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LETTER OF TRANSMITTAL 

 
 

 
U.S. HOUSE OF REPRESENTATIVES, 

COMMITTEE ON WAYS AND MEANS, 

Washington, DC, December 2010 

 
Hon. Sander M. Levin, Chairman 

Committee on Ways and Means 

U.S. House of Representatives 

Washington, DC 20515 

 

Dear Mr. Chairman: 

In 1987, the Committee first published a resource document entitled “Overview 

and Compilation of U.S. Trade Statutes” for use by Committee Members and 

interested parties in the international trade community. This document was unique 

in that it contained not only an overview of U.S. trade statutes but also an up-to-date 

statutory text of such laws, integrating numerous separate acts of Congress into a 

single statutory compilation. 

This document was so well received by Members of Congress, congressional 

staff, government officials, the international trade community, and the general 

public that staff has updated the book regularly. This addition incorporates all 

statutory provisions enacted through the 111th Congress. 

As was the case with the earlier versions, the statutory authorities selected are 

the major provisions of Federal law directly related to the conduct of U.S. 

international trade. The compilation is not meant to be a comprehensive treatise of 

every trade-related law or program, nor does it cover provisions to regulate 

domestic commerce. The laws and programs within the jurisdiction of the 

Committee on Ways and Means are the main focus and are discussed in the greatest 

detail. In addition, some of the laws and programs described may be within the 

jurisdiction of other committees of the U.S. House of Representatives and are 

included to provide a complete survey of the principal trade authorities. 

The document has been prepared by the Committee’s trade staff, with 

considerable work by Annie Minguez.  Significant assistance was provided by the 

Office of the Legislative Counsel, the Congressional Research Service and various 

government agencies, to which the staff extends its most sincere thanks. 

       

     Sincerely, 

     VIJI RANGASWAMI 

    Staff Director and Counsel, Subcommittee on Trade 



- IV - 

 

 

 
 

P R E F A C E 
 

 

The role of Congress in formulating international economic policy and 

regulating international trade is based on a specific constitutional grant of power. 

Article I of the U.S. Constitution sets forth the various powers and responsibilities 

of the legislature. Article I, section 8 lists certain specific express powers of the 

Congress, among which are the powers: 

“to lay and collect taxes, duties, imposts and excises . . . [and] to regulate 

commerce with foreign nations, and among the several states. . . .” 

The Congress therefore is the fundamental authority responsible for Federal 

Government regulation of international transactions.  Within the U.S. House of 

Representatives, jurisdiction over trade legislation lies in the Committee on Ways 

and Means, based on its jurisdiction over taxes, tariffs, and trade agreements. 

Throughout the history of U.S. trade law and policy, the Committee on Ways and 

Means has been at the forefront. The Committee's jurisdiction ranges from 

regulation of tariff affairs to regulation of non-tariff trade barriers such as quotas 

and standards, regulation of unfair trade practices such as dumping or subsidization, 

provisions of temporary relief from import competition and adjustment assistance, 

bilateral and multilateral trade agreements with foreign trading partners, and 

authorization and oversight of the departments and agencies charged with 

implementation of the trade laws and programs.  

Due to the central role of Congress in formulating international economic 

policy, an understanding of U.S. international trade law and policy must begin with 

the statutory authorities and programs that provide the foundation for our trade 

policy.  This document provides two essential tools for those interested in obtaining 

a better understanding of U.S. trade law and policy.  Part I contains a general 

overview of current provisions of U.S. trade laws.  This overview was prepared by 

the staff of the Subcommittee on Trade and provides a thorough yet understandable 

explanation of how these laws operate.  Part II contains a compilation of the actual 

text of these laws, as amended.  This updated statutory compilation incorporates all 

major provisions of U.S. trade law and includes all amendments to these laws as of 

the end of the 111th Congress.  While this text should not be treated as a substitute 

for official public laws or the United States Code, we hope that the integration of 

numerous separate Acts of Congress into one text, as well as the explanatory 

volume, will prove useful to official policymakers as well as the interested public. 
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PART II: COMPILATION OF U.S. TRADE STATUTES

Chapter 8: TARIFF AND CUSTOMS LAWS

A. IMPLEMENTATION OF THE HARMONIZED TARIFF SCHEDULE
OF THE UNITED STATES

Title I, Subtitle B (Sections 1201-1217) of the Omnibus Trade and
Competitiveness Act of 1988

[19 U.S.C. 3001 et seq.; Public Law 100-418, as amended by Public Law 100-647]

SEC. 1201. PURPOSES.
The purposes of this subtitle are—

(1) to approve the International Convention on the Harmonized Commodity

Description and Coding System;

(2) to implement in U.S. law the nomenclature established internationally by

the Convention; and

(3) to provide that the Convention shall be treated as a trade agreement

obligation of the United States.

SEC. 1202. DEFINITIONS.
As used in this subtitle:

(1) The term “Commission”means theU.S. International Trade Commission.

(2) The term “Convention” means the International Convention on the

Harmonized Commodity Description and Coding System, done at Brussels on

June 14, 1983, and the Protocol thereto, done at Brussels on June 24, 1986,

submitted to the Congress on June 15, 1987.

(3) The term “entered” means entered, or withdrawn from warehouse for

consumption, in the customs territory of the United States.

(4) The term “Federal agency” means any establishment in the executive

branch of the U.S. Government.

(5) The term “old Schedules” means title I of the Tariff Act of 1930 (19

U.S.C. 1202) as in effect on the day before the effective date of the amendment

to such title under section 1204(a).

(6) The term “technical rectifications” means rectifications of an editorial

character or minor technical or clerical changes which do not affect the

substance or meaning of the text, such as—

(A) errors in spelling, numbering, or punctuation;

(B) errors in indentation;

(C) errors (including inadvertent omissions) in cross-references to

headings or subheadings or notes; and

(D) other clerical or typographical errors.
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SEC. 1203. CONGRESSIONAL APPROVAL OF UNITED STATES ACCESSION TO THE

CONVENTION.
(a) CONGRESSIONAL APPROVAL.–The Congress approves the accession by the

United States of America to the Convention.

(b) ACCEPTANCE OF THE FINAL LEGAL TEXT OF THE CONVENTION BY THE

PRESIDENT.–The President may accept for the United States the final legal

instruments embodying the Convention. The President shall submit a copy of each

final instrument to the Congress on the date it becomes available.

(c) UNSPECIFIED PRIVATEREMEDIESNOTCREATED.–Neither the entry into force

with respect to the United States of the Convention nor the enactment of this subtitle

may be construed as creating any private right of action or remedy for which

provision is not explicitlymade under this subtitle or under other laws of theUnited

States.

(d) TERMINATION.–The provisions of section 125(a) of the TradeAct of 1974 (19

U.S.C. 2135(a)) do not apply to the Convention.

SEC. 1204. ENACTMENT OF THE HARMONIZED TARIFF SCHEDULE.
(a) IN GENERAL.–The Tariff Act of 1930 is amended by striking out title I and

inserting a new title I entitled “Title I—Harmonized Tariff Schedule of the United

States” (hereinafter in this subtitle referred to as the “Harmonized Tariff Schedule”)

which—

(1) consists of—

(A) the General Notes;

(B) the General Rules of Interpretation;

(C) the Additional U.S. Rules of Interpretation;

(D) sections I to XXII, inclusive (encompassing chapters 1 to 99, and

including all section and chapter notes, article provisions, and tariff and

other treatment accorded thereto); and

(E) the Chemical Appendix to the Harmonized Tariff Schedule; all

conforming to the nomenclature of the Convention and as set forth in

Publication No. 2030 of the Commission entitled “Harmonized Tariff

Schedule of the United States Annotated for Statistical Reporting

Purposes” and Supplement No. 1, thereto; but

(2) does not include the statistical annotations, notes, annexes, suffixes,

check digits, units of quantity, and other matters formulated under section

484(e) of the Tariff Act of 1930 (19 U.S.C. 1484(e)), nor the table of contents,

footnotes, index, and other matters inserted for ease of reference, that are

included in such Publication No. 2030 or Supplement No. 1, thereto.

(b) MODIFICATIONS TO THE HARMONIZED TARIFF SCHEDULE.–At the earliest

practicable date after the date of the enactment of the Omnibus Trade and

Competitiveness Act of 1988, the President shall—

(1) proclaim such modifications to the Harmonized Tariff Schedule as are

consistent with the standards applied in converting the old Schedules into the

format of the Convention, as reflected in such Publication No. 2030 and
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Supplement No. 1, thereto, and as are necessary or appropriate to implement—

(A) the future outstanding staged rate reductions authorized by the

Congress in—

(i) the Trade Act of 1974 (19 U.S.C. 2101 et seq.) and the Trade

Agreements Act of 1979 (19 U.S.C. 2501 et seq.) to reflect the tariff

reductions that resulted from the Tokyo Round of multilateral trade

negotiations, and

(ii) the United States-Israel Free Trade Area ImplementationAct of

1985 (19 U.S.C. 1202 note) to reflect the tariff reduction resulting

from the United States-Israel Free Trade Area Agreement,

(B) the applicable provisions of—

(i) statutes enacted,

(ii) executive actions taken, and

(iii) final judicial decisions rendered, after January 1, 1988, and

before the effective date of the Harmonized Tariff Schedule, and

(C) such technical rectifications as the President considers necessary;

and

(2) take such action as the President considers necessary to bring trade

agreements to which the United States is a party into conformity with the

Harmonized Tariff Schedule.

(c) STATUS OF THE HARMONIZED TARIFF SCHEDULE.—

(1) The following shall be considered to be statutory provisions of law for all

purposes:

(A) The provisions of the Harmonized Tariff Schedule as enacted by

this subtitle.

(B) Each statutory amendment to the Harmonized Tariff Schedule.

(C) Each modification or change made to the Harmonized Tariff

Schedule by the President under authority of law (including section 604 of

the Trade Act of 1974).

(2) Neither the enactment of this subtitle nor the subsequent enactment of

any amendment to the Harmonized Tariff Schedule, unless such subsequent

enactment otherwise provides, may be construed as limiting the authority of the

President—

(A) to effect the import treatment necessary or appropriate to carry out,

modify, withdraw, suspend, or terminate, in whole or in part, trade

agreements; or

(B) to take such other actions through the modification, continuance, or

imposition of any rate of duty or other import restriction as may be

necessary or appropriate under the authority of the President.

(3) If a rate of duty established in column 1 by the President by proclamation

or Executive order is higher than the existing rate of duty in column 2, the

President may by proclamation or Executive order increase such existing rate

to the higher rate.
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(4) If a rate of duty is suspended or terminated by the President by

proclamation or Executive order and the proclamation or Executive order does

not specify the rate that is to apply in lieu of the suspended or terminated rate,

the last rate of duty that applied prior to the suspended or terminated rate shall

be the effective rate of duty.

(d) INTERIM INFORMATIONAL USE OF HARMONIZED TARIFF SCHEDULE

CLASSIFICATIONS.–Each—

(1) proclamation issued by the President;

(2) public notice issued by the Commission or other Federal agency; and

(3) finding, determination, order, recommendation, or other decision made

by the Commission or other Federal agency; during the period between the date

of the enactment of the Omnibus Trade and Competitiveness Act of 1988 and

the effective date of the Harmonized Tariff Schedule shall, if the proclamation,

notice, or decision contains a reference to the tariff classification of any article,

include, for informational purposes, a reference to the classification of that

article under the Harmonized Tariff Schedule.

SEC. 1205. COMMISSIONREVIEWOF, ANDRECOMMENDATIONS REGARDING,THE

HARMONIZED TARIFF SCHEDULE.
(a) IN GENERAL.–The Commission shall keep the Harmonized Tariff Schedule

under continuous review and periodically, at such time as amendments to the

Convention are recommended by the Customs Cooperation Council for adoption,

and as other circumstances warrant, shall recommend to the President such

modifications in the Harmonized Tariff Schedule as the Commission considers

necessary or appropriate—

(1) to conform the Harmonized Tariff Schedule with amendmentsmade

to the Convention;

(2) to promote the uniform application of the Convention and

particularly the Annex thereto;

(3) to ensure that the Harmonized Tariff Schedule is kept up-to-date in

light of changes in technology or in patterns of international trade;

(4) to alleviate unnecessary administrative burdens; and

(5) to make technical rectifications.

(b) AGENCYANDPUBLICVIEWSREGARDINGRECOMMENDATIONS.–In formulating

recommendations under subsection (a), the Commission shall solicit, and give

consideration to, the views of interested Federal agencies and the public. For

purposes of obtaining public views, the Commission—

(1) shall give notice of the proposed recommendations and afford reasonable

opportunity for interested parties to present their views in writing; and

(2) may provide for a public hearing.

(c) SUBMISSION OF RECOMMENDATIONS.—The Commission shall submit

recommendations under this section to the President in the form of a report that

shall include a summary of the information on which the recommendations were

based, together with a statement of the probable economic effect of each
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recommended change on any industry in the United States. The report also shall

include a copy of all written views submitted by interested Federal agencies and a

copy or summary, prepared by the Commission, of the views of all other interested

parties.

(d) REQUIREMENTSREGARDINGRECOMMENDATIONS.—TheCommissionmaynot

recommend any modification to the Harmonized Tariff Schedule unless the

modification meets the following requirements:

(1) The modification must—

(A) be consistent with the Convention or any amendment thereto

recommended for adoption;

(B) be consistent with sound nomenclature principles; and

(C) ensure substantial rate neutrality.

(2) Any change to a rate of duty must be consequent to, or necessitated by,

nomenclature modifications that are recommended under this section.

(3) The modification must not alter existing conditions of competition for the

affected U.S. industry, labor, or trade.

SEC. 1206. PRESIDENTIAL ACTION ON COMMISSION RECOMMENDATIONS.
(a) IN GENERAL.–The President may proclaim modifications, based on the

recommendations by the Commission under section 1205, to the Harmonized Tariff

Schedule if the President determines that the modifications—

(1) are in conformity with U.S. obligations under the Convention; and

(2) do not run counter to the national economic interest of the United States.

(b) LAY-OVER PERIOD.—

(1) The President may proclaim a modification under subsection (a) only

after the expiration of the 60-day period beginning on the date on which the

President submits a report to the Committee onWays and Means of the House

of Representatives and the Committee on Finance of the Senate that sets forth

the proposed modification and the reasons therefor.

(2) The 60-day period referred to in paragraph (1) shall be computed by

excluding—

(A) the days on which either House is not in session because of an

adjournment of more than 3 days to a day certain or an adjournment of the

Congress sine die; and

(B) any Saturday and Sunday, not excluded under subparagraph (A),

when either House is not in session.

(c) EFFECTIVE DATE OF MODIFICATIONS.–Modifications proclaimed by the

President under subsection (a) may not take effect before the 15th day after the date

on which the text of the proclamation is published in the Federal Register.

SEC. 1207. PUBLICATION OF THE HARMONIZED TARIFF SCHEDULE.
(a) IN GENERAL.–The Commission shall compile and publish, at appropriate

intervals, and keep up to date the Harmonized Tariff Schedule and related

information in the form of printed copy; and, if, in its judgment, such format would

serve the public interest and convenience—
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(1) in the form of microfilm images; or

(2) in the form of electronic media.

(b) CONTENT.–Publications under subsection (a), in whatever format, shall

contain—

(1) the then current Harmonized Tariff Schedule;

(2) statistical annotations and related statistical information formulated under

section 484(f) of the Tariff Act of 1930 (19 U.S.C. 1484(f)); and

(3) such other matters as the Commission considers to be necessary or

appropriate to carry out the purposes enumerated in the Preamble to the

Convention.

SEC. 1208. IMPORT AND EXPORT STATISTICS.
The Secretary of Commerce shall compile, and make publicly available, the

import and export trade statistics of the United States. Such statistics shall be

conformed to the nomenclature of the Convention.

SEC. 1209. COORDINATION OF TRADE POLICY AND THE CONVENTION.
The United States Trade Representative is responsible for coordination of U.S.

trade policy in relation to the Convention. Before formulating any U.S. position

with respect to the Convention, including any proposed amendments thereto, the

United States Trade Representative shall seek, and consider, information and advice

from interested parties in the private sector (including a functional advisory

committee) and from interested Federal agencies.

SEC. 1210. UNITED STATES PARTICIPATION ON THE CUSTOMS COOPERATION

COUNCIL REGARDING THE CONVENTION.
(a) PRINCIPALU.S. AGENCIES.—

(1) Subject to the policy direction of the Office of the United States Trade

Representative under section 1209, the Department of the Treasury, the

Department of Commerce, and the Commission shall, with respect to the

activities of the Customs Cooperation Council relating to the Convention—

(A) be primarily responsible for formulating United States Government

positions on technical and procedural issues; and

(B) represent the United States Government.

(2) The Department of Agriculture and other interested Federal agencies

shall provide to the Department of the Treasury, the Department of Commerce,

and the Commission technical advice and assistance relating to the functions

referred to in paragraph (1).

(b) DEVELOPMENT OF TECHNICAL PROPOSALS.—

(1) In connection with responsibilities arising from the implementation of the

Convention and under section 484(f) of the Tariff Act of 1930 (19 U.S.C.

1484(f)) regarding United States programs for the development of adequate

and comparable statistical information on merchandise trade, the Secretary of

the Treasury, the Secretary of Commerce, and the Commission shall prepare

technical proposals that are appropriate or required to assure that the U.S.

contribution to the development of the Convention recognizes the needs of the
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U.S. business community for a Convention which reflects sound principles of

commodity identification, modern producing methods, and current trading

patterns and practices.

(2) In carrying out this subsection, the Secretary of the Treasury, the

Secretary of Commerce, and the Commission shall—

(A) solicit and consider the views of interested parties in the private

sector (including a functional advisory committee) and of interested

Federal agencies;

(B) establish procedures for reviewing, and developing appropriate

responses to, inquiries and complaints from interested parties concerning

articles produced in and exported from the United States; and

(C) where appropriate, establish procedures for—

(i) ensuring that the dispute settlement provisions and other relevant

procedures available under the Convention are utilized to promote

U.S. export interests, and

(ii) submitting classification questions to the Harmonized System

Committee of the Customs Cooperation Council.

(c) AVAILABILITY OFCUSTOMSCOOPERATIONCOUNCILPUBLICATIONS.–As soon

as practicable after the date of the enactment of the Omnibus Trade and

Competitiveness Act of 1988, and periodically thereafter as appropriate, the

Commission shall see to the publication of—

(1) summary records of the Harmonized System Committee of the Customs

Cooperation Council; and

(2) subject to applicable copyright laws, the Explanatory Notes,

Classification Opinions, and other instruments of the Customs Cooperation

Council relating to the Convention.

SEC. 1211. TRANSITION TO THE HARMONIZED TARIFF SCHEDULE.
(a) EXISTING EXECUTIVE ACTIONS.—

(1) The appropriate officers of the United States Government shall take

whatever actions are necessary to conform, to the fullest extent practicable,

with the tariff classification system of the Harmonized Tariff Schedule all

proclamations, regulations, rulings, notices, findings, determinations, orders,

recommendations, and other written actions that—

(A) are in effect on the day before the effective date of the Harmonized

Tariff Schedule; and

(B) contain references to the tariff classification of articles under the old

Schedules.

(2) Neither the repeal of the old Schedules, nor the failure of any officer of

the U.S. Government to make the conforming changes required under

paragraph (1), shall affect to any extent the validity or effect of the

proclamation, regulation, ruling, notice, finding, determination, order,

recommendation, or other action referred to in paragraph (1).

(b) GENERALIZED SYSTEM OF PREFERENCES CONVERSION.—
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(1) The review of the proposed conversion of the Generalized System of

Preferences program to the Convention tariff nomenclature, initiated by the

Office of the United States Trade Representative by notice published in the

Federal Register on December 8, 1986 (at page 44,163 of volume 51 thereof),

shall be treated as satisfying the requirements of sections 503(a) and 504(c)(3)

of the Trade Act of 1974 (19 U.S.C. 2463(a), 2464(c)(3)).

(2) In applying section 504(c)(1) of the Trade Act of 1974 (19 U.S.C.

2464(c)(1)) as in effect on July 31, 1995) for calendar year 1989, the reference

in such section to July 1 shall be treated as a reference to September 1.

(c) IMPORT RESTRICTIONS UNDER THE AGRICULTURALADJUSTMENT ACT.—

(1) Whenever the President determines that the conversion of an import

restriction proclaimed under section 22 of the Agricultural Adjustment Act (7

U.S.C. 624) from part 3 of the Appendix to the old Schedules to subchapter IV

of chapter 99 of the Harmonized Tariff Schedule results in—

(A) an article that was previously subject to the restriction being

excluded from the restriction; or

(B) an article not previously subject to the restriction being included

within the restriction;

the President may proclaim changes in subchapter IV of chapter 99 of the

Harmonized Tariff Schedule to conform that subchapter to the fullest extent

possible to part 3 of the Appendix to the old Schedules.

(2) Whenever the President determines that the conversion from headnote 2

of subpart A of part 10 of schedule 1 of the old Schedules to Additional U.S.

Note 2, chapter 17, of the Harmonized Tariff Schedule results in—

(A) an article that was previously covered by such headnote being

excluded from coverage; or

(B) an article not previously covered by such headnote being included in

coverage;

the President may proclaim changes in Additional U.S. Note 2, chapter 17 of

the Harmonized Tariff Schedule to conform that note to the fullest extent

possible to headnote 2 of subpart A of part 10 of schedule 1 of the old

Schedules.

(3) No change to the Harmonized Tariff Schedule may be proclaimed under

paragraph (1) or (2) after June 30, 1990.

(d) CERTAIN PROTESTS AND PETITIONS UNDER THE CUSTOMS LAW.—

(1)(A) This subtitle may not be considered to divest the courts of jurisdiction

over—

(i) any protest filed under section 514 of the Tariff Act of 1930 (19

U.S.C. 1514); or

(ii) any petition by an American manufacturer, producer, or

wholesaler under section 516 of such Act (19 U.S.C. 1516);

covering articles entered before the effective date of the Harmonized

Tariff Schedule.
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(B) Nothing in this subtitle shall affect the jurisdiction of the courts with

respect to articles entered after the effective date of the Harmonized Tariff

Schedule.

(2)(A) If any protest or petition referred to in paragraph (1)(A) is sustained

in whole or in part by a final judicial decision, the entries subject to that protest

or petition and made before the effective date of the Harmonized Tariff

Schedule shall be liquidated or reliquidated, as appropriate, in accordancewith

such final judicial decision under the old Schedules.

(B) At the earliest practicable date after the effective date of the

Harmonized Tariff Schedule, the Commission shall initiate an

investigation under section 332 of the Tariff Act of 1930 (19 U.S.C.

1332) of those final judicial decisions referred to in subparagraph (A)

that—

(i) are published during the 2-year period beginning on February 1,

1988; and

(ii) would have affected tariff treatment if they had been published

during the period of the conversion of the old Schedules into the

format of the Convention.

No later than September 1, 1990, the Commission shall report the

results of the investigation to the President, the Committee onWays and

Means, and the Committee on Finance, and shall recommend those

changes to the Harmonized Tariff Schedule that the Commissionwould

have recommended if the final decisions concerned had been made

before the conversion into the format of the Convention occurred.

(3) The President shall review all changes recommended by the Commission

under paragraph (2)(B) and shall, as soon as practicable, proclaim such of

those changes, if any, which he decides are necessary or appropriate to conform

such Schedule to the final judicial decisions. Any such change shall be

effective with respect to—

(A) entries made on or after the date of such proclamation; and

(B) entries made on or after the effective date of the Harmonized Tariff

Schedule if, notwithstanding section 514 of the Tariff Act of 1930 (19

U.S.C. 1514), application for liquidation or reliquidation thereof is made

by the importer to the customs officer concerned within 180 days after the

effective date of such proclamation.

(4) If any protest or petition referred to in paragraph (1)(A) is not sustained

in whole or in part by a final judicial decision, the entries subject to that

petition or protest and made before the effective date of the Harmonized Tariff

Schedule shall be liquidated or reliquidated, as appropriate, in accordancewith

the final judicial decision under the old Schedules.

SEC. 1212. REFERENCE TO THE HARMONIZED TARIFF SCHEDULE.
Any reference in any law to the “Tariff Schedules of the United States”, “the

Tariff Schedules”, “such Schedules”, and any other general reference that clearly
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refers to the old Schedules shall be treated as a reference to the Harmonized Tariff

Schedule.

[SEC. 1213. TECHNICAL AMENDMENTS.]
[SEC. 1214. CONFORMING AMENDMENTS.]
Amendments to codified titles, the Tobacco Adjustment Act of 1983, the Federal

Hazardous Substances Act, the Consumer Product SafetyAct, the Toxic Substances

Control Act, the EmergencyWetlands ResourcesAct of 1986, COBRAof 1985, the

Tariff Act of 1930, the Automotive Products Trade Act of 1965, the Trade Act of

1974, the Trade Agreements Act of 1979, the Act ofMarch 2, 1897, the Controlled

Substances Import and Export Act, the ComprehensiveAnti-Apartheid Act of 1986,

the Strategic and Critical Materials Stock Piling Act, the Internal Revenue Code of

1986, the Caribbean Basin Economic Recovery Act, the Act Relating to

Reforestation Trust Fund, the Trade and Tariff Act of 1984, theMeat Import Act of

1979, the National Wool Act of 1954, and the Agricultural Act of 1949.

[SEC. 1215. NEGOTIATING AUTHORITY FOR CERTAIN ADP EQUIPMENT.]
Amendments to section 128(b) of the Trade Act of 1974 (19 U.S.C. 2138(b))]

SEC. 1216. COMMISSION REPORT ON OPERATION OF SUBTITLE.
The Commission, in consultation with other appropriate Federal agencies, shall

prepare, and submit to the Congress and to the President, a report regarding the

operation of this subtitle during the 12-month period commencing on the effective

date of the Harmonized Tariff Schedule. The report shall be submitted to the

Congress and to the President before the close of the 6-month period beginning on

the day after the last day of such 12-month period.

SEC. 1217. EFFECTIVE DATES.
(a) ACCESSION TO CONVENTION AND PROVISIONS OTHER THAN THE

IMPLEMENTATION OF THE HARMONIZED TARIFF SCHEDULE.–Except as provided in

subsection (b), the provisions of this subtitle take effect on the date of the enactment

of the Omnibus Trade and Competitiveness Act of 1988.

(b) IMPLEMENTATIONOFTHEHARMONIZEDTARIFFSCHEDULE.–The effective date

of the Harmonized Tariff Schedule is January 1, 1989. On such date—

(1) the amendments made by sections 1204(a), 1213, 1214, and 1215 take

effect and apply with respect to articles entered on or after such date; and

(2) sections 1204(c), 1211, and 1212 take effect.

Section 484(e) of the Tariff Act of 1930, as amended

[19 U.S.C. 1484(f); Public Law 71-361, as amended by Public Law 93-618 and Public Law 95-106]

SEC. 484. ENTRY OF MERCHANDISE.

* * * * * * *

(f) STATISTICALENUMERATION.–The Secretary of the Treasury, the Secretary of

Commerce, and the U.S. International Trade Commission are authorized and
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directed to establish from time to time for statistical purposes an enumeration of

articles in such detail as in their judgment may be necessary, comprehending all

merchandise imported into the United States and exported from the United States,

and shall seek, in conjunction with statistical programs for domestic production, and

programs for achieving international harmonization of trade statistics, to establish

the comparability thereof with such enumeration of articles. All import entries and

export declarations shall include or have attached thereto an accurate statement

specifying, in terms of such detailed enumeration, the kinds and quantities of all

merchandise imported and exported and the value of the total quantity of each kind

of article.

B. EXCERPTS FROMTHEHARMONIZEDTARIFF SCHEDULEOFTHE
UNITED STATES (HTS) RELATING TO SPECIAL DUTY TREATMENT

1. American Goods Returned (HTS Item 9801.00.10)

HARMONIZED TARIFF SCHEDULE OF THE UNITED STATES

SUBCHAPTER I

ARTICLES EXPORTED AND RETURNED, NOT ADVANCED OR IMPROVED IN CONDITION;

ANIMALS EXPORTED AND RETURNED

U.S. Notes
1. The provisions in this subchapter (except subheadings 9801.00.70 and

9801.00.80) shall not apply to any article:

(a) Exported with benefit of drawback;

(b) Of a kind with respect to the importation of which an internal-revenue tax

is imposed at the time such article is entered, unless such article was subject to

an internal-revenue tax imposed upon production or importation at the time of

its exportation from the United States and it shall be proved that such tax was

paid before exportation and was not refunded; or

(c) Manufactured or produced in the United States in a customs bonded

warehouse or under subheading 9813.00.05 and exported under any provision

of law.

* * * * * * *
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2. American Goods Repaired or Altered Abroad
(HTS Items 9802.00.40, .50)

American Metal Articles Processed Abroad (HTS Item 9802.00.60)

American Components Assembled Abroad (HTS Item 9802.00.80)

HARMONIZED TARIFF SCHEDULE OF THE UNITED STATES

SUBCHAPTER II

ARTICLES EXPORTED AND RETURNED, ADVANCED OR IMPROVED ABROAD

U.S. Notes
1. Except for goods subject to NAFTA drawback, this subchapter shall not apply

to any article exported:

(a) From continuous customs custodywith remission, abatement or refund of

duty;

(b) With benefit of drawback;

(c) To complywith any law of the United States or regulation of any Federal

agency requiring exportation; or

(d) After manufacture or production in the United States under heading

9813.00.05.

2. (a) Except as provided in paragraph (b), any product of the United Stateswhich

is returned after having been advanced in value or improved in condition abroad by

any process of manufacture or other means, or any imported article which has been

assembled abroad in whole or in part of products of the United States, shall be

treated for the purposes of this Act as a foreign article, and, if subject to a duty

which is wholly or partly ad valorem, shall be dutiable, except as otherwise

prescribed in this part, on its full value determined in accordance with section 402

of the Tariff Act of 1930, as amended. If such product or such article is dutiable at a

rate dependent upon its value, the value for the purpose of determining the rate shall

be its full value under the said section 402.

(b) No article (except a textile article, apparel article, or petroleum, or any

product derived from petroleum, provided for in heading 2709 or 2710)maybe

treated as a foreign article, or as subject to duty, if—

(i) the article is—

(A) assembled or processed in whole of fabricated components that

are a product of the United States, or

(B) processed in whole of ingredients (other than water) that are a

product of the United States, in a beneficiary country; and

(ii) neither the fabricated components, materials or ingredients, after

exportation from the United States, nor the article itself, before

importation into the United States, enters the commerce of any foreign
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country other than a beneficiary country.

As used in this paragraph, the term “beneficiary country” means a country

listed in general note 7(a).

3. Articles repaired, altered, processed or otherwise changed in condition
abroad.–The following provisions apply only to subheadings 9802.00.40 through
9802.00.60, inclusive:

(a) The value of repairs, alterations, processing or other change in condition

outside the United States shall be:

(i) The cost to the importer of such change; or

(ii) If no charge is made, the value of such change,

as set out in the invoice and entry papers; except that, if the appraiser

concludes that the amount so set out does not represent a reasonable cost or

value, then the value of the change shall be determined in accordance with

section 402 of the Tariff Act of 1930, as amended.

(b) No appraisement of the imported article in its changed condition shall be

required unless necessary to a determination of the rate or rates of duty

applicable to such article.

(c) The duty, if any, upon the value of the change in condition shall be at the

rate which would apply to the article itself, as an entirety without constructive

separation of its components, in its condition as imported if it were not within

the purview of this subchapter. If the article, as returned to the United States, is

subject to a specific or compound rate of duty, such rate shall be converted to

the ad valorem rate which when applied to the full value of such article

determined in accordance with said section 402 would provide the same

amount of duties as the specific or compound rate. In order to compute the

duties due, the ad valorem rate so obtained shall be applied to the value of the

change in condition made outside the United States.

(d) For the purposes of subheadings 9802.00.40 and 9802.00.50, the rates of

duty in the “Special” subcolumn of column 1 followed by the symbol “CA” or

“MX” in parentheses shall apply to any goods which are returned to theUnited

States after having been repaired or altered in Canada or in Mexico,

respectively, whether or not such goods are goods of Canada or goods of

Mexico under the terms of genral note 12 to the tariff schedule.

(e) For purposes of subheading 9802.00.60, the term “metal” covers (1) the
base metals enumerated in additional U.S. note 1 to section XV; (2) arsenic,

barium, boron, calcium, mercury, selenium, silicon, strontium, tellurium,

thorium, uranium and the rare-earth elements; and (3) alloys of any of the

foregoing.

4. Articles assembled abroad with components produced in the United States.–
The following provisions apply only to subheading 9802.00.80 and 9802.00.90:

(a) The value of the products of the United States assembled into the

imported article shall be:

(i) The cost of such products at the time of the last purchase; or



-412-

(ii) If no charge is made, the value of such products at the time of the

shipment for exportation,

as set out in the invoice and entry papers; except that, if the appraiser

concludes that the amount so set out does not represent a reasonable cost or

value, then the value of such products shall be determined in accordance with

section 402 of the Tariff Act of 1930, as amended.

(b) The duty, if any, on the imported article shall be at the rate which would

apply to the imported article itself, as an entirety without constructive

separation of its components, in its condition as imported if it were not within

the purview of this subchapter. If the imported article is subject to a specific or

compound rate of duty, the total duties shall be reduced in such proportion as

the cost or value of such products of the United States bears to the full value of

the imported article.

5. No imported article shall be accorded partial exemption from duty under more

than one provision in this subchapter.

6. Notwithstanding the partial exemption from ordinary customs duties on the

value of the metal product exported from the United States provided under

subheading 9802.00.60, articles imported under subheading 9802.00.60 are subject

to all other duties, and any other restrictions or limitations, imposed pursuant to title

VII of the Tariff Act of 1930 (19 U.S.C. 1671 et seq.), or chapter 1 of title II or

chapter 1 of title III of the Trade Act of 1974 (19 U.S.C. 2251 et seq., 19 U.S.C.

2411 et seq.).

7. (a) For purposes of the special tariff treatment authorized by the African

Growth and Opportunity Act (AGOA) (title I of Pub.L. No. 106-200) for certain

goods of heading 9802.00.80 imported directly from those beneficiary sub-Saharan

African countries previously designated by proclamation that are subsequently

enumerated in a notice published in the Federal Register by the United States Trade

Representative (USTR) as having been determined to have satisfied the

requirements of the AGOA and therefore to be afforded such tariff treatment, the

duty-free treatment indicated for such heading shall apply only to apparel articles

sewn or otherwise assembled in one or more such beneficiary countries from fabrics

wholly formed and cut, or from components knit-to-shape, in the United States,

from yarns wholly formed in the United States, or both (including fabrics not

formed from yarns, if such fabrics are classifiable under heading 5602 or 5603 of

chapter 56 and are wholly formed and cut in the United States). Articles otherwise

eligible to enter under this heading, and which satisfy the conditions set forth in

U.S. note 3 to subchapter XIX of this chapter, shall not be ineligible to enter under

this heading. Such countries shall be enumerated in this note whenever the USTR

issues a Federal Register notice as described herein. Articles covered by the

provisions of this note shall be eligible to enter the customs territory of the United

States free of quantitative limitations. The USTR has determined that the following

countries have adopted an effective visa system and related procedures and have

satisfied the customs requirements of the AGOA and, therefore, are to be afforded
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the tariff treatment provided for in this note:

Benin, Botswana, Cameroon, Cape Verde, Ethiopia, Ghana, Kenya, Lesotho,

Madagascar, Malawi, Mali, Mauritius, Mozambique, Namibia, Niger, Nigeria,

Rwanda, Senegal, Sierra Leone, South Africa, Swaziland, Tanzania, Uganda,

Zambia

(b) For purposes of heading 9802.00.80, duty-free treatment shall be accorded to

the following articles imported directly from a beneficiary United States-Caribbean

Basin Trade Partnership Act (CBTPA) country previously designated by the

President in a proclamation issued pursuant to such Act and enumerated in general

note 17(a) to the tariff schedule--

(i) apparel articles sewn or otherwise assembled in one or more such

beneficiary countries from fabrics wholly formed and cut, or from components

knit-to-shape, in the United States, from yarns wholly formed in the United

States, or both (including fabrics not formed from yarns, if such fabrics are

classifiable under heading 5602 or 5603 of chapter 56 and arewholly formed and

cut in the United States) provided they otherwise comply with the provisions of

this note; or

(ii) textile luggage assembled in a designated beneficiary country from fabric

wholly formed and cut in the United States, from yarns wholly formed in the

United States.

Articles otherwise eligible to enter under this heading, and which satisfy the

conditions set forth in U.S. note 3 to subchapter XX of this chapter, shall not be

ineligible to enter under this heading. Articles covered by the terms of this note

shall be admitted into the customs territory of the United States free of quantitative

limitations. Apparel articles entered on or after September 1, 2002, that are

assembled in a beneficiary CBTPA country from knitted or crocheted fabrics or

from woven fabrics shall be eligible to receive the duty treatment provided for in

this note only if all dyeing, printing and finishing of such fabrics from which the

articles are assembled is carried out in the United States. The following countries

have been determined by the USTR to have satisfied the customs requirements of

the CBTPA and, therefore, to be afforded the tariff treatment provided for in this

note:

Barbados, Belize, Costa Rica, Dominican Republic, El Salvador, Guatemala,

Guyana, Haiti, Honduras, Jamaica, Nicaragua, Panama, Saint Lucia, Trinidad and

Tobago

(c) For purposes of heading 9802.00.80, duty-free treatment shall be accorded

only to textile luggage assembled in a designated Andean Trade Promotion and

Drug Eradication Act beneficiary country enumerated in U.S. note 1 to subchapter

XXI of this chapter from fabric wholly formed and cut in the United States, from

yarns wholly formed in the United States.



R
at
es

o
f
D
u
ty

1

H
ea
d
in
g
/

S
u
b
h
ea
d
in
g

S
ta
t.

S
u
ff
ix

A
rt
ic
le
D
es
cr
ip
ti
o
n

U
n
it
s
o
f

Q
u
an
ti
ty

G
en
er
al

S
p
ec
ia
l

2

9
8
0
2
.0
0
.4
0

2
0

1

4
0

1

A
rt
ic
le
s
re
tu
rn
ed

to
th
e
U
n
it
ed

S
ta
te
s
af
te
r
h
av
in
g
b
ee
n
ex
p
o
rt
ed

to
b
e
ad
v
an
ce
d
in

v
al
u
e
o
r
im
p
ro
v
ed

in
co
n
d
it
io
n
b
y
an
y
p
ro
ce
ss

o
f
m
an
u
fa
ct
u
re

o
r
o
th
er

m
ea
n
s:

A
rt
ic
le
s
ex
p
o
rt
ed

fo
r
re
p
ai
rs
o
r
al
te
ra
ti
o
n
s:

R
ep
ai
rs
o
r
al
te
ra
ti
o
n
s
m
ad
e
p
u
rs
u
an
t
to

a
w
ar
ra
n
ty

In
te
rn
al
co
m
b
u
st
io
n
en
g
in
es

.
.
.
d
u
ti
ab
le
v
al
u
e

O
th
er

.
.
.
d
u
ti
ab
le
v
al
u
e

(1
)

(1
)

A
d
u
ty

u
p
o
n
th
e
v
al
u
e

o
f
th
e
re
p
ai
rs
o
r

al
te
ra
ti
o
n
s
(s
ee

U
.S
.

n
o
te
3
o
f
th
is

su
b
ch
ap
te
r)
.

F
re
e
(A

U
,
B
,
C
,
C
A
,

C
L
,
IL
,
JO

,
M
X
,
S
G
)

A
d
u
ty

u
p
o
n

th
e
v
al
u
e
o
f
th
e

re
p
ai
rs
o
r

al
te
ra
ti
o
n
s
(s
ee

U
.S
.
n
o
te
3
o
f

th
is

su
b
ch
ap
te
r)
.

9
8
0
2
.0
0
.5
0

O
th
er

A
d
u
ty

u
p
o
n
th
e
v
al
u
e

o
f
th
e
re
p
ai
rs
o
r

al
te
ra
ti
o
n
s
(s
ee

U
.S
.

n
o
te
3
o
f
th
is

su
b
ch
ap
te
r)
.

F
re
e
(A

U
,
C
L
,
IL
,
JO

,

M
X
,
S
G
).

A
d
u
ty

u
p
o
n
th
e
v
al
u
e

o
f
th
e
re
p
ai
rs
o
r

al
te
ra
ti
o
n
s
(s
ee

U
.S
.

n
o
te
3
o
f
th
is

su
b
ch
ap
te
r)
(B

,
C
,

C
A
).

A
d
u
ty

u
p
o
n

th
e
v
al
u
e
o
f
th
e

re
p
ai
rs
o
r

al
te
ra
ti
o
n
s
(s
ee

U
.S
.
n
o
te
3
o
f

th
is

su
b
ch
ap
te
r)
.

9
8
0
2
.0
0
.6
0

0
0

1
A
n
y
ar
ti
cl
e
o
f
m
et
al
(a
s
d
ef
in
ed

in
U
.S
.
n
o
te

3
(d
)
o
f
th
is
su
b
ch
ap
te
r)

m
an
u
fa
ct
u
re
d
in
th
e
U
n
it
ed

S
ta
te
s
o
r
su
b
je
ct
ed

to
a
p
ro
ce
ss

o
f
m
an
u
fa
ct
u
re

in
th
e

U
n
it
ed

S
ta
te
s,
if
ex
p
o
rt
ed

fo
r
fu
rt
h
er

p
ro
ce
ss
in
g
,
an
d
if
th
e
ex
p
o
rt
ed

ar
ti
cl
e
as

p
ro
ce
ss
ed

o
u
ts
id
e
th
e
U
n
it
ed

S
ta
te
s,
o
r
th
e
ar
ti
cl
e
w
h
ic
h
re
su
lt
s
fr
o
m
th
e
p
ro
ce
ss
in
g

o
u
ts
id
e
th
e
U
n
ti
ed

S
ta
te
s,
is
re
tu
rn
ed

to
th
e
U
n
it
ed

S
ta
te
s
fo
r
fu
rt
h
er

p
ro
ce
ss
in
g
.

(1
3
)

A
d
u
ty

u
p
o
n
th
e
v
al
u
e

o
f
su
ch

p
ro
ce
ss
in
g

o
u
ts
id
e
th
e
U
n
it
ed

S
ta
te
s
(s
ee

U
.S
.
n
o
te
3

o
f
th
is
su
b
ch
ap
te
r)
.

F
re
e
(I
L
).

A
d
u
ty

u
p
o
n
th
e
v
al
u
e

o
f
su
ch

p
ro
ce
ss
in
g

o
u
ts
id
e
th
e
U
n
it
ed

S
ta
te
s
(s
ee

U
.S
.
n
o
te

3
o
f
th
is

su
b
ch
ap
te
r)
(A

U
,
B
,
C
,

C
A
,
C
L
,
JO

,
M
X
,

S
G
).

A
d
u
ty

u
p
o
n

th
e
v
al
u
e
o
f

su
ch

p
ro
ce
ss
in
g

o
u
ts
id
e
th
e

U
n
it
ed

S
ta
te
s

(s
ee

U
.S
.
n
o
te

3
o
f
th
is

su
b
ch
ap
te
r)
.

9
8
0
2
.0
0
.8
0

A
rt
ic
le
s,
ex
ce
p
t
g
o
o
d
o
f
h
ea
d
in
g
9
8
0
2
.9
0
,
as
se
m
b
le
d
ab
ro
ad

in
w
h
o
le
o
r
in
p
ar
t
o
f

A
d
u
ty

u
p
o
n
th
e
fu
ll

F
re
e
(I
L
).

A
d
u
ty

u
p
o
n

 � ��� � 
 

 



fa
b
ri
ca
te
d
co
m
p
o
n
en
ts
,
th
e
p
ro
d
u
ct

o
f
th
e
U
n
it
ed

S
ta
te
s,
w
h
ic
h
(a
)
w
er
e
ex
p
o
rt
ed

in

co
n
d
it
io
n
re
ad
y
fo
r
as
se
m
b
ly
w
it
h
o
u
t
fu
rt
h
er

fa
b
ri
ca
ti
o
n
,
(b
)
h
av
e
n
o
t
lo
st
th
ei
r

p
h
ys
ic
al
id
en
ti
ty

in
su
ch

ar
ti
cl
es

b
y
ch
an
g
e
in
fo
rm

s,
sh
ap
e
o
r
o
th
er
w
is
e,
an
d
(c
)
h
av
e

n
o
t
b
ee
n
ad
v
an
ce
d
in
v
al
u
e
o
r
im
p
ro
v
ed

in
co
n
d
it
io
n
ab
ro
ad

ex
ce
p
t
b
y
b
ei
n
g

as
se
m
b
le
d
an
d
ex
ce
p
t
b
y
o
p
er
at
io
n
s
in
ci
d
en
ta
l
to

th
e
as
se
m
b
ly
p
ro
ce
ss

su
ch

as

cl
ea
n
in
g
,
lu
b
ri
ca
ti
n
g
an
d
p
ai
n
ti
n
g

v
al
u
e
o
f
th
e
im
p
o
rt
ed

ar
ti
cl
e,
le
ss

th
e
co
st
o
r

v
al
u
e
o
f
su
ch

p
ro
d
u
ct
s

o
f
th
e
U
n
it
ed

S
ta
te
s

(s
ee

U
.S
.
n
o
te
4
o
f
th
is

su
b
ch
ap
te
r)
.

A
d
u
ty

u
p
o
n
th
e
fu
ll

v
al
u
e
o
f
th
e
im
p
o
rt
ed

ar
ti
cl
e,
le
ss

th
e
co
st
o
r

v
al
u
e
o
f
su
ch

p
ro
d
u
ct
s

o
f
th
e
U
n
it
ed

S
ta
te
s

(s
ee

U
.S
.
n
o
te

4
o
f

th
is
su
b
ch
ap
te
r)
(A

U
,

B
,
C
,
C
A
,
C
L
,
E
,
J,

JO
,
M
X
,
S
G
).

F
re
e,
fo
r
p
ro
d
u
ct
s

d
es
cr
ib
ed

in
U
.S
.
n
o
te

7
to

th
is
su
b
ch
ap
te
r.

F
re
e,
fo
r
q
u
al
if
yi
n
g

ar
ti
cl
es

fr
o
m

su
b
-

S
ah
ar
an

A
fr
ic
an

co
u
n
tr
ie
s
en
u
m
er
at
ed

in
U
.S
.
n
o
te
7
to

th
is

su
b
ch
ap
te
r.

th
e
fu
ll
v
al
u
e
o
f

th
e
im
p
o
rt
ed

ar
ti
cl
e,
le
ss

th
e

co
st
o
r
v
al
u
e
o
f

su
ch

p
ro
d
u
ct
s

o
f
th
e
U
n
it
ed

S
ta
te
s
(s
ee

U
.S
.
n
o
te
4
o
f

th
is

su
b
ch
ap
te
r)
.

 � ��� � 
 

 



- 416 -

3. Personal (Tourist) Exemptions (HTS Items 9804.00.65, .70, .72)

HARMONIZED TARIFF SCHEDULE OF THE UNITED STATES

SUBCHAPTER IV

PERSONAL EXEMPTIONS EXTENDED TO RESIDENTS AND NONRESIDENTS

U.S. Notes

* * * * * * *

2. In the case of persons arriving from a contiguous country which maintains a

free zone or free port, if the Secretary of the Treasury deems it necessary in the

public interest and to facilitate enforcement of the requirement that the exemption in

subheading 9804.00.70 shall apply only to articles acquired as an incident of the

foreign journey, he shall prescribe by regulation or instruction, the application of

which may be restricted to one or more ports of entry, that such exemption shall be

allowed only to residents who have remained beyond the territorial limits of the

United States for not less than a specified period, not to exceed 24 hours, and, after

the expiration of 90 days after the date of such regulation or instruction, allowance

of the said exemption shall be subject to the limitations so prescribed.

3. A person arriving in the United States:

(a) On duty as an employee of a vessel, vehicle or aircraft, engaged in

international traffic, or

(b) From a trip during which he was so employed,

shall not be entitled to the exemptions provided for in this subchapter (other

than those in heading 9804.00.80), unless he is permanently leaving such

employment without the intention of resuming it on the same or another carrier.

4. As used in subheadings 9804.00.70 and 9804.00.72, the term “beneficiary
country” means a country listed in general notes 7(a) or 11(a).
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4. Noncommercial Importations of Limited Value (HTS Items 9816.00.20,
and 9816.00.40)

HARMONIZED TARIFF SCHEDULE OF THE UNITED STATES

SUBCHAPTER XVI

U.S. Notes
1. For the purposes of this subchapter the rates of duty for articles provided in this

subchapter shall be assessed in lieu of any other rates of duty, except free rates of

duty on such articles, unless the Secretary of the Treasury or his delegate

determines, in accordance with regulations, that the application of the rate of duty

provided in this subchapter to any article in lieu of the rate of duty otherwise

applicable thereto adversely affects the economic interest of the United States.
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5. Classification of Personal Effects of Participants in International Athletic
Events (HTS Items 9817.60.00)

HARMONIZED TARIFF SCHEDULE OF THE UNITED STATES

SUBCHAPTER XVII

U.S. Note
8. Any article exempt from duty under heading 9817.60.00 shall be free of taxes

and fees that may otherwise be applicable, but shall not be free or otherwise exempt

or excluded from routine or other inspections as may be required by the Customs

Service.
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6. Products of U.S. Insular Possessions

General Note 3(a)(iv)

Products of Insular Possessions
(A) Except as provided in additional U.S. note 5 of chapter 91 and except as

provided in additional U.S. note 2 of chapter 96, and except as provided in section

423 of the Tax Reform Act of 1986, and additional U.S. note 3(e) of chapter 71,

goods imported from insular possessions of the United States which are outside the

customs territory of the United States are subject to the rates of duty set forth in

column 1 of the tariff schedule, except that all such goods the growth or product of

any such possession, or manufactured or produced in any such possession from

materials the growth, product or manufacture of any such possession or of the

customs territory of the United States, or of both, which do not contain foreign

materials to the value of more than 70 percent of their total value (or more than 50

percent of their total value with respect to goods described in section 213(b) of the

Caribbean Basin Economic Recovery Act), coming to the customs territory of the

United States directly from any such possession, and all goods previously imported

into the customs territory of the United States with payment of all applicable duties

and taxes imposed upon or by reason of importation which were shipped from the

United States, without remission, refund or drawback of such duties or taxes,

directly to the possession from which they are being returned by direct shipment,

are exempt from duty.

(B) In determining whether goods produced or manufactured in any such insular

possession contain foreign materials to the value of more than 70 percent, no

material shall be considered foreign which either—

(1) at the time such goods are entered, or

(2) at the time such material is imported into the insular possession,

may be imported into the customs territory from a foreign country, and entered

free of duty; except that no goods containing material to which (2) of this

subparagraph applies shall be exempt fromduty under subparagraph (A) unless

adequate documentation is supplied to show that the material has been

incorporated into such goods during the 18-month period after the date on

which such material is imported into the insular possession.

(C) Subject to the limitations imposed under sections 503(a)(2), 503(a)(3) and

503(c) of the Trade Act of 1974, goods designated as eligible under section 503 of

such Act which are imported from an insular possession of the United States shall

receive duty treatment no less favorable than the treatment afforded such goods

imported from a beneficiary developing country under title V of such Act.

(D) Subject to the provisions in section 213 of the Caribbean Basin Economic

Recovery Act, goods which are imported from insular possessions of the United

States shall receive duty treatment no less favorable than the treatment afforded
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such goods when they are imported from a beneficiary country under such Act.

(E) Subject to the provisions in section 204 of the Andean Trade Preference Act,

goods which are imported from insular possessions of the United States shall

receive duty treatment no less favorable than the treatment afforded such goods

when they are imported from a beneficiary country under such Act.

(F) No quantity of an agricultural product that is subject to a tariff-rate quota that

exceeds the in-quota quantity shall be eligible for duty-free treatment under this

paragraph.

Additional U.S. Note 3(a) to Chapter 71

(a) Notwithstanding any provision in additional U.S. note 5 to chapter

91, any article of jewelry provided for in heading 7113 which is the

product of the Virgin Islands, Guam, or American Samoa (including any

such article which contains any foreign component) shall be eligible for

the benefits provided in paragraph (h) of additional U.S. note 5 to chapter

91, subject to the provisions and limitations of that note and of paragraphs

(b), (c), and (d) of this note.

(b) Notwithstanding additional U.S. Note 5(h)(ii)(B) to chapter 91,

articles of jewelry subject to this note shall be subject to a limitation of

10,000,000 units.

(c) Nothing in this note shall result in an increase or a decrease in the

aggregate amount referred to in paragraph (b)(iii) of, or the quantitative

limitation otherwise established pursuant to the requirements of, additional

U.S. note 5 to chapter 91.

(d) Nothing in this note shall be construed to permit a reduction in the

amount available to watch producers under paragraph (h)(iv) of additional

U.S. note 5 to chapter 91.

(e) The Secretary of Commerce and the Secretary of the Interior shall

issue such regulations, not inconsistent with the provisions of this note and

additional U.S. note 5 to chapter 91, as the Secretaries determine

necessary to carry out their respective duties under this note. Such

regulations shall not be inconsistent with substantial transformation

requirements but may define the circumstances under which articles of

jewelry shall be deemed to be ‘units’ for purposes of the benefits,

provisions, and limitations of additional U.S. note 5 to Chapter 91.

(f) Notwithstanding any other provision of law any article of jewelry

provided for in heading 7113 that is assembled in the Virgin Islands,

Guam, or American Samoa by a jewelry manufacturer or jewelry

assembler that commenced jewelry manufacturing or jewelry assembly

operations in the Virgin Islands, Guam, or American Samoa after August

9, 2001, shall be treated as a product of the Virgin Islands, Guam, or

American Samoa for purposes of this note and General Note 3(a)(iv) of

this Schedule if such article is entered no later than 18 months after such
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jewelry manufacturer or jewelry assembler commenced jewelry

manufacturing or jewelry assembly operations in the Virgin Islands,

Guam, or American Samoa.

7. Rates of Duty on Certain Motor Vehicles

General Note 3(d)

(d) CERTAIN MOTOR VEHICLES MANUFACTURED IN FOREIGN TRADE ZONES.

(i) DUTY IMPOSED.–Notwithstanding any other provision of law, the duty

imposed on a qualified article shall be the amount determined by multiplying

the applicable foreign value content of such article by the applicable rate of

duty for such article.

(ii) QUALIFIED ARTICLE.–For purposes of this subdivision, the term“qualified

article” means an article that is—

(A) classifiable under any of subheadings 8702.10 through 8704.90 of

the Harmonized Tariff Schedule of the United States,

(B) produced or manufactured in a foreign trade zone before January 1,

1996,

(C) exported therefrom to a NAFTA country (as defined in section 2(4)

of the North American Free Trade Agreement Implementation Act (19

U.S.C. 3301(4)), and

(D) subsequently imported from that NAFTA country into the customs

territory of the United States—

(I) on or after the effective date of this subdivision, or

(II) on or after January 1, 1994, and before such effective date, if

the entry of such article is unliquidated, under protest, or in litigation,

or liquidation is otherwise not final on such effective date.

(iii) APPLICABLE FOREIGN VALUE CONTENT.

(A) APPLICABLE FOREIGN VALUE CONTENT.–For purposes of this

subdivision, the term “applicable foreign value content”means the amount

determined bymultiplying the value of a qualified article by the applicable

percentage.

(B) APPLICABLE PERCENTAGE.–The term“applicable percentage”means

the FTZ percentage for the article plus 5 percentage points.

(iv) OTHER DEFINITIONS AND SPECIAL RULES.–For purposes of this

subdivision—

(A) FTZPERCENTAGE.–The FTZ percentage for a qualified article shall

be the percentage determined in accordance with subparagraph (I), (II), or

(III) of this paragraph, whichever is applicable.

(I) REPORT FOR YEAR PUBLISHED.–If, at the time a qualified article

is entered, the FTZ Annual Report for the year in which the article

was manufactured has been published, the FTZ percentage for the
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article shall be the percentage of foreign status merchandise set forth

in that report for the subzone in which the qualified article was

manufactured, or if not manufactured in a subzone, the foreign trade

zone in which the qualified article was manufactured.

(II) REPORT FOR YEAR NOT PUBLISHED.–If, at the time a qualified

article is entered, the FTZ Annual Report for the year in which the

article was manufactured has not been published, the FTZ percentage

for the article shall be the percentage of foreign status merchandise

set forth in the most recently published FTZ Annual Report for the

subzone in which the article wasmanufactured, or if notmanufactured

in a subzone, the foreign trade zone in which the qualified article was

manufactured.

(B) APPLICABLERATEOFDUTY.–The term “applicable duty rate” means

the rate of duty set forth in any of subheadings 8702.10 through 8704.90

of the Harmonized Tariff Schedule of the United States that is applicable

to the qualified article and which would apply to that article if the article

were directly entered for consumption into the United States from the

foreign trade zone with non-privileged foreign status having been claimed

for all foreign merchandise used in the manufacture or production of the

qualified article.

(C) FOREIGN TRADE ZONE; SUBZONE.–The terms “foreign trade zone”

and “subzone” mean a zone or subzone established pursuant to the Act of

June 18, 1934, commonly known as the Foreign Trade Zones Act (19

U.S.C. 81a et seq.).

(D) FTZ ANNUAL REPORT.–The term “FTZ Annual Report” means the

Annual Report to the Congress published in accordance with section 16 of

the Foreign Trade Zones Act (19 U.S.C. 81p(c)).

(E) NON-PRIVILEGED FOREIGN STATUS.–The term “non-privileged

foreign status” means that privilege has not been requested with respect to

an article pursuant to section 3 of the Foreign Trade Zones Act.

C. GENERALIZED SYSTEM OF PREFERENCES

Title V of the Trade Act of 1974, as amended

[19 U.S.C. 2461 et seq.; Public Law 93-618, as amended by Public Law 94-455, Public Law 96-39,

Public Law 98-573, Public Law 99-47, Public Law 99-514, Public Law 99-570, Public Law 100-418,

Public Law 101-179, Public Law 101-382, Public Law 103-66, Public Law 103-465, Public Law 104-

188, Public Law 104-295, Public Law 106-36, Public Law 106-170, Public Law 106-200, Public Law

107-210, Public Law 108-429, Public Law 109-432, Public Law 110-124, and Public Law 111-124]

SEC. 501. AUTHORITY TO EXTEND PREFERENCES.
The President may provide duty-free treatment for any eligible article from any

beneficiary developing country in accordance with the provisions of this title. In
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taking any such action, the President shall have due regard for—

(1) the effect such action will have on furthering the economic development of

developing countries through the expansion of their exports;

(2) the extent to which other major developed countries are undertaking a

comparable effort to assist developing countries by granting generalized preferences

with respect to imports of products of such countries;

(3) the anticipated impact of such action on U.S. producers of like or directly

competitive products; and

(4) the extent of the beneficiary developing country's competitiveness with

respect to eligible articles.

SEC. 502. DESIGNATION OF BENEFICIARY DEVELOPING COUNTRIES.
(a) AUTHORITY TO DESIGNATE COUNTRIES.—

(1) BENEFICIARY DEVELOPING COUNTRIES.–The President is authorized to

designate countries as beneficiary developing countries for purposes of this

title

(2) LEAST-DEVELOPED BENEFICIARYDEVELOPINGCOUNTRIES.–The President

is authorized to designate any beneficiary developing country as a

least-developed beneficiary developing country for purposes of this title, based

on the considerations in section 501 and subsection (c) of this section.

(b) COUNTRIES INELIGIBLE FOR DESIGNATION.—

(1) SPECIFIC COUNTRIES.–The following countries may not be designated as

beneficiary developing countries for purposes of this title:

(A) Australia.

(B) Canada.

(C) European Union member states.

(D) Iceland.

(E) Japan.

(F) Monaco.

(G) New Zealand.

(H) Norway.

(I) Switzerland.

(2) OTHER BASES FOR INELIGIBILITY.–The President shall not designate any

country a beneficiary developing country under this title if any of the following

applies:

(A) Such country is a Communist country, unless—

(i) the products of such country receive nondiscriminatory

treatment,

(ii) such country is a WTO Member (as such term is defined in

section 2(10) of the Uruguay Round Agreements Act) (19 U.S.C.

3501(10)) and a member of the International Monetary Fund, and

(iii) such country is not dominated or controlled by international

communism.

(B) Such country is a party to an arrangement of countries and
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participates in any action pursuant to such arrangement, the effect ofwhich

is—

(i) to withhold supplies of vital commodity resources from

international trade or to raise the price of such commodities to an

unreasonable level, and

(ii) to cause serious disruption of the world economy.

(C) Such country affords preferential treatment to the products of a

developed country, other than the United States, which has, or is likely to

have, a significant adverse effect on U.S. commerce.

(D)(i) Such country—

(I) has nationalized, expropriated, or otherwise seized

ownership or control of property, including patents, trademarks,

or copyrights, owned by a U.S. citizen or by a corporation,

partnership, or association which is 50 percent or more

beneficially owned by U.S. citizens,

(II) has taken steps to repudiate or nullify an existing contract

or agreement with a U.S. citizen or a corporation, partnership, or

association which is 50 percent or more beneficially owned by

U.S. citizens, the effect of which is to nationalize, expropriate, or

otherwise seize ownership or control of property, including

patents, trademarks, or copyrights, so owned, or

(III) has imposed or enforced taxes or other exactions,

restrictive maintenance or operational conditions, or other

measures with respect to property, including patents, trademarks,

or copyrights, so owned, the effect of which is to nationalize,

expropriate, or otherwise seize ownership or control of such

property,

unless clause (ii) applies.

(ii) This clause applies if the President determines that—

(I) prompt, adequate, and effective compensation has been or

is being made to the citizen, corporation, partnership, or

association referred to in clause (i),

(II) good faith negotiations to provide prompt, adequate, and

effective compensation under the applicable provisions of

international law are in progress, or the country described in

clause (i) is otherwise taking steps to discharge its obligations

under international lawwith respect to such citizen, corporation,

partnership, or association, or

(III) a dispute involving such citizen, corporation, partnership,

or association over compensation for such a seizure has been

submitted to arbitration under the provisions of the Convention

for the Settlement of Investment Disputes, or in anothermutually

agreed upon forum,



- 429 -

and the President promptly furnishes a copy of such determination

to the Senate and House of Representatives.

(E) Such country fails to act in good faith in recognizing as binding or in

enforcing arbitral awards in favor of U.S. citizens or a corporation,

partnership, or association which is 50 percent ormore beneficially owned

by U.S. citizens, which have been made by arbitrators appointed for each

case or by permanent arbitral bodies to which the parties involved have

submitted their dispute.

(F) Such country aids or abets, by granting sanctuary from prosecution

to, any individual or group which has committed an act of international

terrorism or the Secretary of State makes a determination with respect to

such country under section 6(j)(1)(A) of the Export AdministrationAct of

1979 or such country has not taken steps to support the efforts of the

United States to combat terrorism.

(G) Such country has not taken or is not taking steps to afford

internationally recognized worker rights to workers in the country

(including any designated zone in that country).

(H) Such country has not implemented its commitments to eliminate the

worst forms of child labor.

Subparagraphs (D), (E), (F), (G) and (H) (to the extent described in section

507(6)(D)) shall not prevent the designation of any country as a beneficiary

developing country under this title if the President determines that such designation

will be in the national economic interest of the United States and reports such

determination to the Congress with the reasons therefore.

(c) FACTORS AFFECTING COUNTRY DESIGNATION.–In determining whether to

designate any country as a beneficiary developing country under this title, the

President shall take into account—

(1) an expression by such country of its desire to be so designated;

(2) the level of economic development of such country, including its per

capita gross national product, the living standards of its inhabitants, and any

other economic factors which the President deems appropriate;

(3) whether or not other major developed countries are extending generalized

preferential tariff treatment to such country;

(4) the extent to which such country has assured the United States that it will

provide equitable and reasonable access to the markets and basic commodity

resources of such country and the extent to which such country has assured the

United States that it will refrain from engaging in unreasonable export

practices;

(5) the extent to which such country is providing adequate and effective

protection of intellectual property rights;

(6) the extent to which such country has taken action to—

(A) reduce trade distorting investment practices and policies (including

export performance requirements); and
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(B) reduce or eliminate barriers to trade in services; and

(7) whether or not such country has taken or is taking steps to afford to

workers in that country (including any designated zone in that country)

internationally recognized worker rights.

(d) WITHDRAWAL, SUSPENSION, OR LIMITATION OF COUNTRY DESIGNATION.—

(1) IN GENERAL.–The President may withdraw, suspend, or limit the

application of the duty-free treatment accorded under this title with respect to

any country. In taking any action under this subsection, the President shall

consider the factors set forth in section 501 and subsection (c) of this section.

(2) CHANGED CIRCUMSTANCES.–The President shall, after complying with

the requirements of subsection (f)(2), withdraw or suspend the designation of

any country as a beneficiary developing country if, after such designation, the

President determines that as the result of changed circumstances such country

would be barred from designation as a beneficiary developing country under

subsection (b)(2). Such country shall cease to be a beneficiary developing

country on the day on which the President issues an Executive order or

Presidential proclamation revoking the designation of such country under this

title.

(3) ADVICE TO CONGRESS.–The President shall, as necessary, advise the

Congress on the application of section 501 and subsection (c) of this section,

and the actions the President has taken to withdraw, to suspend, or to limit the

application of duty-free treatment with respect to any country which has failed

to adequately take the actions described in subsection (c).

(e) MANDATORYGRADUATIONOFBENEFICIARYDEVELOPINGCOUNTRIES.–If the

President determines that a beneficiary developing country has become a ‘high

income’country, as defined by the official statistics of the International Bank for

Reconstruction and Development, then the President shall terminate the designation

of such country as a beneficiary developing country for purposes of this title,

effective on January 1 of the second year following the year in which such

determination is made.

(f) CONGRESSIONALNOTIFICATION.–

(1) NOTIFICATION OF DESIGNATION.—

(A) IN GENERAL.–Before the President designates any country as a

beneficiary developing country under this title, the President shall notify

the Congress of the President's intention to make such designation,

together with the considerations entering into such decision.

(B) DESIGNATION AS LEAST-DEVELOPED BENEFICIARY DEVELOPING

COUNTRY At least 60 days before the President designates any country as

a least-developed beneficiary developing country, the President shall

notify the Congress of the President's intention to make such designation.

(2) NOTIFICATION OF TERMINATION.–If the President has designated any

country as a beneficiary developing country under this title, the President shall

not terminate such designation unless, at least 60 days before such termination,
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the President has notified the Congress and has notified such country of the

President's intention to terminate such designation, together with the

considerations entering into such decision.

SEC. 503. DESIGNATION OF ELIGIBLE ARTICLES.
(a) ELIGIBLE ARTICLES.–

(1) DESIGNATION.–

(A) IN GENERAL.–Except as provided in subsection (b), the President is

authorized to designate articles as eligible articles from all beneficiary

developing countries for purposes of this title by Executive order or

Presidential proclamation after receiving the advice of the International

Trade Commission in accordance with subsection (e).

(B) LEAST-DEVELOPED BENEFICIARY DEVELOPING COUNTRIES.–Except

for articles described in subparagraphs (A), (B), and (E) of subsection

(b)(1) and articles described in paragraphs (2) and (3) of subsection (b),

the President may, in carrying out section 502(d)(1) and subsection (c)(1)

of this section, designate articles as eligible articles only for countries

designated as least-developed beneficiary developing countries under

section 502(a)(2) if, after receiving the advice of the International Trade

Commission in accordance with subsection (e) of this section, the

President determines that such articles are not import-sensitive in the

context of imports from least-developed beneficiary developing countries.

(C) THREE-YEARRULE.–If, after receiving the advice of the International

Trade Commission under subsection (e), an article has been formally

considered for designation as an eligible article under this title and denied

such designation, such article may not be reconsidered for such

designation for a period of 3 years after such denial.

(2) RULE OF ORIGIN.—

(A) GENERAL RULE.–The duty-free treatment provided under this title

shall apply to any eligible article which is the growth, product, or

manufacture of a beneficiary developing country if—

(i) that article is imported directly from a beneficiary developing

country into the customs territory of the United States; and

(ii) the sum of—

(I) the cost or value of the materials produced in the

beneficiary developing country or any two or more such

countries that are members of the same association of countries

and are treated as one country under section 507(2), plus

(II) the direct costs of processing operations performed in such

beneficiary developing country or suchmember countries, is not

less than 35 percent of the appraised value of such article at the

time it is entered.

(B) EXCLUSIONS.–An article shall not be treated as the growth, product,

or manufacture of a beneficiary developing country by virtue of having
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merely undergone—

(i) simple combining or packaging operations, or

(ii) mere dilution with water or mere dilution with another

substance that does not materially alter the characteristics of the

article.

(3) REGULATIONS.–The Secretary of the Treasury, after consulting with the

United States Trade Representative, shall prescribe such regulations asmaybe

necessary to carry out paragraph (2), including, but not limited to, regulations

providing that, in order to be eligible for duty-free treatment under this title, an

article—

(A) must be wholly the growth, product, or manufacture of a beneficiary

developing country, or

(B) must be a new or different article of commerce which has been

grown, produced, or manufactured in the beneficiary developing country.

(b) ARTICLES THATMAY NOT BE DESIGNATED AS ELIGIBLE ARTICLES.—

(1) IMPORT SENSITIVEARTICLES.–The Presidentmaynot designate any article

as an eligible article under subsection (a) if such article is within one of the

following categories of import-sensitive articles:

(A) Except as provided in paragraph (4), textile and apparel articles

which were not eligible articles for purposes of this title on January 1,

1994, as this title was in effect on such date.

(B) Watches, except those watches entered after June 30, 1989, that the

President specifically determines, after public notice and comment, will

not cause material injury to watch or watch band, strap, or bracelet

manufacturing and assembly operations in the United States or the U.S.

insular possessions.

(C) Import-sensitive electronic articles.

(D) Import-sensitive steel articles.

(E) Footwear, handbags, luggage, flat goods, work gloves, and leather

wearing apparel which were not eligible articles for purposes of this title

on January 1, 1995, as this title was in effect on such date.

(F) Import-sensitive semimanufactured and manufactured glass

products.

(G) Any other articles which the President determines to be

import-sensitive in the context of the Generalized System of Preferences.

(2) ARTICLES AGAINSTWHICHOTHERACTIONSTAKEN.–An article shall not be

an eligible article for purposes of this title for any period during which such

article is the subject of any action proclaimed pursuant to section 203 of this

Act (19 U.S.C. 2253) or section 232 or 351 of the Trade Expansion Act of

1962 (19 U.S.C. 1862, 1981).

(3) AGRICULTURAL PRODUCTS.–No quantity of an agricultural product

subject to a tariff-rate quota that exceeds the in-quota quantity shall be eligible

for duty-free treatment under this title.
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(4) Certain hand-knotted or hand-woven carpets. Notwithstanding paragraph

(1)(A), the President may designate as an eligible article or articles under

subsection (a) carpets or rugs which are hand-loomed, hand-woven, hand-

hooked, hand-tufted, or hand-knotted, and classifiable under subheading

5701.10.16, 5701.10.40, 5701.90.10, 5701.90.20, 5702.10.90, 5702.42.20,

5702.49.10, 5702.51.20, 5702.91.30, 5702.92.00, 5702.99.10, 5703.10.00,

5703.20.10, or 5703.30.00 of the Harmonized Tariff Schedule of the United

States.

(c) WITHDRAWAL, SUSPENSION, OR LIMITATION OF DUTY-FREE TREATMENT;

COMPETITIVE NEED LIMITATION.—

(1) IN GENERAL.–The President may withdraw, suspend, or limit the

application of the duty-free treatment accorded under this title with respect to

any article, except that no rate of duty may be established with respect to any

article pursuant to this subsection other than the rate which would apply but for

this title. In taking any action under this subsection, the President shall consider

the factors set forth in sections 501 and 502(c).

(2) COMPETITIVE NEED LIMITATION.—

(A) BASIS FOR WITHDRAWAL OF DUTY-FREE TREATMENT.—

(i) IN GENERAL.–Except as provided in clause (ii) and subject to

subsection (d), whenever the President determines that a beneficiary

developing country has exported (directly or indirectly) to the United

States during any calendar year beginning after December 31, 1995—

(I) a quantity of an eligible article having an appraised value in

excess of the applicable amount for the calendar year, or

(II) a quantity of an eligible article equal to or exceeding 50

percent of the appraised value of the total imports of that article

into the United States during any calendar year,

the President shall, not later than July 1 of the next calendar

year, terminate the duty-free treatment for that article from that

beneficiary developing country.

(ii) ANNUAL ADJUSTMENT OF APPLICABLE AMOUNT.–For purposes

of applying clause (i), the applicable amount is—

(I) for 1996, $75,000,000, and

(II) for each calendar year thereafter, an amount equal to the

applicable amount in effect for the preceding calendar year plus

$5,000,000.

(B) COUNTRY DEFINED.–For purposes of this paragraph, the term

“country” does not include an association of countries which is treated as

one country under section 507(2), but does include a country which is a

member of any such association.

(C) REDESIGNATIONS.–A country which is no longer treated as a

beneficiary developing country with respect to an eligible article by reason
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of subparagraph (A) may, subject to the considerations set forth in sections

501 and 502, be redesignated a beneficiary developing country with

respect to such article if imports of such article from such country did not

exceed the limitations in subparagraph (A) during the preceding calendar

year.

(D) LEAST-DEVELOPED BENEFICIARY DEVELOPING COUNTRIES AND

BENEFICIARY SUB-SAHARANAFRICANCOUNTRIES.–Subparagraph (A) shall

not apply to any least-developed beneficiary developing country or any

beneficiary sub-Saharan African country.

(E) ARTICLES NOT PRODUCED IN THE UNITED STATES EXCLUDED.–

Subparagraph (A)(i)(II) shall not apply with respect to any eligible article

if a like or directly competitive article was not produced in the United

States on January 1, 1995.

(F) DE MINIMIS WAIVERS.—

(i) IN GENERAL.–The President may disregard subparagraph

(A)(i)(II) with respect to any eligible article from any beneficiary

developing country if the aggregate appraised value of the imports of

such article into the United States during the preceding calendar year

does not exceed the applicable amount for such preceding calendar

year.

(ii) APPLICABLE AMOUNT.–For purposes of applying clause (i), the

applicable amount is—

(I) for calendar year 1996, $13,000,000, and

(II) for each calendar year thereafter, an amount equal to the

applicable amount in effect for the preceding calendar year plus

$500,000.

(d) WAIVER OF COMPETITIVE NEED LIMITATION.—

(1) IN GENERAL.–The President may waive the application of subsection

(c)(2) with respect to any eligible article of any beneficiary developing country

if, before July 1 of the calendar year beginning after the calendar year for

which a determination described in subsection (c)(2)(A)wasmadewith respect

to such eligible article, the President—

(A) receives the advice of the International Trade Commission under

section 332 of the Tariff Act of 1930 on whether any industry in the

United States is likely to be adversely affected by such waiver,

(B) determines, based on the considerations described in sections 501

and 502(c) and the advice described in subparagraph (A), that suchwaiver

is in the national economic interest of the United States, and

(C) publishes the determination described in subparagraph (B) in the

Federal Register.

(2) CONSIDERATIONS BY THE PRESIDENT.–Inmaking any determination under

paragraph (1), the President shall give great weight to—

(A) the extent to which the beneficiary developing country has assured
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the United States that such country will provide equitable and reasonable

access to the markets and basic commodity resources of such country, and

(B) the extent to which such country provides adequate and effective

protection of intellectual property rights.

(3) OTHER BASES FORWAIVER.–The President may waive the application of

subsection (c)(2) if, before July 1 of the calendar year beginning after the

calendar year for which a determination described in subsection (c)(2) was

made with respect to a beneficiary developing country, the President

determines that—

(A) there has been a historical preferential trade relationship between

the United States and such country,

(B) there is a treaty or trade agreement in force covering economic

relations between such country and the United States, and

(C) such country does not discriminate against, or impose unjustifiable

or unreasonable barriers to U.S. commerce,

and the President publishes that determination in the Federal Register.

(4) Limitations on waivers.—

(A) IN GENERAL.–The President may not exercise the waiver authority

under this subsection with respect to a quantity of an eligible article

entered during any calendar year beginning after 1995, the aggregate

appraised value of which equals or exceeds 30 percent of the aggregate

appraised value of all articles that entered duty-free under this title during

the preceding calendar year.

(B) OTHER WAIVER LIMITS.–

(i) The President may not exercise the waiver authority provided under

this subsection with respect to a quantity of an eligible article entered

during any calendar year beginning after 1995, the aggregate appraised

value of which exceeds 15 percent of the aggregate appraised value of all

articles that have entered duty-free under this title during the preceding

calendar year from those beneficiary developing countries which for the

preceding calendar year—

(I) had a per capita gross national product (calculated on the basis

of the best available information, including that of the International

Bank for Reconstruction and Development) of $5,000 or more; or

(II) had exported (either directly or indirectly) to the United States

a quantity of articles that was duty-free under this title that had an

aggregate appraised value of more than 10 percent of the aggregate

appraised value of all articles that entered duty-free under this title

during that year.

(ii) Not later than July 1 of each year, the President should revoke any

waiver that has then been in effect with respect to an article for 5 years or

more if the beneficiary developing country has exported to the United

States (directly or indirectly) during the preceding calendar year a quantity
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of the article—

(I) having an appraised value in excess of 1.5 times the applicable

amount set forth in subsection (c)(2)(A)(ii) for that calendar year; or

(II) exceeding 75 percent of the appraised value of the total imports of

that article into the United States during that calendar year.

(C) CALCULATION OF LIMITATIONS.–There shall be counted against the

limitations imposed under subparagraphs (A) and (B) for any calendar

year only that value of any eligible article of any country that—

(i) entered duty-free under this title during such calendar year; and

(ii) is in excess of the value of that article that would have been so

entered during such calendar year if the limitations under subsection

(c)(2)(A) applied.

(5) EFFECTIVE PERIODOFWAIVER.–Anywaiver granted under this subsection

shall remain in effect until the President determines that such waiver is no

longer warranted due to changed circumstances.

(e) INTERNATIONALTRADECOMMISSIONADVICE.–Before designating articles as

eligible articles under subsection (a)(1), the President shall publish and furnish the

International Trade Commission with lists of articles whichmaybe considered╨for
designation as eligible articles for purposes of this title. The provisions of sections

131, 132, 133, and 134 shall be complied with as though action under section 501

and this section were action under section 123 to carry out a trade agreement

entered into under section 123.

(f) SPECIAL RULE CONCERNING PUERTO RICO.–No action under this title may

affect any tariff duty imposed by the Legislature of Puerto Rico pursuant to section

319 of the Tariff Act of 1930 on coffee imported into Puerto Rico. (19 U.S.C.

2463)

SEC. 504. REVIEW AND REPORT TO CONGRESS.
The President shall submit an annual report to the Congress on the status of

internationally recognized worker rights within each beneficiary developing

country, including the findings of the Secretary of Labor with respect to the

beneficiary country's implementation of its international commitments to eliminate

the worst forms of child labor.

SEC. 505. DATE OF TERMINATION.
No duty-free treatment provided under this title shall remain in effect after

December 31, 2010.

SEC. 506. AGRICULTURAL EXPORTS OF BENEFICIARY DEVELOPING COUNTRIES.
The appropriate agencies of the United States shall assist beneficiary developing

countries to develop and implement measures designed to assure that the

agricultural sectors of their economies are not directed to export markets to the

detriment of the production of foodstuffs for their citizenry.

SEC. 506A. DESIGNATION OF SUB-SAHARAN AFRICAN COUNTRIES FOR CERTAIN

BENEFITS.
(a) AUTHORITY TO DESIGNATE.—
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(1) IN GENERAL.–Notwithstanding any other provision of law, the President is

authorized to designate a country listed in section 107 of the African Growth

and Opportunity Act as a beneficiary sub-Saharan African country eligible for

the benefits described in subsection (b)—

(A) if the President determines that the country meets the eligibility

requirements set forth in section 104 of that Act, as such requirements are

in effect on the date of the enactment of that Act: and

(B) subject to the authority granted to the President under subsections

(a), (d), and (e) of section 502, if the country otherwise meets the

eligibility criteria set forth in section 502.

(2) MONITORING AND REVIEW OF CERTAIN COUNTRIES.–The President shall

monitor, review, and report to Congress annually on the progress of each

country listed in section 107 of the African Growth and Opportunity Act in

meeting the requirements described in paragraph (1) in order to determine the

current or potential eligibility of each country to be designated as a beneficiary

sub-Saharan African country for purposes of this section. The President's

determinations, and explanations of such determinations, with specific analysis

of the eligibility requirements described in paragraph (1)(A), shall be included

in the annual report required by section 106 of the African Growth and

Opportunity Act.

(3) CONTINUINGCOMPLIANCE.–If the President determines that a beneficiary

sub-Saharan African country is not making continual progress in meeting the

requirements described in paragraph (1), the President shall terminate the

designation of that country as a beneficiary sub-Saharan African country for

purposes of this section, effective on January 1 of the year following the year in

which such determination is made.

(b) PREFERENTIAL TARIFF TREATMENT FOR CERTAIN ARTICLES.—

(1) IN GENERAL.–The President may provide duty-free treatment for any

article described in section 503(b)(1)(B) through (G) that is the growth,

product, or manufacture of a beneficiary sub-Saharan African country

described in subsection (a), if after receiving the advice of the International

Trade Commission in accordance with section 503(e), the President determines

that such article is not import-sensitive in the context of imports from

beneficiary sub-Saharan African countries.

(2) RULES OFORIGIN.–The duty-free treatment provided under paragraph (1)

shall apply to any article described in that paragraph that meets the

requirements of section 503(a)(2), except that—

(A) if the cost or value of materials produced in the customs territory of

the United States is included with respect to that article, an amount not to

exceed 15 percent of the appraised value of the article at the time it is

entered that is attributed to such U.S. cost or value may be applied toward

determining the percentage referred to in subparagraph (A) of section

503(a)(2); and
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(B) the cost or value of the materials included with respect to that article

that are produced in one or more beneficiary sub-Saharan African

countries shall be applied in determining such percentage.

(c) BENEFICIARYSUB-SAHARANAFRICANCOUNTRIES, ETC.–For purposes of this

title,

(1) the terms “beneficiary sub-Saharan African country” and “beneficiary

sub-Saharan African countries” mean a country or countries listed in section 107

of the African Growth and Opportunity Act that the President has determined is

eligible under subsection (a) of this section.

(2) the term "former beneficiary sub-Saharan African country" means a

country that, after being designated as a beneficiary sub-Saharan African

country under the African Growth and Opportunity Act, ceased to be

designated as such a country by reason of its entering into a free trade

agreement with the United States.

SEC. 506B. TERMINATIONOF BENEFITS FOR SUB-SAHARANAFRICANCOUNTRIES.
In the case of a beneficiary sub-Saharan African country, as defined in section

506A(c), duty-free treatment provided under this title shall remain in effect through

September 30, 2015.

SEC. 507. DEFINITIONS.
For purposes of this title:

(1) BENEFICIARYDEVELOPINGCOUNTRY.–The term “beneficiary developing

country” means any country with respect to which there is in effect an

Executive order or Presidential proclamation by the President designating such

country as a beneficiary developing country for purposes of this title.

(2) COUNTRY.–The term “country” means any foreign country or territory,

including any overseas dependent territory or possession of a foreign country,

or the Trust Territory of the Pacific Islands. In the case of an association of

countries which is a free trade area or customs union, or which is contributing

to comprehensive regional economic integration among its members through

appropriate means, including, but not limited to, the reduction of duties, the

President may by Executive order or Presidential proclamation provide that all

members of such association other than members which are barred from

designation under section 502(b) shall be treated as one country for purposes of

this title.

(3) ENTERED.–The term “entered” means entered, or withdrawn from

warehouse for consumption, in the customs territory of the United States.

(4) INTERNATIONALLY RECOGNIZED WORKER RIGHTS.–The term

“internationally recognized worker rights” includes—

(A) the right of association;

(B) the right to organize and bargain collectively;

(C) a prohibition on the use of any form of forced or compulsory labor;

(D) a minimum age for the employment of children, and a prohibition on

the worst forms of child labor, as defined in paragraph (6); and
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(E) acceptable conditions of work with respect to minimum wages,

hours of work, and occupational safety and health.

(5) LEAST-DEVELOPED BENEFICIARY DEVELOPING COUNTRY.–The term

“least-developed beneficiary developing country” means a beneficiary

developing country that is designated as a least-developed beneficiary

developing country under section 502(a)(2).

(6) WORST FORMS OF CHILD LABOR.–The term “worst forms of child labor”

means—

(A) all forms of slavery or practices similar to slavery, such as the sale

or trafficking of children, debt bondage and serfdom, or forced or

compulsory labor, including forced or compulsory recruitment of children

for use in armed conflict;

(B) the use, procuring, or offering of a child for prostitution, for the

production of pornography or for pornographic purposes;

(C) The use, procuring, or offering of a child for illicit activities in

particular for the production and trafficking of drugs; and

(D) work which, by its nature or the circumstances in which it is carried

out, is likely to harm the health, safety, or morals of children.

The work referred to in subparagraph (D) shall be determined by the laws,

regulations, or competent authority of the beneficiary developing country involved.

General Note 4 of the Harmonized Tariff Schedule

Products of Countries Designated Beneficiary Developing Countries for Purposes
of the Generalized System of Preferences (GSP)
(a) The following countries, territories and associations of countries eligible for

treatment as one country (pursuant to section 502(a)(3) of the Trade Act of 1974

(19 U.S.C. 2462(a)(3)) are designated beneficiary developing countries for the

purposes of the Generalized System of Preferences, provided for in Title V of the

Trade Act of 1974, as amended (19 U.S.C. 2461 et seq.):

Independent Countries

Afghanistan Ethiopia

Albania Fiji

Algeria Gabon

Angola
Gambia, The

Georgia

Argentina Ghana

Armenia Grenada

Azerbaijan

Bangladesh Guinea
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Guinea-Bissau

Belize Guyana

Benin Haiti

Bhutan

Bolivia India

Bosnia and Herzegovina
Indonesia

Botswana Iraq

Brazil Jamaica

Jordan

Burkina Faso Kazakhstan

Burundi
Kenya

Cambodia Kiribati

Cameroon
Kosovo

Kyrgyzstan

Cape Verde
Lebanon

Central African Republic Lesotho

Liberia

Chad
Macedonia, Former Yugoslav, Republic of

Colombia
Madagascar

Comoros
Malawi

Congo (Brazzaville)
Mali

Congo (Kinshasa)

Mauritania

Cote d'Ivoire
Mauritius

Croatia
Moldova

Djibouti
Mongolia

Dominica
Montenegro

East Timor
Mozambique

Ecuador
Namibia

Egypt
Nepal

Niger

Equatorial Guinea Nigeria

Eritrea

South Africa

Sri Lanka

Pakistan
Suriname

Panama
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Swaziland

Papua New Guinea
Tanzania

Paraguay
Thailand

Togo

Philippines
Tonga

Russia
Tunisia

Rwanda
Turkey

St. Kitts and Nevis
Tuvalu

Saint Lucia

Saint Vincent and the Grenadines

Samoa

Uganda

Sao Tome and Principe
Uruguay

Senegal

Serbia
Uzbekistan

Seychelles Vanuatu

Sierra Leone Venezuela

Solomon Islands Yemen, Republic of

Somalia Zambia

Zimbabwe

Non-Independent Countries and Territories

Anguilla Niue

British Indian Ocean Territory Norfolk Island

Christmas Island (Australia) Pitcairn Islands

Cocos (Keeling) Islands Saint Helena

Cook Islands Tokelau

Falkland Islands (Islas Malvinas) Turks and Caicos Islands

Virgin Islands, British

Gibraltar Wallis and Futuna

Heard Island and McDonald Islands West Bank and Gaza Strip

Montserrat Western Sahara

Associations of Countries (treated as one country)

Member Countries of Members of the Member Countries of Member Countries of Members Countries
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the Cartagena
Agreement (Andean
Group)

Association of South
East Asian Nations
(ASEAN)

the Caribbean
Common Market
(CARICOM), except
The Bahamas

the West African
Economic and
Monetary Union
(WAEMU)

of the Southern
African Development
Community (SADC)

Consisting of: Currently qualifying: Consisting of: Consisting of: Currently qualifying:

Bolivia Cambodia Benin Botswana

Colombia Indonesia Burkina Faso Mauritius

Ecuador Philippines Belize Cote d'Ivorie Tanzania

Peru Thailand Dominica Guinea-Bissau

Venezuela Grenada Mali

Guyana Niger

Jamaica Senegal

Montserrat Togo

St. Kitts and Nevis

Saint Lucia

Saint Vincent and the
Grenadines

(b)(i)The following beneficiary countries are designated as least-developed

beneficiary developing countries pursuant to section 502(a)(2) of the Trade Act of

1974, as amended:

Afghanistan

Lesotho

Liberia

Angola
Madagascar

Bangladesh
Malawi

Benin

Mali

Bhutan
Mauritania

Burkina Faso Mozambique

Burundi
Nepal

Cambodia
Niger

Rwanda

Central African Republic Samoa

Chad
Sao Tome and Principe

Comoros Sierra Leone

Solomon Islands,
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The

Congo (Kinshasa)
Somalia

Djibouti

East Timor Tanzania

Equatorial Guinea
Togo

Ethiopia
Tuvalu

Gambia, The
Uganda

Guinea
Vanuatu

Guinea-Bissau
Republic of Yemen

Haiti
Zambia

Kiribati

Whenever an eligible article which is the growth, product or manufacture of one

of the countries designated as a least-developed beneficiary developing country is

imported into the customs territory of the United States directly from such country,

such article shall be entitled to receive the duty-free treatment provided for in

subdivision (c) of this note without regard to the limitations on preferential

treatment of eligible articles in section 503(c)(2)(A) of the Trade Act, as amended

(19 U.S.C. 2464(c)(2)(A)).

(ii) Articles provided for in a provision for which a rate of duty "Free" appears

in the "Special" subcolumn followed by the symbol "A+" in parentheses are

those designated by the President to be eligible articles for purposes of the GSP

pursuant to section 503(a)(1)(B) of the Trade Act of 1974, as amended. The

symbol "A+" indicates that all least-developed beneficiary countries are eligible

for preferential treatment with respect to all articles provided for in the

designated provisions. Whenever an eligible article which is the growth, product,

or manufacture of a designated least-developed developing country listed in

subdivision (b)(i) of this note is imported into the customs territory of the United

States directly from such country, such article shall be eligible for duty-free

treatment as set forth in the "Special" subcolumn; provided that, in accordance

with regulations promulgated by the Secretary of the Treasury the sum of (1) the

cost or value of the materials produced in the least-developed beneficiary

developing country or 2 or more countries which are members of the same

association of countries which is treated as one country under section 507(2) of

the Trade Act of 1974, plus (2) the direct costs of processing operations

performed in such least-developed beneficiary developing country or such

members countries, is not less than 35 percent of the appraised value of such

article at the time of its entry into the customs territory of the United States. No

article or material of a least-developed beneficiary developing country shall be

eligible for such treatment by virtue of having merely undergone simple

combining or packing operations, or mere dilution with water or mere dilution

with another substance that does not materially alter the characteristics of the
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article.

(c) Articles provided for in a provision for which a rate of duty of "Free" appears

in the "Special" subcolumn followed by the symbols "A" or "A*" in parentheses

are those designated by the President to be eligible articles for purposes of the

GSP pursuant to section 503 of the Trade Act of 1974. The following articles

may not be designated as an eligible article for purposes of the GSP:

(i) textile and apparel articles which are subject to textile agreements;

(ii) watches, except as determined by the President pursuant to section

503(c)(1)(B) of the Trade Act of 1974, as amended;

(iii) import-sensitive electronic articles;

(iv) import-sensitive steel articles;

(v) footwear, handbags, luggage, flat goods, work gloves and leather

wearing apparel, the foregoing which were not eligible articles for

purposes of the GSP on April 1, 1984;

(vi) import-sensitive semimanufactured and manufactured glass

products;

(vii) any agricultural product of chapters 2 through 52, inclusive, that is

subject to a tariff-rate quota, if entered in a quantity in excess of the in-

quota quantity for such product; and

(viii) any other articles which the President determines to be import

sensitive in the context of the GSP.

The symbol "A" indicates that all beneficiary developing countries are eligible

for preferential treatment with respect to all articles provided for in the

designated provision. The symbol "A*" indicates that certain beneficiary

developing countries, specifically enumerated in subdivision (d) of this note, are

not eligible for such preferential treatment with regard to any article provided for

in the designated provision. Whenever an eligible article which is the growth,

product, or manufacture of a designated beneficiary developing country listed in

subdivision (a) of this note is imported into the customs territory of

the United States directly from such country or territory, such article shall be

eligible for duty-free treatment as set forth in the "Special" subcolumn, unless

excluded from such treatment by subdivision (d) of this note; provided that, in

accordance with regulations promulgated by the Secretary of the Treasury the

sum of (1) the cost or value of the materials produced in the beneficiary

developing country or any 2 or more countries which are members of the same

association of countries which is treated as one country under section 507(2) of

the Trade Act of 1974, plus (2) the direct costs of processing operations

performed in such beneficiary developing country or such member countries is

not less than 35 percent of the appraised value of such article at the time of its

entry into the customs territory of the United States. No article or material of a

beneficiary developing country shall be eligible for such treatment by virtue of

having merely undergone simple combining or packing operations, or mere

dilution with water or mere dilution with another substance that does not
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materially alter the characteristics of the article.

(d) Articles provided for in a provision for which a rate of duty of "Free" appears

in the "Special" subcolumn of rate of duty column 1 followed by the symbol

"A*" in parentheses, if imported from a beneficiary developing country set out

opposite the provisions enumerated below, are not eligible for the duty-free

treatment provided in subdivision (c) of this note:

D. CARIBBEAN BASIN INITIATIVE (CBI)

Caribbean Basin Economic Recovery Act, as amended (including certain
provisions from the U.S. – Caribbean Trade Partnership Act)

[19 U.S.C. 2701 et seq.; Public Law 98-67, title II, as amended by Public Law 98-573, Public Law 99-

514, Public Law 99-570, Public Law 100-418, Public Law 100-647, Public Law 101-382, Public Law

103-182, Public Law 103-465, Public Law 104-188, Public Law 104-295, Public Law 106-200, Public

Law 107-206, Public Law 107-210, Public Law 108-429, Public Law 109-432, Public Law 110-234,

Public Law 110-246, Public Law 110-436 and Public Law 111-171]

SEC. 201. SHORT TITLE.
This title may be cited as the “Caribbean Basin Economic Recovery Act”.

SUBTITLE A–DUTY-FREE TREATMENT

SEC. 211. AUTHORITY TO GRANT DUTY-FREE TREATMENT.
The President may proclaim duty-free treatment (or other preferential treatment)

for all eligible articles from any beneficiary country in accordance with the

provisions of this title.

SEC. 212. BENEFICIARY COUNTRY.
(a) DEFINITIONS; TERMINATION OF DESIGNATION

(1) For purposes of this title—

(A) The term “beneficiary country” means any country listed in

subsection (b) with respect to which there is in effect a proclamation by

the President designating such country as a beneficiary country for

purposes of this title. Before the President designates any country as a

beneficiary country for purposes of this title, he shall notify the House of

Representatives and the Senate of his intention to make such designation,

together with the considerations entering into such decision.

(B) The term “entered” means entered, or withdrawn from warehouse

for consumption, in the customs territory of the United States.

(C) The term “HTS” means Harmonized Tariff Schedule of the United

States (19 U.S.C. 1202).

(D) The term “NAFTA” means the North American Free Trade

Agreement entered into between the United States, Mexico, and Canada

on December 17, 1992.

(E) The terms “WTO” and “WTO member” have the meanings given
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those terms in section 2 of the Uruguay Round AgreementsAct (19U.S.C.

3501).

(F) The term ‘former beneficiary country’ means a country that

ceases to be designated as a beneficiary country under this title because

the country has become a party to a free trade agreement with the

United States.

(2) If the President has designated any country as a beneficiary country for

purposes of this title, he shall not terminate such designation (either by issuing

a proclamation for that purpose or by issuing a proclamation which has the

effect of terminating such designation) unless, at least sixty days before such

termination, he has notified the House of Representatives and the Senate and

has notified such country of his intention to terminate such designation,

together with the considerations entering into such decision.

(b) COUNTRIES ELIGIBLE FOR DESIGNATION AS BENEFICIARY COUNTRIES;

CONDITIONS. In designating countries as "beneficiary countries" under this title the

President shall consider only the following countries and territories or successor

political entities:

Anguilla

Antigua and Barbuda

Bahamas, The

Barbados

Belize

Cayman Islands

Dominica

Grenada

Guyana

Haiti

Jamaica

Montserrat

Netherlands Antilles

Panama

Saint Kitts and Nevis

Saint Lucia

Saint Vincent and the Grenadines

Suriname

Trinidad and Tobago

Turks and Caicos Islands

Virgin Islands, British

In addition, the President shall not designate any country a beneficiary country

under this title—
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(1) if such country is a Communist country;

(2) if such country—

(A) has nationalized, expropriated or otherwise seized ownership or

control of property owned by a United States citizen or by a

corporation, partnership, or association which is 50 per centum or more

beneficially owned

by United States citizens,

(B) has taken steps to repudiate or nullify—

(i) any existing contract or agreement with, or

(ii) any patent, trademark, or other intellectual property of, a United

States citizen or a corporation, partnership, or associationwhich is 50

per centum or more beneficially owned by United States citizens, the

effect of which is to nationalize, expropriate, or otherwise seize

ownership or control of property so owned, or

(C) has imposed or enforced taxes or other exactions, restrictive

maintenance or operational conditions, or other measures with respect to

property so owned, the effect of which is to nationalize, expropriate, or

otherwise seize ownership or control of such property, unless the President

determines that—

(i) prompt, adequate, and effective compensation has been or is

being made to such citizen, corporation, partnership, or association,

(ii) good-faith negotiations to provide prompt, adequate, and

effective compensation under the applicable provisions of

international law are in progress, or such country is otherwise taking

steps to discharge its obligations under international lawwith respect

to such citizen, corporation, partnership, or association, or

(iii) a dispute involving such citizen, corporation, partnership, or

association, over compensation for such a seizure has been submitted

to arbitration under the provisions of the Convention for the

Settlement of Investment Disputes, or in another mutually agreed

upon forum, and promptly furnishes a copy of such determination to

the Senate and House of Representatives;

(3) if such country fails to act in good faith in recognizing as binding or in

enforcing arbitral awards in favor of United States citizens or a corporation,

partnership or association which is 50 per centum or more beneficially owned

by United States citizens which have been made by arbitrators appointed for

each case or by permanent arbitral bodies to which the parties involved have

submitted their dispute;

(4) if such country affords preferential treatment to the products of a

developed country, other than the United States, which has, or is likely to have,

a significant adverse effect on United States commerce, unless the President

has received assurances satisfactory to him that such preferential treatment will

be eliminated or that action will be taken to assure that there will be no such
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significant adverse effect, and he reports those assurances to the Congress;

(5) if a government-owned entity in such country engages in the broadcast of

copyrighted material, including films or television material, belonging to

United States copyright owners without their express consent;

(6) unless such country is a signatory to a treaty, convention, protocol, or

other agreement regarding the extradition of United States citizens; and

(7) if such country has not or is not taking steps to afford internationally

recognized worker rights (as defined in section 507(4) of the Trade Act of

1974) to workers in the country (including any designated zone in that

country).

Paragraphs (1), (2), (3), (5), and (7) shall not prevent the designation of any

country as a beneficiary country under this Act if the President determines that such

designation will be in the national economic or security interest of theUnited States

and reports such determination to the Congress with his reasons therefor.

(c) FACTORS DETERMINING DESIGNATION. In determining whether to designate

any country a beneficiary country under this title, the President shall take into

account--

(1) an expression by such country of its desire to be so designated;

(2) the economic conditions in such country, the living standards of its

inhabitants, and any other economic factors which he deems appropriate;

(3) the extent to which such country has assured the United States it will

provide equitable and reasonable access to the markets and basic commodity

resources of such country;

(4) the degree to which such country follows the accepted rules of

international trade provided for under theWTOAgreement and themultilateral

trade agreements (as such terms are defined in paragraphs (9) and (4),

respectively, of section 2 of the Uruguay Round Agreements Act);

(5) the degree to which such country uses export subsidies or imposes export

performance requirements or local content requirements which distort

international trade;

(6) the degree to which the trade policies of such country as they relate to

other beneficiary countries are contributing to the revitalization of the region;

(7) the degree to which such country is undertaking self-help measures to

promote its own economic development;

(8) whether or not such country has taken or is taking steps to afford to

workers in that country (including any designated zone in that country)

internationally recognized worker rights;

(9) the extent to which such country provides under its law adequate and

effective means for foreign nationals to secure, exercise, and enforce exclusive

rights in intellectual property, including patent, trademark, and copyright

rights;

(10) the extent to which such country prohibits its nationals fromengaging in

the broadcast of copyrighted material, including films or television material,
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belonging to United States copyright owners without their express consent; and

(11) the extent to which such country is prepared to cooperate with the

United States in the administration of the provisions of this title.

(d) [Omitted]

(e) WITHDRAWALOR SUSPENSIONOFDESIGNATIONASBENEFICIARYCOUNTRYOR

DUTY-FREE TREATMENT OF SPECIFIC ARTICLES.

(1) (A) The President may, after the requirements of subsection (a)(2) and

paragraph (2) have been met—

(i) withdraw or suspend the designation of any country as a

beneficiary country, or

(ii) withdraw, suspend, or limit the application of duty-free

treatment under this subtitle to any article of any country, if, after

such designation, the President determines that as a result of changed

circumstances such country would be barred from designation as a

beneficiary country under subsection (b).

(B) The President may, after the requirements of subsection (a)(2) and

paragraph (2) have been met—

(i) withdraw or suspend the designation of any country as a CBTPA

beneficiary country; or

(ii) withdraw, suspend, or limit the application of preferential

treatment under section 213(b)(2) and (3) to any article of any

country, if, after such designation, the President determines that, as a

result of changed circumstances, the performance of such country is

not satisfactory under the criteria set forth in section 213(b)(5)(B).
(2) (A) The President shall publish in the Federal Register notice of the

action the President proposes to take under paragraph (1) at least 30 days prior to

taking such action.

(B) The United States Trade Representative shall, within the 30-day

period beginning on the date on which the President publishes under

subparagraph (A) notice of proposed action—

(i) accept written comments from the public regarding such

proposed action,

(ii) hold a public hearing on such proposed action, and

(iii) publish in the Federal Register—

(I) notice of the time and place of such hearing prior to the

hearing, and

(II) the time and place at which such written comments will be

accepted.

(3) If preferential treatment under section 213(b)(2) and (3) is withdrawn,

suspended, or limited with respect to a CBTPA beneficiary country, such

country shall not be deemed to be a “party” for the purposes of applying

section 213(b)(5)(C) to imports of articles for which preferential treatment has

been withdrawn, suspended, or limited with respect to such country.
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(f) REPORTING REQUIREMENTS.—

(1) IN GENERAL. Not later than December 31, 2001, and every 2 years

thereafter during the period this title is in effect, the United States Trade

Representative shall submit to Congress a report regarding the operation of

this title, including—

(A) with respect to subsections (b) and (c), the results of a general

review of beneficiary countries based on the considerations described in

such subsections; and

(B) the performance of each beneficiary country or CBTPA beneficiary

country, as the case may be, under the criteria set forth in section

213(b)(5)(B).

(2) PUBLIC COMMENT.–Before submitting the report described in paragraph

(1), the United States Trade Representative shall publish a notice in the Federal

Register requesting public comments on whether beneficiary countries are

meeting the criteria listed in section 213(b)(5)(B).

SEC. 213. ELIGIBLE ARTICLES.
(a) GROWTH, PRODUCT, OR MANUFACTURE OF BENEFICIARY COUNTRIES.

(1) Unless otherwise excluded from eligibility by this title, and subject to

section 423 of the Tax Reform Act of 1986, and except as provided in

subsection (b)(2) and (3), the duty-free treatment provided under this title shall

apply to any article which is the growth, product, or manufacture of a

beneficiary country if—

(A) that article is imported directly from a beneficiary country into the

customs territory of the United States; and

(B) the sum of (i) the cost or value of the materials produced in a

beneficiary country or two or more beneficiary countries, plus (ii) the

direct costs of processing operations performed in a beneficiary country or

countries is not less than 35 per centum of the appraised value of such

article at the time it is entered.

For purposes of determining the percentage referred to in subparagraph (B),

the term “beneficiary country” includes the Commonwealth of Puerto Rico, the

United States Virgin Islands and any former beneficiary country. If the cost or

value of materials produced in the customs territory of the United States (other

than the Commonwealth of Puerto Rico) is included with respect to an article

to which this paragraph applies, an amount not to exceed 15 per centum of the

appraised value of the article at the time it is entered that is attributed to such

United States cost or value may be applied toward determining the percentage

referred to in subparagraph (B).

(2) The Secretary of the Treasury shall prescribe such regulations as may be

necessary to carry out this subsection including, but not limited to, regulations

providing that, in order to be eligible for duty-free treatment under this title, an

article must be wholly the growth, product, or manufacture of a beneficiary
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country, or must be a new or different article of commerce which has been

grown, produced, or manufactured in the beneficiary country; but no article or

material of a beneficiary country shall be eligible for such treatment by virtue

of having merely undergone—

(A) simple combining or packaging operations, or

(B) mere dilution with water or mere dilution with another substance

that does not materially alter the characteristics of the article.

(3) As used in this subsection, the phrase “direct costs of processing

operations” includes, but is not limited to—

(A) all actual labor costs involved in the growth, production,

manufacture, or assembly of the specific merchandise, including fringe

benefits, on-the-job training and the cost of engineering, supervisory,

quality control, and similar personnel; and

(B) dies, molds, tooling, and depreciation onmachinery and equipment

which are allocable to the specific merchandise.

Such phrase does not include costs which are not directly attributable to the

merchandise concerned or are not costs of manufacturing the product, such as

(i) profit, and (ii) general expenses of doing business which are either not

allocable to the specific merchandise or are not related to the growth,

production, manufacture, or assembly of the merchandise, such as

administrative salaries, casualty and liability insurance, advertising, and

salesmen's salaries, commissions or expenses.

(4) Notwithstanding section 311 of the Tariff Act of 1930 [19 U.S.C. 1311],

the products of a beneficiary country which are imported directly from any

beneficiary country into Puerto Rico may be entered under bond for processing

or use in manufacturing in Puerto Rico. No duty shall be imposed on the

withdrawal fromwarehouse of the product of such processing ormanufacturing

if, at the time of such withdrawal, such product meets the requirements of

paragraph (1)(B).

(5) The duty-free treatment provided under this title shall apply to an article

(other than an article listed in subsection (b)) which is the growth, product, or

manufacture of the Commonwealth of Puerto Rico if—

(A) the article is imported directly from the beneficiary country into the

customs territory of the United States,

(B) the article was by any means advanced in value or improved in

condition in a beneficiary country, and

(C) if any materials are added to the article in a beneficiary country,

such materials are a product of a beneficiary country or the United States.

(6) Notwithstanding paragraph (1), the duty-free treatment provided under

this title shall apply to liqueurs and spirituous beverages produced in the

territory of Canada from rum if—

(A) such rum is the growth, product, or manufacture of a beneficiary

country or of the Virgin Islands of the United States;
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(B) such rum is imported directly from a beneficiary country or the

Virgin Islands of the United States into the territory of Canada, and such

liqueurs and spirituous beverages are imported directly from the territory

of Canada into the customs territory of the United States;

(C) when imported into the customs territory of the United States such

liqueurs and spirituous beverages are classified in subheading 2208.90 or

2208.40 of the HTS; and

(D) such rum accounts for at least 90 percent by volume of the alcoholic

content of such liqueurs and spirituous beverages.

(b) IMPORT-SENSITIVE ARTICLES.—

(1) IN GENERAL.–Subject to paragraphs (2) through (5), the duty-free

treatment provided under this title shall not apply to—

(A) textile and apparel articles which were not eligible articles for

purposes of this title on January 1, 1994, as this title was in effect on that

date;

(B) footwear provided for in any of subheadings 6401.10.00,

6401.91.00, 6401.92.90, 6401.99.30, 6401.99.60, 6401.99.90,

6402.30.50, 6402.30.70, 6402.30.80, 6402.91.50, 6402.91.80,

6402.91.90, 6402.99.20, 6402.99.80, 6402.99.90, 6403.59.60,

6403.91.30, 6403.99.60, 6403.99.90, 6404.11.90, and 6404.19.20 of the

HTS that was not designated at the time of the effective date of this title as

eligible articles for the purpose of the generalized system of preferences

under title V of the Trade Act of 1974 [19 U.S.C. 2461 et seq.];

(C) tuna, prepared or preserved in any manner, in airtight containers;

(D) petroleum, or any product derived from petroleum, provided for in

headings 2709 and 2710 of the HTS;

(E) watches and watch parts (including cases, bracelets and straps), of

whatever type including, but not limited to, mechanical, quartz digital or

quartz analog, if such watches or watch parts contain anymaterial which is

the product of any country with respect to which HTS column 2 rates of

duty apply; or

(F) articles to which reduced rates of duty apply under subsection (h).

(2) TRANSITION PERIOD TREATMENT OF CERTAIN TEXTILE AND APPAREL

ARTICLES.

(A) ARTICLES COVERED. During the transition period, the preferential

treatment described in subparagraph (B) shall apply to the following

articles:

(i) APPAREL ARTICLES ASSEMBLED IN ONE OR MORE CBTPA

BENEFICIARY COUNTRIES.— Apparel articles sewn or otherwise

assembled in one or more CBTPA beneficiary countries from fabrics

wholly formed and cut, or from components knit-to-shape, in the

United States, from yarns wholly formed in the United States, or both

(including fabrics not formed from yarns, if such fabrics are
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classifiable under heading 5602 or 5603 of the HTS and are wholly

formed and cut in the United States) that are—

(I) entered under subheading 9802.00.80 of the HTS; or

(II) entered under chapter 61 or 62 of the HTS, if, after such

assembly, the articles would have qualified for entry under

subheading 9802.00.80 of the HTS but for the fact that the

articles were embroidered or subjected to stone-washing,

enzyme-washing, acid washing, perma-pressing, oven-baking,

bleaching, garment-dyeing, screen printing, or other similar

processes.

Apparel articles entered on or after September 1, 2002, shall qualify

under the preceding sentence only if all dyeing, printing, and finishing

of the fabrics fromwhich the articles are assembled, if the fabrics are

knit fabrics, is carried out in the United States. Apparel articles

entered on or after September 1, 2002, shall qualify under the first

sentence of this clause only if all dyeing, printing, and finishing of the

fabrics fromwhich the articles are assembled, if the fabrics are woven

fabrics, is carried out in the United States.

(ii) OTHERAPPARELARTICLES ASSEMBLED INONEORMORECBTPA

BENEFICIARY COUNTRIES. Apparel articles sewn or otherwise

assembled in one or more CBTPA beneficiary countries with thread

formed in the United States from fabrics wholly formed in the United

States and cut in one or more CBTPA beneficiary countries from

yarns wholly formed in the United States, or from components knit-

to-shape in the United States from yarns wholly formed in the United

States, or both (including fabrics not formed from yarns, if such

fabrics are classifiable under heading 5602 or 5603 of the HTS and

are wholly formed in the United States). Apparel articles entered on

or after September 1, 2002, shall qualify under the preceding sentence

only if all dyeing, printing, and finishing of the fabrics fromwhich the

articles are assembled, if the fabrics are knit fabrics, is carried out in

the United States. Apparel articles entered on or after September 1,

2002, shall qualify under the first sentence of this clause only if all

dyeing, printing, and finishing of the fabrics from which the articles

are assembled, if the fabrics are woven fabrics, is carried out in the

United States.

(iii) CERTAIN KNIT APPAREL ARTICLES.

(I) Apparel articles knit to shape (other than socks provided for in

heading 6115 of the HTS) in a CBTPA beneficiary country from

yarns wholly formed in the United States, and knit apparel articles

(other than t-shirts described in subclause (III)) cut and wholly

assembled in one or more CBTPA beneficiary countries from fabric
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formed in one or more CBTPA beneficiary countries or the United

States from yarns wholly formed in the United States (including

fabrics not formed from yarns, if such fabrics are classifiable under

heading 5602 or 5603 of the HTS and are formed in one or more

CBTPA beneficiary countries), in an amount not exceeding the

amount set forth in subclause (II).

(II) The amount referred to in subclause (I) is—

(aa) 500,000,000 square meter equivalents during the 1-

year period beginning on October 1, 2002.

(bb) 850,000,000 square meter equivalents during the 1-

year period beginning on October 1, 2003.

(cc) 970,000,000 square meter equivalents in each

succeeding 1-year period through September 30, 2020.

(III) T-Shirts, other than underwear, classifiable under

subheadings 6109.10.00 and 6109.90.10 of the HTS, made in

one or more CBTPA beneficiary countries from fabric formed in

one or more CBTPA beneficiary countries from yarns wholly

formed in the United States, in an amount not exceeding the

amount set forth in subclause (IV).

(IV) the amount referred to in subclause (III) is as follows:

(aa) 4,872,000 dozen during the 1-year period

beginning on October 1, 2001.

(bb) 9,000,000 dozen during the 1-year period

beginning on October 1, 2002.

(cc) 10,000,000 dozen during the 1-year period

beginning on October 1, 2003.

(dd) 12,000,000 dozen in each succeeding 1-year period

through September 30, 2020.

(V) It is the sense of the Congress that the Congress should

determine, based on the record of expansion of exports from the

United States as a result of the preferential treatment of articles

under this clause, the percentage by which the amount provided

in subclauses (II) and (IV) should be compounded for the 1-year

periods occurring after the 1-year period ending on September

30, 2004.

(iv) CERTAIN OTHER APPAREL ARTICLES.–

(I) GENERAL RULE. Subject to subclause (II), any apparel

article classifiable under subheading 6212.10 of the HTS, for articles

entered under clause (i), (ii), (iii), (v), or (vi), if the article is both cut

and sewn or otherwise assembled in the United States, or one ormore

of the CBTPA beneficiary countries, or both.

(II) LIMITATION. During the 1-year period beginning on

October 1, 2001, and during each of the six succeeding 1-year
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periods, apparel articles described in subclause (I) of a producer

or an entity controlling production shall be eligible for

preferential treatment under subparagraph (B) only if the

aggregate cost of fabrics (exclusive of all findings and

trimmings) formed in the United States that are used in the

production of all such articles of that producer or entity that are

entered and eligible under this clause during the preceding 1-year

period is at least 75 percent of the aggregate declared customs

value of the fabric (exclusive of all findings and trimmings)

contained in all such articles of that producer or entity that are

entered and eligible under this clause during the preceding 1-year

period.

(III) DEVELOPMENT OF PROCEDURE TO ENSURE COMPLIANCE.

The United States Customs Service shall develop and implement

methods and procedures to ensure ongoing compliance with the

requirement set forth in subclause (II). If the Customs Service

finds that a producer or an entity controlling production has not

satisfied such requirement in a 1-year period, then apparel

articles described in subclause (I) of that producer or entity shall

be ineligible for preferential treatment under subparagraph (B)

during any succeeding 1-year period until the aggregate cost of

fabrics (exclusive of all findings and trimmings) formed in the

United States that are used in the production of such articles of

that producer or entity entered during the preceding 1-year period

is at least 85 percent of the aggregate declared customs value of

the fabric (exclusive of all findings and trimmings) contained in

all such articles of that producer or entity that are entered and

eligible under this clause during the preceding 1-year period.

(v) APPAREL ARTICLES ASSEMBLED FROM FABRICS OR YARN NOT

WIDELY AVAILABLE IN COMMERCIAL QUANTITIES.–

(I) Apparel articles that are both cut (or knit-to-shape) and

sewn or otherwise assembled in one or more CBTPA beneficiary

countries, to the extent that apparel articles of such fabrics or yarn

would be eligible for preferential treatment, without regard to the

source of the fabrics or yarn, under Annex 401 of the NAFTA.

(II) At the request of any interested party, the President is

authorized to proclaim additional fabrics and yarn as eligible for

preferential treatment under subclause (I) if—

(aa) the President determines that such fabrics or yarn

cannot be supplied by the domestic industry in commercial

quantities in a timely manner;

(bb) the President has obtained advice regarding the

proposed action from the appropriate advisory committee
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established under section 135 of the Trade Act of 1974 (19

U.S.C. 2155) and the United States International Trade

Commission;

(cc) within 60 days after the request, the President has

submitted a report to the Committee onWays and Means of

the House of Representatives and the Committee on Finance

of the Senate that sets forth the action proposed to be

proclaimed and the reasons for such actions, and the advice

obtained under division (bb);

(dd) a period of 60 calendar days, beginning with the first

day on which the President has met the requirements of

division (cc), has expired; and

(ee) the President has consulted with such committees

regarding the proposed action during the period referred to

in division (cc).

(III) If the President determines that any fabric or yarnwas

determined to be eligible for preferential treatment under subclause

(I) on the basis of fraud, the President is authorized to remove that

designation from that fabric or yarn with respect to articles entered

after such removal.(vi) HANDLOOMED, HANDMADE, AND FOLKLORE

ARTICLES.–A handloomed, handmade, or folklore article of a CBTPA

beneficiary country identified under subparagraph (C) that is certified

as such by the competent authority of such beneficiary country.

(vii) SPECIAL RULES.—

(I) EXCEPTION FOR FINDINGS AND TRIMMINGS.—

(aa) An article otherwise eligible for preferential treatment

under this paragraph shall not be ineligible for such

treatment because the article contains findings or trimmings

of foreign origin, if such findings do not exceed 25 percent

of the cost of the components of the assembled product.

Examples of findings and trimmings are sewing thread,

hooks and eyes, snaps, buttons, ‘bow buds’, decorative lace,

trim, elastic strips, zippers, including zipper tapes and

labels, and other similar products. Elastic strips are

considered findings or trimmings only if they are each less

than 1 inch in width and are used in the production of

brassieres.

(bb) In the case of an article described in clause (ii) of this

subparagraph, sewing thread shall not treated as findings or

trimmings under this subclause.

(II) CERTAIN INTERLINING.—

(aa) An article otherwise eligible for preferential treatment

under this paragraph shall not be ineligible for such
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treatment because the article contains certain interlinings of

foreign origin, if the value of such interlinings (and any

findings and trimmings) does not exceed 25 percent of the

cost of the components of the assembled article.

(bb) Interlinings eligible for the treatment described in

division (aa) include only a chest type plate, “hymo” piece,

or “sleeve header”, of woven or weft-inserted warp knit

construction and of coarse animal hair or man-made

filaments.

(cc) The treatment described in this subclause shall

terminate if the President makes a determination that United

States manufacturers are producing such interlinings in the

United States in commercial quantities.

(III) DE MINIMIS RULE.–An article that would otherwise be

ineligible for preferential treatment under this paragraph because

the article contains fibers or yarns not wholly formed in the

United States or in one or more CBTPA beneficiary countries

shall not be ineligible for such treatment if the total weight of all

such fibers or yarns is not more than 7 percent of the total weight

of the good. Notwithstanding the preceding sentence, an apparel

article containing elastomeric yarns shall be eligible for

preferential treatment under this paragraph only if such yarns are

wholly formed in the United States.

(IV) SPECIAL ORIGIN RULE.–An article otherwise eligible for

preferential treatment under clause (i), (ii), or (ix) of this

subparagraph shall not be ineligible for such treatment because

the article contains nylon filament yarn (other than elastomeric

yarn) that is classifiable under subheading 5402.10.30,

5402.10.60, 5402.31.30, 5402.31.60, 5402.32.30, 5402.41.90,

5402.51.00, or 5402.61.00 of the HTS duty-free from a country

that is a party to an agreement with the United States establishing

a free trade area, which entered into force before January 1,

1995.

(V) THREAD. An article otherwise eligible for preferential

treatment under this paragraph shall not be ineligible for such

treatment because the thread used to assemble the article is dyed,

printed, or finished in one or more CBTPAbeneficiary countries.

(viii) TEXTILE LUGGAGE.–Textile luggage—

(I) assembled in a CBTPA beneficiary country from fabric

wholly formed and cut in the United States, from yarns wholly

formed in the United States, that is entered under subheading

9802.00.80 of the HTS; or

(II) assembled from fabric cut in a CBTPAbeneficiary country
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from fabric wholly formed in the United States from yarns

wholly formed in the United States.

(ix) APPAREL ARTICLES ASSEMBLED IN ONE OR MORE CBTPA

BENEFICIARY COUNTRIES FROM UNITED STATES AND CBTPA

BENEFICIARY COUNTRY COMPONENTS. Apparel articles sewn or

otherwise assembled in one or more CBTPA beneficiary countries

with thread formed in the United States from components cut in the

United States and in one or more CBTPA beneficiary countries

from fabric wholly formed in the United States from yarns wholly

formed in the United States, or from components knit-to-shape in

the United States and one or more CBTPA beneficiary countries

from yarns wholly formed in the United States, or both (including

fabrics not formed from yarns, if such fabrics are classifiable under

heading 5602 or 5603 of the HTS). Apparel articles shall qualify

under this clause only if they meet the requirements of clause (i) or

(ii) (as the case may be) with respect to dyeing, printing, and

finishing of knit and woven fabrics from which the articles are

assembled.

(B) PREFERENTIAL TREATMENT.–Except as provided in subparagraph

(e), during the transition period, the articles to which this subparagraph

applies shall enter the United States free of duty and free and any

quantitative restrictions, limitations, or consultation levels.

(C) HANDLOOMED, HANDMADE, AND FOLKLOREARTICLES.–for purposes

of subparagraph (A)(vi) the President shall consult with representatives of

the CBTPA beneficiary countries concerned for the purpose of identifying

particular textile and apparel goods that are mutually agreed upon as being

handloomed, handmade, or folklore goods of a kind described in section

2.3(a), (b), or (c) of the Annex or Appendix 3.1.B.11 of the Annex.

(D) PENALTIES FOR TRANSSHIPMENTS.—

(i) PENALTIES FOR EXPORTERS.–If the President determines, based

on sufficient evidence, that an exporter has engaged in transshipment

with respect to textile or apparel articles from a CBTPA beneficiary

country, then the President shall deny all benefits under this title to

such exporter, and any successor of such exporter, for a period of 2

years.

(ii) PENALTIES FOR COUNTRIES.–Whenever the President finds,

based on sufficient evidence, that transshipment has occurred, the

President shall request that the CBTPA beneficiary country or

countries through whose territory the transshipment has occurred take

all necessary and appropriate actions to prevent such transshipment. If

the President determines that a country is not taking such actions, the

President shall reduce the quantities of textile and apparel articles that

may be imported into the United States from such country by the
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quantity of the transshipped articles multiplied by 3, to the extent

consistent with the obligations of the United States under the WTO.

(iii) TRANSSHIPMENT DESCRIBED.–Transshipment within the

meaning of this subparagraph has occurred when preferential

treatment under subparagraph (B) has been claimed for a textile or

apparel article on the basis of material false information concerning

the country of origin, manufacture, processing, or assembly of the

article or any of its components. For purposes of this clause, false

information is material if disclosure of the true information would

mean or would have meant that the article is or was ineligible for

preferential treatment under subparagraph (B).

(E) BILATERAL EMERGENCY ACTIONS.—

(i) IN GENERAL.–The President may take bilateral emergency tariff

actions of a kind described in section 4 of the Annex with respect to

any apparel article imported from a CBTPA beneficiary country if the

application of tariff treatment under subparagraph (B) to such article

results in conditions that would be cause for the taking of such actions

under such section 4 with respect to a like article described in the

same 8-digit subheading of the HTS that is imported from Mexico.

(ii) RULES RELATING TO BILATERAL EMERGENCY ACTION.–For

purposes of applying bilateral emergency action under this

subparagraph—

(I) the requirements of paragraph (5) of section 4 of the Annex

(relating to providing compensation) shall not apply;

(II) the term “transition period” in section 4 of the Annex shall

have the meaning given that term in paragraph (5)(D) of this

subsection; and

(III) the requirements to consult specified in section 4 of the

Annex shall be treated as satisfied if the President requests

consultations with the CBTPA beneficiary country in question

and the country does not agree to consult within the time period

specified under section 4.

(3) TRANSITION PERIOD TREATMENT OF CERTAIN OTHER ARTICLES

ORIGINATING IN BENEFICIARY COUNTRIES.—

(A) EQUIVALENT TARIFF TREATMENT.—

(i) IN GENERAL.—Subject to clauses (ii) and (iii) the tariff treatment

accorded at any time during the transition period to any article

referred to in any of subparagraphs (B) through (F) of paragraph (1)

that is a CBTPA originating good shall be identical to the tariff

treatment that is accorded at such time under Annex 302.2 of the

NAFTA to an article described in the same 8-digit subheading of the

HTS that is a good of Mexico and is imported into the United States.

(ii) EXCEPTION.–Clause (1) does not apply to any article accorded
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duty-free treatment under United States Note 2(b) to subchapter 11 of

chapter 98 of the HTS.

(iii) CERTAIN FOOTWEAR. Notwithstanding paragraph (1)(B) and

clause (i) of this subparagraph, footwear provided for in any of

subheadings 6403.59.60, 6403.91.30, 6403.99.60, and 6403.99.90 of

the HTS shall be eligible for the duty-free treatment provided for

under this title if--

(I) the article of footwear is the growth, product, or

manufacture of a CBTPA beneficiary country; and

(II) the article otherwise meets the requirements of

subsection (a), except that in applying such subsection, “CBTPA

beneficiary country” shall be substituted for “beneficiary country”

each place it appears.

(B) RELATIONSHIP TO SUBSECTION (h) DUTYREDUCTIONS.–If at any time

during the transition period the rate of duty that would (but for action

taken under subparagraph (A)(i) in regard to such period) apply with

respect to any article under subsection (h) is a rate of duty that is lower

than the rate of duty resulting from such action, then such lower rate of

duty shall be applied for the purposes of implementing such action.

(4) CUSTOMS PROCEDURES.—

(A) IN GENERAL.—

(i) REGULATIONS.–Any importer that claims preferential treatment

under paragraph (2) or (3) shall comply with customs procedures

similar in all material respects to the requirements of Article 502(l) of

the NAFTA as implemented pursuant to United States law, in

accordance with regulations promulgated by the Secretary of the

Treasury.

(ii) DETERMINATION.—

(I) IN GENERAL.–In order to qualify for the preferential

treatment under paragraph (2) or (3) and for a Certificate of

Origin to be valid with respect to any article for which such

treatment is claimed, there shall be in effect a determination by

the President that each country described in subclause (II)—

(aa) has implemented and follows; or

(bb) is making substantial progress toward implementing

and following, procedures and requirements similar in all

material respects to the relevant procedures and

requirements under chapter 5 of the NAFTA.

(II) COUNTRY DESCRIBED.–A country is described in this

subclause if it is a CBTPA beneficiary country—

(aa) from which the article is exported; or

(bb) in which materials used in the production of the article

originate or in which the article or such materials undergo
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production that contributes to a claim that the article is eligible

for preferential treatment under paragraph (2) or (3).

(B) CERTIFICATE OF ORIGIN.–The Certificate of Origin that otherwise

would be required pursuant to the provisions of subparagraph (A) shall not

be required in the case of an article imported under paragraph (2) or (3) if

such Certificate of Origin would not be required under Article 503 of the

NAFTA (as implemented pursuant to United States law), if the article

were imported from Mexico.

(C) REPORT BY USTR ON COOPERATION OF OTHER COUNTRIES

CONCERNING CIRCUMVENTION.–The United States Commissioner of

Customs shall conduct a study analyzing the extent to which eachCBTPA

beneficiary country—

(i) has cooperated fully with the United States, consistent with its

domestic laws and procedures, in instances of circumvention or

alleged circumvention of existing quotas on imports of textile and

apparel goods, to establish necessary relevant facts in the places of

import, export, and, where applicable, transshipment, including

investigation of circumvention practices, exchanges of documents,

correspondence, reports, and other relevant information, to the extent

such information is available;

(ii) has taken appropriate measures, consistent with its domestic

laws and procedures, against exporters and importers involved in

instances of false declaration concerning fiber content, quantities,

description, classification, or origin of textile and apparel goods; and

(iii) has penalized the individuals and entities involved in any such

circumvention, consistent with its domestic laws and procedures, and

has worked closely to seek the cooperation of any third country to

prevent such circumvention from taking place in that third country.

The Trade Representative shall submit to Congress, not later than

October 1, 2001, a report on the study conducted under this subparagraph.

(5) DEFINITIONS AND SPECIAL RULES.–For purposes of this subsection–

(A) ANNEX.–The term “the Annex”meansAnnex 300-B of the NAFTA.

(B) CBTPA BENEFICIARY COUNTRY.–The term “CBTPA beneficiary

country” means any “beneficiary country”, as defined in section

212(a)(1)(A) of this title, which the President designates as a CBTPA

beneficiary country, taking into account the criteria contained in

subsections (b) and (c) of section 212 and other appropriate criteria,

including the following:

(i) Whether the beneficiary country has demonstrated a

commitment to—

(I) undertake its obligations under the WTO, including those

agreements listed in section 101(d) of the Uruguay Round

Agreements Act, on or ahead of schedule; and
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(II) participate in negotiations toward the completion of the

FTAA or another free trade agreement.

(ii) The extent to which the country provides protection of

intellectual property rights consistent with or greater than the

protection afforded under theAgreement onTrade-RelatedAspects of

Intellectual Property Rights described in section 101 (d)(l5) of the

Uruguay Round Agreements Act.

(iii) The extent to which the country provides internationally

recognized worker rights, including—

(I) the right of association;

(II) the right to organize and bargain collectively;

(III) a prohibition on the use of any form of forced or

compulsory labor;

(IV) a minimum age for the employment of children; and

(V) acceptable conditions of work with respect to minimum

wages, hours of work, and occupational safety and health;

(iv) Whether the country has implemented its commitments to

eliminate the worst forms of child labor, as defined in section 507(6)

of the Trade Act of 1974 [19 U.S.C. 2467(6)].

(v) The extent to which the country has met the counter-narcotics

certification criteria set forth in section 490 of the Foreign Assistance

Act of 1961 [22 U.S.C. 2291j] for eligibility for United States

assistance.

(vi) The extent to which the country has taken steps to become a

party to and implements the Inter-American Convention Against

Corruption.

(vii) The extent to which the country—

(I) applies transparent, nondiscriminatory, and competitive

procedures in government procurement equivalent to those

contained in the Agreement on Government Procurement

described in section 101 (d)(17) of the Uruguay Round

Agreements Act [19 U.S.C. 3511(d)(17)]; and

(II) contributes to efforts in international fora to develop and

implement international rules in transparency in government

procurement.

(C) CBTPA ORIGINATING GOOD.—

(i) IN GENERAL.–The term “CBTPA originating good” means a

good that meets the rules of origin for a good set forth in chapter 4

of the NAFTA as implemented pursuant to United States law.

(ii) APPLICATION OF CHAPTER 4.–In applying chapter 4 of the

NAFTAwith respect to a CBTPA beneficiary country for purposes of

this subsection—

(I) no country other than the United States and a CBTPA
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beneficiary country may be treated as being a party to the NAFTA;

(II) any reference to trade between the United States andMexico

shall be deemed to refer to trade between the United States and a

CBTPA beneficiary country;

(III) any reference to a party shall be deemed to refer to a

CBTPA beneficiary country or the United States;

(IV) any reference to parties shall be deemed to refer to any

combination of CBTPA beneficiary countries or to the United

States and one or more CBTPA beneficiary countries (or any

combination thereof).

(D) TRANSITION PERIOD.–The term “transition period” means, with

respect to a CBTPA beneficiary country, the period that begins onOctober

1, 2000, and ends on the earlier of—

(i) September 30, 2020; or

(ii) the date on which the FTAA or another free trade agreement

that makes substantial progress in achieving the negotiating objectives

set forth in section 108(b)(5) of Public Law (103-182) [19 U.S.C.

3317(b)(5)] enters into force with respect to the United States and the

CBTPA beneficiary country.

(E) CBTPA.–The term “CBTPA” means the Unites States-Caribbean

Basin Trade Partnership Act.

(F) FTAA.–The term “FTAA” means the Free Trade Area of the

Americas.

(G) FORMER CBTPA BENEFICIARY COUNTRY.—The term

‘former CBTPA beneficiary country’ means a country that ceases to be

designated as a CBTPA beneficiary country under this title because the

country has become a party to a free trade agreement with the United

States.

(H) ARTICLES THAT UNDERGO PRODUCTION IN A CBTPA

BENEFICIARY COUNTRY AND A FORMER CBTPA

BENEFICIARY COUNTRY.—(i) For purposes of determining the

eligibility of an article for preferential treatment under paragraph (2) or

(3), references in either such paragraph, and in subparagraph (C) of this

paragraph to—

(I) a ‘CBTPA beneficiary country’ shall be considered

to include any former CBTPA beneficiary country, and

(II) ‘CBTPA beneficiary countries’ shall be considered to

include former CBTPA beneficiary countries, if the article, or a

good used in the production of the article, undergoes production

in a CBTPA beneficiary country.

(ii) An article that is eligible for preferential treatment under

clause (i) shall not be ineligible for such treatment because the
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article is imported directly from a former CBTPA beneficiary

country.

(iii) Notwithstanding clauses (i) and (ii), an article that is a good

of a former CBTPA beneficiary country for purposes of section

304 of the Tariff Act of 1930 (19 U.S.C. 1304) or section 334 of

the Uruguay Round Agreements Act (19 U.S.C. 3592), as the case

may be, shall not be eligible for preferential treatment under

paragraph (2) or (3), unless—

(I) it is an article that is a good of the Dominican Republic

under either such section 304 or 334; and

(II) the article, or a good used in the production of the article,

undergoes production in Haiti.’’.

(c) SUGARANDBEEF PRODUCTS; STABLE FOODPRODUCTIONPLAN; SUSPENSIONOF

DUTY-FREE TREATMENT; MONITORING.

(1) As used in this subsection—

(A) The term “sugar and beef products” means—

(i) sugars, sirups, and molasses provided for in subheadings

1701.11.00, 1701.12.00, 1701.91.20, 1701.99.00, 1702.90.30,

1806.10.40, and 2106.90.10 of theHarmonized Tariff Schedule of the

United States, and

(ii) articles of beef or veal, however provided for in chapters 2 and

16 of the Harmonized Tariff Schedule of the United States.

(B) The term “Plan” means a stable food production plan that consists of

measures and proposals designed to ensure that the present level of food

production in, and the nutritional level of the population of, a beneficiary

country will not be adversely affected by changes in land use and land

ownership that will result if increased production of sugar and beef

products is undertaken in response to the duty-free treatment extended

under this title to such products. A Plan must specify such facts regarding,

and such proposed actions by, a beneficiary country as the President

deems necessary for purposes of carrying out this subsection, including but

not limited to—

(i) the current levels of food production and nutritional health of the

population;

(ii) current level of production and export of sugar and beef

products;

(iii) expected increases in production and export of sugar and beef

products as a result of the duty-free access to theUnited Statesmarket

provided under this title;

(iv) measures to be taken to ensure that the expanded production of

those products because of such duty-free access will not occur at the

expense of stable food production; and

(v) proposals for a system to monitor the impact of such duty-free



- 465 -

access on stable food production and land use and land ownership

patterns.

(2) Duty-free treatment extended under this title to sugar and beef products

that are the product of a beneficiary country shall be suspended by the

President under this subsection if—

(A) the beneficiary country, within the 90-day period beginning on the

date of its designation as such a country under section 212, does not

submit a Plan to the President for evaluation;

(B) on the basis of his evaluation, the President determines that the Plan

of a beneficiary country does not meet the criteria set forth in paragraph

(1)(B); or

(C) as a result of the monitoring of the operation of the Plan under

paragraph (5), the President determines that a beneficiary country is not

making a good faith effort to implement its Plan, or that the measures and

proposals in the Plan, although being implemented, are not achieving their

purposes.

(3) Before the President suspends duty-free treatment by reason of paragraph

(2) (A), (B), or (C) to the sugar and beef products of a beneficiary country, he

must offer to enter into consultation with the beneficiary country for purposes

of formulating appropriate remedial action which may be taken by that country

to avoid such suspension. If the beneficiary country thereafter enters into

consultation within a reasonable time and undertakes to formulate remedial

action in good faith, the President shall withhold the suspension of duty-free

treatment on the condition that the remedial action agreed upon be

appropriately implemented by that country.

(4) The President shall monitor on a biennial basis the operation of the Plans

implemented by beneficiary countries, and shall submit a written report to

Congress by March 15 following the close of each biennium, that—

(A) specifies the extent to which each Plan, and remedial actions, if any,

agreed upon under paragraph (4), have been implemented; and

(B) evaluates the results of such implementation.

(5) The President shall terminate any suspension of duty-free treatment

imposed under this subsection if he determines that the beneficiary country

has taken appropriate action to remedy the factors on which the suspension

was based.

(d) TARIFF-RATE QUOTAS.–No quantity of an agricultural product subject to a

tariff-rate quota that exceeds the in-quota quantity shall be eligible for duty-free

treatment under this title.

(e) PROCLAMATIONS SUSPENDING DUTY-FREE TREATMENT.

(1) The President may by proclamation suspend the duty-free treatment

provided by this title with respect to any eligible article and may proclaim a

duty rate for such article if such action is provided under chapter 1 of title II of

the Trade Act of 1974 [19 U.S.C. 2251 et seq.] or section 232 of the Trade
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Expansion Act of 1962 [19 U.S.C. 1862].

(2) In any report by the International Trade Commission to the President

under section 202(f) of the Trade Act of 1974 regarding any article for which

duty-free treatment has been proclaimed by the President pursuant to this title,

the Commission shall state whether and to what extent its findings and

recommendations apply to such article when imported from beneficiary

countries.

(3) For purposes of section 203 of the Trade Act of 1974, the suspension of

the duty-free treatment provided by this title shall be treated as an increase in

duty.

(4) No proclamation which provides solely for a suspension referred to in

paragraph (3) of this subsection with respect to any article shall be taken under

section 203 of the Trade Act of 1974 unless the United States International

Trade Commission, in addition to making an affirmative determination with

respect to such article under section 202(b) of the Trade Act of 1974,

determines in the course of its investigation under such section that the serious

injury (or threat thereof) substantially caused by imports to the domestic

industry producing a like or directly competitive article results from the

duty-free treatment provided by this title.

(5)(A) Any action taken under section 203 of the Trade Act of 1974 that is in

effect when duty-free treatment pursuant to section 101 of this title is

proclaimed shall remain in effect until modified or terminated.

(B) If any article is subject to any such action at the time duty-free

treatment is proclaimed pursuant to section 211, the President may reduce

or terminate the application of such action to the importation of such

article from beneficiary countries prior to the otherwise scheduled date on

which such reduction or termination would occur pursuant to the criteria

and procedures of section 203 of the Trade Act of 1974.

(f) PETITIONS TO INTERNATIONAL TRADE COMMISSION.

(1) If a petition is filed with the International Trade Commission pursuant to

the provisions of section 201 of the Trade Act of 1974 regarding a perishable

product and alleging injury from imports from beneficiary countries, then the

petition may also be filed with the Secretary of Agriculture with a request that

emergency relief be granted pursuant to paragraph (3) of this subsection with

respect to such article.

(2) Within 14 days after the filing of a petition under paragraph (1) of this

subsection—

(A) if the Secretary of Agriculture has reason to believe that a perishable

product from a beneficiary country is being imported into the United

States in such increased quantities as to be a substantial cause of serious

injury, or the threat thereof, to the domestic industry producing a

perishable product like or directly competitive with the imported product

and that emergency action is warranted, he shall advise the President and
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recommend that the President take emergency action; or

(B) the Secretary of Agriculture shall publish a notice of his

determination not to recommend the imposition of emergency action and

so advise the petitioner.

(3) Within seven days after the President receives a recommendation from

the Secretary of Agriculture to take emergency action pursuant to paragraph (2)

of this subsection, he shall issue a proclamation withdrawing the duty-free

treatment provided by this title or publish a notice of his determination not to

take emergency action.

(4) The emergency action provided by paragraph (3) of this subsection shall

cease to apply—

(A) upon the taking of action under section 203 of the Trade Act of

1974,

(B) on the day a determination by the President not to take action under

section 203 of such Act not to take action becomes final,

(C) in the event of a report of the United States International Trade

Commission containing a negative finding, on the day the Commission's

report is submitted to the President, or

(D) whenever the President determines that because of changed

circumstances such relief is no longer warranted.

(5) For purposes of this subsection, the term “perishable product” means—

(A) live plants and fresh cut flowers provided for in chapter 6 of the

HTS;

(B) fresh or chilled vegetables provided for in headings 0701 through

0709 (except subheading 0709.52.00) and heading 0714 of the HTS;

(C) fresh fruit provided for in subheadings 0804.20 through 0810.90

(except citrons of subheading 0805.90.00, tamarinds and kiwi fruit of

subheading 0810.90.20, and cashew apples, mameyes colorados,

sapodillas, soursops and sweetsops of subheading 0810.90.40) of theHTS;

and

(D) concentrated citrus fruit juice provided for in subheadings

2009.11.00, 2009.19.40, 2009.20.40, 2009.30.20, and 2009.30.60 of the

HTS.

(g) FEES NOTAFFECTED BY PROCLAMATION. No proclamation issued pursuant to

this title shall affect fees imposed pursuant to section 22 of the Agricultural

Adjustment Act [7 U.S.C. 624].

(h) DUTY REDUCTION FOR CERTAIN LEATHER-RELATED PRODUCTS.

(1) Subject to paragraph (2), the President shall proclaim reductions in the

rates of duty on handbags, luggage, flat goods, work gloves, and leather wearing

apparel that—

(A) are the product of any beneficiary country; and

(B) were not designated on August 5, 1983, as eligible articles for

purposes of the generalized system of preferences under title V of the
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Trade Act of 1974.

(2) The reduction required under paragraph (1) in the rate of duty on any

article shall—

(A) result in a rate that is equal to 80 percent of the rate of duty that

applies to the article on December 31, 1991, except that, subject to the

limitations in paragraph (3), the reduction may not exceed 2.5 percent ad

valorem; and

(B) be implemented in 5 equal annual stages with the first one-fifth of

the aggregate reduction in the rate of duty being applied to entries, or

withdrawals from warehouse for consumption, of the article on or after

January 1, 1992.

(3) The reduction required under this subsection with respect to the rate of

duty on any article is in addition to any reduction in the rate of duty on that

article that may be proclaimed by the President as being required or

appropriate to carry out any trade agreement entered into under the Uruguay

Round of trade negotiations; except that if the reduction so proclaimed—

(A) is less than 1.5 percent ad valorem, the aggregate of such

proclaimed reduction and the reduction under this subsection may not

exceed 3.5 percent ad valorem, or

(B) is 1.5 percent ad valorem or greater, the aggregate of such

proclaimed reduction and the reduction under this subsection may not

exceed the proclaimed reduction plus 1 percent ad valorem.

SEC. 214. MEASURES FOR PUERTO RICO AND UNITED STATES
INSULAR POSSESSIONS.
(a) [Omitted]

(b) [Omitted]

(c) If the sum of the amounts of taxes covered into the treasuries of Puerto Rico

or the United States Virgin Islands pursuant to section 7652(c) of the Internal

Revenue Code of 1954 [26 U.S.C. 7652(c)] is reduced below the amount that would

have been covered over if the imported rum had been produced in Puerto Rico or

the United States Virgin Islands, then the President shall consider compensation

measures and, in this regard, maywithdraw the duty-free treatment on rumprovided

by this title. The President shall submit a report to the Congress on the measures he

takes. [19 U.S.C. 2703 Other Provisions] (d) Section 1112 of the TradeAgreements

Act of 1979 [19 U.S.C. 2582] is repealed.

(e) No action pursuant to this title may affect any tariff duty imposed by the

Legislature of Puerto Rico pursuant to section 319 of the Tariff Act of 1930 on

coffee imported into Puerto Rico. [19 U.S.C. 1319 Other Provisions]

(f) For purposes of chapter 1 of title II of the Trade Act of 1974, the term

“industry” shall include producers located in the United States insular possessions.

[19 U.S.C. 2251 Other Provisions]

(g) Any discharge from a point source in the United States Virgin Islands in

existence on the date of the enactment of this subsection which discharge is
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attributable to the manufacture of rum (as defined in paragraphs (3) of section

7652(c) of the Internal Revenue Code of 1986) shall not be subject to the

requirements of section 301 (other than toxic discharges), section 306 or section

403 of the Federal Water Pollution Control Act if—

(1) such discharge occurs at least one thousand five hundred feet into the

territorial sea from the line of ordinary lowwater from that portion of the coast

which is in direct contact with the sea, and

(2) the Governor of the United States Virgin Islands determines that such

discharge will not interfere with the attainment or maintenance of that water

quality which shall assure protection of public water supplies, and the

protection and propagation of a balanced population of shellfish, fish, and

wildlife, and allow recreational activities, in and on the water and will not

result in the discharge of pollutants in quantities which may reasonably be

anticipated to pose an unacceptable risk to human health or the environment

because of bioaccumulation, persistency in the environment, acute toxicity,

chronic toxicity (including carcinogenicity, mutagenicity, or teratogenicity), or

synergistic propensities. [ 31 U.S.C. 1113 Other Provisions]

SEC. 215. INTERNATIONAL TRADE COMMISSION REPORTS ON IMPACT OF THIS

ACT. [19 U.S.C. 2704]
(a) REPORTING REQUIREMENT.—

(1) IN GENERAL.–The United States International Trade Commission (in this

section referred to as the “Commission”) shall submit to Congress and the

President, biennial reports regarding the economic impact of this title on

United States industries and consumers and on the economy of the beneficiary

countries.

(2) FIRST REPORT.–The first report shall be submitted not later than

September 30, 2001.

(3) TREATMENT OF PUERTO RICO, ETC.–For purposes of this section,

industries in the Commonwealth of Puerto Rico and the insular possessions of

the United States are considered to be United States industries.

(b) REQUISITE AREAS OF COMMISSION ASSESSMENT.

(1) Each report required under subsection (a) shall include, but not be limited

to, an assessment by the Commission regarding—

(A) the actual effect, during the period covered by the report, of this Act

on the United States economy generally as well as on those specific

domestic industries which produce articles that are like, or directly

competitive with, articles being imported into the United States from

beneficiary countries; and

(B) the probable future effect which this Act will have on the United

States economy generally, as well as on such domestic industries, before

the provisions of this Act terminate.

(2) In preparing the assessments required under paragraph (1), the

Commission shall, to the extent practicable—
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(A) analyze the production, trade and consumption of United States

products affected by this Act, taking into consideration employment, profit

levels, and use of productive facilities with respect to the domestic

industries concerned, and such other economic factors in such industries as

it considers relevant, including prices, wages, sales, inventories, patterns

of demand, capital investment, obsolescence of equipment, and

diversification of production; and

(B) describe the nature and extent of any significant change in

employment, profit levels, and use of productive facilities, and such other

conditions as it deems relevant in the domestic industries concerned,

which it believes are attributable to this Act.

(c) TIME OF SUBMISSION OF REPORTS; PUBLIC PARTICIPATION.

(1) Each report required under subsection (a) shall be submitted to the

Congress and to the President before the close of the nine-month period beginning

on the day after the last day of the period covered by the report.

(2) The Commission shall provide opportunity for the submission by the

public, either orally or in writing, or both, of information relating to matters

that will be addressed in the reports.

SEC. 216. IMPACT STUDY BY SECRETARY OF LABOR. [19 U.S.C. 2705] [Omitted;

reporting requirement terminated in 2000 by PL 104-66]

SEC. 217. FEASIBILITY STUDY REGARDING A CARIBBEAN TRADE INSTITUTE.
[Omitted]

SEC. 218. EFFECTIVE DATE.
(a) Effective date. This subtitle shall take effect on the date of the enactment of

this Act [enacted Aug. 5, 1983].

[(b) Repealed.]

SEC. 219. CENTER FORTHE STUDYOFWESTERNHEMISPHERIC TRADE. [19U.S.C.
2707]

(a) ESTABLISHMENT.–The Commissioner of Customs, after consultation with

appropriate officials in the State of Texas, is authorized and directed tomake grants

to an institution (or a consortium of such institutions) to assist such institution in

planning, establishing, and operating a Center for the Study of Western

Hemispheric Trade (hereafter in this section referred to as the “Center”). The

Commissioner of Customs shall make the first grant not later than December 1,

1994, and the Center shall be established not later than February 1, 1995.

(b) SCOPE OF THE CENTER.–The Center shall be a year-round program operated

by an institution located in the State of Texas (or a consortium of such institutions),

the purpose of which is to promote and study trade between and among Western

Hemisphere countries. The Center shall conduct activities designed to examine—

(1) the impact of the NAFTA on the economies in, and trade within, the

Western Hemisphere;

(2) the negotiation of any future free trade agreements, including possible

accessions to the NAFTA; and
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(3) adjusting tariffs, reducing nontariff barriers, improving relations among

customs officials, and promoting economic relations among countries in the

Western Hemisphere.

(c) CONSULTATION; SELECTION CRITERIA.–The Commissioner of Customs shall

consult with appropriate officials of the State of Texas and private sector authorities

with respect to selecting, planning, and establishing the Center. In selecting the

appropriate institution, the Commissioner of Customs shall give consideration to—

(1) the institution's ability to carry out the programs and activities described

in this section; and

(2) any resources the institution can provide the Center in addition to Federal

funds provided under this program.

(d) PROGRAMS AND ACTIVITIES.–The Center shall conduct the following

activities:

(1) Provide forums for international discussion and debate for representatives

from countries in the Western Hemisphere regarding issues which affect trade

and other economic relations within the hemisphere, including the impact of the

NAFTA on individual economies and the desirability and feasibility of possible

accessions to the NAFTA by such countries.

(2) Conduct studies and research projects on subjects which affect Western

Hemisphere trade, including tariffs, customs, regional and national economics,

business development and finance, production and personnel management,

manufacturing, agriculture, engineering, transportation, immigration,

telecommunications, medicine, science, urban studies, border demographics,

social anthropology, and population.

(3) Publish materials, disseminate information, and conduct seminars and

conferences to support and educate representatives from countries in the

Western Hemisphere who seek to do business with or invest in other Western

Hemisphere countries.

(4) Provide grants, fellowships, endowed chairs, and financial assistance to

outstanding scholars and authorities from Western Hemisphere countries.

(5) Provide grants, fellowships, and other financial assistance to qualified

graduate students, fromWestern Hemisphere countries, to study at the Center.

(6) Implement academic exchange programs and other cooperative research

and instructional agreements with the complementary North/South Center

[Dante B. Fascell North-South Center] at the University of Miami at Coral

Gables.

(e) DEFINITIONS.–For purposes of this section—

(1) NAFTA.–The term “NAFTA” means the North American Free Trade

Agreement.

(2) WESTERN HEMISPHERE COUNTRIES.–The terms “Western Hemisphere

countries”, “countries in the Western Hemisphere”, and “Western

Hemisphere” means Canada, the United States, Mexico, countries located in

South America, beneficiary countries (as defined by section 212), the
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Commonwealth of Puerto Rico, and the United States Virgin Islands.

(f) FEES FORSEMINARS ANDPUBLICATIONS.–Notwithstanding any other provision

of law, a grant made under this section may provide that the Center may charge a

reasonable fee for attendance at seminars and conferences and for copies of

publications, studies, reports, and other documents the Center publishes. The Center

may waive such fees in any case in which it determines imposing a fee would

impose a financial hardship and the purposes of the Center would be served by

granting such a waiver.

(g) DURATION OF GRANT.–The Commissioner of Customs is directed to make

grants to any institution or institutions selected as the Center for fiscal years 1994,

1995, 1996, and 1997.

(h) REPORT.–The Commissioner of Customs shall, no later than July 1, 1994, and

annually thereafter for years for which grants are made, submit a written report to

the Committee on Finance of the Senate and the Committee onWays andMeans of

the House of Representatives. The first report shall include—

(1) a statement identifying the institution or institutions selected as the

Center;

(2) the reasons for selecting the institution or institutions as the Center; and

(3) the plan of such institution or institutions for operating the Center.

Each subsequent report shall include informationwith respect to the operations of

the Center, the collaboration of the Center with, and dissemination of information

to, Government policymakers and the business community with respect to the study

of Western Hemispheric trade by the Center, and the plan and efforts of the Center

to continue operations after grants under this section have expired.

SUBTITLE B–TAX PROVISIONS

SEC. 221. PAYMENTOF EXCISE TAXES COLLECTEDONRUMTOPUERTORICOAND

THE UNITED STATES VIRGIN ISLANDS.
[Adds section 7652(e) of the Internal Revenue Code of 1954 [26 U.S.C. 7652]

(relating to excise taxes on shipments of rum to the United States), applicable to

articles imported into the United States after June 30, 1983:

[“(e) SHIPMENTS OF RUM TO THE UNITED STATES.—

[“(1) EXCISE TAXESONRUMCOVERED INTOTREASURIESOFPUERTORICOAND

VIRGIN ISLANDS.–All taxes collected under section 5001(a)(1) on rum imported

into the United States (less the estimated amount necessary for payment of

refunds and drawbacks) shall be covered into the treasuries of Puerto Rico and

the Virgin Islands.

[“(2) SECRETARY PRESCRIBES FORMULA.–The Secretary shall, from time to

time, prescribe by regulation a formula for the division of such tax collections

between Puerto Rico and the Virgin Islands and the timing and methods for

transferring such tax collections.

[“(3) RUM DEFINED.–For purposes of this subsection, the term ‘rum’ means
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any article classified under subheading 2208.40.00 of the Harmonized Tariff

Schedule of the United States (19 U.S.C. 1202).

[“(4) COORDINATIONWITH SUBSECTIONS (a)AND (b).–Paragraph (1) shall not

apply with respect to any rum subject to tax under subsection (a) or (b).”.]

SEC. 222. TREATMENT OF CARIBBEAN CONVENTIONS, ETC.
[Adds section 274(h)(6) of the Internal Revenue Code of 1954 [26 U.S.C. 274]

(relating to attendance at conventions in certain Caribbean countries), applicable to

conventions, seminars, or other meetings beginning after June 30, 1983:

[“(6) TREATMENT OF CONVENTIONS IN CERTAIN CARIBBEAN COUNTRIES.–

[“(A) IN GENERAL.–For purposes of this subsection, the term ‘North

American area’ includes, with respect to any convention, seminar, or

similar meeting, any beneficiary country if (as of the time such meeting

begins)—

[“(i) there is in effect a bilateral or multilateral agreement described

in subparagraph (C) between such country and the United States

providing for the exchange of information between the United States

and such country, and

[“(ii) there is not in effect a finding by the Secretary that the tax

laws of such country discriminate against conventions held in the

United States.

[“(B) BENEFICIARY COUNTRY.–For purposes of this paragraph, the term

‘beneficiary country’' has the meaning given to such term by section

212(a)(1)(A) of the Caribbean Basin Economic RecoveryAct; except that

such term shall include Bermuda.

[“(C) Authority to conclude exchange of information agreements.—

[“(i) IN GENERAL.–The Secretary is authorized to negotiate and

conclude an agreement for the exchange of information with any

beneficiary country. Except as provided in clause (ii), an exchange of

information agreement shall provide for the exchange of such

information (not limited to information concerning nationals or

residents of the United States or the beneficiary country) as may be

necessary or appropriate to carry out and enforce the tax laws of the

United States and the beneficiary country (whether criminal or civil

proceedings), including information which may otherwise be subject

to nondisclosure provisions of the local law of the beneficiary country

such as provisions respecting bank secrecy and bearer shares. The

exchange of information agreement shall be terminable by either

country on reasonable notice and shall provide that information

received by either country will be disclosed only to persons or

authorities (including courts and administrative bodies) involved in

the administration or oversight of, or in the determination of appeals

in respect of, taxes of the United States or the beneficiary country and

will be used by such persons or authorities only for such purposes.
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[“(ii) NONDISCLOSURE OF QUALIFIED CONFIDENTIAL INFORMATION

SOUGHT FOR CIVIL TAX PURPOSES.–An exchange of information

agreement need not provide for the exchange of qualified confidential

information which is sought only for civil tax purposes if—

[“(I) the Secretary of the Treasury, after making all reasonable

efforts to negotiate an agreement which includes the exchange of

such information, determines that such an agreement cannot be

negotiated but that the agreement which was negotiated will

significantly assist in the administration and enforcement of the

tax laws of the United States, and

[“(II) the President determines that the agreement as negotiated

is in the national security interest of the United States.

[“(iii) QUALIFIED CONFIDENTIAL INFORMATION DEFINED.–For

purposes of this subparagraph, the term ‘qualified confidential

information’ means information which is subject to the nondisclosure

provisions of any local law of the beneficiary country regarding bank

secrecy or ownership of bearer shares.

[“(iv) CIVILTAX PURPOSES.–For purposes of this subparagraph, the

determination of whether information is sought only for civil purposes

shall be made by the requesting party.

[“(D) COORDINATION WITH OTHER PROVISIONS. Any exchange of

information agreement negotiated under subparagraph (C) shall be

treated as an income tax convention for purposes of section 6103(k)(4).

The Secretarymay exercise his authority under subchapter A of chapter

78 to carry out any obligation of the United States under an agreement

referred to in subparagraph (C).

[“(E) DETERMINATIONS PUBLISHED IN THE FEDERAL REGISTER. The

following shall be published in the Federal Register—

[(i) any determination by the President under subparagraph

(C)(ii) (including the reasons for such determination),

[(ii) any determination by the Secretary under subparagraph

(C)(ii) (including the reasons for such determination), and

[(iii) any finding by the Secretary under subparagraph (A)(ii)

(and any termination thereof).]

SEC. 223. REPORT WITH RESPECT TO USE OF CARIBBEAN BASIN TAX HAVENS.
[Omitted]

Caribbean Basin Economic Recovery Expansion Act of 1990 (CBI II)

[20 U.S.C. 226; Public Law 101-382; title II]

SUBTITLE C–SCHOLARSHIP ASSISTANCE AND TOURISM PROMOTION
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SEC. 231. COOPERATIVE PUBLICANDPRIVATESECTORPROGRAMFORPROVIDING

SCHOLARSHIPS TO STUDENTSFROMTHECARIBBEANANDCENTRALAMERICA. [20
U.S.C. 226]

(a) STATEMENT OF PURPOSE.–It is the purpose of this section to encourage the

establishment of partnerships between State governments, universities, community

colleges, and businesses to support scholarships for talented socially and

economically disadvantaged students from eligible countries in the Caribbean and

Central America to study in the United States in order to—

(1) improve the diversity and quality of educational opportunities for such

students;

(2) assist the development efforts of eligible countries by providing training

and educational assistance to persons who can help address the social and

economic needs of these countries;

(3) expand opportunities for cross-cultural studies and exchanges and

improve the exchange of understanding and principles of democracy;

(4) promote positive and productive relationships between the United States

and its neighbor countries in the Caribbean and Central American regions;

(5) give added visibility and focus to the “scholarship diplomacy” efforts of

the United States Government by leveraging the monies available for this

purpose through the development of partnerships among Federal, State, and

local governments and the business and academic communities; and

(6) promote community involvement with the scholarship program as a tool

for broadening and strengthening the “American experience” for foreign

students.

(b) ESTABLISHMENT OF SCHOLARSHIP PROGRAM.–The Administrator of the

Agency for International Development shall establish and administer a program of

scholarship assistance, in cooperation with State governments, universities,

community colleges, and businesses, to provide scholarships to enable socially and

economically disadvantaged students from eligible countries in the Caribbean and

Central America to study in the United States.

(c) GRANTS TOSTATES.–In carrying out this section, the Administrator maymake

grants to States to provide scholarship assistance for undergraduate degree

programs and for training programs of one year or longer in study areas related to

the critical development needs of the students' respective countries.

(d) AGREEMENTWITH STATES.–The Administrator and each participating State

shall agree on a program regarding the educational opportunities available within

the State, the selection and assignment of scholarship recipients, and related issues.

To the maximum extent practicable, each State shall be given flexibility in

designing its program.

(e) FEDERAL SHARE.–The Federal share for each year for which a State receives

payments under this section shall be not less than 50 percent.

(f) NON-FEDERALSHARE.–The non-Federal share of payments under this section

may be in cash, including the waiver of tuition or the offering of in-State tuition or
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housing waivers or subsidies, or in-kind fairly evaluated, including the provision of

books or supplies.

(g) FORGIVENESS OFSCHOLARSHIPASSISTANCE.–The obligation of any recipient

to reimburse any entity for any or all scholarship assistance provided under this

section shall be forgiven upon the recipient's prompt return to his or her country of

domicile for a period which is at least one year longer than the period spent

studying in the United States with scholarship assistance.

(h) PRIVATE SECTOR PARTICIPATION.–To the maximum extent practicable, each

participating State shall enlist the assistance of the private sector to enable the State

to meet the non-Federal share of payments under this section. Wherever

appropriate, each participating State shall encourage the private sector to offer

internships or other opportunities consistent with the purposes of this section to

students receiving scholarships under this section.

(i) FUNDING.–Any funds used in carrying out this section shall be derived from

funds allocated for Latin American and Caribbean regional programs under chapter

4 of part II of the Foreign Assistance Act of 1961 [22 U.S.C. 2346 and following;

relating to the economic support fund].

(j) DEFINITIONS.–As used in this section—

(1) The term “eligible country” means any country—

(A) which is receiving assistance under chapter 1 of part I of the Foreign

Assistance Act of 1961 [22 U.S.C. 2151 and following; relating to

development assistance] or chapter 4 of part II of that Act; and

(B) which is designated by the President as a beneficiary country

pursuant to the Caribbean Basin Economic Recovery Act.

(2) The term “State” means each of the several States, the District of

Columbia, the Commonwealth of Puerto Rico, Guam, American Samoa, the

Virgin Islands, the Trust Territory of the Pacific Islands, and the

Commonwealth of the Northern Mariana Islands.

SEC. 233. PILOT PRECLEARANCE PROGRAM. [Omitted; program expired in 1994]

Section 423 of the Tax Reform Act of 1986, as amended
(Treatment of Imports of Ethyl Alcohol)

[19 U.S.C. 2703 note; Public Law 99-514, as amended by Public Law 100-418 , Public Law 101-221,

Public Law 101-382, Public Law 101-508, and Public Law 105-178]

SEC. 423. ETHYL ALCOHOL AND MIXTURES THEREOF FOR FUEL USE.
(a) IN GENERAL.–Except as provided in subsection (b), no ethyl alcohol or a

mixture thereof may be considered—

(1) for purposes of general headnote 3(a) of the Tariff Schedules of the

United States [currently General Note 3(a)(iv) of the Harmonized Tariff

Schedule of the United States], to be—

(A) the growth or product of an insular possession of the United States,

(B) manufactured or produced in an insular possession from materials
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which are the growth, product, or manufacture of any such possession, or

(C) otherwise eligible for exemption from duty under such headnote as

the growth or product of an insular possession; or

(2) for purposes of section 213 of the Caribbean Basin Economic Recovery

Act, to be—

(A) an article that is wholly the growth, product, or manufacture of a

beneficiary country,

(B) a new or different article of commerce which has been grown,

produced, or manufactured in a beneficiary country,

(C) a material produced in a beneficiary country, or

(D) otherwise eligible for duty-free treatment under such Act as the

growth, product, or manufacture of a beneficiary country; unless the ethyl

alcohol or mixture thereof is an indigenous product of that insular

possession or beneficiary country.

(b) EXCEPTION.—

(1) Subject to the limitation in paragraph (2), subsection (a) shall not apply

to ethyl alcohol that is imported into the United States during calendar years

1987, 1988, and 1989 and produced in—

(A) an azeotropic distillation facility located in a beneficiary country, if

that facility was established before, and in operation on, July 1, 1987,

(B) an azeotropic distillation facility—

(i) at least 50 percent of the total value of the equipment and

components of which were—

(I) produced in the United States, and

(II) owned by a corporation at least 50 percent of the total

value of the outstanding shares of stock of which were owned by

a United States person (or persons) on or before January 1, 1986,

and

(ii) substantially all of the equipment and components of which

were, on or before January 1, 1986—

(I) located in the United States under the possession or control

of such corporation,

(II) ready for shipment to, and installation in, a beneficiary

country or an insular possession of the United States, and

(iii) which—

(I) has on the date of enactment of this Act, or

(II) will have at the time such facility is placed in service

(based on estimates made before the date of enactment of this

Act), a stated capacity to produce not more than 42,000,000

gallons of such product per year, or

(C) a distillation facility operated by a corporation which, before the

date of enactment of the Omnibus Trade Act of 1987—

(i) has completed engineering and design of a full-scale
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fermentation facility in the United States Virgin Islands, and

(ii) has obtained authorization from authorities of the United States

Virgin Islands to operate a full-scale fermentation facility.

(2) The exception provided under paragraph (1) shall cease to apply during

each of calendar years 1987, 1988, and 1989 to ethyl alcohol produced in a

facility described in subparagraph (A), (B), or (C) of paragraph (1) after

20,000,000 gallons of ethyl alcohol produced in that facility are entered into

the United States during that year.

(c) DEFINITIONS.–For purposes of this section—

(1) The term “ethyl alcohol or a mixture thereof” means (except for purposes

of subsection (e)) ethyl alcohol or anymixture thereof described in item901.50

of the Appendix to the Tariff Schedules of the United States [currently heading

9901.00.50 of the HTS].

(2) Ethyl alcohol or a mixture thereof that is produced by a process of full

fermentation in an insular possession or beneficiary country shall be treated as

being an indigenous product of that possession or country.

(3)(A) Ethyl alcohol and mixtures thereof that are only dehydrated within an

insular possession or beneficiary country (hereinafter in this paragraph referred

to as “dehydrated alcohol and mixtures”) shall be treated as being indigenous

products of that possession or country only if the alcohol or mixture, when

entered, meets the applicable local feedstock requirement.

(B) The local feedstock requirement with respect to any calendar year

is—

(i) 0 percent with respect to the base quantity of dehydrated alcohol

and mixtures that is entered;

(ii) 30 percent with respect to the 35,000,000 gallons of dehydrated

alcohol and mixtures next entered after the base quantity; and

(iii) 50 percent with respect to all dehydrated alcohol and mixtures

entered after the amount specified in clause (ii) is entered.

(C) For purposes of this paragraph:

(i) The term “base quantity” means, with respect to dehydrated

alcohol and mixtures entered during any calendar year, the greater

of—

(I) 60,000,000 gallons; or

(II) an amount (expressed in gallons) equal to 7 percent of the

United States domestic market for ethyl alcohol, as determined

by the United States International Trade Commission, during the

12-month period ending on the preceding September 30; that is

first entered during that calendar year.

(ii) The term “local feedstock” means hydrous ethyl alcohol which

is wholly produced or manufactured in any insular possession or

beneficiary country.

(iii) The term “local feedstock requirement” means the minimum
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percent, by volume, of local feedstock that must be included in

dehydrated alcohol and mixtures.

(4) The term “beneficiary country” has the meaning given to such termunder

section 212 of the Caribbean Basin Economic RecoveryAct [19 U.S.C. 2702].

(5) The term “United States person” has the meaning given to such term by

section 7701(a)(3) of the Internal Revenue Code of 1986.

(6) The term “entered” means entered, or withdrawn from warehouse, for

consumption in the customs territory of the United States.

(d) AMENDMENT TO APPENDIX TO SCHEDULES.–[Former item 901.50 of the

Appendix to the Tariff Schedules of the United States is currently heading

9901.00.50 of the HTS, which reads as follows: “Ethyl alcohol (provided for in

subheadings 2207.10.60 and 2207.20) or anymixture containing such ethyl alcohol

(provided for in heading 2710 or 3824) if such ethyl alcohol ormixture is to be used

as a fuel or in producing a mixture of gasoline and alcohol, a mixture of a special

fuel and alcohol, or any other mixture to be used as fuel (including motor fuel

provided for in subheading 2710.11.15, 2710.19.15 or 2710.19.21), or is suitable

for any such uses.]

(e) DRAWBACKS.–

(1) For purposes of subsections (b) and (j)(2) of section 313 of the Tariff Act

of 1930 [19 U.S.C. 1313], as amended by section 1888(2) of this Act, any ethyl

alcohol [currently provided for in subheadings 2207.10.60 and 2207.20 of the

HTS] or mixture containing such ethyl alcohol [currently provided for in

heading 2710 or 3824 of the HTS] which is subject to the additional duty

imposed by [heading 9901.00.50 of the HTS] may be treated as being fungible

with, or of being of the same kind and quality as, any other imported ethyl

alcohol [currently provided for in subheadings 2207.10.60 and 2207.20 of the

HTS] or mixture containing such ethyl alcohol [heading 2710 or 3824 of the

HTS] only if such other imported ethyl alcohol or mixture thereof is also

subject to such additional duty.

(2) Paragraph (1) shall not apply with respect to ethyl alcohol [currently

provided for in subheadings 2207.10.60 and 2207.20 of the HTS] or mixture

containing such ethyl alcohol [currently provided for in heading 2710 or 3824

of the HTS] that is exempt from the additional duty imposed by [heading

9901.00.50 of the HTS] by reason of—

(A) subsection (b), or

(B) any agreement entered into under section 102(b) of the TradeAct of

1974.

(f) CONFORMING AMENDMENTS. [Omitted]

(g) EFFECTIVE PERIOD.—

(1) The provisions of, and the amendments made by, this section (other than

subsection (e)) shall apply to articles entered—

(A) after December 31, 1986, and

(B) before the expiration of the effective period of [heading 9901.00.50
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of the HTS; currently 10/01/2007].

(2) The provisions of subsection (e) shall take effect on the date of the

enactment of this Act.

General Note 7(a) of the Harmonized Tariff Schedule

Products of Countries Designated as Beneficiary Countries for Purposes of the
Caribbean Basin Economic Recovery Act (CBERA).
(a) The following countries and territories or successor political entities are

designated beneficiary countries for the purposes of the CBERA, pursuant to

section 212 of that Act (19 U.S.C. 2702):

Antigua and Barbuda

Aruba

Bahamas, The

Barbados

Belize

Costa Rica

Dominica

Dominican Republic

El Salvador

Grenada

Guatemala

Guyana

Haiti

Honduras

Jamaica

Montserrat

Netherlands Antilles

Nicaragua

Panama

Saint Kitts and Nevis

Saint Lucia

Saint Vincent and the Grenadines

Trinidad and Tobago

Virgin Islands, British

General note 17(a) of the Harmonized Tariff Schedule

Products of Countries Designated as Beneficiary Countries under the United
States-Caribbean Basin Trade Partnership Act (CBTPA).
(a) The Caribbean Basin countries that will be enumerated in this note in a
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Federal Register notice by the United States Trade Representative, having

previously been designated by the President pursuant to section 211 of the CBTPA,

shall be treated as beneficiary countries for purposes of this note on and after the

effective date announced in such notice. The following countries have been

determined by the USTR to have satisfied the customs requirements of the CBTPA

and, therefore, to be afforded the tariff treatment provided for in this note:

Barbados

Belize

Costa Rica

Dominican Republic

El Salvador

Guatemala

Guyana

Haiti

Honduras

Jamaica

Nicaragua

Panama

Saint Lucia

Trinidad and Tobago

HAITI INITIATIVES
The Haitian Hemispheric Opportunity through Partnership

Encouragement Act of 2006, as amended by the Haitian Hemispheric
Opportunity through Partnership Encouragement Act of 2008 and the

Haiti Economic Lift Program Act of 2010

[Public Law 109-432 as amended by Public Law 110-234, and Public Law 111-171]

SEC. 213A. SPECIAL RULES FOR HAITI.
(a) DEFINITIONS- In this section:

(1) INITIAL APPLICABLE 1-YEAR PERIOD. – The term ‘initial

applicable 1-year period’ means the 1-year period beginning on December

20, 2006.

(2) APPROPRIATE CONGRESSIONAL COMMITTEES- The term

‘appropriate congressional committees’ means the Committee on Finance of

the Senate and the Committee on Ways and Means of the House of

Representatives.

(3) CORE LABOR STANDARDS- The term ‘core labor standards’ means –

(A) freedom of association;

(B) the effective recognition of the right to bargain collectively;

(C) the elimination of all forms of compulsory or forced labor;

(D) the effective abolition of child labor and a prohibition on the worst
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forms of child labor; and

(E) the elimination of discrimination in respect of employment and

occupation; and

(4) ENTER; ENTRY- The terms `enter' and `entry' refer to the entry, or

withdrawal from warehouse for consumption, in the customs territory of the

United States.

(5) IMPORTED DIRECTLY FROM HAITI OR THE DOMINICAN

REPUBLIC- Articles are `imported directly from Haiti or the Dominican

Republic' if--

(A) the articles are shipped directly from Haiti or the Dominican

Republic into the United States without passing through the territory of

any intermediate country; or

(B) the articles are shipped from Haiti or the Dominican Republic into

the United States through the territory of an intermediate country, and--

(i) the articles in the shipment do not enter into the commerce of any

intermediate country, and the invoices, bills of lading, and other

shipping documents specify the United States as the final

destination; or

(ii) the invoices and other documents do not specify the United

States as the final destination, but the articles in the shipment--

(I) remain under the control of the customs authority in the

intermediate country;

(II) do not enter into the commerce of the intermediate country

except for the purpose of a sale other than at retail; and

(III) have not been subjected to operations in the intermediate

country other than loading, unloading, or other activities

necessary to preserve the articles in good condition.

(6) KNIT-TO-SHAPE- A good is `knit-to-shape' if 50 percent or more of the

exterior surface area of the good is formed by major parts that have been

knitted or crocheted directly to the shape used in the good, with no

consideration being given to patch pockets, appliques, or the like. Minor

cutting, trimming, or sewing of those major parts shall not affect the

determination of whether a good is `knit-to-shape.

(7) TAICNAR PROGRAM- The term ‘TAICNAR Program’ means the

Technical Assistance Improvement and Compliance Needs Assessment and

Remediation Program established pursuant to subsection (e).

(8) WHOLLY ASSEMBLED- A good is `wholly assembled' in Haiti if all

components, of which there must be at least two, pre-existed in essentially the

same condition as found in the finished good and were combined to form the

finished good in Haiti. Minor attachments and minor embellishments (for

example, appliques, beads, spangles, embroidery, and buttons) not

appreciably affecting the identity of the good, and minor subassemblies (for

example, collars, cuffs, plackets, and pockets), shall not affect the
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determination of whether a good is `wholly assembled' in Haiti.'.

(b) Apparel and Other Textile Articles-

(1) VALUE-ADDED RULE FOR APPAREL ARTICLES-

(A) IN GENERAL- Apparel articles described in subparagraph (B) of a

producer or entity controlling production that are imported directly

from Haiti or the Dominican Republic shall enter the United States

free of duty during the initial applicable 1-year period and any 1-year

period thereafter, subject to the limitations set forth in subparagraphs

(B) and (C), and subject to subparagraph (D).

(B) APPAREL ARTICLES DESCRIBED-

(i) IN GENERAL- In the initial applicable 1-year period and any 1-

year period thereafter, apparel articles described in this paragraph are

apparel articles that are wholly assembled, or are knit-to-shape, in

Haiti from any combination of fabrics, fabric components,

components knit-to-shape, and yarns, only if, for each entry in that 1-

year period, the sum of--

(I) the cost or value of the materials produced in Haiti or one or

more countries described in clause (iii), or any combination

thereof, plus

(II) the direct costs of processing operations (as defined in

section 213(a)(3)) performed in Haiti or one or more countries

described in clause (iii), or any combination thereof, is not less

than the applicable percentage (as defined in clause(v)(I)) of the

declared customs value of such apparel articles.

(ii) DEDUCTIONS- In calculating cost or value under clause (i)(I),

there shall be deducted the cost or value of--

(I) any foreign materials that are used in the production of the

apparel articles in Haiti; and

(II) any foreign materials that are used in the production of the

materials described in subparagraph (A)(i).

(iii) COUNTRIES DESCRIBED- The countries referred to in clause

(i)(I) are the following:

(I) The United States.

(II) Any country that is a party to a free trade agreement with

the United States that is in effect on the date of the enactment

of the Haitian Hemispheric Opportunity through Partnership

Encouragement Act of 2006, or that enters into force

thereafter.

(III) Any country designated as a beneficiary country under

section 213(b)(5)(B) of this Act.

(IV) Any country designated as a beneficiary country under

section 506A(a)(1) of the Trade Act of 1974 (19 U.S.C.

2466a(a)(1)), if a finding has been made by the President or
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the President's designee, and published in the Federal Register,

that the country has satisfied the requirements of section 113

of the African Growth and Opportunity Act (19 U.S.C. 3722).

(V) Any country designated as a beneficiary country under

section 204(b)(6)(B) of the Andean Trade Preference Act (19

U.S.C. 3203(b)(6)(B)).

(iv) ANNUAL AGGREGATION-

(I) INITIAL APPLICABLE 1-YEAR PERIOD- In the initial

applicable 1-year period, the requirements under clause (i)

relating to applicable percentage may also be met for articles

of a producer or an entity controlling production that enter

during the initial applicable 1-year period by aggregating--

(aa) the cost or value of materials undersubclause (I) of

clause (i), and

(bb) the direct costs of processing operations under clause

(ii) of subclause (II) of clause (i), of all apparel articles of

that producer or entity controlling production that are

wholly assembled, or are knit-to-shape, in Haiti and are

entered during the initial applicable 1-year period.

(II) OTHER 1-YEAR PERIODS-In any 1-year period after the

initial applicable 1-year period, the requirements under

subparagraph (A) relating to applicable percentage may also

be met for articles of a producer or an entity controlling

production that enter during the 1-year period by aggregating--

(aa) the cost or value of materials under subclause (I) of

clause (i), and

(bb) the direct costs of processing operations under

sublcause (II) of clause (i), of all apparel articles of that

producer or entity controlling production that are wholly

assembled, or are knit-to-shape, in Haiti and are entered

during the preceding applicable 1-year period.

(III) DEDUCTIONS- In calculating cost or value under

sublcause (I)(aa) or (II)(aa), there shall be deducted the cost or

value of--

(aa) any foreign materials that are used in the production

of the apparel articles in Haiti; and

(bb) any foreign materials that are used in the production

of the materials described in sublcause (I)(aa) or (II)(aa)

(as the case may be).

(IV) INCLUSION IN CALCULATION OF OTHER

ARTICLES RECEIVING PREFERENTIAL TREATMENT-

Entries of apparel articles that receive preferential treatment

under any provision of law other than this subparagraph or are
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subject to the ‘General’ column 1 rate of duty under the HTS

are not included in the annual aggregation under subclause (I)

or (II) unless the producer or entity controlling production

elects, at the time the annual aggregation calculation is made,

to include such entries in such aggregation.

(v) DEFINITIONS- In this paragraph:

(I) APPLICABLE PERCENTAGE- The term `applicable

percentage' means—

(aa) 50 percent or more during the initial applicable 1-

year period, and the succeeding 8 1-year periods;

(bb) 55 percent or more during the 1-year period

beginning on December 20, 2015, and the 1-year period

beginning on December 20, 2016; and

(cc) 60 percent or more during the 1-year period

beginning on December 20, 2017

(II) FOREIGN MATERIAL- The term `foreign material'

means a material produced in a country other than Haiti or any

country described in clause (iii).

(vi) DEVELOPMENT OF PROCEDURE TO ENSURE

COMPLIANCE-

(I) IN GENERAL- U.S. Customs and Border Protection shall

develop and implement methods and procedures to ensure

ongoing compliance with the requirements set forth in clauses

(i) and (iv).

(II) NONCOMPLIANCE- If U.S. Customs and Border

Protection finds that a producer or an entity controlling

production has not satisfied such requirements in the initial

applicable 1-year period and any 1-year period thereafter,

either for individual entries entered pursuant to clause (i) or

for entries entered in aggregate pursuant to clause (iv), then

apparel articles described in clause (i) of that producer or

entity shall be ineligible for preferential treatment under

paragraph (1) during any succeeding 1-year periodperiod until-

(aa) the cost or value of materials under subclause (I) of

clause (i), plus

(bb) the direct costs of processing operations sublclause of

clause (i), of that producer or entity controlling

production, is not less than the applicable percentage

under clause(v)(I), plus 10 percent, of the aggregate

declared customs value of all apparel articles of that

producer or entity controlling production that are wholly

assembled, or are knit-to-shape, in Haiti and are entered

during the preceding 1-year period.
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(III) RETROACTIVE APPLICATION OF DUTY-FREE

TREATMENT- If--

(aa) a producer or an entity controlling production is

ineligible for preferential treatment under subparagraph

(A) in an 1-year period because that producer or entity

controlling production did not satisfy the requirements of

clause (i) or (iv), and

(bb) that producer or entity controlling production

satisfies the requirements of subclause (II) of this clause in

that1-year periods, then, notwithstanding section 514 of

the Tariff Act of 1930 (19 U.S.C. 1514) or any other

provision of law, upon proper request filed with U.S.

Customs and Border Protection before the 90th day after

U.S. Customs and Border Protection determines that item

(bb) applies, the entry of any articles--

(AA) that was made during that applicable 1-year

period, and

(BB) with respect to which there would have been

preferential treatment under subparagraph (A) if the

producer or entity controlling production had

satisfied the requirements in clause (i) or (iv) (as the

case may be), shall be liquidated or reliquidated as

though such preferential treatment under paragraph

(1) applied to such entry.

(vii) FABRICS NOT AVAILABLE IN COMMERCIAL

QUANTITIES-

(I) IN GENERAL- For purposes of determining the applicable

percentage under clause (i) or (iv), there may be included in

that percentage--

(aa) the cost of fabrics or yarns to the extent that apparel

articles of such fabrics or yarns would be eligible for

preferential treatment, without regard to the source of the

fabrics or yarns, under Annex 401 of the NAFTA; and

(bb) the cost of fabrics or yarns that are designated as not

being available in commercial quantities for purposes of--

(AA) section 213(b)(2)(A)(v) of this Act,

(BB) section 112(b)(5) of the African Growth and

Opportunity Act,

(CC) section 204(b)(3)(B)(i)(III) or (ii) of the Andean

Trade Preference Act, or

(DD) any other provision, relating to determining

whether a textile or apparel article is an originating

good eligible for preferential treatment, of a law that
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implements a free trade agreement that enters into

force with respect to the United States, without regard

to the source of the fabrics or yarns.

(II) REMOVAL OF DESIGNATION OF FABRICS OR

YARNS NOT AVAILABLE IN COMMERCIAL

QUANTITIES- If the President determines that--

(aa) any fabric or yarn described in subclause (I)(aa) was

determined to be eligible for preferential treatment, or

(bb) any fabric or yarn described in subclause (I)(bb) was

designated as not being available in commercial

quantities, on the basis of fraud, the President is

authorized to remove the eligibility or designation (as the

case may be) of that fabric or yarn with respect to articles

entered after such removal.

(C) Quantitative limitations- The preferential treatment described in

subparagraph (A) shall be extended, during each of the 1-year periods

set forth in the following table, to not more than the corresponding

percentage of the aggregate square meter equivalents of all apparel

articles imported into the United States in the most recent 12-month

period for which data are available:

During: the corresponding
percentage is:

initial applicable 1-year period…….. 1 percent.

each of the succeeding 11 1-year periods….. 1.25 percent.;

No preferential treatment shall be provided under paragraph (1) after

December 19, 2018. .

(2) SPECIAL RULE FOR WOVEN APPAREL AND CERTAIN KNIT

ARTICLES-

(A) SPECIAL RULE FOR ARTICLES OF CHAPTER 62 OF

THE HTS-

(i) GENERAL RULE- Any apparel article classified under

chapter 62 of the HTS that is wholly assembled, or knit-

to-shape, in Haiti from any combination of fabrics, fabric

components, components knit-to-shape, or yarns and is

imported directly from Haiti or the Dominican Republic

shall enter the United States free of duty, subject to

clauses (ii) and (iii), without regard to the source of the

fabric, fabric components, components knit-to-shape, or

yarns from which the article is made.
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(ii)LIMITATION- Except as provided in paragraph (2A), the

preferential treatment described in clause (i) shall be

extended, in the 1-year period beginning October 1, 2008,

and in each of the 11 succeeding 1-year periods, to not

more than 70,000,000 square meter equivalents of apparel

articles described in such clause.

(iii) OTHER PREFERENTIAL TREATMENT NOT

AFFECTED BY QUANTITATIVE LIMITATION- Any

apparel article that qualifies for preferential treatment

under paragraph (1), (3), (4), or (5) or subparagraph (B)

of this paragraph or any provision of this title shall not be

subject to, or included in the calculation of, the

quantitative limitation under clause (ii).

(B) SPECIAL RULE FOR CERTAIN ARTICLES OF

CHAPTER 61 OF THE HTS –

(i) GENERAL RULE- Any article classified under chapter

61 of the HTS that is wholly assembled, or knit-to-shape,

in Haiti from any combination of fabric, fabric

components, components knit-to-shape, or yarns and is

imported directly from Haiti or the Dominican Republic

shall enter the United States free of duty, subject to

clauses (ii), (iii), and (iv), without regard to the source of

the fabric, fabric components, components knit-to-shape,

or yarns from which the article is made.

(ii) EXCLUSIONS – The preferential treatment described in

clause (i) shall not apply to the following:

(I) The following apparel articles of cotton, for men or

boys, that are classified under subheading 6109.10.00

of the HTS:

(aa) All white T-shirts, with short hemmed sleeves

and hemmed bottom, with crew or round neckline or

with V-neck and iwht a mitered seam at the center of

the V, and without pockets, trim, or embroidery.

(bb) All white singlets, without pockets, trim, or

embroidery.

(cc) Other T-shirts, but not including thermal

undershirts.

(dd) T-shirts for men or boys that are classified

under subheading 6109.90.10.

(ee) The following apparel articles of cotton, for

men or for boys, that are classified under subheading

6110.20.20 of the HTS:

(ff) Sweatshirts.
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(gg) Pullovers, other than sweaters, vests, or

garments imported of playsuits.

(hh) Sweatshirts for men or boys, of man-made

fibers and containing less than 65 percent by weight

of man-made fibers, that are classified under

subheading 6110.30.30 of the HTS.

(iii) LIMITATION- Except as provided in paragraph(2A)

described in clause (i) shall be extended, in the 1-year period

beginning October 1, 2008, and in each of the 11 succeeding

1-year periods, to not more than 70,000,000 square meter

equivalents of apparel articles described in such clause.

(iv) OTHER PREFERENTIAL TREATMENT NOT

AFFECTED BY QUANTITATIVE LIMITATIONS- Any

apparel article that qualifies for preferential treatment under

paragraph (2), (3), (4), or (5) or any other provision of this title

shall not be subject to, or included in the calculation of, the

quantitative limitations under subparagraph (C)

(2A) SPECIAL RULE FOR CERTAIN WOVEN ARTICLES AND

CERTAIN KNIT ARTICLES ENTERED DURING FISCAL YEAR

2010 AND SUCCEEDING 1-YEAR PERIODS.—

(A) IN GENERAL.—Except as provided in subparagraphs (B) and

(C) and subject to subparagraph (D), if 52,000,000 square meter

equivalents of apparel articles described in paragraph (2)(A)(i) or

(2)(B)(i) enter the United States during the 1-year period beginning

October 1, 2009, or any of the succeeding 1-year periods, the

President shall extend the preferential treatment described in

paragraph (2)(A)(i) or (2)(B)(i) (as the case may be) to not more

than 200,000,000 square meter equivalents of apparel articles

described in paragraph (2)(A)(i) or (2)(B)(i) (as the case may be)

during that 1-year period, and shall publish notice of the extension

in the Federal Register.

(B) EXCEPTION FOR CERTAIN WOVEN ARTICLES.—

(i) IN GENERAL.—In the case of apparel articles

described in clause (ii), subparagraph (A) shall be

applied by substituting ‘70,000,000’ for ‘200,000,000’.

(ii) APPAREL ARTICLES DESCRIBED.—Apparel articles

described in this clause are apparel articles described in

paragraph (2)(A)(i) that are the following:

(I) CATEGORY 347.—Apparel articles in category 347

that fall within the following statistical reporting numbers

of the HTS (as in effect on the day before the date of the

enactment of this paragraph):
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6203.19.1020 .......... 6203.42.4011 ............ 6203.42.4061

6203.19.9020 .......... 6203.42.4016 ............ 6203.49.8020

6203.22.3020 .......... 6203.42.4026 ............ 6210.40.9033

6203.22.3030 .......... 6203.42.4036 ............ 6211.20.1520

6203.42.4003 .......... 6203.42.4046 ............ 6211.20.3810

6203.42.4006 .......... 6203.42.4051 ............ 6211.32.0040

(II) CATEGORY 348.—Apparel articles in category 348

that fall within the following statistical reporting numbers

of the HTS (as in effect on the day before the date of the

enactment of this paragraph):

6204.12.0030 .......... 6204.62.4011 ............ 6204.69.9010

6204.19.8030 .......... 6204.62.4021 ............ 6210.50.9060

6204.22.3040 .......... 6204.62.4031 ............ 6211.20.1550

6204.22.3050 .......... 6204.62.4041 ............ 6211.20.6810

6204.29.4034 ......... 6204.62.4051 ............ 6211.42.0030

6204.62.3000 ......... 6204.62.4056 ............ 6217.90.9050

6204.62.4003 ......... 6204.62.4066 ............

6204.62.4006 ......... 6204.69.6010 ............

(III) CATEGORY 647.—Apparel articles in category 647

that fall within the following statistical reporting numbers

of the HTS (as in effect on the day before the date of the

enactment of this paragraph):

6203.23.0060 .......... 6203.43.4020 ............ 6203.49.8030

6203.23.0070 ......... 6203.43.4030 ............ 6210.40.5031

6203.29.2030 ......... 6203.43.4040 ............ 6210.40.5039

6203.29.2035 ......... 6203.49.1500 ............ 6211.20.1525

6203.43.2500 .......... 6203.49.2015 ............ 6211.20.3820

6203.43.3510 ......... 6203.49.2030 ............ 6211.33.0030

6203.43.3590 ......... 6203.49.2045 ............

6203.43.4010 ..........6203.49.2060 ............

(IV) CATEGORY 648.—Apparel articles in category 648

that fall within the following statistical reporting numbers

of the HTS (as in effect on the day before the date of the

enactment of this paragraph):

6204.23.0040 .......... 6204.63.3510 ............ 6204.69.6030

6204.23.0045 .......... 6204.63.3530 ............ 6204.69.9030

6204.29.2020 ......... 6204.63.3532 ............ 6210.50.5031
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6204.29.2025 .......... 6204.63.3540 ............ 6210.50.5039

6204.29.4038 .......... 6204.69.2510 ............ 6211.20.1555

6204.63.2000 ......... 6204.69.2530 ............ 6211.20.6820

6204.63.3010 ......... 6204.69.2540 ............ 6211.43.0040

6204.63.3090 ......... 6204.69.2560 ............ 6217.90.9060

(C) EXCEPTION FOR CERTAIN KNIT ARTICLES.—

(i) IN GENERAL.—In the case of apparel articles described in

clause (ii), subparagraph (A) shall be applied by substituting

‘85,000,000’ for ‘200,000,000’.

(ii) APPAREL ARTICLES DESCRIBED.—Apparel articles

described in this clause are apparel articles described in

paragraph (2)(B)(i) that fall within the following statistical

reporting numbers of the HTS (as in effect on the day before

the date of the enactment of this paragraph), other than shirts

with plackets and pointed collars:

6105.10.0010 .......... 6109.10.0040 ............ 6110.30.3053

6109.10.0018 .......... 6109.10.0045 ............ 6110.30.3059

6109.10.0027 .......... 6110.20.2079 ............

(D) VERIFICATION WITH RESPECT TO TRANSSHIPMENT

FOR CERTAIN APPAREL ARTICLES.—

(i) IN GENERAL.—Not later than April 1, July 1,

October 1, and January 1 of each year, the Commissioner

responsible for United States Customs and Border Protection

shall verify that apparel articles imported into the United

States under this paragraph are not being unlawfully

transshipped (within the meaning of subsection (f)) into the

United States.

(ii) REPORT TO PRESIDENT.—If the Commissioner

determines pursuant to clause (i) that apparel articles imported

into the United States under this paragraph are being

unlawfully transshipped into the United States, the

Commissioner shall report that determination to the President.

(iii) AUTHORITY TO REDUCE QUANTITATIVE

LIMITATION.—

If, in any 1-year period with respect to which the President

extends preferential treatment as described in this paragraph,

the Commissioner reports to the President pursuant to clause

(ii) regarding unlawful transshipments, the President—

(I) may modify the quantitative limitation under this

paragraph as the President considers appropriate to



- 492 -

account for such transshipments; and

(II) if the President modifies the limitation under

subclause (I), shall publish notice of the modification in

the Federal Register.

(E) CATEGORY DEFINED.—In this paragraph, the term

‘category’ means the number assigned under the U.S. Textile

and Apparel Category System of the Office of Textiles and Apparel

of the Department of Commerce, as listed in the HTS under the

applicable heading or subheading (as in effect on the day before the

date of the enactment of this paragraph).

(3) APPAREL AND OTHER ARTICLES SUBJECT TO CERTAIN

ASSEMBLY RULES-

(A) BRASSERIES- Any apparel article classified under

subheading 6212.20 of the HTS that is wholly assembled, or knit-

to-shape, in Haiti from any combination of fabrics, fabric

components, components knit-to-shape, or yarns and is imported

directly from Haiti or Dominican Republic shall enter the United

States free of duty, without regard to the source of the fabric, fabric

components, components knit-to-shape, or yarns from which the

article is made.

(B) OTHER APPAREL ARTICLES- Any of the following apparel

articles that is wholly assembled, or knit-to-shape, in Haiti from

any combination of fabrics, fabric components, components knit-

to-shape, or yarns and is imported directly from Haiti or the

Dominican Republic shall enter the United States free of duty,

without regard to the source of the fabric, fabric components,

components knit-to-shape, or yarns from which the article is made:

(i) Any apparel article that is of a type listed in chapter rule

3,4, or 5 for chapter 61 of the HTS (as such chapter rules are

contained in section A of the Annex to Proclamation 8213 of

the President December 20, 2007) as being excluded from the

scope of such chapter rule, when such chapter rule is applied

to determine whether an apparel article is an originating good

for purposes of general note 29(n) to the HTS, except that, for

purposes of this clause, reference in such chapter rules to

‘6104.12.00’ shall be deemed to reference ‘6104.19.60’.

(ii)(I) Subject to subclause (II), any apparel article that is of a

type listed in chapter rule 3(a), 4(a), or 5(a) for chapter 62 of

the HTS, as such chapter rules are contained in paragraph 9 of

section A of the Annex to Proclamation 8213 of the President

of December 20, 2007.

(II) Subclause (I) shall not include any apparel article to

which subparagraph (A) of this paragraph applies.
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(C) LUGGAGE AND SIMILAR ITEMS- Any article classifiable

under subheading 4202.12, 4202.22, 4202.32 or 4202.92 of the

HTS that is wholly assembled in Haiti and is imported directly

from Haiti or the Dominican Republic shall enter the United States

free of duty, without regard to the source of the fabric, components,

or materials from which the article is made.

(D) HEADGEAR- Any article classifiable under heading 6501,

6502, or 6504 of the HTS, or under subheading 6505.90 of the

HTS, that is wholly assembled, knit-to-shape, or formed in Haiti

from any combination of fabric, fabric components, components

knit-to-shape, or yarns and is imported directly from Haiti or the

Dominican Republic shall enter the United States free of duty,

without regard to the source of the fabric, fabric components,

components knit-to-shape, or yarns from which the article is made.

(E) CERTAIN SLEEPWEAR- Any of the following articles that is

wholly assembled, or knit-to-shape, in Haiti from any combination

of fabrics, fabric components, components knit-to-shape, or yarns

and is imported directly from Haiti or the Dominican Republic

shall enter the United States free of duty, without regard to the

source of the fabric, fabric components, components knit-to-shape,

or yarns from which the article is made:

(i) Pajama bottoms and other sleepwear for women and

girls, of cotton, that are classifiable under subheading

6208.91.30 or of man-made fibers, that are classifiable

under subheading 6208.92.00.

(ii) Pajama bottoms and other sleepwear for girls, of

other textile materials, that are classifiable under

subheading 6208.99.20.

(F) CERTAIN OTHER APPAREL ARTICLES.-

(i) IN GENERAL.- Any of the apparel articles described

in clause (ii) that is wholly assembled, or knit-to-shape, in

Haiti from any combination of fabrics, fabric components,

components knit-to-shape, or yarns and is imported directly

from Haiti or the Dominican Republic shall enter the United

States free of duty, without regard to the source of the fabric,

fabric components, components knit-to-shape, or yarns from

which the article is made.

(ii) ARTICLES DESCRIBED.. – Apparel articles described in

this clause are apparel articles in this following category

numbers that fall within the following statistical reporting

numbers of the HTS (as in effect on the day before the date of

the enactment of this subparagraph):
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Category Number HTS Statistical Reporting Number

334 6101.90.9010

6112.11.0010

6103.22.0010

6113.00.9015

335 6104.22.0010

6104.29.2010

6112.11.0020

336 6104.49.9010

338 6103.22.0050

6105.90.8010

6112.11.0030

339 6104.22.0060

6104.29.2049

6106.90.2510

6106.90.3010

6110.20.1031

6110.20.1033

6112.11.0040

342 6104.22.0030

6104.29.2022

6104.52.0010

6104.52.0020

6104.59.8010

350 6107.91.0040

6107.91.0090

351 6107.21.0010

6107.21.0020

6107.91.0030

6108.31.0010

6108.31.0020

433 6103.23.0007

6103.29.0520

6103.31.0000

6103.33.1000

6103.39.8020

434 6101.30.1500

6101.90.0500

6101.90.9020

6103.23.0005

6103.29.0510

435 6102.30.1000

6102.90.9010
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6104.23.0010

6104.29.0510

6104.29.2012

6104.33.1000

6104.39.2020

438 6103.23.0025

6103.29.0550

6104.23.0020

6104.29.0560

6104.29.2051

6105.90.1000

6105.90.8020

6106.20.1020

6106.90.1010

6106.90.1020

6106.90.2520

6106.90.3020

6110.11.0070

6110.12.2070

6110.12.2080

6110.19.0070

6110.19.0080

6110.30.1550

6110.30.1560

633 6103.23.0037

6103.29.1015

6103.33.2000

6103.39.1000

6103.39.8030

634 6101.30.1000

6101.90.9030

6103.23.0036

6103.29.1010

6112.12.0010

6112.19.1010

6112.20.1010

6112.20.1030

635 6102.30.0500

6102.90.9015

6104.23.0026

6104.29.1010

6104.29.2014

6104.39.2030
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6112.12.0020

6112.19.1020

6112.20.1020

6112.20.1040

6113.00.9030

636 6104.49.9030

6104.44.2020

638 6103.23.0075

6103.29.1050

6105.90.8030

6110.30.1050

6110.30.2051

6110.30.2053

6112.12.0030

6112.19.1030

639 6104.23.0036

6104.29.1050

6104.29.2055

6106.90.2530

6106.90.3030

6110.30.1060

6110.30.2061

6110.30.2063

6112.12.0040

6112.19.1040

651 6107.22.0010

6107.22.0015

6107.22.0025

6107.99.1030

6108.32.0015

(iii) CATEGORY DEFINED.—In this subparagraph, the term

‘category’ has the meaning given that term in paragraph

(2A)(E) of this subsection.

(G) MADE-UP TEXTILE ARTICLES.-

(i) IN GENERAL.- Any of the made-up textile articles

described in clauses (ii) and (iii) that is wholly assembled, or

knit-to-shape, in Haiti from any combination of fabrics, fabric

components, components knit-to-shape, or yarns and is

imported directly from Haiti or the Dominican Republic shall

enter the United States free of duty, without regard to the

source of the fabric, fabric components, components knit-to-
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shape, or yarns from which the article is made.

(ii) ARTICLES DESCRIBED.- Made-up textile articles

described in this clause are articles in the following category

numbers that fall within the following statistical reporting

numbers of the HTS (as in effect on the day before the date of

the enactment of this subparagraph):

Category Number HTS Statistical Reporting

Number

363 6302.60.0020

6302.91.0015

6302.91.0035

6307.90.8940

369 6304.92.0000

6302.60.0010

6302.60.0030

6302.91.0005

6302.91.0050

6307.90.8910

6307.90.8945

5701.90.2020

5702.39.2010

5702.50.5600

5702.99.0500

5702.99.1500

5705.00.2020

5807.10.0510

5807.90.0510

6307.90.3010

6301.30.0010

6305.20.0000

6307.10.1020

6307.10.1090

6406.10.7700

9404.90.1000

9404.90.9505

6301.30.0020

6302.91.0045

465 5701.10.9000

5702.50.2000

5702.50.4000

5702.91.3000

5702.91.4000
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5703.10.2000

5703.10.8000

5704.10.0010

5705.00.2005

5705.00.2015

5702.31.1000

5702.31.2000

469 6304.19.3040

6304.91.0050

6304.99.1500

6304.99.6010

5601.29.0020

6302.39.0010

6406.10.9020

665 5701.90.1030

5701.90.2030

5702.32.1000

5702.32.2000

5702.42.2090

5702.50.5200

5702.92.1000

5702.92.9000

5703.20.1000

5703.30.2000

5703.30.8030

5703.30.8080

5704.10.0090

5705.00.2030

5703.20.2010

5703.20.2090

666 6304.11.2000

6304.91.0040

6304.93.0000

6304.99.6020

6301.40.0010

6301.40.0020

6301.90.0010

669 5601.10.2000

5601.22.0090

5807.10.0520

5807.90.0520

6307.90.3020

6305.32.0010
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6305.32.0020

6305.32.0050

6305.32.0060

6305.39.0000

6406.10.9040

6308.00.0020

899 6304.11.3000

6304.19.3060

6304.91.0070

6304.99.3500

6304.99.6040

5601.29.0090

6301.90.0030

6305.90.0000

6406.10.9060

900 5601.29.0010

5701.90.2010

6301.90.0020

(iii) OTHER ARTICLES DESCRIBED.—Made-up textile

articles described in this clause are articles that fall within

statistical reporting number 6406.10.9090 of the HTS (as in

effect on the day before the date of the enactment of this

subparagraph).

(iv) CATEGORY DEFINED. – In this subparagraph the term

‘category’ has the meaning given that term of the paragraph

(2A)(E) of this subsection.

(4) EARNED IMPORT ALLOWANCE RULE-

(A) IN GENERAL- Apparel articles wholly assembled, or knit-to-

shape, in Haiti from any combination of fabrics, fabric

components, components knit-to-shape, or yarns and imported

directly from Haiti or the Dominican Republic shall enter the

United States free of duty, without regard to the source of the

fabric, fabric components, components knit-to-shape, or yarns from

which the articles are made, if such apparel articles are

accompanied by an earned import allowance certificate that reflects

the amount of credits equal to the total square meter equivalents of

such apparel articles, in accordance with the program established

under subparagraph (B). For purposes of determining the quantity

of square meter equivalents under this subparagraph, the

conversion factors listed in `Correlation: U.S. Textile and Apparel

Industry Category System with the Harmonized Tariff Schedule of

the United States of America, 2008', or its successor publications,
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of the United States Department of Commerce, shall apply.

(B) EARNED IMPORT ALLOWANCE PROGRAM-

(i) ESTABLISHMENT- The Secretary of Commerce shall

establish a program to provide earned import allowance

certificates to any producer or entity controlling production for

purposes of subparagraph (A), based on the elements

described in clause (ii).

(ii) ELEMENTS- The elements referred to in clause (i) are the

following:

(I) One credit shall be issued to a producer or an entity

controlling production for every two square meter

equivalents of qualifying woven fabric or qualifying knit

fabric that the producer or entity controlling production

can demonstrate that it purchased for the manufacture in

Haiti of articles like or similar to any article eligible for

preferential treatment under subparagraph (A). The

Secretary of Commerce shall, if requested by a producer

or entity controlling production, create and maintain an

account for such producer or entity controlling

production, into which such credits shall be deposited.

(II) Such producer or entity controlling production may

redeem credits issued under subclause (I) for earned

import allowance certificates reflecting such number of

earned credits as the producer or entity may request and

has available.

(III) The Secretary of Commerce may require any textile

mill or other entity located in the United States that

exports to Haiti qualifying woven fabric or qualifying knit

fabric to submit, upon such export or upon request,

documentation, such as a Shipper's Export Declaration, to

the Secretary of Commerce—

(aa) verifying that the qualifying woven fabric or

qualifying knit fabric was exported to a producer in

Haiti or to an entity controlling production; and

(bb) identifying such producer or entity controlling

production, and the quantity and description of

qualifying woven fabric or qualifying knit fabric

exported to such producer or entity controlling

production.

(IV) The Secretary of Commerce may require that a

producer or entity controlling production submit

documentation to verify purchases of qualifying woven

fabric or qualifying knit fabric.
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(V) The Secretary of Commerce may make available to

each person or entity identified in documentation

submitted under subclause (III) or (IV) information

contained in such documentation that relates to the

purchase of qualifying woven fabric or qualifying knit

fabric involving such person or entity.

(VI) The program under this subparagraph shall be

established so as to allow, to the extent feasible, the

submission, storage, retrieval, and disclosure of

information in electronic format, including information

with respect to the earned import allowance certificates

required under subparagraph (A)(i).

(VII) The Secretary of Commerce may reconcile

discrepancies in information provided under subclause

(III) or (IV) and verify the accuracy of such information.

(VIII) The Secretary of Commerce shall establish

procedures to carry out the program under this

subparagraph and may establish additional requirements

to carry out this subparagraph. Such additional

requirements may include—

(aa) submissions by textile mills or other entities in

the United States documenting exports of yarns

wholly formed in the United States to countries

described in paragraph (1)(B)(iii) for the manufacture

of qualifying knit fabric; and

(bb) procedures imposed on producers or entities

controlling production to allow the Secretary of

Commerce to obtain and verify information relating

to the production of qualifying knit fabric.

(iii) QUALIFYING WOVEN FABRIC DEFINED- For

purposes of this subparagraph, the term `qualifying woven

fabric' means fabric wholly formed in the United States from

yarns wholly formed in the United States, except that--

(I) fabric otherwise eligible as qualifying woven fabric

shall not be ineligible as qualifying woven fabric because

the fabric contains nylon filament yarn to which section

213(b)(2)(A)(vii)(IV) applies;

(II) fabric that would otherwise be ineligible as qualifying

woven fabric because the fabric contains yarns not wholly

formed in the United States shall not be ineligible as

qualifying woven fabric if the total weight of all such

yarns is not more than 10 percent of the total weight of the

fabric; and
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(III) fabric otherwise eligible as qualifying woven fabric

shall not be ineligible as qualifying fabric because the

fabric contains yarns covered by clause (i) or (ii) of

paragraph (5)(A).

(iv) QUALIFYING KNIT FABRIC DEFINED- For purposes

of this subparagraph, the term `qualifying knit fabric' means

fabric or knit-to-shape components wholly formed or knit-to-

shape in any country or any combination of countries

described in paragraph (1)(B)(iii), from yarns wholly formed

in the United States, except that--

(I) fabric or knit-to-shape components otherwise eligible

as qualifying knit fabric shall not be ineligible as

qualifying knit fabric because the fabric or knit-to-shape

components contain nylon filament yarn to which section

213(b)(2)(A)(vii)(IV) applies;

(II) fabric or knit-to-shape components that would

otherwise be ineligible as qualifying knit fabric because

the fabric or knit-to-shape components contain yarns not

wholly formed in the United States shall not be ineligible

as qualifying knit fabric if the total weight of all such

yarns is not more than 10 percent of the total weight of the

fabric or knit-to-shape components; and

(III) fabric or knit-to-shape components otherwise eligible

as qualifying knit fabric shall not be ineligible as

qualifying knit fabric because the fabric or knit-to-shape

components contain yarns covered by clause (i) or (ii) of

paragraph (5)(A).

(C) REVIEW BY UNITED STATES GOVERNMENT

ACCOUNTABILITY OFFICE- The United States Government

Accountability Office shall review the program established under

subparagraph (B) annually for the purpose of evaluating the

effectiveness of, and making recommendations for improvements

in, the program.

(D) ENFORCEMENT PROVISIONS-

(i) FRAUDULENT CLAIMS OF PREFERENCE- Any person

who makes a false claim for preference under the program

established under subparagraph (B) shall be subject to any

applicable civil or criminal penalty that may be imposed under

the customs laws of the United States or under title 18, United

States Code.

(ii) PENALTIES FOR OTHER FRAUDULENT

INFORMATION- The Secretary of Commerce may establish

and impose penalties for the submission to the Secretary of
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Commerce of fraudulent information under the program

established under subparagraph (B), other than a claim

described in clause (i).'.

(5) SHORT SUPPLY PROVISION-

(A) IN GENERAL- Any apparel article that is wholly assembled,

or knit-to-shape, in Haiti from any combination of fabrics, fabric

components, components knit-to-shape, or yarns and is imported

directly from Haiti or the Dominican Republic shall enter the

United States free of duty, without regard to the source of the

fabrics, fabric components, components knit-to-shape, or yarns

from which the article is made, if the fabrics, fabric components,

components knit-to-shape, or yarns comprising the component that

determines the tariff classification of the article are of any of the

following:

(i) Fabrics or yarns, to the extent that apparel articles of such

fabrics or yarns would be eligible for preferential treatment,

without regard to the source of the fabrics or yarns, under

Annex 401 of the NAFTA.

(ii) Fabrics or yarns, to the extent that such fabrics or yarns are

designated as not being available in commercial quantities for

purposes of--

(I) section 213(b)(2)(A)(v) of this Act;

(II) section 112(b)(5) of the African Growth and

Opportunity Act;

(III) clause (i)(III) or (ii) of section 204(b)(3)(B) of the

Andean Trade Preference Act; or

(IV) any other provision, relating to determining whether

a textile or apparel article is an originating good eligible

for preferential treatment, of a law that implements a free

trade agreement entered into by the United States that is in

effect at the time the claim for preferential treatment is

made.

(B) REMOVAL OF DESIGNATION OF FABRICS OR YARNS

NOT AVAILABLE IN COMMERCIAL QUANTITIES- If the

President determines that--

(i) any fabric or yarn described in clause (i) of subparagraph

(A) was determined to be eligible for preferential treatment, or

(ii) any fabric or yarn described in clause (ii) of subparagraph

(A) was designated as not being available in commercial

quantities, on the basis of fraud, the President is authorized to

remove the eligibility or designation (as the case may be) of

that fabric or yarn with respect to articles entered after such

removal.
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(6) OTHER PREFERENTIAL TREATMENT NOT AFFECTED- The

duty-free treatment provided under this subsection is in addition to any

other preferential treatment under this title.

(c) SPECIAL RULE FOR CERTAIN WIRE HARNESS AUTOMOTIVE

COMPONENTS-

(1) IN GENERAL- Any wire harness automotive component that is the

product or manufacture of Haiti and is imported directly from Haiti into

the customs territory of the United States shall enter the United States

free of duty, during the 10-year period beginning on the date of the

enactment of the Haitian Hemispheric Opportunity through Partnership

Encouragement Act of 2006, if Haiti has met the requirements of

subsection (d) and if the sum of--

(A) the cost or value of the materials produced in Haiti or one or

more countries described in subsection (b)(2)(C), or any

combination thereof, plus

(B) the direct costs of processing operations (as defined in section

213(a)(3)) performed in Haiti or the United States, or both, is not

less than 50 percent of the declared customs value of such wire

harness automotive component.

(2) WIRE HARNESS AUTOMOTIVE COMPONENT- For purposes

of this subsection, the term `wire harness automotive component' means

any article provided for in subheading 8544.30.00 of the HTS, as in

effect on the date of the enactment of the Haitian Hemispheric

Opportunity through Partnership Encouragement Act of 2006.

(d) Eligibility Requirements-

(1) IN GENERAL- Haiti shall be eligible for preferential treatment

under this section if the President determines and certifies to Congress

that Haiti--

(A) has established, or is making continual progress toward

establishing--

(i) a market-based economy that protects private property

rights, incorporates an open rules-based trading system, and

minimizes government interference in the economy through

measures such as price controls, subsidies, and government

ownership of economic assets;

(ii) the rule of law, political pluralism, and the right to due

process, a fair trial, and equal protection under the law;

(iii) the elimination of barriers to United States trade and

investment, including by--

(I) the provision of national treatment and measures to

create an environment conducive to domestic and foreign

investment;

(II) the protection of intellectual property; and
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(III) the resolution of bilateral trade and investment

disputes;

(iv) economic policies to reduce poverty, increase the

availability of health care and educational opportunities,

expand physical infrastructure, promote the development of

private enterprise, and encourage the formation of capital

markets through microcredit or other programs;

(v) a system to combat corruption and bribery, such as signing

and implementing the Convention on Combating Bribery of

Foreign Public Officials in International Business

Transactions; and

(vi) protection of internationally recognized worker rights,

including the right of association, the right to organize and

bargain collectively, a prohibition on the use of any form of

forced or compulsory labor, a minimum age for the

employment of children, and acceptable conditions of work

with respect to minimum wages, hours of work, and

occupational safety and health;

(B) does not engage in activities that undermine United States

national security or foreign policy interests; and

(C) does not engage in gross violations of internationally

recognized human rights or provide support for acts of

international terrorism and cooperates in international efforts to

eliminate human rights violations and terrorist activities.

(2) TIME LIMIT FOR DETERMINATION- The President shall

determine whether Haiti meets the requirements of paragraph (1) not

later than 90 days after the date of the enactment of the Haitian

Hemispheric Opportunity through Partnership Encouragement Act of

2006.

(3) CONTINUING COMPLIANCE- If the President determines that

Haiti is not making continual progress in meeting the requirements

described in paragraph (1)(A), the President shall terminate the

preferential treatment under this section.

(4) PETITION PROCESS- Any interested party may file a request to

have the status of Haiti reviewed with respect to the eligibility

requirements listed in paragraph (1), and the President shall provide for

this purpose the same procedures as those that are provided for

reviewing the status of eligible beneficiary developing countries with

respect to the designation criteria listed in subsections (b) and (c) of

section 502 of the Trade Act of 1974 (19 U.S.C. 2642 (b) and (c)).

(E) TECHNICALASSISTANCE IMPROVEMENT AND COMPLIANCE NEEDS

ASSESSMENT REMEDIATION PROGRAM-

(1) CONTINUED ELIGIBILITY FOR PREFERENCES-
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(A) PRESIDENTIAL CERTIFICATION OF COMPLIANCE BY

HAITI WITH REQUIREMENTS- Upon the expiration of the 16-

month period beginning on the date of the enactment of the Haitian

Hemispheric Opportunity through Partnership Encouragement Act

of 2008, Haiti shall continue to be eligible for the preferential

treatment provided under subsection (b) only if the President

determines and certifies to the Congress that--

(i) Haiti has implemented the requirements set forth in

paragraphs (2) and (3); and

(ii) Haiti has agreed to require producers of articles for which

duty-free treatment may be requested under subsection (b) to

participate in the TAICNAR Program described in paragraph

(3) and has developed a system to ensure participation in such

program by such producers, including by developing and

maintaining the registry described in paragraph (2)(B)(i).

(B) EXTENSION- The President may extend the period for

compliance by Haiti under subparagraph (A) if the President--

(i) determines that Haiti has made a good faith effort toward

such compliance and has agreed to take additional steps to

come into full compliance that are satisfactory to the President;

and

(ii) provides to the appropriate congressional committees, not

later than 6 months after the last day of the 16-month period

specified in subparagraph (A), and every 6 months thereafter, a

report identifying the steps that Haiti has agreed to take to

come into full compliance and the progress made over the

preceding 6-month period in implementing such steps.

(C) CONTINUING COMPLIANCE-

(i) TERMINATION OF PREFERENTIAL TREATMENT- If,

after making a certification under subparagraph (A), the

President determines that Haiti is no longer meeting the

requirements set forth in subparagraph (A), the President shall

terminate the preferential treatment provided under subsection

(b), unless the President determines, after consulting with the

appropriate congressional committees, that meeting such

requirements is not practicable because of extraordinary

circumstances existing in Haiti when the determination is

made.

(ii) SUBSEQUENT COMPLIANCE- If the President, after

terminating preferential treatment under clause (i), determines

that Haiti is meeting the requirements set forth in subparagraph

(A), the President shall reinstate the application of preferential

treatment under subsection (b).



- 507 -

(2) LABOR OMBUDSMAN-

(A) IN GENERAL- The requirement under this paragraph is that

Haiti has established an independent Labor Ombudsman's Office

within the national government that--

(i) reports directly to the President of Haiti;

(ii) is headed by a Labor Ombudsman chosen by the President

of Haiti, in consultation with Haitian labor unions and industry

associations; and

(iii) is vested with the authority to perform the functions

described in subparagraph (B).

(B) FUNCTIONS- The functions of the Labor Ombudsman's

Office shall include--

(i) developing and maintaining a registry of producers of

articles for which duty-free treatment may be requested under

subsection (b), and developing, in consultation and

coordination with any other appropriate officials of the

Government of Haiti, a system to ensure participation by such

producers in the TAICNAR Program described in paragraph

(3);

(ii) overseeing the implementation of the TAICNAR Program

described in paragraph (3);

(iii) receiving and investigating comments from any interested

party regarding the conditions described in paragraph (3)(B) in

facilities of producers listed in the registry described in clause

(i) and, where appropriate, referring such comments or the

result of such investigations to the appropriate Haitian

authorities, or to the entity operating the TAICNAR Program

described in paragraph (3);

(iv) assisting, in consultation and coordination with any other

appropriate Haitian authorities, producers listed in the registry

described in clause (i) in meeting the conditions set forth in

paragraph (3)(B); and

(v) coordinating, with the assistance of the entity operating the

TAICNAR Program described in paragraph (3), a tripartite

committee comprised of appropriate representatives of

government agencies, employers, and workers, as well as other

relevant interested parties, for the purposes of evaluating

progress in implementing the TAICNAR Program described in

paragraph (3), and consulting on improving core labor

standards and working conditions in the textile and apparel

sector in Haiti, and on other matters of common concern

relating to such core labor standards and working conditions.

(3) TECHNICAL ASSISTANCE IMPROVEMENT AND
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COMPLIANCE NEEDS ASSESSMENT AND REMEDIATION

PROGRAM-

(A) IN GENERAL- The requirement under this paragraph is that

Haiti, in cooperation with the International Labor Organization, has

established a Technical Assistance Improvement and Compliance

Needs Assessment and Remediation Program meeting the

requirements under subparagraph (C)--

(i) to assess compliance by producers listed in the registry

described in paragraph (2)(B)(i) with the conditions set forth

in subparagraph (B) and to assist such producers in meeting

such conditions; and

(ii) to provide assistance to improve the capacity of the

Government of Haiti--

(I) to inspect facilities of producers listed in the registry

described in paragraph (2)(B)(i); and

(II) to enforce national labor laws and resolve labor

disputes, including through measures described in

subparagraph (E).

(B) CONDITIONS DESCRIBED- The conditions referred to in

subparagraph (A) are--

(i) compliance with core labor standards; and

(ii) compliance with the labor laws of Haiti that relate directly

to core labor standards and to ensuring acceptable conditions

of work with respect to minimum wages, hours of work, and

occupational health and safety.

(C) REQUIREMENTS- The requirements for the TAICNAR

Program are that the program--

(i) be operated by the International Labor Organization (or any

subdivision, instrumentality, or designee thereof), which

prepares the biannual reports described in subparagraph (D);

(ii) be developed through a participatory process that includes

the Labor Ombudsman described in paragraph (2) and

appropriate representatives of government agencies,

employers, and workers;

(iii) assess compliance by each producer listed in the registry

described in paragraph (2)(B)(i) with the conditions set forth

in subparagraph (B) and identify any deficiencies by such

producer with respect to meeting such conditions, including

by--

(I) conducting unannounced site visits to manufacturing

facilities of the producer;

(II) conducting confidential interviews separately with

workers and management of the facilities of the producer;
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(III) providing to management and workers, and where

applicable, worker organizations in the facilities of the

producer, on a confidential basis—

(aa) the results of the assessment carried out under

this clause; and

(bb) specific suggestions for remediating any such

deficiencies;

(iv) assist the producer in remediating any deficiencies

identified under clause (iii);

(v) conduct prompt follow-up site visits to the facilities of the

producer to assess progress on remediation of any deficiencies

identified under clause (iii); and

(vi) provide training to workers and management of the

producer, and where appropriate, to other persons or entities,

to promote compliance with subparagraph (B).

(D) BIANNUAL REPORT- The biannual reports referred to in

subparagraph (C)(i) are a report, by the entity operating the

TAICNAR Program, that is published (and available to the public

in a readily accessible manner) on a biannual basis, beginning 6

months after Haiti implements the TAICNAR Program under this

paragraph, covering the preceding 6-month period, and that

includes the following:

(i) The name of each producer listed in the registry described

in paragraph (2)(B)(i) that has been identified as having met

the conditions under subparagraph (B).

(ii) The name of each producer listed in the registry described

in paragraph (2)(B)(i) that has been identified as having

deficiencies with respect to the conditions under subparagraph

(B), and has failed to remedy such deficiencies.

(iii) For each producer listed under clause (ii)--

(I) a description of the deficiencies found to exist and the

specific suggestions for remediating such deficiencies

made by the entity operating the TAICNAR Program;

(II) a description of the efforts by the producer to

remediate the deficiencies, including a description of

assistance provided by any entity to assist in such

remediation; and

(III) with respect to deficiencies that have not been

remediated, the amount of time that has elapsed since the

deficiencies were first identified in a report under this

subparagraph.

(iv) For each producer identified as having deficiencies with

respect to the conditions described under subparagraph (B) in
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a prior report under this subparagraph, a description of the

progress made in remediating such deficiencies since the

submission of the prior report, and an assessment of whether

any aspect of such deficiencies persists.

(E) CAPACITY BUILDING- The assistance to the Government of

Haiti referred to in subparagraph (A)(ii) shall include programs--

(i) to review the labor laws and regulations of Haiti and to

develop and implement strategies for bringing the laws and

regulations into conformity with core labor standards;

(ii) to develop additional strategies for facilitating protection

of core labor standards and providing acceptable conditions of

work with respect to minimum wages, hours of work, and

occupational safety and health, including through legal,

regulatory, and institutional reform;

(iii) to increase awareness of worker rights, including under

core labor standards and national labor laws;

(iv) to promote consultation and cooperation between

government representatives, employers, worker

representatives, and United States importers on matters

relating to core labor standards and national labor laws;

(v) to assist the Labor Ombudsman appointed pursuant to

paragraph (2) in establishing and coordinating operation of the

committee described in paragraph (2)(B)(v);

`(vi) to assist worker representatives in more fully and

effectively advocating on behalf of their members; and

(vii) to provide on-the-job training and technical assistance to

labor inspectors, judicial officers, and other relevant personnel

to build their capacity to enforce national labor laws and

resolve labor disputes.

(4) COMPLIANCE WITH ELIGIBILITY CRITERIA-

(A) COUNTRY COMPLIANCE WITH WORKER RIGHTS

ELIGIBILITY CRITERIA- In making a determination of whether

Haiti is meeting the requirement set forth in subsection

(d)(1)(A)(vi) relating to internationally recognized worker rights,

the President shall consider the reports produced under paragraph

(3)(D).

(B) PRODUCER ELIGIBILITY-

(i) IDENTIFICATION OF PRODUCERS- Beginning in the

second calendar year after the President makes the certification

under paragraph (1)(A), the President shall identify on a

biennial basis whether a producer listed in the registry

described in paragraph (2)(B)(i) has failed to comply with core

labor standards and with the labor laws of Haiti that directly
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relate to and are consistent with core labor standards.

(ii) ASSISTANCE TO PRODUCERS; WITHDRAWAL,

ETC., OF PREFERENTIAL TREATMENT- For each

producer that the President identifies under clause (i), the

President shall seek to assist such producer in coming into

compliance with core labor standards and with the labor laws

of Haiti that directly relate to and are consistent with core

labor standards. If such efforts fail, the President shall

withdraw, suspend, or limit the application of preferential

treatment under subsection (b) to articles of such producer.

(iii) REINSTATING PREFERENTIAL TREATMENT- If the

President, after withdrawing, suspending, or limiting the

application of preferential treatment under clause (ii) to

articles of a producer, determines that such producer is

complying with core labor standards and with the labor laws of

Haiti that directly relate to and are consistent with core labor

standards, the President shall reinstate the application of

preferential treatment under subsection (b) to the articles of the

producer.

(iv) CONSIDERATION OF REPORTS- In making the

identification under clause (i) and the determination under

clause (iii), the President shall consider the reports made

available under paragraph (3)(D).

(5) REPORTS BY THE PRESIDENT-

(A) IN GENERAL- Not later than one year after the date of the

enactment of the Haitian Hemispheric Opportunity through

Partnership Encouragement Act of 2008, and annually thereafter,

the President shall transmit to the appropriate congressional

committees a report on the implementation of this subsection

during the preceding 1-year period.

(B) MATTERS TO BE INCLUDED- Each report required by

subparagraph (A) shall include the following:

(i) An explanation of the efforts of Haiti, the President, and the

International Labor Organization to carry out this subsection.

(ii) A summary of each report produced under paragraph

(3)(D) during the preceding 1-year period and a summary of

the findings contained in such report.

(iii) Identifications made under paragraph (4)(B)(i) and

determinations made under paragraph (4)(B)(iii).

(6) AUTHORIZATION OF APPROPRIATIONS- There is authorized

to be appropriated to carry out this subsection the sum of $10,000,000

for the period beginning on October 1, 2008, and ending on September

30, 2013.'.
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(f) CONDITIONS REGARDING ENFORCEMENT OF

CIRCUMVENTION-

(1) IN GENERAL- The preferential treatment under subsection (b)(1)

shall not apply unless the President certifies to Congress that Haiti is

meeting the following conditions:

(A) Haiti has adopted an effective visa system, domestic laws, and

enforcement procedures applicable to articles described in

subsection (b) to prevent unlawful transshipment of the articles and

the use of counterfeit documents relating to the importation of the

articles into the United States.

(B) Haiti has enacted legislation or promulgated regulations that

would permit U.S. Customs and Border Protection verification

teams to have the access necessary to investigate thoroughly

allegations of transshipment through such country.

(C) Haiti agrees to report, on a timely basis, at the request of U.S.

Customs and Border Protection, on the total exports from and

imports into that country of articles described in subsection (b),

consistent with the manner in which the records are kept by Haiti.

(D) Haiti agrees to cooperate fully with the United States to

address and take action necessary to prevent circumvention as

provided in Article 5 of the Agreement on Textiles and Clothing.

(E) Haiti agrees to require all producers and exporters of articles

described in subsection (b) in that country to maintain complete

records of the production and the export of such articles, including

materials used in the production, for at least 5 years after the

production or export (as the case may be).

(F) Haiti agrees to report, on a timely basis, at the request of U.S.

Customs and Border Protection, documentation establishing the

country of origin of articles described in subsection (b) as used by

that country in implementing an effective visa system.

(2) DEFINITION OF TRANSSHIPMENT- Transshipment within the

meaning of this subsection has occurred when preferential treatment for

a textile or apparel article under this section has been claimed on the

basis of material false information concerning the country of origin,

manufacture, processing, or assembly of the article or any of its

components. For purposes of this paragraph, false information is

material if disclosure of the true information would mean or would have

meant that the article is or was ineligible for preferential treatment

under this section.

(3) LIMITATION ON GOODS SHIPPED FROM THE DOMINICAN

REPUBLIC-

(A) LIMITATION- Notwithstanding subsection (a)(5), relating to

the definition of `imported directly from Haiti or the Dominican
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Republic', articles described in subsection (b) that are shipped from

the Dominican Republic, directly or through the territory of an

intermediate country, whether or not such articles undergo

processing in the Dominican Republic, shall not be considered to

be `imported directly from Haiti or the Dominican Republic' until

the President certifies to the Congress that Haiti and the Dominican

Republic have developed procedures to prevent unlawful

transshipment of the articles and the use of counterfeit documents

related to the importation of the articles into the United States.

(B) TECHNICAL AND OTHER ASSISTANCE- The

Commissioner responsible for U.S. Customs and Border Protection

shall provide technical and other assistance to Haiti and the

Dominican Republic to develop expeditiously the procedures

described in subparagraph (A).

(g) REGULATIONS- The President shall issue regulations to carry out this

section not later than 180 days after the date of the enactment of the Haitian

Hemispheric Opportunity through Partnership Encouragement Act of 2006.

The President shall consult with the Committee on Ways and Means of the

House of Representatives and the Committee on Finance of the Senate in

preparing such regulations.'.

Sections 5003, 5004 and 5006 of the Haitian Hemispheric Opportunity
Partnership through Encouragement Act of 2006

[Public Law 109-432]

SEC. 5003. ITC STUDY.
The International Trade Commission shall, not later than 18 months after the

date of the enactment of this Act, submit a report to Congress on the effects of

the amendments made by this Act on the trade markets and industries, involving

textile and apparel articles, of Haiti, the countries described in clauses (ii) and

(iii) of section 213A(b)(2)(C) of the Caribbean Basin Economic Recovery Act

(as added by section 5002 of this Act), and the United States.

SEC. 5004. SENSE OF CONGRESS ON INTERPRETATION OF
TEXTILE AND APPAREL PROVISIONS FOR HAITI.
It is the sense of the Congress that the executive branch, particularly the

Committee for the Implementation of Textile Agreements (CITA), the Bureau of

Customs and Border Protection of the Department of Homeland Security, and

the Department of Commerce, should interpret, implement, and enforce the

provisions of section 213A(b) of the Caribbean Basin Economic Recovery Act,

as added by section 5002 of this Act, relating to preferential treatment of textile

and apparel articles, broadly in order to expand trade by maximizing

opportunities for imports of such articles from Haiti.

SEC. 5006. EFFECTIVE DATE.
This title and the amendments made by this title apply to articles entered, or

withdrawn from warehouse for consumption, on or after the 15th day after the
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date of the enactment of this Act. [enacted on December 20, 2006]

Sections 15409-154111 of the Haitian Hemispheric Opportunity
Partnership through Encouragement II Act of 2008

[Public Law 110-234]

SEC. 15409. SENSE OF CONGRESS ON INTERPRETATION OF
TEXTILE AND APPAREL PROVISIONS FOR HAITI.
It is the sense of the Congress that the executive branch, particularly the

Committee for the Implementation of Textile Agreements (CITA), U.S. Customs

and Border Protection of the Department of Homeland Security, and the

Department of Commerce, should interpret, implement, and enforce the

provisions of section 213A(b) of the Caribbean Basin Economic Recovery Act,

as amended by section 15402 of this Act, relating to preferential treatment of

textile and apparel articles, broadly in order to expand trade by maximizing

opportunities for imports of articles eligible for preferential treatment under such

section 213A(b).

SEC. 15410. SENSE OF CONGRESS ON TRADE MISSION TO HAITI.
It is the sense of the Congress that the Secretary of Commerce, in coordination

with the United States Trade Representative, the Secretary of State, and the

Commissioner responsible for U.S. Customs and Border Protection of the

Department of Homeland Security, should lead a trade mission to Haiti, within 6

months after the date of the enactment of this Act, to promote trade between the

United States and Haiti, to promote new economic opportunities afforded under

the amendments made by section 15402 of this Act, and to help educate United

States and Haitian business concerns about such opportunities.

SEC. 15411. SENSE OF CONGRESS ON VISA SYSTEMS.
It is the sense of the Congress that Haiti, and other countries that receive

preferences under trade preference programs of the United States that require

effective visa systems to prevent transshipment, should ensure that monetary

compensation for such visas is not required beyond the costs of processing the

visa, including ensuring that such monetary compensation does not violate an

applicable system to combat corruption and bribery.

SEC. 15412. EFFECTIVE DATE.
(a) IN GENERAL.—Except as provided in subsection (b), this part and the

amendments made by this part shall take effect on the date of the enactment of

this Act.

(b) EXCEPTION.—The amendments made by section 15402 shall take effect on

October 1, 2008, and shall apply to articles entered, or withdrawn from

warehouse for consumption, on or after that date. [enacted on June 18, 2008]

Sections 2, 9 and 10 of the Haiti Economic Lift Program Act of 2010
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[Public Law 111-171]

SEC. 2. FINDINGS.
Congress finds the following:

(1) On January 12, 2010, Haiti was hit by a 7.0 magnitude earthquake, the worst

earthquake to affect Haiti in recorded history. Aftershocks from the earthquake,

measuring up to 6.0 on the Richter scale, continued for days afterwards.

(2) The earthquake has devastated Haiti’s infrastructure, including homes,

offices, factories, roads, ports, communications, and other facilities. The loss of

life attributable to the earthquake was massive.

(3) Even before the earthquake, Haiti was the poorest country in the Western

Hemisphere, ranking 149 out of 182 countries according to the United Nation’s

Human Development Index.

(4) In recent years, however, the Government and people of Haiti had taken

important steps forward to promote economic growth and development,

including making strides towards establishing a competitive apparel sector.

(5) United States trade preference programs, including the Caribbean Basin

Economic Recovery Act (as amended by the United States-Caribbean Basin

Trade Partnership Act, the Haitian Hemispheric Opportunity through Partnership

Encouragement Act of 2006, and the Haitian Hemispheric Opportunity through

Partnership Encouragement Act of 2008), which extend duty-free tariff treatment

to certain apparel produced in Haiti, have made an important contribution to

Haiti’s economic development efforts.

(6) However, the Haitian apparel sector has been hard hit by the January 12,

2010, earthquake. A number of apparel factories based in and around Port-au-

Prince have been heavily damaged, including the collapse of one major apparel

factory that had employed nearly 4,000 workers.

(7) The Port-au-Prince seaport that had served the apparel trade has been badly

damaged. And extensive damage to roads has made it difficult to transport

apparel to the Dominican Republic for shipment from ports in that country.

(8) According to estimates by the Department of Commerce, imports of apparel

articles from Haiti to the United States in 2010 have decreased by 43 percent as

compared to the same period in 2009.

(9) The earthquake has increased significantly the costs and uncertainty of doing

business in Haiti. A strong and unequivocal commitment from the United States

is needed to help Haiti offset these costs and preserve the gains made under

United States trade preference programs, and to encourage buyers and investors

to stand with Haiti through this crisis.

SEC. 9. CUSTOMS SUPPORT SERVICES.
(a) IN GENERAL.—

(1) RAPID RESPONSE TEAM.—The Commissioner responsible for

United States Customs and Border Protection (in this section referred to as

the ‘‘Commissioner’’) shall, in consultation with the United States Coast
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Guard, the Drug Enforcement Agency, and other Federal agencies, as

appropriate, seek to send a rapid response team to Haiti—

(A) to assess the short-term and long-term technical, capacity-building,

and training needs of the authorities of the Government of Haiti

responsible for customs services;

And (B) to provide immediate assistance, as warranted, particularly

with respect to—

(i) reestablishing full capacity for commercial port operations at the

seaport at Port-au-Prince;

(ii) facilitating trade between the United States and Haiti under the

Caribbean Basin Economic Recovery Act, as amended by this Act;

(iii) preventing unlawful transshipment of goods through Haiti to

the United States; and

(iv) otherwise strengthening cooperation between the customs

authorities of the United States, Haiti, and the Dominican Republic

with respect to trade facilitation and economic development,

customs compliance and law enforcement, and efforts to combat

unlawful trafficking in narcotic drugs and psychotropic substances.

(2) REPORT.—Not later than 75 days after the date of the enactment of this

Act, the Commissioner shall prepare and submit to the Committee on

Finance of the Senate and the Committee on Ways and Means of the House

of Representatives a nonconfidential report summarizing the results of the

assessment required by paragraph (1)(A), including—

(A) a description of the short-term and long-term technical, capacity-

building, and training needs of the authorities of the Government of

Haiti responsible for customs services, including a prioritization of

immediate infrastructure needs;

(B) a multi-year plan for supplying technical, capacity building, and

training assistance to those authorities, including specific

responsibilities to be undertaken by the support team authorized by

subsection (b); and

(C) a statement of the amount and purpose for which any funds were

expended by the rapid response team in Haiti to administer the

provisions of this section, including any expenditure of funds

authorized to be appropriated pursuant to subsection (c)(1).

(b) SUPPORT TEAM.—

(1) IN GENERAL.—The Commissioner shall, in consultation with other

Federal agencies, as appropriate, seek to establish a support team in Haiti

for the purpose of helping to meet the short-term and long-term technical,

capacity-building, and training needs of the authorities of the Government of

Haiti responsible for customs services, as described in this section.

(2) TERMINATION.—The support team authorized by paragraph (1) shall

terminate on September 30, 2020.
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(c) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—There are authorized to be appropriated to the United

States Customs and Border Protection Agency, to remain available until

expended—

(A) $100,000 to help meet the immediate infrastructure needs of the

authorities of the Government of Haiti responsible for customs services

for the purpose of facilitating trade between the United States and Haiti

under the Caribbean Basin Economic Recovery Act, as amended by this

Act; and

(B) $750,000 for each of the fiscal years 2011 through 2020 for the

purpose of maintaining the support team authorized by subsection (b).

(2) SUPPLEMENT AND NOT SUPPLANT.—The amounts authorized to

be appropriated by paragraph (1) shall supplement and not supplant any

other funds authorized to be appropriated to the Department of Homeland

Security.

SEC. 10. SENSE OF CONGRESS.
(a) REGIONAL COOPERATION.—It is the sense of Congress that the United

States Trade Representative should seek to enter into consultations with

representatives of countries with which the United States has a trading

relationship for the purpose of encouraging those countries to establish bilateral

trade preference programs with respect to textile and apparel articles produced in

Haiti.

(b) TRANSSHIPMENT.—It is the sense of Congress that the Commissioner

responsible for United States Customs and Border Protection should, in

consultation with the United States Trade Representative and the Secretary of

Commerce, seek to enter into consultations with representatives of countries with

which the United States has a trading relationship for the purpose of preventing

the unlawful transshipment of textile and apparel articles from those countries

through Haiti.



- 518 -

E. ANDEAN INITIATIVE

Andean Trade Preference Act, as amended

[19 U.S.C. 3201-3202; Public Law 102-182, title II, as amended by Public Law 102-583, Public Law

103-465, and Public Law 104-188, and Public Law 106-200, and Public Law 107-210, and Public

Law 108-429, Public Law 109-432, 110-246, and Public Law 111-124]1

SEC. 201. SHORT TITLE.
This title may be cited as the “Andean Trade Preference Act”.

SEC. 202. AUTHORITY TO GRANT DUTY-FREE TREATMENT.
The President may proclaim duty-free treatment (or other preferential treatment)

for all eligible articles from any beneficiary country in accordance with the

provisions of this title.

SEC. 203. BENEFICIARY COUNTRY.
(a) DEFINITIONS.–For purposes of this title—

(1) The term “beneficiary country” means any country listed in subsection

(b)(1) with respect to which there is in effect a proclamation by the President

designating such country as a beneficiary country for purposes of this title.

(2) The term “entered” means entered, or withdrawn from warehouse for

consumption, in the customs territory of the United States.

(3) The term “HTS” means Harmonized Tariff Schedule of theUnited States.

(b) COUNTRIES ELIGIBLE FOR DESIGNATION; CONGRESSIONALNOTIFICATION.–

(1) In designating countries as beneficiary countries under this title, the

President shall consider only the following countries or successor political

entities:

Bolivia

Ecuador

Colombia

Peru.

(2) Before the President designates any country as a beneficiary country for

purposes of this title, he shall notify the House of Representatives and the

Senate of his intention to make such designation, together with the

considerations entering into such decision.

(c) LIMITATIONS ONDESIGNATION.–The President shall not designate any country

a beneficiary country under this title—

(1) if such country is a Communist country;

(2) if such country—

1
The 111th Congress passed H.R. 6517, as amended, on December 22, 2010. The bill, which extends

Andean preferences for Colombia and Ecuador until February 12, 2011, is expected to become law,

but had not as of the date of submission for publication. Accordingly, the statutory text does not

include the extension made by H.R. 6517, as amended.
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(A) has nationalized, expropriated or otherwise seized ownership or

control of property owned by a U.S. citizen or by a corporation,

partnership, or association which is 50 percent ormore beneficially owned

by U.S. citizens,

(B) has taken steps to repudiate or nullify—

(i) any existing contract or agreement with, or

(ii) any patent, trademark, or other intellectual property of,

a U.S. citizen or a corporation, partnership, or association, which is

50 percent or more beneficially owned by U.S. citizens, the effect of

which is to nationalize, expropriate, or otherwise seize ownership or

control of property so owned, or

(C) has imposed or enforced taxes or other exactions, restrictive

maintenance or operational conditions, or other measures with respect to

property so owned, the effect of which is to nationalize, expropriate, or

otherwise seize ownership or control of such property, unless the President

determines that—

(i) prompt, adequate, and effective compensation has been or is

being made to such citizen, corporation, partnership, or association,

(ii) good-faith negotiations to provide prompt, adequate, and

effective compensation under the applicable provisions of

international law are in progress, or such country is otherwise taking

steps to discharge its obligations under international lawwith respect

to such citizen, corporation, partnership, or association, or

(iii) a dispute involving such citizen, corporation, partnership, or

association, over compensation for such a seizure has been submitted

to arbitration under the provisions of the Convention for the

Settlement of Investment Disputes, or in another mutually agreed

upon forum, and

promptly furnishes a copy of such determination to the Senate and

House of Representatives;

(3) if such country fails to act in good faith in recognizing as binding or in

enforcing arbitral awards in favor of U.S. citizens or a corporation, partnership,

or association which is 50 percent or more beneficially owned byU.S. citizens,

which have been made by arbitrators appointed for each case or by permanent

arbitral bodies to which the parties involved have submitted their dispute;

(4) if such country affords preferential treatment to the products of a

developed country, other than the United States, and if such preferential

treatment has, or is likely to have, a significant adverse effect on U.S.

commerce, unless the President—

(A) has received assurances satisfactory to him that such preferential

treatment will be eliminated or that action will be taken to assure that there

will be no such significant adverse effect, and

(B) reports those assurances to the Congress;
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(5) if a government-owned entity in such country engages in the broadcast of

copyrighted material, including films or television material, belonging to U.S.

copyright owners without their express consent or such country fails to work

towards the provision of adequate and effective protection of intellectual

property rights;

(6) unless such country is a signatory to a treaty, convention, protocol, or

other agreement regarding the extradition of U.S. citizens; and

(7) if such country has not or is not taking steps to afford internationally

recognized worker rights (as defined in section 507(4) of the Trade Act of

1974) to workers in the country (including any designated zone in that

country).

Paragraphs (1), (2), (3), (5), and (7) shall not prevent the designation of any country

as a beneficiary country under this title if the President determines that such

designation will be in the national economic or security interest of theUnited States

and reports such determination to the Congress with his reasons therefor.

(d) FACTORSAFFECTINGDESIGNATION.–In determining whether to designate any

country a beneficiary country under this title, the President shall take into account—

(1) an expression by such country of its desire to be so designated;

(2) the economic conditions in such country, the living standards of its

inhabitants, and any other economic factors which he deems appropriate;

(3) the extent to which such country has assured the United States it will

provide equitable and reasonable access to the markets and basic commodity

resources of such country;

(4) the degree to which such country follows the accepted rules of

international trade provided for under theWTOAgreement and themultilateral

trade agreements (as such terms are defined in paragraphs (9) and (4),

respectively, of section 2 of the Uruguay Round Agreements Act);

(5) the degree to which such country uses export subsidies or imposes export

performance requirements or local content requirements which distort

international trade;

(6) the degree to which the trade policies of such country as they relate to

other beneficiary countries are contributing to the revitalization of the region;

(7) the degree to which such country is undertaking self-help measures to

protect its own economic development;

(8) whether or not such country has taken or is taking steps to afford to

workers in that country (including any designated zone in that country)

internationally recognized worker rights;

(9) the extent to which such country provides under its law adequate and

effective means for foreign nationals to secure, exercise, and enforce exclusive

rights in intellectual property, including patent, trademark, and copyright

rights;

(10) the extent to which such country prohibits its nationals fromengaging in

the broadcast of copyrighted material, including films or television material,
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belonging to U.S. copyright owners without their express consent;

(11) whether such country has met the narcotics cooperation certification

criteria set forth in section 481(h)(2)(A) [deemed to be a reference to section

490 of the Foreign Assistance Act of 1991 by section 6(a) of Public Law 102-

583] of the Foreign Assistance Act of 1961 for eligibility for U.S. assistance;
and

(12) the extent to which such country is prepared to cooperate with the

United States in the administration of the provisions of this Act.

(e) WITHDRAWALORSUSPENSIONOFDESIGNATION.–(1) (A) The Presidentmay—

(i) withdraw or suspend the designation of any country as a beneficiary

country, or

(ii) withdraw, suspend, or limit the application of duty-free treatment

under this title to any article of any country, if, after such designation, the

President determines that as a result of changed circumstances such a

country should be barred from designation as a beneficiary country.

(B) The President may, after the requirements of paragraph (2) have

been met –

(i) withdraw or suspend the designation of any country as an

ATPDEA beneficiary country, or

(ii) withdraw, suspend, or limit then application of preferential

treatment under 204(b)(1), (3), or (4) to any article of any country

if, after such designation, the President determines that, as a result of

changed circumstances, the performance of such country is not satisfactory

under the criteria set forth in section 204(b)(6)(B).

(2)(A) The President shall publish in the Federal Register notice of the action

the President proposes to take under paragraph (1) at least 30 days before

taking such action.

(B) The United States Trade Representative shall, within the 30-day

period beginning on the date on which the President publishes under

subparagraph (A) notice of proposed action—

(i) accept written comments from the public regarding such

proposed action,

(ii) hold a public hearing on such proposed action, and

(iii) publish in the Federal Register—

(I) notice of the time and place of such hearing prior to the

hearing, and

(II) the time and place at which such written comments will be

accepted.

(f) REPORTING REQUIREMENTS.–

(1) In general. Not later than June 30, 2010, and every 2 years thereafter

during the period this title is in effect, the United States Trade Representative

shall submit to the Congress a report regarding the operation of this title,

including--
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(A) with respect to subsections (c) and (d), the results of a general review

of beneficiary countries based on the considerations described in such

subsections; and

(B) the performance of each beneficiary country or ATPEA [ATPDEA]

beneficiary country, as the case may be, under the criteria set forth in

section 204(b)(6)(B).

(2) Public comment. Before submitting the report described in paragraph

(1), the United States Trade Representative shall publish a notice in the

Federal Register requesting public comments on whether beneficiary countries

are meeting the criteria listed in section 204(b)(6)(B).

SEC. 204. ELIGIBLE ARTICLES.
(a) IN GENERAL.–(1) Unless otherwise excluded from eligibility by this title, the

duty-free treatment provided under this title shall apply to any article which is the

growth, product, or manufacture of a beneficiary country if—

(A) that article is imported directly from a beneficiary country into the

customs territory of the United States; and

(B) the sum of—

(i) the cost or value of the materials produced in a beneficiary

country or 2 or more beneficiary countries under this Act, or a

beneficiary country under the Caribbean Basin Economic Recovery

Act or 2 or more such countries, plus

(ii) the direct costs of processing operations performed in a

beneficiary country or countries (under this Act or the Caribbean

Basin Economic Recovery Act),

is not less than 35 percent of the appraised value of such article at the

time it is entered.

For purposes of determining the percentage referred to in subparagraph (B), the

term “beneficiary country” includes the Commonwealth of Puerto Rico and the

U.S. Virgin Islands. If the cost or value of materials produced in the customs

territory of the United States (other than the Commonwealth of Puerto Rico) is

included with respect to an article to which this paragraph applies, an amount not to

exceed 15 percent of the appraised value of the article at the time it is entered that is

attributed to such U.S. cost or value may be applied toward determining the

percentage referred to in subparagraph (B).

(2) The Secretary of the Treasury shall prescribe such regulations as may be

necessary to carry out paragraph (1) including, but not limited to, regulations

providing that, in order to be eligible for duty-free treatment under this title, an

article must be wholly the growth, product, or manufacture of a beneficiary

country, or must be a new or different article of commercewhich has been grown,

produced, or manufactured in the beneficiary country; but no article ormaterial of

a beneficiary country shall be eligible for such treatment by virtue of having

merely undergone—

(A) simple combining or packaging operations, or
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(B) mere dilution with water or mere dilution with another substance

that does not materially alter the characteristics of the article.

(3) As used in this subsection, the phrase “direct costs of processing

operations” includes, but is not limited to—

(A) all actual labor costs involved in the growth, production,

manufacture, or assembly of the specific merchandise, including fringe

benefits, on-the-job training and the cost of engineering, supervisory,

quality control, and similar personnel; and

(B) dies, molds, tooling, and depreciation onmachinery and equipment

which are allocable to the specific merchandise.

Such phrase does not include costs which are not directly attributable to the

merchandise concerned or are not costs of manufacturing the product, such as

(i) profit, and (ii) general expense of doing business which are either not allocable

to the specific merchandise or are not related to the growth, production,

manufacture, or assembly of the merchandise, such as administrative salaries,

casualty and liability insurance, advertising, interest, and salesmen's salaries,

commissions or expenses.

(4) If the President, pursuant to section 223 of the Caribbean Basin

Economic Recovery Expansion Act of 1990, considers that the implementation of

revised rules of origin for products of beneficiary countries designated under the

Caribbean Basin Economic Recovery Act (19 U.S.C. 2701 et seq.) would be

appropriate, the President may include similarly revised rules of origin for products

of beneficiary countries designated under this title in any suggested legislation

transmitted to the Congress that contains such rules of origin for products of

beneficiary countries under the Caribbean Basin Economic Recovery Act.

(b) EXCEPTIONS AND SPECIAL RULES. –

(1) CERTAIN ARTICLESTHATARENOT IMPORT-SENSITIVE.-- The President

may proclaim duty-free treatment under this title for any article described

in subparagraph (A), (B), (C), or (D) that is the growth, product, or

manufacture of an ATPDEA beneficiary country, that is imported directly

into the customs territory of the United States from an ATPDEA

beneficiary country, and that meets the requirements of this section, if the

President determines that such article is not import-sensitive in the context

of imports from ATPDEA beneficiary countries:

(A) Footwear not designated at the time of the effective date of this

title as eligible for purposes of the generalized system of preferences

under title V of the Trade Act of 1974.

(B) Petroleum, or any product derived from petroleum, provided for

in headings 2709 and 2710 of the HTS.

(C) Watches and watch parts (including cases, bracelets and straps),

of whatever type including, but not limited to, mechanical, quartz

digital or quartz analog, if such watches or watch parts contain any

material which is the product of any country with respect to which
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HTS column 2 rates of duty apply.

(D) Handbags, luggage, flat goods, work gloves, and leather

wearing apparel that were not designated on August 5, 1983, as

eligible articles for purposes of the generalized system of preferences

under title V of the Trade Act of 1974.

(2) EXCLUSIONS.— Subject to paragraph (3), duty-free treatment under

this title may not be extended to—

(A) textiles and apparel articles which were not eligible articles for

purposes of this title on January 1, 1994, as this title was in effect on

that date;

(B) rum and tafia classified in subheading 2208.40 of the HTS;

(C) sugars, syrups, and sugar-containing products subject to over-

quota duty rates under applicable tariff-rate quotas; or

(D) tuna prepared or preserved in any manner in airtight containers,

except as provided in paragraph (4).

(3) APPAREL ARTICLES AND CERTAIN TEXTILE ARTICLES.—

(A) IN GENERAL.—Apparel articles that are imported directly into the

customs territory of the United States from an ATPDEA beneficiary

country shall enter the United States free of duty and free of any

quantitative restrictions, limitations, or consultation levels, but only if

such articles are described in subparagraph (B).

(B) COVERED ARTICLES.— The apparel articles referred to in

subparagraph (A) are the following:

(i) Apparel articles assembled from products of the United States

or ATPDEA beneficiary countries or products not available in

commercial quantities. Apparel articles sewn or otherwise

assembled in 1 or more ATPDEA beneficiary countries, or the

United States, or both, exclusively from any one or any

combination of the following:

(I) Fabrics or fabric components wholly formed, or

components knit-to-shape, in the United States, from yarns

wholly formed in the United States or 1 or more ATPDEA

beneficiary countries (including fabrics not formed from yarns,

if such fabrics are classifiable under heading 5602 or 5603 of the

HTS and are formed in the United States). Apparel articles shall

qualify under this subclause only if all dyeing, printing, and

finishing of the fabrics from which the articles are assembled, if

the fabrics are knit fabrics, is carried out in the United States.

Apparel articles shall qualify under this subclause only if all

dyeing, printing, and finishing of the fabrics from which the

articles are assembled, if the fabrics are woven fabrics, is carried

out in the United States.

(II) Fabrics or fabric components formed or components knit-
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to-shape, in 1 or more ATPDEA beneficiary countries, from

yarns wholly formed in 1 or more ATPDEA beneficiary

countries, if such fabrics (including fabrics not formed from

yarns, if such fabrics are classifiable under heading 5602 or 5603

of the HTS and are formed in 1 or more ATPDEA beneficiary

countries) or components are in chief value of llama, alpaca, or

vicuna.

(III) Fabrics or yarns, to the extent that apparel articles of such

fabrics or yarns would be eligible for preferential treatment,

without regard to the source of the fabrics or yarns, under Annex

401 of the NAFTA.

(ii) ADDITIONAL FABRICS. — At the request of any interested

party, the President is authorized to proclaim additional fabrics and

yarns as eligible for preferential treatment under clause (i)(III) if--

(I) the President determines that such fabrics or yarns cannot

be supplied by the domestic industry in commercial quantities

in a timely manner;

(II) the President has obtained advice regarding the proposed

action from the appropriate advisory committee established

under section 135 of the Trade Act of 1974 and the United States

International Trade Commission;

(III) within 60 days after the request, the President has

submitted a report to the Committee on Ways and Means of the

House of Representatives and the Committee on Finance of the

Senate that sets forth the action proposed to be proclaimed and

the reasons for such action, and the advice obtained under

subclause (II);

(IV) a period of 60 calendar days, beginning with the first day

on which the President has met the requirements of subclause

(III), has expired; and

(V) the President has consulted with such committees

regarding the proposed action during the period referred to in

subclause (III).

(iii) APPAREL ARTICLES ASSEMBLED IN 1 OR MORE ATPDEA

BENEFICIARY COUNTRIES FROM REGIONAL FABRICS OR REGIONAL

COMPONENTS.—

(I) Subject to the limitation set forth in subclause (II), apparel

articles sewn or otherwise assembled in 1 or more ATPDEA

beneficiary countries from fabrics or from fabric components

formed or from components knit-to-shape, in 1 or more

ATPDEA beneficiary countries, from yarns wholly formed in

the United States or 1 or more ATPDEA beneficiary countries

(including fabrics not formed from yarns, if such fabrics are
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classifiable under heading 5602 or 5603 of the HTS and are

formed in 1 or more ATPDEA beneficiary countries), whether or

not the apparel articles are also made from any of the fabrics,

fabric components formed, or components knit-to-shape

described in clause (i) (unless the apparel articles are made

exclusively from any of the fabrics, fabric components formed,

or components knit-to-shape described in clause (i)).

(II) The preferential treatment referred to in subclause (I) shall

be extended in the 1-year period beginning October 1, 2002, and

in each of the 8 succeeding 1-year periods, to imports of apparel

articles in an amount not to exceed the applicable percentage of

the aggregate square meter equivalents of all apparel articles

imported into the United States in the preceding 12-month

period for which data are available.

(III) For purposes of subclause (II), the term "applicable

percentage" means

(aa) 2 percent for the 1-year period beginning

October 1, 2002, increased in each of the 4 succeeding 1-year

periods by equal increments, so that for the period beginning

October 1, 2006, the applicable percentage does not exceed 5

percent.

(bb) for the 1 year period beginningOctober 1, 2007, and for

the succeeding 3-year period, the percentage determined under item

(aa) for the 1-year period beginning October 1, 2006.

(iv) HANDLOOMED, HANDMADE, AND FOLKLORE ARTICLES.— A

handloomed, handmade, or folklore article of an ATPDEA

beneficiary country identified under subparagraph (C) that is

certified as such by the competent authority of such beneficiary

country.

(v) CERTAIN OTHER APPAREL ARTICLES.—

(I) GENERAL RULE.— Any apparel article classifiable under

subheading 6212.10 of the HTS, except for articles entered

under clause (i), (ii), (iii), or (iv), if the article is both cut and

sewn or otherwise assembled in the United States, or one or

more ATPDEA beneficiary countries, or both.

(II) LIMITATION.— During the 1-year period beginning on

October 1, 2003, and during each of the 7 succeeding 1-year

periods, apparel articles described in subclause (I) of a producer

or an entity controlling production shall be eligible for

preferential treatment under this paragraph only if the aggregate

cost of fabrics (exclusive of all findings and trimmings) formed

in the United States that are used in the production of all such

articles of that producer or entity that are entered and eligible
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under this clause during the preceding 1-year period is at least 75

percent of the aggregate declared customs value of the fabric

(exclusive of all findings and trimmings) contained in all such

articles of that producer or entity that are entered and eligible

under this clause during the preceding 1-year period.

(III) DEVELOPMENT OF PROCEDURE TO ENSURE COMPLIANCE. —

The United States Customs Service shall develop and implement

methods and procedures to ensure ongoing compliance with the

requirement set forth in subclause (II). If the Customs Service

finds that a producer or an entity controlling production has not

satisfied such requirement in a 1-year period, then apparel

articles described in subclause (I) of that producer or entity shall

be ineligible for preferential treatment under this paragraph

during any succeeding 1-year period until the aggregate cost of

fabrics (exclusive of all findings and trimmings) formed in the

United States that are used in the production of such articles of

that producer or entity entered during the preceding 1-year

period is at least 85 percent of the aggregate declared customs

value of the fabric (exclusive of all findings and trimmings)

contained in all such articles of that producer or entity that are

entered and eligible under this clause during the preceding 1-

year period.

(vi) SPECIAL RULES.—

(I) EXCEPTION FOR FINDINGS AND TRIMMINGS.— An article

otherwise eligible for preferential treatment under this paragraph

shall not be ineligible for such treatment because the article

contains findings or trimmings of foreign origin, if such findings

and trimmings do not exceed 25 percent of the cost of the

components of the assembled product. Examples of findings and

trimmings are sewing thread, hooks and eyes, snaps, buttons,

"bow buds", decorative lace, trim, elastic strips, zippers,

including zipper tapes and labels, and other similar products.

(II) CERTAIN INTERLINING.—

(aa) An article otherwise eligible for preferential treatment

under this paragraph shall not be ineligible for such treatment

because the article contains certain interlinings of foreign

origin, if the value of such interlinings (and any findings and

trimmings) does not exceed 25 percent of the cost of the

components of the assembled article.

(bb) Interlinings eligible for the treatment described in

division (aa) include only a chest type plate, "hymo" piece, or

"sleeve header", of woven or weft-inserted warp knit

construction and of coarse animal hair or man-made filaments.
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(cc) The treatment described in this subclause shall

terminate if the President makes a determination that United

States manufacturers are producing such interlinings in the

United States in commercial quantities.

(III) DE MINIMIS RULE.— An article that would otherwise be

ineligible for preferential treatment under this subparagraph

because the article contains yarns not wholly formed in the

United States or in one or more ATPDEA beneficiary countries

shall not be ineligible for such treatment if the total weight of all

such yarns is not more than 7 percent of the total weight of the

good.

(IV) SPECIAL ORIGIN RULE.— An article otherwise eligible for

preferential treatment under clause (i) or (iii) shall not be

ineligible for such treatment because the article contains nylon

filament yarn (other than elastomeric yarn) that is classifiable

under subheading 5402.10.30, 5402.10.60, 5402.31.30,

5402.31.60, 5402.32.30, 5402.32.60, 5402.41.10, 5402.41.90,

5402.51.00, or 5402.61.00 of the HTS from a country that is a

party to an agreement with the United States establishing a free

trade area, which entered into force before January 1, 1995.

(vii) TEXTILE LUGGAGE.—

(I) assembled in an ATPDEA beneficiary country from fabric

wholly formed and cut in the United States, from yarns wholly

formed in the United States, that is entered under subheading

9802.00.80 of the HTS; or

(II) assembled from fabric cut in an ATPDEA beneficiary

country from fabric wholly formed in the United States from

yarns wholly formed in the United States.

(viii) REMOVALOFDESIGNATIONOFFABRICSORYARNS

NOT AVAILABLE IN COMMERCIAL QUANTITIES- If the

President determines that any fabric or yarn was determined to be

eligible for preferential treatment under clause (i)(III) or (ii) on the

basis of fraud, the President is authorized to remove that

designation from that fabric or yarn with respect to articles entered

after such removal.

(C) HANDLOOMED, HANDMADE, AND FOLKLORE ARTICLES.— For

purposes of subparagraph (B)(iv), the President shall consult with

representatives of the ATPDEA beneficiary countries concerned for the

purpose of identifying particular textile and apparel goods that are

mutually agreed upon as being handloomed, handmade, or folklore

goods of a kind described in section 2.3(a), (b), or (c) of the Annex or

Appendix 3.1.B.11 of the Annex.

(D) PENALTIES FOR TRANSSHIPMENT.—
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(i) PENALTIES FOR EXPORTERS.— If the President determines,

based on sufficient evidence, that an exporter has engaged in

transshipment with respect to apparel articles from an ATPDEA

beneficiary country, then the President shall deny all benefits under

this title to such exporter, and any successor of such exporter, for a

period of 2 years.

(ii) PENALTIES FOR COUNTRIES.— Whenever the President finds,

based on sufficient evidence, that transshipment has occurred, the

President shall request that the ATPDEA beneficiary country or

countries through whose territory the transshipment has occurred

take all necessary and appropriate actions to prevent such

transshipment. If the President determines that a country is not

taking such actions, the President shall reduce the quantities of

apparel articles that may be imported into the United States from

such country by the quantity of the transshipped articles multiplied

by 3, to the extent consistent with the obligations of the United

States under the WTO.

(iii) TRANSSHIPMENT DESCRIBED.— Transshipment within the

meaning of this subparagraph has occurred when preferential

treatment under subparagraph (A) has been claimed for an apparel

article on the basis of material false information concerning the

country of origin, manufacture, processing, or assembly of the

article or any of its components. For purposes of this clause, false

information is material if disclosure of the true information would

mean or would have meant that the article is or was ineligible for

preferential treatment under subparagraph (A).

(E) BILATERAL EMERGENCY ACTIONS.—

(i) In general. The President may take bilateral emergency tariff

actions of a kind described in section 4 of the Annex with respect

to any apparel article imported from an ATPDEA beneficiary

country if the application of tariff treatment under subparagraph

(A) to such article results in conditions that would be cause for the

taking of such actions under such section 4 with respect to a like

article described in the same 8-digit subheading of the HTS that is

imported from Mexico.

(ii) RULES RELATING TO BILATERAL EMERGENCY ACTION.— For

purposes of applying bilateral emergency action under this

subparagraph—

(I) the requirements of paragraph (5) of section 4 of the Annex

(relating to providing compensation) shall not apply;

(II) the term "transition period" in section 4 of the Annex

shall mean the period ending December 31, 2010; and

(III) the requirements to consult specified in section 4 of the
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Annex shall be treated as satisfied if the President requests

consultations with the ATPDEA beneficiary country in question

and the country does not agree to consult within the time period

specified under section 4 of the Annex.

(4) TUNA.—

(A) GENERALRULE.—Tuna that is harvested byUnited States vessels

or ATPDEA beneficiary country vessels, that is prepared or preserved

in any manner, in an ATPDEA beneficiary country, in foil or other

flexible airtight containers weighing with their contents not more

than 6.8 kilograms each, and that is imported directly into the

customs territory of the United States from an ATPDEA beneficiary

country, shall enter the United States free of duty and free of any

quantitative restrictions.

(B) DEFINITIONS.— In this paragraph—

(i) UNITED STATES VESSEL.— A "United States vessel" is—

(I) a vessel that has a certificate of documentation with a

fishery endorsement under chapter 121 of title 46, United States

Code, or

(II) in the case of a vessel without a fishery endorsement, a

vessel that is documented under the laws of the United States

and for which a license has been issued pursuant to section 9 of

the South Pacific Tuna Act of 1988.

(ii) ATPDEA vessel. An "ATPDEA vessel" is a vessel--

(I) which is registered or recorded in an ATPDEA beneficiary

country;

(II) which sails under the flag of an ATPDEA beneficiary

country;

(III) which is at least 75 percent owned by nationals of an

ATPDEA beneficiary country or by a company having its

principal place of business in an ATPDEA beneficiary country,

of which the manager or managers, chairman of the board of

directors or of the supervisory board, and the majority of the

members of such boards are nationals of an ATPDEA

beneficiary country and of which, in the case of a company, at

least 50 percent of the capital is owned by an ATPDEA

beneficiary country or by public bodies or nationals of an

ATPDEA beneficiary country;

(IV) of which the master and officers are nationals of an

ATPDEA beneficiary country; and

(V) of which at least 75 percent of the crew are nationals of an

ATPDEA beneficiary country.

(5) CUSTOMS PROCEDURES.—

(A) IN GENERAL.—
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(i) REGULATIONS.—Any importer that claims preferential treatment

under paragraph (1), (3), or (4) shall comply with customs

procedures similar in all material respects to the requirements of

Article 502(1) of the NAFTA as implemented pursuant to United

States law, in accordance with regulations promulgated by the

Secretary of the Treasury.

(ii) DETERMINATION.—

(I) IN GENERAL.— In order to qualify for the preferential

treatment under paragraph (1), (3), or (4) and for a Certificate of

Origin to be valid with respect to any article for which such

treatment is claimed, there shall be in effect a determination by

the President that each country described in subclause (II)—

(aa) has implemented and follows, or

(bb) is making substantial progress toward implementing

and following,

procedures and requirements similar in all material respects to

the relevant procedures and requirements under chapter 5

of the NAFTA.

(II) COUNTRY DESCRIBED.— A country is described in this

subclause if it is an ATPDEA beneficiary country—

(aa) from which the article is exported; or

(bb) in which materials used in the production of the article

originate or in which the article or such materials undergo

production that contributes to a claim that the article is eligible

for preferential treatment under paragraph (1), (3), or (4).

(B) CERTIFICATE OF ORIGIN.— The Certificate of Origin that

otherwise would be required pursuant to the provisions of

subparagraph (A) shall not be required in the case of an article

imported under paragraph (1), (3), or (4) if such Certificate of Origin

would not be required under Article 503 of the NAFTA (as

implemented pursuant to United States law), if the article were

imported from Mexico.

(C) REPORT ON COOPERATION OF ATPDEA COUNTRIES

CONCERNING CIRCUMVENTION.— The United States Commissioner of

Customs shall conduct a study analyzing the extent to which each

ATPDEA beneficiary country—

(i) has cooperated fully with the United States, consistent with

its domestic laws and procedures, in instances of circumvention or

alleged circumvention of existing quotas on imports of textile and

apparel goods, to establish necessary relevant facts in the places of

import, export, and, where applicable, transshipment, including

investigation of circumvention practices, exchanges of documents,

correspondence, reports, and other relevant information, to the
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extent such information is available;

(ii) has taken appropriate measures, consistent with its domestic

laws and procedures, against exporters and importers involved in

instances of false declaration concerning quantities, description,

classification, or origin of textile and apparel goods; and

(iii) has penalized the individuals and entities involved in any

such circumvention, consistent with its domestic laws and

procedures, and has worked closely to seek the cooperation of any

third country to prevent such circumvention from taking place in

that third country.

The Commissioner of Customs shall submit to the Congress, not

later than October 1, 2003, a report on the study conducted under this

subparagraph.

(6) DEFINITIONS. — In this subsection—

(A) ANNEX. — The term "the Annex" means Annex 300-B of the

NAFTA.

(B) ATPDEA BENEFICIARY COUNTRY. The term "ATPDEA

beneficiary country" means any "beneficiary country", as defined in

section 203(a)(1) of this title, which the President designates as an

ATPDEA beneficiary country, taking into account the criteria contained

in subsections (c) and (d) of section 203 and other appropriate criteria,

including the following:

(i) Whether the beneficiary country has demonstrated a

commitment to—

(I) undertake its obligations under the WTO, including those

agreements listed in section 101(d) of the Uruguay Round

Agreements Act, on or ahead of schedule; and

(II) participate in negotiations toward the completion of the

FTAA or another free trade agreement.

(ii) The extent to which the country provides protection of

intellectual property rights consistent with or greater than the

protection afforded under the Agreement on Trade-Related

Aspects of Intellectual Property Rights described in section

101(d)(15) of the Uruguay Round Agreements Act.

(iii) The extent to which the country provides internationally

recognized worker rights, including—

(I) the right of association;

(II) the right to organize and bargain collectively;

(III) a prohibition on the use of any form of forced or

compulsory labor;

(IV) a minimum age for the employment of children; and

(V) acceptable conditions of work with respect to minimum

wages, hours of work, and occupational safety and health.
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(iv) Whether the country has implemented its commitments to

eliminate the worst forms of child labor, as defined in section

507(6) of the Trade Act of 1974.

(v) The extent to which the country has met the counternarcotics

certification criteria set forth in section 490 of the Foreign

Assistance Act of 1961 for eligibility for United States assistance.

(vi) The extent to which the country has taken steps to become a

party to and implements the Inter-American Convention Against

Corruption.

(vii) The extent to which the country—

(I) applies transparent, nondiscriminatory, and competitive

procedures in government procurement equivalent to those

contained in the Agreement on Government Procurement

described in section 101(d)(17) of the Uruguay Round

Agreements Act and

(II) contributes to efforts in international fora to develop and

implement international rules in transparency in government

procurement.

(viii) The extent to which the country has taken steps to support

the efforts of the United States to combat terrorism.

(C) NAFTA.— The term "NAFTA" means the North American Free

Trade Agreement entered into between the United States, Mexico,

and Canada on December 17, 1992.

(D) WTO.— The term "WTO" has the meaning given that term in

section 2 of the Uruguay Round Agreements Act .

(E) ATPDEA.— The term "ATPDEA" means the Andean Trade

Promotion and Drug Eradication Act.

(F) FTAA.— The term "FTAA" means the Free Trade Area for the

Americas.

(c) SUSPENSION OF DUTY-FREE TREATMENT.–(1) The President may by

proclamation suspend the duty-free treatment provided by this title with respect to

any eligible article and may proclaim a duty rate for such article if such action is

proclaimed under chapter 1 of title II of the Trade Act of 1974 or section 232 of the

Trade Expansion Act of 1962.

(2) In any report by the U.S. International Trade Commission to the

President under section 202(f) of the Trade Act of 1974 regarding any article

for which duty-free treatment has been proclaimed by the President pursuant to

this title, the Commission shall state whether and to what extent its findings and

recommendations apply to such article when imported from beneficiary

countries.

(3) For purposes of section 203 of the Trade Act of 1974, the suspension of

the duty-free treatment provided by this title shall be treated as an increase in
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duty.

(4) No proclamation providing solely for a suspension referred to in

paragraph (3) of this subsection with respect to any article shall be taken under

section 203 of the Trade Act of 1974 unless the U.S. International Trade

Commission, in addition to making an affirmative determinationwith respect to

such article under section 202(b) of the Trade Act of 1974, determines in the

course of its investigation under such section that the serious injury (or threat

thereof) substantially caused by imports to the domestic industry producing a

like or directly competitive article results from the duty-free treatment provided

by this title.

(5)(A) Any action taken under section 203 of the Trade Act of 1974 that is in

effect when duty-free treatment is proclaimed under section 202 of this title

shall remain in effect until modified or terminated.

(B) If any article is subject to any such action at the time duty-free

treatment is proclaimed under section 202 of this title, the President may

reduce or terminate the application of such action to the importation of

such article from beneficiary countries prior to the otherwise scheduled

date on which such reduction or termination would occur pursuant to the

criteria and procedures of section 204 of the Trade Act of 1974.

(d) EMERGENCY RELIEF WITH RESPECT TO PERISHABLE PRODUCTS.–(1) If a

petition is filed with the U.S. International Trade Commission pursuant to the

provisions of section 201 of the Trade Act of 1974 regarding a perishable product

and alleging injury from imports from beneficiary countries, then the petition may

also be filed with the Secretary of Agriculture with a request that emergency relief

be granted pursuant to paragraph (3) of this subsection with respect to such article.

(2) Within 14 days after the filing of a petition under paragraph (1) of this

subsection—

(A) if the Secretary of Agriculture has reason to believe that a perishable

product from a beneficiary country is being imported into the United

States in such increased quantities as to be a substantial cause of serious

injury, or the threat thereof, to the domestic industry producing a

perishable product like or directly competitive with the imported product

and that emergency action is warranted, he shall advise the President and

recommend that the President take emergency action; or

(B) the Secretary of Agriculture shall publish a notice of his

determination not to recommend the imposition of emergency action and

so advise the petitioner.

(3) Within 7 days after the President receives a recommendation from the

Secretary of Agriculture to take emergency action pursuant to paragraph (2) of

this subsection, he shall issue a proclamation withdrawing the duty-free

treatment provided by this title or publish a notice of his determination not to

take emergency action.

(4) The emergency action provided by paragraph (3) of this subsection shall
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cease to apply—

(A) upon the taking of action under section 203 of the Trade Act of

1974,

(B) on the day a determination by the President not to take action under

section 203(b)(2) of such Act becomes final,

(C) in the event of a report of the U.S. International Trade Commission

containing a negative finding, on the day of the Commission's report is

submitted to the President, or

(D) whenever the President determines that because of changed

circumstances such relief is no longer warranted.

(5) For purposes of this subsection, the term “perishable product” means—

(A) live plants and fresh cut flowers provided for in chapter 6 of the

HTS;

(B) fresh or chilled vegetables provided for in headings 0701 through

0709 (except subheading 0709.52.00) and heading 0714 of the HTS;

(C) fresh fruit provided for in subheadings 0804.20 through 0810.90

(except citrons of subheadings 0805.90.00, tamarinds and kiwi fruit of

subheading 0810.90.20, and cashew apples, mameyes colorados,

sapodillas, soursops and sweetsops of subheading 0810.90.40) of theHTS;

or

(D) concentrated citrus fruit juice provided for in sub-headings

2009.11.00, 2009.19.40, 2009.20.40, 2009.30.20, and 2009.30.60 of the

HTS.

(e) SECTION 22 FEES.–No proclamation issued pursuant to this title shall affect

fees imposed pursuant to section 22 of the Agricultural Adjustment Act of 1933 (7

U.S.C. 624).

(f) TARIFF-RATE QUOTAS.–No quantity of an agricultural product subject to a

tariff-rate quota that exceeds the in-quota quantity shall be eligible for duty-free

treatment under this Act.

SEC. 205. RELATED AMENDMENTS.
[(a) Amendment to Note 4 to subchapter IV of chapter 98 of the HTS relating to

duty-free tourist allowances.

[(b) Amendment to general note 3(a)(iv) of the HTS relating to products of the

insular possessions (reprinted elsewhere).]
SEC. 206. INTERNATIONAL TRADE COMMISSION REPORTS ON IMPACT OF THE

ANDEAN TRADE PREFERENCE ACT.
(a) REPORTING REQUIREMENTS.

(1) The U.S. International Trade Commission (hereinafter in this section

referred to as the “Commission”) shall prepare, and submit to the Congress, a

report regarding the economic impact of this title on U.S. industries and

consumers, and, in conjunction with other agencies, the effectiveness of this

title in promoting drug-related crop eradication and crop substitution efforts of

the beneficiary countries, during—
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(2) During the period that this title is in effect, the report required by

paragraph (1) shall be submitted on December 31 of each year that the report

required by section 215 of the Caribbean Basin Economic Recovery Act is not

submitted.

(3) For purposes of this section, industries in the Commonwealth of Puerto

Rico and the insular possessions of the United States shall be considered to be

U.S. industries.

(b) REPORTREQUIREMENTS.–(1) Each report required under subsection (a) shall

include, but not be limited to, an assessment by the Commission regarding—

(A) the actual effect, during the period covered by the report, of this title

on the U.S. economy generally as well as on those specific domestic

industries which produce articles that are like, or directly competitivewith,

articles being imported into the United States from beneficiary countries;

(B) the probable future effect that this title will have on the U.S.

economy generally, as well as on such domestic industries, before the

provisions of this title terminate; and

(C) the estimated effect that this title has had on the drug-related crop

eradication and crop substitution efforts of the beneficiary countries.

(2) In preparing the assessments required under paragraph (1), the

Commission shall, to the extent practicable—

(A) analyze the production, trade and consumption of U.S. products

affected by this title, taking into consideration employment, profit levels,

and use of productive facilities with respect to the domestic industries

concerned, and such other economic factors in such industries as it

considers relevant, including prices, wages, sales, inventories, patterns of

demand, capital investment, obsolescence of equipment, and

diversification of production; and

(B) describe the nature and extent of any significant change in

employment, profit levels, and use of productive facilities, and such other

conditions as it deems relevant in the domestic industries concerned,

which it believes are attributable to this title.

(c) SUBMISSION DATES; PUBLIC COMMENT.–(1) Each report required under

subsection (a) shall be submitted to the Congress before the close of the 9-month

period beginning on the day after the last day of the period covered by the report.

(2) The Commission shall provide an opportunity for the submission by the

public, either orally or in writing, or both, of information relating to matters

that will be addressed in the reports.

SEC. 207. IMPACT STUDY BY SECRETARY OF LABOR.
The Secretary of Labor, in consultation with other appropriate Federal agencies,

shall undertake a continuing review and analysis of the impact that the

implementation of the provisions of this title has with respect to U.S. labor; and

shall make an annual written report to Congress on the results of such review and

analysis.
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SEC. 208. TERMINATION OF PREFERENTIAL TREATMENT

(a) IN GENERAL.—No duty free treatment or other preferential treatment

extended to beneficiary countries under this title shall –

(1) remain in effect with respect to Colombia or Peru after December 31,

2010;

(2) remain in effect with respect to Ecuador after June 30, 2009, except that

duty-free treatment and other preferential treatment under this title shall

remain in effect with respect to Ecuador during the period beginning on

July 1, 2009, and ending on December 31, 2010, unless the President

reviews the criteria set forth in section 203, and on or before June 30,

2009, reports to the Committee on Finance of the Senate and the

Committee on Ways and Means of the House of Representatives

pursuant to subsection (b) that—

(A) the President has determined that Ecuador does not satisfy the

requirements set forth in section 203(c) for being designated as a

beneficiary country; and

(B) in making that determination, the President has taken into

account each of the factors set forth in section 203(d); and

(3) Remain in effect with respect to Bolivia after June 30, 2009, except that

duty-free treatment and other preferential treatment under this title shall

remain in effect with respect to Bolivia during the period beginning on

July 1, 2009 and ending December 31, 2010, only if the President

reviews the criteria set forth in section 203, and on or before June 30,

2009, reports to the Committee on Finance of the Senate and the

Committee on Ways and Means of the House of Representatives

pursuant to subsection (b) that –

(A) the President has determined that Ecuador does not satisfy the

requirements set forth in section 203(c) for being designated as a

beneficiary country; and

(B) in making that determination, the President has taken into

account each of the factors set forth in section 203(d).

(b) REPORTS. – On or before June 30, 2009, the President shall make

determinations pursuant to subsections (a)(2)(A) and (a)(3)(A) and report to

the Committee on Finance of the Senate and the Committee on Ways and

Means of the House of Representatives on –

(1) such determinations; and

(2) the reasons for such determinations.

F. AFRICAN GROWTH AND OPPORTUNITY ACT

[19 U.S.C. 2466a;2466b, 3701-3706, 3722-3723; Public Law 106-200, Public Law 107-210, Public

Law 108-429, and Public Law 108-274, Public Law 109-432, and Public Law 110-436]
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TRADE ACT OF 1974
GENERALIZED SYSTEM OF PREFERENCES

[Excerpts]

SEC. 506A. DESIGNATION OF SUB-SAHARAN AFRICAN COUNTRIES FOR CERTAIN

BENEFITS.
(a) AUTHORITY TO DESIGNATE.—

(1) IN GENERAL.–Notwithstanding any other provision of law, the President is

authorized to designate a country listed in section 107 of the African Growth

and Opportunity Act as a beneficiary sub-Saharan African country eligible for

the benefits described in subsection (b)—

(A) if the President determines that the country meets the eligibility

requirements set forth in section 104 of that Act, as such requirements are

in effect on the date of the enactment of that Act: and

(B) subject to the authority granted to the President under subsections

(a), (d), and (e) of section 502, if the country otherwise meets the

eligibility criteria set forth in section 502.

(2) MONITORING AND REVIEW OF CERTAIN COUNTRIES.–The President shall

monitor, review, and report to Congress annually on the progress of each

country listed in section 107 of the African Growth and Opportunity Act in

meeting the requirements described in paragraph (1) in order to determine the

current or potential eligibility of each country to be designated as a beneficiary

sub-Saharan African country for purposes of this section. The President's

determinations, and explanations of such determinations, with specific analysis

of the eligibility requirements described in paragraph (1)(A), shall be included

in the annual report required by section 106 of the African Growth and

Opportunity Act.

(3) CONTINUINGCOMPLIANCE.–If the President determines that a beneficiary

sub-Saharan African country is not making continual progress in meeting the

requirements described in paragraph (1), the President shall terminate the

designation of that country as a beneficiary sub-Saharan African country for

purposes of this section, effective on January 1 of the year following the year in

which such determination is made.

(b) PREFERENTIAL TARIFF TREATMENT FOR CERTAIN ARTICLES.—

(1) IN GENERAL.–The President may provide duty-free treatment for any

article described in section 503(b)(1)(B) through (G) that is the growth,

product, or manufacture of a beneficiary sub-Saharan African country

described in subsection (a), if after receiving the advice of the International

Trade Commission in accordance with section 503(e), the President determines

that such article is not import-sensitive in the context of imports from

beneficiary sub-Saharan African countries.

(2) RULES OFORIGIN.–The duty-free treatment provided under paragraph (1)
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shall apply to any article described in that paragraph that meets the

requirements of section 503(a)(2), except that—

(A) if the cost or value of materials produced in the customs territory of

the United States is included with respect to that article, an amount not to

exceed 15 exceed 15 percent of the appraised value of the article at the

time it is entered that is attributed to such U.S. cost or value may be

applied toward determining the percentage referred to in subparagraph (A)

of section 503(a)(2); and

(B) the cost or value of the materials included with respect to that article

that are produced in one or more beneficiary sub-Saharan African

countries or former beneficiary sub-Saharan African countries shall be

applied in determining such percentage.

(c) BENEFICIARYSUB-SAHARANAFRICANCOUNTRIES, ETC.–For purposes of this

title- (1) the terms “beneficiary sub-Saharan African country” and “beneficiary

sub-Saharan African countries” mean a country or countries listed in section 107 of

the African Growth and Opportunity Act that the President has determined is

eligible under subsection (a) of this section.

(2) the term “former beneficiary sub-SaharanAfrican country”means a country

that, after being designated as a beneficiary sub-Saharan African country under

the African Growth and Opportunity Act, ceased to be designated as such a

country by reason of its entering into a free trade agreement with the United

States.

SEC. 506B. TERMINATIONOF BENEFITS FOR SUB-SAHARANAFRICANCOUNTRIES.
In the case of a beneficiary sub-Saharan African country, as defined in section

506A(c), duty-free treatment provided under this title shall remain in effect through

September 30, 2015.

AFRICAN GROWTH AND OPPORTUNITY ACT, as amended

Title I–Extension of Certain Trade Benefits to Sub-Saharan Africa
SUBTITLE A–TRADE POLICY FOR SUB-SAHARAN AFRICA

SEC. 101. SHORT TITLE.
This title may be cited as the “African Growth and Opportunity Act”.

SEC. 102. FINDINGS.
Congress finds that—

(1) it is in the mutual interest of the United States and the countries of

sub-Saharan Africa to promote stable and sustainable economic growth and

development in sub-Saharan Africa;

(2) the 48 countries of sub-Saharan Africa forma region richly endowedwith

both natural and human resources;

(3) sub-Saharan Africa represents a region of enormous economic potential

and of enduring political significance to the United States;

(4) the region has experienced the strengthening of democracy as countries in
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sub-Saharan Africa have taken steps to encourage broader participation in the

political process;

(5) certain countries in sub-Saharan Africa have increased their economic

growth rates, taken significant steps towards liberalizing their economies, and

made progress toward regional economic integration that can have positive

benefits for the region;

(6) despite those gains, the per capita income in sub-SaharanAfrica averages

approximately $500 annually;

(7) trade and investment, as the American experience has shown, can

represent powerful tools both for economic development and for encouraging

broader participation in a political process in which political freedom can

flourish;

(8) increased trade and investment flows have the greatest impact in an

economic environment in which trading partners eliminate barriers to trade and

capital flows and encourage the development of a vibrant private sector that

offers individual African citizens the freedom to expand their economic

opportunities and provide for their families;

(9) offering the countries of sub-Saharan Africa enhanced trade preferences

will encourage both higher levels of trade and direct investment in support of

the positive economic and political developments under way throughout the

region; and

(10) encouraging the reciprocal reduction of trade and investment barriers in

Africa will enhance the benefits of trade and investment for the region as well

as enhance commercial and political ties between the United States and

sub-Saharan Africa.

SEC. 103. STATEMENT OF POLICY.
Congress supports—

(1) encouraging increased trade and investment between the United States

and sub-Saharan Africa;

(2) reducing tariff and nontariff barriers and other obstacles to sub-Saharan

African and U.S. trade;

(3) expanding U.S. assistance to sub-Saharan Africa's regional integration

efforts;

(4) negotiating reciprocal and mutually beneficial trade agreements,

including the possibility of establishing free trade areas that serve the interests

of both the United States and the countries of sub-Saharan Africa;

(5) focusing on countries committed to the rule of law, economic reform, and

the eradication of poverty;

(6) strengthening and expanding the private sector in sub-Saharan Africa,

especially enterprises owned by women and small businesses;

(7) facilitating the development of civil societies and political freedom in

sub-Saharan Africa,

(8) establishing a United States-Sub-Saharan Africa Trade and Economic
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Cooperation Forum; and

(9) the accession of the countries in sub-Saharan Africa to the Organization

for Economic Cooperation and Development (OECD) Convention on

Combating Bribery of Foreign Public Officials in International Business

Transactions.

SEC. 104. ELIGIBILITY REQUIREMENTS.
(a) INGENERAL.–The President is authorized to designate a sub-Saharan African

country as an eligible sub-Saharan African country if the President determines that

the country—

(1) has established, or is making continual progress toward establishing—

(A) a market-based economy that protects private property rights,

incorporates an open rules-based trading system, and minimizes

government interference in the economy through measures such as price

controls, subsidies, and government ownership of economic assets;

(B) the rule of law, political pluralism, and the right to due process, a

fair trial, and equal protection under the law;

(C) the elimination of barriers to U.S. trade and investment, including

by—

(i) the provision of national treatment and measures to create an

environment conducive to domestic and foreign investment;

(ii) the protection of intellectual property; and

(iii) the resolution of bilateral trade and investment disputes;

(D) economic policies to reduce poverty, increase the availability of

health care and educational opportunities, expand physical infrastructure,

promote the development of private enterprise, and encourage the

formation of capital markets through micro-credit or other programs;

(E) a system to combat corruption and bribery, such as signing and

implementing the Convention on Combating Bribery of Foreign Public

Officials in International Business Transactions; and

(F) protection of internationally recognized worker rights, including the

right of association, the right to organize and bargain collectively, a

prohibition on the use of any form of forced or compulsory labor, a

minimum age for the employment of children, and acceptable conditions of

work with respect to minimum wages, hours of work, and occupational

safety and health;

(2) does not engage in activities that undermine U.S. national security or

foreign policy interests; and

(3) does not engage in gross violations of internationally recognized human

rights or provide support for acts of international terrorism and cooperates in

international efforts to eliminate human rights violations and terrorist activities.

(b) CONTINUING COMPLIANCE.–If the President determines that an eligible

sub-Saharan African country is not making continual progress in meeting the

requirements described in subsection (a)(1), the President shall terminate the
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designation of the country made pursuant to subsection (a).

SEC. 105. UNITED STATES-SUB-SAHARAN AFRICA TRADE AND ECONOMIC

COOPERATION FORUM.
(a) DECLARATION OF POLICY.–The President shall convene annual high-level

meetings between appropriate officials of the U.S. Government and officials of the

governments of sub-Saharan African countries in order to foster close economic ties

between the United States and sub-Saharan Africa.

(b) ESTABLISHMENT.–Not later than 12 months after the date of the enactment of

this Act, the President, after consulting with Congress and the governments

concerned, shall establish a United States-Sub-SaharanAfrica Trade and Economic

Cooperation Forum (in this section referred to as the “Forum”).

(c) REQUIREMENTS.–In creating the Forum, the President shall meet the following

requirements:

(1) The President shall direct the Secretary of Commerce, the Secretary of

the Treasury, the Secretary of State, and the United States Trade

Representative to host the first annual meeting with their counterparts from the

governments of sub-Saharan African countries eligible under section 104, and

those sub-Saharan African countries that the President determines are taking

substantial positive steps towards meeting the eligibility requirements in

section 104. The purpose of the meeting shall be to discuss expanding trade

and investment relations between the United States and sub-SaharanAfrica and

the implementation of this title including encouraging joint ventures between

small and large businesses. The President shall also direct the Secretaries and

the United States Trade Representative to invite to the meeting representatives

from appropriate sub-Saharan African regional organizations and government

officials from other appropriate countries in sub-Saharan Africa.

(2)(A) The President, in consultationwith the Congress, shall encourageU.S.

nongovernmental organizations to host annual meetingswith nongovernmental

organizations from sub-Saharan Africa in conjunctionwith the annualmeetings

of the Forum for the purpose of discussing the issues described in paragraph

(1).

(B) The President, in consultation with the Congress, shall encourage

U.S. representatives of the private sector to host annual meetings with

representatives of the private sector from sub-Saharan Africa in

conjunction with the annual meetings of the Forum for the purpose of

discussing the issues described in paragraph (1).

(3) The President shall, to the extent practicable, meet with the heads of

governments of sub-Saharan African countries eligible under section 104, and

those sub-Saharan African countries that the President determines are taking

substantial positive steps toward meeting the eligibility requirements in section

104, not less than once every 2 years for the purpose of discussing the issues

described in paragraph (1). The first such meeting should take place not later

than 12 months after the date of the enactment of this Act.
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(d) DISSEMINATION OF INFORMATION BYUSIS.–In order to assist in carrying out

the purposes of the Forum, the U.S. Information Service shall disseminate regularly,

through multiple media, economic information in support of the free market

economic reforms described in this title.

(e) HIV/AIDSEFFECTONTHESUB-SAHARANAFRICANWORKFORCE.–In selecting

issues of common interest to the United States-Sub-Saharan Africa Trade and

Economic Cooperation Forum, the President shall instruct the U.S. delegates to the

Forum to promote a review by the Forum of the HIV/AIDS epidemic in each

sub-Saharan African country and the effect of theHIV/AIDS epidemic on economic

development in each country.

SEC. 106. REPORTING REQUIREMENT.
The President shall submit to the Congress, not later than 1 year after the date of

the enactment of this Act, and annually thereafter through 2008, a comprehensive

report on the trade and investment policy of the United States for sub-Saharan

Africa, and on the implementation of this title and the amendments made by this

title.

SEC. 107. SUB-SAHARAN AFRICA DEFINED.
For purposes of this title, the terms “sub-Saharan Africa”, “sub-Saharan African

country”, “country in sub-Saharan Africa”, and “countries in sub-Saharan Africa”

refer to the following or any successor political entities:
Republic of Angola (Angola).

Republic of Benin (Benin).

Republic of Botswana (Botswana).

Burkina Faso (Burkina).

Republic of Burundi (Burundi).

Republic of Cameroon (Cameroon).

Republic of Cape Verde (Cape Verde).

Centreal African Republic.

Republic of Chad (Chad).

Federal Islamic Republic of the Comoros (Comoros).

Democratic Republic of Congo.

Republic of the Congo (Congo).

Republic of Cote d'Ivoire (Cote d'Ivoire).

Republic of Djibouti (Djibouti).

Republic of Equatorial Guinea (Equatorial Guinea).

State of Eritrea (Eritrea).

Ethiopia

Gabonese Republic (Gabon).

Republic of the Gambia (Gambia).

Republic of Ghana (Ghana).

Republic of Guinea (Guinea).

Republic of Guinea-Bissau (Guinea-Bissau).

Republic of Kenya (Kenya).

Kingdom of Lesotho (Lesotho).

Republic of Liberia (Liberia).

Republic of Madagascar (Madagascar).

Republic of Malawi (Malawi).

Republic of Mali (Mali).

Islamic Republic of Mauritania (Mauritania).
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Republic of Mauritius (Mauritius).

Republic of Mozambique (Mozambique).

Republic of Namibia (Namibia).

Republic of Niger (Niger).

Federal Republic of Nigeria (Nigeria).

Republic of Rwanda (Rwanda).

Democratic Republic of Sao TomeAE1 and Principe (Sam TomeAE1 and Principe).

Republic of Senegal (Senegal).

Republic of Seychelles (Seychelles).

Republic of Sierra Leone (Sierra Leone).

Somalia.

Republic of South Africa (South Africa).

Republic of Sudan (Sudan).

Kingdom of Swaziland (Swaziland).

United Republic of Tanzania (Tanzania).

Republic of Togo (Togo).

Republic of Uganda (Uganda).

Republic of Zambia (Zambia).

Republic of Zimbabwe (Zimbabwe).

SUBTITLE B–TRADE BENEFITS

SEC. 111. ELIGIBILITY FOR CERTAIN BENEFITS.
[Adds new section 506A to Title V of the Trade Act of 1974, reprinted above]

SEC. 112. TREATMENT OF CERTAIN TEXTILES AND APPAREL.
(a) Preferential treatment. Textile and apparel articles described in subsection (b)

that are imported directly into the customs territory of the United States from a

beneficiary sub-Saharan African country described in section 506A(c) of the Trade

Act of 1974, shall enter the United States free of duty and free of any quantitative

limitations in accordance with the provisions set forth in subsection (b), if the

country has satisfied the requirements set forth in section 113.

(b) Products covered. Subject to subsection (c), the preferential treatment

described in subsection (a) shall apply only to the following textile and apparel

products:

(1) Apparel articles assembled in one or more beneficiary sub-SaharanAfrican

countries. Apparel articles sewn or otherwise assembled in one or more

beneficiary sub-Saharan African countries from fabricswholly formed and cut, or

from components knit-to-shape, in the United States fromyarnswholly formed in

the United States, or both (including fabrics not formed from yarns, if such

fabrics are classifiable under heading 5602 or 5603 of the Harmonized Tariff

Schedule of the United States and are wholly formed and cut in theUnited States)

that are—

(A) entered under subheading 9802.00.80 of the Harmonized Tariff

Schedule of the United States; or

(B) entered under chapter 61 or 62 of the Harmonized Tariff Schedule

of the United States, if, after such assembly, the articles would have

qualified for entry under subheading 9802.00.80 of theHarmonized Tariff

Schedule of the United States but for the fact that the articles were
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embroidered or subjected to stone-washing, enzyme-washing, acid

washing, perma-pressing, oven-baking, leaching, garment-dyeing, screen

printing, or other similar processes.

(2) Other apparel articles assembled in one or more beneficiary sub-Saharan

African countries. Apparel articles sewn or otherwise assembled in one or more

beneficiary sub-Saharan African countrieswith thread formed in theUnited States

from fabrics wholly formed in the United States and cut in one or more

beneficiary sub-Saharan African countries from yarns wholly formed in the

United States, or from components knit-to-shape in the United States from yarns

wholly formed in the United States, or both (including fabrics not formed from

yarns, if such fabrics are classifiable under heading 5602 or 5603 of the

Harmonized Tariff Schedule of the United States and are wholly formed in the

United States).

(3) Apparel articles from regional fabric or yarns. Apparel articles wholly

assembled in one or more beneficiary sub-Saharan African countries from fabric

wholly formed in one or more beneficiary sub-Saharan African countries from

yarns originating in the United States or one or more beneficiary sub-Saharan

African countries or former beneficiary sub-Saharan African countries, or both

(including fabrics not formed from yarns, if such fabrics are classified under

heading 5602 or 5603 of the Harmonized Tariff Schedule of the United States

and are wholly formed in one or more beneficiary sub-Saharan African

countries), or from components knit-to-shape in one or more beneficiary sub-

Saharan African countries from yarns originating in the United States or one or

more beneficiary sub-Saharan African countries or former beneficiary sub-

Saharan African countries, or both, or apparel articleswholly formed on seamless

knitting machines in a beneficiary sub-Saharan African country from yarns

originating either in the United States or one or more beneficiary sub-Saharan

African countries, whether or not the apparel articles are also made from any of

the fabrics, fabric components formed, or components knit-to-shape described in

paragraph (1) or (2) (unless the apparel articles are made exclusively from anyof

the fabrics, fabric components formed, or components knit-to-shape described in

paragraph (1) or (2)), subject to the following:

(A) Limitations on benefits.

(i) In general. Preferential treatment under this paragraph shall be

extended in the 1-year period beginning October 1, 2003, and in each

of the 11 succeeding 1-year periods, to imports of apparel articles in

an amount not to exceed the applicable percentage of the aggregate

square meter equivalents of all apparel articles imported into the

United States in the preceding 12-month period for which data are

available.

(ii) Applicable percentage. For purposes of this subparagraph, the

term "applicable percentage" means—

(I) 4.747 percent for the 1-year period beginning October 1,
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2003, increased in each of the 5 succeeding 1-year periods by

equal increments, so that for the 1-year period beginningOctober

1, 2007, the applicable percentage does not exceed 7 percent;

and

(II) for each succeeding 1-year period until September 30,

2015, not to exceed 7 percent.

(B) Surge mechanism.

(i) Import monitoring. The Secretary of Commerce shall monitor

imports of articles described in this paragraph on a monthly basis to

determine if there has been a surge in imports of such articles. In

order to permit public access to preliminary international trade data

and to facilitate the early identification of potentially disruptive

import surges, the Director of the Office of Management and Budget

may grant an exception to the publication dates established for the

release of data on United States international trade in covered articles,

if the Director notifies Congress of the early release of the data.

(ii) Determination of damage or threat thereof. Whenever the

Secretary of Commerce determines, based on the data described in

clause (i), or pursuant to a written request made by an interested

party, that there has been a surge in imports of an article described in

this paragraph from a beneficiary sub-Saharan African country, the

Secretary shall determine whether such article from such country is

being imported in such increased quantities as to cause serious

damage, or threat thereof, to the domestic industry producing a like or

directly competitive article. If the Secretary's determination is

affirmative, the President shall suspend the duty-free treatment

provided for such article under this paragraph. If the inquiry is

initiated at the request of an interested party, the Secretary shall make

the determination within 60 days after the date of the request.

(iii) Factors to consider. In determining whether a domestic

industry has been seriously damaged, or is threatened with serious

damage, the Secretary shall examine the effect of the imports on

relevant economic indicators such as domestic production, sales,

market share, capacity utilization, inventories, employment, profits,

exports, prices, and investment.

(iv) Procedure.

(I) Initiation. The Secretary of Commerce shall initiate an

inquiry within 10 days after receiving a written request and

supporting information for an inquiry from an interested party.

Notice of initiation of an inquiry shall be published in the Federal

Register.

(II) Participation by interested parties. The Secretary of

Commerce shall establish procedures to ensure participation in
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the inquiry by interested parties.

(III) Notice of determination. The Secretary shall publish the

determination described in clause (ii) in the Federal Register.

(IV) Information available. If relevant information is not

available on the record or any party withholds information that

has been requested by the Secretary, the Secretary shall make the

determination on the basis of the facts available. When the

Secretary relies on information submitted in the inquiry as facts

available, the Secretary shall, to the extent practicable,

corroborate the information from independent sources that are

reasonably available to the Secretary.

(v) Interested party. For purposes of this subparagraph, the term

"interested party" means any producer of a like or directly

competitive article, a certified union or recognized union or group of

workers which is representative of an industry engaged in the

manufacture, production, or sale in the United States of a like or

directly competitive article, a trade or business association

representing producers or sellers of like or directly competitive

articles, producers engaged in the production of essential inputs for

like or directly competitive articles, a certified union or group of

workers which is representative of an industry engaged in the

manufacture, production, or sale of essential inputs for the like or

directly competitive article, or a trade or business association

representing companies engaged in the manufacture, production, or

sale of such essential inputs.

(4) Sweaters knit-to-shape from cashmere or merino wool.

(A) Cashmere. Sweaters, in chief weight of cashmere, knit-to-shape in

one or more beneficiary sub-Saharan African countries and classifiable

under subheading 6110.10 of the Harmonized Tariff Schedule of the

United States.

(B) Merino wool. Sweaters, 50 percent or more by weight of wool

measuring 21.5 microns in diameter or finer, knit-to-shape in one or more

beneficiary sub-Saharan African countries.

(5) Apparel articles wholly assembled from fabric or yarn not available in

commercial quantities in the United States.

(A) In general. Apparel articles that are both cut (or knit-to-shape) and

sewn or otherwise assembled in one or more beneficiary sub-Saharan

African countries, to the extent that apparel articles of such fabrics or

yarns would be eligible for preferential treatment, without regard to the

source of the fabrics or yarns, under Annex 401 to the NAFTA.

(B) Additional apparel articles. At the request of any interested party

and subject to the following requirements, the President is authorized to

proclaim the treatment provided under subparagraph (A) for yarns or
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fabrics not described in subparagraph (A) if—

(i) the President determines that such yarns or fabrics cannot be

supplied by the domestic industry in commercial quantities in a timely

manner;

(ii) the President has obtained advice regarding the proposed action

from the appropriate advisory committee established under section

135 of the Trade Act of 1974 and the United States International

Trade Commission;

(iii) within 60 calendar days after the request, the President has

submitted a report to the Committee on Ways and Means of the

House of Representatives and the Committee on Finance of the

Senate that sets forth—

(I) the action proposed to be proclaimed and the reasons for

such action; and

(II) the advice obtained under clause (ii);

(iv) a period of 60 calendar days, beginning with the first day on

which the President has met the requirements of subclauses (I) and

(II) of clause (iii), has expired; and

(v) the President has consulted with such committees regarding the

proposed action during the period referred to in clause (iii).

(C) Removal of Designation of Fabrics or Yarns Not Available in

Commercial Quantities. – If the President determines that any fabric or

yarn was determined to be eligible for preferential treatment under

subparagraph (A) on the basis of fraud, the President is authorized to

remove that designation from that fabric or yarn with respect to article

entered after such removal.

(6) Handloomed, handmade, folklore articles and ethnic printed fabrics.

(A) In general. A handloomed, handmade, folklore article or an ethnic

printed fabric of a beneficiary sub-Saharan African country or countries

that is certified as such by the competent authority of such beneficiary

country or countries. For purposes of this section, the President, after

consultation with the beneficiary sub-SaharanAfrican country or countries

concerned, shall determine which, if any, particular textile and apparel

goods of the country (or countries) shall be treated as being handloomed,

handmade, or folklore articles or an ethic printed fabric.

(B) Requirements for ethnic printed fabric. Ethnic printed fabrics

qualified under this paragraph are—

(i) fabrics containing a selvedge on both edges, having a width of

less than 50 inches, classifiable under subheading 5208.52.30 or

5208.52.40 of the Harmonized Tariff Schedule of the United States;

(ii) of the type that contains designs, symbols, and other

characteristics of African prints—

(I) normally produced for and sold on the indigenous African
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market; and

(II) normally sold in Africa by the piece as opposed to being

tailored into garments before being sold in indigenous African

markets;

(iii) printed, including waxed, in one or more eligible beneficiary

sub-Saharan countries; and

(iv) fabrics formed in the United States, from yarns formed in the

United States, or from fabric formed in one or more beneficiary sub-

Saharan African country from yarn originating in either the United

States or one or more beneficiary sub-Saharan African countries.

(7) Apparel articles assembled in one or more beneficiary sub-SaharanAfrican

countries from United States and beneficiary sub-Saharan African country

components. Apparel articles sewn or otherwise assembled in one or more

beneficiary sub-Saharan African countrieswith thread formed in theUnited States

from components cut in the United States and one or more beneficiary sub-

Saharan African countries or former beneficiary sub-Saharan African countries

from fabric wholly formed in the United States from yarns wholly formed in the

United States, or from components knit-to-shape in the United States and one or

more beneficiary sub-Saharan African countries or former beneficiary sub-

Saharan African countries from yarns wholly formed in the United States, or both

(including fabrics not formed from yarns, if such fabrics are classifiable under

heading 5602 or 5603 of the Harmonized Tariff Schedule of the United States).

(8) TEXTILE ARTICLES ORIGINATING ENTIRELY IN ONE OR MORE LESSER

DEVELOPED BENEFICIARY SUB-SAHARAN AFRICAN COUNTRIES.—Textile and textile

articles classifiable under chapters 50 through 60 or chapter 63 of the

Harmonized Tariff Schedule of the United States that are products of a lesser

developed beneficiary sub-Saharan African country and are wholly formed in

one or more such countries from fibers, yarns, fabrics, fabric components, or

components knit-to-shape that are the product of one or more such countries.

(c) LESSER DEVELOPED COUNTRIES. –

(1) PREFERENTIALTREATMENTOFPRODUCTSTHROUGHSEPTEMBER30, 2012.

(A) PRODUCTS COVERED. – In addition to the products described in

subsection (b) and subject to the paragraph (2), the preferential treatment

described in subsection (a) shall apply through September 30, 2012, to

apparel articles wholly assembled, or knit-to-shape andwholly assembled,

or both, in one or more lesser developed beneficiary sub-Saharan African

countries, regardless of the country of origin of the fabric or the yarn used

to make such articles in an amount not to exceed the applicable percentage

of the aggregate square meter equivalents of all apparel articles imported

into the United States in the preceding 12-month period for which data are

available.

(B) APPLICABLE PERCENTAGE.- For purposes of subparagraph (A) the

term ‘applicable percentage’ means –
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(i) 2.9285 percent for the 1-year period beginning on October 1,

2005; and

(ii) 3.5 percent for the 1-year period beginning on October 1, 2006,

and each 1-year period thereafter through September 30, 2012.

(2) APPLICABILITY OF OTHER PROVISIONS.—Subsection (b)(3)(B) applies to

apparel articles eligible for preferential treatment under this subsection to

the same extent as that subsection applies to apparel articles eligible for

preferential treatment under subsection (b)(3).

(3) DEFINITION.—In this subsection, the term ‘‘lesser developed beneficiary

sub-Saharan African country’’ means—

(A) a beneficiary sub-Saharan African country that had a per capita

gross national product of less than $1,500 in 1998, as measured by the

International Bank for Reconstruction and Development;

(B) Botswana;

(C) Namibia; and

(D) Mauritius.

(d) Treatment of quotas on textile and apparel imports from Kenya and

Mauritius. The President shall eliminate the existing quotas on textile and apparel

articles imported into the United States—

(1) from Kenya within 30 days after that country adopts an effective visa

system to prevent unlawful transshipment of textile and apparel articles and the

use of counterfeit documents relating to the importation of the articles into the

United States; and

(2) fromMauritius within 30 days after that country adopts such a visa system.

The Customs Service shall provide the necessary technical assistance to Kenya

and Mauritius in the development and implementation of the visa systems.

(e) Special rules.

(1) Findings and trimmings.

(A) General rule. An article otherwise eligible for preferential treatment

under this section shall not be ineligible for such treatment because the

article contains findings or trimmings of foreign origin, if the value of such

findings and trimmings do not exceed 25 percent of the cost of the

components of the assembled article. Examples of findings and trimmings

are sewing thread, hooks and eyes, snaps, buttons, "bow buds", decorative

lace trim, elastic strips, and zippers, including zipper tapes and labels.

Elastic strips are considered findings or trimmings only if they are each

less than 1 inch in width and used in the production of brassieres.

(B) Certain interlinings.

(i) General rule. An article otherwise eligible for preferential

treatment under this section shall not be ineligible for such treatment

because the article contains certain interlinings of foreign origin, if the

value of such interlinings (and any findings and trimmings) does not

exceed 25 percent of the cost of the components of the assembled
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article.

(ii) Interlinings described. Interlinings eligible for the treatment

described in clause (i) include only a chest type plate, a "hymo" piece,

or "sleeve header", of woven or weft-inserted warp knit construction

and of coarse animal hair or man-made filaments.

(iii) Termination of treatment. The treatment described in this

subparagraph shall terminate if the President makes a determination

that United States manufacturers are producing such interlinings in

the United States in commercial quantities.

(C) Exception. In the case of an article described in subsection (b)(2),

sewing thread shall not be treated as findings or trimmings under

subparagraph (A).

(2) De minimis rule. An article otherwise eligible for preferential treatment

under this section shall not be ineligible for such treatment because the article

contains fibers or yarns not wholly formed in the United States or one or more

beneficiary sub-Saharan African countries or former beneficiary sub-Saharan

African countries if the total weight of all such fibers and yarns is not more than

10 percent of the total weight of the article.

(3) Certain components. An article otherwise eligible for preferential treatment

under this section will not be ineligible for such treatment because the article

contains—

(A) any collars or cuffs (cut or knit-to-shape),

(B) drawstrings,

(C) shoulder pads or other padding,

(D) waistbands,

(E) belt attached to the article,

(F) straps containing elastic, or

(G) elbow patches,

that do not meet the requirements set forth in subsection (b), regardless of the

country of origin of the item referred to in the applicable subparagraph of this

paragraph.

(f) Definitions. In this section and section 113:

(1) Agreement on textiles and clothing. The term "Agreement on Textiles and

Clothing " means the Agreement on Textiles and Clothing referred to in section

101(d)(4) of the Uruguay Round Agreements Act.

(2) Beneficiary sub-Saharan African country, etc. The terms "beneficiary sub-

Saharan African country" and "beneficiary sub-Saharan African countries" have

the same meaning as such terms have under section 506A(c) of the Trade Act of

1974.

(3) NAFTA. The term "NAFTA" means the North American Free Trade

Agreement entered into between the United States, Mexico, and Canada on

December 17, 1992.

(4) Former sub-Saharan African country. The term "former sub-Saharan
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African country" means a country that, after being designated as a beneficiary

sub-Saharan African country under this Act, ceased to be designated as such a

beneficiary sub-Saharan country by reason of its entering into a free trade

agreement with the United States.

(g) EFFECTIVE DATE.–This section takes effect on October 1, 2000, and shall

remain in effect through September 30, 2008.

SEC. 113. PROTECTIONS AGAINST TRANSSHIPMENT.
(a) PREFERENTIAL TREATMENT CONDITIONED ON ENFORCEMENTMEASURES.–

(1) IN GENERAL.–The preferential treatment under section 112(a) shall not be

provided to textile and apparel articles that are imported from a beneficiary

sub-Saharan African country unless that country—

(A) has adopted an effective visa system, domestic laws, and

enforcement procedures applicable to covered articles to prevent unlawful

transshipment of the articles and the use of counterfeit documents relating

to the importation of the articles into the United States;

(B) has enacted legislation or promulgated regulations that would permit

U.S. Customs Service verification teams to have the access necessary to

investigate thoroughly allegations of transshipment through such country;

(C) agrees to report, on a timely basis, at the request of the U.S.

Customs Service, on the total exports fromand imports into that country of

covered articles, consistent with the manner in which the records are kept

by that country;

(D) will cooperate fully with the United States to address and take

action necessary to prevent circumvention as provided in Article 5 of the

Agreement on Textiles and Clothing;

(E) agrees to require all producers and exporters of covered articles in

that country to maintain complete records of the production and the export

of covered articles, including materials used in the production, for at least

2 years after the production or export (as the case may be); and

(F) agrees to report, on a timely basis, at the request of theU.S. Customs

Service, documentation establishing the country of origin of covered

articles as used by that country in implementing an effective visa system.

(2) COUNTRYOFORIGINDOCUMENTATION.–For purposes of paragraph (1)(F),

documentation regarding the country of origin of the covered articles includes

documentation such as production records, information relating to the place of

production, the number and identification of the types of machinery used in

production, the number of workers employed in production, and certification

from both the manufacturer and the exporter.

(b) CUSTOMS PROCEDURES AND ENFORCEMENT.—

(1) IN GENERAL.—

(A) REGULATIONS.–Any importer that claims preferential treatment

under section 112 shall comply with customs procedures similar in all

material respects to the requirements of Article 502(1) of the NAFTA as
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implemented pursuant to U.S. law, in accordance with regulations

promulgated by the Secretary of the Treasury.

(B) DETERMINATION.–

(i) IN GENERAL.–In order to qualify for the preferential treatment

under section 112 and for a Certificate of Origin to be valid with

respect to any article for which such treatment is claimed, there shall

be in effect a determination by the President that each country

described in clause (ii)—

(I) has implemented and follows: or

(II) is making substantial progress toward implementing and

following, procedures and requirements similar in all material

respects to the relevant procedures and requirements under

chapter 5 of the NAFTA.

(ii) COUNTRYDESCRIBED.–A country is described in this clause if it

is a beneficiary sub-Saharan African country—

(I) from which the article is exported; or

(II) in which materials used in the production of the article

originate or in which the article or such materials, undergo

production that contributes to a claim that the article is eligible

for preferential treatment.

(2) CERTIFICATE OF ORIGIN.–The Certificate of Origin that otherwise would

be required pursuant to the provisions of paragraph (1) shall not be required in

the case of an article imported under section 112 if such Certificate of Origin

would not be required under Article 503 of the NAFTA (as implemented

pursuant to U.S. law), if the article were imported from Mexico.

(3) PENALTIES FOR EXPORTERS.–If the President determines, based on

sufficient evidence, that an exporter has engaged in transshipment as defined in

paragraph (4), then the President shall deny for a period of 5 years all benefits

under section 112 to such exporter, any successor of such exporter, and any

other entity owned or operated by the principal of the exporter.

(4) TRANSSHIPMENT DESCRIBED.–Transshipment within the meaning of this

subsection has occurred when preferential treatment for a textile or apparel

article under this Act has been claimed on the basis of material false

information concerning the country of origin, manufacture, processing, or

assembly of the article or any of its components. For purposes of this

paragraph, false information is material if disclosure of the true information

would mean or would have meant that the article is or was ineligible for

preferential treatment under section 112.

(5) MONITORING AND REPORTS TO CONGRESS.–The Customs Service shall

monitor and the Commissioner of Customs shall submit to Congress, not later

than March 31 of each year, a report on the effectiveness of the visa systems

and the implementation of legislation and regulations described in subsection

(a) and on measures taken by countries in sub-Saharan Africa which export
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textiles or apparel to the United States to prevent circumvention as described in

article 5 of the Agreement on Textiles and Clothing.

(c) CUSTOMS SERVICE ENFORCEMENT.–The Customs Service shall—

(1) make available technical assistance to the beneficiary sub-Saharan

African countries—

(A) in the development and implementation of visa systems, legislation,

and regulations described in subsection (a)(1)(A); and

(B) to train their officials in anti-transshipment enforcement;

(2) send production verification teams to at least four beneficiary

sub-Saharan African countries each year; and

(3) to the extent feasible, place beneficiary sub-SaharanAfrican countries on

the Electronic Visa (ELVIS) program.

(d) AUTHORIZATIONOFAPPROPRIATIONS.–There is authorized to be appropriated

to carry out subsection (c) the sum of $5,894,913.

SEC. 114. TERMINATION.
[Adds new section 506B to Title V of the Trade Act of 1974, reprinted above]

[SEC. 115. CLERICAL AMENDMENTS.]
SEC. 116. FREE TRADE AGREEMENTS WITH SUB-SAHARAN AFRICAN COUNTRIES.
(a) DECLARATION OF POLICY.–Congress declares that free trade agreements

should be negotiated, where feasible, with interested countries in sub-Saharan

Africa, in order to serve as the catalyst for increasing trade between the United

States and sub-Saharan Africa and increasing private sector investment in

sub-Saharan Africa.

(b) PLAN REQUIREMENT.–

(1) IN GENERAL.–The President, taking into account the provisions of the treaty

establishing the African Economic Community and the willingness of the

governments of sub-Saharan African countries to engage in negotiations to enter

into free trade agreements, shall develop a plan for the purpose of negotiating and

entering into one or more trade agreements with interested beneficiary

sub-Saharan African countries.

(2) ELEMENTS OF PLAN.–The plan shall include the following:

(A) The specific objectives of the United States with respect to negotiations

described in paragraph (1) and a suggested timetable for achieving those

objectives.

(B) The benefits to both the United States and the relevant sub-Saharan

African countries with respect to the applicable free trade agreement or

agreements.

(C) A mutually agreed-upon timetable for the negotiations.

(D) The implications for and the role of regional and sub-regional

organizations in sub-Saharan Africa with respect to such free trade agreement

or agreements.

(E) Subject matter anticipated to be covered by the negotiations and U.S.

laws, programs, and policies, as well as the laws of participating eligible
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African countries and existing bilateral and multilateral and economic

cooperation and trade agreements, that may be affected by the agreement or

agreements.

(F) Procedures to ensure the following:

(i) Adequate consultation with the Congress and the private sector

during the negotiations.

(ii) Consultation with the Congress regarding all matters relating to

implementation of the agreement or agreements.

(iii) Approval by the Congress of the agreement or agreements.

(iv) Adequate consultations with the relevant African governments

and African regional and subregional intergovernmental organizations

during the negotiation of the agreement or agreements.

(c) REPORTING REQUIREMENT.–Not later than 12 months after the date of the

enactment of this Act, the President shall prepare and transmit to the Congress a

report containing the plan developed pursuant to subsection (b).

Sec. 117. ASSISTANT UNITED STATES TRADE REPRESENTATIVE
FOR AFRICAN AFFAIRS.

It is the sense of the Congress that—

(1) the position of Assistant United States Trade Representative for African

Affairs is integral to the United States commitment to increasing United

States-sub-Saharan African trade and investment;

(2) the position of Assistant United States Trade Representative for African

Affairs should be maintained within the Office of the United States Trade

Representative to direct and coordinate interagency activities on United

States-Africa trade policy and investment matters and serve as—

(A) a primary point of contact in the executive branch for those persons

engaged in trade between the United States and sub-Saharan Africa; and

(B) the chief advisor to the United States Trade Representative on

issues of trade and investment with Africa; and

(3) the United States Trade Representative should have adequate funding and

staff to carry out the duties of the Assistant United States Trade Representative

for African Affairs described in paragraph (2), subject to the availability of

appropriations.

AGOA ACCELERATION ACT

[Excerpts]

SEC. 2. FINDINGS.
The Congress finds the following:

(1) The African Growth and Opportunity Act (in this section and section 3

referred to as ‘‘the Act’’) has helped to spur economic growth and bolster

economic reforms in the countries of sub-Saharan Africa and has fostered
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stronger economic ties between the countries of sub-Saharan Africa and the

United States; as a result, exports from the United States to sub-Saharan Africa

reached record levels after the enactment of the Act, while exports from sub-

Saharan Africa to the United States have increased considerably.

(2) The Act’s eligibility requirements have reinforced democratic values and

the rule of law, and have strengthened adherence to internationally recognized

worker rights in eligible sub- Saharan African countries.

(3) The Act has helped to bring about substantial increases in foreign

investment in sub-Saharan Africa, especially in the textile and apparel sectors,

where tens of thousands of new jobs have been created.

(4) As a result of the Agreement on Textiles and Apparel of the World Trade

Organization, under which quotas maintained by WTO member countries on

textile and apparel products end on January 1, 2005, sub-Saharan Africa’s textile

and apparel industry will be severely challenged by countrieswhose industries are

more developed and have greater capacity, economies of scale, and better

infrastructure.

(5) The underdeveloped physical and financial infrastructure in sub-Saharan

Africa continues to discourage investment in the region.

(6) Regional integration establishes a foundation onwhich sub-SaharanAfrican

countries can coordinate and pursue policies grounded in African interests and

history to achieve sustainable development.

(7) Expanded trade because of the Act has improved fundamental economic

conditions within sub-Saharan Africa. The Act has helped to create jobs in the

poorest region of the world, and most sub-Saharan African countries have sought

to take advantage of the opportunities provided by the Act.

(8) Agricultural biotechnology holds promise for helping solve global food

security and human health crises in Africa and, according to recent studies, has

made contributions to the protection of the environment by reducing the

application of pesticides, reducing soil erosion, and creating an environmentmore

hospitable to wildlife.

(9) (A) One of the greatest challenges facing African countries continues to be

the HIV/AIDS epidemic, which has infected as many as one out of every four

people in some countries, creating tremendous social, political, and economic

costs. African countries need continued United States financial and technical

assistance to combat this epidemic.

(B) More awareness and involvement by governments are necessary.

Countries like Uganda, recognizing the threat of HIV/AIDS, have boldly

attacked it through a combination of education, public awareness, enhanced

medical infrastructure and resources, and greater access to medical

treatment. An effective HIV/AIDS prevention and treatment strategy

involves all of these steps.
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(10) African countries continue to need trade capacity assistance to establish

viable economic capacity, a wellgrounded rule of law, and efficient government

practices.
SEC. 3. STATEMENT OF POLICY.
The Congress supports—

(1) a continued commitment to increase trade between the United States and

sub-Saharan Africa and increase investment in sub-Saharan Africa to the benefit

of workers, businesses, and farmers in the United States and in sub-Saharan

Africa, including by developing innovative approaches to encourage development

and investment in sub-Saharan Africa;

(2) a reduction of tariff and nontariff barriers and other obstacles to trade

between the countries of sub-Saharan Africa and the United States, with

particular emphasis on reducing barriers to trade in emerging sectors of the

economy that have the greatest potential for development;

(3) development of sub-Saharan Africa’s physical and financial infrastructure;

(4) international efforts to fight HIV/AIDS, malaria, tuberculosis, other

infectious diseases, and serious public health problems;

(5) many of the aims of the New Partnership for African Development

(NEPAD), which include—

(A) reducing poverty and increasing economic growth;

(B) promoting peace, democracy, security, and human rights;

(C) promoting African integration by deepening linkages between

African countries and by accelerating Africa’s economic and political

integration into the rest of the world;

(D) attracting investment, debt relief, and development assistance;

(E) promoting trade and economic diversification;

(F) broadening global market access for United States and African

exports;

(G) improving transparency, good governance, and political

accountability;

(H) expanding access to social services, education, and health services

with a high priority given to addressing HIV/AIDS, malaria, tuberculosis,

other infectious diseases, and other public health problems;

(I) promoting the role of women in social and economic development by

reinforcing education and training and by assuring their participation in

political and economic arenas; and

(J) building the capacity of governments in sub-Saharan Africa to set

and enforce a legal framework, as well as to enforce the rule of law;

(6) negotiation of reciprocal trade agreements between the United States and

sub-Saharan African countries, with the overall goal of expanding trade across all

of sub-Saharan Africa;

(7) the President seeking to negotiate, with interested eligible sub-Saharan

African countries, bilateral trade agreements that provide investment



- 558 -

opportunities, in accordance with section 2102(b)(3) of the Trade Act of 2002

(19 U.S.C. 3802(b)(3));

(8) efforts by the President to negotiate with the member countries of the

Southern African Customs Union in order to provide the opportunity to deepen

and make permanent the benefits of the Act while giving the United States access

to the markets of these African countries for United States goods and services, by

reducing tariffs and non-tariff barriers, strengthening intellectual property

protection, improving transparency, establishing general dispute settlement

mechanisms, and investor-state and state-to-state dispute settlement mechanisms

in investment;

(9) a comprehensive and ambitious trade agreement with the Southern African

Customs Union, covering all products and sectors, in order to mature the

economic relationship between sub-Saharan African countries and the United

States and because such an agreement would deepen United States economic and

political ties to the region, lend momentum to United States development efforts,

encourage greater United States investment, and promote regional integration and

economic growth;

(10) regional integration among sub-Saharan African countries and business

partnerships between United States and African firms; and

(11) economic diversification in sub-Saharan African countries and expansion

of trade beyond textiles and apparel.
SEC. 4. SENSE OF CONGRESS ON RECIPROCITY AND REGIONAL ECONOMIC
INTEGRATION.
It is the sense of the Congress that—

(1) the preferential market access opportunities for eligible sub-Saharan

African countries will be complemented and enhanced if those countries are

implementing actively and fully, consistent with any remaining applicable phase-

in periods, their obligations under the World Trade Organization, including

obligations under the Agreement on Trade-Related Aspects of Intellectual

Property, the Agreement on the Application of Sanitary and Phytosanitary

Measures, and the Agreement on Trade-Related Investment Measures, as well as

the other agreements described in section 101(d) of the Uruguay Round

Agreements Act (19 U.S.C. 3511(d));

(2) eligible sub-Saharan African countries should participate in and support

mutual trade liberalization in ongoing negotiations under the auspices of the

World Trade Organization, including by making reciprocal commitments with

respect to improving market access for industrial and agricultural goods, and for

services, recognizing that such commitments may need to reflect special and

differential treatment for developing countries;

(3) some of the most pernicious trade barriers against exports by developing

countries are the trade barriers maintained by other developing countries;

therefore, eligible sub-Saharan African countries will benefit from the reduction

of trade barriers in other developing countries, especially in developing countries
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that represent some of the greatest potential markets for African goods and

services; and

(4) all countries should make sanitary and phytosanitary decisions on the basis

of sound science.
SEC. 5. SENSE OF CONGRESS ON INTERPRETATION OF TEXTILE AND
APPAREL PROVISIONS OF AGOA.
It is the sense of the Congress that the executive branch, particularly the

Committee for the Implementation of Textile Agreements (CITA), the Bureau of

Customs and Border Protection of the Department of Homeland Security, and the

Department of Commerce, should interpret, implement, and enforce the provisions

of section 112 of the African Growth and Opportunity Act, relating to preferential

treatment of textile and apparel articles, broadly in order to expand trade by

maximizing opportunities for imports of such articles from eligible sub-Saharan

African countries.
SEC. 9. DEVELOPMENT STUDY AND CAPACITY BUILDING.
(a) REPORTS.—The President shall, by not later than 1 year after the date of the

enactment of this Act, conduct a study on each eligible sub-Saharan African

country, that—

(1) identifies sectors of the economy of that country with the greatest potential

for growth, including through export sales;

(2) identifies barriers, both domestically and internationally, that are impeding

growth in such sectors; and

(3) makes recommendations on how the United States Government and the

private sector can provide technical assistance to that country to assist in

dismantling such barriers and in promoting investment in such sectors.

(b) DISSEMINATIONOFINFORMATION.—The President shall disseminate information

in each study conducted under subsection (a) to the appropriate United States

agencies for the purpose of implementing recommendations on the provision of

technical assistance and in identifying opportunities for United States investors,

businesses, and farmers.
SEC. 10. ACTIVITIES IN SUPPORT OF INFRASTRUCTURE TO SUPPORT
INCREASING TRADE CAPACITY AND ECOTOURISM.
(a) FINDINGS.—The Congress finds the following:

(1) Ecotourism, which consists of—

(A) responsible and sustainable travel and visitation to relatively

undisturbed natural areas in order to enjoy and appreciate nature (and any

accompanying cultural features, both past and present) and animals,

including species that are rare or endangered,

(B) promotion of conservation and provision for beneficial involvement of

local populations, and

(C) visitation designed to have low negative impact upon the environment,

is expected to expand 30 percent globally over the next decade.
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(2) Ecotourism will increase trade capacity by sustaining otherwise

unsustainable infrastructure, such as road, port, water, energy, and

telecommunication development.

(3) According to the United States Department of State and the UnitedNations

Environment Programme, sustainabletourism, such as ecotourism, can be an

important part of the economic development of a region, especially a region with

natural and cultural protected areas.

(4) Sub-Saharan Africa enjoys an international comparative advantage in

ecotourism because it features extensive protected areas that host a variety of

ecosystems and traditional cultures that are major attractions for nature-oriented

tourism.

(5) National parks and reserves in sub-Saharan Africa should be considered a

basis for regional development, involving communities livingwithin and adjacent

to them and, given their strong international recognition, provide an advantage in

ecotourism marketing and promotion.

(6) Desert areas in sub-Saharan Africa represent complex ecotourism

attractions, showcasing natural, geological, and archaeological features, and

nomad and other cultures and traditions.

(7) Many natural zones in sub-Saharan Africa cross the political borders of

several countries; therefore, transboundary cooperation is fundamental for all

types of ecotourism development.

(8) The commercial viability of ecotourism is enhanced when small and

medium enterprises, particularly microenterprises, successfully engage with the

tourism industry in sub-Saharan Africa.

(9) Adequate capacity building is an essential component of ecotourism

development if local communities are to be real stakeholders that can sustain an

equitable approach to ecotourism management.

(10) Ecotourism needs to generate local community benefits by utilizing sub-

Saharan Africa’s natural heritage, parks, wildlife reserves, and other protected

areas that can play a significant role in encouraging local economic development

by sourcing food and other locally produced resources.

(b) ACTION BY THE PRESIDENT.—The President shall develop

and implement policies to—

(1) encourage the development of infrastructure projects that will help to

increase trade capacity and a sustainable ecotourism industry in eligible sub-

Saharan African countries;

(2) encourage and facilitate transboundary cooperation among sub-Saharan

African countries in order to facilitate trade;

(3) encourage the provision of technical assistance to eligible sub-Saharan

African countries to establish and sustain adequate trade capacity development;

and

(4) encourage micro-, small-, and medium-sized enterprises in eligible sub-

Saharan African countries to participate in the ecotourism industry.
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SEC. 11. ACTIVITIES IN SUPPORT OF TRANSPORTATION, ENERGY,
AGRICULTURE, AND TELECOMMUNICATIONS INFRASTRUCTURE.
(a) FINDINGS.—The Congress finds the following:

(1) In order to increase exports from, and trade among, eligible sub-Saharan

African countries, transportation systems in those countries must be improved to

increase transport efficiencies and lower transport costs.

(2) Vibrant economic growth requires a developed telecommunication and

energy infrastructure.

(3) Sub-Saharan Africa is rich in exportable agricultural goods, but

development of this industry remains stymied because of an underdeveloped

infrastructure.

(b) ACTIONBY THEPRESIDENT.—In order to enhance tradewithAfrica and to bring

the benefits of trade to African countries, the President shall develop and implement

policies to encourage investment in eligible sub-Saharan African countries,

particularly with respect to the following:

(1) Infrastructure projects that support, in particular, development of land

transport road and railroad networks and ports, and the continued upgrading and

liberalization of the energy and telecommunications sectors.

(2) The establishment and expansion of modern information and

communication technologies and practices to improve the ability of citizens to

research and disseminate information relating to, among other things, the

economy, education, trade, health, agriculture, the environment, and the media.

(3) Agriculture, particularly in processing and capacity enhancement.
SEC. 12. FACILITATION OF TRANSPORTATION.
In order to facilitate and increase trade flows between eligible sub-Saharan

African countries and the United States, the President shall foster improved port-to-

port and airport-to-airport relationships.

These relationships should facilitate—

(1) increased coordination between customs services at ports and airports in the

United States and such countries in order to reduce time in transit;

(2) interaction between customs and technical staff from ports and airports in

the United States and such countries in order to increase efficiency and safety

procedures and protocols relating to trade;

(3) coordination between chambers of commerce, freight forwarders, customs

brokers, and others involved in consolidating and moving freight; and

(4) trade through air service between airports in the United States and such

countries by increasing frequency and capacity.
SEC. 13. AGRICULTURAL TECHNICAL ASSISTANCE.
(a) IDENTIFICATIONOFCOUNTRIES.—The President shall identify not fewer than 10

eligible sub-Saharan African countries as having the greatest potential to increase

marketable exports of agricultural products to the United States and the greatest

need for technical assistance, particularly with respect to pest risk assessments and

complying with sanitary and phytosanitary rules of the United States.
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(b) PERSONNEL.—The President shall assign at least 20 fulltime personnel for the

purpose of providing assistance to the countries identified under subsection (a) to

ensure that exports of agricultural products from those countries meet the

requirements of United States law.
SEC. 14. TRADE ADVISORY COMMITTEE ON AFRICA.
The President shall convene the trade advisory committee on Africa established

by Executive Order 11846 of March 27, 1975, under section 135(c) of the Trade

Act of 1974, in order to facilitate the goals and objectives of the African Growth

and Opportunity Act and this Act, and to maintain ongoing discussionswithAfrican

trade and agriculture ministries and private sector organizations on issues ofmutual

concern, including regional and international trade concerns and World Trade

Organization issues.

G. CUSTOMS VALUATION

Section 402 of the Tariff Act of 1930, as amended

[19 U.S.C. 1401a; Public Law 71-361, as amended by Public Law 96-39 and Public Law 96-490]

SEC. 402. VALUE.
(a) IN GENERAL.–(1) Except as otherwise specifically provided for in this Act,

imported merchandise shall be appraised, for the purposes of this Act, on the basis

of the following:

(A) The transaction value provided for under subsection (b).

(B) The transaction value of identical merchandise provided for under

subsection (c), if the value referred to in subparagraph (A) cannot be

determined, or can be determined but cannot be used by reason of

subsection (b)(2).

(C) The transaction value of similar merchandise provided for under

subsection (c), if the value referred to in subparagraph (B) cannot be

determined.

(D) The deductive value provided for under subsection (d), if the value

referred to in subparagraph (C) cannot be determined and if the importer

does not request alternative valuation under paragraph (2).

(E) The computed value provided for under subsection (e), if the value

referred to in subparagraph (D) cannot be determined.

(F) The value provided for under subsection (f), if the value referred to

in subparagraph (E) cannot be determined.

(2) If the value referred to in paragraph (1)(C) cannot be determined with

respect to imported merchandise, the merchandise shall be appraised on the

basis of the computed value provided for under paragraph (1)(E), rather than

the deductive value provided for under paragraph (1)(D), if the importer makes

a request to that effect to the customs officer concerned within such time as the

Secretary shall prescribe. If the computed value of the merchandise cannot
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subsequently be determined, the merchandisemaynot be appraised on the basis

of the value referred to in paragraph (1)(F) unless the deductive value of the

merchandise cannot be determined under paragraph (1)(D).

(3) Upon written request therefor by the importer of merchandise, and

subject to provisions of law regarding the disclosure of information, the

customs officer concerned shall provide the importer with awritten explanation

of how the value of that merchandise was determined under this section.

(b) TRANSACTIONVALUEOFIMPORTEDMERCHANDISE.–(1) The transaction value

of imported merchandise is the price actually paid or payable for the merchandise

when sold for exportation to the United States, plus amounts equal to—

(A) the packing costs incurred by the buyer with respect to the imported

merchandise;

(B) any selling commission incurred by the buyer with respect to the

imported merchandise;

(C) the value, apportioned as appropriate, of any assist;

(D) any royalty or license fee related to the imported merchandise that

the buyer is required to pay, directly or indirectly, as a condition of the

sale of the imported merchandise for exportation to the United States; and

(E) the proceeds of any subsequent resale, disposal, or use of the

imported merchandise that accrue, directly or indirectly, to the seller.

The price actually paid or payable for importedmerchandise shall be increased by

the amounts attributable to the items (and no others) described in subparagraphs (A)

through (E) only to the extent that each such amount (i) is not otherwise included

within the price actually paid or payable; and (ii) is based on sufficient information.

If sufficient information is not available, for any reason, with respect to any amount

referred to in the preceding sentence, the transaction value of the imported

merchandise concerned shall be treated, for purposes of this section, as one that

cannot be determined.

(2)(A) The transaction value of imported merchandise determined under

paragraph (1) shall be the appraised value of that merchandise for the purposes of

this Act only if—

(i) there are not restrictions on the disposition or use of the

imported merchandise by the buyer other than restrictions that—

(I) are imposed or required by law,

(II) limit the geographical area in which the merchandise may

be resold, or

(III) do not substantially affect the value of the merchandise;

(ii) the sale of, or the price actually paid or payable for, the

imported merchandise is not subject to any condition or consideration

for which a value cannot be determined with respect to the imported

merchandise;

(iii) no part of the proceeds of any subsequent resale, disposal, or

use of the imported merchandise by the buyer will accrue directly or
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indirectly to the seller, unless an appropriate adjustment therefor can

be made under paragraph (1)(E); and

(iv) the buyer and seller are not related, or the buyer and seller are

related but the transaction value is acceptable, for purposes of this

subsection, under subparagraph (B).

(B) The transaction value between a related buyer and seller is

acceptable for the purposes of this subsection if an examination of the

circumstances of the sale of the imported merchandise indicates that the

relationship between such buyer and seller did not influence the price

actually paid or payable; or if the transaction value of the imported

merchandise closely approximates—

(i) the transaction value of identical merchandise, or of similar

merchandise, in sales to unrelated buyers in the United States; or

(ii) the deductive value or computed value for identical

merchandise or similar merchandise;

but only if each value referred to in clause (i) or (ii) that is used for

comparison relates to merchandise that was exported to the United

States at or about the same time as the imported merchandise.

(C) In applying the values used for comparison purposes under

subparagraph (B), there shall be taken into account differences with

respect to the sales involved (if such differences are based on sufficient

information whether supplied by the buyer or otherwise available to the

customs officer concerned) in—

(i) commercial levels;

(ii) quantity levels;

(iii) the costs, commissions, values, fees, and proceeds described in

paragraph (1); and

(iv) the costs incurred by the seller in sales in which he and the

buyer are not related that are not incurred by the seller in sales in

which he and the buyer are related.

(3) The transaction value of imported merchandise does not include any of

the following, if identified separately from the price actually paid or payable

and from any cost or other item referred to in paragraph (1):

(A) Any reasonable cost or charge that is incurred for—

(i) the construction, erection, assembly, or maintenance of, or the

technical assistance provided with respect to, themerchandise after its

importation into the United States; or

(ii) the transportation of the merchandise after such importation.

(B) The customs duties and other Federal taxes currently payable on the

imported merchandise by reason of its importation, and anyFederal excise

tax on, or measured by the value of, such merchandise for which vendors

in the United States are ordinarily liable.

(4) For purposes of this subsection—



- 565 -

(A) The term “price actually paid or payable” means the total

payment (whether direct or indirect, and exclusive of any costs, charges,

or expenses incurred for transportation, insurance, and related services

incident to the international shipment of the merchandise from the

country of exportation to the place of importation in the United States)

made, or to be made, for imported merchandise by the buyer to, or for

the benefit of, the seller.

(B) Any rebate of, or other decrease in, the price actually paid or

payable that is made or otherwise effected between the buyer and the

seller after the date of the importation of the merchandise into the

United States shall be disregarded in determining the transaction value

under paragraph (1).

(c) TRANSACTION VALUE OF IDENTICAL MERCHANDISE AND SIMILAR

MERCHANDISE.–(1) The transaction value of identical merchandise, or of similar

merchandise, is the transaction value (acceptable as the appraised value for

purposes of this Act under subsection (b) but adjusted under paragraph (2) of this

subsection) of imported merchandise that is_

(A) with respect to the merchandise being appraised, either identical

merchandise or similar merchandise, as the case may be; and

(B) exported to the United States at or about the time that the

merchandise being appraised is exported to the United States.

(2) Transaction values determined under this subsection shall be based on

sales of identical merchandise or similar merchandise, as the case may be, at

the same commercial level and in substantially the same quantity as the sales of

the merchandise being appraised. If no such sale is found, sales of identical

merchandise or similar merchandise at either a different commercial level or in

different quantities, or both, shall be used, but adjusted to take account of any

such difference. Any adjustment made under this paragraph shall be based on

sufficient information. If in applying this paragraph with respect to any

imported merchandise, two or more transaction values for identical

merchandise, or for similar merchandise, are determined, such imported

merchandise shall be appraised on the basis of the lower or lowest of such

values.

(d) DEDUCTIVE VALUE.–(1) For purposes of this subsection, the term

“merchandise concerned” means the merchandise being appraised, identical

merchandise, or similar merchandise.

(2)(A) The deductive value of the merchandise being appraised is whichever

of the following prices (as adjusted under paragraph (3)) is appropriate

depending upon when and in what condition the merchandise concerned is sold

in the United States:

(i) If the merchandise concerned is sold in the condition as

imported at or about the date of importation of the merchandise being

appraised, the price is the unit price at which the merchandise
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concerned is sold in the greatest aggregate quantity at or about such

date.

(ii) If the merchandise concerned is sold in the condition as

imported but not sold at or about the date of importation of the

merchandise being appraised, the price is the unit price at which the

merchandise concerned is sold in the greatest aggregate quantity after

the date of importation of the merchandise being appraised but before

the close of the 90th day after the date of such importation.

(iii) If the merchandise concerned was not sold in the condition as

imported and not sold before the close of the 90th day after the date

of importation of the merchandise being appraised, the price is the

unit price at which the merchandise being appraised, after further

processing, is sold in the greatest aggregate quantity before the 180th

day after the date of such importation. This clause shall apply to

appraisement of merchandise only if the importer so elects and

notifies the customs officer concerned of that election within such

time as shall be prescribed by the Secretary.

(B) For purposes of subparagraph (A), the unit price at which

merchandise is sold in the greatest aggregate quantity is the unit price at

which such merchandise is sold to unrelated persons, at the first

commercial level after importation (in cases to which subparagraph (A) (i)

or (ii) applies) or after further processing (in cases to which subparagraph

(A)(iii) applies) at which such sales take place, in a total volume that is (i)

greater than the total volume sold at any other unit price, and (ii) sufficient

to establish the unit price.

(3)(A) The price determined under paragraph (2) shall be reduced by an

amount equal to—

(i) any commission usually paid or agreed to be paid, or the

addition usually made for profit and general expenses, in connection

with sales in the United States of imported merchandise that is of the

same class or kind, regardless of the country of exportation, as the

merchandise concerned;

(ii) the actual costs and associated costs of transportation and

insurance incurred with respect to international shipments of the

merchandise concerned from the country of exportation to the United

States;

(iii) the usual costs and associated costs of transportation and

insurance incurred with respect to shipments of such merchandise

from the place of importation to the place of delivery in the United

States, if such costs are not included as a general expense under

clause (i);

(iv) the customs duties and other Federal taxes currently payable on

the merchandise concerned by reason of its importation, and any
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Federal excise tax on, or measured by the value of, suchmerchandise

for which vendors in the United States are ordinarily liable; and

(v) (but only in the case of a price determined under paragraph

(2)(A)(iii)) the value added by the processing of themerchandise after

importation to the extent that the value is based on sufficient

information relating to cost of such processing.

(B) For purposes of applying paragraph (A)—

(i) the deduction made for profits and general expenses shall be

based upon the importer's profits and general expenses, unless such

profits and general expenses are inconsistent with those reflected in

sales in the United States of imported merchandise of the same class

or kind, in which case the deduction shall be based on the usual profit

and general expenses reflected in such sales, as determined from

sufficient information; and

(ii) any State or local tax imposed on the importer with respect to

the sale of imported merchandise shall be treated as a general

expense.

(C) The price determined under paragraph (2) shall be increased (but

only to the extent that such costs are not otherwise included) by an amount

equal to the packing costs incurred by the importer or the buyer, as the

case may be, with respect to the merchandise concerned

(D) For purposes of determining the deductive value of imported

merchandise, and sale to a person who supplies any assist for use in

connection with the production or sale for export of the merchandise

concerned shall be disregarded.

(e) COMPUTEDVALUE.—(1) The computed value of imported merchandise is the

sum of—

(A) the cost of the value of the materials and the fabrication and other

processing of any kind employed in the production of the imported

merchandise;

(B) an amount for profit and general expenses equal to that usually

reflected in sales of merchandise of the same class or kind as the imported

merchandise that are made by the producers in the country of exportation

for export to the United States;

(C) any assist, if its value is not included under subparagraph (A) or (B);

and

(D) the packing costs.

(2) For purposes of paragraph (1)—

(A) the cost or value of materials under paragraph (1)(A) shall not

include the amount of any internal tax imposed by the country of

exportation that is directly applicable to thematerials or their disposition if

the tax is remitted or refunded upon the exportation of the merchandise in

the production of which the materials were used; and
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(B) the amount for profit and general expenses under paragraph (1)(B)

shall be based upon the producer's profits and expenses, unless the

producer's profits and expenses are inconsistent with those usually

reflected in sales of merchandise of the same class or kind as the imported

merchandise that are made by producers in the country of exportation for

export to the United States, in which case the amount under paragraph

(1)(B) shall be based on the usual profit and general expenses of such

producers in such sales, as determined from sufficient information.

(f) VALUE IFOTHERVALUESCANNOTBEDETERMINEDORUSED.–(1) If the value

of imported merchandise cannot be determined, or otherwise used for purposes of

this Act, under subsections (b) through (e), the merchandise shall be appraised for

the purposes of this Act on the basis of a value that is derived from the methods set

forth in such subsection, with suchmethods being reasonably adjusted to the extent

necessary to arrive at a value.

(2) Imported merchandise may not be appraised, for the purposes of this Act,

on the basis of—

(A) the selling price in the United States of merchandise produced in the

United States;

(B) a system that provides for the appraisement of imported

merchandise at the higher of two alternative values;

(C) the price of the merchandise in the domestic market of the country

of exportation;

(D) a cost of production, other than a value determined under subsection

(e) for merchandise that is identical merchandise or similar merchandise to

the merchandise being appraised;

(E) the price of the merchandise for export to a country other than the

United States;

(F) minimum values for appraisement; or

(G) arbitrary or fictitious values.

This paragraph shall not apply with respect to the ascertainment, determination,

or estimation of foreign market value or U.S. price under title VII.

(g) SPECIALRULES.—(1) For purposes of this section, the persons specified in any

of the following subparagraphs shall be treated as persons who are related:

(A) Members of the same family, including brothers, and sisters

(whether by whole or half blood), spouse, ancestors, and lineal

descendants.

(B) Any officer or director of an organization and such organization.

(C) An officer or director of an organization and an officer or director of

another organization, if each such individual is also an officer or director

in the other organization.

(D) Partners.

(E) Employer and employee.

(F) Any person directly or indirectly owning, controlling, or holding
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with power to vote, 5 percent or more of the outstanding voting stock or

shares of any organization and such organization.

(G) Two or more persons directly or indirectly controlling, controlled

by, or under common control with, any person.

(2) For purposes of this section, merchandise (including, but not limited to,

identical merchandise and similar merchandise) shall be treated as being of the

same class or kind as other merchandise if it is within a group or range of

merchandise produced by a particular industry or industry sector.

(3) For purposes of this section, information that is submitted by an importer,

buyer, or producer in regard to the appraisement of merchandise may not be

rejected by the customs officer concerned on the basis of the accounting

method by which that information was prepared, if the preparation was in

accordance with generally accepted accounting principles. The term“generally

accepted accounting principles” refers to any generally recognized consensus

or substantial authoritative support regarding—

(A) which economic resources and obligations should be recorded as

assets and liabilities;

(B) which changes in assets and liabilities should be recorded;

(C) how the assets and liabilities and changes in them should be

measured;

(D) what information should be disclosed and how it should be

disclosed; and

(E) which financial statements should be prepared.

The applicability of a particular set of generally accepted accounting principles

will depend upon the basis on which the value of the merchandise is sought to be

established.

(h) DEFINITIONS.–As used in this section—

(1)(A) The term “assist” means any of the following if supplied directly or

indirectly, and free of charge or at reduced cost, by the buyer of imported

merchandise for use in connection with the production or the sale for export to

the United States of the merchandise:

(i) Materials, components, parts, and similar items incorporated in

the imported merchandise.

(ii) Tools, dies, molds, and similar items used in the production of

the imported merchandise.

(iii) Merchandise consumed in the production of the imported

merchandise.

(iv) Engineering, development, artwork, designwork, and plans and

sketches that are undertaken elsewhere than in the United States and

are necessary for the production of the imported merchandise.

(B) No service or work to which subparagraph (A)(iv) applies shall be

treated as an assist for purposes of this section if such service or work—

(i) is performed by an individual who is domiciled within the
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United States;

(ii) is performed by that individual while he is acting as an

employee or agent of the buyer of the imported merchandise; and

(iii) is incidental to other engineering, development, artwork,

design work, or plans or sketches that are undertaken within the

United States.

(C) For purposes of this section, the following apply in determining the

value of assists described in subparagraph (A)(iv):

(i) The value of an assist that is available in the public domain is

the cost of obtaining copies of the assist.

(ii) If the production of an assist occurred in the United States and

one or more foreign countries, the value of the assist is the value

thereof that is added outside the United States.

(2) The term “identical merchandise” means—

(A) merchandise that is identical in all respects to, and was produced in

the same country and by the same person as, the merchandise being

appraised; or

(B) if merchandise meeting the requirement under subparagraph (A)

cannot be found (or for purposes of applying subsection (b)(2)(B)(i),

regardless of whether merchandise meeting such requirements can be

found), merchandise that is identical in all respects to, and was produced

in the same country as, but not produced by the same person as, the

merchandise being appraised. Such termdoes not includemerchandise that

incorporates or reflects any engineering, development, artwork, design

work, or plan or sketch that

(I) was supplied free or at reduced cost by the buyer of the

merchandise for use in connection with the production or the sale

for export to the United States of the merchandise; and

(II) is not an assist because undertaken within the United

States.

(3) The term “packing costs” means the cost of all containers and coverings

of whatever nature and of packing, whether for labor or materials, used in

placing merchandise in condition, packed ready for shipment to the United

States.

(4) The term ‘similar merchandise” means—

(A) merchandise that—

(i) was produced in the same country and by the same person as the

merchandise being appraised,

(ii) is like the merchandise being appraised in characteristics and

component material, and

(iii) is commercially interchangeable with the merchandise being

appraised; or

(B) if merchandise meeting the requirements under subparagraph (A)
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cannot be found (or for purposes of applying subsection (b)(2)(B)(i),

regardless of whether merchandise meeting such requirements can be

found), merchandise that—

(i) was produced in the same country as, but not produced by the

same person as, the merchandise being appraised, and

(ii) meets the requirements set forth in subparagraph (A) (ii) and

(iii). Such term does not include merchandise that incorporates or

reflects any engineering, development, artwork, design work, or plan

or sketch that—

(I) was supplied free or at reduced cost by the buyer of the

merchandise for use in connection with the production or the sale

for export to the United States of the merchandise; and

(II) is not an assist because undertaken within the United

States.

(5) The term “sufficient information”, when required under this section for

determining

(A) any amount—

(i) added under subsection (b)(1) to the price actually paid or

payable,

(ii) deducted under subsection (d)(3) as profit or general expense or

value from further processing, or

(iii) added under subsection (e)(2) as profit or general expense;

(B) and difference taken into account for purposes of subsection

(b)(2)(C); or

(C) any adjustment made under subsection (c)(2);

means information that establishes the accuracy of such amount,

difference, or adjustment.

H. CUSTOMS USER FEES

Section 13031 of the Consolidated Budget Reconciliation Act of 1985, as
amended

[19 U.S.C. 58c; Public Law 99-272, as amended by Public Law 99-509, Public Law 99-514, Public

Law 100-203, Public Law 100-418, Public Law 100-449, Public Law 100-647, Public Law 101-207,

Public Law 101-382, Public Law 101-508, Public Law 103-66, Public Law 103-182, Public Law 103-

465, Public Law 104-295, Public Law 106-36, Public Law 106-476, Public Law 107-210, Public Law

108-77, Public Law 108-78, Public Law 108-89, Public Law 108-121, Public Law 108-286, Public

Law 108-357, Public Law 109-53, Public Law 109-169, Public Law 109-283, Public Law 110-42,

Public Law 110-52, Public Law 110-89, Public Law 110-138, Public Law 110-191, Public Law 110-

246, Public Law 110-234, Public Law 110-287, Public Law 110-436, Public Law 111-42, Public Law

111-124, Public Law 111-171, Public Law 111-210, Public Law 111-227, and Public Law 111-291]

SEC. 13031. FEES FOR CERTAIN CUSTOMS SERVICES.
(a) SCHEDULE OF FEES.–In addition to any other fee authorized by law, the
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Secretary of the Treasury shall charge and collect the following fees for the

provision of customs services in connection with the following:

(1) For the arrival of a commercial vessel of 100 net tons or more, $397.

(2) For the arrival of a commercial truck, $5.

(3) For the arrival of each railroad car carrying passengers or commercial

freight, $7.50.

(4) For all arrivals made during a calendar year by a private vessel or private

aircraft, $25.

(5)(A) Subject to subparagraph (B), for the arrival of each passenger aboard

a commercial vessel or commercial aircraft from a place outside the United

States (other than a place referred to in subsection (b)(1)(A)(i) of this section),

$5.

(B)For the arrival of each passenger aboard a commercial vessel from a

place referred to in subsection (b)(1)(A)(i) of this section, $1.75.

(6) For each item of dutiable mail for which a document is prepared by a

customs officer, $5.

(7) For each customs broker permit held by an individual, partnership,

association, or corporate customs broker, $125 per year.

(8) For the arrival of a barge or other bulk carrier from Canada or Mexico,

$100.

(9)(A) For the processing of merchandise that is formally entered or released

during any fiscal year, a fee in an amount equal to 0.21 percent ad valorem,

unless adjusted under subparagraph (B).

(B)(i) The Secretary of the Treasury may adjust the ad valorem rate

specified in subparagraph (A) to an ad valorem rate (but not to a rate of

more than 0.21 percent nor less than 0.15 percent) and the amounts

specified in subsection (b)(8)(A)(i) (but not to more than $485 nor less

than $21) to rates and amounts which would, if charged, offset the salaries

and expenses that will likely be incurred by the Customs Service in the

processing of such entries and releases during the fiscal year inwhich such

costs are incurred.

(ii) In determining the amount of any adjustment under clause (i),

the Secretary of the Treasury shall take into account whether there is a

surplus or deficit in the fund established under subsection (f) with

respect to the provision of customs services for the processing of

formal entries and releases of merchandise.

(iii) An adjustment may not be made under clause (i) with respect

to the fee charged during any fiscal year unless the Secretary of the

Treasury—

(I) not later than 45 days after the date of the enactment of the

Act providing full-year appropriations for the Customs Service

for that fiscal year, publishes in the Federal Register a notice of

intent to adjust the fee under this paragraph and the amount of
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such adjustment;

(II) provides a period of not less than 30 days following

publication of the notice described in subclause (I) for public

comment and consultation with the Committee on Finance of the

Senate and the Committee on Ways and Means of the House of

Representatives regarding the proposed adjustment and the

methodology used to determine such adjustment;

(III) upon the expiration of the period provided under

subclause (II), notifies such committees in writing regarding the

final determination to adjust the fee, the amount of such

adjustment, and the methodology used to determine such

adjustment; and

(IV) upon the expiration of the 15-day period following the

written notification described in subclause (III), submits for

publication in the Federal Register notice of the final

determination regarding the adjustment of the fee.

(iv) The 15-day period referred to in clause (iii)(IV) shall be

computed by excluding—

(I) the days on which either House is not in session because of

an adjournment of more than 3 days to a day certain or an

adjournment of the Congress sine die; and

(II) any Saturday and Sunday, not excluded under subclause

(I), when either House is not in session.

(v) An adjustment made under this subparagraph shall become

effective with respect to formal entries and releases made on or after

the 15th calendar day after the date of publication of the notice

described in clause (iii)(IV) and shall remain in effect until adjusted

under this subparagraph.

(C) If for any fiscal year, the Secretary of the Treasury determines not to

make an adjustment under subparagraph (B), the Secretary shall, within

the time prescribed under subparagraph (B)(iii)(I), submit a written report

to the Committee on Finance of the Senate and the Committee on Ways

and Means of the House of Representatives detailing the reasons for

maintaining the current fee and the methodology used for computing such

fee.

(D) Any fee charged under this paragraph, whether or not adjusted

under subparagraph (B), is subject to the limitations in subsection

(b)(8)(A).

(10) For the processing of merchandise that is informally entered or released,

other than at—

(A) a centralized hub facility,

(B) an express consignment carrier facility, or

(C) a small airport or other facility to which section 236 of the Trade
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and Tariff Act of 1984 applies, if more than 25,000 informal entries were

cleared through such airport or facility during the fiscal year preceding

such entry or release, a fee of—

(i) $2 if the entry or release is automated and not prepared by

customs personnel;

(ii) $6 if the entry or release is manual and not prepared by customs

personnel; or

(iii) $9 if the entry or release, whether automated or manual, is

prepared by customs personnel.

For provisions relating to the informal entry or release ofmerchandise at facilities

referred to in subparagraphs (A), (B), and (C), see subsection (b)(9).

(b) LIMITATIONS ON FEES.–(1)(A) Except as provided in subsection (a)(5)(B) of

this section, no fee may be charged under subsection (a) of this section for customs

services provided in connection with—

(i) the arrival of any passenger whose journey—

(I) originated in—

(aa) Canada,

(bb) Mexico,

(cc) a territory or possession of the United States, or

(dd) any adjacent island (within the meaning of section

101(b)(5) of the Immigration and Nationality Act (8 U.S.C.

1101(b)(5))), or

(II) originated in the United States and was limited to—

(aa) Canada,

(bb) Mexico,

(cc) territories and possessions of the United States, and

(dd) such adjacent islands;

(ii) the arrival of any railroad car the journey of which originates

and terminates in the same country, but only if no passengers board or

disembark from the train and no cargo is loaded or unloaded from

such car while the car is within any country other than the country in

which such car originates and terminates;

(iii) the arrival of a ferry, except for a ferry whose operations begin

on or after August 1, 1999, and that operates south of 27 degrees

latitude and east of 89 degrees longitude; or

(iv) the arrival of any passenger on board a commercial vessel

traveling only between ports which are within the customs territory of

the United States.

(B) The exemption provided for in subparagraph (A) shall not apply in

the case of the arrival of any passenger on board a commercial vessel

whose journey originates and terminates at the same place in the United

States if there are no intervening stops.

(C) The exemption provided for in subparagraph (A)(i) shall not apply
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to fiscal years 1994, 1995, 1996, and 1997.

(2) No fee may be charged under subsection (a)(2) for the arrival of a

commercial truck during any calendar year after a total of $100 in fees has been

paid to the Secretary of the Treasury for the provision of customs services for

all arrivals of such commercial truck during such calendar year.

(3) No fee may be charged under subsection (a)(3) for the arrival of a

railroad car whether passenger or freight during any calendar year after a total

of $100 in fees has been paid to the Secretary of the Treasury for the provision

of customs services for all arrivals of such passenger or freight rail car during

such calendar year.

(4)(A) No fee may be charged under subsection (a)(5) with respect to the

arrival of any passenger—

(i) who is in transit to a destination outside the customs territory of

the United States, and

(ii) for whom customs inspectional services are not provided.

(B) In the case of a commercial vessel making a single voyage involving

2 or more U.S. ports with respect to which the passengerswould otherwise

by charged a fee pursuant to subsection (a)(5), such fee shall be charged

only 1 time for each passenger.

(5) No fee may be charged under subsection (a)(1) for the arrival of—

(A) a vessel during a calendar year after a total of $5,955 in fees

charged under paragraph (1) or (8) of subsection (a) has been paid to the

Secretary of the Treasury for the provision of customs services for all

arrivals of such vessel during such calendar year,

(B) any vessel which, at the time of the arrival, is being used solely as a

tugboat, or

(C) any barge or other bulk carrier from Canada or Mexico.

(6) No fee may be charged under section (a)(8) for the arrival of a barge or

other bulk carrier during a calendar year after a total of $1,500 in fees charged

under paragraph (1) or (8) of subsection (a) has been paid to the Secretary of

the Treasury for the provision of customs services for all arrivals of such barge

or other bulk carrier during such calendar year.

(7) No fee may be charged under paragraphs (2), (3), or (4) of subsection (a)

for the arrival of any—

(A) commercial truck,

(B) railroad car, or

(C) private vessel,

that is being transported, at the time of the arrival, by any vessel that is

not a ferry.

(8)(A)(i) Subject to clause (ii), the fee charged under subsection (a)(9) for

the formal entry or release of merchandise may not exceed $485 or be less than

$25, unless adjusted pursuant to subsection (a)(9)(B).

(ii) A surcharge of $3 shall be added to the fee determined after
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application of clause (i) for any manual entry or release of

merchandise.

(B) No fee may be charged under subsection (a)(9) or (10) for the

processing of any article that is—

(i) provided for under any item in chapter 98 of the Harmonized

Tariff Schedule of the United States, except subheading 9802.00.60

or 9802.00.80,

(ii) a product of an insular possession of the United States, or

(iii) a product of any country listed in subdivision (c)(ii)(B) or

(c)(v) of general note 3 to such Schedule.

(C) For purposes of applying subsection (a)(9) or (10)—

(i) expenses incurred by the Secretary of the Treasury in the

processing of merchandise do not include costs incurred in—

(I) air passenger processing,

(II) export control, or

(III) international affairs, and

(ii) any reference to a manual formal or informal entry or release

includes any entry or release filed by a broker or importer that

requires the inputting of cargo selectivity data into the Automated

Commercial System by customs personnel, except when—

(I) the broker or importer is certified as an ABI cargo release

filer under the Automated Commercial System at any port within

the United States, or

(II) the entry or release is filed at ports prior to the full

implementation of the cargo selectivity data system by the

Customs Service at such ports.

(D) The fee charged under subsection (a)(9) or (10) with respect to the

processing of merchandise shall—

(i) be paid by the importer of record of the merchandise;

(ii) except as otherwise provided in this paragraph, be based on the

value of the merchandise as determined under section 402 of the

Tariff Act of 1930;

(iii) in the case of merchandise classified under subheading

9802.00.60 of the Harmonized Tariff Schedule of the United States,

be applied to the value of the foreign repairs or alterations to the

merchandise;

(iv) in the case of merchandise classified under heading 9802.00.80

of such Schedule, be applied to the full value of the merchandise, less

the cost or value of the component U.S. products;

(v) in the case of agricultural products of the United States that are

processed and packed in a foreign trade zone, be applied only to the

value of material used to make the container for such merchandise, if

such merchandise is subject to entry and the container is of a kind
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normally used for packing such merchandise; and

(vi) in the case of merchandise entered from a foreign trade zone

(other than merchandise to which clause (v) applies), be applied only

to the value of the privileged or nonprivileged foreign status

merchandise under section 3 of the Act of June 18, 1934 (commonly

known as the Foreign Trade Zones Act, 19 U.S.C. 81c).

With respect to merchandise that is classified under subheading 9802.00.60 or

heading 9802.00.80 of such Schedule and is duty-free, the Secretarymay collect the

fee charged on the processing of the merchandise under subsection (a)(9) or (10) on

the basis of aggregate data derived from financial and manufacturing reports used

by the importer in the normal course of business, rather than on the basis of

entry-by-entry accounting.

(E) For purposes of subsection (a)(9) and (10), merchandise is entered

or released, as the case may be, if the merchandise is—

(i) permitted or released under section 448(b) of the Tariff Act of

1930,

(ii) entered or released from customs custody under section

484(a)(1)(A) of the Tariff Act of 1930, or

(iii) withdrawn from warehouse for consumption.

(9)(A) With respect to the processing of letters, documents, records,

shipments, merchandise, or any other item that is valued at an amount that is $

2,000 or less (or such higher amount as the Secretary of the Treasury may set

by regulation pursuant to section 498 of the Tariff Act of 1930 except such

items entered for transportation and exportation or immediate exportation at a

centralized hub facility, an express consignment carrier facility, or a small

airport or other facility, the following reimbursements and payments are

required:

(i) In the case of a small airport or other facility—

(I) the reimbursement which such facility is required to make

during the fiscal year under section 9701 of title 31, U.S. Code or

section 236 of the Trade and Tariff Act of 1984; and

(II) an annual payment by the facility to the Secretary of the

Treasury, which is in lieu of the payment of fees under

subsection (a)(10) for such fiscal year, in an amount equal to the

reimbursement under subclause (I).

(ii) Subject to the provisions of subparagraph (B), in the case of an

express consignment carrier facility or centralized hub facility, $.66

per individual airway bill or bill of lading.

(B)(i) Beginning in fiscal year 2004, the Secretary of the Treasurymay

adjust (not more than once per fiscal year) the amount described in

subparagraph (A)(ii) to an amount that is not less than $ .35 and not more

than $ 1.00 per individual airway bill or bill of lading. The Secretary shall

provide notice in the Federal Register of a proposed adjustment under the
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preceding sentence and the reasons therefore and shall allow for public

comment on the proposed adjustment.

(ii) Notwithstanding section 451 of the Tariff Act of 1930 the

payment required by subparagraph (A)(ii)(I) or (II) shall be the only

payment required for reimbursement of the Customs Service in

connection with the processing of an individual airway bill or bill of

lading in accordance with such subparagraph and for providing

services at express consignment carrier facilities or centralized hub

facilities, except that the Customs Service may require such facilities

to cover expenses of the Customs Service for adequate office space,

equipment, furnishings, supplies, and security.

(iii)(I) The payment required by subparagraph (A)(ii) and clause

(ii) of this subparagraph shall be paid on a quarterly basis by the

carrier using the facility to the Customs Service in accordance with

regulations Secretary of the Treasury.

(II) 50 percent of the amount of payments received under

subparagraph (A)(ii) and clause (ii) of this subparagraph shall, in

accordance with section 524 of the Tariff Act of1930, be

deposited in the Customs User Fee Account and shall be used to

directly reimburse each appropriation for the amount paidout

of that appropriation for the costs incurred in providing services

to express consignment carrier facilities or centralized hub

facilities. Amounts deposited in accordance with the preceding

sentence shall be available until expended for the provision of

customs services to express consignment carrier facilities or

centralized hub facilities.

(III) Notwithstanding section 524 of the Tariff Act of 1930,

the remaining 50 percent of the amount of payments received

under subparagraph (A)(ii) and clause (ii) of this subparagraph

shall be paid to the Secretary of the Treasury, which is in lieu of

the payment of fees under subsection (a)(10) of this section.

(C) For purposes of this paragraph:

(i) The terms “centralized hub facility” and “express consignment

carrier facility” have the respective meanings that are applied to such

terms in part 128 of chapter I of title 19, Code of Federal Regulations.

Nothing in this paragraph shall be construed as prohibiting the

Secretary of the Treasury from processing merchandise that is

informally entered or released at any centralized hub facility or

express consignment carrier facility during the normal operating hours

of the Customs Service, subject to reimbursement and payment under

subparagraph (A).

(ii) The term “small airport or other facility” means any airport or

facility to which section 236 of the Trade and Tariff Act of 1984
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applies, if more than 25,000 informal entries were cleared through

such airport or facility during the preceding fiscal year.

(10)(A) The fee charged under subsection (a)(9) or (10) with respect to

goods of Canadian origin (as determined under section 202 of the United

States-Canada Free-Trade Agreement Implementation Act of 1988) when the

United States-Canada Free-Trade Agreement is in force shall be in accordance

with article 403 of that Agreement.

(B) For goods qualifying under the rules of origin set out in section 202

of the North American Free Trade Agreement ImplementationAct, the fee

under subsection (a)(9) or (10)—

(i) may not be charged with respect to goods that qualify to be

marked as goods of Canada pursuant to Annex 311 of the North

American Free Trade Agreement, for such time as Canada is a

NAFTA country, as defined in section 2(4) of such Implementation

Act; and

(ii) may not be increased after December 31, 1993, and may not be

charged after June 29, 1999, with respect to goods that qualify to be

marked as goods of Mexico pursuant to such Annex 311, for such

time as Mexico is a NAFTA country.

Any service for which an exemption from such fee is provided by

reason of this paragraph may not be funded with money contained in

the Customs User Fee Account.

(11) No fee may be charged under subsection (a)(9) or (10) with respect to

products of Israel if an exemption with respect to the fee is implemented under

section 112 of the Customs and Trade Act of 1990.

(12) No fee may be charged under subsection (a)(9) or (10) with respect to

goods that qualify as originating goods under section 202 of the United States-

Chile Free Trade Agreement Implementation Act. Any service for which an

exemption from such fee is provided by reason of this paragraph may not be

funded with money contained in the Customs User Fee Account.

(13) No fee may be charged under subsection (a)(9) or (10) with respect to

goods that qualify as originating goods under section 202 of the United States-

Singapore Free Trade Agreement Implementation Act. Any service for which

an exemption from such fee is provided by reason of this paragraphmaynot be

funded with money contained in the Customs User Fee Account.

(14) No fee may be charged under subsection (a) (9) or (10) with respect to

goods that qualify as originating goods under section 203 of the United States-

Australia Free Trade Agreement ImplementationAct. Any service for which an

exemption from such fee is provided by reason of this paragraph may not be

funded with money contained in the Customs User Fee Account.

(15) No fee may be charged under subsection (a) (9) or(10) with respect to

goods that qualify as originating goods under section 203 of the Dominican

Republic-Central America- United States Free Trade Agreement
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Implementation Act. Any service for which an exemption from such fee is

provided by reason of this paragraphmay not be funded with money contained

in the Customs User Fee Account.

(16) No fee may be charged under subsection (a) (9) or (10) with respect to

goods that qualify as originating goods under section 202 of the United States-

Bahrain Free Trade Agreement Implementation Act. Any service for which an

exemption from such fee is provided by reason of this paragraph may not be

funded with money contained in the Customs User Fee Account.

(17) No fee may be charged under subsection (a) (9) or (10) with respect to

goods that qualify as originating goods under section 202 of the United States-

Oman Free Trade Agreement Implementation Act. Any service for which an

exemption from such fee is provided by reason of this paragraph may not be

funded with money contained in the Customs User Fee Account.

(18) No fee may be charged under subsection (a) (9) or (10) with respect to

goods that qualify as originating goods under section 203 of the United States-

Peru Trade Promotion Agreement Implementation Act. Any service for which

an exemption from such fee is provided by reason of this paragraphmaynot be

funded with money contained in the Customs User Fee Account.

(c) DEFINITIONS.–For purposes of this section—

(1) The term “ferry” means any vessel which is being used—

(A) to provide transportation only between places that are no more than

300 miles apart, and

(B) to transport only—

(i) passengers, or

(ii) vehicles, or railroad cars, which are being used, or have been

used, in transporting passengers or goods.

(2) The term “arrival” means arrival at a port of entry in the customs territory

of the United States.

(3) The term “customs territory of the United States” has the meaning given

to such term by general note 2 of the Harmonized Tariff Schedule of the United

States.

(4) The term “customs broker permit” means a permit issued under section

641(c) of the Tariff Act of 1930 (19 U.S.C. 1641(c)).

(5) The term “barge or other bulk carrier”means any vessel which—

(A) is not self-propelled, or

(B) transports fungible goods that are not packaged in any form.

(d) COLLECTION.–(1) Each person that issues a document or ticket to an

individual for transportation by a commercial vessel or commercial aircraft into the

customs territory of the United States shall—

(A) collect from that individual the fee charged under subsection (a)(5)

at the time the document or ticket is issued; and

(B) separately identify on that document or ticket the fee charged under

subsection (a)(5) as a Federal inspection fee.
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(2) If—

(A) a document or ticket for transportation of a passenger into the

customs territory of the United States is issued in a foreign country; and

(B) the fee charged under subsection (a)(5) is not collected at the time

such document or ticket is issued;

the person providing transportation to such passenger shall collect such

fee at the time such passenger departs from the customs territory of the

United States and shall provide such passenger a receipt for the payment

of such fee.

(3) The person who collects fees under paragraph (1) or (2) shall remit those

fees to the Secretary of the Treasury at any time before the date that is 31 days

after the close of the calendar quarter in which the fees are collected.

(4)(A) Notice of the date on which payment of the fee imposed by subsection

(a)(7) is due shall be published by the Secretary of the Treasury in the Federal

Register by no later than the date that is 60 days before such due date.

(B) A customs broker permit may be revoked or suspended for

nonpayment of the fee imposed by subsection (a)(7) only if notice of the

date on which payment of such fee is due was published in the Federal

Register at least 60 days before such due date.

(C) The customs broker's license issued under section 641(b) of the

Tariff Act of 1930 (19 U.S.C. 1641(b)) may not be revoked or suspended

merely by reason of nonpayment of the fee imposed under subsection

(a)(7).

(e)(1) Notwithstanding section 451 of the Tariff Act of 1930 (19 U.S.C. 1451) or

any other provision of law (other than paragraph (2)), the customs services required

to be provided to passengers upon arrival in the United States shall be adequately

provided in connection with scheduled airline flights at customs serviced airports

when needed and at no cost (other than the fees imposed under subsection (a)) to

airlines and airline passengers.

(2)(A) This subsection shall not apply with respect to any airport, seaport, or

other facility to which section 236 of the Trade and Tariff Act of 1984 (19

U.S.C. 58b applies.

(B) Subparagraph (C) of paragraph (6) shall not apply with respect to

any foreign trade zone or subzone that is located at, or in the vicinity of, an

airport, seaport, or other facility to which section 236 of the Trade and

Tariff Act of 1984 applies.

(3) Notwithstanding section 451 of the Tariff Act of 1930 (19 U.S.C. 1451)

or any provision of law—

(A) the customs services required to be provided to passengers upon

arrival in the United States shall be adequately provided in connection

with scheduled airline flights when needed at places located outside the

customs territory of the United States at which a customs officer is

stationed for the purpose of providing such customs services, and
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(B) other than the fees imposed under subsection (a), the airlines and

airline passengers shall not be required to reimburse the Secretary of the

Treasury for the costs of providing overtime customs inspectional services

at such places.

(4) Notwithstanding any other provision of law, all customs services

(including, but not limited to, normal and overtime clearance and preclearance

services) shall be adequately provided, when requested, for—

(A) the clearance of any commercial vessel, vehicle, or aircraft or its

passengers, crew, stores, material, or cargo arriving, departing, or

transiting the United States;

(B) the preclearance at any customs facility outside the United States of

any commercial vessel, vehicle or aircraft or its passengers, crew, stores,

material, or cargo; and

(C) the inspection or release of commercial cargo or other commercial

shipments being entered into, or withdrawn from, the customs territory of

the United States.

(5) For purposes of this subsection, customs services shall be treated as being

“adequately provided” if such of those services that are necessary to meet the

needs of parties subject to customs inspection are provided in a timelymanner

taking into account factors such as—

(A) the unavoidability of weather, mechanical, and other delays;

(B) the necessity for prompt and efficient passenger and baggage

clearance;

(C) the perishability of cargo;

(D) the desirability or unavoidability of late night and early morning

arrivals from various time zones;

(E) the availability (in accordance with regulations prescribed under

subsection (g)(2)) of customs personnel and resources; and

(F) the need for specific enforcement checks.

(6) Notwithstanding any other provision of law except paragraph (2), during

any period when fees are authorized under subsection (a), no charges, other

than such fees, may be collected—

(A) for any—

(i) cargo inspection, clearance, or other customs activity, expense,

or service performed (regardlesswhether performed outside of normal

business hours on an overtime basis), or

(ii) customs personnel provided,

in connection with the arrival or departure of any commercial

vessel, vehicle, or aircraft, or its passengers, crew, stores, material, or

cargo, in the United States;

(B) for any preclearance or other customs activity, expense, or service

performed, and any customs personnel provided, outside theUnited States

in connection with the departure of any commercial vessel, vehicle, or
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aircraft, or its passengers, crew, stores, material, or cargo, for the United

States; or

(C) in connection with—

(i) the activation or operation (including Customs Service

supervision) of any foreign trade zone or subzone established under

the Act of June 18, 1934 (commonly known as the Foreign Trade

Zones Act, 19 U.S.C. 81a et seq.), or

(ii) the designation or operation (including Customs Service

supervision) of any bonded warehouse under section 555 of the Tariff

Act of 1930 (19 U.S.C. 1555).

(f) DISPOSITION OF FEES.–(1) There is established in the general fund of the

Treasury a separate account which shall be known as the “Customs User Fee

Account”. Notwithstanding section 524 of the Tariff Act of 1930 (19 U.S.C. 1524),

there shall be deposited as offsetting receipts into the CustomsUser FeeAccount all

fees collected under subsection (a) except—

(A) the portion of such fees that is required under paragraph (3) for the

direct reimbursement of appropriations, and

(B) amounts deposited into the Customs Commercial and Homeland

Security Automation Account under paragraph (5).

(2) Except as otherwise provided in this subsection, all funds in the Customs

User Fee Account shall be available, to the extent provided for appropriations

Acts, to pay the costs (other than costs for which direct reimbursement under

paragraph (3) is required) incurred by the U.S. Customs Service in conducting

customs revenue functions as defined in section 415 of the Homeland Security

Act of 2002 (other than functions performed by the Office of International

Affairs referred to in section 415(8) of that Act, and for automation (including

the Automation Commercial Environment computer system), and for no other

purpose. To the extent that funds in the Customs User Fee Account are

insufficient to pay the costs of such customs revenue functions, customs duties

in an amount equal to the amount of such insufficiency shall be available, to the

extent provided for in appropriations Acts, to pay the costs of such customs

revenue functions in the amount of such insufficiency, and shall be available

for no other purpose. The provisions of the first and second sentences of this

paragraph specifying the purposes for which amounts in the Customs User Fee

Account may be made available shall not be superseded except by a provision

of law which specifically modifies or supersedes such provisions. So long as

there is a surplus of funds in the Customs User Fee Account, the Secretary of

the Treasury may not reduce personnel staffing levels for providing

commercial clearance and preclearance services.

(3)(A) The Secretary of the Treasury, in accordance with section 524 of the

Tariff Act of 1930 and subject to subparagraph (B), shall directly reimburse,

from the fees collected under subsection (a) (other than the fees under

subsection (a)(9) and (10) and the excess fees determined by the Secretary
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under paragraph (5)), each appropriation for the amount paid out of that

appropriation for the costs incurred by the Secretary—

(i) in—

(I) paying overtime compensation under section 5(a) of the Act

of February 13, 1911,

(II) paying premium pay under section 5(b) of the Act of

February 13, 1911, but the amount for which reimbursementmay

be made under this subclause may not, for any fiscal year, exceed

the difference between the total cost of all the premium pay for

such year calculated under section 5(b) and the cost of the night

and holiday premium pay that the Customs Service would have

incurred for the same inspectional work on the day before the

effective date of section 13813 of the Omnibus Budget

Reconciliation Act of 1993,

(III) paying agency contributions to the Civil Service

Retirement and Disability Fund to match deductions from the

overtime compensation paid under subclause (I),

(IV) providing all preclearance services for which the

recipients of such services are not required to reimburse the

Secretary of the Treasury, and

(V) paying foreign language proficiency awards under section

13812(b) of the Omnibus Budget Reconciliation Act of 1993,

(ii) to the extent funds remain available after making

reimbursements under clause (i), in providing salaries for full-time

and part-time inspectional personnel and equipment that enhance

customs services for those persons or entities that are required to pay

fees under paragraphs (1) through (8) of subsection (a) (distributed on

a basis proportionate to the fees collected under paragraphs (1)

through (8) of subsection(a)), and

(iii) to the extent funds remain available after making

reimbursements under clause (ii), in providing salaries for up to 50

full-time equivalent inspectional positions to provide preclearance

services.

The transfer of funds required under subparagraph (C)(iii) has priority over

reimbursements under this subparagraph to carry out subclauses (II), (III), (IV), and

(V) of clause (i). Funds described in clause (ii) shall only be available to reimburse

costs in excess of the highest amount appropriated for such costs during the period

beginning with fiscal year 1990 and ending with the current fiscal year.

(B) Reimbursement of appropriations under this paragraph—

(i) shall be subject to apportionment or similar administrative

practices;

(ii) shall be made at least quarterly; and

(iii) to the extent necessary, may be made on the basis of estimates
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made by the Secretary of the Treasury and adjustments shall be made

in subsequent reimbursements to the extent that the estimates were in

excess of, or less than, the amounts required to be reimbursed.

(C)(i) For fiscal year 1991 and subsequent fiscal years, the amount

required to reimburse costs described in subparagraph (A)(i) shall be

projected from actual requirements, and only the excess of collections over

such projected costs for such fiscal year shall be used as provided in

subparagraph (A)(ii).

(ii) The excess of collections over inspectional overtime and

preclearance costs (under subparagraph (A)(i)) reimbursed for fiscal

years 1989 and 1990 shall be available in fiscal year 1991 and

subsequent fiscal years for the purposes described in subparagraph

(A)(ii), except that $30,000,000 of such excess shall remain without

fiscal year limitation in a contingency fund and, in any fiscal year in

which receipts are insufficient to cover the costs described in

subparagraph (A) (i) and (ii), shall be used for—

(I) the costs of providing the services described in

subparagraph (A)(i), and

(II) after the costs described in subclause (I) are paid, the costs

of providing the personnel and equipment described in

subparagraph (A)(ii) at the preceding fiscal year level.

(iii) For each fiscal year, the Secretary of the Treasury shall

calculate the difference between—

(I) the estimated cost for overtime compensation that would

have been incurred during that fiscal year for inspectional

services if section 5 of the Act of February 13, 1911 (19 U.S.C.

261 and 267), as in effect before the enactment of section 13811

of the Omnibus Budget Reconciliation Act of 1993, had

governed such costs, and

(II) the actual cost for overtime compensation, premium pay,

and agency retirement contributions that is incurred during that

fiscal year in regard to inspectional services under section 5 of

the Act of February 13, 1911, as amended by section 13811 of

the Omnibus Budget Reconciliation Act of 1993, and under

section 8331(3) of title 5, U.S. Code, as amended by section

13812(a)(1) of such Act of 1993, plus the actual cost that is

incurred during that fiscal year for foreign language proficiency

awards under section 13812(b) of such Act of 1993,

and shall transfer from the Customs User Fee Account to the

General Fund of the Treasury an amount equal to the difference

calculated under this clause, or $18,000,000, whichever amount

is less. Transfers shall be made under this clause at least

quarterly and on the basis of estimates to the same extent as are
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reimbursements under subparagraph (B)(iii).

(D) At the close of each fiscal year, the Secretary of the Treasury shall

submit a report to the Committee on Finance of the Senate and the

Committee on Ways and Means of the House of Representatives

summarizing the expenditures, on a port-by-port basis, for which

reimbursement has been provided under subparagraph (A)(ii).

(E) Nothing in this paragraph shall be construed to preclude the use of

appropriated funds, from sources other than the fees collected under

subsection (a), to pay the costs set forth in clauses (i), (ii), and (iii) of

subparagraph (A).

(4) At the close of fiscal year 1988 and each even-numbered fiscal year

occurring thereafter, the Secretary of the Treasury shall submit a report to the

Committee on Ways and Means of the House of Representatives and the

Committee on Finance of the Senate regarding how the fees imposed under

subsection (a) should be adjusted in order that the balance of the CustomsUser

Fee Account approximates a zero balance. Before making recommendations

regarding any such adjustments, the Secretary of the Treasury shall provide

adequate opportunity for public comment. The recommendations shall, as

precisely as possible, propose fees which reflect the actual costs to the U.S.

Government for the commercial services provided by the U.S. Customs

Service.

(5)(A) There is created within the general fund of the Treasury a separate

account that shall be known as the "Customs Commercial and Homeland

Security Automation Account". In each of fiscal years 2003, 2004, and 2005

there shall be deposited into the Account from fees collected under subsection

(a)(9)(A), $ 350,000,000.

(B) There is authorized to be appropriated from the Account in fiscal

years 2003 through 2005 such amounts as are available in that Account for

the development, establishment, and implementation of the Automated

Commercial Environment computer system for the processing of

merchandise that is entered or released and for other purposes related to

the functions of the Department of Homeland Security. Amounts

appropriated pursuant to this subparagraph are authorized to remain

available until expended.

(C) In adjusting the fee imposed by subsection (a)(9)(A) for fiscal year

2006, the Secretary of the Treasury shall reduce the amount estimated to

be collected in fiscal year 2006 by the amount by which total fees

deposited to the Account during fiscal years 2003, 2004, and 2005 exceed

total appropriations from that Account.

(6) Of the amounts collected in fiscal year 1999 under paragraphs (9) and

(10) of subsection (a), $50,000,000 shall be available to the Customs Service,

subject to appropriations Acts, for automated commercial systems. Amounts

made available under this paragraph shall remain available until expended.



- 587 -

(g) REGULATIONS AND ENFORCEMENT.–(1) The Secretary of the Treasury may

prescribe such rules and regulations as may be necessary to carry out the provisions

of this section. Regulations issued by the Secretary of the Treasury under this

subsection with respect to the collection of the fees charged under subsection (a)(5)

and the remittance of such fees to the Treasury of the United States shall be

consistent with the regulations issued by the Secretary of the Treasury for the

collection and remittance of the taxes imposed by subchapter C of chapter 33 of the

Internal Revenue Code of 1954, but only to the extent the regulations issued with

respect to such taxes do not conflict with the provisions of this section.

(2) Except to the extent otherwise provided in regulations, all administrative

and enforcement provisions of customs laws and regulations, other than those

laws and regulations relating to drawback, shall apply with respect to any fee

prescribed under subsection (a) of this section, and with respect to persons

liable therefor, as if such fee is a customs duty. For purposes of the preceding

sentence, any penalty expressed in terms of a relationship to the amount of the

duty shall be treated as not less than the amount which bears a similar

relationship to the amount of the fee assessed. For purposes of determining the

jurisdiction of any court of the United States or any agency of the United

States, any fee prescribed under subsection (a) of this section shall be treated as

if such fee is a customs duty.

(h) [Omitted]
(i) EFFECT ONOTHERAUTHORITY.—Except with respect to customs services for

which fees are imposed under subsection (a), nothing in this section shall be

construed as affecting the authority of the Secretary of the Treasury to charge fees

under section 214(b) of the Customs Procedural Reform and Simplification Act of

1978 (19 U.S.C. 58a).

(j) EFFECTIVE DATES.–(1) Except as otherwise provided in this subsection, the

provisions of this section, and the amendments and repeals made by this section

shall apply with respect to customs services rendered after the date that is 90 days

after the date of enactment of this Act.

(2) Fees may be charged under subsection (a)(5) only with respect to

customs services rendered in regard to arriving passengers using transportation

for which documents or tickets were issued after the date that is 90 days after

such date of enactment.

(3)(A) Fees may not be charged under paragraphs (9) and (10) subsection (a)

after September 30, 2019.

(B)(i)Subject to clause (ii), Fees may not be charged under paragraphs

(1) through (8) of subsection (a) after September 30, 2019.

(ii) In fiscal year 2006 and in each succeeding fiscal year for which

fees under paragraphs (1) through (8) of subsection (a) are

authorized—

(I) the Secretary of the Treasury shall charge fees under each

such paragraph in amounts that are reasonably related to the costs
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of providing customs services in connection with the activity or

item for which the fee is charged under such paragraph, except

that in no case may the fee charged under any such paragraph

exceed bymore than 10 percent the amount otherwise prescribed

by such paragraph;

(II) the amount of fees collected under such paragraphs may

not exceed, in the aggregate, the amounts paid in that fiscal year

for the costs described in subsection (f)(3)(A) incurred in

providing customs services in connection with the activity or

item for which the fees are charged under such paragraphs;

(III) a fee may not be collected under any such paragraph

except to the extent such fee will be expended to pay the costs

described in subsection (f)(3)(A) incurred in providing customs

services in connection with the activity or item for which the

fee is charged under such paragraph; and

(IV) any fee collected under any such paragraph shall be

available for expenditure only to pay the costs described in

subsection (f)(3)(A) incurred in providing customs services in

connection with the activity or item for which the fee is charged

under such paragraph.

(k) ADVISORYCOMMITTEE.–TheCommissioner of Customs shall establish an

advisory committee whose membership shall consist of representatives from

the airline, cruise ship, and other transportation industries who may be subject

to fees under subsection (a). The advisory committee shall not be subject to

termination under section 14 of the Federal Advisory Committee Act. The

advisory committee shall meet on a periodic basis and shall advise the

Commissioner on issues related to the performance of the inspectional services

of the U.S. Customs Service. Such advice shall include, but not be limited to,

such issues as the time periods during which such services should be

performed, the proper number and deployment of inspection officers, the level

of fees, and the appropriateness of any proposed fee. The Commissioner shall

give consideration to the views of the advisory committee in the exercise of his

or her duties.

Sections 111(f), 112, and 113 of the Customs and Trade Act of 1990

[19 U.S.C. 58c note, 19 U.S.C. 2082; Public Law 101-382, as amended by Public Law 101-508]

SEC. 111. CUSTOMS USER FEES.

* * * * * * *

(f) AGGREGATION OFMERCHANDISE PROCESSING FEES.—

(1) Notwithstanding any provision of section 13031 of the Consolidated



- 589 -

Omnibus Budget Reconciliation Act of 1985 (19 U.S.C. 58c), in the case of

entries of merchandise made under the temporary monthly entry programs

established by the Commissioner of Customs before July 1, 1989, for the

purpose of testing entry processing improvements, the fee charged under

section 13031(a)(9) of the ConsolidatedOmnibusBudget ReconciliationAct of

1985 for each day's importations at each port by the same importer from the

same exporter shall be the lesser of—

(A) $400, or

(B) the amount determined by applying the ad valorem rate currently in

effect under such section 13031(a)(9) to the total value of each day's

importations at each port by the same importer from the same exporter.

(2) The fees described in paragraph (1) that are payable under the program

described in paragraph (1) shall be paid with eachmonthly consumption entry.

Interest shall accrue on the fees paid monthly in accordance with section 6621

of the Internal Revenue Code of 1986.

SEC. 112. EXEMPTION OF ISRAELI PRODUCTS FROM CERTAIN USER FEES.
If the United States Trade Representative determines that the Government of

Israel has provided reciprocal concessions in exchange for the exemption of the

products of Israel from the fees imposed under section 13031(a) (9) and (10) of the

Consolidated Omnibus Budget Reconciliation Act of 1985 (as amended by section

111), such fees may not be charged with respect to any product of Israel that is

entered, or withdrawn from warehouse for consumption, on or after the 15th day

(which day may not be before October 1, 1990) after the date on which the

determination is published in the Federal Register.

SEC. 113. CUSTOMS SERVICE ADMINISTRATION.
(a) IN GENERAL. The Commissioner of Customs shall—

(1) develop and implement accounting systems that accurately determine and

report the allocations made of Customs Service personnel and other resources

among the various operational functions of the Service, such as passenger

processing, merchandise processing and drug enforcement; and

(2) develop and implement periodic labor distribution surveys of major

workforce activities (such as inspectors, import specialists, fines, penalties, and

forfeiture officers, special agents, data transcribers, and Customs aides) to

determine the costs of different types of passenger andmerchandise processing

transactions, such as informal and formal entries, and automated and manual

entries.

(3)--(5) [Deleted]

(b) SURVEY REPORTS. The Commissioner of Customs shall no later than January

31, 1991, submit to the Committee on Ways and Means of the House of

Representatives and the Committee on Finance of the Senate a report on the results

of the first survey implemented under subsection (a)(2).

Section 1893(f) of the Tax Reform Act of 1986, as amended
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[49 U.S.C. 80503; Public Law 99-514, as amended by Public Law 103-272]

SEC. 1893. TECHNICAL AMENDMENTS RELATING TO CUSTOMS USER FEES.

* * * * * * *

(b) LIMITATIONS ONREIMBURSEMENT. (1) An owner or operator of an aircraft is

required to reimburse the head of a department, agency, or instrumentality of the

Government for the expenses of performing an inspection or quarantine service

related to the aircraft at a place of inspection during regular service hours on a

Sunday or holiday only to the same extent that an owner or operator makes

reimbursement for the service during regular service hours on a weekday. The head

of the department, agency, or instrumentality may not assess an owner or operator

of an aircraft for administrative overhead expenses for inspection of quarantine

service provided by the department, agency, or instrumentality at an entry airport.

(2) This subsection does not require reimbursement for costs incurred by the

Secretary of the Treasury in providing customs services described in section

13031(e)(1) of the Consolidate Omnibus Budget Reconciliation Act of 1985.

Section 892(c) of the American Jobs Creation Act of 2004

[Public Law 108-357]

SEC. 892. COBRA FEES.

* * * * * * *

(e) STUDYOFALLFEESCOLLECTEDBYDEPARTMENTOFHOMELAND

SECURITY.—The Secretary of the Treasury shall conduct a study of all the fees

collected by the Department of Homeland Security, and shall submit to the

Congress, not later than September 30, 2005, a report containing the

recommendations of the Secretary on—

(1) what fees should be eliminated;

(2) what the rate of fees retained should be; and

(3) any other recommendations with respect to the fees that the Secretary

considers appropriate.

I. OTHER CUSTOMS LAWS

1. Country of Origin Marking

Section 304 of the Tariff Act of 1930, as amended
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[19 U.S.C. 1304; Public Law 71-361, as amended by Public Law 98-573, Public Law 99-514, Public

Law 100-418, Public Law 103-182, Public Law 104-295 and Public Law 106-36]

SEC. 304. MARKING OF IMPORTED ARTICLES AND CONTAINERS.

(a) MARKING OF ARTICLES.–Except as hereinafter provided, every article of

foreign origin (or its container, as provided in subsection (b) hereof) imported into

the United States shall be marked in a conspicuous place as legibly, indelibly, and

permanently as the nature of the article (or container) will permit in suchmanner as

to indicate to an ultimate purchaser in the United States the English name of the

country of origin of the article. The Secretary of the Treasurymay by regulations—

(1) Determine the character of words and phrases or abbreviations thereof

which shall be acceptable as indicating the country of origin and prescribe any

reasonable method of marking, whether by printing, stenciling, stamping,

branding, labeling, or by any other reasonablemethod, and a conspicuous place

on the article (or container) where the marking shall appear;

(2) Require the addition of any other words or symbols which may be

appropriate to prevent deception or mistake as to the origin of the article or as

to the origin or any other article with which such imported article is usually

combined subsequent to importation but before delivery to an ultimate

purchaser; and

(3) Authorize the exception of any article from the requirements of marking

if—

(A) Such article is incapable of being marked;

(B) Such article cannot be marked prior to shipment to theUnited States

without injury;

(C) Such article cannot be marked prior to shipment to the United

States, except at an expense economically prohibitive of its importation;

(D) The marking of a container of such article will reasonably indicate

the origin of such article;

(E) Such article is a crude substance;

(F) Such article is imported for use by the importer and not intended for

sale in its imported or any other form;

(G) Such article is to be processed in the United States by the importer

or for his account otherwise than for the purpose of concealing the origin

of such article and in such manner that any mark contemplated by this

section would necessarily be obliterated, destroyed, or permanently

concealed;

(H) An ultimate purchaser, by reason of the character of such article or

by reason of the circumstances of its importation, must necessarily know

the country of origin of such article even though it is not marked to

indicate its origin;

(I) Such article was produced more than twenty years prior to its

importation into the United States;
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(J) Such article is of a class or kind with respect to which the Secretary

of the Treasury has given notice by publication in the weekly Treasury

Decisions within two years after July 1, 1937, that articles of such class or

kind were imported in substantial quantities during the 5-year period

immediately preceding January 1, 1937, andwere not required during such

period to be marked to indicate their origin: Provided, That this

subdivision (J) shall not apply after September 1, 1938, to sawed lumber

and timbers, telephone, trolley, electric-light, and telegraph poles ofwood,

and bundles of shingles; but the President is authorized to suspend the

effectiveness of this proviso if he finds such action required to carry out

any trade agreement entered into under the authority of the Act of June 12,

1934 (U.S.C., 1934 edition, title 19, sections 1351, 1352, 1353, 1354), as

extended; or

(K) Such article cannot be marked after importation except at an

expense which is economically prohibitive, and the failure to mark the

article before importation was not due to any purpose of the importer,

producer, seller, or shipper to avoid compliance with this section.

(b) MARKINGOFCONTAINERS.–Whenever an article is excepted under subdivision

(3) of subsection (a) of this section from the requirements of marking, the

immediate container if any, of such article, or such other container or containers of

such article as may be prescribed by the Secretary of the Treasury, shall be marked

in such manner as to indicate to an ultimate purchaser in the United States the

English name of the country of origin of such article, subject to all provisions of this

section, including the same exceptions as are applicable to articles under

subdivision (3) of subsection (a) of this section. If articles are excepted from

marking requirements under clause (F), (G), or (H) of subdivision (3) of subsection

(a) of this section, their usual containers shall not be subject to the marking

requirements of this section. Usual containers in use as such at the time of

importation shall in no case be required to be marked to show the country of their

own origin.

(c) MARKING OF CERTAIN PIPE AND FITTINGS.–(1) Except as provided in

paragraph (2), no exception may be made under subsection (a)(3) with respect to

pipes of iron, steel, or stainless steel, to pipe fittings of steel, stainless steel,

chrome-moly steel, or cast and malleable iron each of which shall be marked with

the English name of the country of origin by means of die stamping, cast-in mold

lettering, etching, engraving, or continuous paint stenciling.

(2) If, because of the nature of an article, it is technically or commercially

infeasible to mark it by one of the five methods specified in paragraph (1), the

article may be marked by an equally permanent method of marking or, in the

case of small diameter pipe, tube, and fittings, by tagging the containers or

bundles.

(d) MARKING OF COMPRESSED GAS CYLINDERS.–No exception may be made

under subsection (a)(3) with respect to compressed gas cylinders designed to be
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used for the transport and storage of compressed gaseswhether or not certified prior

to exportation to have been made in accordance with the safety requirements of

sections 178.36 through 178.68 of title 49, Code of Federal Regulations, each of

which shall be marked with the English name of the country of origin by means of

die stamping, molding, etching, raised lettering, or an equally permanentmethod of

marking.

(e) MARKING OF CERTAIN MANHOLE RINGS OR FRAMES, COVERS AND

ASSEMBLIES THEREOF.–No exception may be made under subsection (a)(3) with

respect to manhole rings or frames, covers, and assemblies thereof each of which

shall be marked on the top surface with the English name of the country of origin by

means of die stamping, cast-in-mold lettering, etching, engraving, or an equally

permanent method of marking.

(f) MARKING OF CERTAIN COFFEE AND TEA PRODUCTS.–The marking

requirements of subsections (a) and (b) shall not apply to articles described in

subheadings 0901.21, 0901.22, 0902.10, 0902.20, 0902.30, 0902.40, 2101.10, and

2101.20 of the Harmonized Tariff Schedule of the United States, as in effect on

January 1, 1995.

(g) MARKING OF SPICES.–The marking requirements of subsections (a) and (b)

shall not apply to articles provided for under subheadings 0904.11, 0904.12,

0904.20, 0905.00, 0906.10, 0906.20, 0907.00, 0908.10, 0908.20, 0908.30,

0909.10, 0909.20, 0909.30, 0909.40, 0909.50, 0910.10, 0910.20, 0910.30,

0910.40, 0910.50, 0910.91, 0910.99, 1106.20, 1207.40, 1207.50, 1207.91,

1404.90, and 3302.10, and items classifiable in categories 0712.90.60,

0712.90.8080, 1209.91.2000, 1211.90.2000, 1211.90.8040, 1211.90.8050,

1211.90.8090, 2006.00.3000, 2918.13.2000, 3203.00.8000, 3301.90.1010,

3301.90.1020, and 3301.90.1050, of the Harmonized Tariff Schedule of theUnited

States, as in effect on January 1, 1995.

(h) MARKING OF CERTAIN SILK PRODUCTS.–The marking requirements of

subsections (a) and (b) shall not apply either to—

(1) articles provided for in subheading 6214.10.10 of the Harmonized Tariff

Schedule of the United States, as in effect on January 1, 1997; or

(2) articles provided for in heading 5007 of the Harmonized Tariff Schedule

of the United States as in effect on January 1, 1997.

(i) ADDITIONAL DUTIES FOR FAILURE TO MARK.–If at the time of

importation any article (or its container, as provided in subsection (b)

of this section) is not marked in accordance with the requirements of

this section, and if such article is not exported or destroyed or the

article (or its container, as provided in subsection (b) of this section)

marked after importation in accordance with the requirements of this

section (such exportation, destruction, or marking to be accomplished

under customs supervision prior to the liquidation of the entry

covering the article, and be allowed whether or not the article has

remained in continuous customs custody), there shall be levied,
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collected, and paid upon such article a duty of 10 per centum ad

valorem, which shall be deemed to have accrued at the time of

importation, shall not be construed to be penal, and shall not be

remitted wholly or in part nor shall payment thereof be avoidable for

any cause. Such duty shall be levied, collected, and paid in addition to

any other duty imposed by law and whether or not the article is

exempt from the payment of ordinary customs duties. The

compensation and expenses of customs officers and employees

assigned to supervise the exportation, destruction, or marking to

exempt articles from the application of the duty provided for in this

subsection shall be reimbursed to the Government by the importer.

(j) DELIVERY WITHHELD UNTIL MARKED.–No imported article held in customs

custody for inspection, examination, or appraisement shall be delivered until such

article and every other article of the importation (or their containers), whether or not

released from customs custody, shall have been marked in accordance with the

requirements of this section or until the amount of duty estimated to be payable

under subsection (i) of this section has been deposited. Nothing in this section shall

be construed as excepting any article (or its container) from the particular

requirements of marking provided for in any other provision of law.

(k) TREATMENT OF GOODS OF A NAFTACOUNTRY.—

(1) APPLICATION OF SECTION.–In applying this section to an article that qualifies

as a good of a NAFTA country (as defined in section 2(4) of the North American

Free Trade Agreement Implementation Act) under the regulations issued by the

Secretary to implement Annex 311 of the NorthAmerican Free TradeAgreement—

(A) the exemption under subsection (a)(3)(H) shall be applied by

substituting “reasonably know” for “necessarily know”;

(B) the Secretary shall exempt the good from the requirements for

marking under subsection (a) if the good—

(i) is an original work of art, or

(ii) is provided for under subheading 6904.10, heading 8541, or

heading 8542 of the Harmonized Tariff Schedule of theUnited States;

and

(C) subsection (b) does not apply to the usual container of any good

described in subsection (a)(3) (E) or (I) or subparagraph (B) (i) or (ii) of

this paragraph.

(2) PETITION RIGHTS OF NAFTA EXPORTERS AND PRODUCERS REGARDING

MARKING DETERMINATIONS.—

(A) DEFINITIONS.–For purposes of this paragraph:

(i) The term “adverse marking decision” means a determination by

the Customs Service which an exporter or producer of merchandise

believes to be contrary to Annex 311 of the North American Free

Trade Agreement.

(ii) A person may not be treated as the exporter or producer of
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merchandise regarding which an adverse marking decision was made

unless such person—

(I) if claiming to be the exporter, is located in a NAFTA

country and is required to maintain records in that country

regarding exportations to NAFTA countries; or

(II) if claiming to be the producer, grows, mines, harvests,

fishes, traps, hunts, manufactures, processes, or assembles such

merchandise in a NAFTA country.

(B) INTERVENTION OR PETITION REGARDING ADVERSE MARKING

DECISIONS.–If the Customs Service makes an adverse marking decision

regarding any merchandise, the Customs Service shall, upon written

request by the exporter or producer of the merchandise, provide to the

exporter or producer a statement of the basis for the decision. If the

exporter or producer believes that the decision is not correct, it may

intervene in any protest proceeding initiated by the importer of the

merchandise. If the importer does not file a protest with regard to the

decision, the exporter or producer may file a petition with the Customs

Service setting forth—

(i) a description of the merchandise; and

(ii) the basis for its claim that the merchandise should be marked as

a good of a NAFTA country.

(C) EFFECT OF DETERMINATION REGARDING DECISION.–If, after receipt

and consideration of a petition filed by an exporter or producer under

subparagraph (B), the Customs Service determines that the adverse

marking decision—

(i) is not correct, the Customs Service shall notify the petitioner of

the determination and all merchandise entered, or withdrawn from

warehouse for consumption, more than 30 days after the date that

notice of the determination under this clause is published in the

weekly Custom Bulletin shall be marked in conformity with the

determination; or

(ii) is correct, the Customs Service shall notify the petitioner that

the petition is denied.

(D) JUDICIAL REVIEW.–For purposes of judicial review, the denial of a

petition under subparagraph (C)(ii) shall be treated as if it were a denial of

a petition of an interested party under section 516 regarding an issue

arising under any of the preceding provisions of this section.

(l) PENALTIES.–Any person who, with intent to conceal the information given

thereby or contained therein, defaces, destroys, removes, alters, covers, obscures, or

obliterates any mark required under the provisions of this Act shall—

(1) upon conviction for the first violation of this subsection, be fined not

more than $100,000, or imprisoned for not more than 1 year, or both; and

(2) upon conviction for the second or any subsequent violation of this
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subsection, be fined not more than $250,000, or imprisoned for notmore than 1

year, or both.

Rule of Origin for Textile and Apparel Products

Section 334 of the Uruguay Round Agreements Act, as amended

[19 U.S.C. 3592; Public Law 103-465 as amended by Public Law 104-295 and Public Law 106-200]

SEC. 334. RULES OF ORIGIN FOR TEXTILE AND APPAREL PRODUCTS.
(a) REGULATORYAUTHORITY.–The Secretary of the Treasury shall prescribe rules

implementing the principles contained in subsection (b) of this section for

determining the origin of textiles and apparel products. Such rules shall be

promulgated in final form not later than July 1, 1995.

(b) Principles.—

(1) IN GENERAL.–Except as otherwise provided for by statute, a textile or

apparel product, for purposes of the customs laws and the administration of

quantitative restrictions, originates in a country, territory, or insular possession, and

is the growth, product, or manufacture of that country, territory, or insular

possession, if—

(A) the product is wholly obtained or produced in that country, territory,

or possession;

(B) the product is a yarn, thread, twine, cordage, rope, cable, or braiding

and—

(i) the constituent staple fibers are spun in that country, territory, or

possession, or

(ii) the continuous filament is extruded in that country, territory, or

possession;

(C) the product is a fabric, including a fabric classified under chapter 59

of the HTS, and the constituent fibers, filaments, or yarns are woven,

knitted, needled, tufted, felted, entangled, or transformed by any other

fabric-making process in that country, territory, or possession; or

(D) the product is any other textile or apparel product that is wholly

assembled in that country, territory, or possession from its component

pieces.

(2) SPECIAL RULES.–

(A) Notwithstanding paragraph (1)(D) and except as paraded in

subparagraphs (B) and (C);

(i) the origin of a good that is classified under one of the following

HTS headings or subheadings shall be determined under

subparagraph (A), (B), (C) of paragraph (1), as appropriate: 5609,

5807, 5811, 6209.20.50.40, 6213, 6214, 6301, 6302, 6303, 6304,

6305, 6306, 6307.10, 6307.90, 6308, or 9404.90; and

(ii) a textile or apparel product which is knit to shape shall be
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considered to originate in, and be the growth, product, or manufacture

of, the country, territory, or possession in which it is knit.

(B) Notwithstanding paragraph (1)(C), fabric classified under the HTS

as of silk, cotton, man-made fiber, or vegetable fiber shall be considered to

originate in, and be the growth, product, or manufacture of, the country,

territory, or possession in which the fabric is both dyed and printed when

accompanied by two or more of the following finishing operations:

bleaching, shrinking, fulling, napping, decating, permanent stiffening,

weighting, permanent embossing, or moireing.

(C) Notwithstanding paragraph (1)(D) goods classified under HTS

heading 6117.10, 6213.00, 6214.00, 6302.22, 6302.29, 6302.52, 6302.53,

6302.59, 6302.92, 6302.93, 6302.99, 6303.92, 6303.99, 6304.19,

6304.93, 6304.99, 9404.90.85, or 9404.90.95, except for goods classified

under such headings as of cotton or of wool or consisting of fiber blends

containing 16 percent or more by weight of cotton, shall be considered to

originate in, and be the growth, product, or manufacture of, the country,

territory, or possession in which the fabric is both dyed and printed when

accompanied by two or more of the following finishing operations:

bleaching, shrinking, fulling, napping, decating, permanent stiffening,

weighting, permanent embossing, or moireing;

(3) MULTICOUNTRY RULE.–If the origin of a good cannot be determined

under paragraph (1) or (2), then that good shall be considered to originate in,

and be the growth, product, or manufacture of—

(A) the country, territory, or possession in which the most important

assembly or manufacturing process occurs, or

(B) if the origin of the good cannot be determined under subparagraph

(A), the last county, territory, or possession in which important assembly

or manufacturing occurs.

(4) COMPONENTS CUT IN THE UNITED STATES.—

(A) The value of a component that is cut to shape (but not to length,

width, or both) in the United States from foreign fabric and exported to

another country, territory, or insular possession for assembly into an article

that is then returned to the United States—

(i) shall not be included in the dutiable value of such article, and

(ii) may be applied toward determining the percentage referred to in

General Note 7(b)(i)(B) of the HTS, subject to the limitation provided

in that note.

(B) No article (except a textile or apparel product) assembled in whole

of components described in subparagraph (A), or of such components and

components that are products of the United States, in a beneficiary country

as defined in General Note 7(a) of the HTS shall be treated as a foreign

article, or as subject to duty if—

(i) the components after exportation from the United States, and
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(ii) the article itself before importation in the United States do not

enter into the commerce of any foreign country other than such a

beneficiary country.

(5) EXCEPTION FORUNITEDSTATES-ISRAELFREETRADEAGREEMENT.–This

section shall not affect, for purposes of the customs laws and administration of

quantitative restrictions, the status of goods that, under rulings and

administrative practices in effect immediately before the enactment of this Act,

would have originated in, or been the growth, product, or manufacture of, a

country that is a party to an agreement with the United States establishing a free

trade area, which entered into force before January 1, 1987. For such purposes,

such rulings and administrative practices that were applied, immediately before

the enactment of this Act, to determine the origin of textile and apparel

products covered by such agreement shall continue to apply after the enactment

of this Act, and on and after the effective date described in subsection (c) of

this section, unless such rulings and practices are modified by the mutual

consent of the parties to the agreement.

(c) EFFECTIVE DATE.–This section shall apply to goods entered, or withdrawn

from warehouse, for consumption on or after July 1, 1996, except that this section

shall not apply to goods if—

(1) the contract for the sale of such goods to the United States is entered into

before July 20, 1994;

(2) all of the material terms of sale in such contract, including the price and

quantity of the goods, are fixed and determinable before July 20, 1994;

(3) a copy of the contract is filed with the Commissioner of Customs within

60 days after December 8, 1994, together with a certification that the contract

meets the requirements of paragraphs (1) and (2); and

(4) the goods are entered, or withdrawn fromwarehouse, for consumption on

or before January 1, 1998.

The origin of goods to which this section does not apply shall be determined in

accordance with the applicable rules in effect on July 20, 1994.

2. Drawback

Section 313 of the Tariff Act of 1930, as amended

[19 U.S.C. 1313; Public Law 71-361, as amended by Act of June 26, 1936; Act of Aug. 8, 1951; Act

of Aug. 8, 1953; Act of Aug. 6, 1956; Public Law 85-673; Public Law 90-630; Public Law 91-692;

Public Law 96-609; Public Law 98-573; Public Law 99-514, Public Law 100-449, Public Law 101-

382, Public Law 103-182, Public Law 103-465, Public Law 104-295, Public Law 106-36, Public Law

106-476, Public Law 108-77, Public Law 108-429, and Public Law 110-246.]

SEC. 313. DRAWBACK AND REFUNDS.
(a) ARTICLES MADE FROM IMPORTED MERCHANDISE.–Upon the exportation or

destruction under customs supervision of articles manufactured or produced in the

United States with the use of imported merchandise, provided that those articles



- 599 -

have not been used prior to such exportation or destruction, the full amount of the

duties paid upon the merchandise so used shall be refunded as drawback, less 1 per

centum of such duties, except that such duties shall not be so refunded upon the

exportation or destruction of flour or by-products produced from imported wheat.

Where two or more products result from the manipulation of importedmerchandise,

the drawback shall be distributed to the several products in accordance with their

relative values at the time of separation.

(b) SUBSTITUTIONFORDRAWBACKPURPOSES.–If imported duty-paidmerchandise

and any other merchandise (whether imported or domestic) of the same kind and

quality are used in the manufacture or production of articles within a period not to

exceed three years from the receipt of such imported merchandise by the

manufacturer or producer of such articles, there shall be allowed upon the

exportation, or destruction under customs supervision, of any such articles,

notwithstanding the fact that none of the imported merchandise may actually have

been used in the manufacture or production of the exported or destroyed articles, an

amount of drawback equal to that which would have been allowable had the

merchandise used therein been imported, but only if those articles have not been

used prior to such exportation or destruction; but the total amount of drawback

allowed upon the exportation or destruction under customs supervision of such

articles, together with the total amount of drawback allowed in respect of such

imported merchandise under any other provision of law, shall not exceed 99 per

centum of the duty paid on such imported merchandise.

(c) MERCHANDISE NOT CONFORMING TO SAMPLE OR SPECIFICATIONS.–

(1) CONDITIONS FORDRAWBACK.– Upon the exportation or destruction under

the supervision of the Customs Service of articles or merchandise--

(A) upon which the duties have been paid,

(B) which has been entered or withdrawn for consumption,

(C) which is--

(i) not conforming to sample or specifications, shipped without the

consent of the consignee, or determined to be defective as of the time

of importation, or

(ii) ultimately sold at retail by the importer, or the person who

received the merchandise from the importer under a certificate of

delivery, and for any reason returned to and accepted by the importer,

or the person who received the merchandise from the importer under

a certificate of delivery, and

(D) which, within 3 years after the date of importation or withdrawal, as

applicable, has been exported or destroyed under the supervision of the

Customs Service, the full amount of the duties paid upon such

merchandise, less 1 percent, shall be refunded as drawback.

(2) DESIGNATIONOF IMPORT ENTRIES.– For purposes of paragraph (1)(C)(ii),

drawback may be claimed by designating an entry of merchandise that was

imported within 1 year before the date of exportation or destruction of the
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merchandise described in paragraph (1) (A) and (B) under the supervision of

the Customs Service. The merchandise designated for drawback must be

identified in the import documentation with the same eight-digit classification

number and specific product identifier (such as part number, SKU, or product

code) as the returned merchandise.

(3) WHEN DRAWBACK CERTIFICATES NOT REQUIRED.– For purposes of this

subsection, drawback certificates are not required if the drawback claimant and

the importer are the same party, or if the drawback claimant is a drawback

successor to the importer as defined in subsection (s)(3).

(d) FLAVORING EXTRACTS; MEDICINAL OR TOILET PREPARATIONS; BOTTLED

DISTILLED SPIRITS AND WINES.–Upon the exportation of flavoring extracts,

medicinal or toilet preparations (including perfumery)manufactured or produced in

the United States in part from domestic alcohol on which an internal-revenue tax

has been paid, there shall be allowed a drawback equal in amount to the tax found

to have been paid on the alcohol so used.

Upon the exportation of bottled distilled spirits and wines manufactured or

produced in the United States on which an internal-revenue tax has been paid or

determined, there shall be allowed, under regulations to be prescribed by the

Commissioner of Internal Revenue, with the approval of the Secretary of the

Treasury, a drawback equal in amount to the tax found to have been paid or

determined on such bottled distilled spirits, the preceding sentence shall not apply

unless the claim for drawback is filed by the bottler or packager of the spirits have

been stamped or restamped, and marked, especially for export, under regulations

prescribed by the Commissioner of Internal Revenue, with the approval of the

Secretary of the Treasury.

(e) IMPORTED SALT FOR CURING FISH.–Imported salt in bond may be used in

curing fish taken by vessels licensed to engage in the fisheries, and in curing fish on

the shores of the navigable waters of the United States, whether such fish are taken

by licensed or unlicensed vessels, and upon proof that the salt has been used for

either of such purposes, the duties on the same shall be remitted.

(f) EXPORTATIONOFMEATSCUREDWITH IMPORTEDFISH.–Upon the exportation

of meats, whether packed or smoked, which have been cured in the United States

with imported salt, there shall be refunded, upon satisfactory proof that such meats

have been cured with imported salt, the duties paid on the salt so used in curing

such exported meats, in amounts not less than $100.

(g) MATERIALS FOR CONSTRUCTION AND EQUIPMENT OF VESSELS BUILT FOR

FOREIGNERS.–The provisions of this section shall apply to materials imported and

used in the construction and equipment of vessels built for foreign account and

ownership, or for the government of any foreign country, notwithstanding that such

vessels may not within the strict meaning of the term be articles exported.

(h) JET AIRCRAFT ENGINES.–Upon the exportation of jet aircraft engines

manufactured or produced abroad that have been overhauled, repaired, rebuilt, or

reconditioned in the United States with the use of imported merchandise, including
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parts, there shall be refunded, upon satisfactory proof that such imported

merchandise has been so used, the duties which have been paid thereon, in amounts

not less than $100.

(i) TIME LIMITATION ON EXPORTATION.– Unless otherwise provided for in this

section, no drawback shall be allowed under the provisions of this section unless the

completed article is exported, or destroyed under the supervision of the Customs

Service, within five years after importation of the imported merchandise.

(j) UNUSEDMERCHANDISE DRAWBACK.—

(1) If imported merchandise, on which was paid any duty, tax, or fee

imposed under Federal law because of its importation—

(A) is, before the close of the 3-year period beginning on the date of

importation

(i) exported, or

(ii) destroyed under customs supervision; and

(B) is not used within the United States before such exportation or

destruction; then upon such exportation or destruction 99 percent of the

amount of each duty, tax, or fee so paid shall be refunded as drawback.

The exporter (or destroyer) has the right to claim drawback under this

paragraph, but may endorse such right to the importer or any intermediate

party.

(2) Subject to paragraph (4), if there is, with respect to importedmerchandise

on which was paid any duty, tax, or fee imposed under Federal law because of

its importation, any other merchandise (whether imported or domestic), that—

(A) is commercially interchangeable with such imported merchandise;

(B) is, before the close of the 3-year period beginning on the date of

importation of the imported merchandise, either exported or destroyed

under customs supervision; and

(C) before such exportation or destruction—

(i) is not used within the United States, and

(ii) is in the possession of, including ownership while in bailment,

in leased facilities, in transit to, or in any other manner under the

operational control of, the party claiming drawback under this

paragraph, if that party—

(I) is the importer of the imported merchandise, or

(II) received from the person who imported and paid any duty

due on the imported merchandise a certificate of delivery

transferring to the party the importedmerchandise, commercially

interchangeable merchandise, or any combination of imported

and commercially interchangeable merchandise (and any such

transferred merchandise, regardless of its origin, will be treated

as the imported merchandise and any retained merchandise will

be treated as domestic merchandise);

then, notwithstanding any other provision of law, upon the
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exportation or destruction of such other merchandise the amount of

each such duty, tax, and fee paid regarding the imported merchandise

shall be refunded as drawback under this subsection, but in no case

may the total drawback on the imported merchandise, whether

available under this paragraph or any other provision of law or any

combination thereof, exceed 99 percent of that duty, tax, or fee. For

purposes of subparagraph (A) of this paragraph, wine of the same

color having a price variation not to exceed 50 percent between the

imported wine and the exported wine shall be deemed to be

commercially interchangeable.

(3) The performing of any operation or combination of operations (including,

but not limited to, testing, cleaning, repacking, inspecting, sorting, refurbishing,

freezing, blending, repairing, reworking, cutting, slitting, adjusting, replacing

components, relabeling, disassembling, and unpacking), not amounting to

manufacture or production for drawback purposes under the preceding

provisions of this section on—

(A) the imported merchandise itself in cases to which paragraph (1)

applies, or

(B) the commercially interchangeable merchandise in cases to which

paragraph (2) applies, shall not be treated as a use of that merchandise for

purposes of applying paragraph (1)(B) or (2)(C).

(4) (A) Effective upon the entry into force of the North American Free Trade

Agreement, the exportation to a NAFTA country, as defined in section 2(4) of

the North American Free Trade Agreement Implementation Act, of

merchandise that is fungible with and substituted for imported merchandise,

other than merchandise described in paragraphs (1) through (8) of section

203(a) of that Act shall not constitute an exportation for purposes of paragraph

(2).

(B) Beginning on January 1, 2015, the exportation to Chile of

merchandise that is fungible with and substituted for imported

merchandise, other than merchandise described in paragraphs (1) through

(5) of section 203(a) of the United States-Chile Free Trade Agreement

Implementation Act, shall not constitute an exportation for purposes of

paragraph (2). The preceding sentence shall not be construed to permit the

substitution of unused drawback under paragraph (2) of this subsection

with respect to merchandise described in paragraph (2) of section 203(a)

of the United States-Chile Free Trade Agreement Implementation Act.

(k) USE OF DOMESTIC MERCHANDISE ACQUIRED IN EXCHANGE FOR IMPORTED

MERCHANDISE OF SAME KIND AND QUALITY.—

(1) For purposes of subsections (a) and (b), the use of any domestic

merchandise acquired in exchange for imported merchandise of the same

kind and quality shall be treated as the use of such imported merchandise if

no certificate of delivery is issued with respect to such imported
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merchandise.

(2) For purposes of subsections (a) and (b), the use of any domestic

merchandise acquired in exchange for a drawback product of the same kind

and quality shall be treated as the use of such drawback product if no

certificate of delivery or certificate of manufacture and delivery pertaining to

such drawback product is issued, other than that which documents the

product's manufacture and delivery. As used in this paragraph, the term

"drawback product" means any domestically produced product,

manufactured with imported merchandise or any othermerchandise (whether

imported or domestic) of the same kind and quality, that is subject to

drawback.

(l) REGULATIONS.–Allowance of the privileges provided for in this section shall

be subject to compliance with such rules and regulations as the Secretary of the

Treasury shall prescribe, which may include, but need not be limited to, the

authority for the electronic submission of drawback entries and the designation of

the person to whom any refund or payment of drawback shall be made.

(m) SOURCEOFPAYMENT.–Any drawback of duties that may be authorized under

the provisions of this chapter shall be paid from the customs receipts of Puerto

Rico, if the duties were originally paid into the Treasury of Puerto Rico.

(n) REFUNDS, WAIVERS, OR REDUCTIONS UNDER CERTAIN FREE TRADE

AGREEMENTS.—

(1) For purposes of this subsection and subsection (o)—

(A) the term “NAFTA Act” means the North American Free Trade

Agreement Implementation Act;

(B) the terms “NAFTA country” and “good subject to NAFTA

drawback” have the same respective meanings that are given such terms in

sections 2(4) and 203(a) of the NAFTA Act; and

(C) a refund, waiver, or reduction of duty under paragraph (2) of this

subsection or paragraph (1) of subsection (o) is subject to section

508(b)(2)(B).

(D) the term "good subject to Chile FTA drawback" has the meaning

given that term in section 203(a) of the United States-Chile Free Trade

Agreement Implementation Act.

(2) For purposes of subsections (a), (b), (f), (h), (p), and (q), if an article that

is exported to a NAFTA country is a good subject to NAFTA drawback, no

customs duties on the good may be refunded, waived, or reduced in an amount

that exceeds the lesser of—

(A) the total amount of customs duties paid or owed on the good on

importation into the United States, or

(B) the total amount of customs duties paid on the good to the NAFTA

country.

(3) If Canada ceases to be a NAFTA country and the suspension of the

operation of the United States-Canada Free-Trade Agreement thereafter
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terminates, then for purposes of subsections (a), (b), (f), (h), (j)(2), and (q), the

shipment to Canada during the period such Agreement is in operation of an

article made from or substituted for, as appropriate, a drawback eligible good

under section 204(a) of the United States-Canada Free-Trade Implementation

Act of 1988 does not constitute an exportation.

(4) (A) For purposes of subsections (a), (b), (f), (h), (j)(2), (p), and (q), if an

article that is exported to Chile is a good subject to Chile FTA drawback, no

customs duties on the good may be refunded, waived, or reduced, except as

provided in subparagraph (B).

(B) The customs duties referred to in subparagraph (A) may be refunded,

waived, or reduced by—

(i) 100 percent during the 8-year period beginning on January 1,

2004;

(ii) 75 percent during the 1-year period beginning on January 1,

2012;

(iii) 50 percent during the 1-year period beginning on January 1,

2013; and

(iv) 25 percent during the 1-year period beginning on January 1,

2014.

(o) SPECIAL RULES FOR CERTAIN VESSELS AND IMPORTED MATERIALS.—

(1) For purposes of subsection (g), if—

(A) a vessel is built for the account and ownership of a resident of a

NAFTA country or the government of a NAFTA country, and

(B) imported materials that are used in the construction and equipment

of the vessel are goods subject to NAFTA drawback, the amount of

customs duties refunded, waived, or reduced on such materials may not

exceed the lesser of the total amount of customs duties paid or owed on the

materials on importation into the United States or the total amount of

customs duties paid on the vessel to the NAFTA country.

(2) If Canada ceases to be a NAFTA country and the suspension of the

operation of the United States-Canada Free-Trade Agreement thereafter

terminates, then for purposes of subsection (g), vessels built for Canadian

account and ownership, or for the Government of Canada, may not be

considered to be built for any foreign account and ownership, or for the

government of any foreign country, except to the extent that the materials in

such vessels are drawback eligible goods under section 204(a) of the United

States-Canada Free-Trade Implementation Act of 1988.

(3) For purposes of subsection (g), if—

(A) a vessel is built for the account and ownership of a resident of Chile

or the Government of Chile, and

(B) imported materials that are used in the construction and equipment

of the vessel are goods subject to Chile FTA drawback, as defined in

section 203(a) of the United States-Chile Free Trade Agreement
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Implementation Act, no customs duties on such materials may be

refunded, waived, or reduced, except as provided in paragraph (4).

(4) The customs duties referred to in paragraph (3) may be refunded, waived

or reduced by—

(A) 100 percent during the 8-year period beginning on January 1, 2004;

(B) 75 percent during the 1-year period beginning on January 1, 2012;

(C) 50 percent during the 1-year period beginning on January 1, 2013;

and

(D) 25 percent during the 1-year period beginning on January 1, 2014.

(p) SUBSTITUTION OF FINISHED PETROLEUM DERIVATIVES.—2

(1) IN GENERAL.–Notwithstanding any other provision of this section, if—

(A) an article (hereafter referred to in this subsection as the “exported

article”) of the same kind and quality as a qualified article is exported;

(B) the requirements set forth in paragraph (2) are met; and

(C) a drawback claim is filed regarding the exported article; drawback

shall be allowed as described in paragraph (4).

(2) REQUIREMENTS.–The requirements referred to in paragraph (1) are as

follows:

(A) The exporter of the exported article—

(i) manufactured or produced a qualified article in a quantity equal

to or greater than the quantity of the exported article,

(ii) purchased or exchanged, directly or indirectly, a qualified

article from a manufacturer or producer described in subsection (a) or

(b) in a quantity equal to or greater than the quantity of the exported

article,

(iii) imported a qualified article in a quantity equal to or greater

than the quantity of the exported article, or

(iv) purchased or exchanged, directly or indirectly, a qualified

article from an importer in a quantity equal to or greater than the

quantity of the exported article.

(B) In the case of the requirement described in subparagraph (A)(ii), the

manufacturer or producer produced the qualified article in a quantity equal

to or greater than the quantity of the exported article.

(C) In the case of the requirement of subparagraph (A)(i) or (A)(ii), the

exported article is exported during the period that the qualified article

described in subparagraph (A)(i) or (A)(ii) (whichever is applicable) is

manufactured or produced, or within 180 days after the close of such

2Section 2420(e) of Public Law 106-36 provides that the amendments made to subsections 313(p)(1),

313(p)(2), 313(p)(3), 313(p)(3)(A)(1)(II), and 313(p)(3)(A)(ii) “shall take effect as if included in the

amendment made by section 632(a)(6) of the North American Free Trade Agreement Implementation

Act. For purposes of section 632(b) of that Act, the 3-year requirement set forth in section 313(r) of

the Tariff Act of 1930 shall not apply to any drawback claim filed within 6 months after the date of the

enactment of this Act for which that 3-year period would have expired.''
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period.

(D) In the case of the requirement of subparagraph (A)(i) or (A)(ii), the

specific petroleum refinery or production facilitywhichmade the qualified

article concerned is identified.

(E) In the case of the requirement of subparagraph (A)(iii) or (A)(iv),

the exported article is exported within 180 days after the date of entry of

an imported qualified article described in subparagraph (A)(iii) or (A)(iv)

(whichever is applicable).

(F) Except as otherwise specifically provided in this subsection, the

drawback claimant complies with all requirements of this section,

including providing certificates which establish the drawback eligibility of

articles for which drawback is claimed.

(G) The manufacturer, producer, importer, transferor, exporter, and

drawback claimant of the qualified article and the exported article

maintain all records required by regulation.

(3) DEFINITION OF QUALIFIED ARTICLE, ETC.—For purposes of this

subsection—

(A) The term ‘qualified article’ means an article—

(i) described in—

(I) headings 2707, 2708, 2709.00, 2710, 2711, 2712, 2713,

2714, 2715, 2901, and 2902, and subheadings 2903.21.00,

2909.19.14, 2917.36, 2917.39.04, 2917.39.15, 2926.10.00,

3811.21.00 and 3811.90.00 of the Harmonized Tariff Schedule

of the United States, or

(II) headings 3901 through 3914 of such Schedule (as such

headings apply to the primary forms provided under Note 6 to

chapter 39 of the Harmonized Tariff Schedule of the United

States), and

(ii) which is—

(I) manufactured or produced as described in subsection (a) or

(b) from crude petroleum or a petroleum derivative,

(II) imported duty-paid, or

(III) an article of the same kind and quality as described in

subparagraph (B), or any combination thereof, that is transferred,

as so certified in a certificate of delivery or certificate of

manufacture and delivery in a quantity not greater than the

quantity of articles purchased or exchanged.

The transferred merchandise described in subclause (III),

regardless of its origin, so designated on the certificate of

delivery or certificate of manufacture and deliver shall be the

qualified article for purposes of this section. A partywho issues a

certificate of delivery, or certificate of manufacture and delivery,

shall also certify to the Commissioner of Customs that it has not,
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and will not, issue such certificates for a quantity greater than the

amount eligible for drawback and that appropriate recordswill be

maintained to demonstrate that fact.

(B) An article, including an imported, manufactured, substituted, or

exported article, is of the same kind and quality as the qualified article for

which it is substituted under this subsection if it is a product that is

commercially interchangeable with or referred to under the same

eight-digit classification of the Harmonized Tariff Schedule of the United

States as the qualified article. If an article is referred to under the same

eight-digit classification of the Harmonized Tariff Schedule of the United

States as the qualified article on January 1, 2000, then whether or not the

article has been reclassified under another eight-digit classification after

January 1, 2000, the article shall be deemed to be an article that is referred

to under the same eight-digit classification of such Schedule as the

qualified article for purposes of the preceding sentence.

(C) The term “drawback claimant” means the exporter of the exported

article or the refiner, producer, or importer of either the qualified article or

the exported article. Any person eligible to file a drawback claim under

this subparagraph may designate another person to file such claim.

(4) LIMITATION ON DRAWBACK.— The amount of drawback payable under

this subsection shall not exceed the amount of drawback that would be

attributable to the article_

(A) manufactured or produced under subsection (a) or (b) by the

manufacturer or producer described in clause (i) or (ii) of paragraph

(2)(A), or

(B) imported under clause (iii) or (iv) of paragraph (2)(A), had the claim

qualified for drawback under subsection (j).

(5) SPECIAL RULES FOR ETHYL ALCOHOL.—For purposes of this

subsection, any duty paid under subheading 9901.00.50 of the Harmonized Tariff

Schedule of the United States on imports of ethyl alcohol or a mixture of ethyl

alcohol may not be refunded if the exported article upon which a drawback claim is

based does not contain ethyl alcohol or a mixture of ethyl alcohol.(q) PACKAGING

MATERIAL.—

(1) Packaging material under subsections (c) and (j). Packaging material,

whether imported and duty paid, and claimed for drawback under either

subsection (c) or (j)(1), or imported and duty paid, or substituted, and claimed

for drawback under subsection (j)(2), shall be eligible for drawback, upon

exportation, of 99 percent of any duty, tax, or fee imposed under Federal law

on such imported material.

(2) Packagingmaterial under subsections (a) and (b). Packagingmaterial that

is manufactured or produced under subsection (a) or (b) shall be eligible for

drawback, upon exportation, of 99 percent of any duty, tax, or fee imposed

under Federal law on the imported or substituted merchandise used to
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manufacture or produce such material.

(3) Contents. Packagingmaterial described in paragraphs (1) and (2) shall be

eligible for drawback whether or not they contain articles or merchandise, and

whether or not any articles or merchandise they contain are eligible for

drawback.

(4) Employing packaging material for its intended purpose prior to

exportation. The use of any packagingmaterial for its intended purpose prior to

exportation shall not be treated as a use of such material prior to exportation

for purposes of applying subsection (a), (b), or (c), or paragraph (1)(B) or

(2)(C)(i) of subsection (j).

(r) FILING DRAWBACK CLAIMS.—

(1) A drawback entry and all documents necessary to complete a drawback

claim, including those issued by the Customs Service, shall be filed or applied

for, as applicable, within 3 years after the date of exportation or destruction of

the articles on which drawback is claimed, except that any landing certificate

required by regulation shall be filed within the time limit prescribed in such

regulation. Claims not completed within the 3-year period shall be considered

abandoned. No extension will be granted unless it is established that the

Customs Service was responsible for the untimely filing.

(2) A drawback entry for refund filed pursuant to any subsection of this

section shall be deemed filed pursuant to any other subsection of this section

should it be determined that drawback is not allowable under the entry as

originally filed but is allowable under such other subsection.

(3)(A) The Customs Service may, notwithstanding the limitation set forth in

paragraph (1), extend the time for filing a drawback claim for a period not to

exceed 18 months, if—

(i) the claimant establishes to the satisfaction of the Customs

Service that the claimant was unable to file the drawback claim

because of an event declared by the President to be a major disaster

on or after January 1, 1994; and

(ii) the claimant files a request for such extension with the Customs

Service—

(I) within 1 year from the last day of the 3-year period referred

to in paragraph (1), or

(II) within 1 year after the date of the enactment of this

paragraph, whichever is later.

(B) If an extension is granted with respect to a request filed under this

paragraph, the periods of time for retaining records set forth in subsection

(t) of this section and section 508(c)(3) shall be extended for an additional

18 months or, in a case to which subparagraph (A)(ii) applies, for a period

not to exceed 1 year from the date the claim is filed.

(C) For purposes of this paragraph, the term ‘major disaster’' has the

meaning given that term in section 102(2) of the Robert T. Stafford
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Disaster Relief and Emergency Assistance Act.

(s) DESIGNATION OFMERCHANDISE BY SUCCESSOR.—

(1) For purposes of subsection (b), a drawback successor may designate

imported merchandise used by the predecessor before the date of succession as

the basis for drawback on articles manufactured by the drawback successor

after the date of succession.

(2) for purposes of subsection (j)(2), a drawback successor may designate—

(A) imported merchandise which the predecessor, before the date of

succession, imported; or

(B) imported merchandise, commercially interchangeablemerchandise,

or any combination of imported and commercially interchangeable

merchandise for which the predecessor received, before the date of

succession, from the person who imported and paid any duty due on the

imported merchandise a certificate of delivery transferring to the

predecessor such merchandise; as the basis for drawback on merchandise

possessed by the drawback predecessor after the date of succession.

(3) For purposes of this subsection, the term “drawback successor”means an

entity to which another entity (in this subsection referred to as the

“predecessor”) has transferred by written agreement, merger, or corporate

resolution—

(A) all or substantially all of the rights, privileges, immunities, powers,

duties, and liabilities of the predecessor; or

(B) the assets and other business interests of a division, plant, or other

business unit of such predecessor, but only if in such transfer the value of

the transferred realty, personalty, and intangibles (other than drawback

rights, inchoate or otherwise) exceeds the value of all transferred

drawback rights, inchoate or otherwise.

(4) No drawback shall be paid under this subsection until either the

predecessor or the drawback successor (who shall also certify that it has the

predecessor's records) certifies that—

(A) the transferred merchandise was not and will not be claimed by the

predecessor, and

(B) the predecessor did not and will not issue any certificate to any other

person that would enable that person to claim drawback.

(t) DRAWBACKCERTIFICATES.—Any person who issues a certificate whichwould

enable another person to claim drawback shall be subject to the recordkeeping

provisions of this Act, with the retention period beginning on the date that such

certificate is issued.

(u) ELIGIBILITY OF ENTERED OR WITHDRAWN MERCHANDISE.—Imported

merchandise that has not been regularly entered or withdrawn for consumption shall

not satisfy any requirement for use, exportation, or destruction under this section.

(v) MULTIPLEDRAWBACKCLAIMS.—Merchandise that is exported or destroyed to

satisfy any claim for drawback shall not be the basis of any other claim for
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drawback; except that appropriate credit and deductions for claims covering

components or ingredients of such merchandise shall be made in computing

drawback payments.

(w) LIMITED APPLICABILITY FOR CERTAIN AGRICULTURAL PRODUCTS.—

(1) IN GENERAL.—No drawback shall be available with respect to an

agricultural product subject to the over-quota rate of duty established under a

tariff-rate quota, except pursuant to subsection (j)(1).

(2) APPLICATION TO TOBACCO.—Notwithstanding paragraph (1), drawback

shall also be available pursuant to subsection (a) with respect to any tobacco

subject to the over-quota rate of duty established under a tariff-rate quota.

(x) DRAWBACK FORRECOVEREDMATERIALS.—For purposes of subsections (a),

(b), and (c), the term “destruction” includes a process by which materials are

recovered from imported merchandise or from an article manufactured from

imported merchandise. In determining the amount of duties to be refunded as

drawback to a claimant under this subsection, the value of recovered materials

(including the value of any tax benefit or royalty payment) that accrues to the

drawback claimant shall be deducted from the value of the imported merchandise

that is destroyed, or from the value of the merchandise used, or designated as used,

in the manufacture of the article.

(y) Articles shipped to the United States insular possessions. Articles described in

subsection (j)(1) shall be eligible for drawback under this section if duty was paid

on the merchandise upon importation into the United States and the person claiming

the drawback demonstrates that the merchandise has entered the customs territory of

the United States Virgin Islands, American Samoa, Wake Island, Midway Islands,

Kingman Reef, Guam, Canton Island, Enderbury Island, Johnston Island, or

Palmyra Island.

3. Entry of Merchandise

Section 484 of the Tariff Act of 1930, as amended

[19 U.S.C. 1484; Public Law 71-361, as amended by Public Law 103-182, Public Law 104-295,

Public Law 104-153, Public Law 106-200, Public Law 106-476, Public Law 108-429 and Public Law

110-246.]

SEC. 484. ENTRY OF MERCHANDISE.
(a) REQUIREMENT AND TIME.—

(1) Except as provided in sections 490, 498, 552, and 553, one of the parties

qualifying as “importer of record” under paragraph (2)(B), either in person or

by an agent authorized by the party in writing, shall, using reasonable care—

(A) make entry therefor by filing with the Customs Service—

(i) such documentation or, pursuant to an electronic data

interchange system, such information as is necessary to enable the

Customs Service to determine whether the merchandise may be
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released from customs custody, and

(ii) notification whether an import activity summary statement will

be filed; and

(B)complete the entry, or substitute 1 ormore reconfigured entries on an

import activity summary statement, by filing with the Customs Service the

declared value, classification and rate of duty applicable to the

merchandise, and such other documentation or, pursuant to an electronic

data interchange system, such other information as is necessary to enable

the Customs Service to—

(i) properly assess duties on the merchandise,

(ii) collect accurate statistics with respect to the merchandise, and

(iii) determine whether any other applicable requirement of law

(other than a requirement relating to release from customs custody) is

met.

(2)(A) The documentation or information required under paragraph (1) with

respect to any imported merchandise shall be filed or transmitted in such

manner and within such time periods as the Secretary shall by regulation

prescribe. Such regulations shall provide for the filing of import activity

summary statements, and permit the filing of reconfigured entries, covering

entries or warehouse withdrawals made during a calendar month, within such

time period as is prescribed in regulations but not to exceed the 20th day

following such calendar month. Entries filed under paragraph (1)(A) shall not

be liquidated if covered by an import activity summary statement, but instead

each reconfigured entry in the import activity summary statement shall be

subject to liquidation or reliquidation pursuant to section 500, 501, or 504.

(B) When an entry of merchandise is made under this section, the

required documentation or information shall be filed or electronically

transmitted either by the owner or purchaser of the merchandise or, when

appropriately designated by the owner, purchaser, or consignee of the

merchandise, a person holding a valid license under section 641. When a

consignee declares on entry that he is the owner or purchaser of

merchandise the Customs Service may, without liability, accept the

declaration. For the purposes of this Act, the importer of record must be

one of the parties who is eligible to file the documentation or information

required by this section.

(C) The Secretary, in prescribing regulations to carry out this

subsection, shall establish procedures which insure the accuracy and

timeliness of import statistics, particularly statistics relevant to the

classification and valuation of imports. Corrections of errors in such

statistical data shall be transmitted immediately to the Director of the

Bureau of the Census, who shall make corrections in the statistics

maintained by the Bureau. The Secretary shall also provide, to the

maximum extent practicable, for the protection of the revenue, the
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enforcement of laws governing the importation and exportation of

merchandise, the facilitation of the commerce of theUnited States, and the

equal treatment of all importers of record of imported merchandise.

(b) RECONCILIATION.—2

(1) IN GENERAL.—A party may elect to file a reconciliation with regard to

such entry elements as are identified by the party pursuant to regulations prescribed

by the Secretary. If the party so elects, the party shall declare that a reconciliation

will be filed. The declaration shall be made in such manner as the Secretary shall

prescribe and at the time the documentation or information required by subsection

(a)(1)(B) or the import activity summary statement is filed with, or transmitted to,

the Customs Service, or at such later time as the Customs Service may, in its

discretion, permit. The reconciliation shall be filed by the importer of record at such

time and in such manner as the Secretary prescribes but not later than 21 months

after the date the importer declares his intent to file the reconciliation. In the case of

reconciling issues relating to the assessment of antidumping and countervailing

duties, the reconciliation shall be filed not later than 90 days after the date the

Customs Service advises the importer that the period of review for antidumping or

countervailing duty purposes has been completed. Before filing a reconciliation, an

importer of record shall post bond or other security pursuant to such regulations as

the Secretary may prescribe.

(2) REGULATIONS REGARDINGAD/CVDUTIES.—The Secretary shall prescribe,

in consultation with the Secretary of Commerce, such regulations as are necessary

to adapt the reconciliation process for use in the collection of antidumping and

countervailing duties.

(c) RELEASEOFMERCHANDISE.—The Customs Service may permit the entry and

release of merchandise from customs custody in accordance with such regulations

as the Secretary may prescribe. No officer of the Customs Service shall be liable to

any person with respect to the delivery of merchandise released from customs

custody in accordance with such regulations.

(d) SIGNING AND CONTENTS.—(1) Entries shall be signed by the importer of

record, or his agent, unless filed pursuant to an electronic data interchange system.

If electronically filed, each transmission of data shall be certified by an importer of

record or his agent, one of whom shall be resident in the United States for purposes

of receiving service of process, as being true and correct to the best of his

knowledge and belief, and such transmission shall be binding in the same manner

and to the same extent as a signed document. The entry shall set forth such facts in

regard to the importation as the Secretarymay require and shall be accompanied by

such invoices, bills of lading, certificates, and documents, or their electronically

submitted equivalents, as are required by regulation.

(2) The Secretary, in prescribing regulations governing the content of entry

documentation, shall require that entry documentation contain such information

as may be necessary to determine whether the imported merchandise bears an

infringing trademark in violation of section 42 of the Act of July 5, 1946
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(commonly referred to as the “Trademark Act of 1946"), or any other

applicable law, including a trademark appearing on the goods or packaging.

(e) PRODUCTION OF INVOICE.—The Secretary may provide by regulation for the

production of an invoice, parts thereof, or the electronic equivalents thereof, in such

manner and form, and under such terms and conditions, as the Secretary considers

necessary.

(f) STATISTICALENUMERATION.—The Secretary, the Secretary of Commerce, and

the United States International Trade Commission shall establish from time to time

for statistical purposes an enumeration of articles in such detail as in their judgment

may be necessary, comprehending all merchandise imported into the United States

and exported from the United States, and shall seek, in conjunction with statistical

programs for domestic production and programs for achieving international

harmonization of trade statistics, to establish the comparability thereof with such

enumeration of articles. All import entries and export declarations shall include or

have attached thereto an accurate statement specifying, in terms of such detailed

enumeration, the kinds and quantities of all merchandise imported and exported and

the value of the total quantity of each kind of article.

(g) STATEMENT OF COST OF PRODUCTION.—Under such regulations as the

Secretarymay prescribe, the Customs Servicemay require a verified statement from

the manufacturer or producer showing the cost of producing the imported

merchandise, if the Customs Service considers such verification necessary for the

appraisement of such merchandise.

(h) ADMISSIBILITY OF DATA ELECTRONICALLY TRANSMITTED.—Any entry or

other information transmitted bymeans of an authorized electronic data interchange

system shall be admissible in any and all administrative and judicial proceedings as

evidence of such entry or information.

(i) SPECIAL RULE FOR FOREIGN TRADE ZONE OPERATIONS.—

(1) IN GENERAL.—Notwithstanding any other provision of law and except as

provided in paragraph (3), all merchandise (includingmerchandise of different

classes, types, and categories), withdrawn from a foreign trade zone during any

7-day period, shall, at the option of the operator or user of the zone, be the

subject of a single of a single estimated entry or release filed on or before the

first day of the 7-day period in which the merchandise is to be withdrawn from

the zone. The estimated entry or release shall be treated as a single entry and a

single release of merchandise for purposes of section 13031(a)(9)(A) of the

Consolidated Omnibus Budget Reconciliation Act of 1985 all fee exclusions

and limitations of such section 13031 shall apply, including the maximum and

minimum fee amounts provided for under subsection (b)(8)(A)(i) of such

section. The entry summary for the estimated entry or release shall cover only

the merchandise actually withdrawn from the foreign trade zone during the

7-day period.

(2) OTHERREQUIREMENTS.—The secretary of the Treasurymay require that

the operator or user of the zone—
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(A) use an electronic data interchange approved by the Customs

Service—

(i) to file the entries described in paragraph (1); and

(ii) to pay the applicable duties, fees, and taxes with respect to the

entries; and

(B) satisfy the Customs Service that accounting, transportation, and

other controls over the merchandise are adequate to protect the revenue

and meet the requirements of other Federal agencies.

(3) EXCEPTION.—The provisions of paragraph (1) shall not apply to

merchandise the entry of which is prohibited by law or merchandise for which

the filing of an entry summary is required before the merchandise is released

from customs custody.

(4) FOREIGN TRADE ZONE; ZONE.—In this subsection, the terms ‘foreign trade

zone’ and ‘zone’ mean a zone established pursuant to the Act of June 18, 1934,

commonly known as the Foreign Trade Zones Act.

(j) TREATMENT OF MULTIPLE ENTRIES OF MERCHANDISE AS SINGLE

TRANSACTION.—In the case of merchandise that is purchased and invoiced as a

single entity but—

(1) is shipped in an unassembled or disassembled condition in separate

shipments due to the size or nature of the merchandise, or

(2) is shipped in separate shipments due to the inability of the carrier to

include all of the merchandise in a single shipment (at the instruction of the

carrier), the Customs Service may, upon application by an importer in advance,

treat such separate shipments for entry purposes as a single transaction.''.

(k) REGULATIONS.—Not later than 6 months after the date of the enactment of this

Act, the Secretary of the Treasury shall issue regulations to carry out section 484(j)

of the Tariff Act of 1930, as added by subsection (a).

Statutory Note to Section 484 on Requirements Relating to Transaction
Value of Imported Merchandise (“First Sale”)

[Public Law 110-246.]

(a) REQUIREMENT ON IMPORTERS.—

(1) IN GENERAL.—Pursuant to sections 484 and 485 of the Tariff

Act of 1930 (19 U.S.C. 1484 and 1485), the Commissioner responsible

for U.S. Customs and Border Protection shall require each importer of

merchandise to provide to U.S. Customs and Border Protection at the

time of entry of the merchandise the information described in paragraph

(2).

(2) INFORMATION REQUIRED.—The information referred to in

paragraph (1) is a declaration as to whether the transaction value of the

imported merchandise is determined on the basis of the price paid by

the buyer in the first or earlier sale occurring prior to introduction of the
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merchandise into the United States.

(3) EFFECTIVE DATE.—The requirement to provide information

under this subsection shall be effective for the 1-year period beginning

90 days after the date of the enactment of this Act.

(b) REPORT TO INTERNATIONAL TRADE COMMISSION.—

(1) IN GENERAL.—The Commissioner responsible for U.S.

Customs and Border Protection shall submit to the United States

International Trade Commission on a monthly basis for the 1-year

period specified in subsection (a)(3) a report on the information

provided by importers under subsection (a)(2) during the preceding

month. The report required under this paragraph shall be submitted in a

form agreed upon between U.S. Customs and Border Protection and the

United States International Trade Commission.

(2) MATTERS TO BE INCLUDED.—The report required under

paragraph (1) shall include—

(A) the number of importers that declare the transaction value of

the imported merchandise is determined on the basis of the method

described in subsection (a)(2);

(B) the tariff classification of such imported merchandise under the

Harmonized Tariff Schedule of the United States; and

(C) the transaction value of such imported merchandise.

(c) REPORT TO CONGRESS.—

(1) IN GENERAL.—Not later than 90 days after the submission of

the final report under subsection (b), the United States International

Trade Commission shall submit to the appropriate congressional

committees a report on the information contained in all reports

submitted under subsection (b).

(2) MATTERS TO BE INCLUDED.—The report required under

paragraph (1) shall include—

(A) the aggregate number of importers that declare the transaction

value of the imported merchandise is determined on the basis of the

method described in subsection (a)(2), including a description of the

frequency of the use of such method;

(B) the tariff classification of such imported merchandise under the

Harmonized Tariff Schedule of the United States on an aggregate

basis, including an analysis of the tariff classification of such

imported merchandise on a sectoral basis;

(C) the aggregate transaction value of such imported merchandise,

including an analysis of the transaction value of such imported

merchandise on a sectoral basis; and

(D) the aggregate transaction value of all merchandise imported

into the United States during the 1-year period specified in subsection

(a)(3).
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(d) SENSE OF CONGRESS REGARDING PROHIBITION ON

PROPOSED INTERPRETATION OF THE TERM ‘‘SOLD FOR

EXPORTATION TO THE UNITED STATES’’.—

(1) IN GENERAL.—It is the sense of Congress that the

Commissioner responsible for U.S. Customs and Border Protection

should not implement a change to U.S. Customs and Border Protection’s

interpretation (as such interpretation is in effect on the date of the

enactment of this Act) of the term ‘‘sold for exportation to the United

States’’, as described in section 402(b) of the Tariff Act of 1930 (19

U.S.C. 1401a(b)), for purposes of applying the transaction value of the

imported merchandise in a series of sales, before January 1, 2011.

(2) EXCEPTION.—It is the sense of Congress that beginning on

January 1, 2011, the Commissioner responsible for U.S. Customs and

Border Protection may propose to change or change U.S. Customs and

Border Protection’s interpretation of the term ‘‘sold for exportation to the

United States’’, as described in paragraph (1), only if U.S. Customs and

Border Protection—

(A) consults with, and provides notice to, the appropriate

congressional committees—

(i) not less than 180 days prior to proposing a change; and

(ii) not less than 90 days prior to publishing a change;

(B) consults with, provides notice to, and takes into consideration

views expressed by, the Commercial Operations Advisory

Committee—

(i) not less than 120 days prior to proposing a change; and

(ii) not less than 60 days prior to publishing a change; and

(C) receives the explicit approval of the Secretary of the Treasury

prior to publishing a change.

(3) CONSIDERATION OF INTERNATIONAL TRADE

COMMISSION REPORT.—It is the sense of Congress that prior to

publishing a change to U.S. Customs and Border Protection’s

interpretation (as such interpretation is in effect on the date of the

enactment of this Act) of the term ‘‘sold for exportation to the United

States’’, as described in section 402(b) of the Tariff Act of 1930 (19

U.S.C. 1401a(b)), for purposes of applying the transaction value of the

imported merchandise in a series of sales, the Commissioner responsible

for U.S. Customs and Border Protection should take into consideration

the matters included in the report prepared by the United States

International Trade Commission under subsection (c).

(e) DEFINITIONS.—In this section:

(1) APPROPRIATE CONGRESSIONAL COMMITTEES.—The

term ‘‘appropriate congressional committees’’ means the Committee on

Ways and Means of the House of Representatives and the Committee on
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Finance of the Senate.

(2) COMMERCIAL OPERATIONS ADVISORY COMMITTEE.—

The term ‘‘Commercial Operations Advisory Committee’’ means the

Advisory Committee established pursuant to section 9503(c) of the

Omnibus Budget Reconciliation Act of 1987 (19 U.S.C. 2071 note) or

any successor committee.

(3) IMPORTER.—The term ‘‘importer’’ means one of the parties

qualifying as an ‘‘importer of record’’ under section 484(a)(2)(B) in the

Tariff Act of 1930 (19 U.S.C. 1484(a)(2)(B)).

(4) TRANSACTION VALUE OF THE IMPORTED

MERCHANDISE.—

The term ‘‘transaction value of the imported merchandise’’ has the

meaning described in section 402(b) of the Tariff Act of 1930 (19 U.S.C.

1401a(b)).

Softwood Lumber Declaration

[Public Law 110-246.]

SEC. 801. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This title may be cited as the ‘Softwood Lumber Act of

2008’.

(b) TABLE OF CONTENTS.—[Omitted]

SEC. 802. DEFINITIONS.
In this title:

(1) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term

‘appropriate congressional committees’ means the Committee on Finance of the

Senate and the Committee on Ways and Means of the House of Representatives.

(2) COUNTRY OF EXPORT.—The term ‘country of export’ means the

country (including any political subdivision of the country) from which softwood

lumber or a softwood lumber product is exported before entering the United

States.

(3) CUSTOMS LAWS OF THE UNITED STATES.—The term ‘customs

laws of the United States’ means any law or regulation enforced or administered

by U.S. Customs and Border Protection.

(4) EXPORT CHARGES.—The term ‘export charges’ means any tax,

charge, or other fee collected by the country from which softwood lumber or a

softwood lumber product, described in section 804(a), is exported pursuant to an

international agreement entered into by that country and the United States.

(5) EXPORT PRICE.—

(A) IN GENERAL.—The term ‘export price’ means one

of the following:

(i) In the case of softwood lumber or a softwood lumber product that

has undergone only primary processing, the value that would be
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determined F.O.B. at the facility where the product underwent the last

primary processing before export.

(ii)(I) In the case of softwood lumber or a softwood lumber product

described in subclause (II), the value that would be determined F.O.B. at

the facility where the lumber or product underwent the last primary

processing.

(II) Softwood lumber or a softwood lumber product described in this

subclause is lumber or a product that underwent the last remanufacturing

before export by a manufacturer who—

(aa) does not hold tenure rights provided by the country of export;

(bb) did not acquire standing timber directly from the country of

export; and

(cc) is not related to the person who holds tenure rights or acquired

standing timber directly from the country of export.

(iii)(I) In the case of softwood lumber or a softwood lumber product

described in subclause (II), the value that would be determined F.O.B. at the

facility where the product underwent the last processing before export.

(II) Softwood lumber or a softwood lumber product described in this

subclause is lumber or a product that undergoes the last remanufacturing

before export by a manufacturer who—

(aa) holds tenure rights provided by the country of export;

(bb) acquired standing timber directly from the country of export; or

(cc) is related to a person who holds tenure rights or acquired

standing timber directly from the country of export.

(B) RELATED PERSONS.—For purposes of this paragraph, a person is

related to another person if—

(i) the person bears a relationship to such other

person described in section 152(a) of the Internal Revenue

Code of 1986;

(ii) the person bears a relationship to such other person described in

section 267(b) of such Code, except that ‘5 percent’ shall be substituted for

‘50 percent’ each place it appears;

(iii) the person and such other person are part of a controlled group of

corporations, as that term is defined in section 1563(a) of such Code, except

that ‘5 percent’ shall be substituted for ‘80 percent’ each place it appears;

(iv) the person is an officer or director of such other person; or

(v) the person is the employer of such other person.

(C) TENURE RIGHTS.—For purposes of this paragraph, the term ‘tenure

rights’ means rights to harvest timber from public land granted by the country

of export.

(D) EXPORT PRICE WHERE F.O.B. VALUE CANNOT BE

DETERMINED.—

(i) IN GENERAL.—In the case of softwood lumber or a softwood



- 619 -

lumber product described in clause (i), (ii), or (iii) of subparagraph (A) for

which an F.O.B. value cannot be determined, the export price shall be the

market price for the identical lumber or product sold in an arm’s-length

transaction in the country of export at approximately the same time as the

exported lumber or product. The market price shall be determined in the

following order of preference:

(I) The market price for the lumber or a product sold at substantially

the same level of trade as the exported lumber or product but in different

quantities.

(II) The market price for the lumber or a product sold at a different

level of trade than the exported lumber or product but in similar

quantities.

(III) The market price for the lumber or a product sold at a different

level of trade than the exported lumber or product and in different

quantities.

(ii) LEVEL OF TRADE.—For purposes of clause (i), ‘level of trade’

shall be determined in the same manner as provided under section

351.412(c) of title 19, Code of Federal Regulations (as in effect on January

1, 2008).

(6) F.O.B.—The term ‘F.O.B.’ means a value consisting of all charges

payable by a purchaser, including those charges incurred in the placement of

merchandise on board of a conveyance for shipment, but does not include the

actual shipping charges or any applicable export charges.

(7) HTS.—The term ‘HTS’ means the Harmonized Tariff Schedule of the

United States (19 U.S.C. 1202) (as in effect on January 1, 2008).

(8) PERSON.—The term ‘person’ includes any individual, partnership,

corporation, association, organization, business trust, government entity, or

other entity subject to the jurisdiction of the United States.

(9) UNITED STATES.—The term ‘United States’ means the customs

territory of the United States, as defined in General Note 2 of the HTS.

SEC. 803. ESTABLISHMENT OF SOFTWOOD LUMBER IMPORTER
DECLARATION PROGRAM.
(a) ESTABLISHMENT OF PROGRAM.—

(1) IN GENERAL.—The President shall establish and maintain an

importer declaration program with respect to the importation of softwood

lumber and softwood lumber products described in section 804(a). The

importer declaration program shall require importers of softwood lumber and

softwood lumber products described in section 804(a) to provide the

information required under subsection (b) and declare the information required

by subsection (c), and require that such information accompany the entry

summary documentation.

(2) ELECTRONIC RECORD.—The President shall establish an

electronic record that includes the importer information required under
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subsection (b) and the declarations required under subsection (c).

(b) REQUIRED INFORMATION.—The President shall require the following

information to be submitted by any person seeking to import softwood lumber or

softwood lumber products described in section 804(a):

(1) The export price for each shipment of softwood lumber or softwood

lumber products.

(2) The estimated export charge, if any, applicable to each shipment of

softwood lumber or softwood lumber products as calculated by applying the

percentage determined and published by the Under Secretary for International

Trade of the Department of Commerce pursuant to section 805 to the export

price provided in subsection (b)(1).

(c) IMPORTER DECLARATIONS.—Pursuant to procedures prescribed by

the President, any person seeking to import softwood lumber or softwood lumber

products described in section 804(a) shall declare that—

(1) the person has made appropriate inquiry, including seeking

appropriate documentation from the exporter and consulting the

determinations published by the Under Secretary for International Trade of

the Department of Commerce pursuant to section 805(b); and

(2) to the best of the person’s knowledge and belief—

(A) the export price provided pursuant to subsection (b)(1) is

determined in accordance with the definition provided in section

802(5);

(B) the export price provided pursuant to subsection (b)(1) is

consistent with the export price provided on the export permit, if any,

granted by the country of export; and

(C) the exporter has paid, or committed to pay, all export charges

due—

(i) in accordance with the volume, export price, and export

charge rate or rates, if any, as calculated under an international

agreement entered into by the country of export and the United

States; and

(ii) consistent with the export charge determinations published

by the Under Secretary for International Trade pursuant to section

805(b).

SEC. 804. SCOPE OF SOFTWOOD LUMBER IMPORTER
DECLARATION PROGRAM.

(a) PRODUCTS INCLUDED IN PROGRAM.—The following products

shall be subject to the importer declaration program established under section

803:

(1) IN GENERAL.—All softwood lumber and softwood lumber

products classified under subheading 4407.10.00, 4409.10.10, 4409.10.20,

or 4409.10.90 of the HTS, including the following softwood lumber,

flooring, and siding:
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(A) Coniferous wood, sawn or chipped lengthwise, sliced or

peeled, whether or not planed, sanded, or fingerjointed, of a thickness

exceeding 6 millimeters.

(B) Coniferous wood siding (including strips and friezes for

parquet flooring, not assembled) continuously shaped (tongued,

grooved, rabbeted, chamfered, v-jointed, beaded, molded, rounded, or

the like) along any of its edges or faces, whether or not planed, sanded,

or fingerjointed.

(C) Other coniferous wood (including strips and friezes for parquet

flooring, not assembled) continuously shaped (tongued, grooved,

rabbeted, chamfered, v-jointed, beaded, molded, rounded, or the like)

along any of its edges or faces (other than wood moldings and wood

dowel rods) whether or not planed, sanded, or finger-jointed.

(D) Coniferous wood flooring (including strips and friezes for

parquet flooring, not assembled) continuously shaped (tongued,

grooved, rabbeted, chamfered, v-jointed, beaded, molded, rounded, or

the like) along any of its edges or faces, whether or not planed, sanded,

or fingerjointed.

(E) Coniferous drilled and notched lumber and angle cut lumber.

(2) PRODUCTS CONTINUALLY SHAPED.—Any product classified

under subheading 4409.10.05 of the HTS that is continually shaped along its

end or side edges.

(3) OTHER LUMBER PRODUCTS.—Except as otherwise provided in

subsection (b) or (c), softwood lumber products that are stringers, radius-cut

box-spring frame components, fence pickets, truss components, pallet

components, and door and window frame parts classified under subheading

4418.90.46.95, 4421.90.70.40, or 4421.90.97.40 of the HTS.

(b) PRODUCTS EXCLUDED FROM PROGRAM.—The following

products shall be excluded from the importer declaration program established

under section 803:

(1) Trusses and truss kits, properly classified under subheading 4418.90

of the HTS.

(2) I-joist beams.

(3) Assembled box-spring frames.

(4) Pallets and pallet kits, properly classified under subheading 4415.20

of HTS.

(5) Garage doors.

(6) Edge-glued wood, properly classified under subheading

4421.90.97.40 of the HTS.

(7) Complete door frames.

(8) Complete window frames.

(9) Furniture.

(10) Articles brought into the United States temporarily and for which
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an exemption from duty is claimed under subchapter XIII of chapter 98 of

the HTS.

(11) Household and personal effects.

(c) EXCEPTIONS FOR CERTAIN PRODUCTS.—The following softwood

lumber products shall not be subject to the importer declaration program

established under section 803:

(1) STRINGERS.—Stringers (pallet components used for runners), if

the stringers—

(A) have at least 2 notches on the side, positioned at equal distance

from the center, to properly accommodate forklift blades; and

(B) are properly classified under subheading 4421.90.97.40 of the

HTS.

(2) BOX-SPRING FRAME KITS.—

(A) IN GENERAL.—Box-spring frame kits, if—

(i) the kits contain—

(I) 2 wooden side rails;

(II) 2 wooden end (or top) rails; and

(III) varying numbers of wooden slats; and

(ii) the side rails and the end rails are radiuscut at both ends.

(B) PACKAGING.—Any kit described in subparagraph (A) shall

be individually packaged, and contain the exact number of wooden

components needed to make the boxspring frame described on the entry

documents, with no further processing required. None of the

components contained in the package may exceed 1 inch in actual

thickness or 83 inches in length.

(3) RADIUS-CUT BOX-SPRING FRAME COMPONENTS.—

Radiuscut box-spring frame components, not exceeding 1 inch in actual

thickness or 83 inches in length, ready for assembly without further

processing, if radius cuts are present on both ends of the boards and are

substantial cuts so as to completely

round 1 corner.

(4) FENCE PICKETS.—Fence pickets requiring no further processing

and properly classified under subheading 4421.90.70 of the HTS, 1 inch or

less in actual thickness, up to 8 inches wide, and 6 feet or less in length, and

having finials or decorative cuttings that clearly identify them as fence

pickets. In the case of dog-eared fence pickets, the corners of the boards

shall be cut off so as to remove pieces of wood in the shape of isosceles

right angle triangles with sides measuring 3⁄4 of an inch or more.

(5) UNITED STATES-ORIGIN LUMBER.—Lumber originating in the

United States that is exported to another country for minor processing and

imported into the United States if—

(A) the processing occurring in another country is limited to kiln

drying, planing to create smooth-to-size board, and sanding; and
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(B) the importer establishes to the satisfaction of U.S. Customs and

Border Protection upon entry that the lumber originated in the United

States.

(6) SOFTWOOD LUMBER.—Any softwood lumber or softwood

lumber product that originated in the United States, if the importer, exporter,

foreign processor, or original United States producer establishes to the

satisfaction of U.S. Customs and Border Protection upon entry that the

softwood lumber entered and documented as originating in the United States

was first produced in the United States.

(7) HOME PACKAGES OR KITS.—

(A) IN GENERAL.—Softwood lumber or softwood lumber

products contained in a single family home package or kit, regardless of

the classification under the HTS, if the importer declares that the

following requirements have been met:

(i) The package or kit constitutes a full package of the number of

wooden pieces specified in the plan, design, or blueprint necessary

to produce a home of at least 700 square feet produced to a

specified plan, design, or blueprint.

(ii) The package or kit contains—

(I) all necessary internal and external doors and windows,

nails, screws, glue, subfloor, sheathing, beams, posts, and

connectors; and

(II) if included in the purchase contract, the decking, trim,

drywall, and roof shingles specified in the plan, design, or

blueprint.

(iii) Prior to importation, the package or kit is sold to a United

States retailer that sells complete home packages or kits pursuant to

a valid purchase contract referencing the particular home design,

plan, or blueprint, and the contract is signed by a customer not

affiliated with the importer.

(iv) Softwood lumber products entered as part of the package or

kit, whether in a single entry or multiple entries on multiple days,

are to be used solely for the construction of the single family home

specified by the home design, plan, or blueprint matching the U.S.

Customs and Border Protection import entry.

(B) ADDITIONAL DOCUMENTATION REQUIRED FOR

HOME PACKAGES AND KITS.—In the case of each entry of

products described in clauses (i) through (iv) of subparagraph (A) the

following documentation shall be retained by the importer and made

available to U.S. Customs and Border Protection upon request:

(i) A copy of the appropriate home design, plan, or blueprint

matching the customs entry in the United States.

(ii) A purchase contract from a retailer of home kits or packages
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signed by a customer not affiliated with the importer.

(iii) A listing of all parts in the package or kit being entered into

the United States that conforms to the home design, plan, or

blueprint for which such parts are being imported.

(iv) If a single contract involves multiple entries, an

identification of all the items required to be listed under clause (iii)

that are included in each individual shipment.

(d) PRODUCTS COVERED.—For purposes of determining if a product is

covered by the importer declaration program, the President shall be guided by

the article descriptions provided in this section.

SEC. 805. EXPORT CHARGE DETERMINATION AND PUBLICATION.
(a) DETERMINATION.—The Under Secretary for International Trade of

the Department of Commerce shall determine, on a monthly basis, any export

charges (expressed as a percentage of export price) to be collected by a country

of export from exporters of softwood lumber or softwood lumber products

described in section 804(a) in order to ensure compliance with any international

agreement entered into by that country and the United States.

(b) PUBLICATION.—The Under Secretary for International Trade shall

immediately publish any determination made under subsection (a) on the website

of the International Trade Administration of the Department of Commerce, and

in any other manner the Under Secretary considers appropriate.

SEC. 806. RECONCILIATION.
The Secretary of the Treasury shall conduct reconciliations to ensure the

proper implementation and operation of international agreements entered into

between a country of export of softwood lumber or softwood lumber products

described in section 804(a) and the United States. The Secretary of Treasury

shall reconcile the following:

(1) The export price declared by a United States importer pursuant to

section 803(b)(1) with the export price reported to the United States by

the country of export, if any.

(2) The export price declared by a United States importer pursuant to

section 803(b)(1) with the revised export price reported to the United

States by the country of export, if any.

SEC. 807. VERIFICATION.
(a) IN GENERAL.—The Secretary of Treasury shall periodically verify the

declarations made by a United States importer pursuant to section 803(c),

including by determining whether—

(1) the export price declared by a United States importer pursuant to

section 803(b)(1) is the same as the export price provided on the export

permit, if any, issued by the country of export; and

(2) the estimated export charge declared by a United States importer

pursuant to section 803(b)(2) is consistent with the determination

published by the Under Secretary for International Trade pursuant to
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section 805(b).

(b) EXAMINATION OF BOOKS AND RECORDS.—

(1) IN GENERAL.—Any record relating to the importer declaration

program required under section 803 shall be treated as a record required

to be maintained and produced under title V of this Act.

(2) EXAMINATION OF RECORDS.—The Secretary of the Treasury

is authorized to take such action, and examine such records, under section

509 of this Act, as the Secretary determines necessary to verify the

declarations made pursuant to section 803(c) are true and accurate.

SEC. 808. PENALTIES.
(a) IN GENERAL.—It shall be unlawful for any person to import into the

United States softwood lumber or softwood lumber products in knowing

violation of this title.

(b) CIVIL PENALTIES.—Any person who commits an unlawful act as set

forth in subsection (a) shall be liable for a civil penalty not to exceed $10,000 for

each knowing violation.

(c) OTHER PENALTIES.—In addition to the penalties provided for in

subsection (b), any violation of this title that violates any other customs law of

the United States shall be subject to any applicable civil and criminal penalty,

including seizure and forfeiture, that may be imposed under such custom law or

title 18, United States Code, with respect to the importation of softwood lumber

and softwood lumber products described in section 804(a).

(d) FACTORS TO CONSIDER IN ASSESSING PENALTIES.—In

determining the amount of civil penalties to be assessed under this section,

consideration shall be given to any history of prior violations of this title by the

person, the ability of the person to pay the penalty, the seriousness of the

violation, and such other matters as fairness may require.

(e) NOTICE.—No penalty may be assessed under this section against a

person for violating a provision of this title unless the person is given notice and

opportunity to make statements, both oral and written, with respect to such

violation.

(f) EXCEPTION.—Notwithstanding any other provision of this title, and

without limitation, an importer shall not be found to have violated subsection

803(c) if—

(1) the importer made an appropriate inquiry in accordance with section

803(c)(1) with respect to the declaration;

(2) the importer produces records maintained pursuant to section 807(b)

that substantiate the declaration; and

(3) there is not substantial evidence indicating that the importer knew

that the fact to which the importer made the declaration was false.

SEC. 809. REPORTS.
(a) SEMIANNUAL REPORTS.—Not later than 180 days after the effective

date of this title, and every 180 days thereafter, the President shall submit to the
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appropriate congressional committees a report—

(1) describing the reconciliations conducted under section 806, and the

verifications conducted under section 807;

(2) identifying the manner in which the United States importers subject

to reconciliations conducted under section 806 and verifications

conducted under section 807 were chosen;

(3) identifying any penalties imposed under section 808;

(4) identifying any patterns of noncompliance with this title; and

(5) identifying any problems or obstacles encountered in the

implementation and enforcement of this title.

(b) SUBSIDIES REPORTS.—Not later than 180 days after the date of the

enactment of this title, and every 180 days thereafter, the Secretary of Commerce

shall provide to the appropriate congressional committees a report on any

subsidies on softwood lumber or softwood lumber products, including stumpage

subsidies, provided by countries of export.

(c) GAO REPORTS.—The Comptroller General of the United States shall

submit the following reports to the appropriate congressional committees:

(1) Not later than 18 months after the date of the enactment of this title,

a report on the effectiveness of the reconciliations conducted under

section 806, and verifications conducted under section 807.

(2) Not later than 12 months after the date of the enactment of this title,

a report on whether countries that export softwood lumber or softwood

lumber products to the United States are complying with any international

agreements entered into by those countries and the United States.

(b) EFFECTIVE DATE.—The amendments made by this section shall take

effect on the date that is 60 days after the date of the enactment of this Act.

4. Protests and Further Administrative Reviews

Sec. 514-516 of the Tariff Act of 1930, as amended.

[19 U.S.C. 1514-1516; Public Law 71-361, as amended by Public Law 91-271, Public Law 96-39,

Public Law 96-417, Public Law 98-573, Public Law 99-514, Public Law 100-418, Public Law 100-

449, Public Law 103-182, Public Law 104-295, Public Law 106-36, Public Law 108-77, and Public

Law 108-429]

SEC. 514. PROTEST AGAINST DECISIONS OF THE CUSTOMS SERVICE

(a) FINALITY OF DECISIONS; RETURN OF PAPERS.—Except as provided in

subsection (b) of this section, section 501 (relating to voluntary reliquidations),

section 516 (relating to petitions by domestic interested parties[.]), and section 520

(relating to refunds), any clerical error, mistake of fact, or other inadvertence,

whether or not resulting from or contained in an electronic transmission, adverse to

the importer, in any entry, liquidation, or reliquidation, and, decisions of the

Customs Service, including the legality of all orders and findings entering into the
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same, as to—

(1) the appraised value of merchandise;

(2) the classification and rate and amount of duties chargeable;

(3) all charges or exactions of whatever character within the jurisdiction of

the Secretary of the Treasury;

(4) the exclusion of merchandise from entry or delivery or a demand for

redelivery to customs custody under any provision of the customs laws, except

a determination appealable under section 337 of this Act;

(5) the liquidation or reliquidation of an entry, or reconciliation as to the

issues contained therein, or anymodification thereof;, including the liquidation

of an entry, pursuant to either section 500 or section 504;

(6) the refusal to pay a claim for drawback; or

(7) the refusal to reliquidate an entry under subsection (d) of section 520 of

this Act; shall be final and conclusive upon all persons (including the United

States and any officer thereof) unless a protest is filed in accordance with this

section, or unless a civil action contesting the denial of a protest, in whole or in

part, is commenced in the United States Court of International Trade in

accordance with chapter 169 of title 28 of the United States Code within the

time prescribed by section 2636. When a judgment or order of the United

States Court of International Trade has become final, the papers transmitted

shall be returned, together with a copy of the judgment or order to the Customs

Service, which shall take action accordingly.

(b) FINALITY AND CONCLUSIVENESS OF CUSTOMS OFFICERS' DETERMINATIONS.—

With respect to determinations made under section 303 of this Act or title VII of

this Act Which are reviewable under section 516A of this title, determinations of

the Customs Service are final and conclusive upon all persons (including theUnited

States and any officer thereof) unless a civil action contesting a determination listed

in section 516A of this title is commenced in the United States Court of

International Trade, or review by a binational panel of a determination to which

section 516A(g)(2) applies is commenced pursuant to section 516A(g) and article

1904 of The North American Free Trade Agreement or the United States-Canada

Free-Trade Agreement.

(c) FORM, NUMBER, AND AMENDMENT OF PROTEST; FILING OF PROTEST.—

(1) A protest of a decision made under subsection (a) shall be filed in

writing, or transmitted electronically pursuant to an electronic data interchange

system, in accordance with regulations prescribed by the Secretary. A protest

must set forth distinctly and specifically—

(A) each decision described in subsection (a) as to which protest is

made;

(B) each category of merchandise affected by each decision set forth

under paragraph (1);

(C) the nature of each objection and the reasons therefor; and

(D) any other matter required by the Secretary by regulation.
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Only one protest may be filed for each entry of merchandise, except that where

the entry covers merchandise of different categories, a separate protest may be

filed for each category. In addition, separate protests filed by different

authorized persons with respect to any one category of merchandise, or with

respect to a determination of origin under section 202 of the North American

Free Trade Agreement Implementation Act, that is the subject of a protest are

deemed to be part of a single protest. Unless a request for accelerated disposition

is filed under section 515(b), a protest may be amended, under regulations

prescribed by the Secretary, to set forth objections as to a decision or decisions

described in subsection (a) which were not the subject of the original protest, in

the form and manner prescribed for a protest, any time prior to the expiration of

the time in which such protest could have been filed under this section. New

grounds in support of objections raised by a valid protest or amendment thereto

may be presented for consideration in connection with the review of such protest

pursuant to section 515 of this Act at any time prior to the disposition of the

protest in accordance with that section.

(2) Except as provided in sections 485(d) and 557(b) of this Act, protests

may be filed with respect to merchandise which is the subject of a decision

specified in subsection (a) of this section by—

(A) the importers or consignees shown on the entry papers, or their

sureties;

(B) any person paying any charge or exaction;

(C) any person seeking entry or delivery;

(D) any person filing a claim for drawback;

(E) with respect to a determination of origin under section 202 of the

North American Free Trade Agreement Implementation Act, any exporter

or producer of the merchandise subject to that determination, if the

exporter or producer completed and signed aNAFTACertificate ofOrigin

covering the merchandise; or

(F) any authorized agent of any of the persons described in clauses (A)

through (E).

(3) A protest of a decision, order, or finding described in subsection (a) shall

be filed with the Customs Service within 180 days after but not before—

(A) date of liquidation or reliquidation, or

(B) in circumstances where subparagraph (A) is inapplicable, the date of

the decision as to which protest is made.

A protest by a surety which has an unsatisfied legal claim under its bond may be

filed within 180 days from the date of mailing of notice of demand for payment

against its bond. If another party has not filed a timely protest, the surety's protest

shall certify that it is not being filed collusively to extend another authorized

person's time to protest as specified in this subsection.

(d) LIMITATION ON PROTEST OF RELIQUIDATION.—The reliquidation of an entry

shall not open such entry so that a protest may be filed against the decision of the
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Customs Service upon any question not involved in such reliquidation.

(e) ADVANCE NOTICE OF CERTAIN DETERMINATION.—Except as provided in

subsection (f), an exporter or producer referred to in subsection (c)(2)(E) shall be

provided notice in advance of an adverse determination of origin under section 202

of the North American Free Trade Agreement Implementation Act. The Secretary

may, by regulations, prescribe the time period in which such advance notice shall be

issued and authorize the Customs Service to provide in the notice the entry number

and any other entry information considered necessary to allow the exporter or

producer to exercise the rights provided by this section.

(f) DENIAL OF PREFERENTIAL TREATMENT.—If the Customs Service finds

indications of a pattern of conduct by an exporter or producer of false or

unsupported representations that goods qualify under the rules of origin set out in

section 202 of the North American Free Trade Agreement Implementation Act —

(1) the Customs Service, in accordance with regulations issued by the

Secretary, may deny preferential tariff treatment to entries of identical goods

exported or produced by that person; and

(2) the advance notice requirement in subsection (e) shall not apply to that

person; until the person establishes to the satisfaction of the Customs Service

that its representations are in conformity with section 202.

(g) DENIAL OF PREFERENTIAL TARIFF TREATMENT UNDER UNITED STATES-CHILE

FREETRADEAGREEMENT.—If the Bureau of Customs and Border Protection or the

Bureau of Immigration and Customs Enforcement finds indications of a pattern of

conduct by an importer of false or unsupported representations that goods qualify

under the rules of origin set out in section 202 of the United States-Chile Free Trade

Agreement Implementation Act, the Bureau of Customs and Border Protection, in

accordance with regulations issued by the Secretary of the Treasury, may deny

preferential tariff treatment under the United States-Chile Free TradeAgreement to

entries of identical goods imported by that person until the person establishes to the

satisfaction of the Bureau of Customs and Border Protection that representations of

that person are in conformity with such section 202.

SEC. 515. REVIEW OF PROTESTS

(a) ADMINISTRATIVE REVIEW AND MODIFICATION OF DECISIONS.—Unless a

request for an accelerated disposition of a protest is filed in accordance with

subsection (b) of this section the appropriate customs officer, within two years from

the date a protest was filed in accordance with section 514 of this Act shall review

the protest and shall allow or deny such protest in whole or in part. Thereafter, any

duties, charge, or exaction found to have been assessed or collected in excess shall

be remitted or refunded and any drawback found due shall be paid. Upon the

request of the protesting party, filed within the time allowed for the filing of a

protest under section 514 of this Act, a protest may be subject to further review by

another appropriate customs officer, under the circumstances and in the form and

manner that may be prescribed by the Secretary in regulations, but subject to the

two-year limitation prescribed in the first sentence of this subsection. Within 30
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days from the date an application for further review is filed, the appropriate customs

officer shall allow or deny the application and, if allowed, the protest shall be

forwarded to the customs officer who will be conducting the further review. Notice

of the denial of any protest shall be mailed in the form and manner prescribed by

the Secretary. Such notice shall included a statement of the reasons for the denial, as

well as a statement informing the protesting party of his right to file a civil action

contesting the denial of a protest under section 514 of the Tariff Act of 1930.

(b) REQUEST FOR ACCELERATED DISPOSITION OF PROTEST.—A request for

accelerated disposition of a protest filed in accordance with section 514 of this Act

may be mailed by certified or registered mail to the appropriate customs officer any

time concurrent with or following the filing of such protest. For purposes of section

1581 of title 28 of the United States Code, a protest which has not been allowed or

denied in whole or in part within thirty days following the date of mailing by

certified or registered mail of a request for accelerated disposition shall be deemed

denied on the thirtieth day following mailing of such request.

(c) REQUEST FOR SET ASIDE OF DENIAL OF FURTHER REVIEW.—If a protesting

party believes that an application for further reviewwas erroneously or improperly

denied or was denied without authority for such action, it may file with the

Commissioner of Customs a written request that the denial of the application for

further review be set aside. Such request must be filed within 60 days after the date

of the notice of the denial. The Commissioner of Customsmay review such request

and, based solely on the information before the Customs Service at the time the

application for further review was denied, may set aside the denial of the

application for further review and void the denial of protest, if appropriate. If the

Commissioner of Customs fails to act within 60 days after the date of the request,

the request shall be considered denied. All denials of protests are effective from the

date of original denial for purposes of section 2536 of title 28, United States Code.

If an action is commenced in the Court of International Trade that arises out of a

protest or an application for further review, all administrative action pertaining to

such protest or application shall terminate and any administrative action taken

subsequent to the commencement of the action is null and void.

(d) VOIDINGDENIALOFPROTEST.—If a protest is timely and properly filed, but is

denied contrary to proper instructions, the Customs Service may on its own

initiative, or pursuant to a written request by the protesting party filed with the

appropriate port director within 90 days after the date of the protest denial, void the

denial of the protest.

SEC. 516. PETITIONS BY THE DOMESTIC INTERESTED PARTIES

(a) REQUEST FOR CLASSIFICATION AND RATE OF DUTY; PETITION.—

(1) The Secretary shall, upon written request by an interested party furnish the

classification and the rate of duty imposed upon designated imported merchandise

of a class or kind manufactured, produced, or sold at wholesale by such interested

party. If the interested party believes that the appraised value, the classification, or

rate of duty is not correct, it may file a petition with the Secretary setting forth—
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(A) a description of the merchandise,

(B) the appraised value, the classification, or the rate of duty that it

believes proper, and

(C) the reasons for its belief.

(2) As used in this section, the term “interested party”means a personwho—

(A) a manufacturer, producer, or wholesaler in the United States;

(B) a certified union or recognized union or group of workers which is

representative of an industry engaged in the manufacture, production, or

wholesale in the United States; or

(C) a trade or business association a majority of whose members are

manufacturers, producers, or wholesalers in the United States, of goods of

the same class or kind as the designated imported merchandise.

Such term includes an association, a majority of who members is composed of

persons described in subparagraph (A), (B), or (C).

(3) Any producer of a raw agricultural product who is considered under

section 771(4)(E) [19 U.S.C. § 1677(4)(E)] to be part of the industry producing

a processed agricultural product of the same class or kind as the designated

imported merchandise shall, for purposes of this section, be treated as an

interested party producing such processed agricultural product.

(b) DETERMINATION ON PETITION.—If, after receipt and consideration of a

petition filed by such an interested party, the Secretary determines that the appraised

value, the classification, or rate of duty is not correct, he shall determine the proper

appraised value, classification, or rate of duty and shall notify the petitioner of this

determination. All such merchandise entered for consumption or withdrawn from

warehouse for consumption more than thirty days after the date such notice to the

petitioner is published in the weekly Customs Bulletin shall be appraised, classified,

or assessed as to the rate of duty in accordance with the Secretary's determination.

(c) CONTEST BYPETITIONEROFAPPRAISEDVALUE, CLASSIFICATION, ORRATEOF

DUTY.—If the Secretary determines that the appraised value, classification, or rate

of duty with respect to which a petition was filed pursuant to subsection (a) of this

section is correct, he shall notify the petitioner. If dissatisfied with the determination

of the Secretary, the petitioner may file with the Secretary, not later than thirty days

after the date of the notification, notice that it desires to contest the appraised value,

classification, or rate of duty. Upon receipt of notice from the petitioner, the

Secretary shall cause publication to be made of his determination as to the proper

appraised value, classification, or rate of duty and of the petitioner's desire to

contest, and shall thereafter furnish the petitioner with such information as to the

entries and consignees of such merchandise, entered after the publication of the

determination of the Secretary, at such ports of entry designated by the petitioner in

his notice of desire to contest, as will enable the petitioner to contest the appraised

value, classification, or rate of duty imposed upon such merchandise in the

liquidation of one such entry at such port. The Secretary shall direct the appropriate

customs officer at such ports to immediately notify the petitioner by mail when the
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first of such entries is liquidated.

(d) APPRAISAL, CLASSIFICATION,ANDLIQUIDATIONOFENTRIESOFMERCHANDISE

COVERED BY PUBLISHED DECISIONS OF THE SECRETARY.—Notwithstanding the

filing of an action pursuant to chapter 169 of title 28 of the United States Code,

merchandise of the character covered by the published decision of the Secretary

(when entered for consumption or withdrawn fromwarehouse for consumption on

or before the date of publication of a decision of the United States Court of

International Trade or of the United States Court of Appeals for the Federal Circuit,

not in harmony with the published decision of the Secretary) shall be appraised or

classified, or both, and the entries liquidated, in accordance with the decision of the

Secretary and, except as otherwise provided in this chapter, the final liquidations of

these entries shall be conclusive upon all parties.

(e) CONSIGNEE OR HIS AGENT AS PARTY IN INTEREST BEFORE THE COURT OF

INTERNATIONALTRADE.—The consignee or his agent shall have the right to appear

and to be heard as a party in interest before the United States Court of International

Trade.

(f) APPRAISEMENT, CLASSIFICATION, AND ASSESSMENT OF DUTY OF

MERCHANDISE COVERED BY PUBLISHED DECISION OF THE SECRETARY IN

ACCORDANCEWITHFINALJUDICIALDECISIONOFCOURTOF INTERNATIONALTRADE

ORCOURTOFAPPEALS FOR THEFEDERALCIRCUITSUSTAININGCAUSEOFACTION IN

WHOLE OR IN PART; SUSPENSION OF LIQUIDATION OF ENTRIES; PUBLICATION.—If

the cause of action is sustained in whole or in part by a decision of the United States

Court of International Trade or of the United States Court of Appeals for the

Federal Circuit, merchandise of the character covered by the published decision of

the Secretary, which is entered for consumption or withdrawn from warehouse for

consumption after the date of publication in the Federal Register by the Secretary or

the administering authority of a notice of the court decision, shall be subject to

appraisement, classification, and assessment of duty in accordance with the final

judicial decision in the action, and the liquidation of entries covering the

merchandise so entered or withdrawn shall be suspended until final disposition is

made of the action, whereupon the entries shall be liquidated, or if necessary,

reliquidated in accordance with the final decision. Such notice of the court decision

shall be published within ten days from the date of the issuance of the court

decision.

(g) REGULATIONS IMPLEMENTINGREQUIREDPROCEDURES.—Regulations shall be

prescribed by the Secretary to implement the procedures required under this

Section.

5. Copyrights and Trademark Enforcement

Section 101 of the Copyright Revision Act of 1976

[17 U.S.C. 602; Public Law 94-553]
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SEC. 602. INFRINGING IMPORTATION OF COPIES OR PHONORECORDS.
(a) Importation into the United States, without the authority of the owner of

copyright under this title, of copies or phonorecords of a work that have been

acquired outside the United States is an infringement of the exclusive right to

distribute copies or phonorecords under section 106, actionable under section 501.

This subsection does not apply to—

(1) importation of copies or phonorecords under the authority or for the use

of the Government of the United States or of any State or political subdivision

of a State, but not including copies or phonorecords for use in schools, or

copies of any audiovisual work imported for purposes other than archival use;

(2) importation, for the private use of the importer and not for distribution,

by any person with respect to no more than one copy or phonorecord of any

one work at any one time, or by any person arriving from outside the United

States with respect to copies or phonorecords forming part of such person's

personal baggage; or

(3) importation by or for any organization operated for scholarly,

educational, or religious purposes and not for private gain, with respect to no

more than one copy of any audiovisual work solely for its archival purposes,

and no more than five copies or phonorecords of any other work for its library

lending or archival purposes, unless the importation of such copies or

phonorecords is part of an activity consisting of systematic reproduction or

distribution, engaged in by such organization in violation of the provisions of

section 108(g)(2).

(b) In a case where the making of the copies or phonorecords would have

constituted an infringement of copyright if this title had been applicable, their

importation is prohibited. In a case where the copies of phonorecordswere lawfully

made, the United States Customs Service has no authority to prevent their

importation unless the provisions of section 601 are applicable. In either case, the

Secretary of the Treasury is authorized to prescribe, by regulation, a procedure

under which any person claiming an interest in the copyright in a particular work

may, upon payment of a specified fee, be entitled to notification by the Customs

Service of the importation of articles that appear to be copies or phonorecords of

the work.

Section 526 of the Tariff Act of 1930, as amended

[19 U.S.C. 1526; Public Law 71-361, as amended by Public Law 93-596, Public Law 95-410, Public

Law 103-182, and Public Law 104-153]

SEC. 526. MERCHANDISE BEARING AMERICAN TRADEMARK.
(a) IMPORTATION PROHIBITED.—Except as provided in subsection (d) of this

section, it shall be unlawful to import into the United States any merchandise of

foreignmanufacture if suchmerchandise, or the label, sign, print, package, wrapper,

or receptacle, bears a trademark owned by a citizen of, or by a corporation or
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association created or organized within, the United States, and registered in the

Patent and Trademark Office by a person domiciled in the United States, under the

provisions of the Act entitled “An Act to authorize the registration of trade-marks

used in commerce with foreign nations or among the several States or with Indian

tribes, and to protect the same,” approved February 20, 1905, as amended, and if a

copy of the certificate of registration of such trademark is filed with the Secretary of

the Treasury, in the manner provided in section 27 of such Act, unless written

consent of the owner of such trademark is produced at the time of making entry.

(b) SEIZUREANDFORFEITURE.—Any suchmerchandise imported into the United

States in violation of the provisions of this section shall be subject to seizure and

forfeiture for violation of the customs laws.

(c) INJUNCTION AND DAMAGES.—Any person dealing in any such merchandise

may be enjoined from dealing therein within the United States ormaybe required to

export or destroy such merchandise or to remove or obliterate such trade-mark and

shall be liable for the same damages and profits provided for wrongful use of a

trade-mark, under the provisions of such Act of February 20, 1905, as amended.

(d) EXEMPTIONS; PUBLICATIONS IN FEDERALREGISTER; FORFEITURE;RULESAND

REGULATIONS.—

(1) The trademark provisions of this section and section 42 of theAct of July

5, 1946, do not apply to the importation of articles accompanying any person

arriving in the United States when such articles are for his personal use and not

for sale if (A) such articles are within the limits of types and quantities

determined by the Secretary pursuant to paragraph (2) of this subsection, and

(B) such person has not been granted an exemption under this subsection

within thirty days immediately preceding his arrival.

(2) The Secretary shall determine and publish in the Federal Register lists of

the types of articles and the quantities of each which shall be entitled to the

exemption provided by this subsection. In determining such quantities of

particular types of trade-marked articles, the Secretary shall give such

consideration as he deems necessary to the numbers of such articles usually

purchased at retail for personal use.

(3) If any article which has been exempted from the restrictions on

importation of the trade-mark laws under this subsection is sold within one year

after the date of importation, such article, or its value (to be recovered from the

importer), is subject to forfeiture. A sale pursuant to a judicial order or in

liquidation of the estate of a decedent is not subject to the provisions of this

paragraph.

(4) The Secretary may prescribe such rules and regulations as may be

necessary to carry out the provisions of this subsection.

(e) MERCHANDISE BEARING COUNTERFEIT MARK; SEIZURE AND FORFEITURE;

DISPOSITIONOFSEIZEDGOODS.—Any suchmerchandise bearing a counterfeit mark

(within the meaning of section 45 of the Act of July 5, 1946 (commonly referred to

as the LanhamAct) imported into the United States in violation of the provisions of
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section 42 of the Act of July 5, 1946, shall be seized and, in the absence of the

written consent of the trademark owner, forfeited for violations of the customs laws.

Upon seizure of such merchandise, the Secretary shall notify the owner of the

trademark, and shall, after forfeiture, destroy the merchandise. Alternatively, if the

merchandise is not unsafe or a hazard to health, and the Secretary has the consent of

the trademark owner, the Secretarymay obliterate the trademarkwhere feasible and

dispose of the goods seized—

(1) by delivery to such Federal, State, and local government agencies as in

the opinion of the Secretary have a need for such merchandise,

(2) by gift to such eleemosynary institutions as in the opinion of the

Secretary have a need for such merchandise, or

(3) more than 90 days after the date of forfeiture, by sale by the Customs

Service at public auction under such regulations as the Secretary prescribes,

except that before making any such sale the Secretary shall determine that no

Federal, State, or local government agency or eleemosynary institution has

established a need for such merchandise under paragraph (1) or (2).

(f) CIVIL PENALTIES.—

(1) Any person who directs, assists financially or otherwise, or aids and abets

the importation of merchandise for sale or public distribution that is seized

under subsection (e) shall be subject to a civil fine.

(2) For the first such seizure, the fine shall be not more than the value that

the merchandise would have had if it were genuine, according to the

manufacturer's suggested retail price, determined under regulations

promulgated by the Secretary.

(3) For the second seizure and thereafter, the fine shall be not more than

twice the value that the merchandise would have had if it were genuine, as

determined under regulations promulgated by the Secretary.

(4) The imposition of a fine under this subsection shall be within the

discretion of the Customs Service, and shall be in addition to any other civil or

criminal penalty or other remedy authorized by law.

Section 431 of the Tariff Act of 1930, as amended

[19 U.S.C. 1431; Public Law 71-361, as amended by Public Law 98-573, Public Law 100-690, Public

Law 103-182, Public Law 104-153, and Public Law 104-295]

SEC. 431. MANIFEST.
(a) IN GENERAL.—Every vessel required to make entry under section 434 or

obtain clearance under section 4197 of the Revised Statutes of the United States

shall have a manifest that complies with the requirements prescribed under

subsection (d).

(b) PRODUCTION OFMANIFEST.—Anymanifest required by the Customs Service

shall be signed, produced, delivered or electronically transmitted by the master or

person in charge of the vessel, aircraft, or vehicle, or by any other authorized agent
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of the owner or operator of the vessel, aircraft, or vehicle in accordance with the

requirements prescribed under subsection (d). Amanifest may be supplemented by

bill of lading data supplied by the issuer of such bill. If any irregularity of omission

or commission occurs in any way in respect to any manifest or bill of lading data,

the owner or operator of the vessel, aircraft or vehicle, or any party responsible for

such irregularity, shall be liable for any fine or penalty prescribed by law with

respect to such irregularity. The Customs Service may take appropriate action

against any of the parties.

(c) PUBLIC DISCLOSURE OF CERTAIN MANIFEST INFORMATION.

(1) Except as provided in subparagraph (2), the following information, when

contained in a vessel manifest or aircraft manifest, shall be available to public

disclosure:

(A) The name and address of each importer or consignee and the name

and address of the shipper to such importer or consignee, unless the

importer or consignee has made a biennial certification, in accordance

with procedures adopted by the Secretary of the Treasury, claiming

confidential treatment of such information.

(B) The general character of the cargo.

(C) The number of packages and gross weight.

(D) The name of the vessel, aircraft, or carrier.

(E) The seaport or airport of loading.

(F) The seaport or airport of discharge.

(G) The country of origin of the shipment.

(H) The trademarks appearing on the goods or packages.

(2) The information listed in paragraph (1) shall not be available for public

disclosure if—

(A) the Secretary of the Treasury makes an affirmative finding on a

shipment-by-shipment basis that disclosure is likely to pose a threat of

personal injury or property damage; or

(B) the information is exempt under the provisions of section 552(b)(1)

of title 5 of the United States Code.

(3) The Secretary of the Treasury, in order to allow for the timely

dissemination and publication of the information listed in paragraph (1), shall

establish procedures to provide access to manifests. Such procedures shall

include provisions for adequate protection against the public disclosure of

information not available for public disclosure from such manifests.

(d) REGULATIONS.—

(1) IN GENERAL.—The Secretary shall by regulation—

(A) specify the form for, and the information and data that must be

contained in, the manifest required by subsection (a);

(B) allow, at the option of the individual producing the manifest and

subject to paragraph (2), letters and documents shipments to be accounted

for by summary manifesting procedures;
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(C) prescribe the manner of production for, and the delivery or

electronic transmittal of the manifest required by subsection (a); and

(D) prescribe the manner for supplementingmanifests with bill of lading

data under subsection (b).

(2) LETTERS AND DOCUMENTS SHIPMENTS.—For purposes of paragraph

(1)(B)—

(A) the Customs Service may require with respect to letters and

documents shipments—

(i) that they be segregated by country of origin, and

(ii) additional examination procedures that are not necessary for

individually manifested shipments;

(B) standard letter envelopes and standard document packs shall be

segregated from larger document shipments for purposes of customs

inspections; and

(C) the term “letters and documents” means—

(i) data described in General Headnote 4(c) of the Harmonized

Tariff Schedule of the United States,

(ii) securities and similar evidences of value described in heading

4907 of such Schedule, but not monetary instruments defined

pursuant to chapter 53 of title 31, United States Code, and

(iii) personal correspondence, whether on paper, cards,

photographs, tapes, or other media.

6. Penalties, Prohibitions and Import Restrictions

(A) Penalties Prohibitions and Import Restrictions

Sections 592 and 592A of the Tariff Act of 1930, as amended

[19 U.S.C. 1592 and 1592A; Public Law 71-361, as amended by Act of Aug. 5, 1935, Public Law 95-

410, Public Law 96-417, Public Law 103-182, Public Law 103-465, Public Law 104-295, Public Law

106-36, Public Law 108-77, Public Law 108-78, and Public Law 108-286]

SEC. 592. PENALTIES FOR FRAUD, GROSS NEGLIGENCE, AND NEGLIGENCE.
(a) Prohibition.—

(1) GENERALRULE.—Without regard to whether the United States is or may

be deprived of all or a portion of any lawful duty, tax, or fee thereby, no

person, by fraud, gross negligence, or negligence—

(A) may enter, introduce, or attempt to enter or introduce any

merchandise into the commerce of the United States by means of—

(i) any document or electronically transmitted data or information,

written or oral statement, or act which is material and false,

(ii) any omission which is material, or

(B) may aid or abet any other person to violate subparagraph (A).
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(2) EXCEPTION.—Clerical errors or mistakes of fact are not violations of

paragraph (1) unless they are part of a pattern of negligent conduct. The mere

nonintentional repetition by an electronic systemof an initial clerical error does

not constitute a pattern of negligible conduct.

(b) PROCEDURES.—

(1) PRE-PENALTY NOTICE.—

(A) IN GENERAL.—If the Customs Service has reasonable cause to

believe that there has been a violation of subsection (a) and determines

that further proceedings are warranted, it shall issue to the person

concerned a written notice of its intention to issue a claim for a monetary

penalty. Such notice shall—

(i) describe the merchandise;

(ii) set forth the details of the entry or introduction, the attempted

entry or introduction, or the aiding or procuring of the entry or

introduction;

(iii) specify all laws and regulations allegedly violated;

(iv) disclose all the material facts which establish the alleged

violation;

(v) state whether the alleged violation occurred as a result of fraud,

gross negligence, or negligence;

(vi) state the estimated loss of lawful duties, taxes, and fees, if any,

and, taking into account all circumstances, the amount of the

proposed monetary penalty; and

(vii) inform such person that he shall have a reasonable opportunity

to make representations, both oral and written, as to why a claim for a

monetary penalty should not be issued in the amount stated.

(B) EXCEPTIONS.—The preceding subparagraph shall not apply if—

(i) the importation with respect to which the violation of subsection

(a) occurs is noncommercial in nature, or

(ii) the amount of the penalty in the penalty claim issued under

paragraph (2) is $1,000 or less.

(2) PENALTY CLAIM.—After considering representations, if any, made by the

person concerned pursuant to the notice issued under paragraph (1), the

Customs Service shall determine whether any violation of subsection (a), as

alleged in the notice, has occurred. If the Customs Service determines that there

was no violation, it shall promptly issue a written statement of the

determination to the person to whom the notice was sent. If the Customs

Service determines that there was a violation, it shall issue a written penalty

claim to such person. The written penalty claim shall specify all changes in the

information provided under clauses (i) through (vi) of paragraph (1)(A). Such

person shall have a reasonable opportunity under section 618 of this Act to

make representations, both oral and written, seeking remission ormitigation of

the monetary penalty. At the conclusion of any proceeding under such section



- 639 -

618, the Customs Service shall provide to the person concerned a written

statement which sets forth the final determination and the findings of fact and

conclusions of law on which such determination is based.

(c) MAXIMUM PENALTIES.—

(1) FRAUD.—A fraudulent violation of subsection (a) is punishable by a civil

penalty in an amount not to exceed the domestic value of the merchandise.

(2) GROSS NEGLIGENCE.—A grossly negligent violation of subsection (a) is

punishable by a civil penalty in an amount not to exceed—

(A) the lesser of—

(i) the domestic value of the merchandise, or

(ii) four times the lawful duties, taxes, and fees of which the United

States is or may be deprived, or

(B) if the violation did not affect the assessment of duties, 40 percent of

the dutiable value of the merchandise.

(3) NEGLIGENCE.—A negligent violation of subsection (a) is punishable by a

civil penalty in an amount not to exceed—

(A) the lesser of—

(i) the domestic value of the merchandise, or

(ii) two times the lawful duties, taxes, and fees of which the United

States is or may be deprived, or

(B) if the violation did not affect the assessment of duties, 20 percent of

the dutiable value of the merchandise.

(4) PRIORDISCLOSURE.—If the person concerned discloses the circumstances

of a violation of subsection (a) before, or without knowledge of, the

commencement of a formal investigation of such violation, with respect to such

violation, merchandise shall not be seized and any monetary penalty to be

assessed under subsection (c) shall not exceed—

(A) if the violation resulted from fraud—

(i) an amount equal to 100 percent of the lawful duties of which the

United States is or may be deprived, so long as such person tenders

the unpaid amount of the lawful duties, taxes, and fees at the time of

disclosure, or within 30 days (or such longer period as the Customs

Service may provide) after notice by the Customs Service of its

calculation of such unpaid amount, or

(ii) if such violation did not affect the assessment of duties, 10

percent of the dutiable value; or

(B) if such violation resulted from negligence or gross negligence, the

interest (computed from the date of liquidation at the prevailing rate of

interest applied under section 6621 of the Internal Revenue Code of 1954)

on the amount of lawful duties of which the United States is or may be

deprived so long as such person tenders the unpaid amount of the lawful

duties, taxes, and fees at the time of disclosure, or within 30 days (or such

longer period as the Customs Service may provide) after notice by the
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Customs Service of its calculation of such unpaid amount.

The person asserting lack of knowledge of the commencement of a formal

investigation has the burden of proof in establishing such lack of knowledge. For

purposes of this section, a formal investigation of a violation is considered to be

commenced with regard to the disclosing party and the disclosed information on the

date recorded in writing by the Customs Service as the date on which facts and

circumstances were discovered or information was received which caused the

Customs Service to believe that a possibility of a violation of subsection (a) existed.

(5) PRIORDISCLOSUREREGARDINGNAFTACLAIMS.—An importer shall not

be subject to penalties under subsection (a) for making an incorrect claim for

preferential tariff treatment under section 202 of the North American Free

Trade Agreement Implementation Act if the importer—

(A) has reason to believe that the NAFTA Certificate of Origin (as

defined in section 508(b)(1)) on which the claim was based contains

incorrect information; and

(B) in accordance with regulations issued by the Secretary, voluntarily

and promptly makes a corrected declaration and pays any duties owing.

(6) PRIORDISCLOSUREREGARDINGCLAIMSUNDERTHEUNITEDSTATES-CHILE

FREETRADEAGREEMENT.—An importer shall not be subject to penalties under

subsection (a) for making an incorrect claim that a good qualifies as an

originating good under section 202 of the United States-Chile Free Trade

Agreement Implementation Act if the importer, in accordance with regulations

issued by the Secretary of the Treasury, voluntarily makes a corrected

declaration and pays any duties owing.

(7) PRIOR DISCLOSURE REGARDING CLAIMS UNDER THE UNITED STATES-

SINGAPORE FREE TRADE AGREEMENT.—

(A) An importer shall not be subject to penalties under subsection (a) for

making an incorrect claim that a good qualifies as an originating good

under section 202 of the United States-Singapore Free Trade Agreement

Implementation Act if the importer, in accordance with regulations issued

by the Secretary of the Treasury, voluntarily and promptly makes a

corrected declaration and pays any duties owing.

(B) In the regulations referred to in subparagraph (A), the Secretary of

the Treasury is authorized to prescribe time periods formaking a corrected

declaration and paying duties owing under subparagraph (A), if such

periods are not shorter than 1 year following the date on which the

importer makes the incorrect claim that a good qualifies as an originating

good.

(8) PRIOR DISCLOSURE REGARDING CLAIMS UNDER THE UNITED STATES-

AUSTRALIA FREE TRADE AGREEMENT.—

(A) In general. An importer shall not be subject to penalties under

subsection (a) for making an incorrect claim that a good qualifies as an

originating good under section 203 of the United States-Australia Free
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Trade Agreement Implementation Act if the importer, in accordance with

regulations issued by the Secretary of the Treasury, voluntarily and

promptly makes a corrected declaration and pays any duties owing.

(B) Time periods for making corrections. In the regulations referred to

in subparagraph (A), the Secretary of the Treasury is authorized to

prescribe time periods for making a corrected declaration and paying

duties owing under subparagraph (A), if such periods are not shorter than

1 year following the date on which the importer makes the incorrect claim.

(9) SEIZURE.—If the Secretary has reasonable cause to believe that a person

has violated the provisions of subsection (a) and that such person is insolvent

or beyond the jurisdiction of the United States or that seizure is otherwise

essential to protect the revenue of the United States or to prevent the

introduction of prohibited or restricted merchandise into the customs territory

of the United States, then such merchandise may be seized and, upon

assessment of a monetary penalty, forfeited unless the monetary penalty is paid

within the time specified by law. Within a reasonable time after any such

seizure is made, the Secretary shall issue to the person concerned a written

statement containing the reasons for the seizure. After seizure of merchandise

under this subsection, the Secretarymay, in the case of restricted merchandise,

and shall, in the case of any other merchandise (other than prohibited

merchandise), return such merchandise upon the deposit of security not to

exceed the maximum monetary penalty which may be assessed under

subsection (c).

(d) DEPRIVATIONOFLAWFULDUTIES,TAXES,ORFEES.—Notwithstanding section

514 of this Act, if the United States has been deprived of lawful duties, taxes, or

fees as a result of a violation of subsection (a) the Customs Service shall require that

such lawful duties, taxes and fees be restored, whether or not a monetary penalty is

assessed.

(e) COURTOF INTERNATIONALTRADEPROCEEDINGS.—Notwithstanding any other

provision of law, in any proceeding commenced by the United States in the Court of

International Trade for the recovery of any monetary penalty claimed under this

section—

(1) all issues, including the amount of the penalty, shall be tried de novo;

(2) if the monetary penalty is based on fraud, the United States shall have the

burden of proof to establish the alleged violation by clear and convincing

evidence;

(3) if the monetary penalty is based on gross negligence, the United States

shall have the burden of proof to establish all the elements of the alleged

violation; and

(4) if the monetary penalty is based on negligence, the United States shall

have the burden of proof to establish the act or omission constituting the

violation, and the alleged violator shall have the burden of proof that the act or

omission did not occur as a result of negligence.
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(f) FALSE CERTIFICATIONS REGARDING EXPORTS TO NAFTACOUNTRIES.—

(1) IN GENERAL.—Subject to paragraph (3), it is unlawful for any person to

certify falsely, by fraud, gross negligence, or negligence, in a NAFTA

Certificate of Origin (as defined in section 508(b)(1)) that a good to be

exported to a NAFTA country (as defined in section 2(4) of the North

American Free Trade Agreement ImplementationAct) qualifies under the rules

of origin set out in section 202 of that Act.

(2) APPLICABLE PROVISIONS.—The procedures and penalties of this section

that apply to a violation of subsection (a) also apply to a violation of paragraph

(1), except that—

(A) subsection (d) does not apply, and

(B) subsection (c)(5) applies only if the person voluntarily and promptly

provides, to all persons to whom the person provided the NAFTA

Certificate of Origin, written notice of the falsity of the Certificate.

(3) EXCEPTION.—A person may not be considered to have violated

paragraph (1) if—

(A) the information was correct at the time it was provided in a NAFTA

Certificate of Origin but was later rendered incorrect due to a change in

circumstances; and

(B) the person voluntarily and promptly provides written notice of the

change to all persons to whom the person provided the Certificate of

Origin.

(g) FALSE CERTIFICATIONS OF ORIGIN UNDER THE UNITED STATES-CHILE FREE

TRADE AGREEMENT.—

(1) IN GENERAL.— Subject to paragraph (2), it is unlawful for any person to

certify falsely, by fraud, gross negligence, or negligence, in a Chile FTA

Certificate of Origin (as defined in section 508(f)(1)(B) of this Act that a good

exported from the United States qualifies as an originating good under the rules

of origin set out in section 202 of the United States-Chile Free Trade

Agreement Implementation Act. The procedures and penalties of this section

that apply to a violation of subsection (a) also apply to a violation of this

subsection.

(2) IMMEDIATE AND VOLUNTARY DISCLOSURE OF INCORRECT INFORMATION.

— No penalty shall be imposed under this subsection if, immediately after an

exporter or producer that issued a Chile FTACertificate ofOrigin has reason to

believe that such certificate contains or is based on incorrect information, the

exporter or producer voluntarily provides written notice of such incorrect

information to every person to whom the certificate was issued.

(3) EXCEPTION.— A person may not be considered to have violated

paragraph (1) if—

(A) the information was correct at the time it was provided in a Chile

FTACertificate of Origin but was later rendered incorrect due to a change

in circumstances; and
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(B) the person immediately and voluntarily provides written notice of

the change in circumstances to all persons to whom the person provided

the certificate.

SEC. 592A. SPECIAL PROVISIONS REGARDING CERTAIN VIOLATIONS.
(a) PUBLICATION OF NAMES OF CERTAIN VIOLATORS.—

(1) PUBLICATION.—The Secretary of the Treasury is authorized to publish in

the Federal Register a list of the name of any producer, manufacturer, supplier,

seller, exporter, or other person located outside the customs territory of the

United States—

(A) against whom the Customs Service has issued a penalty claimunder

section 592, and

(B) if a petition with respect to that claim has been filed under section

618, against whom a final decision has been issued under such section

after exhaustion of administrative remedies, citing any of the violations of

the customs laws referred to in paragraph (2). Such list shall be published

not later than March 31 and September 30 of each year.

(2) VIOLATIONS.—The violations of the customs laws referred to in

paragraph (1) are the following:

(A) Using documentation, or providing documentation subsequently

used by the importer of record, which indicates a false or fraudulent

country of origin or source of textile or apparel products.

(B) Using counterfeit visas, licenses, permits, bills of lading, or similar

documentation, or providing counterfeit visas, licenses, permits, bills of

lading, or similar documentation that is subsequently used by the importer

of record, with respect to the entry into the customs territory of the United

States of textile or apparel products.

(C) Manufacturing, producing, supplying, or selling textile or apparel

products which are falsely or fraudulently labeled as to country of origin

or source.

(D) Engaging in practices which aid or abet the transshipment, through a

country other than the country of origin, of textile or apparel products in a

manner which conceals the true origin of the textile or apparel products or

permits the evasion of quotas on, or voluntary restraint agreements with

respect to, imports of textile or apparel products.

(3) REMOVAL FROM LIST.—Any person whose name has been included in a

list published under paragraph (1) may petition the Secretary to be removed

from such list. If the Secretary finds that such person has not committed any

violations described in paragraph (2) for a period of not less than 3 years after

the date on which the person's name was so published, the Secretary shall

remove such person from the list as of the next publication of the list under

paragraph (1).

(4) REASONABLE CARE REQUIRED FOR SUBSEQUENT IMPORTS.—

(A) RESPONSIBILITY OF IMPORTERS AND OTHERS.—After the name of a
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person has been published under paragraph (1), the Secretary of the

Treasury shall require any importer of record entering, introducing, or

attempting to introduce into the commerce of the United States textile or

apparel products that were either directly or indirectly produced,

manufactured, supplied, sold, exported, or transported by such named

person to show, to the satisfaction of the Secretary, that such importer has

exercised reasonable care to ensure that the textile or apparel products are

accompanied by documentation, packaging, and labeling that are accurate

as to its origin. Such reasonable care shall not include reliance solely on a

source of information which is the named person.

(B) FAILURE TO EXERCISE REASONABLE CARE.—If the Customs Service

determines that merchandise is not from the country claimed on the

documentation accompanying the merchandise, the failure to exercise

reasonable care described in subparagraph (A) shall be considered when

the Customs Service determines whether the importer of record is in

violation of section 484(a).

(b) LIST OF HIGH RISK COUNTRIES.—

(1) LIST.—The President or his designee, upon the advice of the Secretaries

of Commerce and Treasury, and the heads of other appropriate departments

and agencies, is authorized to publish a list of countries in which illegal

activities have occurred involving transshipped textile or apparel products or

activities designed to evade quotas of the United States on textile or apparel

products, if those countries fail to demonstrate a good faith effort to cooperate

with United States authorities in ceasing such activities. Such list shall be

published in the Federal Register not later than March 31 of each year. Any

country that is on the list and that subsequently demonstrates a good faith effort

to cooperate with United States authorities in ceasing illegal activities

described in the first sentence shall be removed from the list, and such removal

shall be published in the Federal Register as soon as practicable.

(2) REASONABLE CARE REQUIRED FOR SUBSEQUENT IMPORTS.—

(A) RESPONSIBILITY OF IMPORTERS OF RECORD.—The Secretary of the

Treasury shall require any importer of record entering, introducing, or

attempting to introduce into the commerce of the United States textile or

apparel products indicated, on the documentation, packaging, or labeling

accompanying such products, to be from any country on the list published

under paragraph (1) to show, to the satisfaction of the Secretary, that such

importer, consignee, or purchaser has exercised reasonable care to

ascertain the true country of origin of the textile or apparel products.

(B) FAILURE TO EXERCISE REASONABLE CARE.—If the Customs Service

determines that merchandise is not from the country claimed on the

documentation accompanying the merchandise, the failure to exercise

reasonable care described in subparagraph (A) shall be considered when

the Customs Service determines whether the importer of record is in
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violation of section 484(a).

(3) DEFINITION.—For purposes of this subsection, the term “country”means

a foreign country or territory, including any overseas dependent territory or

possession of a foreign country.

7. Convict and Forced Labor Made Goods

[19 U.S.C. 1307, Public Law 71-361 as amended by Public Law 106-200]

SEC. 307. CONVICT MADE GOODS; IMPORTATION PROHIBITED

All goods, wares, articles, and merchandise mined, produced or manufactured

wholly or in part in any foreign country by convict labor or/and forced labor or/and

indentured labor under penal sanctions shall not be entitled to entry at any of the

ports of the United States, and the importation thereof is hereby prohibited, and the

Secretary of the Treasury is authorized and directed to prescribe such regulations as

may be necessary for the enforcement of this provision. The provisions of this

section relating to goods, wares, articles, and merchandise mined, produced, or

manufactured by forced labor or/and indentured labor, shall take effect on January

1, 1932; but in no case shall such provisions be applicable to goods, wares, articles,

or manufactured in such quantities in the United States as to meet the consumptive

demands of the United States.

“Forced labor”, as herein used, shall mean all work or service which is exacted

from any person under the menace of any penalty for its nonperformance and for

which the worker does not offer himself voluntarily. For purposes of this section,

the term “forced labor or/and indentured labor” includes forced or indentured child

labor.

8. Prohibition on Importation of Dog and Cat Fur Products

[19 U.S.C. 1308, Public Law 71-361 as amended by Public Law 106-476]

SEC. 308. PROHIBITION ON IMPORTATION OF DOG AND CAT FUR PRODUCTS.
(a) DEFINITIONS.—In this section:

(1) CAT FUR.—The term “cat fur” means the pelt or skin of any animal of the

species Felis catus.

(2) INTERSTATE COMMERCE.—The term “interstate commerce” means the

transportation for sale, trade, or use between any State, territory, or possession

of the United States, or the District of Columbia, and any place outside thereof.

(3) CUSTOMS LAWS.—The term “customs laws of the United States” means

any other law or regulation enforced or administered by the United States

Customs Service.

(4) DESIGNATED AUTHORITY.—The term “designated authority” means the

Secretary of the Treasury, with respect to the prohibitions under subsection

(b)(1)(A), and the President (or the President's designee), with respect to the

prohibitions under subsection (b)(1)(B).
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(5) DOG FUR.—The term “dog fur” means the pelt or skin of any animal of

the species Canis familiaris

(6) DOG OR CAT FUR PRODUCT.—The term “dog and cat fur product” means

any item of merchandise which consists, or is composed in whole or in part, of

any dog fur, cat fur, or both.

(7) PERSON.—The term “person” includes any individual, partnership,

corporation, association, organization, business trust, government entity, or

other entity subject to the jurisdiction of the United States.

(8) UNITEDSTATES.—The term “United States” means the customs territory

of the United States, as defined in general note 2 of the Harmonized Tariff

Schedule of the United States.

(b) PROHIBITIONS.—

(1) IN GENERAL.—It shall be unlawful for any person to—

(A) import into, or export from the United States any dog or cat fur

product; or

(B) introduce into interstate commerce, manufacture for introduction

into interstate commerce, sell, trade, or advertise in interstate commerce,

offer to sell, or transport or distribute in interste commerce in the United

States, any dog or cat fur product.

(2) EXCEPTION.—This subsection shall not apply to the importation,

exportation, or transportation, for noncommercial purposes, of a personal pet

that is deceased, including a pet preserved through taxidermy.

(c) PENALTIES AND ENFORCEMENT.—

(1) CIVIL PENALTIES.—

(A) IN GENERAL.—Any personwho violates any provision of this section

or any regulation issued under this section may, in addition to any other

civil or criminal penalty that may be imposed under title 18, United States

Code, or any other provision of law, be assessed a civil penalty by the

designated authority of not more than—

(i) $10,000 for each separate knowing and intentional violation;

(ii) $5,000 for each separate grossly negligent violation; or

(iii) $3,000 for each separate negligent violation.

(B) DEBARMENT.—The designated authoritymayprohibit a person from

importing, exporting, transporting, distributing, manufacturing, or selling

any fur product in the United States, if the designated authority finds that

the person has engaged in a pattern or practice of actions that has resulted

in a final administrative determination with respect to the assessment of

civil penalties for knowing and intentional or grossly negligent violations

of any provision of this section or any regulation issued under this section

(C) FACTORS IN ASSESSING PENALTIES.—In determining the amount of

civil penalties under this paragraph, the designated authority shall take into

account the degree of culpability, any history or prior violations under this

section, ability to pay, the seriousness of the violation, and such other
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matters as fairness may require.

(D) NOTICE.—No penaltymay be assessed under this paragraph against

a person unless the person is given notice and opportunity for a hearing

with respect to such violation in accordance with section 554 of title 5,

United States Code.

(2) FORFEITURE.—Any dog or cat fur product manufactured, taken,

possessed, sold, purchased, offered for sale or purchase, transported, delivered,

received, carried, shipped, imported, or exported contrary to the provisions of

this section or any regulation issued under this section shall be subject to

forfeiture to the United States.

(3) ENFORCEMENT.— The Secretary of the Treasury shall enforce the

provisions of this section with respect to the prohibitions under subsection

(b)(1)(A), and the President shall enforce the provisions of this section with

respect to the prohibitions under subsection (b)(1)(B).

(4) REGULATIONS.—Not later than 270 days after the date of the enactment

of this section [enacted Nov. 9, 2000], the designated authorities shall , after

notice and opportunity for comment, issue regulations to carry out the

provisions of this section. The regulations of the Secretary of the Treasury shall

provide for a process by which testing laboratories, whether domestic or

foreign, can qualify for certification by the United States Customs Service by

demonstrating the reliability of the procedures used for determining the type of

fur contained in articles intended for sale or consumption in interstate

commerce. Use of a laboratory certified by the United States Customs Service

to determine the nature of fur contained in an item to which subsection (b)

applies is not required to avoid liability under this section but may, in a case in

which a person can establish that the goods imported were tested by such a

laboratory and that the itemwas not found to be a dog or cat fur product, prove

dispositive in determining whether that person exercised reasonable care for

purposes of paragraph (6).

(5) REWARD.—The designated authority shall pay a reward of not less then

$500 to any person who furnishes information that establishes or leads to a

civil penalty assessment, debarment, or forfeiture of property for any violation

of this section or any regulation issued under this section.

(6) AFFIRMATIVE DEFENSE.—Any person accused of a violation under this

section has a defense to any proceeding brought under this section on account

of such violation if that person establishes by a preponderance of the evidence

that the person exercised reasonable care—

(A) in determining the nature of the products alleged to have resulted in

such violation; and

(B) in ensuring that the products were accompanied by documentation,

packaging, and labeling that were accurate as to the nature of the products.

(7) COORDINATION WITH OTHER LAWS.—Nothing in this section shall be

construed as superseding or limiting in any manner the functions and
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responsibilities of the Secretary of the Treasury under the customs laws of the

United States.

(d) PUBLICATIONOFNAMESOFCERTAINVIOLATORS.—The designated authorities

shall, at least once each year, publish in the Federal Register a list of the names of

any producer, manufacturer, supplier, seller, importer, or exporter, whether or not

located within the customs territory of the United States or subject to the

jurisdiction of the United States, against whom a final administrative determination

with respect to the assessment of a civil penalty for a knowing and intentional or a

grossly negligent violation has been made under this section.

(e) REPORTS.—In order to enable Congress to engage in active continuing

oversight of this section, the designated authorities shall provide the following:

(1) PLAN FOR ENFORCEMENT.—Within 3 months after the date of the

enactment of this section, the designated authorities shall submit to Congress a

plan for the enforcement of the provisions of this section, including training

and procedures to ensure that United States Government personnel are

equipped with state-of-the-art technologies to identify potential dog or cat fur

products and to determine the true content of such products.

(2) REPORTON ENFORCEMENT EFFORTS.—Not later than 1 year after the date

of the enactment of this section, and on an annual basis thereafter, the

designated authorities shall submit a report to Congress on the efforts of the

United States Government to enforce the provisions of this section and the

adequacy of the resources to do so. The report shall include an analysis of the

training of United States Government personnel to identify dog and cat fur

products effectively and to take appropriate action to enforce this section. The

report shall include the findings of the designated authorities as to whether any

government has engaged in a pattern or practice of support for trade in

products the importation of which are prohibited under this section.

9. Cigarette Imports

Title VIII—Requirements Application to Imports of Certain Cigarettes

[19 U.S.C. 1681, et seq., Public Law 71-361, as amended by Public Law 106-476]

SEC. 801. DEFINITIONS.
In this title:

(1) SECRETARY.—Except as otherwise indicated, the term “Secretary” means the

Secretary of the Treasury.

(2) PRIMARY PACKAGING.—The term “primary packaging” refers to the

permanent packaging inside of the innermost cellophane or other transparent

wrapping and labels, if any. Warnings or other statements shall be deemed

‘permanently imprinted’ only if printed directly on such primary packaging and not

by way of stickers or other similar devices.

SEC. 802. REQUIREMENTS FOR ENTRY OF CERTAIN CIGARETTES.



- 649 -

(a) GENERAL RULE.—Except as provided in subsection (b), cigarettes may be

imported into the United States only if —

(1) the original manufacturer of those cigarettes has timely submitted, or has

certified that it will timely submit to the Secretary of Health and Human

Services the lists of the ingredients added to the tobacco in the manufacture of

such cigarettes as described in section 7 of the Federal Cigarette Labeling and

Advertising Act;

(2) the precise warning statements in the precise format specified in section 4

of the Federal Cigarette Labeling and Advertising Act are permanently

imprinted on both_

(A) the primary packaging of all those cigarettes; and

(B) any other pack, box, carton, or container of any kind in which those

cigarettes are to be offered for sale or otherwise distributed to consumers;

(3) the manufacturer or importer of those cigarettes is in compliance with

respect to those cigarettes being imported into the United States with a rotation

plan approved by the Federal Trade Commission pursuant to section 4(c) of the

Federal Cigarette Labeling and Advertising Act;

(4) if such cigarettes bear a United States trademark registered for such

cigarettes, the owner of such United States trademark registration for cigarettes

(or a person authorized to act on behalf of such owner) has consented to the

importation of such cigarettes into the United States; and

(5) the importer has submitted at the time of entry all of the certificates

described in subsection (c).

(b) EXEMPTIONS.—Cigarettes satisfying the conditions of any of the following

paragraphs shall not be subject to the requirements of subsection (a):

(1) PERSONAL-USE CIGARETTES.—Cigarettes that are imported into the

United States in personal use quantities that are allowed entry free of tax and

duty under subchapter IV of chapter 98 of the Harmonized Tariff Schedule of

the United States.

(2) CIGARETTES IMPORTED INTO THE UNITED STATES FOR ANALYSIS.—

Cigarettes that are imported into the United States solely for the purpose of

analysis in quantities suitable for such purpose, but only if the importer submits

at the time of entry a certificate signed, under penalties of perjury, by the

consignee (or a person authorized by such consignee) providing such facts as

may be required by the Secretary to establish that such consignee is a

manufacturer of cigarettes, a Federal or State government agency, a university,

or is otherwise engaged in bona fide research and stating that such cigarettes

will be used solely for analysis and will not be sold in domestic commerce in

the United States.

(3) CIGARETTES INTENDED FOR NONCOMMERCIAL USE, REEXPORT, OR

REPACKAGING.—Cigarettes—

(A) for which the owner of such United States trademark registration for

cigarettes (or a person authorized to act on behalf of such owner) has
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consented to the importation of such cigarettes into the United States; and

(B) for which the importer submits a certificate signed by the

manufacturer or export warehouse (or a person authorized by such

manufacturer or export warehouse) to which such cigarettes are to be

delivered (as provided in subparagraph (A)) stating, under penalties of

perjury, with respect to those cigarettes, that it will not distribute those

cigarettes into domestic commerce unless prior to such distribution all

steps have been taken to comply with paragraphs (1), (2), and (3) of

subsection (a), and, to the extent applicable, section 5754(a)(1) (B) and

(C) of the Internal Revenue Code of 1986.

For purpose of this section, a trademark is registered in the United States if it is

registered in the United States Patent and Trademark Office under the provisions of

title I of the Act of July 5, 1946 (popularly known as the ‘Trademark Act of 1946’),

and a copy of the certificate of registration of such mark has been filed with the

Secretary. The Secretary shall make available to interested parties a current list of

the marks so filed.

(c) CUSTOMS CERTIFICATIONS REQUIRED FOR CIGARETTE IMPORTS.—The

certificates that must be submitted by the importer of cigarettes at the time of entry

in order to comply with subsection (a)(5) are—

(1) a certificate signed by the manufacturer of such cigarettes or an

authorized official of suchmanufacturer stating under penalties of perjury, with

respect to those cigarettes, that such manufacturer has timely submitted, and

will continue to submit timely, to the Secretary of Health and Human Services

the ingredient reporting information required by section 7 of the Federal

Cigarette Labeling and Advertising Act;

(2) a certificate signed by such importer or an authorized official of such

importer stating under penalties of perjury that—

(A) the precise warning statements in the precise format required by

section 4 of the Federal Cigarette Labeling and Advertising Act are

permanently imprinted on both—

(i) the primary packaging of all those cigarettes; and

(ii) any other pack, box, carton, or container of any kind in which

those cigarettes are to be offered for sale or otherwise distributed to

consumers; and

(B) with respect to those cigarettes being imported into the United

States, such importer has complied, and will continue to comply, with a

rotation plan approved by the Federal Trade Commission pursuant to

section 4(c) of the Federal Cigarette Labeling and Advertising Act; and

(3)(A) if such cigarettes bear a United States trademark registered for

cigarettes, a certificate signed by the owner of such United States trademark

registration for cigarettes (or a person authorized to act on behalf of such

owner) stating under penalties of perjury that such owner (or authorized

person) consents to the importation of such cigarettes into the United States;
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and

(B) a certificate signed by the importer or an authorized official of such

importer stating under penalties of perjury that the consent referred to in

subparagraph (A) is accurate, remains in effect, and has not been

withdrawn.

The Secretary may provide by regulation for the submission of certifications

under this section in electronic form if, prior to the entry of any cigarettes into the

United States, the person required to provide such certifications submits to the

Secretary a written statement, signed under penalties of perjury, verifying the

accuracy and completeness of all information contained in such electronic

submissions.

SEC. 803. ENFORCEMENT.
(a) CIVILPENALTY.—Any person who violates a provision of section 802 shall, in

addition to the tax and any other penalty provided by law, be liable for a civil

penalty for each violation equal to the greater of $1,000 or 5 times the amount of

the tax imposed by chapter 52 of the Internal Revenue Code of 1986 on all

cigarettes that are the subject of such violation.

(b) FORFEITURES.—Any tobacco product, cigarette papers, or tube that was

imported into the United States or is sought to be imported into the United States in

violation of, or without meeting the requirements of, section 802 shall be forfeited

to the United States. Notwithstanding any other provisions of law, any product

forfeited to the United States pursuant to this title shall be destroyed.

10. National Customs Automation Program

Part I, Subpart B of Title IV (Sections 411-414) of the Tariff Act of 1930, as
amended

[19 U.S.C. 1411, Public Law 103-182 as amended by Public Law 104-295, Public Law 106-36, and

Public Law 107-210]

SEC. 411. NATIONAL CUSTOMS AUTOMATION PROGRAM.
(a) ESTABLISHMENT.—The Secretary shall establish the National Customs

Automation Program (hereinafter in this subpart referred to as the “Program”)

which shall be an automated and electronic system for processing commercial

importations and shall include the following existing and planned components:

(1) Existing components:

(A) The electronic entry of merchandise.

(B) The electronic entry summary of required information.

(C) The electronic transmission of invoice information.

(D) The electronic transmission of manifest information.

(E) Electronic payments of duties, fees, and taxes.

(F) The electronic status of liquidation and reliquidation.
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(G) The electronic selection of high risk entries for examination (cargo

selectivity and entry summary selectivity).

(2) Planned components:

(A) The electronic filing and status of protests.

(B) The electronic filing (including remote filing under section 414) of

entry information with the Customs Service at any location.

(C) The electronic filing of import activity summary statements and

reconciliation.

(D) The electronic filing of bonds.

(E) The electronic penalty process.

(F) The electronic filing of drawback claims, records, or entries.

(G) Any other component initiated by the Customs Service to carry out

the goals of this subpart.

(b) PARTICIPATION IN PROGRAM.—The Secretary shall by regulation prescribe the

eligibility criteria for participation in the Program. The Secretary may, by

regulation, require the electronic submission of information described in subsection

(a) or any other information required to be submitted to the Customs Service

separately pursuant to this subpart..

(c) FOREIGN-TRADEZONES.—Not later than January 1, 2000, the Secretary shall

provide for the inclusion of commercial importation data from foreign-trade zones

under the Program.

SEC. 412. PROGRAM GOALS.
The goals of the Program are to ensure that all regulations and rulings that are

administered or enforced by the Customs Service are administered and enforced in a

manner that—

(1) is uniform and consistent;

(2) is as minimally intrusive upon the normal flow of business activity as

practicable; and

(3) improves compliance.

SEC. 413. IMPLEMENTATION AND EVALUATION OF PROGRAM.
(a) OVERALL PROGRAM PLAN.—

(1) IN GENERAL.—Before the 180th day after the date of the enactment of the

North American Free Trade Agreement Implementation Act, the Secretary

shall develop and transmit to the Committees an overall plan for the Program.

The overall Program plan shall set forth—

(A) a general description of the ultimate configuration of the Program;

(B) a description of each of the existing components of the Program

listed in section 411(a)(1); and

(C) estimates regarding the stages on which planned components of the

Program listed in section 411(a)(2) will be brought on-line.

(2) ADDITIONAL INFORMATION.—In addition to the information required

under paragraph (1), the overall Program plan shall include a statement

regarding—
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(A) the extent to which the existing components of the Program

currently meet, and the planned components will meet, the Program goals

set forth in section 412; and

(B) the effects that the existing components are currently having, and the

effects that the planned components will likely have, on—

(i) importers, brokers, and other users of the Program, and

(ii) Customs Service occupations, operations, processes, and

systems.

(b) IMPLEMENTATION PLAN, TESTING, AND EVALUATION.—

(1) IMPLEMENTATION PLAN.—For each of the planned components of the

Program listed in section 411(a)(2), the Secretary shall—

(A) develop an implementation plan;

(B) test the component in order to assess its viability;

(C) evaluate the component in order to assess its contribution toward

achieving the program goals; and

(D) transmit to the Committees the implementation plan, the testing

results, and an evaluation report.

In developing an implementation plan under subparagraph (A) and evaluating

components under subparagraph (C), the Secretary shall publish a request for

comments in the Customs Bulletin and shall consult with the trade community,

including importers, brokers, shippers, and other affected parties.

(2) IMPLEMENTATION.—

(A) The Secretary may implement on a permanent basis any Program

component referred to in paragraph (1) on or after the date which is 30

days after paragraph (1)(D) is complied with.

(B) For purposes of subparagraph (A), the 30 days shall be computed by

excluding—

(i) the days either House is not in session because of an

adjournment of more than 3 days to a day certain or an adjournment

of the Congress sine die, and

(ii) any Saturday and Sunday, not excluded under clause (i), when

either House is not in session.

(3) EVALUATION AND REPORT.—The Secretary shall—

(A) develop a user satisfaction survey of parties participating in the

Program;

(B) evaluate the results of the user satisfaction survey on a biennial basis

(fiscal years) and transmit a report to the Committees on the evaluation by

no later than the 90th day after the close of each 2d fiscal year.

(C) with respect to the existing Program component listed in section

411(a)(1)(G) transmit to the Committees—

(i) a written evaluation of such component before the 180th day

after the date of the enactment of this section and before the

implementation of the planned Program components listed in section
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411(a)(2) (B) and (C), and

(ii) a report on such component for each of the 3 full fiscal years

occurring after the date of the enactment of this section, which report

shall be transmitted not later than the 90th day after the close of each

such year; and

(D) not later than the 90th day after the close of fiscal year 1994, and

annually thereafter through fiscal year 2000, transmit to the Committees a

written evaluation with respect to the implementation and effect on users

of each of the planned Program components listed in section 411(a)(2).

In carrying out the provisions of this paragraph, the Secretary shall publish

requests for comments in the Customs Bulletin and shall consult with the trade

community, including importers, brokers, shippers, and other affected parties.

(c) COMMITTEES.—For purposes of this section, and the term “Committees”

means the Committee onWays and Means of the House of Representatives and the

Committee on Finance of the Senate.

SEC. 414. REMOTE LOCATION FILING.
(a) CORE ENTRY INFORMATION.—

(1) IN GENERAL.—A Program participant may file electronically an entry of

merchandise with the Customs Service from a location other than the district

designated in the entry for examination (hereafter in this section referred to as a

“remote location”) if—

(A) the Customs Service is satisfied that the participant has the

capabilities referred to in paragraph (2)(A) regarding such method of

filing; and

(B) the participant elects to file from the remote location.

(2) REQUIREMENTS.—

(A) IN GENERAL.—In order to qualify for filing froma remote location, a

Program participant must have the capability to provide, on an

entry-by-entry basis, for the following:

(i) The electronic entry of merchandise.

(ii) The electronic entry summary of required information.

(iii) The electronic transmission of invoice information (when

required by the Customs Service).

(iv) The electronic payment of duties, fees, and taxes.

(v) Such other electronic capabilities within the existing or planned

components of the Program as the Secretary shall by regulation

require.

(B) RESTRICTIONON EXEMPTION FROMREQUIREMENTS.—The Customs

Service may not permit any exemption or waiver from the requirements

established by this section for participation in remote entry filing.

(3) CONDITIONS ON FILING UNDER THIS SECTION.—The Secretary may

prohibit a Program participant from participating in remote location filing, and

may remove a Program participant from participation in remote location filing,
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if the participant—

(i) fails to meet all the compliance requirements and operational

standards of remote location filing; or

(ii) fails to adhere to all applicable laws and regulations.

(4) ALTERNATIVE FILING.—Any Program participant that is eligible to file

entry information electronically from a remote location but chooses not to do

so in the case of any entry must file any paper documentation for the entry at

the designated location referred to in subsection (d).

(b) ADDITIONAL ENTRY INFORMATION.—

(1) IN GENERAL.—AProgram participant that is eligible under subsection (a)

to file entry information from a remote location may, if the Customs Service is

satisfied that the participant meets the requirements under paragraph (2), also

electronically file from the remote location additional information that is

required by the Customs Service to be presented before the acceptance of entry

summary information and at the time of acceptance of entry summary

information.

(2) REQUIREMENTS.—The Secretary shall publish, and periodically update, a

list of those capabilities within the existing and planned components of the

Program that a Program participant must have for purposes of this subsection.

(3) FILING OF ADDITIONAL INFORMATION.—

(A) IF INFORMATION ELECTRONICALLY ACCEPTABLE.—A Program

participant that is eligible under paragraph (1) to file additional

information from a remote location shall electronically file all such

information that the Customs Service can accept electronically.

(B) ALTERNATIVE FILING.—If the Customs Service cannot accept

additional information electronically, the Programparticipant shall file the

paper documentation with respect to the information at the appropriate

filing location.

(C) APPROPRIATE LOCATION.—For purposes of subparagraph (B), the

“appropriate location” is_

(i) before January 1, 1999, a designated location; and

(ii) after December 31, 1998—

(I) if the paper documentation is required for release, a

designated location; or

(II) if the paper documentation is not required for release, a

remote location designated by the Customs Service or a

designated location.

(D) OTHER.—AProgram participant that is eligible under paragraph (1)

to file additional information electronically from a remote location but

chooses not to do so must file the paper documentation with respect to the

information at a designated location.

(c) POST-ENTRY SUMMARY INFORMATION.—A Program participant that is

eligible to file electronically entry information under subsection (a) and additional
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information under subsection (b) from a remote location may file at any remote

location designated by the Customs Service any information required by the

Customs Service after entry summary.

(d) DEFINITIONS.—As used in this section:

(1) The term “designated location” means a customs office located in the

customs district designated by the entry filer for purposes of customs

examination of the merchandise.

(2) The term “Program participant” means, with respect to an entry of

merchandise, any party entitled to make the entry under section 484(a)(2)(B).

11. Commercial Operations
Section 9503(c) of the Omnibus Budget Reconciliation Act of 1987

[19 U.S.C. 2071 note; Public Law 100-203]

SEC. 9503. UNITED STATES CUSTOMS SERVICE AUTHORIZATIONS.

* * * * * * *

(c) ADVISORY COMMITTEE ON COMMERCIAL OPERATIONS OF THE UNITED

STATES CUSTOMS SERVICE.—

(1) The Secretary of the Treasury shall establish an advisory committee

which shall be known as the “Advisory Committee on Commercial Operations

of the United States Customs Service” (hereafter in this subsection referred to

as the “Advisory Committee”).

(2)(A) The Advisory Committee shall consist of 20 members appointed by

the Secretary of the Treasury.

(B) In making appointments under subparagraph (A), the Secretary of

the Treasury shall ensure that—

(i) the membership of the Advisory Committee is representative of

the individuals and firms affected by the commercial operations of the

United States Customs Service; and

(ii) a majority of the members of the Advisory Committee do not

belong to the same political party.

(3) The Advisory Committee shall—

(A) provide advice to the Secretary of the Treasury on all matters

involving the commercial operations of the United States Customs

Service; and

(B) submit an annual report to the Committee on Finance of the Senate

and the Committee on Ways and Means of the House of Representatives

that shall—

(i) describe the operations of the Advisory Committee during the

preceding year, and

(ii) set forth any recommendations of the Advisory Committee
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regarding the commercial operations of the United States Customs

Service.

(4) The Assistant Secretary of the Treasury for Enforcement shall preside

over meetings of the Advisory Committee.

Section 301 of the Customs Procedural Reform and Simplification Act of
1978, as amended

[19 U.S.C. 2075; Public Law 95-410, as amended by Public Law 97-456, Public Law 98-573, Public

Law 99-272, Public Law 99-509, Public Law 100-203, Public Law 100-690, Public Law 101-207,

Public Law 101-382, and Public Law 107-210]

SEC. 301. CUSTOMS SERVICE APPROPRIATIONS AUTHORIZATION.
(a) IN GENERAL.—

(1) For the fiscal year beginning October 1, 1979, and each fiscal year

thereafter, there are authorized to be appropriated to the United States

Department of the Treasury for the United States Customs Service only such

sums as may hereafter be authorized by law.

(2) The authorization of the appropriations for the United States Customs

Service for each fiscal year after fiscal year 1987 shall specify—

(A) the amount authorized for the fiscal year for the salaries and

expenses of the Service in conducting commercial operations; and

(B) the amount authorized for the fiscal year for the salaries and

expenses of the Service for other than commercial operations.

(3) By not later than the date on which the President submits to

Congress the budget of the United States Government for a fiscal year, the

Commissioner of Customs shall submit to the Committee on Ways and

Means of the House of Representatives and the Committee on Finance of

the Senate the projected amount of funds for the succeeding fiscal year

that will be necessary for the operations of the Customs Service as

provided for in subsection (b).

(b) AUTHORIZATION OF APPROPRIATIONS.—

(1) FOR NONCOMMERCIAL OPERATIONS.—There are authorized to be

appropriated for the salaries and expenses of the Customs Service that are

incurred in noncommercial operations not to exceed the following:

(A) $ 1,365,456,000 for fiscal year 2003.

(B) $ 1,399,592,400 for fiscal year 2004.

(2) FOR COMMERCIAL OPERATIONS.—

(A) There are authorized to be appropriated for the salaries and expenses of

the Customs Service that are incurred in commercial operations not less than

the following:

(i) $ 1,642,602,000 for fiscal year 2003.

(ii) $ 1,683,667,050 for fiscal year 2004.

(B) The monies authorized to be appropriated under subparagraph (A)
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for any fiscal year, except for such sums as may be necessary for the

salaries and expenses of the Customs Service that are incurred in

connection with the processing of merchandise that is exempt from the

fees imposed under section 13031(a)(9) and (10) of the Consolidated

Omnibus Budget Reconciliation Act of 1985, shall be appropriated from

the Customs User Fee Account.

(3) FORAIR INTERDICTION.—There are authorized to be appropriated for the

operation (including salaries and expenses) and maintenance of the air

interdiction program of the Customs Service not to exceed the following:

(A) $ 170,829,000 for fiscal year 2003.

(B) $ 175,099,725 for fiscal year 2004.

(c) MANDATORY 10-DAYDEFERMENT.—No part of any sum that is appropriated

under the authority of subsection (b) may be used to implement any procedure

relating to the time of collection of estimated duties that shortens the maximum

10-day deferment procedure in effect on January 1, 1981.

(d) OVERTIME PAY LIMITATIONS; WAIVER.—No part of any sum that is

appropriated under subsection (b) for fiscal years after September 30, 1984, maybe

used for administrative expenses to pay any employee of the United States Customs

Service overtime pay in an amount exceeding $25,000; except that the

Commissioner of Customs or his designee may waive this limitation in individual

cases in order to prevent excessive costs or to meet emergency requirements of the

Service.

(e) PAY COMPARABILITY AUTHORIZATION.—For the fiscal year beginning

October 1, 1982, and for each fiscal year thereafter, there are authorized to be

appropriated to the Department of the Treasury for salaries of the United States

Customs Service such additional sums as may be provided by law to reflect pay rate

changes made in accordance with the Federal Pay Comparability Act of 1970.

(f) USE OF SAVINGS RESULTING FROM ADMINISTRATIVE CONSOLIDATIONS.— If

savings in salaries and expenses result from the consolidation of administrative

functions within the Customs Service, the Commissioner of Customs shall apply

those savings, to the extent they are not needed to meet emergency requirements of

the Service, to strengthening the commercial operations of the Service by increasing

the number of inspector, import specialist, patrol officer, and other line operational

positions.

(g) ALLOCATION OF RESOURCES; NOTICE TO CONGRESSIONAL COMMITTEES.—

(1) The Commissioner of Customs shall ensure that existing levels of commercial

services, including inspection and control, classification, and value, shall continue

to be provided by Customs personnel assigned to the headquarters office of any

Customs district designated by statute before April 7, 1986. The number of such

personnel assigned to any such district headquarters shall not be reduced through

attrition or otherwise, and such personnel shall be afforded the opportunity to

maintain their proficiency through training and workshops to the same extent

provided to Customs personnel in any other district. Automation and other
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modernization equipment shall be made available, as needed on a timely basis, to

such headquarters to the same extent as such equipment is made available to any

other district headquarters.

(2) The Commissioner of Customs shall notify the Committee on Finance of

the Senate and the Committee on Ways and Means of the House of

Representatives at least 180 days prior to taking any action which would—

(A) result in any significant reduction in force of employees other than

by means of attrition;

(B) result in any significant reduction in hours of operation or services

rendered at any office of the United States Customs Service or any port of

entry;

(C) eliminate or relocate any office of the United States Customs

Service;

(D) eliminate any port of entry; or

(E) significantly reduce the number of employees assigned to any office

of the United States Customs Service or any port of entry.

(3) The total number of employees of the United States Customs Service

shall be equivalent to at least 17,174 full-time employees.

J. FOREIGN TRADE ZONES

Act of June 18, 1934, as amended

[19 U.S.C. 81a-u; Act of June 18, 1934, as amended by Act of June 17, 1950, Public Law 85-791,

Public Law 91-271, Public Law 96-609, Public Law 98-573, Public Law 99-514, Public Law 100-418,

Public Law 100-449, Public Law 100-647, Public Law 101-382, Public Law 103-182, Public Law

104-201, Public Law 104-295, Public Law 106-36, and 108-77]

SEC. 1. DEFINITIONS.
When used in this chapter—

(a) The term “Secretary” means the Secretary of Commerce;

(b) The term “Board” means the Board which is established to carry out the

provisions of this Act [19 U.S.C. §§ 81a et seq.].The Board shall consist of the

Secretary of Commerce, who shall be chairman and executive officer of the Board,

and the Secretary of the Treasury;

(c) The term “State” includes any State, the District of Columbia, and Puerto

Rico;

(d) The term “corporation” means a public corporation and a private corporation,

as defined in this Act;

(e) The term “public corporation” means a State, political subdivision thereof, a

municipality, a public agency of a State, political subdivision thereof, or

municipality, or a corporate municipal instrumentality of one or more States;

(f) The term “private corporation” means any corporation (other than a public

corporation) which is organized for the purpose of establishing, operating, and
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maintaining a foreign-trade zone and which is chartered under special Act enacted

after June 18, 1934, of the State or States within which it is to operate such zone;

(g) The term “applicant” means a corporation applying for the right to establish,

operate, and maintain a foreign-trade zone;

(h) The term “grantee” means a corporation to which the privilege of establishing,

operating, and maintaining a foreign-trade zone has been granted;

(i) The term “zone” means a “foreign-trade zone” as provided in this Act.

SEC. 2. ESTABLISHMENT OF ZONES.
(a) BOARDAUTHORIZATIONTOGRANTZONES.—TheBoard is authorized, subject

to the conditions and restrictions of this Act and of the rules and regulations made

thereunder, upon application as hereinafter provided, to grant to corporations the

privilege of establishing, operating, and maintaining foreign-trade zones in or

adjacent to ports of entry under the jurisdiction of the United States.

(b) NUMBEROFZONES PERPORTOFENTRY.—Each port of entry shall be entitled

to at least one zone, but when a port of entry is located within the confines of more

than one State such port of entry shall be entitled to a zone in each of such States,

and when two cities separated by water are embraced in one port of entry, a zone

may be authorized in each of said cities or in territory adjacent thereto. Zones in

addition to those to which a port of entry is entitled shall be authorized only if the

Board finds that existing or authorized zones will not adequately serve the

convenience of commerce.

(c) PREFERENCE TOPUBLICCORPORATION.—In granting applications preference

shall be given to public corporations.

(d) OWNERSHIP OFHARBORFACILITIES BYSTATE.—In case of any State inwhich

harbor facilities of any port of entry are owned and controlled by the State and in

which State harbor facilities of any other port of entry are owned and controlled by

a municipality, the Board shall not grant an application by any public corporation

for the establishment of any zone in such State, unless such application has been

authorized by an Act of the legislature of such State (enacted after June 18, 1934).

SEC. 3. ADMISSION OF FOREIGN MERCHANDISE; TREATMENT; SHIPMENT TO

CUSTOMS TERRITORY; APPRAISAL; RESHIPMENT TO ZONE.
(a) HANDLING OF MERCHANDISE IN ZONE; SHIPMENT OF FOREIGN MERCHANDISE

INTO CUSTOMS TERRITORY; APPRAISAL; RESHIPMENT TO ZONE.— Foreign and

domestic merchandise of every description, except such as is prohibited by law,

may, without being subject to the customs laws of the United States, except as

otherwise provided in this chapter, be brought into a zone and may be stored, sold,

exhibited, broken up, repacked, assembled, distributed, sorted, graded, cleaned,

mixed with foreign or domestic merchandise, or otherwise manipulated, or be

manufactured except as otherwise provided in this Act, and be exported, destroyed,

or sent into customs territory of the United States therefrom, in the original package

or otherwise; but when foreign merchandise is so sent from a zone into customs

territory of the United States it shall be subject to the laws and regulations of the

United States affecting imported merchandise: Provided, That whenever the
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privilege shall be requested and there has been no manipulation or manufacture

effecting a change in tariff classification, the appropriate customs officer shall take

under supervision any lot or part of a lot of foreign merchandise in a zone, cause it

to be appraised and taxes determined and duties liquidated thereon.Merchandise so

taken under supervision may be stored, manipulated, or manufactured under the

supervision and regulations prescribed by the Secretary of the Treasury, and

whether mixed or manufactured with domestic merchandise or not may, under

regulations prescribed by the Secretary of the Treasury, be exported or destroyed, or

may be sent into customs territory upon the payment of such liquidated duties and

determined taxes thereon. If merchandise so taken under supervision has been

manipulated or manufactured, such duties and taxes shall be payable on the quantity

of such foreignmerchandise used in the manipulation or manufacture of the entered

article. Allowance shall be made for recoverable and irrecoverable waste; and if

recoverable waste is sent into customs territory, it shall be dutiable and taxable in its

condition and quantity and at its weight at the time of entry. Where two or more

products result from the manipulation or manufacture of merchandise in a zone the

liquidated duties and determined taxes shall be distributed to the several products in

accordance with their relative value at the time of separationwith due allowance for

waste as provided for above: Provided further, That subject to such regulations

respecting identity and the safeguarding of the revenue as the Secretary of the

Treasury may deem necessary, articles, the growth, product, or manufacture of the

United States, on which all internal-revenue taxes have been paid, if subject thereto,

and articles previously imported on which duty and/or tax has been paid, or which

have been admitted free of duty and tax, may be taken into a zone from the customs

territory of the United States, placed under the supervision of the appropriate

customs officer, and whether or not they have been combined with or made part,

while in such zone, of other articles, may be brought back thereto free of quotas,

duty, or tax: Provided further, That if in the opinion of the Secretary of the Treasury
their identity has been lost, such articles not entitled to free entry by reason of

noncompliance with the requirements made hereunder by the Secretary of the

Treasury shall be treated when they reenter customs territory of theUnited States as

foreign merchandise under the provisions of the tariff and internal-revenue laws in

force at that time: Provided further, That under the rules and regulations of the

controlling Federal agencies, articles which have been taken into a zone from

customs territory for the sole purpose of exportation, destruction (except destruction

of distilled spirits, wines, and fermented malt liquors), or storage shall be

considered to be exported for the purpose of—

(1) the draw-back, warehousing, and bonding, or any other provisions of the

Tariff Act of 1930, as amended, and the regulations thereunder; and

(2) the statutes and bonds exacted for the payment of drawback, refund, or

exemption from liability for internal-revenue taxes and for the purposes of the

internal-revenue laws generally and the regulations thereunder.

Such a transfer may also be considered an exportation for the purposes of other
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Federal laws insofar as Federal agencies chargedwith the enforcement of those laws

deem it advisable. Such articles may not be returned to customs territory for

domestic consumption except where the Foreign-Trade Zones Board deems such

return to be in the public interest, in which event the articles shall be subject to the

provisions of paragraph 1615(f) of section 1201 of this title: Provided further, That
no operation involving any foreign or domestic merchandise brought into a zone

which operation would be subject to any provision or provisions of section 1807,

chapter 15, chapter 16, chapter 17, chapter 21, chapter 23, chapter 24 chapter 25,

chapter 26, or chapter 32 of the Internal Revenue Code if performed in customs

territory, or involving the manufacture of any article provided for in paragraphs 367

or 368 of section 1001 of this title, shall be permitted in a zone except those

operations (other than rectification of distilled spirits and wines, or themanufacture

or production of alcoholic products unfit for beverage purposes) which were

permissible under this chapter prior to July 1, 1949: Provided further, That articles
produced or manufactured in a zone and exported therefrom shall on subsequent

importation into the customs territory of the United States be subject to the import

laws applicable to like articles manufactured in a foreign country, except that

articles produced or manufactured in a zone exclusively with the use of domestic

merchandise the identity of which has been maintained in accordance with the

second proviso of this section may, on such importation, be entered as American

goods returned: Provided, further, That no merchandise that consists of goods

subject to NAFTA drawback, as defined in section 203(a) of the North American

Free Trade Agreement Implementation Act, that is manufactured or otherwise

changed in condition shall be exported to a NAFTA country, as defined in section

2(4) of that Act, without an assessment of a duty on the merchandise in its condition

and quantity, and at its weight, at the time of its exportation (or if the privilege in

the first proviso to this subsection was requested, an assessment of a duty on the

merchandise in its condition and quantity, and at its weight, at the time of its

admission into the zone) and the payment of the assessed duty before the 61st day,

after the date of exportation of the article, except that upon the presentation, before

such 61st day, of satisfactory evidence of the amount of any customs duties paid or

owed to the NAFTA country on the article, the customs duty may be waived or

reduced (subject to section 508(b)(2)(B) of the Tariff Act of 1930) in an amount

that does not exceed the lesser of (1) the total amount of customs duties paid or

owed on the merchandise on importation into the United States, or (2) the total

amount of customs duties paid on the article to the NAFTA country: Provided,
further, That, if Canada ceases to be a NAFTA country and the suspension of the

operation of the United States-Canada Free Trade Agreement thereafter terminates,

with the exception of drawback eligible goods under section 204(a) of the United

States-Canada Free-Trade Agreement Implementation Act of 1988, no article

manufactured or otherwise changed in condition (except a change by cleaning,

testing or repacking) shall be exported to Canada on or after January 1, 1994, or

such later date as may be proclaimed by the President under section 204(b)(2)(B) of
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such Act of 1988 without the payment of a duty that shall be payable on the article

in its condition and quantity, and at its weight, at the time of its exportation to

Canada unless the privilege in the first proviso to this subsection was requested.

Provided further, That no merchandise that consists of goods subject to Chile FTA

drawback, as defined in section 203(a) of the United States-Chile Free Trade

Agreement Implementation Act [19 U.S.C. § 3805 note], that is manufactured or

otherwise changed in condition shall be exported to Chile without an assessment of

a duty on the merchandise in its condition and quantity, and at its weight, at the time

of its exportation (or if the privilege in the first proviso to this subsection was

requested, an assessment of a duty on the merchandise in its condition and quantity,

and at its weight, at the time of its admission into the zone) and the payment of the

assessed duty before the 61st day after the date of exportation of the article, except

that the customs duty may be waived or reduced by (1) 100 percent during the 8-

year period beginning on January 1, 2004; (2) 75 percent during the 1-year period

beginning on January 1, 2012; (3) 50 percent during the 1-year period beginning on

January 1, 2013; and (4) 25 percent during the 1-year period beginning on January

1, 2014.

(b) APPLICABILITY TO BICYCLE COMPONENT PARTS.— The exemption from the

customs laws of the United States provided under subsection (a) shall not be

available on or before December 31, 1992, to bicycle component parts unless such

parts are reexported from the United States, whether in the original package, as

components of a completely assembled bicycle, or otherwise.

(c) ARTICLESMANUFACTUREDORPRODUCEDFROMDENATUREDDISTILLEDSPIRITS

WITHDRAWN FREE OF TAX FROM DISTILLED SPIRITS PLANT; PRODUCTS UNFIT FOR

BEVERAGE PURPOSES.—

(1) Notwithstanding the provisions of the fifth proviso of subsection (a), any

article (within the meaning of section 5002(a)(14) of the Internal Revenue Code of

1986) may be manufactured or produced fromdenatured distilled spirits which have

been withdrawn free of tax from a distilled spirits plant (within the meaning of

section 5002(a)(1) of the Internal Revenue Code of 1986), and articles thereof, in a

zone.

(2) Notwithstanding the provisions of the fifth proviso of subsection (a),

distilled spirits which have been removed from a distilled spirits plant (as

defined in section 5002(a)(1) of the Internal Revenue Code of 1986) upon

payment or determination of tax may be used in the manufacture or production

of medicines, medicinal preparation, food products, flavors, or flavoring

extracts, which are unfit for beverage purposes, in a zone. Such products will

be eligible for drawback under the internal revenue laws under the same

conditions applicable to similar manufacturing or production operations

occurring in customs territory.

(d) FOREIGN TRADE ZONES.— In regard to the calculation of relative values in the

operations of petroleum refineries in a foreign trade zone, the time of separation is

defined as the entire manufacturing period. The price of products required for
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computing relative values shall be the average per unit value of each product for the

manufacturing period. Definition and attribution of products to feedstocks for

petroleum manufacturing may be either in accordance with Industry Standards of

Potential Production on a Practical Operating Basis as verified and adopted by the

Secretary of the Treasury (known as producibility) or such other inventory control

method as approved by the Secretary of the Treasury that protects the revenue.

(e) PRODUCTION EQUIPMENT.—

(1) IN GENERAL.—Notwithstanding any other provision of law, if all

applicable customs laws are complied with (except as otherwise provided in

this subsection), merchandise which is admitted into a foreign trade zone for

use within such zone as production equipment or as parts for such equipment,

shall not be subject to duty until such merchandise is completely assembled,

installed, tested, and used in the production for which it was admitted.

(2) ADMISSION PROCEDURES.—The person who admits the merchandise

described in paragraph (1) into the zone shall, at the time of such admission,

certify to the Customs Service that the merchandise is admitted into the zone

pursuant to this subsection for use within the zone as production equipment or

as parts for such equipment and that the merchandise will be entered and

estimated duties deposited when use of the merchandise in production begins.

(3) ENTRY PROCEDURES.—At the time use of the merchandise in production

begins, the merchandise shall be entered, as provided for in section 484 of the

Tariff Act of 1930, and estimated duties shall be deposited with the Customs

Service. The merchandise shall be subject to tariff classification according to

its character, condition, and quantity, and at the rate of duty applicable, at the

time use of the merchandise in production begins.

(4) FOREIGN TRADE ZONE.—For purposes of the subsection, the term ‘foreign

trade zone’ includes a subzone.

SEC. 4. CUSTOMS OFFICERS AND GUARDS.
The Secretary of the Treasury shall assign to the zone the necessary customs

officers and guards to protect the revenue and to provide for the admission of

foreign merchandise into customs territory.

SEC. 5. VESSELS ENTERING OR LEAVING ZONE; COASTWISE TRADE.
Vessels entering or leaving a zone shall be subject to the operation of all the laws

of the United States, except as otherwise provided in this Act, and vessels leaving a

zone and arriving in customs territory of the United States shall be subject to such

regulations to protect the revenue as may be prescribed by the Secretary of the

Treasury. Nothing in this Act shall be construed in any manner so as to permit

vessels under foreign flags to carry goods or merchandise shipped fromone foreign

trade zone to another zone or port in the protected coastwise trade of the United

States.

SEC. 6. APPLICATION FOR ESTABLISHMENT OF ZONE; EXPANSION OF ZONE.
(a) APPLICATION FORESTABLISHMENT;REQUIREMENTS.—Each application shall

state in detail—
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(1) The location and qualifications of the area in which it is proposed to

establish a zone, showing (A) the land and water or land or water area or land

area alone if the application is for its establishment in or adjacent to an interior

port; (B) the means of segregation from customs territory; (C) the fitness of the

area for a zone; and (D) the possibilities of expansion of the zone area;

(2) The facilities and appurtenances which it is proposed to provide and the

preliminary plans and estimate of the cost thereof, and the existing facilities

and appurtenances which it is proposed to utilize;

(3) The time within which the applicant proposes to commence and complete

the construction of the zone and facilities and appurtenances;

(4) The methods proposed to finance the undertaking;

(5) Such other information as the Board may require.

(b) AMENDMENT OFAPPLICATION; EXPANSION OFZONE.—The Board may upon

its own initiative or upon request permit the amendment of the application. Any

expansion of the area of an established zone shall be made and approved in the

same manner as an original application.

SEC. 7. GRANTING OF APPLICATION.

If the Board finds that the proposed plans and location are suitable for the

accomplishment of the purpose of a foreign trade zone under this Act, and that the

facilities and appurtenances which it is proposed to provide are sufficient it shall

make the grant.

SEC. 8. RULES AND REGULATIONS.
The Board shall prescribe such rules and regulations not inconsistent with the

provisions of this Act or the rules and regulations of the Secretary of the Treasury

made hereunder and as may be necessary to carry out this Act.

SEC. 9. COOPERATION OF BOARD WITH OTHER AGENCIES.
The Board shall cooperate with the State, subdivision, and municipality in which

the zone is located in the exercise of their police, sanitary, and other powers in and

in connection with the free zone. It shall also cooperate with the United States

Customs Service, the United States Postal Service, the Public Health Service, the

Immigration and Naturalization Service, and such other Federal agencies as have

jurisdiction in ports of entry described in section 81b of this title.

SEC. 10. COOPERATION OF OTHER AGENCIES WITH BOARD.
For the purpose of facilitating the investigations of the Board and its work in the

granting of the privilege, in the establishment, operation, and maintenance of a

zone, the President may direct the executive departments and other establishments

of the Government to cooperate with the Board, and for such purpose each of the

several departments and establishments is authorized, upon direction of the

President, to furnish to the Board such records, papers, and information in their

possession as may be required by him, and temporarily to detail to the service of the

Board such officers, experts, or engineers as may be necessary.

SEC. 11. AGREEMENTS AS TO USE OF PROPERTY.
If the title to or the right of user of any of the property to be included in a zone is
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in the United States, an agreement to use such property for zone purposes may be

entered into between the grantee and the department or officer of the United States

having control of the same, under such conditions approved by the Board and such

department or officer, as may be agreed upon.

SSC. 12. FACILITIES TO BE PROVIDED AND MAINTAINED.
Each grantee shall provide and maintain in connection with the zone —

(a) Adequate slips, docks, wharves, warehouses, loading and unloading and

mooring facilities where the zone is adjacent to water; or, in the case of an

inland zone, adequate loading, unloading, and warehouse facilities;

(b) Adequate transportation connections with the surrounding territory and

with all parts of the United States, so arranged as to permit of proper guarding

and inspection for the protection of the revenue;

(c) Adequate facilities for coal or other fuel and for light and power;

(d) Adequate water and sewer mains;

(e) Adequate quarters and facilities for the officers and employees of the

United States, State, and municipality whose duties may require their presence

within the zone;

(f) Adequate enclosures to segregate the zone from customs territory for

protection of the revenue, together with suitable provisions for ingress and

egress of persons, conveyances, vessels, and merchandise;

(g) Such other facilities as may be required by the Board.

SEC. 13. PERMISSION TO OTHERS TO USE ZONE.
The grantee may, with the approval of the Board, and under reasonable and

uniform regulations for like conditions and circumstances to be prescribed by it,

permit other persons, firms, corporations, or associations to erect such buildings and

other structures within the zone as will meet their particular requirements:Provided,
That such permission shall not constitute a vested right as against the United States

nor interfere with the regulation of the grantee or the permittee by theUnited States,

nor interfere with or complicate the revocation of the grant by the United States:

And provided further, That in the event of the United States or the grantee desiring
to acquire the property of the permittee no good will shall be considered as accruing

from the privilege granted to the zone: And provided further, That such permits

shall not be granted on terms that conflict with the public use of the zone as set forth

in this Act.

SEC. 14. OPERATION OF ZONE AS PUBLIC UTILITY; COST OF CUSTOMS SERVICE.
Each zone shall be operated as a public utility, and all rates and charges for all

services or privileges within the zone shall be fair and reasonable, and the grantee

shall afford to all who may apply for the use of the zone and its facilities and

appurtenances uniform treatment under like conditions, subject to such treaties or

commercial conventions as are now in force or may hereafter be made from time to

time by the United States with foreign governments and the cost of maintaining the

additional customs service required under this Act shall be paid by the operator of

the zone.
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SEC. 15. RESIDENTS OF ZONE.
(a) PERSONS ALLOWED TO RESIDE IN ZONE.—No person shall be allowed to

reside within the zone except Federal, State, or municipal officers or agents whose

resident presence is deemed necessary to the Board.

(b) RULES ANDREGULATIONS FOREMPLOYEESENTERINGANDLEAVINGZONE.—

The Board shall prescribe rules and regulations regarding employees and other

persons entering and leaving the zone. All rules and regulations concerning the

protection of the revenue shall be approved by the Secretary of the Treasury.

(c) EXCLUSIONFROMZONEOFGOODSORPROCESS OFTREATMENT.—TheBoard

may at any time order the exclusion from the zone of any goods or process of

treatment that in its judgment is detrimental to the public interest, health, or safety.

(d) RETAILTRADEWITHIN ZONE.—No retail trade shall be conducted within the

zone except under permits issued by the grantee and approved by the Board. Such

permittees shall sell no goods except such domestic or duty-paid or duty-free goods

as are brought into the zone from customs territory.

(e) EXEMPTION FROM STATE AND LOCAL AD VALOREM TAXATION OF TANGIBLE

PERSONAL PROPERTY.—Tangible personal property imported from outside the

United States and held in a zone for the purpose of storage, sale, exhibition,

repackaging, assembly, distribution, sorting, grading, cleaning, mixing, display,

manufacturing, or processing, and tangible personal property produced in the

United States and held in a zone for exportation, either in its original form or as

altered by any of the above processes, shall be exempt from State and local ad

valorem taxation.

SEC. 16. ACCOUNTS AND RECORDKEEPING.
(a) MANNER OF KEEPING ACCOUNTS.—The form and manner of keeping the

accounts of each zone shall be prescribed by the Board.

(b) ANNUAL REPORT BY GRANTEE.—Each grantee shall make to the Board

annually, and at such other times as it may prescribe, reports on zone operations.

(c) REPORT TOCONGRESS.—The Board shall make a report to Congress annually

containing a summary of zone operations.

SEC. 17. TRANSFER OF GRANT.
The grant shall not be sold, conveyed, transferred, set over, or assigned.

SEC. 18. REVOCATION OF GRANTS.
(a) PROCEDURE FORREVOCATION.—In the event of repeated willful violations of

any of the provisions of this Act by the grantee, the Board may revoke the grant

after four months notice to the grantee and affording it an opportunity to be heard.

The testimony taken before the Board shall be reduced to writing and filed in the

records of the Board together with the decision reached thereon.

(b) ATTENDANCEOFWITNESSESANDPRODUCTIONOFEVIDENCE.—In the conduct

of any proceeding under this section for the revocation of a grant the Board may

compel the attendance of witnesses and the giving of testimony and the production

of documentary evidence, and for such purpose may invoke the aid of the district

courts of the United States.
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(c) NATUREOFORDEROFREVOCATION;APPEAL.—Anorder under the provisions

of this section revoking the grant issued by the Board shall be final and conclusive,

unless within ninety days after its service the grantee appeals to the court of appeals

for the circuit in which the zone is located by filing with the clerk of said court a

written petition praying that the order of the Board be set aside. Such order shall be

stayed pending the disposition of appellate proceedings by the court. The clerk of

the court in which such a petition is filed shall immediately cause a copy thereof to

be delivered to the Board and it shall thereupon file in the court the record in the

proceedings held before it under this section, as provided in section 2112 of title 28.

The testimony and evidence taken or submitted before the Board, duly certified and

filed as a part of the record, shall be considered by the court as the evidence in the

case.

SEC. 19. OFFENSES.
In case of a violation of this Act, or any regulation under this Act, by the grantee,

any officer, agent or employee thereof responsible for or permitting any such

violation shall be subject to a fine of not more than $1,000. Each day during which

a violation continues shall constitute a separate offense.

SEC. 20. SEPARABILITY OF PROVISIONS.
If any provision of this Act or the application of such provision to certain

circumstances be held invalid, the remainder of this Act and the application of such

provisions to circumstances other than those as to which it is held invalid shall not

be affected thereby.

SEC. 21. RIGHT TO ALTER, AMEND, OR REPEAL CHAPTER.
The right to alter, amend, or repeal this Act is hereby reserved.

K. IMPLEMENTATION OF THE GATT AGREEMENT ON TRADE IN
CIVIL AIRCRAFT AND THE HARMONIZED TARIFF SCHEDULE OF

THE UNITED STATES GENERAL NOTE 6 ON AIRCRAFT

General Note 6 of the Harmonized Tariff Schedule

Articles Eligible for Duty-Free Treatment Pursuant to the Agreement on Trade in
Civil Aircraft
(a) Whenever a product is entered under a provision for which the rate of duty

“Free (C)” appears in the “Special” sub column and a claim for such rate of duty is

made, the importer—

(i) shall maintain such supporting documentation as the Secretary of the

Treasury may require; and

(ii) shall be deemed to certify that the imported article is a civil aircraft, or has

been imported for use in a civil aircraft and will be so used.

The importer may amend the entry or file a written statement to claim a free rate of

duty under this note at any time before the liquidation of the entry becomes final,

except that, notwithstanding section 505(c) of the Tariff Act of 1930, any refund
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resulting from any such claim shall be without interest.

(b)(i) For purposes of the tariff schedule, the term “civil aircraft” means any

aircraft, aircraft engine, or ground flight simulator (including parts, components,

and subassemblies thereof)—

(A) that is used as original or replacement equipment in the design,

development, testing, evaluation, manufacture, repair, maintenance, rebuilding,

modification, or conversion of aircraft; and

(B)(1) that is manufactured or operated pursuant to a certificate issued by the

Administrator of the Federal Aviation Administration (hereafter referred to as

the “FAA”) under section 44704 of title 49, United States Code, or pursuant to

the approval of the airworthiness authority in the country of exportation, if such

approval is recognized by the FAA as an acceptable substitute for such an FAA

certificate;

(2) for which an application for such certificate has been submitted to, and

accepted by, the Administrator of the FAA by an existing type and

production certificate holder pursuant to section 44702 of title 49, United

States Code, and regulations promulgated thereunder; or

(3) for which an application for such approval or certificate will be

submitted in the future by an existing type and production certificate holder,

pending the completion of design or other technical requirements stipulated

by the Administrator of the FAA.

(ii) The term “civil aircraft'” does not include any aircraft, aircraft engine, or

ground flight simulator (or parts, components, and subassemblies thereof)

purchased for use by the Department of Defense or the United States Coast

Guard, unless such aircraft, aircraft engine, or ground flight simulator (or parts,

components, and subassemblies thereof) satisfies the requirements of subdivisions

(i)(A) and (i)(B)(1) or (2).

(iii) Subdivision (i)(B)(3) shall apply only to such quantities of the parts,

components, and subassemblies as are required to meet the design and technical

requirements stipulated by the Administrator. The Commissioner of Customs

may require the importer to estimate the quantities of parts, components, and

subassemblies covered for purposes of such subdivision.



- 670 -

Chapter 9: TRADE REMEDY LAWS

A. AUTHORITIES TO RESPOND TO FOREIGN SUBSIDY AND
DUMPING PRACTICES

1. Countervailing Duties

Section 753 of the Tariff Act of 1930, as amended

[19 U.S.C. 1675b, 1671b et seq.; Public Law 71-361, as amended by Public Law 103-465 and Public

Law 104-295]

SEC. 753. SPECIAL RULES FOR INJURY INVESTIGATIONS FOR CERTAIN SECTION

303 OR SECTION 701(C) COUNTERVAILING DUTYORDERS AND INVESTIGATIONS.
(a) IN GENERAL.—

(1) INVESTIGATION BY THE COMMISSION UPON REQUEST.—In the case of a

countervailing duty order described in paragraph (2), which—

(A) applies to merchandise that is the product of a Subsidies Agreement

country, and

(B)(i) is in effect on the date on which such country becomes a

Subsidies Agreement country, or

(ii) is issued on a date that is after the date described in clause (i)

pursuant to a court order in an action brought under section 516A, the

Commission, upon receipt of a request from an interested party

described in section 771(9) (C), (D), (E), (F), or (G) for an injury

investigation with respect to such order, shall initiate an investigation

and shall determine whether an industry in the United States is likely

to be materially injured by reason of imports of the subject

merchandise if the order is revoked.

(2) DESCRIPTIONOFCOUNTERVAILINGDUTYORDERS.—Acountervailing duty

order described in this paragraph is an order issued under section 303 or

section 701(c) with respect to which the requirement of an affirmative

determination of material injury was not applicable at the time such order was

issued.

(3) REQUIREMENTS OF REQUEST FOR INVESTIGATION.—A request for an

investigation under this subsection shall be submitted—

(A) in the case of an order described in paragraph (1)(B)(i), within 6

months after the date on which the country described in paragraph (1)(A)

becomes a Subsidies Agreement country, or

(B) in the case of an order described in paragraph (1)(B)(ii), within 6

months after the date the order is issued.

(4) SUSPENSION OF LIQUIDATION.—With respect to entries of subject

merchandise made on or after—

(A) in the case of an order described in paragraph (1)(B)(i), the date on
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which the country described in paragraph (1)(A) becomes a Subsidies

Agreement country, or

(B) in the case of an order described in paragraph (1)(B)(ii), the date on

which the order is issued, liquidation shall be suspended at the cash

deposit rate in effect on the date described in subparagraph (A) or (B)

(whichever is applicable).

(b) INVESTIGATION PROCEDURE AND SCHEDULE.—

(1) COMMISSION PROCEDURE.—

(A) IN GENERAL.—Except as otherwise provided in this section, the

provisions of this title regarding evidence in and procedures for

investigations conducted under subtitle A shall apply to investigations

conducted by the Commission under this section.

(B) TIME FOR COMMISSION DETERMINATION.—Except as otherwise

provided in subparagraph (C), the Commission shall issue its

determination under subsection (a)(1), to the extent possible, not later than

1 year after the date on which the investigation is initiated under this

section.

(C) SPECIALRULE TO PERMITADMINISTRATIVEFLEXIBILITY.—In the case

of requests for investigations received under this section within 1 year

after the date on which theWTOAgreement enters into force with respect

to the United States, the Commission may, after consulting with the

administering authority, initiate its investigations in a manner that results

in determinations being made in all such investigations during the 4-year

period beginning on such date.

(2) NET COUNTERVAILABLE SUBSIDY; NATURE OF SUBSIDY.—

(A) NET COUNTERVAILABLE SUBSIDY. The administering authority

shall provide to the Commission the net countervailable subsidy that is

likely to prevail if the order which is the subject of the investigation is

revoked. The administering authority normally shall choose a net

countervailable subsidy that was determined under section 705 or

subsection (a) or (b)(1) of section 751. If the Commission considers the

magnitude of the net countervailable subsidy in making its

determination under this section, the Commission shall use the net

countervailable subsidy provided by the administering authority.

(B) NATURE OF SUBSIDY. The administering authority shall inform the

Commission of, and the Commission, in making its determination under

this section, shall consider, the nature of the countervailable subsidy

and whether the countervailable subsidy is a subsidy described in

Article 3 or Article 6.1 of the Subsidies Agreement.

(3) EFFECT OF COMMISSION DETERMINATION.

(A) AFFIRMATIVE DETERMINATION. Upon being notified by the

Commission that it has made an affirmative determination under

subsection (a)(1)--
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(i) the administering authority shall order the termination of the

suspension of liquidation required pursuant to subsection (a)(4),

and

(ii) the countervailing duty order shall remain in effect until

revoked, in whole or in part, under section 751(d).

For purposes of section 751(c), a countervailing duty order described

in this section shall be treated as issued on the date of publication of the

Commission's determination under this subsection.

(B) NEGATIVE DETERMINATION.

(i) IN GENERAL. Upon being notified by the Commission that it

has made a negative determination under subsection (a)(1), the

administering authority shall revoke the countervailing duty order,

and shall refund, with interest, any estimated countervailing duties

collected during the period liquidation was suspended pursuant to

subsection (a)(4).

(ii) LIMITATION ON NEGATIVE DETERMINATION. A determination

by the Commission that revocation of the order is not likely to

result in material injury to an industry by reason of imports of the

subject merchandise shall not be based, in whole or in part, on any

export taxes, duties, or other charges levied on the export of the

subject merchandise to the United States that were specifically

intended to offset the countervailable subsidy received.

(4) COUNTERVAILING DUTY ORDERS WITH RESPECT TO WHICH NO REQUEST

FOR INJURY INVESTIGATION IS MADE. If, with respect to a countervailing duty

order described in subsection (a), a request for an investigation is not made

within the time required by subsection (a)(3), the Commission shall notify

the administering authority that a negative determination has been made

under subsection (a) and the provisions of paragraph (3)(B) shall apply with

respect to the order.

(c) PENDING AND SUSPENDED COUNTERVAILING DUTY INVESTIGATIONS. If, on

the date on which a country becomes a Subsidies Agreement country, there is a

countervailing duty investigation in progress or suspended under section 303 or

section 701(c) that applies to merchandise which is a product of that country and

with respect to which the requirement of an affirmative determination of material

injury was not applicable at the time the investigation was initiated, the

Commission shall--

(1) in the case of an investigation in progress, make a final determination

under section 705(b) within 75 days after the date of an affirmative final

determination, if any, by the administering authority,

(2) in the case of a suspended investigation to which section 704(i)(1)(B)

applies, make a final determination under section 705(b) within 120 days

after receiving notice from the administering authority of the resumption of

the investigation pursuant to section 704(i), or within 45 days after the date
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of an affirmative final determination, if any, by the administering authority,

whichever is later, or

(3) in the case of a suspended investigation to which section 704(i)(1)(C)

applies, treat the countervailing duty order issued pursuant to such section as

if it were—

(A) an order issued under subsection (a)(1)(B)(ii) for purposes of

subsection (a)(3); and

(B) an order issued under subsection (a)(1)(B)(i) for purposes of

subsection (a)(4).

(d) PUBLICATION IN FEDERAL REGISTER. The administering authority or the

Commission, as the case may be, shall publish in the Federal Register a notice of

the initiation of any investigation, and a notice of any determination or

revocation, made pursuant to this section.

(e) REQUEST FOR SIMULTANEOUS EXPEDITED REVIEW UNDER SECTION 751(C).

(1) GENERAL RULE.

(A) REQUESTS FOR REVIEWS. Notwithstanding section 751(c)(6)(A)

and except as provided in subparagraph (B), an interested party may

request a review of an order under section 751(c) at the same time the

party requests an investigation under subsection (a), if the order

involves the same or comparable subject merchandise. Upon receipt of

such request, the administering authority, after consulting with the

Commission, shall initiate a review of the order under section 751(c).

The Commission shall combine such review with the investigation

under this section.

(B) EXCEPTION. If the administering authority determines that the

interested party who requested an investigation under this section is a

related party or an importer within the meaning of section 771(4)(B) the

administering authority may decline a request by such party to initiate a

review of an order under section 751(c) which involves the same or

comparable subject merchandise.

(2) CUMULATION. If a review under section 751(c) is initiated under

paragraph (1), such review shall be treated as having been initiated on the

same day as the investigation under this section, and the Commission may,

in accordance with section 771(7)(G), cumulatively assess the volume and

effect of imports of the subject merchandise from all countries with respect

to which such investigations are treated as initiated on the same day.

(3) TIME AND PROCEDURE FOR COMMISSION DETERMINATION. The

Commission shall render its determination in the investigation conducted

under this section at the same time as the Commission's determination is

made in the review under section 751(c) that is initiated pursuant to this

subsection. The Commission shall in all other respects apply the procedures

and standards set forth in section 751(c) to such section 751(c) reviews.
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Section 261 (a)—(c) of the Uruguay Round Agreements Act

[19 U.S.C. 1303 note; Public Law 103-465]

SEC. 261. REPEAL OF SECTION 303.
(a) IN GENERAL.—Section 303 of the Tariff Act of 1930 [19 U.S.C. 1303] is

repealed effective on the effective date of this title. [Dec. 8, 1994]

(b) SAVINGS PROVISIONS.

(1) CONTINUINGEFFECTOF LEGALDOCUMENTS. All orders, determinations, and

other administrative actions—

(A) which have been issued pursuant to an investigation conducted under

section 303 of the Tariff Act of 1930 [this section], and

(B) which are in effect on the effective date of this title, or were final before

such date and are to become effective on or after such date,

shall continue in effect according to their terms until modified, terminated,

superseded, set aside, or revoked in accordance with law by the administering

authority, the International Trade Commission, or a court of competent

jurisdiction, or by operation of law. Except as provided in paragraph (3), such

orders or determinations shall be subject to review under section 751 of the Tariff

Act of 1930 and, to the extent applicable, investigation under section 753 of such

Act (as added by this title).

(2) PROCEEDINGS NOT AFFECTED. The provisions of subsection (a) shall not

affect any proceedings, including notices of proposed rulemaking, pending before

the administering authority or the International Trade Commission on the

effective date of this title with respect to such section 303 [this section]. Orders

shall be issued in such proceedings, appeals shall be taken therefrom, and

payments shall be made pursuant to such orders, in accordance with such section

303 [this section] as in effect on the day before the effective date of this title and,

except as provided in paragraph (3), shall be subject to review under section 751

of the Tariff Act of 1930 and, to the extent applicable, investigation under section

753 of such Act. Orders issued in any such proceedings shall continue in effect

until modified, terminated, superseded, set aside, or revoked in accordance with

law by the administering authority, a court of competent jurisdiction, or by

operation of law. Nothing in this section shall be deemed to prohibit the

discontinuance or modification of any such proceeding under the same terms and

conditions and to the same extent that such proceeding could have been

discontinued or modified if this section had not been enacted.

(3) SUITS NOT AFFECTED. The provisions of subsection (a) shall not affect the

review pursuant to section 516A of the Tariff Act of 1930 of a countervailing duty

order issued pursuant to an investigation conducted under section 303 of such Act

[this section] or a review of a countervailing duty order issued under section 751 of

such Act, if such review is pending or the time for filing such review has not

expired on the effective date of this title.
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(c) DEFINITION OF ADMINISTERING AUTHORITY. For purposes of this section, the

term ‘administering authority’ has the meaning given such termby section 771(1) of

the Tariff Act of 1930.

Subtitle A of Title VII (sections 701—709) of the Tariff Act of 1930, as
amended

[19 U.S.C. 1671-1671h; Public Law 71-361, as amended by Public Law 96-39, Public Law 98-181,

Public Law 98-573, Public Law 99-514, Public Law 100-418, Public Law 100-647, Public Law 103-

465, and Public Law 104-295]

SEC. 701. COUNTERVAILING DUTIES IMPOSED. [19 U.S.C. 1671]
(a) GENERAL RULE. If—

(1) the administering authority determines that the government of a country

or any public entity within the territory of a country is providing, directly or

indirectly, a countervailable subsidy with respect to the manufacture,

production, or export of a class or kind of merchandise imported, or sold (or

likely to be sold) for importation, into the United States, and

(2) in the case of merchandise imported from a Subsidies Agreement

country, the Commission determines that--

(A) an industry in the United States--

(i) is materially injured, or

(ii) is threatened with material injury, or

(B) the establishment of an industry in the United States is materially

retarded,

by reason of imports of that merchandise or by reason of sales (or the

likelihood of sales) of that merchandise for importation,

then there shall be imposed upon such merchandise a countervailing duty, in

addition to any other duty imposed, equal to the amount of the net

countervailable subsidy. For purposes of this subsection and section 705(b)(1),

a reference to the sale of merchandise includes the entering into of any leasing

arrangement regarding the merchandise that is equivalent to the sale of the

merchandise.

(b) Subsidies Agreement country. For purposes of this title, the term "Subsidies

Agreement country" means—

(1) a WTO member country,

(2) a country which the President has determined has assumed obligations

with respect to the United States which are substantially equivalent to the

obligations under the Subsidies Agreement, or

(3) a country with respect to which the President determines that--

(A) there is an agreement in effect between the United States and that

country which--

(i) was in force on the date of the enactment of the Uruguay Round

Agreements Act, and
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(ii) requires unconditional most-favored-nation treatment with respect

to articles imported into the United States, and

(B) the agreement described in subparagraph (A) does not expressly

permit--

(i) actions required or permitted by the GATT 1947 or GATT 1994,

as defined in section 2(1) of the Uruguay Round Agreements Act, or

required by the Congress, or

(ii) nondiscriminatory prohibitions or restrictions on importation

which are designed to prevent deceptive or unfair practices.

(c) COUNTERVAILING DUTY INVESTIGATIONS INVOLVING IMPORTS NOT ENTITLED

TO A MATERIAL INJURY DETERMINATION. In the case of any article or merchandise

imported from a country which is not a Subsidies Agreement country—

(1) no determination by the Commission under section 703(a), 704, or

705(b) shall be required,

(2) an investigation may not be suspended under section 704(c) or 704(l),

(3) no determination as to the presence of critical circumstances shall be

made under section 703(e) or 705(a)(2),

(4) section 706(c) shall not apply,

(5) any reference to a determination described in paragraph (1) or (3), or to

the suspension of an investigation under section 704(c) or 704(l), shall be

disregarded, and

(6) section 751(c) shall not apply.

(d) TREATMENT OF INTERNATIONAL CONSORTIA. For purposes of this subtitle, if

the members (or other participating entities) of an international consortium that is

engaged in the production of subject merchandise receive countervailable subsidies

from their respective home countries to assist, permit, or otherwise enable their

participation in that consortium through production or manufacturing operations in

their respective home countries, then the administering authority shall cumulate all

such countervailable subsidies, as well as countervailable subsidies provided

directly to the international consortium, in determining any countervailing duty

upon such merchandise.

(e) UPSTREAM SUBSIDY. Whenever the administering authority has reasonable

grounds to believe or suspect that an upstream subsidy, as defined in section

771A(a)(1), is being paid or bestowed, the administering authority shall investigate

whether an upstream subsidy has in fact been paid or bestowed, and if so, shall

include the amount of the upstream subsidy as provided in section 771A(a)(3).

SEC. 702. PROCEDURES FOR INITIATING A COUNTERVAILING DUTY

INVESTIGATION. [19 U.S.C. 1671a]

(a) INITIATION BY ADMINISTERING AUTHORITY. A countervailing duty

investigation shall be initiated whenever the administering authority determines,

from information available to it, that a formal investigation is warranted into the
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question of whether the elements necessary for the imposition of a duty under

section 701(a) exist.

(b) INITIATION BY PETITION.

(1) PETITION REQUIREMENTS. A countervailing duty proceeding shall be

initiated whenever an interested party described in subparagraph (C), (D), (E),

(F), or (G) of section 771(9) files a petition with the administering authority, on

behalf of an industry, which alleges the elements necessary for the imposition

of the duty imposed by section 701(a), and which is accompanied by

information reasonably available to the petitioner supporting those allegations.

The petition may be amended at such time, and upon such conditions, as the

administering authority and the Commission may permit.

(2) SIMULTANEOUS FILING WITH COMMISSION. The petitioner shall file a

copy of the petition with the Commission on the same day as it is filed with the

administering authority.

(3) PETITION BASED UPON A DEROGATION OF AN INTERNATIONAL

UNDERTAKINGONOFFICIALEXPORTCREDITS. If the sole basis of a petition filed

under paragraph (1) is the derogation of an international undertaking on official

export credits, the Administering Authority shall immediately notify the

Secretary of the Treasury who shall, in consultation with the Administering

Authority, within 5 days after the date on which the administering authority

initiates an investigation under subsection (c), determine the existence and

estimated value of the derogation, if any, and shall publish such determination

in the Federal Register.

(4) ACTION WITH RESPECT TO PETITIONS.

(A) NOTIFICATION OF GOVERNMENTS. Upon receipt of a petition filed

under paragraph (1), the administering authority shall--

(i) notify the government of any exporting country named in the

petition by delivering a public version of the petition to an

appropriate representative of such country; and

(ii) provide the government of any exporting country named in the

petition that is a Subsidies Agreement country an opportunity for

consultations with respect to the petition.

(B) ACCEPTANCE OF COMMUNICATIONS. The administering authority

shall not accept any unsolicited oral or written communication from any

person other than an interested party described in section 771(9) (C), (D),

(E), (F), or (G) before the administering authority makes its decision

whether to initiate an investigation, except as provided in subparagraph

(A)(ii) and subsection (c)(4)(D), and except for inquiries regarding the

status of the administering authority's consideration of the petition.

(C) NONDISCLOSURE OF CERTAIN INFORMATION. The administering

authority and the Commission shall not disclose informationwith regard to

any draft petition submitted for review and comment before it is filed

under paragraph (1).
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(c) PETITION DETERMINATION.

(1) IN GENERAL.

(A) TIME FOR INITIAL DETERMINATION. Except as provided in

subparagraph (B), within 20 days after the date on which a petition is filed

under subsection (b), the administering authority shall—

(i) after examining, on the basis of sources readily available to the

administering authority, the accuracy and adequacy of the evidence

provided in the petition, determine whether the petition alleges the

elements necessary for the imposition of a duty under section 701(a)

and contains information reasonably available to the petitioner

supporting the allegations, and

(ii) determine if the petition has been filed by or on behalf of the

industry.

(B) EXTENSION OF TIME. In any case in which the administering

authority is required to poll or otherwise determine support for the petition

by the industry under paragraph (4)(D), the administering authority may,

in exceptional circumstances, apply subparagraph (A) by substituting “a

maximum of 40 days” for “20 days”.

(C) TIME LIMITS WHERE PETITION INVOLVES SAMEMERCHANDISE AS AN

ORDER THAT HAS BEEN REVOKED. If a petition is filed under this section

with respect to merchandise that was the subject merchandise of—

(i) a countervailing duty order that was revoked under section

751(d) in the 24 months preceding the date the petition is filed, or

(ii) a suspended investigation that was terminated under section

751(d) in the 24 months preceding the date the petition is filed,

the administering authority and the Commission shall, to the maximum

extent practicable, expedite any investigation initiated under this section

with respect to the petition.

(2) AFFIRMATIVE DETERMINATIONS. If the determinations under clauses (i)

and (ii) of paragraph (1)(A) are affirmative, the administering authority shall

initiate an investigation to determinewhether a countervailable subsidy is being

provided with respect to the subject merchandise.

(3) NEGATIVE DETERMINATIONS. If the determination under clause (i) or (ii)

of paragraph (1)(A) is negative, the administering authority shall dismiss the

petition, terminate the proceeding, and notify the petitioner in writing of the

reasons for the determination.

(4) DETERMINATION OF INDUSTRY SUPPORT.

(A) GENERAL RULE. For purposes of this subsection, the administering

authority shall determine that the petition has been filed by or on behalf of

the industry, if--

(i) the domestic producers or workers who support the petition

account for at least 25 percent of the total production of the domestic

like product, and
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(ii) the domestic producers or workers who support the petition

account for more than 50 percent of the production of the domestic

like product produced by that portion of the industry expressing

support for or opposition to the petition.

(B) CERTAIN POSITIONS DISREGARDED.

(i) PRODUCERS RELATED TO FOREIGN PRODUCERS. In determining

industry support under subparagraph (A), the administering authority

shall disregard the position of domestic producers who oppose the

petition, if such producers are related to foreign producers, as defined

in section 771(4)(B)(ii), unless such domestic producers demonstrate

that their interests as domestic producers would be adversely affected

by the imposition of a countervailing duty order.

(ii) PRODUCERSWHOARE IMPORTERS. The administering authority

may disregard the position of domestic producers of a domestic like

product who are importers of the subject merchandise.

(C) SPECIALRULE FORREGIONAL INDUSTRIES. If the petition alleges that

the industry is a regional industry, the administering authority shall

determine whether the petition has been filed by or on behalf of the

industry by applying subparagraph (A) on the basis of production in the

region.

(D) POLLINGTHE INDUSTRY. If the petition does not establish support of

domestic producers or workers accounting for more than 50 percent of the

total production of the domestic like product, the administering authority

shall—

(i) poll the industry or rely on other information in order to

determine if there is support for the petition as required by

subparagraph (A), or

(ii) if there is a large number of producers in the industry, the

administering authority may determine industry support for the

petition by using any statistically valid sampling method to poll the

industry.

(E) COMMENTS BY INTERESTED PARTIES. Before the administering

authoritymakes a determination with respect to initiating an investigation,

any person who would qualify as an interested party under section 771(9)

if an investigation were initiated, may submit comments or information on

the issue of industry support. After the administering authority makes a

determination with respect to initiating an investigation, the determination

regarding industry support shall not be reconsidered.

(5) DEFINITION OF DOMESTIC PRODUCERS ORWORKERS. For purposes of this

subsection, the term “domestic producers or workers” means those interested

parties who are eligible to file a petition under subsection (b)(1).

(d) NOTIFICATION TO COMMISSION OF DETERMINATION. The administering

authority shall—
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(1) notify the Commission immediately of any determination it makes under

subsection (a) or (c), and

(2) if the determination is affirmative, make available to the Commission

such information as it may have relating to the matter under investigation,

under such procedures as the administering authority and the Commissionmay

establish to prevent disclosure, other than with the consent of the party

providing it or under protective order, of any information to which confidential

treatment has been given by the administering authority.

(e) INFORMATION REGARDING CRITICALCIRCUMSTANCES. If, at any time after the

initiation of an investigation under this subtitle, the administering authority finds a

reasonable basis to suspect that the alleged countervailable subsidy is inconsistent

with the Subsidies Agreement, the administering authority may request the

Commissioner of Customs to compile information on an expedited basis regarding

entries of the subject merchandise. Upon receiving such request, the Commissioner

of Customs shall collect information regarding the volume and value of entries of

the subject merchandise and shall transmit such information to the administering

authority at such times as the administering authority shall direct (at least once

every 30 days), until a final determination is made under section 705(a), the

investigation is terminated, or the administering authority withdraws the request.

SEC. 703. PRELIMINARY DETERMINATIONS. [19 U.S.C. 1671b]

(a) DETERMINATION BYCOMMISSIONOFREASONABLE INDICATIONOF INJURY.—

(1) GENERAL RULE.—Except in the case of a petition dismissed by the

administering authority under section 702(c)(3), the Commission, within the

time specified in paragraph (2), shall determine, based on the information

available to it at the time of the determination, whether there is a reasonable

indication that—

(A) an industry in the United States—

(i) is materially injured, or

(ii) is threatened with material injury, or

(B) the establishment of an industry in the United States is materially

retarded, by reason of imports of the subject merchandise and that imports

of the subject merchandise are not negligible. If the Commission finds that

imports of the subject merchandise are negligible or otherwise makes a

negative determination under this paragraph, the investigation shall be

terminated.

(2) TIME FOR COMMISSION DETERMINATION.—The Commission shall make

the determination described in paragraph (1)—

(A) in the case of a petition filed under section 702(b)—

(i) within 45 days after the date on which the petition is filed, or

(ii) if the time has been extended pursuant to section 702(c)(1)(B),

within 25 days after the date on which the Commission receives

notice from the administering authority of initiation of the

investigation, and
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(B) in the case of an investigation initiated under section 702(a), within

45 days after the date on which the Commission receives notice from the

administering authority that an investigation has been initiated under such

section.

(b) PRELIMINARY DETERMINATION BY ADMINISTERING AUTHORITY; EXPEDITED

DETERMINATIONS; WAIVER OF VERIFICATION. —

(1) Within 65 days after the date on which the administering authority

initiates an investigation under section 702(c), or an investigation is initiated

under section 702(a), but not before an affirmative determination by the

Commission under subsection (a) of this section, the administering authority shall

make a determination, based upon the information available to it at the time of the

determination, of whether there is a reasonable basis to believe or suspect that a

countervailable subsidy is being provided with respect to the subject

merchandise.

(2) Notwithstanding paragraph (1), when the petition is one subject to section

702(b)(3), the administering authority shall, taking into account the nature of

the countervailable subsidy concerned, make the determination required by

paragraph (1) on an expedited basis and within 65 days after the date on which

the administering authority initiates an investigation under section 702(c)

unless the provisions of subsection (c) of this section apply.

(3) Within 55 days after the initiation of an investigation the administering

authority shall cause an official designated for such purpose to review the

information concerning the case received during the first 50 days of the

investigation, and, if there appears to be sufficient information available upon

which the determination can reasonably be based, to disclose to the petitioner

and any interested party, then a party to the proceedings that requests such

disclosure, all available nonconfidential information and all other information

which is disclosed pursuant to section 777. Within 3 days (not counting

Saturdays, Sundays, or legal public holidays) after such disclosure, the

petitioner and each party which is an interested party described in subparagraph

(C), (D), (E), (F), or (G) of section 771(9) to whom such disclosure was made

may furnish to the administering authority an irrevocable written waiver of

verification of the information received by the authority, and an agreement that

it is willing to have a determination made on the basis of the record then

available to the authority. If a timelywaiver and agreement have been received

from the petitioner and each party which is an interested party described in

subparagraph (C), (D), (E), (F), or (G) of section 771(9) to whom the

disclosure was made, and the authority finds that sufficient information is then

available upon which the preliminary determination can reasonably be based, a

preliminary determination shall be made on an expedited basis on the basis of

the record established during the first 50 days after the investigation was

initiated.

(4) DE MINIMIS COUNTERVAILABLE SUBSIDY.—
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(A) GENERAL RULE. In making a determination under this subsection,

the administering authority shall disregard any deminimis countervailable

subsidy. For purposes of the preceding sentence, a countervailable subsidy

is de minimis if the administering authority determines that the aggregate

of the net countervailable subsidies is less than 1 percent ad valoremor the

equivalent specific rate for the subject merchandise.

(B) EXCEPTION FOR DEVELOPING COUNTRIES.—In the case of subject

merchandise imported from a Subsidies Agreement country (other than a

country to which subparagraph (C) applies) designated by the Trade

Representative as a developing country in accordance with section

771(36), a countervailable subsidy is de minimis if the administering

authority determines that the aggregate of the net countervailable subsidies

does not exceed 2 percent ad valorem or the equivalent specific rate for

the subject merchandise.

(C) CERTAIN OTHER DEVELOPING COUNTRIES.— In the case of subject

merchandise imported from a Subsidies Agreement country that is—

(i) a least developed country, as determined by the Trade

Representative in accordance with section 771(36), or

(ii) a developing country with respect to which the Trade

Representative has notified the administering authority that the

country has eliminated its export subsidies on an expedited basis

within the meaning of Article 27.11 of the Subsidies Agreement,

subparagraph (B) shall be applied by substituting “3 percent” for “2

percent”.

(D) LIMITATIONS ON APPLICATION OF SUBPARAGRAPH (C).—

(i) IN GENERAL.—In the case of a country described in

subparagraph (C)(i), the provisions of subparagraph (C) shall not

apply after the date that is 8 years after the date theWTOAgreement

enters into force.

(ii) SPECIAL RULE FOR SUBPARAGRAPH (C)(ii) COUNTRIES.—In the

case of a country described in subparagraph (C)(ii), the provisions of

subparagraph (C) shall not apply after the earlier of—

(I) the date that is 8 years after the date the WTO Agreement

enters into force, or

(II) the date on which the Trade Representative notifies the

administering authority that such country is providing an export

subsidy.
(5) NOTIFICATION OF ARTICLE 8 VIOLATION.—If the only subsidy under

investigation is a subsidy with respect to which the administering authority
received notice from the Trade Representative of a violation of Article 8 of the
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Subsidies Agreement, paragraph (1) shall be applied by substituting “60 days”
for “65 days”.3

(c) EXTENSION OF PERIOD IN EXTRAORDINARILY COMPLICATED CASES.—

3 Article 8 of the Uruguay Round Subsidies Agreement lapsed January 1, 2000.

(1) IN GENERAL.—If—
(A) the petitioner makes a timely request for an extension of the period

within which the determination must be made under subsection (b), or
(B) the administering authority concludes that the parties concerned are

cooperating and determines that—
(i) the case is extraordinarily complicated by reason of—

(I) the number and complexity of the alleged countervailable
subsidy practices;
(II) the novelty of the issues presented;
(III) the need to determine the extent to which particular

countervailable subsidies are used by individual manufacturers,
producers, and exporters; or
(IV) the number of firms whose activitiesmust be investigated;

and
(ii) additional time is necessary to make the preliminary

determination, then the administering authoritymaypostponemaking
the preliminary determination under subsection (b) until not later than
the 130th day after the date on which the administering authority
initiates an investigation under section 702(c), or an investigation is
initiated under section 702(a).

(2) NOTICEOF POSTPONEMENT.—The administering authority shall notify the
parties to the investigation, not later than 20 days before the date on which the
preliminary determination would otherwise be required under subsection (b), if
it intends to postpone making the preliminary determination under paragraph
(1). The notification shall include an explanation of the reasons for the
postponement. Notice of the postponement shall be published in the Federal
Register.

(d) EFFECT OF DETERMINATION BY THE ADMINISTERING AUTHORITY.—If the
preliminary determination of the administering authority under subsection (b) is
affirmative, the administering authority—

(1)(A) shall—
(i) determine an estimated individual countervailable subsidy rate

for each exporter and producer individually investigated, and, in
accordance with section 705(c)(5), an estimated all-others rate for all
exporters and producers not individually investigated and for new
exporters and producers within the meaning of section 751(a)(2)(B),
or
(ii) if section 777A(e)(2)(B) applies, determine a single estimated
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country-wide subsidy rate, applicable to all exporters and producers,
and

(B) shall order the posting of a cash deposit, bond, or other security, as

the administering authority deems appropriate, for each entry of the

subject merchandise in an amount based on the estimated individual

countervailable subsidy rate, the estimated all-others rate, or the estimated

country-wide subsidy rate, whichever is applicable,

(2) shall order the suspension of liquidation of all entries of merchandise

subject to the determination which are entered, or withdrawn fromwarehouse,

for consumption on or after the later of—

(A) the date on which notice of the determination is published in the

Federal Register, or

(B) the date that is 60 days after the date on which notice of the

determination to initiate the investigation is published in the Federal

Register, and

(3) shall make available to the Commission all information upon which its

determination was based and which the Commission considers relevant to its

injury determination, under such procedures as the administering authority and

the Commission may establish to prevent disclosure, other than with the

consent of the party providing it or under protective order, of any information

to which confidential treatment has been given by the administering authority.

The instructions of the administering authority under paragraphs (1) and (2) may

not remain in effect for more than 4 months.

(e) CRITICAL CIRCUMSTANCES DETERMINATIONS.—

(1) IN GENERAL.—If a petitioner alleges critical circumstances in its original

petition, or by amendment at any time more than 20 days before the date of a

final determination by the administering authority, then the administering

authority shall promptly (at any time after the initiation of the investigation

under this subtitle) determine, on the basis of the information available to it at

that time, whether there is a reasonable basis to believe or suspect that—

(A) the alleged countervailable subsidy is inconsistent with the

Subsidies Agreement, and

(B) there have been massive imports of the subject merchandise over a

relatively short period.

(2) SUSPENSIONOF LIQUIDATION.—If the determination of the administering

authority under paragraph (1) is affirmative, then any suspension of liquidation

ordered under subsection (d)(2) shall apply, or, if notice of such suspension of

liquidation is already published, be amended to apply, to unliquidated entries

of merchandise entered, or withdrawn fromwarehouse, for consumption on or

after the later of—

(A) the date which is 90 days before the date on which the suspension of

liquidation was first ordered, or

(B) the date on which notice of the determination to initiate the
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investigation is published in the Federal Register.

(f) NOTICEOFDETERMINATION.—Whenever the Commission or the administering

authority makes a determination under this section, the Commission or the

administering authority, as the case may be, shall notify the petitioner, and other

parties to the investigation, and the Commission or the administering authority

(whichever is appropriate) of its determination. The administering authority shall

include with such notification the facts and conclusions on which its determination

is based. Not later than 5 days after the date on which the determination is required

to be made under subsection (a)(2), the Commission shall transmit to the

administering authority the facts and conclusions on which its determination is

based.

(g) TIME PERIODWHERE UPSTREAM SUBSIDIZATION INVOLVED.—

(1) IN GENERAL.—Whenever the administering authority concludes prior to a

preliminary determination under section 703(b), that there is a reasonable basis

to believe or suspect that an upstream subsidy is being bestowed, the time

period within which a preliminary determination must be made shall be

extended to 250 days after the filing of a petition under section 702(b) or

initiation of an investigation under section 702(a) (310 days in cases declared

extraordinarily complicated under section 703(c)), if the administering

authority concludes that such additional time is necessary to make the required

determination concerning upstream subsidization.

(2) EXCEPTIONS.—Whenever the administering authority concludes, after a

preliminary determination under section 703(b), that there is a reasonable basis

to believe or suspect that an upstream subsidy is being bestowed—

(A) in cases in which the preliminary determination was negative, the

time period within which a final determination must be made shall be

extended to 165 or 225 days, as appropriate, under section 705(a)(1); or

(B) in cases in which the preliminary determination is affirmative, the

determination concerning upstream subsidization—

(i) need not be made until the conclusion of the first annual review

under section 751 of any eventual countervailing duty order, or, at the

option of the petitioner, or

(ii) will be made in the investigation and the time period within

which a final determination must be made shall be extended to 165 or

225 days, as appropriate, under section 705(a)(1), as appropriate,

except that the suspension of liquidation ordered in the preliminary

determination shall terminate at the end of 120 days from the date of

publication of that determination and not be resumed unless and until

the publication of a Countervailing Duty Order under section 706(a).

There may be an extension of time for the making of a final determination

under this subsection only if the administering authority determines that such

additional time is necessary to make the required determination concerning

upstream subsidization.
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SEC. 704. TERMINATION OR SUSPENSION OF INVESTIGATION. [19 U.S.C. 1671c]

(a) TERMINATION OF INVESTIGATION UPONWITHDRAWAL OF PETITION.—

(1) IN GENERAL.—

(A) WITHDRAWALOF PETITION.—Except as provided in paragraphs (2)

and (3), an investigation under this subtitlemaybe terminated by either the

administering authority or the Commission, after notice to all parties to the

investigation, upon withdrawal of the petition by the petitioner or by the

administering authority if the investigation was initiated under section

702(a).

(B) REFILINGOF PETITION.—If, within 3months after thewithdrawal of a

petition under subparagraph (A), a new petition is filed seeking the

imposition of duties on both the subject merchandise of the withdrawn

petition and the subject merchandise from another country, the

administering authority and the Commission may use in the investigation

initiated pursuant to the new petition any records compiled in an

investigation conducted pursuant to the withdrawn petition. This

subparagraph applies only with respect to the first withdrawal of a petition.

(2) SPECIAL RULES FOR QUANTITATIVE RESTRICTION AGREEMENTS.—

(A) IN GENERAL.—Subject to subparagraphs (B) and (C), the

administering authority may not terminate an investigation under

paragraph (1) by accepting, with the government of the country in which

the countervailable subsidy practice is alleged to occur, an understanding

or other kind of agreement to limit the volume of imports into the United

States of the subject merchandise unless the administering authority is

satisfied that termination on the basis of that agreement is in the public

interest.

(B) PUBLIC INTEREST FACTORS.—In making a decision under

subparagraph (A) regarding the public interest, the administering authority

shall take into account—

(i) whether, based upon the relative impact on consumer prices and

the availability of supplies of the merchandise, the agreement would

have a greater adverse impact on United States consumers than the

imposition of countervailing duties;

(ii) the relative impact on the international economic interests of the

United States; and

(iii) the relative impact on the competitiveness of the domestic

industry producing the like merchandise, including any such impact

on employment and investment in that industry.

(C) PRIOR CONSULTATIONS.—Before making a decision under

subparagraph (A) regarding the public interest, the administering authority

shall, to the extent practicable, consult with—

(i) potentially affected consuming industries; and

(ii) potentially affected producers and workers in the domestic
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industry producing the like merchandise, including producers and

workers not party to the investigation.

(3) LIMITATION ON TERMINATION BY COMMISSION.—The Commission may

not terminate an investigation under paragraph (1) before a preliminary

determination is made by the administering authority under section 703(b).

(b) AGREEMENTS TO ELIMINATE OR OFFSET COMPLETELY A COUNTERVAILABLE

SUBSIDY OR TO CEASE EXPORTS OF SUBJECTMERCHANDISE.—The administering

authority may suspend an investigation if the government of the country in which

the countervailable subsidy practice is alleged to occur agrees, or exporters who

account for substantially all of the imports of the subject merchandise agree—

(1) to eliminate the countervailable subsidy completely or to offset

completely the amount of the net countervailable subsidy, with respect to that

merchandise exported directly or indirectly to the United States, within 6

months after the date on which the investigation is suspended, or

(2) to cease exports of that merchandise to the United States within 6months

after the date on which the investigation is suspended.

(c) AGREEMENTS ELIMINATING INJURIOUS EFFECT.—

(1) GENERAL RULE.—If the administering authority determines that

extraordinary circumstances are present in a case, it may suspend an

investigation upon the acceptance of an agreement from a government

described in subsection (b), or from exporters described in subsection (b), if the

agreement will eliminate completely the injurious effect of exports to the

United States of the subject merchandise.

(2) CERTAIN ADDITIONAL REQUIREMENTS.—Except in the case of an

agreement by a foreign government to restrict the volume of imports of the

subject merchandise into the United States, the administering authoritymaynot

accept an agreement under this subsection unless—

(A) the suppression or undercutting of price levels of domestic products

by imports of that merchandise will be prevented, and

(B) at least 85 percent of the net countervailable subsidy will be offset.

(3) QUANTITATIVE RESTRICTIONS AGREEMENTS.—The administering

authority may accept an agreement with a foreign government under this

subsection to restrict the volume of imports of subject merchandise into the

United States, but it may not accept such an agreement with exporters.

(4) DEFINITION OF EXTRAORDINARY CIRCUMSTANCES.—

(A) EXTRAORDINARY CIRCUMSTANCES.—For purposes of this

subsection, the term “extraordinary circumstances” means circumstances

in which—

(i) suspension of an investigation will be more beneficial to the

domestic industry than continuation of the investigation, and

(ii) the investigation is complex.

(B) COMPLEX.—For purposes of this paragraph, the term “complex”

means—
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(i) there are a large number of alleged countervailable subsidy

practices and the practices are complicated,

(ii) the issues raised are novel, or

(iii) the number of exporters involved is large.

(d) ADDITIONAL RULES AND CONDITIONS.—

(1) PUBLIC INTEREST; MONITORING.—The administering authority shall not

accept an agreement under subsection (b) or (c) unless—

(A) it is satisfied that suspension of the investigation is in the public

interest, and

(B) effective monitoring of the agreement by the United States is

practicable.

Where practicable, the administering authority shall provide to the exporters

who would have been subject to the agreement the reasons for not accepting

the agreement and, to the extent possible, an opportunity to submit comments

thereon. In applying subparagraph (A) with respect to any quantitative

restriction agreement under subsection (c), the administering authority shall

take into account, in addition to such other factors as are considered necessary

or appropriate, the factors set forth in subsection (a)(2)(B) (i), (ii), and (iii) as

they apply to the proposed suspension and agreement, after consultingwith the

appropriate consuming industries, producers, and workers referred to in

subsection (a)(2)(C) (i) and (ii).

(2) EXPORTS OFMERCHANDISE TO UNITED STATES NOT TO INCREASEDURING

INTERIM PERIOD.—The administering authority may not accept any agreement

under subsection (b) unless that agreement provides a means of ensuring that

the quantity of the merchandise covered by that agreement exported to the

United States during the period provided for elimination or offset of the

countervailable subsidy or cessation of exports does not exceed the quantity of

such merchandise exported to the United States during the most recent

representative period determined by the administering authority.

(3) REGULATIONS GOVERNING ENTRY ORWITHDRAWALS.—In order to carry

out an agreement concluded under subsection (b) or (c), the administering

authority is authorized to prescribe regulations governing the entry, or

withdrawal from warehouse, for consumption of subject merchandise.

(e) SUSPENSIONOF INVESTIGATIONPROCEDURE.—Before an investigationmaybe

suspended under subsection (b) or (c) the administering authority shall—

(1) notify the petitioner of, and consult with the petitioner concerning, its

intention to suspend the investigation, and notify other parties to the

investigation and the Commission not less than 30 days before the date on

which it suspends the investigation,

(2) provide a copy of the proposed agreement to the petitioner at the time of

the notification, together with an explanation of how the agreement will be

carried out and enforced (including any action required of foreign

governments), and of how the agreement will meet the requirements of
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subsections (b) and (d), or (c) and (d), and

(3) permit all interested parties described in section 771(9) to submit

comments and information for the record before the date on which notice of

suspension of the investigation is published under subsection (f)(1)(A).

(f) EFFECTS OF SUSPENSION OF INVESTIGATION.—

(1) IN GENERAL.—If the administering authority determines to suspend an

investigation upon acceptance of an agreement described in subsection (b) or

(c), then—

(A) it shall suspend the investigation, publish notice of suspension of the

investigation, and issue an affirmative preliminary determination under

section 703(b) with respect to the subject merchandise, unless it has

previously issued such a determination in the same investigation,

(B) the Commission shall suspend any investigation it is conducting

with respect to that merchandise, and

(C) the suspension of investigation shall take effect on the day onwhich

such notice is published.

(2) LIQUIDATION OF ENTRIES.—

(A) CESSATION OF EXPORTS; COMPLETE ELIMINATION OF NET

COUNTERVAILABLE SUBSIDY.—If the agreement accepted by the

administering authority is an agreement described in subsection (b),

then—

(i) notwithstanding the affirmative preliminary determination

required under paragraph (1)(A), the liquidation of entries of subject

merchandise shall not be suspended under section 703(d)(2),

(ii) if the liquidation of entries of suchmerchandise was suspended

pursuant to a previous affirmative preliminary determination in the

same case with respect to such merchandise, that suspension of

liquidation shall terminate, and

(iii) the administering authority shall refund any cash deposit and

release any bond or other security deposited under section

703(d)(1)(B).

(B) OTHER AGREEMENTS.—If the agreement accepted by the

administering authority is an agreement described in subsection (c), then

the liquidation of entries of the subject merchandise shall be suspended

under section 703(d)(2), or, if the liquidation of entries of such

merchandise was suspended pursuant to a previous affirmative preliminary

determination in the same case, that suspension of liquidation shall

continue in effect, subject to subsection (h)(3), but the security required

under section 703(d)(1)(B) may be adjusted to reflect the effect of the

agreement.

(3)WHERE INVESTIGATION ISCONTINUED.—If, pursuant to subsection (g), the

administering authority and the Commission continue an investigation inwhich

an agreement has been accepted under subsection (b) or (c), then—
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(A) if the final determination by the administering authority or the

Commission under section 705 is negative, the agreement shall have no

force or effect and the investigation shall be terminated, or

(B) if the final determinations by the administering authority and the

Commission under such section are affirmative, the agreement shall

remain in force, but the administering authority shall not issue a

countervailing duty order in the case so long as—

(i) the agreement remains in force,

(ii) the agreement continues tomeet the requirements of subsections

(b) and (d) or (c) and (d), and

(iii) the parties to the agreement carry out their obligations under

the agreement in accordance with its terms.

(g) INVESTIGATION TO BE CONTINUED UPON REQUEST.—If the administering

authority, within 20 days after the date of publication of the notice of suspension of

an investigation, receives a request for the continuation of the investigation from—

(1) the government of the country in which the countervailable subsidy

practice is alleged to occur, or

(2) an interested party described in subparagraph (C), (D), (E), (F), or (G) of

section 771(9) which is a party to the investigation,

then the administering authority and the Commission shall continue the

investigation.

(h) REVIEW OF SUSPENSION.—

(1) IN GENERAL.—Within 20 days after the suspension of an investigation

under subsection (c), an interested party which is a party to the investigation

and which is described in subparagraph (C), (D), (E), (F), or (G) of section

771(9) may, by petition filed with the Commission and with notice to the

administering authority, ask for a review of the suspension.

(2) COMMISSION INVESTIGATION.—Upon receipt of a review petition under

paragraph (1), the Commission shall, within 75 days after the date onwhich the

petition is filed with it, determine whether the injurious effect of imports of the

subject merchandise is eliminated completely by the agreement. If the

Commission's determination under this subsection is negative, the investigation

shall be resumed on the date of publication of notice of such determination as if

the affirmative preliminary determination under section 703(b) had beenmade

on that date.

(3) SUSPENSIONOFLIQUIDATIONTOCONTINUEDURINGREVIEWPERIOD.—The

suspension of liquidation of entries of the subject merchandise shall terminate

at the close of the 20-day period beginning on the day after the date on which

notice of suspension of the investigation is published in the Federal Register,

or, if a review petition is filed under paragraph (1) with respect to the

suspension of the investigation, in the case of an affirmative determination by

the Commission under paragraph (2), the date on which notice of the

affirmative determination by the Commission is published. If the determination
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of the Commission under paragraph (2) is affirmative, then the administering

authority shall—

(A) terminate the suspension of liquidation under section 703(d)(2), and

(B) release any bond or other security, and refund any cash deposit,

required under section 703(d)(1)(B).

(i) VIOLATION OF AGREEMENT.—

(1) IN GENERAL.—If the administering authority determines that an

agreement accepted under subsection (b) or (c) is being, or has been, violated,

or no longer meets the requirements of such subsection (other than the

requirement, under subsection (c)(1), of elimination of injury) and subsection

(d), then, on the date of publication of its determination, it shall—

(A) suspend liquidation under section 703(d)(2) of unliquidated entries

of the merchandise made on or after the later of—

(i) the date which is 90 days before the date of publication of the

notice of suspension of liquidation, or

(ii) the date on which the merchandise, the sale or export to the

United States of which was in violation of the agreement, or under an

agreement which no longer meets the requirements of subsections (b)

and (d) or (c) and (d), was first entered, or withdrawn from

warehouse, for consumption.

(B) if the investigation was not completed, resume the investigation as if

its affirmative preliminary determination under section 703(b) were made

on the date of its determination under this paragraph,

(C) if the investigation was completed under subsection (g), issue a

countervailing duty order under section 706(a) effective with respect to

entries of merchandise the liquidation of which was suspended,

(D) if it considers the violation to be intentional, notify the

Commissioner of Customs who shall take appropriate action under

paragraph (2), and

(E) notify the petitioner, interested parties who are or were parties to the

investigation, and the Commission of its action under this paragraph.

(2) INTENTIONAL VIOLATION TO BE PUNISHED BY CIVIL PENALTY.—Any

person who intentionally violates an agreement accepted by the administering

authority under subsection (b) or (c) shall be subject to a civil penalty assessed

in the same amount, in the same manner, and under the same procedure, as the

penalty imposed for a fraudulent violation of section 592(a) of this Act.

(j) DETERMINATION NOT TO TAKE AGREEMENT INTO ACCOUNT.—In making a

final determination under section 705, or in conducting a review under section 751,

in a case in which the administering authority has terminated a suspension of

investigation under subsection (i)(1), or continued an investigation under subsection

(g), the Commission and the administering authority shall consider all of the subject

merchandise, without regard to the effect of any agreement under subsection (b) or

(c).
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(k) TERMINATION OF INVESTIGATIONS INITIATED BY ADMINISTERING

AUTHORITY.—The administering authoritymay terminate any investigation initiated

by the administering authority under section 702(a) after providing notice of such

termination to all parties to the investigation.

(l) SPECIAL RULE FOR REGIONAL INDUSTRY INVESTIGATIONS.—

(1) SUSPENSION AGREEMENTS.—If the Commission makes a regional

industry determination under section 771(4)(C), the administering authority

shall offer exporters of the subject merchandise who account for substantially

all exports of that merchandise for sale in the region concerned the opportunity

to enter into an agreement described in subsection (b) or (c).

(2) REQUIREMENTS FOR SUSPENSION AGREEMENTS.—Any agreement

described in paragraph (1) shall be subject to all the requirements imposed

under this section for other agreements under subsection (b) or (c), except that

if the Commission makes a regional industry determination described in

paragraph (1) in the final affirmative determination under section 705(b) but

not in the preliminary affirmative determination under section 703(a), any

agreement described in paragraph (1) may be accepted within 60 days after the

countervailing duty order is published under section 706.

(3) EFFECTOFSUSPENSIONAGREEMENTONCOUNTERVAILINGDUTYORDER.—

If an agreement described in paragraph (1) is accepted after the countervailing

duty order is published, the administering authority shall rescind the order,

refund any cash deposit and release any bond or other security deposited under

section 703(d)(1)(B), and instruct the Customs Service that entries of the

subject merchandise that were made during the period that the order was in

effect shall be liquidated without regard to countervailing duties.

SEC. 705. FINAL DETERMINATIONS. [19 U.S.C. 1671d]

(a) FINALDETERMINATIONS BY ADMINISTERING AUTHORITY.—

(1) IN GENERAL.—Within 75 days after the date of the preliminary

determination under section 703(b), the administering authority shall make a

final determination of whether or not a countervailable subsidy is being

provided with respect to the subject merchandise; except that when an

investigation under this subtitle is initiated simultaneouslywith an investigation

under subtitle B, which involves imports of the same class or kind of

merchandise from the same or other countries, the administering authority, if

requested by the petitioner, shall extend the date of the final determination

under this paragraph to the date of the final determination of the administering

authority in such investigation initiated under subtitle B.

(2) CRITICALCIRCUMSTANCES DETERMINATIONS.—If the final determination

of the administering authority is affirmative, then that determination, in any

investigation in which the presence of critical circumstances has been alleged

under section 703(e), shall also contain a finding as to whether—

(A) the countervailable subsidy is inconsistent with the Subsidies

Agreement, and
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(B) there have been massive imports of the subject merchandise over a

relatively short period.

Such findings may be affirmative even though the preliminary determination

under section 703(e)(1) was negative.

(3) DE MINIMIS COUNTERVAILABLE SUBSIDY.—In making a determination

under this subsection, the administering authority shall disregard any

countervailable subsidy that is de minimis as defined in section 703(b)(4).

(b) FINALDETERMINATION BY COMMISSION.—

(1) IN GENERAL.—The Commission shall make a final determination of

whether—

(A) an industry in the United States—

(i) is materially injured, or

(ii) is threatened with material injury, or

(B) the establishment of an industry in the United States is materially

retarded,

by reason of imports, or sales (or the likelihood of sales) for importation, of the

merchandise with respect to which the administering authority has made an

affirmative determination under subsection (a). If the Commission determines

that imports of the subject merchandise are negligible, the investigation shall be

terminated.

(2) PERIOD FOR INJURY DETERMINATION FOLLOWING AFFIRMATIVE

PRELIMINARY DETERMINATION BY ADMINISTERING AUTHORITY.—If the

preliminary determination by the administering authority under section 703(b)

is affirmative, then the Commission shall make the determination required by

paragraph (1) before the later of—

(A) the 120th day after the day on which the administering authority

makes its affirmative preliminary determination under section 703(b), or

(B) the 45th day after the day on which the administering authority

makes its affirmative final determination under subsection (a).

(3) PERIOD FOR INJURYDETERMINATION FOLLOWINGNEGATIVEPRELIMINARY

DETERMINATION BY ADMINISTERING AUTHORITY.—If the preliminary

determination by the administering authority under section 703(b) is negative,

and its final determination under subsection (a) is affirmative, then the final

determination by the Commission under this subsection shall be made within

75 days after the date of that affirmative final determination.

(4) CERTAIN ADDITIONAL FINDINGS.—

(A) COMMISSION STANDARD FOR RETROACTIVE APPLICATION.—

(i) IN GENERAL.—If the finding of the administering authority under

subsection (a)(2) is affirmative, then the final determination of the

Commission shall include a finding as to whether the imports subject

to the affirmative determination under subsection (a)(2) are likely to

undermine seriously the remedial effect of the countervailing duty

order to be issued under section 706.
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(ii) FACTORS TO CONSIDER.—Inmaking the evaluation under clause

(i), the Commission shall consider, among other factors it considers

relevant—

(I) the timing and the volume of the imports,

(II) any rapid increase in inventories of the imports, and

(III) any other circumstances indicating that the remedial effect

of the countervailing duty order will be seriously undermined.

(B) If the final determination of the Commission is that there is no

material injury but that there is threat of material injury, then its

determination shall also include a finding as to whether material injury by

reason of imports of the merchandise with respect to which the

administering authority has made an affirmative determination under

subsection (a) would have been found but for any suspension of

liquidation of entries of that merchandise.

(c) EFFECT OF FINALDETERMINATIONS.—

(1) EFFECT OF AFFIRMATIVE DETERMINATION BY THE ADMINISTERING

AUTHORITY.—If the determination of the administering authority under

subsection (a) is affirmative, then—

(A) the administering authority shall make available to the Commission

all information upon which such determination was based and which the

Commission considers relevant to its determination, under such

procedures as the administering authority and the Commission may

establish to prevent disclosure, other than with the consent of the party

providing it or under protective order, of any information to which

confidential treatment has been given by the administering authority,

(B)(i) the administering authority shall—

(I) determine an estimated individual countervailable subsidy

rate for each exporter and producer individually investigated,

and, in accordance with paragraph (5), an estimated all-others

rate for all exporters and producers not individually investigated

and for new exporters and producers within the meaning of

section 751(a)(2)(B), or

(II) if section 777A(e)(2)(B) applies, determine a single

estimated country-wide subsidy rate, applicable to all exporters

and producers,

(ii) shall order the posting of a cash deposit, bond, or other security,

as the administering authority deems appropriate, for each entry of the

subject merchandise in an amount based on the estimated individual

countervailable subsidy rate, the estimated all-others rate, or the

estimated country-wide subsidy rate, whichever is applicable, and

(C) in cases where the preliminary determination by the administering

authority under section 703(b) was negative, the administering authority

shall order the suspension of liquidation under paragraph (2) of section
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703(d).

(2) ISSUANCE OF ORDER; EFFECT OF NEGATIVE DETERMINATION.—If the

determinations of the administering authority and the Commission under

subsections (a)(1) and (b)(1) are affirmative, then the administering authority

shall issue a countervailing duty order under section 706(a). If either of such

determinations is negative, the investigation shall be terminated upon the

publication of notice of that negative determination and the administering

authority shall—

(A) terminate the suspension of liquidation under section 703(d)(2), and

(B) release any bond or other security and refund any cash deposit

required under section 703(d)(1)(B).

(3) EFFECT OF NEGATIVE DETERMINATIONS UNDER SUBSECTIONS (a)(2) AND

(b)(4)(a).—If the determination of the administering authority or the

Commission under subsection (a)(2) and (b)(4)(A), respectively, is negative,

then the administering authority shall—

(A) terminate any retroactive suspension of liquidation required under

paragraph (4) or section 703(e)(2), and

(B) release any bond or other security, and refund any cash deposit

required, under section 703(b)(1)(B) with respect to entries of the

merchandise the liquidation of which was suspended retroactively under

section 703(e)(2).

(4) EFFECTOFAFFIRMATIVEDETERMINATIONUNDER SUBSECTION (a)(2).—If

the determination of the administering authority under subsection (a)(2) is

affirmative, then the administering authority shall—

(A) in cases where the preliminary determinations by the administering

authority under sections 703(b) and 703(e)(1) were both affirmative,

continue the retroactive suspension of liquidation and the posting of a cash

deposit, bond, or other security previously ordered under section

703(e)(2);

(B) in cases where the preliminary determination by the administering

authority under section 703(b) was affirmative, but the preliminary

determination under section 703(e)(1) was negative, shall modify any

suspension of liquidation and security requirement previously ordered

under section 703(d) to apply to unliquidated entries of merchandise

entered, or withdrawn from warehouse, for consumption on or after the

date which is 90 days before the date on which suspension of liquidation

was first ordered; or

(C) in cases where the preliminary determination by the administering

authority under section 703(b) and was negative, shall apply any

suspension of liquidation and security requirement ordered under

subsection 705(c)(1)(B) to unliquidated entries ofmerchandise entered, or

withdrawn fromwarehouse, for consumption on or after the date which is

90 days before the date on which suspension of liquidation is first ordered.
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(5) METHOD FOR DETERMINING THE ALL-OTHERS RATE AND THE COUNTRY-

WIDE SUBSIDY RATE.—

(A) ALL-OTHERS RATE.—

(i) GENERAL RULE.—For purposes of this subsection and section

703(d), the all-others rate shall be an amount equal to the weighted

average countervailable subsidy rates established for exporters and

producers individually investigated, excluding any zero and de

minimis countervailable subsidy rates, and any rates determined

entirely under section 776.

(ii) EXCEPTION.—If the countervailable subsidy rates established

for all exporters and producers individually investigated are zero or

de minimis rates, or are determined entirely under section 776, the

administering authority may use any reasonable method to establish

an all-others rate for exporters and producers not individually

investigated, including averaging the weighted average

countervailable subsidy rates determined for the exporters and

producers individually investigated.

(B) COUNTRY-WIDE SUBSIDY RATE.—The administering authority may

calculate a single country-wide subsidy rate, applicable to all exporters

and producers, if the administering authority limits its examination

pursuant to section 777A(e)(2)(B). The estimated country-wide rate

determined under section 703(d)(1)(A)(ii) or paragraph (1)(B)(i)(II) of

this subsection shall be based on industry-wide data regarding the use of

subsidies determined to be countervailable.

(d) PUBLICATIONOFNOTICEOFDETERMINATIONS.—Whenever the administering

authority or the Commission makes a determination under this section, it shall

notify the petitioner, other parties to the investigation, and the other agency of its

determination and of the facts and conclusions of law upon which the determination

is based, and it shall publish notice of its determination in the Federal Register.

(e) CORRECTION OF MINISTERIAL ERRORS.—The administering authority shall

establish procedures for the correction of ministerial errors in final determinations

within a reasonable time after the determinations are issued under this section. Such

procedures shall ensure opportunity for interested parties to present their views

regarding any such errors. As used in this subsection, the term “ministerial error”

includes errors in addition, subtraction or other arithmetic function, clerical errors

resulting from inaccurate copying, duplication, or the like, and any other type of

unintentional error which the administering authority considers ministerial.

SEC. 706. ASSESSMENT OF DUTY. [19 U.S.C. 1671e]

(a) PUBLICATIONOFCOUNTERVAILINGDUTYORDER.—Within 7 days after being

notified by the Commission of an affirmative determination under section 705(b),

the administering authority shall publish a countervailing duty order which—

(1) directs customs officers to assess a countervailing duty equal to the

amount of the net countervailable subsidy determined or estimated to exist,
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within 6 months after the date on which the administering authority receives

satisfactory information upon which the assessment may be based, but in no

event later than 12 months after the end of the annual accounting period of the

manufacturer or exporter within which the merchandise is entered, or

withdrawn from warehouse, for consumption,

(2) includes a description of the subject merchandise, in such detail as the

administering authority deems necessary, and

(3) requires the deposit of estimated countervailing duties pending

liquidation of entries of merchandise at the same time as estimated normal

customs duties on that merchandise are deposited.

(b) IMPOSITION OF DUTIES.—

(1) GENERAL RULE.—If the Commission, in its final determination under

section 705(b), finds material injury or threat of material injury which, but for

the suspension of liquidation under section 703(d)(2), would have led to a

finding of material injury, then entries of the merchandise subject to the

countervailing duty order, the liquidation of which has been suspended under

section 703(d)(2), shall be subject to the imposition of countervailing duties

under section 701(a).

(2) SPECIAL RULE.—If the Commission, in its final determination under

section 705(b), finds threat of material injury, other than threat of material

injury described in paragraph (1), or material retardation of the establishment

of an industry in the United States, then merchandise subject to a

countervailing duty order which is entered, or withdrawn fromwarehouse, for

consumption on or after the date of publication of notice of an affirmative

determination of the Commission under section 705(b) shall be subject to the

imposition of countervailing duties under section 701(a), and the administering

authority shall release any bond or other security, and refund any cash deposit

made, to secure the payment of countervailing duties with respect to entries of

the merchandise entered, or withdrawn from warehouse, for consumption

before that date.

(c) SPECIAL RULE FOR REGIONAL INDUSTRIES.—

(1) IN GENERAL.—In an investigation under this subtitle in which the

Commission makes a regional industry determination under section 771(4)(C),

the administering authority shall, to the maximum extent possible, direct that

duties be assessed only on the subject merchandise of the specific exporters or

producers that exported the subject merchandise for sale in the region

concerned during the period of investigation.

(2) EXCEPTION FORNEWEXPORTERS AND PRODUCERS.—After publication of

the countervailing duty order, if the administering authority finds that a new

exporter or producer is exporting the subject merchandise for sale in the region

concerned, the administering authority shall direct that duties be assessed on

the subject merchandise of the new exporter or producer consistent with the

provisions of section 751(a)(2)(B).
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SEC. 707. TREATMENT OF DIFFERENCE BETWEEN DEPOSIT OF ESTIMATED

COUNTERVAILING DUTY AND FINAL ASSESSED DUTY UNDER COUNTERVAILING

DUTY ORDER. [19 U.S.C. 1671f]

(a) DEPOSIT OF ESTIMATED COUNTERVAILING DUTY UNDER SECTION

703(d)(1)(B).—If the amount of a cash deposit, or the amount of any bond or other

security, required as security for an estimated countervailing duty under section

703(d)(1)(B) is different from the amount of the countervailing duty determined

under a countervailing duty order issued under section 706, then the difference for

entries of merchandise entered, or withdrawn from warehouse, for consumption

before notice of the affirmative determination of the Commission under section

705(b) is published shall be—

(1) disregarded, to the extent that the cash deposit, bond, or other security is

lower than the duty under the order, or

(2) refunded or released, to the extent that the cash deposit, bond, or other

security is higher than the duty under the order.

(b) DEPOSITOFESTIMATEDCOUNTERVAILINGDUTYUNDERSECTION706(a)(3).—

If the amount of an estimated countervailing duty deposited under section 706(a)(3)

is different from the amount of the countervailing duty determined under a

countervailing duty order issued under section 706, then the difference for entries of

merchandise entered, or withdrawn fromwarehouse, for consumption after notice of

the affirmative determination of the Commission under section 705(b) is published

shall be—

(1) collected, to the extent that the deposit under section 706(a)(3) is lower

than the duty determined under the order, or

(2) refunded, to the extent that the deposit under section 706(a)(3) is higher

than the duty determined under the order, together with interest as provided by

section 778.

SEC. 708. EFFECT OF DEROGATION OF EXPORT-IMPORT BANK FINANCING. [19
U.S.C. 1671g]

Nothing in this title shall be interpreted as superseding the provisions of section

1912 of the Export-Import Bank Act Amendments of 1978, except that in the event

of an assessment of duty based on a derogation under section 706 or action under

section 703(d)(1)(B), the Secretary of the Treasury shall not authorize the Bank to

provide guarantees, insurance and credits to competing United States sellers

pursuant to section 1912 of such Act.

SEC. 709. CONDITIONAL PAYMENTOFCOUNTERVAILINGDUTY. [19U.S.C. 1671h]
(a) IN GENERAL.—For all entries, or withdrawals from warehouse, for

consumption of merchandise subject to a countervailing duty order on or after the

date of publication of such order, no customs officer may deliver merchandise of

that class or kind to the person by whom or for whose account it was imported

unless that person complies with the requirement of subsection (b) and deposits with

the appropriate customs officer an estimated countervailing duty in an amount

determined by the administering authority.
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(b) IMPORTER REQUIREMENTS.—In order to meet the requirements of this

subsection, a person shall—

(1) furnish, or arrange to have furnished, to the appropriate customs officer

such information as the administering authority deems necessary for

ascertaining any countervailing duty to be imposed under this subtitle,

(2) maintain and furnish to the customs officer such records concerning such

merchandise as the administering authority, by regulation, requires, and

(3) pay, or agree to pay on demand, to the customs officer the amount of

countervailing duty imposed under this subtitle on that merchandise.

2. Antidumping Duties

Subtitle B of Title VII (Sections 731-739) of the Tariff Act of 1930, as
amended

[19 U.S.C. 1673-1673h; Public Law 71-361, as amended by Public Law 96-39, Public Law 98-573,

Public Law 99-514, Public Law 100-418, Public Law 100-647, Public Law 103-465, and Public Law

104-295]

SEC. 731. IMPOSITION OF ANTIDUMPING DUTIES

If—

(1) the administering authority determines that a class or kind of foreign

merchandise is being, or is likely to be, sold in the United States at less than its

fair value, and

(2) the Commission determines that—

(A) an industry in the United States—

(i) is materially injured, or

(ii) is threatened with material injury, or

(B) the establishment of an industry in the United States is materially

retarded,

by reason of imports of that merchandise or by reason of sales (or the

likelihood of sales) of that merchandise for importation

then there shall be imposed upon such merchandise an antidumping duty, in

addition to any other duty imposed, in an amount equal to the amount by which the

normal value exceeds the export price (or the constructed export price) for the

merchandise. For purposes of this subsection and section 735(b)(1), a reference to

the sale of foreign merchandise includes the entering into of any leasing

arrangement regarding the merchandise that is equivalent to the sale of the

merchandise.

SEC. 732. PROCEDURES FOR INITIATINGANANTIDUMPINGDUTYINVESTIGATION.
[19 U.S.C. 1673a]
(a) INITIATION BY ADMINISTERING AUTHORITY.—

(1) IN GENERAL.—An antidumping duty investigation shall be initiated

whenever the administering authority determines, from information available to
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it, that a formal investigation is warranted into the question of whether the

elements necessary for the imposition of a duty under section 731 exist.

(2) CASES INVOLVING PERSISTENT DUMPING.—

(A) MONITORING.—The administering authority may establish a

monitoring program with respect to imports of a class or kind of

merchandise from any additional supplier country for a period not to

exceed one year if—

(i) more than one antidumping order is in effect with respect to that

class or kind of merchandise;

(ii) in the judgment of the administering authority there is reason to

believe or suspect an extraordinary pattern of persistent injurious

dumping from one or more additional supplier countries; and

(iii) in the judgment of the administering authority this

extraordinary pattern is causing a serious commercial problem for the

domestic industry.

(B) If during the period of monitoring referred to in subparagraph (A),

the administering authority determines that there is sufficient information

to initiate a formal investigation under this subsection regarding an

additional supplier country, the administering authority shall immediately

initiate such an investigation.

(C) DEFINITION.—For purposes of this paragraph, the term “additional

supplier country” means a country regarding which no antidumping

investigation is currently pending, and no antidumping duty order is

currently in effect, with respect to imports of the class or kind of

merchandise covered by subparagraph (A).

(D) EXPEDITIOUS ACTION.—The administering authority and the

Commission, to the extent practicable, shall expedite proceedings under

this subtitle undertaken as a result of a formal investigation initiated under

subparagraph (B).

(b) INITIATION BY PETITION.—

(1) PETITION REQUIREMENTS.—An antidumping proceeding shall be initiated

whenever an interested party described in subparagraph (C), (D), (E), (F), or

(G) of section 771(9) files a petition with the administering authority, on behalf

of an industry, which alleges the elements necessary for the imposition of the

duty imposed by section 731, and which is accompanied by information

reasonably available to the petitioner supporting those allegations. The petition

may be amended at such time, and upon such conditions, as the administering

authority and the Commission may permit.

(2) SIMULTANEOUS FILING WITH COMMISSION.—The petitioner shall file a

copy of the petition with the Commission on the same day as it is filed with the

administering authority.

(3) ACTION WITH RESPECT TO PETITIONS.—
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(A) NOTIFICATION OFGOVERNMENTS.—Upon receipt of a petition filed

under paragraph (1), the administering authority shall notify the

government of any exporting country named in the petition by delivering a

public version of the petition to an appropriate representative of such

country.

(B) ACCEPTANCE OF COMMUNICATIONS.—The administering authority

shall not accept any unsolicited oral or written communication from any

person other than an interested party described in section 771(9) (C), (D),

(E), (F), or (G) before the administering authority makes its decision

whether to initiate an investigation, except as provided in subsection

(c)(4)(D), and except for inquiries regarding the status of the administering

authority's consideration of the petition.

(C) NONDISCLOSURE OF CERTAIN INFORMATION.—The administering

authority and the Commission shall not disclose informationwith regard to

any draft petition submitted for review and comment before it is filed

under paragraph (1).

(c) PETITION DETERMINATION.—

(1) IN GENERAL.—

(A) TIME FOR INITIAL DETERMINATION.—Except as provided in

subparagraph (B), within 20 days after the date on which a petition is filed

under subsection (b), the administering authority shall—

(i) after examining, on the basis of sources readily available to the

administering authority, the accuracy and adequacy of the evidence

provided in the petition, determine whether the petition alleges the

elements necessary for the imposition of a duty under section 731 and

contains information reasonably available to the petitioner supporting

the allegations, and

(ii) determine if the petition has been filed by or on behalf of the

industry.

(B) EXTENSION OF TIME.—In any case in which the administering

authority is required to poll or otherwise determine support for the petition

by the industry under paragraph (4)(D), the administering authority may,

in exceptional circumstances, apply subparagraph (A) by substituting “a

maximum of 40 days” for “20 days”.

(C) TIME LIMITS WHERE PETITION INVOLVES SAMEMERCHANDISE AS AN

ORDER THAT HAS BEEN REVOKED.—If a petition is filed under this section

with respect to merchandise that was the subject merchandise of—

(i) an antidumping duty order or finding that was revoked under

section 751(d) in the 24 months preceding the date the petition is

filed, or

(ii) a suspended investigation that was terminated under section

751(d) in the 24 months preceding the date the petition is filed,

the administering authority and the Commission shall, to the maximum
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extent practicable, expedite any investigation initiated under this section

with respect to the petition.

(2) AFFIRMATIVEDETERMINATIONS.—If the determinations under clauses (i)

and (ii) of paragraph (1)(A) are affirmative, the administering authority shall

initiate an investigation to determine whether the subject merchandise is being,

or is likely to be, sold in the United States at less than its fair value.

(3) NEGATIVEDETERMINATIONS.—If the determination under clause (i) or (ii)

of paragraph (1)(A) is negative, the administering authority shall dismiss the

petition, terminate the proceeding, and notify the petitioner in writing of the

reasons for the determination.

(4) DETERMINATION OF INDUSTRY SUPPORT.—

(A) GENERALRULE.—For purposes of this subsection, the administering

authority shall determine that the petition has been filed by or on behalf of

the industry, if—

(i) the domestic producers or workers who support the petition

account for at least 25 percent of the total production of the domestic

like product, and

(ii) the domestic producers or workers who support the petition

account for more than 50 percent of the production of the domestic

like product produced by that portion of the industry expressing

support for or opposition to the petition.

(B) CERTAIN POSITIONS DISREGARDED.—

(i) PRODUCERS RELATED TO FOREIGN PRODUCERS.—In determining

industry support under subparagraph (A), the administering authority

shall disregard the position of domestic producers who oppose the

petition, if such producers are related to foreign producers, as defined

in section 771(4)(B)(ii), unless such domestic producers demonstrate

that their interests as domestic producers would be adversely affected

by the imposition of an antidumping duty order.

(ii) PRODUCERSWHOARE IMPORTERS.—The administering authority

may disregard the position of domestic producers of a domestic like

product who are importers of the subject merchandise.

(C) SPECIALRULE FORREGIONALINDUSTRIES.—If the petition alleges the

industry is a regional industry, the administering authority shall determine

whether the petition has been filed by or on behalf of the industry by

applying subparagraph (A) on the basis of production in the region.

(D) POLLING THE INDUSTRY.—If the petition does not establish support

of domestic producers or workers accounting for more than 50 percent of

the total production of the domestic like product, the administering

authority shall—

(i) poll the industry or rely on other information in order to

determine if there is support for the petition as required by

subparagraph (A), or
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(ii) if there is a large number of producers in the industry, the

administering authority may determine industry support for the

petition by using any statistically valid sampling method to poll the

industry.

(E) COMMENTS BY INTERESTED PARTIES.—Before the administering

authoritymakes a determination with respect to initiating an investigation,

any person who would qualify as an interested party under section 771(9)

if an investigation were initiated, may submit comments or information on

the issue of industry support. After the administering authority makes a

determination with respect to initiating an investigation, the determination

regarding industry support shall not be reconsidered.

(5) DEFINITION OF DOMESTIC PRODUCERS ORWORKERS.—For purposes of this

subsection, the term “domestic producers or workers” means those interested

parties who are eligible to file a petition under subsection (b)(1).

(d) NOTIFICATION TO COMMISSION OF DETERMINATION.—The administering

authority shall—

(1) notify the Commission immediately of any determination it makes under

subsection (a) or (c), and

(2) if the determination is affirmative, make available to the Commission

such information as it may have relating to the matter under investigation,

under such procedures as the administering authority and the Commissionmay

establish to prevent disclosure, other than with the consent of the party

providing it or under protective order, of any information to which confidential

treatment has been given by the administering authority.

(e) INFORMATION REGARDING CRITICALCIRCUMSTANCES.—If, at any time after

the initiation of an investigation under this subtitle, the administering authority finds

a reasonable basis to suspect that—

(1) there is a history of dumping in the United States or elsewhere of the

subject merchandise, or

(2) the person by whom, or for whose account, the merchandise was

imported knew, or should have known, that the exporter was selling the subject

merchandise at less than its fair value,

the administering authority may request the Commissioner of Customs to compile

information on an expedited basis regarding entries of the subject merchandise.

Upon receiving such request, the Commissioner of Customs shall collect

information regarding the volume and value of entries of the subject merchandise

and shall transmit such information to the administering authority at such times as

the administering authority shall direct (at least once every 30 days), until a final

determination is made under section 735(a), the investigation is terminated, or the

administering authority withdraws the request.

SEC. 733. PRELIMINARY DETERMINATIONS. [19 U.S.C. 1673b]

(a) DETERMINATION BYCOMMISSIONOFREASONABLE INDICATIONOF INJURY.—
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(1) GENERAL RULE.—Except in the case of a petition dismissed by the

administering authority under section 732(c)(3), the Commission, within the

time specified in paragraph (2), shall determine, based on the information

available to it at the time of the determination, whether there is a reasonable

indication that—

(A) an industry in the United States—

(i) is materially injured, or

(ii) is threatened with material injury, or

(B) the establishment of an industry in the United States is materially

retarded,

by reason of imports of the subject merchandise and that imports of the subject

merchandise are not negligible. If the Commission finds that imports of the

subject merchandise are negligible or otherwise makes a negative

determination under this paragraph, the investigation shall be terminated.

(2) TIME FOR COMMISSION DETERMINATION.—The Commission shall make

the determination described in paragraph (1)—

(A) in the case of a petition filed under section 732(b)—

(i) within 45 days after the date on which the petition is filed, or

(ii) if the time has been extended pursuant to section 732(c)(1)(B),

within 25 days after the date on which the Commission receives

notice from the administering authority of initiation of the

investigation, and

(B) in the case of an investigation initiated under section 732(a), within

45 days after the date on which the Commission receives notice from the

administering authority that an investigation has been initiated under such

section.

(b) PRELIMINARY DETERMINATION BY ADMINISTERING AUTHORITY.—

(1) PERIOD OF ANTIDUMPING DUTY INVESTIGATION.—

(A) IN GENERAL.—Except as provided in subparagraph (B), within 140

days after the date on which the administering authority initiates an

investigation under section 732(c), or an investigation is initiated under

section 732(a), but not before an affirmative determination by the

Commission under subsection (a) of this section, the administering

authority shall make a determination, based upon the information available

to it at the time of the determination, of whether there is a reasonable basis

to believe or suspect that the merchandise is being sold, or is likely to be

sold at less than fair value.

(B) IF CERTAIN SHORT LIFE CYCLE MERCHANDISE INVOLVED.—If a

petition filed under section 732(b), or an investigation initiated under

section 732(a), concerns short life cycle merchandise that is included in a

product category established under section 739(a), subparagraph (A) shall

be applied—

(i) by substituting “100 days” for “140 days” if manufacturers that
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are second offenders account for a significant proportion of the

merchandise under investigation, and

(ii) by substituting “80 days” for “140 days” if manufacturers that

are multiple offenders account for a significant proportion of the

merchandise under investigation.

(C) DEFINITIONS OFOFFENDERS.—For purposes of subparagraph (B)—

(i) the term “second offender” means a manufacturer that is

specified in 2 affirmative dumping determinations (within the

meaning of section 739) as the manufacturer of short life cycle

merchandise that is—

(I) specified in both such determinations, and

(II) within the scope of the product category referred to in

subparagraph (B).

(ii) the term “multiple offender” means a manufacturer that is

specified in 3 or more affirmative dumping determinations (within the

meaning of section 739) as the manufacturer of short life cycle

merchandise that is—

(I) specified in each of such determinations, and

(II) within the scope of the product category referred to in

subparagraph (B).

(2) PRELIMINARYDETERMINATIONUNDERWAIVEROFVERIFICATION.—Within

75 days after the initiation of an investigation, the administering authority shall

cause an official designated for such purpose to review the information

concerning the case received during the first 60 days of the investigation, and,

if there appears to be sufficient information available upon which the

preliminary determination can reasonably be based, to disclose to the petitioner

and any interested party, then a party to the proceedings that requests such

disclosure, all available non-confidential information and all other information

which is disclosed pursuant to section 777. Within 3 days (not counting

Saturdays, Sundays, or legal public holidays) after such disclosure, the

petitioner and each party which is an interested party described in subparagraph

(C), (D), (E), (F), or (G) of section 771(9) to whom such disclosure was made

may furnish to the administering authority an irrevocable written waiver of

verification of the information received by the authority, and an agreement that

it is willing to have a preliminary determination made on the basis of the record

then available to the authority. If a timely waiver and agreement have been

received from the petitioner and each party which is an interested party

described in subparagraph (C), (D), (E), (F), or (G) of section 771(9) to whom

the disclosure was made, and the authority finds that sufficient information is

then available upon which the preliminary determination can reasonably be

based, a preliminary determination shall be made within 90 days after the

initiation of the investigation on the basis of the record established during the

first 60 days after the investigation was initiated.
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(3) DE MINIMIS DUMPING MARGIN.—In making a determination under this

subsection, the administering authority shall disregard any weighted average

dumping margin that is de minimis. For purposes of the preceding sentence, a

weighted average dumpingmargin is de minimis if the administering authority

determines that it is less than 2 percent ad valorem or the equivalent specific

rate for the subject merchandise.

(c) EXTENSION OF PERIOD IN EXTRAORDINARILY COMPLICATED CASES.—

(1) IN GENERAL.—If—

(A) the petitioner makes a timely request for an extension of the period

within which the determination must be made under subsection (b)(1), or

(B) the administering authority concludes that the parties concerned are

cooperating and determines that—

(i) the case is extraordinarily complicated by reason of—

(I) the number and complexity of the transactions to be

investigated or adjustments to be considered,

(II) the novelty of the issues presented, or

(III) the number of firms whose activities must be investigated,

and

(ii) additional time is necessary to make the preliminary

determination,

then the administering authority may postpone making the preliminary

determination under subsection (b)(1) until not later than the 190th day

after the date on which the administering authority initiates an

investigation under section 732(c), or an investigation is initiated under

section 732(a). No extension of a determination date may be made under

this paragraph for any investigation in which a determination date

provided for in subsection (b)(1)(B) applies unless the petitioner submits

written notice to the administering authority of its consent to the extension.

(2) NOTICEOF POSTPONEMENT.—The administering authority shall notify the

parties to the investigation, not later than 20 days before the date on which the

preliminary determination would otherwise be required under subsection

(b)(1), if it intends to postpone making the preliminary determination under

paragraph (1). The notification shall include an explanation of the reasons for

the postponement, and notice of the postponement shall be published in the

Federal Register.

(d) EFFECTOFDETERMINATION BY THEADMINISTERINGAUTHORITY.—If the

preliminary determination of the administering authority under subsection (b) is

affirmative, the administering authority—

(1)(A) shall—

(i) determine an estimated weighted average dumping margin for

each exporter and producer individually investigated, and

(ii) determine, in accordance with section 735(c)(5), an estimated

all-others rate for all exporters and producers not individually
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investigated, and

(B) shall order the posting of a cash deposit, bond, or other security, as

the administering authority deems appropriate, for each entry of the

subject merchandise in an amount based on the estimated weighted

average dumping margin or the estimated all-others rate, whichever is

applicable,

(2) shall order the suspension of liquidation of all entries of merchandise

subject to the determination which are entered, or withdrawn fromwarehouse,

for consumption on or after the later of—

(A) the date on which notice of the determination is published in the

Federal Register, or

(B) the date that is 60 days after the date on which notice of the

determination to initiate the investigation is published in the Federal

Register, and

(3) shall make available to the Commission all information upon which such

determination was based and which the Commission considers relevant to its

injury determination, under such procedures as the administering authority and

the Commission may establish to prevent disclosure, other than with the

consent of the party providing it or under protective order, of any information

to which confidential treatment has been given by the administering authority.

The instructions of the administering authority under paragraphs (1) and (2) may

not remain in effect for more than 4 months, except that the administering authority

may, at the request of exporters representing a significant proportion of exports of

the subject merchandise, extend that 4-month period to not more than 6 months.

(e) CRITICAL CIRCUMSTANCES DETERMINATIONS.—

(1) IN GENERAL.—If a petitioner alleges critical circumstances in its

original petition, or by amendment at any time more than 20 days before

the date of a final determination by the administering authority, then the

administering authority shall promptly (at any time after the initiation of

the investigation under this subtitle) determine, on the basis of the

information available to it at that time, whether there is a reasonable basis

to believe or suspect that—

(A)(i) there is a history of dumping and material injury by reason of

dumped imports in the United States or elsewhere of the subject

merchandise, or

(ii) the person by whom, or for whose account, the merchandise

was imported knew or should have known that the exporter was

selling the subject merchandise at less than its fair value and that there

was likely to be material injury by reason of such sales, and

(B) there have been massive imports of the subject merchandise over a

relatively short period.

The administering authority shall be treated as having made an affirmative

determination under subparagraph (A) in any investigation to which subsection
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(b)(1)(B) is applied.

(2) SUSPENSIONOF LIQUIDATION.—If the determination of the administering

authority under paragraph (1) is affirmative, then any suspension of liquidation

ordered under subsection (d)(2) shall apply, or, if notice of such suspension of

liquidation is already published, be amended to apply, to unliquidated entries

of merchandise entered, or withdrawn fromwarehouse, for consumption on or

after the later of—

(A) the date which is 90 days before the date on which the suspension of

liquidation was first ordered, or

(B) the date on which notice of the determination to initiate the

investigation is published in the Federal Register.

(f) NOTICEOFDETERMINATION.—Whenever the Commission or the administering

authority makes a determination under this section, the Commission or the

administering authority, as the case may be, shall notify the petitioner, and other

parties to the investigation, and the Commission or the administering authority

(whichever is appropriate) of its determination. The administering authority shall

include with such notification the facts and conclusions on which its determination

is based. Not later than 5 days after the date on which the determination is required

to be made under subsection (a)(2), the Commission shall transmit to the

administering authority the facts and conclusions on which its determination is

based.

SEC. 734. TERMINATION OR SUSPENSION OF INVESTIGATION. [19 U.S.C. 1673c]

(a) TERMINATION OF INVESTIGATION UPONWITHDRAWAL OF PETITION.—

(1) IN GENERAL.—

(A) WITHDRAWALOF PETITION.—Except as provided in paragraphs (2)

and (3), an investigation under this subtitlemaybe terminated by either the

administering authority or the Commission, after notice to all parties to the

investigation, upon withdrawal of the petition by the petitioner or by the

administering authority if the investigation was initiated under section

732(a).

(B) REFILINGOF PETITION.—If, within 3months after thewithdrawal of a

petition under subparagraph (A), a new petition is filed seeking the

imposition of duties on both the subject merchandise of the withdrawn

petition and the subject merchandise from another country, the

administering authority and the Commission may use in the investigation

initiated pursuant to the new petition any records compiled in an

investigation conducted pursuant to the withdrawn petition. This

subparagraph applies only with respect to the first withdrawal of a petition.

(2) SPECIAL RULES FOR QUANTITATIVE RESTRICTION AGREEMENTS.—

(A) IN GENERAL.—Subject to subparagraphs (B) and (C), the

administering authority may not terminate an investigation under

paragraph (1) by accepting an understanding or other kind of agreement to

limit the volume of imports into the United States of the subject
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merchandise unless the administering authority is satisfied that termination

on the basis of that agreement is in the public interest.

(B) PUBLIC INTEREST FACTORS.—In making a decision under

subparagraph (A) regarding the public interest the administering authority

shall take into account—

(i) whether, based upon the relative impact on consumer prices and

the availability of supplies of the merchandise, the agreement would

have a greater adverse impact on United States consumers than the

imposition of antidumping duties;

(ii) the relative impact on the international economic interests of the

United States; and

(iii) the relative impact on the competitiveness of the domestic

industry producing the like merchandise, including any such impact

on employment and investment in that industry.

(C) PRIOR CONSULTATIONS.—Before making a decision under

subparagraph (A) regarding the public interest, the administering authority

shall, to the extent practicable, consult with—

(i) potentially affected consuming industries; and

(ii) potentially affected producers and workers in the domestic

industry producing the like merchandise, including producers and

workers not party to the investigation.

(3) LIMITATION ON TERMINATION BY COMMISSION.—The Commission may

not terminate an investigation under paragraph (1) before a preliminary

determination is made by the administering authority under section 733(b).

(b) AGREEMENTSTOELIMINATECOMPLETELYSALES ATLESSTHANFAIRVALUE

OR TO CEASE EXPORTS OF MERCHANDISE.—The administering authority may

suspend an investigation if the exporters of the subject merchandise who account for

substantially all of the imports of that merchandise agree—

(1) to cease exports of the merchandise to the United States within 6 months

after the date on which the investigation is suspended, or

(2) to revise their prices to eliminate completely any amount by which the

normal value of the merchandise which is the subject of the agreement exceeds

the export price (or the constructed export price) of that merchandise.

(c) AGREEMENTS ELIMINATING INJURIOUS EFFECT.—

(1) GENERAL RULE.—If the administering authority determines that

extraordinary circumstances are present in a case, it may suspend an

investigation upon the acceptance of an agreement to revise prices from

exporters of the subject merchandise who account for substantially all of the

imports of that merchandise into the United States, if the agreement will

eliminate completely the injurious effect of exports to the United States of that

merchandise and if—

(A) the suppression or undercutting of price levels of domestic products

by imports of that merchandise will be prevented, and
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(B) for each entry of each exporter the amount by which the estimated

normal value exceeds the export price (or the constructed export price)

will not exceed 15 percent of the weighted average amount by which the

estimated normal value exceeded the export price (or the constructed

export price) for all less-than-fair-value entries of the exporter examined

during the course of the investigation.

(2) DEFINITION OF EXTRAORDINARY CIRCUMSTANCES.—

(A) EXTRAORDINARY CIRCUMSTANCES.—For purposes of this

subsection, the term “extraordinary circumstances” means circumstances

in which—

(i) suspension of an investigation will be more beneficial to the

domestic industry than continuation of the investigation, and

(ii) the investigation is complex.

(B) COMPLEX.—For purposes of this paragraph, the term “complex”

means—

(i) there are a large number of transactions to be investigated or

adjustments to be considered,

(ii) the issues raised are novel, or

(iii) the number of firms involved is large.

(d) ADDITIONALRULES ANDCONDITIONS.—The administering authoritymaynot

accept an agreement under subsection (b) or (c) unless—

(1) it is satisfied that suspension of the investigation is in the public interest,

and

(2) effective monitoring of the agreement by the United States is practicable.

Where practicable, the administering authority shall provide to the exporters who

would have been subject to the agreement the reasons for not accepting the

agreement and, to the extent possible, an opportunity to submit comments thereon.

(e) SUSPENSIONOF INVESTIGATIONPROCEDURE.—Before an investigationmaybe

suspended under subsection (b) or (c) the administering authority shall—

(1) notify the petitioner of, and consult with the petitioner concerning, its

intention to suspend the investigation, and notify other parties to the

investigation and the Commission not less than 30 days before the date on

which it suspends the investigation,

(2) provide a copy of the proposed agreement to the petitioner at the time of

the notification, together with an explanation of how the agreement will be

carried out and enforced, and of how the agreement will meet the requirements

of subsections (b) and (d) or (c) and (d), and

(3) permit all interested parties described in section 771(9) to submit

comments and information for the record before the date on which notice of

suspension of the investigation is published under subsection (f)(1)(A).

(f) EFFECTS OF SUSPENSION OF INVESTIGATION.—
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(1) IN GENERAL.—If the administering authority determines to suspend an

investigation upon acceptance of an agreement described in subsection (b) or

(c), then—

(A) it shall suspend the investigation, publish notice of suspension of the

investigation, and issue an affirmative preliminary determination under

section 733(b) with respect to the subject merchandise, unless it has

previously issued such a determination in the same investigation,

(B) the Commission shall suspend any investigation it is conducting

with respect to that merchandise, and

(C) the suspension of investigation shall take effect on the day onwhich

such notice is published.

(2) LIQUIDATION OF ENTRIES.—

(A) CESSATION OF EXPORTS; COMPLETE ELIMINATION OF DUMPING

MARGIN.—If the agreement accepted by the administering authority is an

agreement described in subsection (b), then—

(i) notwithstanding the affirmative preliminary determination

required under paragraph (1)(A), the liquidation of entries of subject

merchandise shall not be suspended under section 733(d)(2),

(ii) if the liquidation of entries of suchmerchandise was suspended

pursuant to a previous affirmative preliminary determination in the

same case with respect to such merchandise, that suspension of

liquidation shall terminate, and

(iii) the administering authority shall refund any cash deposit and

release any bond or other security deposited under section

733(d)(1)(B).

(B) OTHER AGREEMENTS.—If the agreement accepted by the

administering authority is an agreement described in subsection (c), the

liquidation of entries of the subject merchandise shall be suspended under

section 733(d)(2), or, if the liquidation of entries of suchmerchandisewas

suspended pursuant to a previous affirmative preliminary determination in

the same case, that suspension of liquidation shall continue in effect,

subject to subsection (h)(3), but the security required under section

733(d)(1)(B) may be adjusted to reflect the effect of the agreement.

(3)WHERE INVESTIGATION ISCONTINUED.—If, pursuant to subsection (g), the

administering authority and the Commission continue an investigation inwhich

an agreement has been accepted under subsection (b) or (c), then—

(A) if the final determination by the administering authority or the

Commission under section 735 is negative, the agreement shall have no

force or effect and the investigation shall be terminated, or

(B) if the final determinations by the administering authority and the

Commission under such section are affirmative, the agreement shall

remain in force, but the administering authority shall not issue an

antidumping duty order in the case so long as—
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(i) the agreement remains in force,

(ii) the agreement continues tomeet the requirements of subsections

(b) and (d), or (c) and (d), and

(iii) the parties to the agreement carry out their obligations under

the agreement in accordance with its terms.

(g) INVESTIGATION TO BE CONTINUED UPON REQUEST.—If the administering

authority, within 20 days after the date of publication of the notice of suspension of

an investigation, receives a request for the continuation of the investigation from—

(1) an exporter or exporters accounting for a significant proportion of

exports to the United States of the subject merchandise, or

(2) an interested party described in subparagraph (C), (D), (E), (F), or (G) of

section 771(9) which is a party to the investigation,

then the administering authority and the Commission shall continue the

investigation.

(h) REVIEW OF SUSPENSION.—

(1) IN GENERAL.—Within 20 days after the suspension of an investigation

under subsection (c), an interested party which is a party to the investigation

and which is described in subparagraph (C), (D), (E), (F), or (G) of section

771(9) may, by petition filed with the Commission and with notice to the

administering authority, ask for a review of the suspension.

(2) COMMISSION INVESTIGATION.—Upon receipt of a review petition under

paragraph (1), the Commission shall, within 75 days after the date onwhich the

petition is filed with it, determine whether the injurious effect of imports of the

subject merchandise is eliminated completely by the agreement. If the

Commission's determination under this subsection is negative, the investigation

shall be resumed on the date of publication of notice of such determination as if

the affirmative preliminary determination under section 733(b) had beenmade

on that date.

(3) SUSPENSIONOFLIQUIDATIONTOCONTINUEDURINGREVIEWPERIOD.—The

suspension of liquidation of entries of the subject merchandise shall terminate

at the close of the 20-day period beginning on the day after the date on which

notice of suspension of the investigation is published in the Federal Register,

or, if a review petition is filed under paragraph (1) with respect to the

suspension of the investigation, in the case of an affirmative determination by

the Commission under paragraph (2), the date onwhich notice of an affirmative

determination by the Commission is published. If the determination of the

Commission under paragraph (2) is affirmative, then the administering

authority shall—

(A) terminate the suspension of liquidation under section 733(d)(2), and

(B) release any bond or other security, and refund any cash deposit,

required under section 733(d)(1)(B).

(i) VIOLATION OF AGREEMENT.—
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(1) IN GENERAL.—If the administering authority determines that an

agreement accepted under subsection (b) or (c) is being, or has been, violated,

or no longer meets the requirements of such subsection (other than the

requirement, under subsection (c)(1), of elimination of injury) and subsection

(d), then, on the date of publication of its determination it shall—

(A) suspend liquidation under section 733(d)(2) of unliquidated entries

of the merchandise made on the later of—

(i) the date which is 90 days before the date of publication of the

notice of suspension of liquidation, or

(ii) the date on which the merchandise, the sale or export to the

United States of which was in violation of the agreement, or under an

agreement which no longer meets the requirements of subsections (b)

and (d) or (c) and (d), was first entered, or withdrawn from

warehouse, for consumption,

(B) if the investigation was not completed, resume the investigation as if

its affirmative preliminary determination were made on the date of its

determination under this paragraph,

(C) if the investigation was completed under subsection (g), issue an

antidumping duty order under section 736(a) effective with respect to

entries of merchandise liquidation of which was suspended,

(D) if it considers the violation to be intentional, notify the

Commissioner of Customs who shall take appropriate action under

paragraph (2), and

(E) notify the petitioner, interested parties who are or were parties to the

investigation, and the Commission of its action under this paragraph.

(2) INTENTIONAL VIOLATION TO BE PUNISHED BY CIVIL PENALTY.—Any

person who intentionally violates an agreement accepted by the administering

authority under subsection (b) or (c) shall be subject to a civil penalty assessed

in the same amount, in the samemanner, and under the same procedures, as the

penalty imposed for a fraudulent violation of section 592(a) of this Act.

(j) DETERMINATION NOT TO TAKE AGREEMENT INTO ACCOUNT.—In making a

final determination under section 735, or in conducting a review under section 751,

in a case in which the administering authority has terminated a suspension of

investigation under subsection (i)(1), or continued an investigation under subsection

(g), the Commission and the administering authority shall consider all of the subject

merchandise, without regard to the effect of any agreement under subsection (b) or

(c).

(k) TERMINATION OF INVESTIGATION INITIATED BY ADMINISTERING

AUTHORITY.—The administering authoritymay terminate any investigation initiated

by the administering authority under section 732(a) after providing notice of such

termination to all parties to the investigation.

(l) SPECIAL RULE FOR NONMARKET ECONOMY COUNTRIES.—
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(1) IN GENERAL.—The administering authoritymay suspend an investigation

under this subtitle upon acceptance of an agreement with a nonmarket economy

country to restrict the volume of imports into the United States of the

merchandise under investigation only if the administering authority determines

that—

(A) such agreement satisfies the requirements of subsection (d), and

(B) will prevent the suppression or undercutting of price levels of

domestic products by imports of the merchandise under investigation.

(2) FAILURE OF AGREEMENTS.—If the administering authority determines

that an agreement accepted under this subsection no longer prevents the

suppression or undercutting of domestic prices ofmerchandisemanufactured in

the United States, the provisions of subsection (i) shall apply.

(m) SPECIAL RULE FOR REGIONAL INDUSTRY INVESTIGATIONS.—

(1) SUSPENSION AGREEMENTS.—If the Commission makes a regional

industry determination under section 771(4)(C), the administering authority

shall offer exporters of the subject merchandise who account for substantially

all exports of that merchandise for sale in the region concerned the opportunity

to enter into an agreement described in subsection (b), (c), or (l).

(2) REQUIREMENTS FOR SUSPENSION AGREEMENTS.—Any agreement

described in paragraph (1) shall be subject to all the requirements imposed

under this section for other agreements under subsection (b), (c), or (l), except

that if the Commission makes a regional industry determination described in

paragraph (1) in the final affirmative determination under section 735(b) but

not in the preliminary affirmative determination under section 733(a), any

agreement described in paragraph (1) may be accepted within 60 days after the

antidumping order is published under section 736.

(3) EFFECT OF SUSPENSION AGREEMENT ON ANTIDUMPINGDUTY ORDER.—If

an agreement described in paragraph (1) is accepted after the antidumping duty

order is published, the administering authority shall rescind the order, refund

any cash deposit and release any bond or other security deposited under section

733(d)(1)(B), and instruct the Customs Service that entries of the subject

merchandise that were made during the period that the order was in effect shall

be liquidated without regard to antidumping duties.

SEC. 735. FINAL DETERMINATIONS. [19 U.S.C. 1673d]

(a) FINALDETERMINATIONS BY ADMINISTERING AUTHORITY.—

(1) GENERAL RULE.—Within 75 days after the date of its preliminary

determination under section 733(b), the administering authority shall make a

final determination of whether the subject merchandise is being, or is likely to

be, sold in the United States at less than its fair value.

(2) EXTENSION OF PERIOD FOR DETERMINATION.—The administering

authority may postpone making the final determination under paragraph (1)

until not later than the 135th day after the date on which it published notice of
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its preliminary determination under section 733(b) if a request in writing for

such a postponement is made by—

(A) exporters who account for a significant proportion of exports of the

merchandise which is the subject of the investigation, in a proceeding in

which the preliminary determination by the administering authority under

section 733(b) was affirmative, or

(B) the petitioner, in a proceeding in which the preliminary

determination by the administering authority under section 733(b) was

negative.

(3) CRITICALCIRCUMSTANCES DETERMINATIONS.—If the final determination

of the administering authority is affirmative, then that determination, in any

investigation in which the presence of critical circumstances has been alleged

under section 733(e), shall also contain a finding of whether—

(A)(i) there is a history of dumping and material injury by reason of

dumped imports in the United States or elsewhere of the subject

merchandise, or

(ii) the person by whom, or for whose account, the merchandise

was imported, knew or should have known that the exporter was

selling the subject merchandise at less than its fair value and that there

would be material injury by reason of such sales, and

(B) there have been massive imports of the subject merchandise over a

relatively short period.

Such findings may be affirmative even though the preliminary determination

under section 733(e)(1) was negative.

(4) DE MINIMIS DUMPING MARGIN.—In making a determination under this

subsection, the administering authority shall disregard any weighted average

dumping margin that is de minimis as defined in section 733(b)(3).

(b) FINALDETERMINATION BY COMMISSION.—

(1) IN GENERAL.—The Commission shall make a final determination of

whether—

(A) an industry in the United States—

(i) is materially injured, or

(ii) is threatened with material injury, or

(B) the establishment of an industry in the United States is materially

retarded,

by reason of imports, or sales (or the likelihood of sales) for importation, of the

merchandise with respect to which the administering authority has made an

affirmative determination under subsection (a)(1). If the Commission

determines that imports of the subject merchandise are negligible, the

investigation shall be terminated.

(2) PERIOD FOR INJURY DETERMINATION FOLLOWING AFFIRMATIVE

PRELIMINARY DETERMINATION BY ADMINISTERING AUTHORITY.—If the

preliminary determination by the administering authority under section 733(b)
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is affirmative, then the Commission shall make the determination required by

paragraph (1) before the later of—

(A) the 120th day after the day on which the administering authority

makes its affirmative preliminary determination under section 733(b), or

(B) the 45th day after the day on which the administering authority

makes its affirmative final determination under subsection (a).

(3) PERIOD FOR INJURYDETERMINATION FOLLOWINGNEGATIVEPRELIMINARY

DETERMINATION BY ADMINISTERING AUTHORITY.—If the preliminary

determination by the administering authority under section 733(b) is negative,

and its final determination under subsection (a) is affirmative, then the final

determination by the Commission under this subsection shall be made within

75 days after the date of that affirmative final determination.

(4) CERTAIN ADDITIONAL FINDINGS.—

(A) COMMISSION STANDARD FOR RETROACTIVE APPLICATION.—

(i) IN GENERAL.—If the finding of the administering authority under

subsection (a)(3) is affirmative, then the final determination of the

Commission shall include a finding as to whether the imports subject

to the affirmative determination under subsection (a)(3) are likely to

undermine seriously the remedial effect of the antidumping duty order

to be issued under section 736.

(ii) FACTORS TO CONSIDER.—Inmaking the evaluation under clause

(i), the Commission shall consider, among other factors it considers

relevant —

(I) the timing and the volume of the imports,

(II) a rapid increase in inventories of the imports, and

(III) any other circumstances indicating that the remedial effect

of the antidumping order will be seriously undermined.

(B) If the final determination of the Commission is that there is no

material injury but that there is threat of material injury, then its

determination shall also include a finding as to whether material injury by

reason of the imports of the merchandise with respect to which the

administering authority has made an affirmative determination under

subsection (a) would have been found but for any suspension of

liquidation of entries of the merchandise.

(c) EFFECT OF FINALDETERMINATIONS.—

(1) EFFECT OF AFFIRMATIVE DETERMINATION BY THE ADMINISTERING

AUTHORITY.—If the determination of the administering authority under

subsection (a) is affirmative, then—

(A) the administering authority shall make available to the Commission

all information upon which such determination was based and which the

Commission considers relevant to its determination, under such

procedures as the administering authority and the Commission may

establish to prevent disclosure, other than with the consent of the party
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providing it or under protective order, of any information as to which

confidential treatment has been given by the administering authority,

(B)(i) the administering authority shall—

(I) determine the estimated weighted average dumpingmargin

for each exporter and producer individually investigated, and

(II) determine, in accordance with paragraph (5), the estimated

all-others rate for all exporters and producers not individually

investigated, and

(ii) the administering authority shall order the posting of a cash

deposit, bond, or other security, as the administering authority deems

appropriate, for each entry of the subject merchandise in an amount

based on the estimated weighted average dumping margin or the

estimated all-others rate, whichever is applicable, and

(C) in cases where the preliminary determination by the administering

authority under section 733(b) was negative, the administering authority

shall order the suspension of liquidation under section 733(d)(2).

(2) ISSUANCE OF ORDER; EFFECT OF NEGATIVE DETERMINATION.—If the

determinations of the administering authority and the Commission under

subsections (a)(1) and (b)(1) are affirmative, then the administering authority

shall issue an antidumping duty order under section 736(a). If either of such

determinations is negative, the investigation shall be terminated upon the

publication of notice of that negative determination and the administering

authority shall—

(A) terminate the suspension of liquidation under section 733(d)(2) and

(B) release any bond or other security and refund any cash deposit,

required under section 733(d)(1)(B).

(3) EFFECT OF NEGATIVE DETERMINATIONS UNDER PARAGRAPH (4) OR

SUBSECTIONS (a)(3) AND (b)(4)(a).—If the determination of the administering

authority or the Commission under paragraph (4) or subsection (a)(3) or

(b)(4)(A), respectively, is negative, then the administering authority shall—

(A) terminate any retroactive suspension of liquidation required under

section 733(e)(2), and

(B) release any bond or other security, and refund any cash deposit

required, under section 733(d)(1)(B) with respect to entries of the

merchandise the liquidation of which was suspended retroactively under

section 733(e)(2).

(4) EFFECTOFAFFIRMATIVEDETERMINATIONUNDER SUBSECTION (a)(3).—If

the determination of the administering authority under subsection (a)(3) is

affirmative, then the administering authority shall—

(A) in cases where the preliminary determinations by the administering

authority under sections 733(b) and 733(e)(1) were both affirmative,

continue the retroactive suspension of liquidation and the posting of a cash

deposit, bond, or other security previously ordered under section
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733(e)(2);

(B) in cases where the preliminary determination by the administering

authority under section 733(b) was affirmative, but the preliminary

determination under section 733(e)(1) was negative, shall modify any

suspension of liquidation and security requirement previously ordered

under section 733(d) to apply to unliquidated entries of merchandise

entered, or withdrawn from warehouse, for consumption on or after the

date which is 90 days before the date on which suspension of liquidation

was first ordered; or

(C) in cases where the preliminary determination by the administering

authority under section 733(b) was negative, shall apply any suspension of

liquidation and security requirement ordered under subsection

735(c)(1)(B) to unliquidated entries of merchandise entered, or withdrawn

from warehouse, for consumption on or after the date which is 90 days

before the date on which suspension of liquidation is first ordered.

(5) METHOD FOR DETERMINING ESTIMATED ALL-OTHERS RATE.—

(A) GENERAL RULE.—For purposes of this subsection and section

733(d), the estimated all-others rate shall be an amount equal to the

weighted average of the estimated weighted average dumping margins

established for exporters and producers individually investigated,

excluding any zero and de minimis margins, and any margins determined

entirely under section 776.

(B) EXCEPTION.—If the estimated weighted average dumping margins

established for all exporters and producers individually investigated are

zero or de minimis margins, or are determined entirely under section 776,

the administering authoritymay use any reasonablemethod to establish the

estimated all-others rate for exporters and producers not individually

investigated, including averaging the estimated weighted average

dumpingmargins determined for the exporters and producers individually

investigated.

(d) PUBLICATIONOFNOTICEOFDETERMINATIONS.—Whenever the administering

authority or the Commission makes a determination under this section, it shall

notify the petitioner, other parties to the investigation, and the other agency of its

determination and of the facts and conclusions of law upon which the determination

is based, and it shall publish notice of its determination in the Federal Register.

(e) CORRECTION OF MINISTERIAL ERRORS.—The administering authority shall

establish procedures for the correction of ministerial errors in final determinations

within a reasonable time after the determinations are issued under this section. Such

procedures shall ensure opportunity for interested parties to present their views

regarding any such errors. As used in this subsection, the term “ministerial error”

includes errors in addition, subtraction, or other arithmetic function, clerical errors

resulting from inaccurate copying, duplication, or the like, and any other type of

unintentional error which the administering authority considers ministerial.
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SEC. 736. ASSESSMENT OF DUTY. [19 U.S.C. 1673e]

(a) PUBLICATION OF ANTIDUMPING DUTY ORDER.—Within 7 days after being

notified by the Commission of an affirmative determination under section 735(b),

the administering authority shall publish an antidumping duty order which—

(1) directs customs officers to assess an antidumping duty equal to the

amount bywhich the normal value of the merchandise exceeds the export price

(or the constructed export price) of the merchandise, within 6 months after the

date on which the administering authority receives satisfactory information

upon which the assessment may be based, but in no event later than—

(A) 12 months after the end of the annual accounting period of the

manufacturer or exporter within which the merchandise is entered, or

withdrawn from warehouse, for consumption, or

(B) in the case of merchandise not sold prior to its importation into the

United States, 12 months after the end of the annual accounting period of

the manufacturer or exporter within which it is sold in the United States to

a person who is not the exporter of that merchandise,

(2) includes a description of the subject merchandise, in such detail as the

administering authority deems necessary, and

(3) requires the deposit of estimated antidumping duties pending liquidation

of entries of merchandise at the same time as estimated normal customs duties

on that merchandise are deposited.

(b) IMPOSITION OF DUTY.—

(1) GENERAL RULE.—If the Commission, in its final determination under

section 735(b), finds material injury or threat of material injury which, but for

the suspension of liquidation under section 733(d)(2) would have led to a

finding of material injury, then entries of the subject merchandise, the

liquidation of which has been suspended under section 733(d)(2), shall be

subject to the imposition of antidumping duties under section 731.

(2) SPECIAL RULE.—If the Commission, in its final determination under

section 735(b), finds threat of material injury, other than threat of material

injury described in paragraph (1), or material retardation of the establishment

of an industry in the United States, then subject merchandise which is entered,

or withdrawn from warehouse, for consumption on or after the date of

publication of notice of an affirmative determination of the Commission under

section 735(b) shall be subject to the assessment of antidumping duties under

section 731, and the administering authority shall release any bond or other

security, and refund any cash deposit made, to secure the payment of

antidumping duties with respect to entries of the merchandise entered, or

withdrawn from warehouse, for consumption before that date.

(c) SECURITY IN LIEU OF ESTIMATEDDUTY PENDINGEARLYDETERMINATION OF

DUTY.—

(1) CONDITIONS FOR WAIVER OF DEPOSIT OF ESTIMATED DUTIES.—The

administering authority may permit, for not more than 90 days after the date of
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publication of an order under subsection (a), the posting of a bond or other

security in lieu of the deposit of estimated antidumping duties required under

subsection (a)(3) if—

(A) the investigation has not been designated as extraordinarily

complicated by reason of—

(i) the number and complexity of the transactions to be investigated

or adjustments to be considered,

(ii) the novelty of the issues presented, or

(iii) the number of firms whose activities must be investigated,

(B) the final determination in the investigation has not been postponed

under section 735(a)(2)(A);

(C) on the basis of information presented to the administering authority

by any manufacturer, producer, or exporter in such form and within such

time as the administering authority may require, the administering

authority is satisfied that a determination will be made, within 90 days

after the date of publication of an order under subsection (a), of the normal

value and the export price (or the constructed export price) for all

merchandise of suchmanufacturer, producer, or exporter described in that

order which was entered, or withdrawn fromwarehouse, for consumption

on or after the date of publication of—

(i) an affirmative preliminary determination by the administering

authority under section 733(b), or

(ii) if its determination under section 733(b) was negative, an

affirmative final determination by the administering authority under

section 735(a),

and before the date of publication of the affirmative final determination by

the Commission under section 735(b);

(D) the party described in subparagraph (C) provides credible evidence

that the amount bywhich the normal value of the merchandise exceeds the

export price (or the constructed export price) of the merchandise is

significantly less than the amount of such excess specified in the

antidumping duty order published under subsection (a); and

(E) the data concerning the normal value and the export price (or the

constructed export price) apply to sales in the usual commercial quantities

and in the ordinary course of trade and the number of such sales are

sufficient to form an adequate basis for comparison.

(2) NOTICE; HEARING.—If the administering authority permits the posting of

a bond or other security in lieu of the deposit of estimated antidumping duties

under paragraph (1), it shall—

(A) publish notice of its action in the Federal Register, and

(B) upon the request of any interested party, hold a hearing in

accordance with section 774 before determining the normal value and the

export price (or the constructed export price) of the merchandise.
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(3) DETERMINATIONS TO BE BASIS OF ANTIDUMPING DUTY.—The

administering authority shall publish notice in the Federal Register of the

results of its determination of normal value and export price (or the constructed

export price), and that determination shall be the basis for the assessment of

antidumping duties on entries of merchandise to which the notice under this

subsection applies and also shall be the basis for the deposit of estimated

antidumping duties on future entries of merchandise of manufacturers,

producers, or exporters described in paragraph (1) to which the order issued

under subsection (a) applies.

(4) PROVISION OF BUSINESS PROPRIETARY INFORMATION; WRITTEN

COMMENTS.—Before determining whether to permit the posting of bond or

other security under paragraph (1) in lieu of the deposit of estimated

antidumping duties, the administering authority shall—

(A) make all business proprietary information supplied to the

administering authority under paragraph (1) available under a protective

order in accordance with section 777(c) to all interested parties described

in subparagraph (C), (D), (E), (F), or (G) of section 771(9), and

(B) afford all interested parties an opportunity to file written comments

on whether the posting of bond or other security under paragraph (1) in

lieu of the deposit of estimated antidumping duties should be permitted.

(d) SPECIAL RULE FOR REGIONAL INDUSTRIES.—

(1) IN GENERAL.—In an investigation in which the Commission makes a

regional industry determination under section 771(4)(C), the administering

authority shall, to the maximum extent possible, direct that duties be assessed

only on the subject merchandise of the specific exporters or producers that

exported the subject merchandise for sale in the region concerned during the

period of investigation.

(2) EXCEPTION FORNEWEXPORTERS AND PRODUCERS.—After publication of

the antidumping duty order, if the administering authority finds that a new

exporter or producer is exporting the subject merchandise for sale in the region

concerned, the administering authority shall direct that duties be assessed on

the subject merchandise of the new exporter or producer consistent with the

provisions of section 751(a)(2)(B).

SEC. 737. TREATMENT OF DIFFERENCE BETWEEN DEPOSIT OF ESTIMATED

ANTIDUMPING DUTY AND FINAL ASSESSED DUTY UNDER ANTIDUMPING DUTY

ORDER. [19 U.S.C. 1673f]

(a) DEPOSIT OFESTIMATEDANTIDUMPINGDUTYUNDERSECTION733(d)(1)(B).—

If the amount of a cash deposit, or the amount of any bond or other security,

required as security for an estimated antidumping duty under section 733(d)(1)(B)

is different from the amount of the antidumping duty determined under an

antidumping duty order published under section 736, then the difference for entries

of merchandise entered, or withdrawn from warehouse, for consumption before
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notice of the affirmative determination of the Commission under section 735(b) is

published shall be—

(1) disregarded, to the extent that the cash deposit, bond, or other security

collected is lower than the duty under the order, or

(2) refunded or released, to the extent that the cash deposit, bond, or other

security is higher than the duty under the order.

(b) DEPOSIT OFESTIMATEDANTIDUMPINGDUTYUNDERSECTION 736(a)(3).—If

the amount of an estimated antidumping duty deposited under section 736(a)(3) is

different from the amount of the antidumping duty determined under an

antidumping duty order published under section 736, then the difference for entries

of merchandise entered, or withdrawn fromwarehouse, for consumption after notice

of the affirmative determination of the Commission under section 735(b) is

published shall be—

(1) collected, to the extent that the deposit under section 736(a)(3) is lower

than the duty determined under the order, or

(2) refunded, to the extent that the deposit under section 736(a)(3) is higher

than the duty determined under the order,

together with interest as provided by section 778.

SEC. 738. CONDITIONAL PAYMENT OF ANTIDUMPING DUTY. [19 U.S.C. 1673g]

(a) GENERAL RULE.—For all entries, or withdrawals from warehouse, for

consumption of merchandise subject to an antidumping duty order on or after the

date of publication of such order, no customs officer may deliver merchandise of

that class or kind to the person by whom or for whose account it was imported

unless that person complies with the requirements of subsection (b) and deposits

with the appropriate customs officer an estimated antidumping duty in an amount

determined by the administering authority.

(b) IMPORTER REQUIREMENTS.—In order to meet the requirements of this

subsection, a person shall—

(1) furnish, or arrange to have furnished, to the appropriate customs officer

such information as the administering authority deems necessary for

determining the export price (or the constructed export price) of the

merchandise imported by or for the account of that person, and such other

information as the administering authority deems necessary for ascertaining any

antidumping duty to be imposed under this title;

(2) maintain and furnish to the customs officer such records concerning the

sale of the merchandise as the administering authority, by regulation, requires;

(3) state under oath before the customs officer that he is not an exporter, or if

he is an exporter, declare under oath at the time of entry the constructed export

price of the merchandise to the customs officer if it is then known, or, if not, so

declare within 30 days after the merchandise has been sold, or has been made

the subject of an agreement to be sold, in the United States; and

(4) pay, or agree to pay on demand, to the customs officer the amount of

antidumping duty imposed under section 731 on that merchandise.
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SEC. 739. ESTABLISHMENT OF PRODUCT CATEGORIES FOR SHORT LIFE CYCLE

MERCHANDISE. [19 U.S.C. 1673h]

(a) ESTABLISHMENT OF PRODUCT CATEGORIES.—

(1) PETITIONS.—

(A) IN GENERAL.—An eligible domestic entity may file a petition with

the Commission requesting that a product category be established with

respect to short life cycle merchandise at any time after the merchandise

becomes the subject of 2 or more affirmative dumping determinations.

(B) CONTENTS.—A petition filed under subparagraph (A) shall—

(i) identify the short life cycle merchandise that is the subject of the

affirmative dumping determinations,

(ii) specify the short life cycle merchandise that the petitioner seeks

to have included in the same product category as themerchandise that

is subject to the affirmative dumping determinations,

(iii) specify any short life cycle merchandise the petitioner

particularly seeks to have excluded from the product category,

(iv) provide reasons for the inclusions and exclusions specified

under clauses (ii) and (iii), and

(v) identify such merchandise in terms of the designations used in

the Harmonized Tariff Schedule of the United States.

(2) DETERMINATIONS ON SUFFICIENCY OF PETITION.—Upon receiving a

petition under paragraph (1), the Commission shall—

(A) request the administering authority to confirm promptly the

affirmative determinations on which the petition is based, and

(B) upon receipt of such confirmation, determine whether the

merchandise covered by the confirmed affirmative determinations is short

life cycle merchandise and whether the petitioner is an eligible domestic

entity.

(3) NOTICE; HEARINGS.—If the determinations under paragraph (2)(B) are

affirmative, the Commission shall—

(A) publish notice in the Federal Register that the petition has been

received, and

(B) provide opportunity for the presentation of views regarding the

establishment of the requested product category, including a public

hearing if requested by any interested person.

(4) DETERMINATIONS.—

(A) IN GENERAL.—By no later than the date that is 90 days after the date

on which a petition is filed under paragraph (1), the Commission shall

determine the scope of the product category into which the short life cycle

merchandise that is the subject of the affirmative dumping determinations

identified in such petition shall be classified for purposes of this section.

(B) MODIFICATIONS NOT REQUESTED BY PETITION.—
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(i) IN GENERAL.—The Commission may, on its own initiative, make

a determination modifying the scope of any product category

established under subparagraph (A) at any time.

(ii) NOTICE AND HEARING.—Determinations may be made under

clause (i) only after the Commission has—

(I) published in the Federal Register notice of the proposed

modification, and

(II) provided interested parties an opportunity for a hearing,

and a period for the submission of written comments, on the

classification of merchandise into the product categories to be

affected by such determination.

(C) BASIS OF DETERMINATIONS.—In making determinations under

subparagraph (A) or (B), the Commission shall ensure that each product

category consists of similar short life cyclemerchandisewhich is produced

by similar processes under similar circumstances and has similar uses.

(b) DEFINITIONS.—For purposes of this section—

(1) ELIGIBLEDOMESTIC ENTITY.—The term “eligible domestic entity”means

a manufacturer or producer in the United States, or a certified union or

recognized union or group of workers which is representative of an industry in

the United States, that manufactures or produces short life cycle merchandise

that is—

(A) like or directly competitive with other merchandise that is the

subject of 2 or more affirmative dumping determinations, or

(B) is similar enough to such other merchandise as to be considered for

inclusion with such merchandise in a product monitoring category

established under this section.

(2) AFFIRMATIVE DUMPING DETERMINATION.—The term “affirmative

dumping determination” means—

(A) any affirmative final determination made by the administering

authority under section 735(a) during the 8-year period preceding the

filing of the petition under this section that results in the issuance of an

antidumping duty order under section 736 which requires the deposit of

estimated antidumping duties at a rate of not less than 15 percent ad

valorem, or

(B) any affirmative preliminary determination that—

(i) is made by the administering authority under section 733(b)

during the 8-year period preceding the filing of the petition under this

section in the course of an investigation for which no final

determination is made under section 735 by reason of a suspension of

the investigation under section 734, and

(ii) includes a determination that the estimated average amount by

which the normal value of the merchandise exceeds the export price

(or the constructed export price) of the merchandise is not less than
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15 percent ad valorem.

(3) SUBJECT OF AFFIRMATIVE DUMPING DETERMINATION.—

(A) IN GENERAL.—Short life cycle merchandise of a manufacturer shall

be treated as being the subject of an affirmative dumping determination

only if the administering authority—

(i) makes a separate determination of the amount by which the

normal value of such merchandise of the manufacturer exceeds the

export price (or the constructed export price) of such merchandise of

the manufacturer, and

(ii) specifically identifies the manufacturer by name with such

amount in the affirmative dumping determination or in an

antidumping duty order issued as a result of the affirmative dumping

determination.

(B) EXCLUSION.—Short life cycle merchandise of a manufacturer shall

not be treated as being the subject of an affirmative dumping

determination if—

(i) such merchandise of the manufacturer is part of a group of

merchandise to which the administering authority assigns (in lieu of

making separate determinations described in subparagraph (A)(i)(I))

an amount determined to be the amount bywhich the normal value of

the merchandise in such group exceeds the export price (or the

constructed export price) of the merchandise in such group, and

(ii) the merchandise and the manufacturer are not specified by name

in the affirmative dumping determination or in any antidumping duty

order issued as a result of such affirmative dumping determination.

(4) SHORT LIFE CYCLE MERCHANDISE.—That term “short life cycle

merchandise” means any product that the Commission determines is likely to

become outmoded within 4 years, by reason of technological advances, after

the product is commercially available. For purposes of this paragraph, the term

“outmoded” refers to a kind of style that is no longer state-of-the-art.

(c) TRANSITIONALRULES.—

(1) For purposes of this section and section 733(b)(1) (B) and (C), all

affirmative dumping determinations described in subsection (b)(2)(A) that were

made after December 31, 1980, and before the date of enactment of the

Omnibus Trade and Competitiveness Act of 1988 [enactedAug. 23, 1988], and

all affirmative dumping determinations described in subsection (b)(2)(B) that

were made after December 31, 1984, and before the date of enactment of such

Act, with respect to each category of short life cycle merchandise of the same

manufacturer shall be treated as one affirmative dumping determination with

respect to that category for that manufacturer which was made on the date on

which the latest of such determinations was made.

(2) No affirmative dumping determination that—

(A) is described in subsection (b)(2)(A) and wasmade before January 1,
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1981, or

(B) is described in subsection (b)(2)(B) and was made before January 1,

1985,

may be taken into account under this section or section 733(b)(1) (B) and (C).

3. Administrative Review of Antidumping and Countervailing Duties

Subtitle C of Title VII (Sections 751, 752, 761, and 762) of the Tariff Act of
1930, as amended

[19 U.S.C. 1675, 1675a, 1676, 1676a; Public Law 71-361, as amended, by Public Law 96-39, Public

Law 98-573, Public Law 100-418, Public Law 103-465, and P.L. 106-36]

CHAPTER 1—REVIEW OF AMOUNT OF DUTY AND AGREEMENTS OTHER THAN

QUANTITATIVE RESTRICTION AGREEMENTS

SEC. 751. ADMINISTRATIVE REVIEW OF DETERMINATIONS.
(a) PERIODIC REVIEW OF AMOUNT OF DUTY.—

(1) IN GENERAL.—At least once during each 12-month period beginning on

the anniversary of the date of publication of a countervailing duty order under

this title or under section 303 of this Act, an antidumping duty order under this

title or a finding under the Antidumping Act, 1921, or a notice of the

suspension of an investigation, the administering authority, if a request for such

a review has been received and after publication of notice of such review in the

Federal Register, shall—

(A) review and determine the amount of any net countervailable subsidy,

(B) review, and determine (in accordance with paragraph (2)), the

amount of any antidumping duty, and

(C) review the current status of, and compliance with, any agreement by

reason of which an investigation was suspended, and review the amount of

any net countervailable subsidy or dumping margin involved in the

agreement,

and shall publish in the Federal Register the results of such review, together

with notice of any duty to be assessed, estimated duty to be deposited, or

investigation to be resumed.

(2) DETERMINATION OF ANTIDUMPING DUTIES.—

(A) IN GENERAL.—For the purpose of paragraph (1)(B), the

administering authority shall determine—

(i) the normal value and export price (or constructed export price)

of each entry of the subject merchandise, and

(ii) the dumping margin for each such entry.

(B) DETERMINATIONOFANTIDUMPINGORCOUNTERVAILINGDUTIES FOR

NEW EXPORTERS AND PRODUCERS.—
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(i) IN GENERAL.—If the administering authority receives a request

from an exporter or producer of the subject merchandise establishing

that—

(I) such exporter or producer did not export the merchandise

that was the subject of an antidumping duty or countervailing

duty order to the United States (or, in the case of a regional

industry, did not export the subject merchandise for sale in the

region concerned) during the period of investigation, and

(II) such exporter or producer is not affiliated (within the

meaning of section 771(33)) with any exporter or producer who

exported the subject merchandise to the United States (or in the

case of a regional industry, who exported the subject

merchandise for sale in the region concerned) during that period,

the administering authority shall conduct a review under this

subsection to establish an individual weighted average dumping

margin or an individual countervailing duty rate (as the case may be)

for such exporter or producer.

(ii) TIME FOR REVIEW UNDER CLAUSE (i).—The administering

authority shall commence a review under clause (i) in the calendar

month beginning after—

(I) the end of the 6-month period beginning on the date of the

countervailing duty or antidumping duty order under review, or

(II) the end of any 6-month period occurring thereafter,

if the request for the review is made during that 6-month period.

(iii) POSTING BOND OR SECURITY.—The administering authority

shall, at the time a review under this subparagraph is initiated, direct

the Customs Service to allow, at the option of the importer, the

posting, until the completion of the review, of a bond or security in

lieu of a cash deposit for each entry of the subject merchandise.

(iv) TIME LIMITS.—The administering authority shall make a

preliminary determination in a review conducted under this

subparagraph within 180 days after the date on which the review is

initiated, and a final determination within 90 days after the date the

preliminary determination is issued, except that if the administering

authority concludes that the case is extraordinarily complicated, it

may extend the 180-day period to 300 days and may extend the 90-

day period to 150 days.

(C) RESULTS OF DETERMINATIONS.—The determination under this

paragraph shall be the basis for the assessment of countervailing or

antidumping duties on entries of merchandise covered by the

determination and for deposits of estimated duties.

(3) TIME LIMITS.—
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(A) PRELIMINARY AND FINAL DETERMINATIONS.—The administering

authority shall make a preliminary determination under subparagraph (A),

(B), or (C) of paragraph (1) within 245 days after the last day of themonth

in which occurs the anniversary of the date of publication of the order,

finding, or suspension agreement for which the reviewunder paragraph (1)

is requested, and a final determination under paragraph (1) within 120

days after the date on which the preliminary determination is published. If

it is not practicable to complete the review within the foregoing time, the

administering authority may extend that 245-day period to 365 days and

may extend that 120-day period to 180 days. The administering authority

may extend the time for making a final determination without extending

the time for making a preliminary determination, if such final

determination is made not later than 300 days after the date on which the

preliminary determination is published.

(B) LIQUIDATIONOF ENTRIES.—If the administering authority orders any

liquidation of entries pursuant to a review under paragraph (1), such

liquidation shall be made promptly and, to the greatest extent practicable,

within 90 days after the instructions to Customs are issued. In any case in

which liquidation has not occurred within that 90-day period, the Secretary

of the Treasury shall, upon the request of the affected party, provide an

explanation thereof.

(C) EFFECT OF PENDING REVIEW UNDER SECTION 516A.—In a case in

which a final determination under paragraph (1) is under review under

section 516A and a liquidation of entries covered by the determination is

enjoined under section 516A(c)(2) or suspended under section

516A(g)(5)(C), the administering authority shall, within 10 days after the

final disposition of the review under section 516A, transmit to the Federal

Register for publication the final disposition and issue instructions to the

Customs Service with respect to the liquidation of entries pursuant to the

review. In such a case, the 90-day period referred to in subparagraph (B)

shall begin on the day on which the administering authority issues such

instructions.

(4) ABSORPTION OF ANTIDUMPING DUTIES.—During any review under this

subsection initiated 2 years or 4 years after the publication of an antidumping

duty order under section 736(a), the administering authority, if requested, shall

determine whether antidumping duties have been absorbed by a foreign

producer or exporter subject to the order if the subject merchandise is sold in

the United States through an importer who is affiliated with such foreign

producer or exporter. The administering authority shall notify the Commission

of its findings regarding such duty absorption for the Commission to consider

in conducting a review under subsection (c).

(b) REVIEWS BASED ON CHANGED CIRCUMSTANCES.—
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(1) IN GENERAL.—Whenever the administering authority or the Commission

receives information concerning, or a request from an interested party for a

review of—

(A) a final affirmative determination that resulted in an antidumping

duty order under this title or a finding under the Antidumping Act, 1921,

or in a countervailing duty order under this title or section 303,

(B) a suspension agreement accepted under section 704 or 734, or

(C) a final affirmative determination resulting from an investigation

continued pursuant to section 704(g) or 734(g),

which shows changed circumstances sufficient to warrant a review of such

determination or agreement, the administering authority or the Commission (as

the case may be) shall conduct a review of the determination or agreement after

publishing notice of the review in the Federal Register.

(2) COMMISSION REVIEW.—In conducting a reviewunder this subsection, the

Commission shall—

(A) in the case of a countervailing duty order or antidumping duty order

or finding, determine whether revocation of the order or finding is likely to

lead to continuation or recurrence of material injury,

(B) in the case of a determination made pursuant to section 704(h)(2) or

734(h)(2), determine whether the suspension agreement continues to

eliminate completely the injurious effects of imports of the subject

merchandise, and

(C) in the case of an affirmative determination resulting from an

investigation continued under section 704(g) or 734(g), determinewhether

termination of the suspended investigation is likely to lead to continuation

or recurrence of material injury.

(3) BURDEN OF PERSUASION.—During a review conducted by the

Commission under this subsection—

(A) the party seeking revocation of an order or finding described in

paragraph (1)(A) shall have the burden of persuasion with respect to

whether there are changed circumstances sufficient to warrant such

revocation, and

(B) the party seeking termination of a suspended investigation or a

suspension agreement shall have the burden of persuasion with respect to

whether there are changed circumstances sufficient to warrant such

termination.

(4) LIMITATION ON PERIOD FOR REVIEW.—In the absence of good cause

shown—

(A) the Commission may not reviewa determinationmade under section

705(b) or 735(b), or an investigation suspended under section 704 or 734,

and

(B) the administering authority may not review a determination made

under section 705(a) or 735(a), or an investigation suspended under
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section 704 or 734,

less than 24 months after the date of publication of notice of that determination

or suspension.

(c) FIVE-YEAR REVIEW.—

(1) IN GENERAL.—Notwithstanding subsection (b) and except in the case of a

transition order defined in paragraph (6), 5 years after the date of publication

of—

(A) a countervailing duty order (other than a countervailing duty order

to which subparagraph (B) applies or which was issued without an

affirmative determination of injury by the Commission under section 303),

an antidumping duty order, or a notice of suspension of an investigation,

described in subsection (a)(1),

(B) a notice of injury determination under section 753 with respect to a

countervailing duty order, or

(C) a determination under this section to continue an order or

suspension agreement,

the administering authority and the Commission shall conduct a review to

determine, in accordance with section 752, whether revocation of the

countervailing or antidumping duty order or termination of the investigation

suspended under section 704 or 734 would be likely to lead to continuation or

recurrence of dumping or a countervailable subsidy (as the casemaybe) and of

material injury.

(2) NOTICEOF INITIATIONOFREVIEW.—Not later than 30 days before the fifth

anniversary of the date described in paragraph (1), the administering authority

shall publish in the Federal Register a notice of initiation of a reviewunder this

subsection and request that interested parties submit—

(A) a statement expressing their willingness to participate in the review

by providing information requested by the administering authority and the

Commission,

(B) a statement regarding the likely effects of revocation of the order or

termination of the suspended investigation, and

(C) such other information or industry data as the administering

authority or the Commission may specify.

(3) RESPONSES TO NOTICE OF INITIATION.—

(A) NO RESPONSE.—If no interested party responds to the notice of

initiation under this subsection, the administering authority shall issue a

final determination, within 90 days after the initiation of a review,

revoking the order or terminating the suspended investigation to which

such notice relates. For purposes of this paragraph, an interested party

means a party described in section 771(9) (C), (D), (E), (F), or (G).

(B) INADEQUATE RESPONSE.—If interested parties provide inadequate

responses to a notice of initiation, the administering authority, within 120

days after the initiation of the review, or the Commission, within 150 days
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after such initiation, may issue, without further investigation, a final

determination based on the facts available, in accordancewith section 776.

(4) WAIVER OF PARTICIPATION BY CERTAIN INTERESTED PARTIES.—

(A) IN GENERAL.—An interested party described in section 771(9) (A)

or (B) may elect not to participate in a review conducted by the

administering authority under this subsection and to participate only in the

review conducted by the Commission under this subsection.

(B) EFFECT OF WAIVER.—In a review in which an interested party

waives its participation pursuant to this paragraph, the administering

authority shall conclude that revocation of the order or termination of the

investigation would be likely to lead to continuation or recurrence of

dumping or a countervailable subsidy (as the case may be) with respect to

that interested party.

(5) CONDUCT OF REVIEW.—

(A) TIME LIMITS FOR COMPLETION OF REVIEW.—Unless the review has

been completed pursuant to paragraph (3) or paragraph (4) applies, the

administering authority shall make its final determination pursuant to

section 752 (b) or (c) within 240 days after the date on which a review is

initiated under this subsection. If the administering authoritymakes a final

affirmative determination, the Commission shall make its final

determination pursuant to section 752(a) within 360 days after the date on

which a review is initiated under this subsection.

(B) EXTENSION OF TIME LIMIT.—The administering authority or the

Commission (as the case may be) may extend the period of time for

making their respective determinations under this subsection by not more

than 90 days, if the administering authority or the Commission (as the case

may be) determines that the review is extraordinarily complicated. In a

review in which the administering authority extends the time for making a

final determination, but the Commission does not extend the time for

making a determination, the Commission's determination shall be made

not later than 120 days after the date on which the final determination of

the administering authority is published.

(C) EXTRAORDINARILYCOMPLICATED.—For purposes of this subsection,

the administering authority or the Commission (as the case may be) may

treat a review as extraordinarily complicated if—

(i) there is a large number of issues,

(ii) the issues to be considered are complex,

(iii) there is a large number of firms involved,

(iv) the orders or suspended investigations have been grouped as

described in subparagraph (D), or

(v) it is a review of a transition order.

(D) GROUPED REVIEWS.—The Commission, in consultation with the

administering authority, may group orders or suspended investigations for
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review if it considers that such grouping is appropriate and will promote

administrative efficiency. Where orders or suspended investigations have

been grouped, the Commission shall, subject to subparagraph (B), make its

final determination under this subsection not later than 120 days after the

date that the administering authority publishes notice of its final

determination with respect to the last order or agreement in the group.

(6) SPECIAL TRANSITION RULES.—

(A) SCHEDULE FOR REVIEWS OF TRANSITION ORDERS.—

(i) INITIATION.—The administering authority shall begin its review

of transition orders in the 42d calendar month after the date such

orders are issued. A review of all transition orders shall be initiated

not later than the 5th anniversary after the date such orders are issued.

(ii) COMPLETION.—A review of a transition order shall be

completed not later than 18 months after the date such review is

initiated. Reviews of all transition orders shall be completed not later

than 18 months after the 5th anniversary of the date such orders are

issued.

(iii) SUBSEQUENTREVIEWS.—The time limits set forth in clauses (i)

and (ii) shall be applied to all subsequent 5-year reviews of transition

orders by substituting “date of the determination to continue such

orders” for “date such orders are issued”.

(iv) REVOCATIONAND TERMINATION.—No transition order may be

revoked under this subsection before the date that is 5 years after the

date theWTOAgreement enters into force with respect to the United

States.

(B) SEQUENCEOF TRANSITION REVIEWS.—The administering authority,

in consultation with the Commission, shall determine such sequence of

review of transition orders as it deems appropriate to promote

administrative efficiency. To the extent practicable, older orders shall be

reviewed first.

(C) DEFINITION OF TRANSITION ORDER.—For purposes of this section,

the term “transition order” means—

(i) a countervailing duty order under this title or under section 303,

(ii) an antidumping duty order under this title or a finding under the

Antidumping Act, 1921, or

(iii) a suspension of an investigation under section 704 or 734,

which is in effect on the date the WTO Agreement enters into force with

respect to the United States.

(D) ISSUE DATE FOR TRANSITION ORDERS.—For purposes of this

subsection, a transition order shall be treated as issued on the date the

WTO Agreement enters into force with respect to the United States, if

such order is based on an investigation conducted by both the

administering authority and the Commission.
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(7) EXCLUSIONS FROM COMPUTATIONS.—

(A) IN GENERAL.—Subject to subparagraph (B), there shall be excluded

from the computation of the 5-year period described in paragraph (1) and

the periods described in paragraph (6) and period during which the

importation of the subject merchandise is prohibited on account of the

imposition, under the International Emergency Economic Powers Act or

other provision of law, of sanctions by the United States against the

country in which the subject merchandise originates.

(B) APPLICATIONOF EXCLUSION.—Subparagraph (A) shall apply onlywith

respect to subject merchandise which originates in a country that is not a

WTO member.

(d) REVOCATION OF ORDER OR FINDING; TERMINATION OF SUSPENDED

INVESTIGATION.—

(1) IN GENERAL.—The administering authority may revoke, in whole or in

part, a countervailing duty order or an antidumping duty order or finding, or

terminate a suspended investigation, after review under subsection (a) or (b).

The administering authority shall not revoke, in whole or in part, a

countervailing duty order or terminate a suspended investigation on the basis of

any export taxes, duties, or other charges levied on the export of the subject

merchandise to the United States which are specifically intended to offset the

countervailable subsidy received.

(2) FIVE-YEAR REVIEWS.—In the case of a review conducted under

subsection (c), the administering authority shall revoke a countervailing duty

order or an antidumping duty order or finding, or terminate a suspended

investigation, unless—

(A) the administering authoritymakes a determination that dumping or a

countervailable subsidy, as the case may be, would be likely to continue or

recur, and

(B) the Commission makes a determination that material injury would

be likely to continue or recur as described in section 752(a).

(3) APPLICATIONOFREVOCATIONOR TERMINATION.—Adetermination under

this section to revoke an order or finding or terminate a suspended

investigation shall apply with respect to unliquidated entries of the subject

merchandise which are entered, or withdrawn from warehouse, for

consumption on or after the date determined by the administering authority.

(e) HEARINGS.—Whenever the administering authority or the Commission

conducts a review under this section, it shall, upon the request of an interested party,

hold a hearing in accordance with section 774(b) in connection with that review.
(f) DETERMINATION THAT BASIS FOR SUSPENSION NO LONGER EXISTS.—If the

determination of the Commission under subsection (b)(2)(B) is negative, the
suspension agreement shall be treated as not accepted, beginning on the date of
publication of the Commission's determination, and the administering authority and
the Commission shall proceed, under section 704(i) or 734(i), as if the suspension
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agreement had been violated on that date, except that no duty under any order
subsequently issued shall be assessed on merchandise entered, or withdrawn from
warehouse, for consumption before that date.
(g) REVIEWS TO IMPLEMENT RESULTS OF SUBSIDIES ENFORCEMENT

PROCEEDING.—
(1) VIOLATIONS OF ARTICLE 8 OF THE SUBSIDIES AGREEMENT.—If—

(A) the administering authority receives notice from the Trade
Representative of a violation of Article 8 of the Subsidies Agreement,
(B) the administering authority has reason to believe that merchandise

subject to an existing countervailing duty order or suspended investigation
is benefiting from the subsidy or subsidy program found to have been in
violation of Article 8 of the Subsidies Agreement, and
(C) no review pursuant to subsection (a)(1) is in progress,

the administering authority shall conduct a review of the order or suspended
investigation to determine whether the subject merchandise benefits from the
subsidy or subsidy program found to have been in violation of Article 8 of the
Subsidies Agreement. If the administering authority determines that the subject
merchandise is benefiting from the subsidy or subsidy program, it shall make
appropriate adjustments in the estimated duty to be deposited or appropriate
revisions to the terms of the suspension agreement.4

4 Article 8 of the Uruguay Round Subsidies Agreement lapsed January 1, 2000.

(2) WITHDRAWALOFSUBSIDYOR IMPOSITIONOFCOUNTERMEASURES.—If the
Trade Representative notifies the administering authority that, pursuant to
Article 4 or Article 7 of the Subsidies Agreement—

(A)(i) the United States has imposed countermeasures, and
(ii) such countermeasures are based on the effects in the United

States of imports of merchandise that is the subject of a countervailing
duty order, or

(B) a WTO member country has withdrawn a countervailable subsidy
provided with respect to merchandise subject to a countervailing duty
order,

the administering authority shall conduct a review to determine if the amount of
the estimated duty to be deposited should be adjusted or the order should be
revoked.
(3) EXPEDITED REVIEW.—The administering authority shall conduct reviews

under this subsection on an expedited basis, and shall publish the results of
such reviews in the Federal Register.

(h) CORRECTION OF MINISTERIAL ERRORS.—The administering authority shall
establish procedures for the correction of ministerial errors in final determinations
within a reasonable time after the determinations are issued under this section. Such
procedures shall ensure opportunity for interested parties to present their views
regarding any such errors. As used in this subsection, the term “ministerial error”
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includes errors in addition, subtraction, or other arithmetic function, clerical errors
resulting from inaccurate copying, duplication, or the like, and any other type of
unintentional error which the administering authority considers ministerial.

SEC. 752. SPECIAL RULES FOR SECTION 751(b) AND 751(c) REVIEWS. [19 U.S.C.

1675a]

(a) DETERMINATION OF LIKELIHOOD OF CONTINUATION OR RECURRENCE OF

MATERIAL INJURY.—

(1) IN GENERAL.—In a review conducted under section 751 (b) or (c), the

Commission shall determine whether revocation of an order, or termination of

a suspended investigation, would be likely to lead to continuation or recurrence

of material injury within a reasonably foreseeable time. The Commission shall

consider the likely volume, price effect, and impact of imports of the subject

merchandise on the industry if the order is revoked or the suspended

investigation is terminated. The Commission shall take into account—

(A) its prior injury determinations, including the volume, price effect,

and impact of imports of the subject merchandise on the industry before

the order was issued or the suspension agreement was accepted,

(B) whether any improvement in the state of the industry is related to the

order or the suspension agreement,

(C) whether the industry is vulnerable to material injury if the order is

revoked or the suspension agreement is terminated, and

(D) in an antidumping proceeding under section 751(c), the findings of

the administering authority regarding duty absorption under section

751(a)(4).

(2) VOLUME.—In evaluating the likely volume of imports of the subject

merchandise if the order is revoked or the suspended investigation is

terminated, the Commission shall consider whether the likely volume of

imports of the subject merchandise would be significant if the order is revoked

or the suspended investigation is terminated, either in absolute terms or relative

to production or consumption in the United States. In so doing, the

Commission shall consider all relevant economic factors, including—

(A) any likely increase in production capacity or existing unused

production capacity in the exporting country,

(B) existing inventories of the subject merchandise, or likely increases

in inventories,

(C) the existence of barriers to the importation of suchmerchandise into

countries other than the United States, and

(D) the potential for product-shifting if production facilities in the

foreign country, which can be used to produce the subject merchandise,

are currently being used to produce other products.

(3) PRICE.—In evaluating the likely price effects of imports of the subject

merchandise if the order is revoked or the suspended investigation is

terminated, the Commission shall consider whether—
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(A) there is likely to be significant price underselling by imports of the

subject merchandise as compared to domestic like products, and

(B) imports of the subject merchandise are likely to enter the United

States at prices that otherwise would have a significant depressing or

suppressing effect on the price of domestic like products.

(4) IMPACTON THE INDUSTRY.—In evaluating the likely impact of imports of

the subject merchandise on the industry if the order is revoked or the suspended

investigation is terminated, the Commission shall consider all relevant

economic factors which are likely to have a bearing on the state of the industry

in the United States, including, but not limited to—

(A) likely declines in output, sales, market share, profits, productivity,

return on investments, and utilization of capacity,

(B) likely negative effects on cash flow, inventories, employment,

wages, growth, ability to raise capital, and investment, and

(C) likely negative effects on the existing development and production

efforts of the industry, including efforts to develop a derivative or more

advanced version of the domestic like product.

The Commission shall evaluate all relevant economic factors described in this

paragraph within the context of the business cycle and the conditions of

competition that are distinctive to the affected industry.

(5) BASIS FOR DETERMINATION.—The presence or absence of any factor

which the Commission is required to consider under this subsection shall not

necessarily give decisive guidance with respect to the Commission's

determination of whether material injury is likely to continue or recur within a

reasonably foreseeable time if the order is revoked or the suspended

investigation is terminated. In making that determination, the Commission shall

consider that the effects of revocation or termination may not be imminent, but

may manifest themselves only over a longer period of time.

(6) MAGNITUDE OF MARGIN OF DUMPING AND NET COUNTERVAILABLE

SUBSIDY; NATUREOFCOUNTERVAILABLESUBSIDY.—Inmaking a determination

under section 751 (b) or (c), the Commission may consider the magnitude of

the margin of dumping or the magnitude of the net countervailable subsidy. If a

countervailable subsidy is involved the Commission shall consider information

regarding the nature of the countervailable subsidy andwhether the subsidy is a

subsidy described in Article 3 or 6.1 of the Subsidies Agreement.5

(7) CUMULATION.—For purposes of this subsection, the Commission may

cumulatively assess the volume and effect of imports of the subject

merchandise from all countries with respect to which reviews under section 751

(b) or (c) were initiated on the same day, if such imports would be likely to

compete with each other and with domestic like products in the United States

market. The Commission shall not cumulatively assess the volume and effects

5 Article 6.1 of the Uruguay Round Subsidies Agreement lapsed January 1, 2000.
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of imports of the subject merchandise in a case in which it determines that such

imports are likely to have no discernible adverse impact on the domestic

industry.

(8) SPECIALRULE FORREGIONAL INDUSTRIES.—In a reviewunder section 751

(b) or (c) involving a regional industry, the Commission may base its

determination on the regional industry defined in the original investigation

under this title, another region that satisfies the criteria established in section

771(4)(C), or the United States as a whole. In determining if a regional

industry analysis is appropriate for the determination in the review, the

Commission shall consider whether the criteria established in section 771(4)(C)

are likely to be satisfied if the order is revoked or the suspended investigation

is terminated.

(b) DETERMINATION OF LIKELIHOOD OF CONTINUATION OR RECURRENCE OF A

COUNTERVAILABLE SUBSIDY.—

(1) IN GENERAL.—In a review conducted under section 751(c), the

administering authority shall determine whether revocation of a countervailing

duty order or termination of a suspended investigation under section 704would

be likely to lead to continuation or recurrence of a countervailable subsidy.

The administering authority shall consider—

(A) the net countervailable subsidy determined in the investigation and

subsequent reviews, and

(B) whether any change in the program which gave rise to the net

countervailable subsidy described in subparagraph (A) has occurred that is

likely to affect that net countervailable subsidy.

(2) CONSIDERATION OF OTHER FACTORS.—If good cause is shown, the

administering authority shall also consider—

(A) programs determined to provide countervailable subsidies in other

investigations or reviews under this title, but only to the extent that such

programs—

(i) can potentially be used by the exporters or producers subject to

the review under section 751(c), and

(ii) did not exist at the time that the countervailing duty order was

issued or the suspension agreement was accepted, and

(B) programs newly alleged to provide countervailable subsidies but

only to the extent that the administering authority makes an affirmative

countervailing duty determination with respect to such programs and with

respect to the exporters or producers subject to the review.

(3) NET COUNTERVAILABLE SUBSIDY.—The administering authority shall

provide to the Commission the net countervailable subsidy that is likely to

prevail if the order is revoked or the suspended investigation is terminated. The

administering authority shall normally choose a net countervailable subsidy

that was determined under section 705 or subsection (a) or (b)(1) of section

751.
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(4) SPECIAL RULE.—

(A) TREATMENT OF ZERO AND DE MINIMIS RATES.—A net

countervailable subsidy described in paragraph (1)(A) that is zero or de

minimis shall not by itself require the administering authority to determine

that revocation of a countervailing duty order or termination of a

suspended investigation would not be likely to lead to continuation or

recurrence of a countervailable subsidy.

(B) APPLICATION OF DE MINIMIS STANDARDS.—For purposes of this

paragraph, the administering authority shall apply the de minimis

standards applicable to reviews conducted under subsections (a) and (b)(1)

of section 751.

(c) DETERMINATION OF LIKELIHOOD OF CONTINUATION OR RECURRENCE OF

DUMPING.—

(1) IN GENERAL.—In a review conducted under section 751(c), the

administering authority shall determine whether revocation of an antidumping

duty order or termination of a suspended investigation under section 734would

be likely to lead to continuation or recurrence of sales of the subject

merchandise at less than fair value. The administering authority shall

consider—

(A) the weighted average dumping margins determined in the

investigation and subsequent reviews, and

(B) the volume of imports of the subject merchandise for the period

before and the period after the issuance of the antidumping duty order or

acceptance of the suspension agreement.

(2) CONSIDERATION OF OTHER FACTORS.—If good cause is shown, the

administering authority shall also consider such other price, cost, market, or

economic factors as it deems relevant.

(3) MAGNITUDEOF THEMARGIN OFDUMPING.—The administering authority

shall provide to the Commission the magnitude of the margin of dumping that

is likely to prevail if the order is revoked or the suspended investigation is

terminated. The administering authority shall normally choose a margin that

was determined under section 735 or under subsection (a) or (b)(1) of section

751.

(4) SPECIAL RULE.—

(A) TREATMENTOF ZEROORDEMINIMISMARGINS.—Adumpingmargin

described in paragraph (1)(A) that is zero or de minimis shall not by itself

require the administering authority to determine that revocation of an

antidumping duty order or termination of a suspended investigationwould

not be likely to lead to continuation or recurrence of sales at less than fair

value.

(B) APPLICATION OF DE MINIMIS STANDARDS.—For purposes of this

paragraph, the administering authority shall apply the de minimis
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standards applicable to reviews conducted under subsections (a) and (b) of

section 751.

CHAPTER 2—CONSULTATIONS AND DETERMINATIONS REGARDING

QUANTITATIVE RESTRICTION AGREEMENTS

SEC. 761. REQUIRED CONSULTATIONS. [19 U.S.C. 1676]

(a) AGREEMENTS IN RESPONSE TO COUNTERVAILABLE SUBSIDIES.—Within 90

days after the administering authority accepts a quantitative restriction agreement

under section 704(a)(2) or (c)(3), the President shall enter into consultations with

the government that is party to the agreement for purposes of—

(1) eliminating the countervailable subsidy completely, or

(2) reducing the net countervailable subsidy to a level that eliminates

completely the injurious effect of exports to the United States of the

merchandise.

(b) MODIFICATION OF AGREEMENTS ON BASIS OF CONSULTATIONS.—At the

direction of the President, the administering authority shall modify a quantitative

restriction agreement as a result of consultations entered into under subsection (a).

(c) SPECIAL RULE REGARDING AGREEMENTS UNDER SECTION 704(c)(3).—This

chapter shall cease to apply to a quantitative restriction agreement described in

section 704(c)(3) at such time as that agreement ceases to have force and effect

under section 704(f) or violation is found under section 704(i).

SEC. 762. REQUIRED DETERMINATIONS. [19 U.S.C. 1676a]

(a) IN GENERAL.—Before the expiration date, if any, of a quantitative restriction

agreement accepted under section 704(a)(2) or 704(c)(3) (if suspension of the

related investigation is still in effect)—

(1) the administering authority shall, at the direction of the President, initiate

a proceeding to determine whether any countervailable subsidy is being

provided with respect to the subject merchandise and, if being so provided, the

net countervailable subsidy; and

(2) if the administering authority initiates a proceeding under paragraph (1),

the Commission shall determine whether imports of the merchandise of the

kind subject to the agreement will, upon termination of the agreement,

materially injure, or threaten with material injury, an industry in the United

States or materially retard the establishment of such an industry.

(b) DETERMINATIONS.—The determinations required to be made by the

administering authority and the Commission under subsection (a) shall be made

under such procedures as the administering authority and the Commission,

respectively, shall by regulation prescribe, and shall be treated as final

determinations made under section 705 for purposes of judicial review under

section 516A. If the determinations by each are affirmative, the administering

authority shall—

(1) issue a countervailing duty order under section 706 effectivewith respect
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to merchandise entered on and after the date on which the agreement

terminates; and

(2) order the suspension of liquidation of all entries of subject merchandise

which are entered, or withdrawn fromwarehouse for consumption, on or after

the date of publication of the order in the Federal Register.

(c) HEARINGS.—The determination proceedings required to be prescribed under

subsection (b) shall provide that the administering authority and the Commission

must, upon the request of any interested party, hold a hearing in accordance with

section 774 on the issues involved.

4. General Provisions Relating to Antidumping and Countervailing Duties

Subtitle D of Title VII (Sections 771-782) of the Tariff Act of 1930, as
amended

[19 U.S.C. 1677, 1677-1, 1677-2; 1677a-1677j, 1677m Public Law 71-361, as amended by Public

Law 96-39, Public Law 98-573, Public Law 100-418, Public Law 103-465, and Public Law 104-295]

SEC. 771. DEFINITIONS; SPECIAL RULES.
For purposes of this title—

(1) ADMINISTERINGAUTHORITY.—The term“administering authority”means

the Secretary of Commerce, or any other officer of the United States to whom

the responsibility for carrying out the duties of the administering authority

under this title are transferred by law.

(2) COMMISSION.—The term “Commission” means the United States

International Trade Commission.

(3) COUNTRY.—The term “country” means a foreign country, a political

subdivision, dependent territory, or possession of a foreign country, and, except

for the purpose of antidumping proceedings, may include an association of 2 or

more foreign countries, political subdivisions, dependent territories, or

possessions of countries into a customs union outside the United States.

(4) INDUSTRY.—

(A) IN GENERAL.—The term “industry” means the producers as a whole

of a domestic like product, or those producers whose collective output of a

domestic like product constitutes a major proportion of the total domestic

production of the product.

(B) RELATED PARTIES.—

(i) If a producer of a domestic like product and an exporter or

importer of the subject merchandise are related parties, or if a

producer of the domestic like product is also an importer of the

subject merchandise, the producer may, in appropriate circumstances,

be excluded from the industry.

(ii) For purposes of clause (i), a producer and an exporter or

importer shall be considered to be related parties, if—
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(I) the producer directly or indirectly controls the exporter or

importer,

(II) the exporter or importer directly or indirectly controls the

producer,

(III) a third party directly or indirectly controls the producer

and the exporter or importer, or

(IV) the producer and the exporter or importer directly or

indirectly control a third party and there is reason to believe that

the relationship causes the producer to act differently than a

nonrelated producer.

For purposes of this subparagraph, a party shall be considered to

directly or indirectly control another party if the party is legally or

operationally in a position to exercise restraint or direction over the

other party.

(C) REGIONAL INDUSTRIES.—In appropriate circumstances, the United

States, for a particular product market, may be divided into 2 or more

markets and the producers within each market may be treated as if they

were a separate industry if—

(i) the producers within such market sell all or almost all of their

production of the domestic like product in question in that market,

and

(ii) the demand in that market is not supplied, to any substantial

degree, by producers of the product in question located elsewhere in

the United States.

In such appropriate circumstances, material injury, the threat of material

injury, or material retardation of the establishment of an industry may be

found to exist with respect to an industry even if the domestic industry as a

whole, or those producers whose collective output of a domestic like

product constitutes a major proportion of the total domestic production of

that product, is not injured, if there is a concentration of dumped imports

or imports of merchandise benefiting from a countervailable subsidy into

such an isolated market and if the producers of all, or almost all, of the

production within that market are beingmaterially injured or threatened by

material injury, or if the establishment of an industry is being materially

retarded, by reason of the dumped imports or imports of merchandise

benefiting from a countervailable subsidy. The term “regional industry”

means the domestic producers within a region who are treated as a

separate industry under this subparagraph.

(D) PRODUCT LINES.—The effect of dumped imports or imports of

merchandise benefiting from a countervailable subsidy shall be assessed in

relation to the United States production of a domestic like product if

available data permit the separate identification of production in terms of

such criteria as the production process or the producer's profits. If the
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domestic production of the domestic like product has no separate identity

in terms of such criteria, then the effect of the dumped imports or imports

of merchandise benefiting from a countervailable subsidy shall be assessed

by the examination of the production of the narrowest group or range of

products, which includes a domestic like product, for which the necessary

information can be provided.

(E) INDUSTRY PRODUCING PROCESSED AGRICULTURAL PRODUCTS.—

(i) IN GENERAL.—Subject to clause (v), in an investigation

involving a processed agricultural product produced from any raw

agricultural product, the producers or growers of the raw agricultural

product may be considered part of the industry producing the

processed product if—

(I) the processed agricultural product is produced from the raw

agricultural product through a single continuous line of

production; and

(II) there is a substantial coincidence of economic interest

between the producers or growers of the raw agricultural product

and the processors of the processed agricultural product based

upon relevant economic factors, which may, in the discretion of

the Commission, include price, added market value, or other

economic interrelationships (regardless of whether such

coincidence of economic interest is based upon any legal

relationship).

(ii) PROCESSING.—For purposes of this subparagraph, the

processed agricultural product shall be considered to be processed

from a raw agricultural product through a single continuous line of

production if—

(I) the raw agricultural product is substantially or completely

devoted to the production of the processed agricultural product;

and

(II) the processed agricultural product is produced

substantially or completely from the raw product.

(iii) RELEVANT ECONOMIC FACTORS.—For purposes of clause

(i)(II), in addition to such other factors it considers relevant to the

question of coincidence of economic interest, the Commission shall—

(I) if price is taken into account, consider the degree of

correlation between the price of the raw agricultural product and

the price of the processed agricultural product; and

(II) if added market value is taken into account, consider

whether the value of the raw agricultural product constitutes a

significant percentage of the value of the processed agricultural

product.
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(iv) RAW AGRICULTURAL PRODUCT.—For purposes of this
subparagraph, the term “raw agricultural product” means any farm or
fishery product.
(v) TERMINATION OF THIS SUBPARAGRAPH.—This subparagraph

shall cease to have effect if the United States Trade Representative
notifies the administering authority and the Commission that the
application of this subparagraph is inconsistent with the international
obligations of the United States.

(5) COUNTERVAILABLE SUBSIDY.—
(A) IN GENERAL.—Except as provided in paragraph (5B), a

countervailable subsidy is a subsidy described in this paragraph which is
specific as described in paragraph (5A).
(B) SUBSIDY DESCRIBED.—A subsidy is described in this paragraph in

the case in which an authority—
(i) provides a financial contribution,
(ii) provides any form of income or price support within the

meaning of Article XVI of the GATT 1994, or
(iii) makes a payment to a funding mechanism to provide a

financial contribution, or entrusts or directs a private entity to make a
financial contribution, if providing the contribution would normally
be vested in the government and the practice does not differ in
substance from practices normally followed by governments,

to a person and a benefit is thereby conferred. For purposes of this
paragraph and paragraphs (5A) and (5B), the term “authority” means a
government of a country or any public entity within the territory of the
country.6

(C) OTHER FACTORS.—The determination of whether a subsidy exists
shall be made without regard to whether the recipient of the subsidy is
publicly or privately owned and without regard to whether the subsidy is
provided directly or indirectly on the manufacture, production, or export
of merchandise. The administering authority is not required to consider the
effect of the subsidy in determining whether a subsidy exists under this
paragraph.
(D) FINANCIAL CONTRIBUTION.—The term “financial contribution”

means—
(i) the direct transfer of funds, such as grants, loans, and equity

infusions, or the potential direct transfer of funds or liabilities, such as
loan guarantees,
(ii) foregoing or not collecting revenue that is otherwise due, such

as granting tax credits or deductions from taxable income,
(iii) providing goods or services, other than general infrastructure,

6 Article 8 of the Uruguay Round Subsidies Agreement lapsed January 1, 2000.
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or

(iv) purchasing goods.

(E) BENEFIT CONFERRED.—A benefit shall normally be treated as

conferred where there is a benefit to the recipient, including—

(i) in the case of an equity infusion, if the investment decision is

inconsistent with the usual investment practice of private investors,

including the practice regarding the provision of risk capital, in the

country in which the equity infusion is made,

(ii) in the case of a loan, if there is a difference between the amount

the recipient of the loan pays on the loan and the amount the recipient

would pay on a comparable commercial loan that the recipient could

actually obtain on the market,

(iii) in the case of a loan guarantee, if there is a difference, after

adjusting for any difference in guarantee fees, between the amount the

recipient of the guarantee pays on the guaranteed loan and the amount

the recipient would pay for a comparable commercial loan if there

were no guarantee by the authority, and

(iv) in the case where goods or services are provided, if such goods

or services are provided for less than adequate remuneration, and in

the case where goods are purchased, if such goods are purchased for

more than adequate remuneration.

For purposes of clause (iv), the adequacy of remuneration shall be

determined in relation to prevailing market conditions for the good or

service being provided or the goods being purchased in the country which

is subject to the investigation or review. Prevailing market conditions

include price, quality, availability, marketability, transportation, and other

conditions of purchase or sale.

(F) CHANGE IN OWNERSHIP.—A change in ownership of all or part of a

foreign enterprise or the productive assets of a foreign enterprise does not

by itself require a determination by the administering authority that a past

countervailable subsidy received by the enterprise no longer continues to

be countervailable, even if the change in ownership is accomplished

through an arm’s length transaction.

(5A) SPECIFICITY.—

(A) IN GENERAL.—A subsidy is specific if it is an export subsidy

described in subparagraph (B) or an import substitution subsidy described

in subparagraph (C), or if it is determined to be specific pursuant to

subparagraph (D).

(B) EXPORT SUBSIDY.—An export subsidy is a subsidy that is, in law or

in fact, contingent upon export performance, alone or as 1 of 2 or more

conditions.
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(C) IMPORT SUBSTITUTION SUBSIDY.—An import substitution subsidy is

a subsidy that is contingent upon the use of domestic goods over imported

goods, alone or as 1 of 2 or more conditions.

(D) DOMESTIC SUBSIDY.—In determining whether a subsidy (other than

a subsidy described in subparagraph (B) or (C)) is a specific subsidy, in

law or in fact, to an enterprise or industry within the jurisdiction of the

authority providing the subsidy, the following guidelines shall apply:

(i) Where the authority providing the subsidy, or the legislation

pursuant to which the authority operates, expressly limits access to the

subsidy to an enterprise or industry, the subsidy is specific as amatter

of law.

(ii) Where the authority providing the subsidy, or the legislation

pursuant to which the authority operates, establishes objective criteria

or conditions governing the eligibility for, and the amount of, a

subsidy, the subsidy is not specific as a matter of law, if—

(I) eligibility is automatic,

(II) the criteria or conditions for eligibility are strictly

followed, and

(III) the criteria or conditions are clearly set forth in the

relevant statute, regulation, or other official document so as to be

capable of verification.

For purposes of this clause, the term “objective criteria or conditions”

means criteria or conditions that are neutral and that do not favor one

enterprise or industry over another.

(iii) Where there are reasons to believe that a subsidy may be

specific as a matter of fact, the subsidy is specific if one or more of

the following factors exist:

(I) The actual recipients of the subsidy, whether considered on

an enterprise or industry basis, are limited in number.

(II) An enterprise or industry is a predominant user of the

subsidy.

(III) An enterprise or industry receives a disproportionately

large amount of the subsidy.

(IV) The manner in which the authority providing the subsidy

has exercised discretion in the decision to grant the subsidy

indicates that an enterprise or industry is favored over others.

In evaluating the factors set forth in subclauses (I), (II), (III), and

(IV), the administering authority shall take into account the extent of

diversification of economic activities within the jurisdiction of the

authority providing the subsidy, and the length of time during which

the subsidy program has been in operation.

(iv) Where a subsidy is limited to an enterprise or industry located

within a designated geographical region within the jurisdiction of the
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authority providing the subsidy, the subsidy is specific.

For purposes of this paragraph and paragraph (5B), any reference to an

enterprise or industry is a reference to a foreign enterprise or foreign industry

and includes a group of such enterprises or industries.

(5B) CATEGORIES OF NONCOUNTERVAILABLE SUBSIDIES.—
(A) IN GENERAL.—Notwithstanding the provisions of paragraphs (5) and

(5A), in the case of merchandise imported from a Subsidies Agreement
country, a subsidy shall be treated as noncountervailable if the
administering authority determines in an investigation under subtitle A or a
review under subtitle C that the subsidy meets all of the criteria described
in subparagraph (B), (C), or (D), as the case may be, or the provisions of
subparagraph (E)(i) apply.
[(B) RESEARCH SUBSIDY.—7

(i) IN GENERAL.—Except for a subsidy provided on the
manufacture, production, or export of civil aircraft, a subsidy for
research activities conducted by a person, or by a higher education or
research establishment on a contract basis with a person, shall be
treated as noncountervailable, if the subsidy covers not more than 75
percent of the costs of industrial research or not more than 50 percent
of the costs of precompetitive development activity, and such subsidy
is limited exclusively to—

(I) the costs of researchers, technicians, and other supporting
staff employed exclusively in the research activity,
(II) the costs of instruments, equipment, land, or buildings that

are used exclusively and permanently (except when disposed of
on a commercial basis) for the research activity,
(III) the costs of consultancy and equivalent services used

exclusively for the research activity, including costs for bought-in
research, technical knowledge, and patents,
(IV) additional overhead costs incurred directly as a result of

the research activity, and
(V) other operating costs (such as materials and supplies)

incurred directly as a result of the research activity.
(ii) DEFINITIONS.—For purposes of this subparagraph—

(I) INDUSTRIAL RESEARCH.—The term “industrial research”
means planned search or critical investigation aimed at the
discovery of new knowledge, with the objective that such
knowledge may be useful in developing newproducts, processes,
or services, or in bringing about a significant improvement to
existing products, processes, or services.

7 Pursuant to section 282(c)(1) of the Uruguay Round Agreement Act, subparagraph (B) of section

771(5B) of the Tariff Act of 1930 ceased to apply as of July 1, 2000.
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(II) PRECOMPETITIVE DEVELOPMENT ACTIVITY.—The term

“precompetitive development activity” means the translation of

industrial research findings into a plan, blueprint, or design for

new, modified, or improved products, processes, or services,

whether intended for sale or use, including the creation of a first

prototype that would not be capable of commercial use. The term

also may include the conceptual formulation and design of

products, processes, or services alternatives and initial

demonstration or pilot projects, if these same projects cannot be

converted or used for industrial application or commercial

exploitation. The term does not include routine or periodic

alterations to existing products, production lines, manufacturing

processes, services, or other ongoing operations even if those

alterations may represent improvements.

(iii) CALCULATION RULES.—

(I) IN GENERAL.—In the case of a research activity that spans

both industrial research and precompetitive development activity,

the allowable level of the noncountervailable subsidy shall not

exceed 62.5 percent of the costs set forth in subclauses (I), (II),

(III), (IV), and (V) of clause (i).

(II) TOTAL ELIGIBLE COSTS.—The allowable level of a

noncountervailable subsidy described in clause (i) shall be based

on the total eligible costs incurred over the duration of a

particular project.]

[(C) SUBSIDY TO DISADVANTAGED REGIONS.—8

(i) IN GENERAL.—A subsidy provided, pursuant to a general

framework of regional development, to a person located in a

disadvantaged region within a country shall be treated as

noncountervailable, if it is not specific (within the meaning of

paragraph (5A)) within eligible regions and if the following

conditions are met:

(I) Each region identified as disadvantaged within the territory

of a country is a clearly designated, contiguous geographical area

with a definable economic and administrative identity.

(II) Each region is considered a disadvantaged region on the

basis of neutral and objective criteria indicating that the region is

disadvantaged because of more than temporary circumstances,

and such criteria are clearly stated in the relevant statute,

regulation, or other official document so as to be capable of

verification.

(III) The criteria described in subclause (II) include a

8 Pursuant to section 282(c)(1) of the Uruguay Round Agreements Act subparagraph (C) of section

771(5B) of the Tariff Act of 1930 ceased to apply as of July 1, 2000.
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measurement of economic development.

(IV) Programs provided within a general framework of

regional development include ceilings on the amount of

assistance that can be granted to a subsidized project. Such

ceilings are differentiated according to the different levels of

development of assisted regions, and are expressed in terms of

investment costs or costs of job creation. Within such ceilings,

the distribution of assistance is sufficiently broad and even to

avoid the predominant use of a subsidy by, or the provision of

disproportionately large amounts of a subsidy to, an enterprise or

industry as described in paragraph (5A)(D).

(ii) MEASUREMENTOF ECONOMICDEVELOPMENT.—For purposes of

clause (i), the measurement of economic development shall be based

on one or more of the following factors:

(I) Per capita income, household per capita income, or per

capita gross domestic product that does not exceed 85 percent of

the average for the country subject to investigation or review.

(II) An unemployment rate that is at least 110 percent of the

average unemployment rate for the country subject to

investigation or review.

The measurement of economic development shall cover a 3-year

period, but may be a composite measurement and may include factors

other than those set forth in this clause.

(iii) DEFINITIONS.—For purposes of this subparagraph—

(I) GENERALFRAMEWORKOFREGIONALDEVELOPMENT.—The

term “general framework of regional development” means that

the regional subsidy programs are part of an internally consistent

and generally applicable regional development policy, and that

regional development subsidies are not granted in isolated

geographical points having no, or virtually no, influence on the

development of a region.

(II) NEUTRAL AND OBJECTIVE CRITERIA.—The term “neutral

and objective criteria” means criteria that do not favor certain

regions beyond what is appropriate for the elimination or

reduction of regional disparities within the framework of the

regional development policy.]

[(D) SUBSIDY FOR ADAPTATION OF EXISTING FACILITIES TO NEW

ENVIRONMENTAL REQUIREMENTS.—9

(i) IN GENERAL.—A subsidy that is provided to promote the

adaptation of existing facilities to new environmental requirements

that are imposed by statute or by regulation, and that result in greater

9 Pursuant to section 282(c)(1) of the Uruguay Round Agreements Act, subparagraph (D) of section

771(5B) of the Tariff Act of 1930 ceased to apply as of July 1, 2000.
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constraints and financial burdens on the recipient of the subsidy, shall

be treated as noncountervailable, if the subsidy—

(I) is a one-time nonrecurring measure,

(II) is limited to 20 percent of the cost of adaptation,

(III) does not cover the cost of replacing and operating the

subsidized investment, a cost that must be fully borne by the

recipient,

(IV) is directly linked and proportionate to the recipient's

planned reduction of nuisances and pollution, and does not cover

any manufacturing cost savings that may be achieved, and

(V) is available to all persons that can adopt the new

equipment or production processes.

(ii) EXISTING FACILITIES.—For purposes of this subparagraph, the

term “existing facilities” means facilities that have been in operation

for at least 2 years before the date on which the new environmental

requirements are imposed.]

[(E) NOTIFIED SUBSIDY PROGRAM.—10

(i) GENERALRULE.—If a subsidy is provided pursuant to a program

that has been notified in accordance with Article 8.3 of the Subsidies

Agreement, the subsidy shall be treated as noncountervailable and

shall not be subject to investigation or review under this title.

(ii) EXCEPTION.—Notwithstanding clause (i), a subsidy shall be

treated as countervailable if—

(I) the Trade Representative notifies the administering

authority that a determination has been made pursuant to Article

8.4 or 8.5 of the Subsidies Agreement that the subsidy, or the

program pursuant to which the subsidy was provided, does not

satisfy the conditions and criteria of Article 8.2 of the Subsidies

Agreement; and

(II) the subsidy is specific within the meaning of paragraph

(5A).]
(F) CERTAIN SUBSIDIES ON AGRICULTURAL PRODUCTS.—Domestic

support measures that are provided with respect to products listed in

Annex 1 to the Agreement on Agriculture, and that the administering

authority determines conform fully to the provisions of Annex 2 to that

Agreement, shall be treated as noncountervailable. Upon request by the

administering authority, the Trade Representative shall provide advice

regarding the interpretation and application of Annex 2.

(G) PROVISIONAL APPLICATION.—

(i) Subparagraphs (B), (C), (D), and (E) shall not apply on or after

the first day of the month that is 66 months after theWTOAgreement

10 Pursuant to section 282(c)(1) of the Uruguay Round Agreements Act, subparagraph (E) of section

771(5B) of the Tariff Act of 1930 ceased to apply as of July 1, 2000.
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enters into force, unless the provisions of such subparagraphs are

extended pursuant to section 282(c) of the Uruguay Round

Agreements Act.

(ii) Subparagraph (F) shall not apply to imports from a WTO

member country at the end of the 9-year period beginning on January

1, 1995. The Trade Representative shall determine the precise

termination date for each WTO member country in accordance with

paragraph (i) of Article 1 of the Agreement on Agriculture and such

date shall be notified to the administering authority.

(6) NET COUNTERVAILABLE SUBSIDY.—For the purpose of determining the

net countervailable subsidy, the administering authoritymay subtract from the

gross countervailable subsidy the amount of—

(A) any application fee, deposit, or similar payment paid in order to

qualify for, or to receive, the benefit of the countervailable subsidy,

(B) any loss in the value of the countervailable subsidy resulting from its

deferred receipt, if the deferral is mandated by Government order, and

(C) export taxes, duties, or other charges levied on the export of

merchandise to the United States specifically intended to offset the

countervailable subsidy received.

(7) MATERIAL INJURY.—

(A) IN GENERAL.—The term “material injury” means harmwhich is not

inconsequential, immaterial, or unimportant.

(B) VOLUME AND CONSEQUENT IMPACT.—In making determinations

under sections 703(a), 705(b), 733(a), and 735(b), the Commission in

each case—

(i) shall consider—

(I) the volume of imports of the subject merchandise,

(II) the effect of imports of that merchandise on prices in the

United States for like products\1\, and

(III) the impact of imports of such merchandise on domestic

producers of like products\1\, but only in the context of

production operations within the United States; and

(ii) may consider such other economic factors as are relevant to the

determination regarding whether there is material injury by reason of

imports.

In the notification required under section 705(d) or 735(d), as the case

may be, the Commission shall explain its analysis of each factor

considered under clause (i), and identify each factor considered under

clause (ii) and explain in full its relevance to the determination.

(C) EVALUATION OF RELEVANT FACTORS.—For purposes of

subparagraph (B)—

(i) VOLUME.—In evaluating the volume of imports ofmerchandise,

the Commission shall consider whether the volume of imports of the
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merchandise, or any increase in that volume, either in absolute terms

or relative to production or consumption in the United States, is

significant.

(ii) PRICE.—In evaluating the effect of imports of suchmerchandise

on prices, the Commission shall consider whether—

(I) there has been significant price underselling by the

imported merchandise as compared with the price of domestic

like products of the United States, and

(II) the effect of imports of such merchandise otherwise

depresses prices to a significant degree or prevents price

increases, which otherwise would have occurred, to a significant

degree.

(iii) IMPACTONAFFECTEDDOMESTIC INDUSTRY.—In examining the

impact required to be considered under subparagraph (B)(i)(III), the

Commission shall evaluate all relevant economic factorswhich have a

bearing on the state of the industry in the United States, including, but

not limited to—

(I) actual and potential decline in output, sales, market share,

profits, productivity, return on investments, and utilization of

capacity,

(II) factors affecting domestic prices,

(III) actual and potential negative effects on cash flow,

inventories, employment, wages, growth, ability to raise capital,

and investment,

(IV) actual and potential negative effects on the existing

development and production efforts of the domestic industry,

including efforts to develop a derivative or more advanced

version of the domestic like product, and

(V) in a proceeding under subtitle B, the magnitude of the

margin of dumping.

The Commission shall evaluate all relevant economic factors

described in this clause within the context of the business cycle and

conditions of competition that are distinctive to the affected industry.

(iv) CAPTIVE PRODUCTION.—If domestic producers internally

transfer significant production of the domestic like product for the

production of a downstream article and sell significant production of

the domestic like product in the merchant market, and the

Commission finds that—

(I) the domestic like product produced that is internally

transferred for processing into that downstream article does not

enter the merchant market for the domestic like product,

(II) the domestic like product is the predominantmaterial input

in the production of that downstream article, and
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(III) the production of the domestic like product sold in the

merchant market is not generally used in the production of that

downstream article,

then the Commission, in determining market share and the factors

affecting financial performance set forth in clause (iii), shall focus

primarily on the merchant market for the domestic like product.

(D) SPECIAL RULES FOR AGRICULTURAL PRODUCTS.—

(i) The Commission shall not determine that there is no material

injury or threat of material injury to the United States producers of an

agricultural commoditymerely because the prevailing market price is

at or above the minimum support price.

(ii) In the case of agricultural products, the Commission shall

consider any increased burden on government income or price

support programs.

(E) SPECIAL RULES.—For purposes of this paragraph—

(i) NATURE OF COUNTERVAILABLE SUBSIDY.—In determining

whether there is a threat of material injury, the Commission shall

consider information provided to it by the administering authority

regarding the nature of the countervailable subsidy granted by a

foreign country (particularly whether the countervailable subsidy is a

subsidy described in Article 3 or 6.1 of the Subsidies Agreement) and

the effects likely to be caused by the countervailable subsidy.11

(ii) STANDARD FORDETERMINATION.—The presence or absence of

any factor which the Commission is required to evaluate under

subparagraph (C) or (D) shall not necessarily give decisive guidance

with respect to the determination by the Commission of material

injury.

(F) THREAT OF MATERIAL INJURY.—

(i) IN GENERAL.—In determining whether an industry in the United

States is threatened with material injury by reason of imports (or sales

for importation) of the subject merchandise, the Commission shall

consider, among other relevant economic factors—

(I) if a countervailable subsidy is involved, such information as

may be presented to it by the administering authority as to the

nature of the subsidy (particularly as to whether the

countervailable subsidy is a subsidy described in Article 3 or 6.1

of the Subsidies Agreement), and whether imports of the subject

merchandise are likely to increase,12

(II) any existing unused production capacity or imminent,

substantial increase in production capacity in the exporting

country indicating the likelihood of substantially increased

11 Article 6.1 of the Uruguay Round Subsidies Agreement lapsed January 1, 2000.
12 Article 6.1 of the Uruguay Round Subsidies Agreement lapsed January 1, 2000.
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imports of the subject merchandise into the United States, taking

into account the availability of other export markets to absorb

any additional exports,

(III) a significant rate of increase of the volume or market

penetration of imports of the subject merchandise indicating the

likelihood of substantially increased imports,

(IV) whether imports of the subject merchandise are entering

at prices that are likely to have a significant depressing or

suppressing effect on domestic prices, and are likely to increase

demand for further imports,

(V) inventories of the subject merchandise,

(VI) the potential for product-shifting if production facilities in

the foreign country, which can be used to produce the subject

merchandise, are currently being used to produce other products,

(VII) in any investigation under this title which involves

imports of both a raw agricultural product (within themeaning of

paragraph (4)(E)(iv)) and any product processed from such raw

agricultural product, the likelihood that there will be increased

imports, by reason of product shifting, if there is an affirmative

determination by the Commission under section 705(b)(1) or

735(b)(1) with respect to either the raw agricultural product or

the processed agricultural product (but not both),

(VIII) the actual and potential negative effects on the existing

development and production efforts of the domestic industry,

including efforts to develop a derivative or more advanced

version of the domestic like product, and

(IX) any other demonstrable adverse trends that indicate the

probability that there is likely to be material injury by reason of

imports (or sale for importation) of the subject merchandise

(whether or not it is actually being imported at the time).

(ii) BASIS FOR DETERMINATION.—The Commission shall consider

the factors set forth in clause (i) as a whole in making a determination

of whether further dumped or subsidized imports are imminent and

whether material injury by reason of imports would occur unless an

order is issued or a suspension agreement is accepted under this title.

The presence or absence of any factor which the Commission is

required to consider under clause (i) shall not necessarily give

decisive guidance with respect to the determination. Such a

determination may not be made on the basis of mere conjecture or

supposition.

(iii) EFFECT OF DUMPING IN THIRD-COUNTRY MARKETS.—

(I) IN GENERAL.—In investigations under subtitle B, the

Commission shall consider whether dumping in the markets of
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foreign countries (as evidenced by dumping findings or

antidumping remedies in otherWTOmembermarkets against the

same class or kind of merchandise manufactured or exported by

the same party as under investigation) suggests a threat of

material injury to the domestic industry. In the course of its

investigation, the Commission shall request information from the

foreign manufacturer, exporter, or United States importer

concerning this issue.

(II) WTOMEMBERMARKET.—For purposes of this clause, the

term “WTO member market” means the market of any country

which is a WTO member.

(III) EUROPEAN COMMUNITIES.—For purposes of this clause,

the European Communities shall be treated as a foreign country.

(G) CUMULATION FOR DETERMINING MATERIAL INJURY.—

(i) IN GENERAL.—For purposes of clauses (i) and (ii) of

subparagraph (C), and subject to clause (ii), the Commission shall

cumulatively assess the volume and effect of imports of the subject

merchandise from all countries with respect to which—

(I) petitions were filed under section 702(b) or 732(b) on the

same day,

(II) investigations were initiated under section 702(a) or 732(a)

on the same day, or

(III) petitions were filed under section 702(b) or 732(b) and

investigations were initiated under section 702(a) or 732(a) on

the same day,

if such imports compete with each other and with domestic like

products in the United States market.

(ii) EXCEPTIONS.—The Commission shall not cumulatively assess

the volume and effect of imports under clause (i)—

(I) with respect to which the administering authority has made

a preliminary negative determination, unless the administering

authority subsequently made a final affirmative determination

with respect to those imports before the Commission's final

determination is made;

(II) from any country with respect to which the investigation

has been terminated;

(III) from any country designated as a beneficiary country

under the Caribbean Basin Economic Recovery Act [19 U.S.C.

2701 et seq.] for purposes of making a determination with

respect to that country, except that the volume and effect of

imports of the subject merchandise from such country may be

cumulatively assessed with imports of the subject merchandise

from any other country designated as such a beneficiary country
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to the extent permitted by clause (i); or

(IV) from any country that is a party to an agreement with the

United States establishing a free trade area, which entered into

force and effect before January 1, 1987, unless the Commission

determines that a domestic industry is materially injured or

threatened with material injury by reason of imports from that

country.

(iii) RECORDS IN FINAL INVESTIGATIONS.—In each final

determination in which it cumulatively assesses the volume and effect

of imports under clause (i), the Commission shall make its

determinations based on the record compiled in the first investigation

in which it makes a final determination, except that when the

administering authority issues its final determination in a subsequently

completed investigation, the Commission shall permit the parties in

the subsequent investigation to submit comments concerning the

significance of the administering authority's final determination, and

shall include such comments and the administering authority's final

determination in the record for the subsequent investigation.

(iv) REGIONAL INDUSTRY DETERMINATIONS.—In an investigation

which involves a regional industry, and in which the Commission

decides that the volume and effect of imports should be cumulatively

assessed under this subparagraph, such assessment shall be based

upon the volume and effect of imports into the region or regions

determined by the Commission. The provisions of clause (iii) shall

apply to such investigations.

(H) CUMULATION FORDETERMININGTHREATOFMATERIALINJURY.—To

the extent practicable and subject to subparagraph (G)(ii), for purposes of

clause (i)(III) and (IV) of subparagraph (F), the Commission may

cumulatively assess the volume and price effects of imports of the subject

merchandise from all countries with respect to which—

(i) petitions were filed under section 702(b) or 732(b) on the same

day,

(ii) investigations were initiated under section 702(a) or 732(a) on

the same day, or

(iii) petitions were filed under section 702(b) or 732(b) and

investigations were initiated under section 702(a) or 732(a) on the

same day,

if such imports compete with each other andwith domestic like products in

the United States market.

(I) CONSIDERATIONOFPOST-PETITION INFORMATION.—TheCommission

shall consider whether any change in the volume, price effects, or impact

of imports of the subject merchandise since the filing of the petition in an

investigation under subtitle A or B is related to the pendency of the
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investigation and, if so, the Commission may reduce the weight accorded

to the data for the period after the filing of the petition in making its

determination of material injury, threat of material injury, or material

retardation of the establishment of an industry in the United States.

(8) SUBSIDIES AGREEMENT; AGREEMENT ON AGRICULTURE.—

(A) SUBSIDIES AGREEMENT.—The term “Subsidies Agreement” means

the Agreement on Subsidies and Countervailing Measures referred to in

section 101(d)(12) of the Uruguay Round Agreements Act.

(B) AGREEMENT ON AGRICULTURE.—The term “Agreement on

Agriculture” means the Agreement on Agriculture referred to in section

101(d)(2) of the Uruguay Round Agreements Act.

(9) INTERESTED PARTY.—The term “interested party” means—

(A) a foreign manufacturer, producer, or exporter, or the United States

importer, of subject merchandise or a trade or business association a

majority of the members of which are producers, exporters, or importers of

such merchandise,

(B) the government of a country in which suchmerchandise is produced

or manufactured or from which such merchandise is exported,

(C) a manufacturer, producer, or wholesaler in the United States of a

domestic like product,

(D) a certified union or recognized union or group of workers which is

representative of an industry engaged in the manufacture, production, or

wholesale in the United States of a domestic like product,

(E) a trade or business association a majority of whose members

manufacture, produce, or wholesale a domestic like product in the United

States,

(F) an association, a majority of whose members is composed of

interested parties described in subparagraph (C), (D), or (E) with respect

to a domestic like product, and

(G) in any investigation under this title involving an industry engaged in

producing a processed agricultural product, as defined in paragraph (4)(E),

a coalition or trade association which is representative of either—

(i) processors,

(ii) processors and producers, or

(iii) processors and growers,

but this subparagraph shall cease to have effect if the United States Trade

Representative notifies the administering authority and the Commission

that the application of this subparagraph is inconsistent with the

international obligations of the United States.

(10) DOMESTIC LIKE PRODUCT.—The term “domestic like product” means a

product which is like, or in the absence of like, most similar in characteristics

and uses with, the article subject to an investigation under this title.
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(11) AFFIRMATIVE DETERMINATIONS BY DIVIDED COMMISSION.—If the

Commissioners voting on a determination by the Commission, including a

determination under section 751, are evenly divided as to whether the

determination should be affirmative or negative, the Commission shall be

deemed to have made an affirmative determination. For the purpose of

applying this paragraph when the issue before the Commission is to determine

whether there is—

(A) material injury to an industry in the United States,

(B) threat of material injury to such an industry, or

(C) material retardation of the establishment of an industry in theUnited

States,

by reason of imports of the merchandise, an affirmative vote on any of the

issues shall be treated as a vote that the determination should be affirmative.

(12) ATTRIBUTION OF MERCHANDISE TO COUNTRY OF MANUFACTURE OR

PRODUCTION.—For purposes of subtitle A, merchandise shall be treated as the

product of the country in which it was manufactured or produced without

regard to whether it is imported directly from that country and without regard

to whether it is imported in the same condition as when exported from that

country or in a changed condition by reason of remanufacture or otherwise.

(13) [Repealed.]

(14) SOLD OR, IN THE ABSENCE OF SALES, OFFERED FOR SALE.—The term

“sold or, in the absence of sales, offered for sale” means sold or, in the absence

of sales, offered—

(A) to all purchasers in commercial quantities, or

(B) in the ordinary course of trade to one or more selected purchasers in

commercial quantities at a price which fairly reflects the market value of

the merchandise,

without regard to restrictions as to the disposition or use of the merchandise by

the purchaser except that, where such restrictions are found to affect themarket

value of the merchandise, adjustment shall be made therefor in calculating the

price at which the merchandise is sold or offered for sale.

(15) ORDINARY COURSE OF TRADE.—The term “ordinary course of trade”

means the conditions and practices which, for a reasonable time prior to the

exportation of the subject merchandise, have been normal in the trade under

consideration with respect to merchandise of the same class or kind. The

administering authority shall consider the following sales and transactions,

among others, to be outside the ordinary course of trade:

(A) Sales disregarded under section 773(b)(1).

(B) Transactions disregarded under section 773(f)(2).

(16) FOREIGN LIKE PRODUCT.—The term “foreign like product” means

merchandise in the first of the following categories in respect of which a

determination for the purposes of subtitle B of this title can be satisfactorily

made:
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(A) The subject merchandise and other merchandise which is identical

in physical characteristics with, and was produced in the same country by

the same person as, that merchandise.

(B) Merchandise—

(i) produced in the same country and by the same person as the

subject merchandise,

(ii) like that merchandise in component material or materials and in

the purposes for which used, and

(iii) approximately equal in commercial value to that merchandise.

(C) Merchandise —

(i) produced in the same country and by the same person and of the

same general class or kind as the merchandise which is the subject of

the investigation,

(ii) like that merchandise in the purposes for which used, and

(iii) which the administering authority determines may reasonably

be compared with that merchandise.

(17) USUAL COMMERCIAL QUANTITIES.—The term “usual commercial

quantities”, in any case in which the subject merchandise is sold in the market

under consideration at different prices for different quantities, means the

quantities in which suchmerchandise is there sold at the price or prices for one

quantity in an aggregate volume which is greater than the aggregate volume

sold at the price or prices for any other quantity.

(18) NONMARKET ECONOMY COUNTRY.—

(A) IN GENERAL.—The term “nonmarket economy country” means any

foreign country that the administering authority determines does not

operate on market principles of cost or pricing structures, so that sales of

merchandise in such country do not reflect the fair value of the

merchandise.

(B) FACTORS TO BE CONSIDERED.—In making determinations under

subparagraph (A) the administering authority shall take into account—

(i) the extent to which the currency of the foreign country is

convertible into the currency of other countries;[,]

(ii) the extent to which wage rates in the foreign country are

determined by free bargaining between labor and management,

(iii) the extent to which joint ventures or other investments by firms

of other foreign countries are permitted in the foreign country,

(iv) the extent of government ownership or control of the means of

production,

(v) the extent of government control over the allocation of

resources and over the price and output decisions of enterprises, and

(vi) such other factors as the administering authority considers

appropriate.

(C) DETERMINATION IN EFFECT.—
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(i) Any determination that a foreign country is a nonmarket

economy country shall remain in effect until revoked by the

administering authority.

(ii) The administering authority may make a determination under

subparagraph (A) with respect to any foreign country at any time.

(D) DETERMINATIONS NOT IN ISSUE.—Notwithstanding any other

provision of law, any determination made by the administering authority

under subparagraph (A) shall not be subject to judicial review in any

investigation conducted under subtitle B.

(E) COLLECTIONOF INFORMATION.—Upon request by the administering

authority, the Commissioner of Customs shall provide the administering

authority a copy of all public and proprietary information submitted to, or

obtained by, the Commissioner of Customs that the administering

authority considers relevant to proceedings involving merchandise from

nonmarket economy countries. The administering authority shall protect

proprietary information obtained under this section frompublic disclosure

in accordance with section 777.

(19) EQUIVALENCY OF LEASES TO SALES.—In determining whether a lease is

equivalent to a sale for purposes of this title, the administering authority shall

consider—

(A) the terms of the lease,

(B) commercial practice within the industry,

(C) the circumstances of the transaction,

(D) whether the product subject to the lease is integrated into the

operations of the lessee or importer,

(E) whether in practice there is a likelihood that the lease will be

continued or renewed for a significant period of time, and

(F) other relevant factors, including whether the lease transactionwould

permit avoidance of antidumping or countervailing duties.

(20) APPLICATION TO GOVERNMENTAL IMPORTATIONS.—

(A) IN GENERAL.—Except as otherwise provided by this paragraph,

merchandise imported by, or for the use of, a department or agency of the

United States Government (including merchandise provided for under

chapter 98 of the Harmonized Tariff Schedule of the United States) is

subject to the imposition of countervailing duties or antidumping duties

under this title or section 303.

(B) EXCEPTIONS.—Merchandise imported by, or for the use of, the

Department of Defense shall not be subject to the imposition of

countervailing or antidumping duties under this title if—

(i) the merchandise is acquired by, or for use of, suchDepartment—

(I) from a country with which such Department had a

Memorandum of Understanding which was in effect on January

1, 1988, and has continued to have a comparable agreement
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(including renewals) or superseding agreements, and

(II) in accordance with terms of the Memorandum of

Understanding in effect at the time of importation, or

(ii) the merchandise has no substantial nonmilitary use.

(21) UNITED STATES-CANADA AGREEMENT.—The term “United States-

Canada Agreement”means theUnited States-Canada Free-TradeAgreement.

(22) NAFTA.—The term “NAFTA” means the North American Free Trade

Agreement.

(23) ENTRY.—The term “entry” includes, in appropriate circumstances as

determined by the administering authority, a reconciliation entry created under

a reconciliation process, defined in section 401(s), that is initiated by an

importer. The liability of an importer under an antidumping or countervailing

duty proceeding for entries of merchandise subject to the proceedingwill attach

to the corresponding reconciliation entry or entries. Suspension of liquidation

of the reconciliation entry or entries, for the purpose of enforcing this title, is

equivalent to the suspension of liquidation of the corresponding individual

entries; but the suspension of liquidation of the reconciliation entry or entries

for such purpose does not preclude liquidation for any other purpose.

(24) NEGLIGIBLE IMPORTS.—

(A) IN GENERAL.—

(i) LESS THAN 3 PERCENT.—Except as provided in clauses (ii) and

(iv), imports from a country of merchandise corresponding to a

domestic like product identified by the Commission are “negligible”

if such imports account for less than 3 percent of the volume of all

such merchandise imported into the United States in the most recent

12-month period for which data are available that precedes—

(I) the filing of the petition under section 702(b) or 732(b), or

(II) the initiation of the investigation, if the investigation was

initiated under section 702(a) or 732(a).

(ii) EXCEPTION.—Imports that would otherwise be negligible under

clause (i) shall not be negligible if the aggregate volume of imports of

the merchandise from all countries described in clause (i) with respect

to which investigations were initiated on the same day exceeds 7

percent of the volume of all such merchandise imported into the

United States during the applicable 12-month period.

(iii) DETERMINATION OF AGGREGATE VOLUME.—In determining

aggregate volume under clause (ii) or (iv), the Commission shall not

consider imports from any country specified in paragraph (7)(G)(ii).

(iv) NEGLIGIBILITY IN THREATANALYSIS.—Notwithstanding clauses

(i) and (ii), the Commission shall not treat imports as negligible if it

determines that there is a potential that imports from a country

described in clause (i) will imminently account for more than 3

percent of the volume of all such merchandise imported into the
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United States, or that the aggregate volumes of imports from all

countries described in clause (ii) will imminently exceed 7 percent of

the volume of all such merchandise imported into the United States.

The Commission shall consider such imports only for purposes of

determining threat of material injury.

(B) NEGLIGIBILITY FOR CERTAIN COUNTRIES IN COUNTERVAILING DUTY

INVESTIGATIONS.—In the case of an investigation under section 701,

subparagraph (A) shall be applied to imports of subject merchandise from

developing countries by substituting “4 percent” for “3 percent” in

subparagraph (A)(i) and by substituting “9 percent” for “7 percent” in

subparagraph (A)(ii).

(C) COMPUTATIONOF IMPORTVOLUMES.—In computing import volumes

for purposes of subparagraphs (A) and (B), the Commission may make

reasonable estimates on the basis of available statistics.

(D) REGIONAL INDUSTRIES.—In an investigation in which the

Commission makes a regional industry determination under paragraph

(4)(C), the Commission's examination under subparagraphs (A) and (B)

shall be based upon the volume of subject merchandise exported for sale

in the regional market in lieu of the volume of all subject merchandise

imported into the United States.

(25) SUBJECT MERCHANDISE.—The term “subject merchandise” means the

class or kind of merchandise that is within the scope of an investigation, a

review, a suspension agreement, an order under this title or section 303, or a

finding under the Antidumping Act, 1921.

(26) SECTION 303.—The terms “section 303” and “303”mean section 303 of

this Act as in effect on the day before the effective date of title II of the

Uruguay Round Agreements Act.

(27) SUSPENSIONAGREEMENT.—The term“suspension agreement”means an

agreement described in section [sections] 704(b), 704(c), 734(b), 734(c), or

734(l).

(28) EXPORTEROR PRODUCER.—The term “exporter or producer”means the

exporter of the subject merchandise, the producer of the subject merchandise,

or both where appropriate. For purposes of section 773, the term “exporter or

producer” includes both the exporter of the subject merchandise and the

producer of the same subject merchandise to the extent necessary to accurately

calculate the total amount incurred and realized for costs, expenses, and profits

in connection with production and sale of that merchandise.

(29) WTO AGREEMENT.—The term “WTO Agreement” means the

Agreement defined in section 2(9) of the Uruguay Round Agreements Act.

(30) WTO MEMBER AND WTO MEMBER COUNTRY.—The terms “WTO

member” and “WTO member country” mean a state, or separate customs

territory (within the meaning of Article XII of the WTO Agreement), with

respect to which the United States applies the WTO Agreement.
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(31) GATT 1994.—The term “GATT 1994” means the General Agreement

on Tariffs and Trade annexed to the WTO Agreement.

(32) TRADEREPRESENTATIVE.—The term “Trade Representative”means the

United States Trade Representative.

(33) AFFILIATED PERSONS.—The following persons shall be considered to be

“affiliated” or “affiliated persons”:

(A)Members of a family, including brothers and sisters (whether by the

whole or half blood), spouse, ancestors, and lineal descendants.

(B) Any officer or director of an organization and such organization.

(C) Partners.

(D) Employer and employee.

(E) Any person directly or indirectly owning, controlling, or holding

with power to vote, 5 percent or more of the outstanding voting stock or

shares of any organization and such organization.

(F) Two or more persons directly or indirectly controlling, controlled

by, or under common control with, any person.

(G) Any person who controls any other person and such other person.

For purposes of this paragraph, a person shall be considered to control another

person if the person is legally or operationally in a position to exercise restraint

or direction over the other person.

(34) DUMPED; DUMPING.—The terms “dumped” and “dumping” refer to the

sale or likely sale of goods at less than fair value.

(35) DUMPING MARGIN; WEIGHTED AVERAGE DUMPING MARGIN.—

(A) DUMPINGMARGIN.—The term“dumpingmargin”means the amount

by which the normal value exceeds the export price or constructed export

price of the subject merchandise.

(B) WEIGHTED AVERAGE DUMPING MARGIN.—The term “weighted

average dumping margin” is the percentage determined by dividing the

aggregate dumpingmargins determined for a specific exporter or producer

by the aggregate export prices and constructed export prices of such

exporter or producer.

(C) MAGNITUDE OF THE MARGIN OF DUMPING.—The magnitude of the

margin of dumping used by the Commission shall be—

(i) in making a preliminary determination under section 733(a) in

an investigation (including any investigation in which the

Commission cumulatively assesses the volume and effect of imports

under paragraph (7)(G)(i)), the dumpingmargin ormargins published

by the administering authority in its notice of initiation of the

investigation;

(ii) in making a final determination under section 735(b), the

dumping margin or margins most recently published by the

administering authority prior to the closing of the Commission's

administrative record;
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(iii) in a review under section 751(b)(2), the most recent dumping

margin or margins determined by the administering authority under

section 752(c)(3), if any, or under section 733(b) or 735(a); and

(iv) in a review under section 751(c), the dumping margin or

margins determined by the administering authority under section

752(c)(3).

(36) DEVELOPING AND LEAST DEVELOPED COUNTRY.—

(A) DEVELOPING COUNTRY.—The term “developing country” means a

country designated as a developing country by the Trade Representative.

(B) LEASTDEVELOPED COUNTRY.—The term “least developed country”

means a country which the Trade Representative determines is—

(i) a country referred to as a least developed country within the

meaning of paragraph (a) of Annex VII to the Subsidies Agreement,

or

(ii) any other country listed in Annex VII to the Subsidies

Agreement, but only if the country has a per capita gross national

product of less than $1,000 per annum as measured by themost recent

data available from the World Bank.

(C) PUBLICATION OF LIST.—The Trade Representative shall publish in

the Federal Register, and update as necessary, a list of—

(i) developing countries that have eliminated their export subsidies

on an expedited basis within the meaning of Article 27.11 of the

Subsidies Agreement, and

(ii) countries determined by the Trade Representative to be least

developed or developing countries.

(D) FACTORS TO CONSIDER.—In determining whether a country is a

developing country under subparagraph (A), the Trade Representative

shall consider such economic, trade, and other factors which the Trade

Representative considers appropriate, including the level of economic

development of such country (the assessment of which shall include a

review of the country's per capita gross national product) and the country's

share of world trade.

(E) LIMITATION ON DESIGNATION.—A determination that a country is a

developing or least developed country pursuant to this paragraph shall be

for purposes of this title only and shall not affect the determination of a

country's status as a developing or least developed country with respect to

any other law.

SEC. 771A. UPSTREAM SUBSIDIES. [19 U.S.C. 1677-1]

(a) DEFINITION.—The term “upstream subsidy” means any countervailable

subsidy, other than an export subsidy, that—

(1) is paid or bestowed by an authority (as defined in section 771(5)) with

respect to a product (hereafter in this section referred to as an “input product”)

that is used in the same country as the authority in the manufacture or
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production of merchandise which is the subject of a countervailing duty

proceeding;

(2) in the judgment of the administering authority bestows a competitive

benefit on the merchandise; and

(3) has a significant effect on the cost of manufacturing or producing the

merchandise.

In applying this subsection, an association of two or more foreign countries,

political subdivisions, dependent territories, or possessions of foreign countries

organized into a customs union outside the United States shall be treated as being

one country if the countervailable subsidy is provided by the customs union.

(b) DETERMINATION OF COMPETITIVE BENEFIT.—

(1) IN GENERAL.—Except as provided in paragraph (2), the administering

authority shall decide that a competitive benefit has been bestowed when the

price for the input product referred to in subsection (a)(1) for such use is lower

than the price that the manufacturer or producer of merchandise which is the

subject of a countervailing duty proceeding would otherwise pay for the

product in obtaining it from another seller in an arms-length transaction.

(2) ADJUSTMENTS.—If the administering authority has determined in a

previous proceeding that a countervailable subsidy is paid or bestowed on the

input product that is used for comparison under paragraph (1), the

administering authority may (A) where appropriate, adjust the price that the

manufacturer or producer of merchandise which is the subject of such

proceeding would otherwise pay for the product to reflect the effects of the

countervailable subsidy, or (B) select in lieu of that price a price from another

source.

(c) INCLUSION OF AMOUNT OF COUNTERVAILABLE SUBSIDY.—If the

administering authority decides, during the course of a countervailing duty

proceeding that an upstream countervailable subsidy is being or has been paid

or bestowed regarding the subject merchandise, the administering authority

shall include in the amount of any countervailing duty imposed on the

merchandise an amount equal to the amount of the competitive benefit referred

to in subparagraph (1)(B), except that in no event shall the amount be greater

than the amount of the countervailable subsidy determined with respect to the

upstream product.

SEC. 771B. CALCULATION OF COUNTERVAILABLE SUBSIDIES ON CERTAIN

PROCESSED AGRICULTURAL PRODUCTS. [19 U.S.C. 1677-2]

In the case of an agricultural product processed from a rawagricultural product in

which—

(1) the demand for the prior stage product is substantially dependent on the

demand for the latter stage product, and

(2) the processing operation adds only limited value to the raw commodity,

countervailable subsidies found to be provided to either producers or

processors of the product shall be deemed to be provided with respect to the
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manufacture, production, or exportation of the processed product.

SEC. 772. EXPORT PRICE AND CONSTRUCTED EXPORT PRICE. [19 U.S.C. 1677a]

(a) EXPORTPRICE.—The term “export price” means the price at which the subject

merchandise is first sold (or agreed to be sold) before the date of importation by the

producer or exporter of the subject merchandise outside of the United States to an

unaffiliated purchaser in the United States or to an unaffiliated purchaser for

exportation to the United States, as adjusted under subsection (c).

(b) CONSTRUCTED EXPORT PRICE.—The term “constructed export price” means

the price at which the subject merchandise is first sold (or agreed to be sold) in the

United States before or after the date of importation by or for the account of the

producer or exporter of suchmerchandise or by a seller affiliated with the producer

or exporter, to a purchaser not affiliated with the producer or exporter, as adjusted

under subsections (c) and (d).

(c) ADJUSTMENTS FOR EXPORT PRICE AND CONSTRUCTED EXPORT PRICE.—The

price used to establish export price and constructed export price shall be—

(1) increased by—

(A) when not included in such price, the cost of all containers and

coverings and all other costs, charges, and expenses incident to placing the

subject merchandise in condition packed ready for shipment to the United

States,

(B) the amount of any import duties imposed by the country of

exportation which have been rebated, or which have not been collected, by

reason of the exportation of the subject merchandise to the United States,

and

(C) the amount of any countervailing duty imposed on the subject

merchandise under subtitle A to offset an export subsidy, and

(2) reduced by—

(A) except as provided in paragraph (1)(C), the amount, if any, included

in such price, attributable to any additional costs, charges, or expenses,

and United States import duties, which are incident to bringing the subject

merchandise from the original place of shipment in the exporting country

to the place of delivery in the United States, and

(B) the amount, if included in such price, of any export tax, duty, or

other charge imposed by the exporting country on the exportation of the

subject merchandise to the United States, other than an export tax, duty, or

other charge described in section 771(6)(C).

(d) ADDITIONALADJUSTMENTS TOCONSTRUCTEDEXPORTPRICE.—For purposes

of this section, the price used to establish constructed export price shall also be

reduced by—

(1) the amount of any of the following expenses generally incurred by or for

the account of the producer or exporter, or the affiliated seller in the United

States, in selling the subject merchandise (or subject merchandise to which

value has been added)—
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(A) commissions for selling the subject merchandise in the United

States;

(B) expenses that result from, and bear a direct relationship to, the sale,

such as credit expenses, guarantees and warranties;

(C) any selling expenses that the seller pays on behalf of the purchaser;

and

(D) any selling expenses not deducted under subparagraph (A), (B), or

(C);

(2) the cost of any further manufacture or assembly (including additional

material and labor), except in circumstances described in subsection (e); and

(3) the profit allocated to the expenses described in paragraphs (1) and (2).

(e) SPECIAL RULE FOR MERCHANDISE WITH VALUE ADDED AFTER

IMPORTATION.—Where the subject merchandise is imported by a person affiliated

with the exporter or producer, and the value added in the United States by the

affiliated person is likely to exceed substantially the value of the subject

merchandise, the administering authority shall determine the constructed export

price for such merchandise by using one of the following prices if there is a

sufficient quantity of sales to provide a reasonable basis for comparison and the

administering authority determines that the use of such sales is appropriate:

(1) The price of identical subject merchandise sold by the exporter or

producer to an unaffiliated person.

(2) The price of other subject merchandise sold by the exporter or producer

to an unaffiliated person.

If there is not a sufficient quantity of sales to provide a reasonable basis for

comparison under paragraph (1) or (2), or the administering authority determines

that neither of the prices described in such paragraphs is appropriate, then the

constructed export price may be determined on any other reasonable basis.

(f) SPECIAL RULE FOR DETERMINING PROFIT.—

(1) IN GENERAL.—For purposes of subsection (d)(3), profit shall be an

amount determined by multiplying the total actual profit by the applicable

percentage.

(2) DEFINITIONS.—For purposes of this subsection:

(A) APPLICABLE PERCENTAGE.—The term “applicable percentage”

means the percentage determined by dividing the total United States

expenses by the total expenses.

(B) TOTAL UNITED STATES EXPENSES.—The term “total United States

expenses” means the total expenses described in subsection (d) (1) and (2).

(C) TOTALEXPENSES.—The term “total expenses”means all expenses in

the first of the following categories which applies and which are incurred

by or on behalf of the foreign producer and foreign exporter of the subject

merchandise and by or on behalf of the United States seller affiliated with

the producer or exporter with respect to the production and sale of such

merchandise:
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(i) The expenses incurred with respect to the subject merchandise

sold in the United States and the foreign like product sold in the

exporting country if such expenses were requested by the

administering authority for the purpose of establishing normal value

and constructed export price.

(ii) The expenses incurred with respect to the narrowest category of

merchandise sold in the United States and the exporting country

which includes the subject merchandise.

(iii) The expenses incurred with respect to the narrowest category

of merchandise sold in all countries which includes the subject

merchandise.

(D) TOTAL ACTUAL PROFIT.—The term “total actual profit” means the

total profit earned by the foreign producer, exporter, and affiliated parties

described in subparagraph (C) with respect to the sale of the same

merchandise for which total expenses are determined under such

subparagraph.

SEC. 773. NORMAL VALUE. [19 U.S.C. 1677b]

(a) DETERMINATION.—In determining under this title whether subject

merchandise is being, or is likely to be, sold at less than fair value, a fair

comparison shall be made between the export price or constructed export price and

normal value. In order to achieve a fair comparison with the export price or

constructed export price, normal value shall be determined as follows:

(1) DETERMINATION OF NORMAL VALUE.—

(A) IN GENERAL.—The normal value of the subject merchandise shall be

the price described in subparagraph (B), at a time reasonably

corresponding to the time of the sale used to determine the export price or

constructed export price under section 772(a) or (b).

(B) PRICE.—The price referred to in subparagraph (A) is—

(i) the price at which the foreign like product is first sold (or, in the

absence of a sale, offered for sale) for consumption in the exporting

country, in the usual commercial quantities and in the ordinary course

of trade and, to the extent practicable, at the same level of trade as the

export price or constructed export price, or

(ii) in a case to which subparagraph (C) applies, the price at which

the foreign like product is so sold (or offered for sale) for

consumption in a country other than the exporting country or the

United States, if—

(I) such price is representative,

(II) the aggregate quantity (or, if quantity is not appropriate,

value) of the foreign like product sold by the exporter or

producer in such other country is 5 percent or more of the

aggregate quantity (or value) of the subject merchandise sold in

the United States or for export to the United States, and
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(III) the administering authority does not determine that the

particular market situation in such other country prevents a

proper comparison with the export price or constructed export

price.

(C) THIRD COUNTRY SALES.—This subparagraph applies when—

(i) the foreign like product is not sold (or offered for sale) for

consumption in the exporting country as described in subparagraph

(B)(i),

(ii) the administering authority determines that the aggregate

quantity (or, if quantity is not appropriate, value) of the foreign like

product sold in the exporting country is insufficient to permit a proper

comparison with the sales of the subject merchandise to the United

States, or

(iii) the particular market situation in the exporting country does not

permit a proper comparison with the export price or constructed

export price.

For purposes of clause (ii), the aggregate quantity (or value) of the foreign like

product sold in the exporting country shall normally be considered to be

insufficient if such quantity (or value) is less than 5 percent of the aggregate

quantity (or value) of sales of the subject merchandise to the United States.

(2) FICTITIOUSMARKETS.—No pretended sale or offer for sale, and no sale or

offer for sale intended to establish a fictitious market, shall be taken into

account in determining normal value. The occurrence of different movements

in the prices at which different forms of the foreign like product are sold (or, in

the absence of sales, offered for sale) in the exporting country after the issuance

of an antidumping duty order may be considered by the administering authority

as evidence of the establishment of a fictitious market for the foreign like

product if the movement in such prices appears to reduce the amount bywhich

the normal value exceeds the export price (or the constructed export price) of

the subject merchandise.

(3) EXPORTATION FROM AN INTERMEDIATE COUNTRY.—Where the subject

merchandise is exported to the United States from an intermediate country,

normal value shall be determined in the intermediate country, except that

normal value may be determined in the country of origin of the subject

merchandise if—

(A) the producer knew at the time of the sale that the subject

merchandise was destined for exportation;

(B) the subject merchandise is merely transshipped through the

intermediate country;

(C) sales of the foreign like product in the intermediate country do not

satisfy the conditions of paragraph (1)(C); or

(D) the foreign like product is not produced in the intermediate country.
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(4) USEOFCONSTRUCTEDVALUE.—If the administering authority determines

that the normal value of the subject merchandise cannot be determined under

paragraph (1)(B)(i), then, notwithstanding paragraph (1)(B)(ii), the normal

value of the subject merchandise may be the constructed value of that

merchandise, as determined under subsection (e).

(5) INDIRECT SALES OROFFERS FOR SALE.—If the foreign like product is sold

or, in the absence of sales, offered for sale through an affiliated party, the

prices at which the foreign like product is sold (or offered for sale) by such

affiliated party may be used in determining normal value.

(6) ADJUSTMENTS.—The price described in paragraph (1)(B) shall be—

(A) increased by the cost of all containers and coverings and all other

costs, charges, and expenses incident to placing the subjectmerchandise in

condition packed ready for shipment to the United States;

(B) reduced by—

(i) when included in the price described in paragraph (1)(B), the

cost of all containers and coverings and all other costs, charges, and

expenses incident to placing the foreign like product in condition

packed ready for shipment to the place of delivery to the purchaser,

(ii) the amount, if any, included in the price described in paragraph

(1)(B), attributable to any additional costs, charges, and expenses

incident to bringing the foreign like product from the original place of

shipment to the place of delivery to the purchaser, and

(iii) the amount of any taxes imposed directly upon the foreign like

product or components thereof which have been rebated, or which

have not been collected, on the subject merchandise, but only to the

extent that such taxes are added to or included in the price of the

foreign like product, and

(C) increased or decreased by the amount of any difference (or lack

thereof) between the export price or constructed export price and the price

described in paragraph (1)(B) (other than a difference for which allowance

is otherwise provided under this section) that is established to the

satisfaction of the administering authority to be wholly or partly due to—

(i) the fact that the quantities in which the subject merchandise is

sold or agreed to be sold to the United States are greater than or less

than the quantities in which the foreign like product is sold, agreed to

be sold, or offered for sale,

(ii) the fact that merchandise described in subparagraph (B) or (C)

of section 771(16) is used in determining normal value, or

(iii) other differences in the circumstances of sale.

(7) ADDITIONAL ADJUSTMENTS.—

(A) LEVEL OF TRADE.—The price described in paragraph (1)(B) shall

also be increased or decreased to make due allowance for any difference

(or lack thereof) between the export price or constructed export price and
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the price described in paragraph (1)(B) (other than a difference for which

allowance is otherwise made under this section) that is shown to bewholly

or partly due to a difference in level of trade between the export price or

constructed export price and normal value, if the difference in level of

trade—

(i) involves the performance of different selling activities; and

(ii) is demonstrated to affect price comparability, based on a pattern

of consistent price differences between sales at different levels of

trade in the country in which normal value is determined.

In a case described in the preceding sentence, the amount of the

adjustment shall be based on the price differences between the two levels

of trade in the country in which normal value is determined.

(B) CONSTRUCTED EXPORT PRICE OFFSET.—When normal value is

established at a level of trade which constitutes a more advanced stage of

distribution than the level of trade of the constructed export price, but the

data available do not provide an appropriate basis to determine under

subparagraph (A)(ii) a level of trade adjustment, normal value shall be

reduced by the amount of indirect selling expenses incurred in the country

in which normal value is determined on sales of the foreign like product

but not more than the amount of such expenses for which a deduction is

made under section 772(d)(1)(D).

(8) ADJUSTMENTS TO CONSTRUCTED VALUE.—Constructed value as

determined under subsection (e), may be adjusted, as appropriate, pursuant to

this subsection.

(b) SALES AT LESS THAN COST OF PRODUCTION.—

(1) DETERMINATION; SALES DISREGARDED.—Whenever the administering

authority has reasonable grounds to believe or suspect that sales of the foreign

like product under consideration for the determination of normal value have

been made at prices which represent less than the cost of production of that

product, the administering authority shall determinewhether, in fact, such sales

were made at less than the cost of production. If the administering authority

determines that sales made at less than the cost of production—

(A) have been made within an extended period of time in substantial

quantities, and

(B) were not at prices which permit recovery of all costs within a

reasonable period of time,

such sales may be disregarded in the determination of normal value.Whenever

such sales are disregarded, normal value shall be based on the remaining sales

of the foreign like product in the ordinary course of trade. If no sales made in

the ordinary course of trade remain, the normal value shall be based on the

constructed value of the merchandise.

(2) DEFINITIONS AND SPECIAL RULES.—For purposes of this subsection—
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(A) REASONABLE GROUNDS TO BELIEVE OR SUSPECT.—There are

reasonable grounds to believe or suspect that sales of the foreign like

product were made at prices that are less than the cost of production of the

product, if—

(i) in an investigation initiated under section 732 or a review

conducted under section 751, an interested party described in

subparagraph (C), (D), (E), (F), or (G) of section 771(9) provides

information, based upon observed prices or constructed prices or

costs, that sales of the foreign like product under consideration for the

determination of normal value have been made at prices which

represent less than the cost of production of the product; or

(ii) in a review conducted under section 751 involving a specific

exporter, the administering authority disregarded some or all of the

exporter's sales pursuant to paragraph (1) in the investigation or if a

review has been completed, in the most recently completed review.

(B) EXTENDED PERIOD OF TIME.—The term “extended period of time”

means a period that is normally 1 year, but not less than 6 months.

(C) SUBSTANTIALQUANTITIES.—Sales made at prices below the cost of

production have been made in substantial quantities if—

(i) the volume of such sales represents 20 percent or more of the

volume of sales under consideration for the determination of normal

value, or

(ii) the weighted average per unit price of the sales under

consideration for the determination of normal value is less than the

weighted average per unit cost of production for such sales.

(D) RECOVERYOFCOSTS.—If prices which are below the per unit cost of

production at the time of sale are above the weighted average per unit cost

of production for the period of investigation or review, such prices shall be

considered to provide for recovery of costs within a reasonable period of

time.

(3) CALCULATION OF COST OF PRODUCTION.—For purposes of this subtitle,

the cost of production shall be an amount equal to the sum of—

(A) the cost of materials and of fabrication or other processing of any

kind employed in producing the foreign like product, during a period

which would ordinarily permit the production of that foreign like product

in the ordinary course of business;

(B) an amount for selling, general, and administrative expenses based on

actual data pertaining to production and sales of the foreign like product

by the exporter in question; and

(C) the cost of all containers and coverings of whatever nature, and all

other expenses incidental to placing the foreign like product in condition

packed ready for shipment.

For purposes of subparagraph (A), if the normal value is based on the price of
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the foreign like product sold for consumption in a country other than the

exporting country, the cost of materials shall be determined without regard to

any internal tax in the exporting country imposed on such materials or their

disposition which are remitted or refunded upon exportation.

(c) NONMARKET ECONOMY COUNTRIES.—

(1) IN GENERAL.—If—

(A) the subject merchandise is exported from a nonmarket economy

country, and

(B) the administering authority finds that available information does not

permit the normal value of the subjectmerchandise to be determined under

subsection (a),

the administering authority shall determine the normal value of the subject

merchandise on the basis of the value of the factors of production utilized in

producing the merchandise and to which shall be added an amount for general

expenses and profit plus the cost of containers, coverings, and other expenses.

Except as provided in paragraph (2), the valuation of the factors of production

shall be based on the best available information regarding the values of such

factors in a market economy country or countries considered to be appropriate

by the administering authority.

(2) EXCEPTION.—If the administering authority finds that the available

information is inadequate for purposes of determining the normal value of

subject merchandise under paragraph (1), the administering authority shall

determine the normal value on the basis of the price at which merchandise that

is—

(A) comparable to the subject merchandise, and

(B) produced in one or more market economy countries that are at a

level of economic development comparable to that of the nonmarket

economy country,

is sold in other countries, including the United States.

(3) FACTORS OF PRODUCTION.—For purposes of paragraph (1), the factors of

production utilized in producingmerchandise include, but are not limited to—

(A) hours of labor required,

(B) quantities of raw materials employed,

(C) amounts of energy and other utilities consumed, and

(D) representative capital cost, including depreciation.

(4) VALUATIONOF FACTORS OF PRODUCTION.—The administering authority,

in valuing factors of production under paragraph (1), shall utilize, to the extent

possible, the prices or costs of factors of production in one or more market

economy countries that are—

(A) at a level of economic development comparable to that of the

nonmarket economy country, and

(B) significant producers of comparable merchandise.



- 773 -

(d) SPECIALRULE FORCERTAINMULTINATIONALCORPORATIONS.—Whenever, in

the course of an investigation under this title, the administering authority determines

that—

(1) subject merchandise exported to the United States is being produced in

facilities which are owned or controlled, directly or indirectly, by a person,

firm, or corporation which also owns or controls, directly or indirectly, other

facilities for the production of the foreign like product which are located in

another country or countries,

(2) subsection (a)(1)(C) applies, and

(3) the normal value of the foreign like product produced in one or more of

the facilities outside the exporting country is higher than the normal value of

the foreign like product produced in the facilities located in the exporting

country,

it shall determine the normal value of the subject merchandise by reference to the

normal value at which the foreign like product is sold in substantial quantities from

one or more facilities outside the exporting country. The administering authority, in

making any determination under this paragraph, shall make adjustments for the

difference between the cost of production (including taxes, labor, materials, and

overhead) of the foreign like product produced in facilities outside the exporting

country and costs of production of the foreign like product produced in facilities in

the exporting country, if such differences are demonstrated to its satisfaction. For

purposes of this subsection, in determining the normal value of the foreign like

product produced in a country outside of the exporting country, the administering

authority shall determine its price at the time of exportation from the exporting

country and shall make any adjustments required by subsection (a) for the cost of all

containers and coverings and all other costs, charges, and expenses incident to

placing the merchandise in condition packed ready for shipment to theUnited States

by reference to such costs in the exporting country.

(e) CONSTRUCTED VALUE.—For purposes of this title, the constructed value of

imported merchandise shall be an amount equal to the sum of—

(1) the cost of materials and fabrication or other processing of any kind

employed in producing the merchandise, during a period which would

ordinarily permit the production of the merchandise in the ordinary course of

business;

(2)(A) the actual amounts incurred and realized by the specific exporter or

producer being examined in the investigation or review for selling, general, and

administrative expenses, and for profits, in connection with the production and

sale of a foreign like product, in the ordinary course of trade, for consumption

in the foreign country, or

(B) if actual data are not available with respect to the amounts described

in subparagraph (A), then—

(i) the actual amounts incurred and realized by the specific exporter

or producer being examined in the investigation or review for selling,
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general, and administrative expenses, and for profits, in connection

with the production and sale, for consumption in the foreign country,

of merchandise that is in the same general category of products as the

subject merchandise,

(ii) the weighted average of the actual amounts incurred and

realized by exporters or producers that are subject to the investigation

or review (other than the exporter or producer described in clause (i))

for selling, general, and administrative expenses, and for profits, in

connection with the production and sale of a foreign like product, in

the ordinary course of trade, for consumption in the foreign country,

or

(iii) the amounts incurred and realized for selling, general, and

administrative expenses, and for profits, based on any other

reasonable method, except that the amount allowed for profit may not

exceed the amount normally realized by exporters or producers (other

than the exporter or producer described in clause (i)) in connection

with the sale, for consumption in the foreign country, of merchandise

that is in the same general category of products as the subject

merchandise; and

(3) the cost of all containers and coverings of whatever nature, and all other

expenses incidental to placing the subject merchandise in condition packed

ready for shipment to the United States.

For purposes of paragraph (1), the cost of materials shall be determined without

regard to any internal tax in the exporting country imposed on such materials or

their disposition which are remitted or refunded upon exportation of the subject

merchandise produced from such materials.

(f) SPECIAL RULES FOR CALCULATION OF COST OF PRODUCTION AND FOR

CALCULATION OF CONSTRUCTED VALUE.—For purposes of subsections (b) and

(e).—

(1) COSTS.—

(A) IN GENERAL.—Costs shall normally be calculated based on the

records of the exporter or producer of the merchandise, if such records are

kept in accordance with the generally accepted accounting principles of

the exporting country (or the producing country, where appropriate) and

reasonably reflect the costs associated with the production and sale of the

merchandise. The administering authority shall consider all available

evidence on the proper allocation of costs, including that which is made

available by the exporter or producer on a timely basis, if such allocations

have been historically used by the exporter or producer, in particular for

establishing appropriate amortization and depreciation periods, and

allowances for capital expenditures and other development costs.

(B) NONRECURRING COSTS.—Costs shall be adjusted appropriately for

those nonrecurring costs that benefit current or future production, or both.
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(C) STARTUP COSTS.—

(i) IN GENERAL.—Costs shall be adjusted appropriately for

circumstances in which costs incurred during the time period covered

by the investigation or review are affected by startup operations.

(ii) STARTUP OPERATIONS.—Adjustments shall be made for startup

operations only where—

(I) a producer is using new production facilities or producing a

new product that requires substantial additional investment, and

(II) production levels are limited by technical factors

associated with the initial phase of commercial production.

For purposes of subclause (II), the initial phase of commercial

production ends at the end of the startup period. In determining

whether commercial production levels have been achieved, the

administering authority shall consider factors unrelated to startup

operations that might affect the volume of production processed, such

as demand, seasonality, or business cycles.

(iii) ADJUSTMENT FOR STARTUP OPERATIONS.—The adjustment for

startup operations shall be made by substituting the unit production

costs incurred with respect to the merchandise at the end of the startup

period for the unit production costs incurred during the startup period.

If the startup period extends beyond the period of the investigation or

review under this title, the administering authority shall use the most

recent cost of production data that it reasonably can obtain, analyze,

and verify without delaying the timely completion of the investigation

or review. For purposes of this subparagraph, the startup period ends

at the point at which the level of commercial production that is

characteristic of the merchandise, producer, or industry concerned is

achieved.

(2) TRANSACTIONS DISREGARDED.—A transaction directly or indirectly

between affiliated persons may be disregarded if, in the case of any element of

value required to be considered, the amount representing that element does not

fairly reflect the amount usually reflected in sales of merchandise under

consideration in the market under consideration. If a transaction is disregarded

under the preceding sentence and no other transactions are available for

consideration, the determination of the amount shall be based on the

information available as to what the amount would have been if the transaction

had occurred between persons who are not affiliated.

(3) MAJOR INPUT RULE.—If, in the case of a transaction between affiliated

persons involving the production by one of such persons of a major input to the

merchandise, the administering authority has reasonable grounds to believe or

suspect that an amount represented as the value of such input is less than the

cost of production of such input, then the administering authority may

determine the value of the major input on the basis of the information available
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regarding such cost of production, if such cost is greater than the amount that

would be determined for such input under paragraph (2).

SEC. 773A. CURRENCY CONVERSION. [19 U.S.C. 1677b-1]

(a) IN GENERAL.—In an antidumping proceeding under this title, the administering

authority shall convert foreign currencies into United States dollars using the

exchange rate in effect on the date of sale of the subject merchandise, except that, if

it is established that a currency transaction on forward markets is directly linked to

an export sale under consideration, the exchange rate specified with respect to such

currency in the forward sale agreement shall be used to convert the foreign

currency. Fluctuations in exchange rates shall be ignored.

(b) SUSTAINEDMOVEMENT IN FOREIGNCURRENCYVALUE.—In an investigation

under subtitle B, if there is a sustained movement in the value of the foreign

currency relative to the United States dollar, the administering authority shall allow

exporters at least 60 days to adjust their export prices to reflect such sustained

movement.

SEC. 774. HEARINGS. [19 U.S.C. 1677c]

(a) INVESTIGATION HEARINGS.—

(1) IN GENERAL.—Except as provided in paragraph (2), the administering

authority and the Commission shall each hold a hearing in the course of an

investigation upon the request of any party to the investigation beforemaking a

final determination under section 705 or 735.

(2) EXCEPTION.—If investigations are initiated under subtitle A and subtitle

B regarding the same merchandise from the same country within 6 months of

each other (but before a final determination is made in either investigation), the

holding of a hearing by the Commission in the course of one of the

investigations shall be treated as compliance with paragraph (1) for both

investigations, unless the Commission considers that special circumstances

require that a hearing be held in the course of each of the investigations.

During any investigation regarding which the holding of a hearing is waived

under this paragraph, the Commission shall allow any party to submit such

additional written comment as it considers relevant.

(b) PROCEDURES.—Any hearing required or permitted under this title shall be

conducted after notice published in the Federal Register, and a transcript of the

hearing shall be prepared and made available to the public. The hearing shall not be

subject to the provisions of subchapter II of chapter 5 of title 5, United States Code,

or to section 702 of such title.

SEC.775. COUNTERVAILABLE SUBSIDY PRACTICES DISCOVERED DURING A

PROCEEDING. [19 U.S.C. 1677d]

If, in the course of a proceeding under this title, the administering authority

discovers a practice which appears to be a countervailable subsidy, but was not

included in the matters alleged in a countervailing duty petition, or if the

administering authority receives notice from the Trade Representative that a subsidy

or subsidy program is in violation of Article 8 of the Subsidies Agreement, then the
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administering authority—

(1) shall include the practice, subsidy, or subsidy program in the proceeding

if the practice, subsidy, or subsidy program appears to be a countervailable

subsidywith respect to the merchandise which is the subject of the proceeding,

or
(2) shall transfer the information (other than confidential information)

concerning the practice, subsidy, or subsidy program to the librarymaintained
under section 777(a)(1), if the practice, subsidy, or subsidy programappears to
be a countervailable subsidy with respect to any other merchandise.13

SEC. 776. DETERMINATIONS ON THE BASIS OF THE FACTS AVAILABLE. [19 U.S.C.
1677e]
(a) IN GENERAL.—If—

(1) necessary information is not available on the record, or
(2) an interested party or any other person—

13 Article 8 of the Uruguay Round Subsidies Agreement lapsed January 1, 2000.

(A) withholds information that has been requested by the administering
authority or the Commission under this title,
(B) fails to provide such information by the deadlines for submission of

the information or in the form and manner requested, subject to
subsections (c)(1) and (e) of section 782,
(C) significantly impedes a proceeding under this title, or
(D) provides such information but the information cannot be verified as

provided in section 782(i),
the administering authority and the Commission shall, subject to section 782(d), use
the facts otherwise available in reaching the applicable determination under this
title.
(b) ADVERSE INFERENCES.—If the administering authority or the Commission (as

the case may be) finds that an interested party has failed to cooperate by not acting
to the best of its ability to comply with a request for information from the
administering authority or the Commission, the administering authority or the
Commission (as the case may be), in reaching the applicable determination under
this title, may use an inference that is adverse to the interests of that party in
selecting from among the facts otherwise available. Such adverse inference may
include reliance on information derived from—

(1) the petition,
(2) a final determination in the investigation under this title,
(3) any previous review under section 751 or determination under section

753, or
(4) any other information placed on the record.

(c) CORROBORATION OF SECONDARY INFORMATION.—When the administering

authority or the Commission relies on secondary information rather than on

information obtained in the course of an investigation or review, the administering
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authority or the Commission, as the case may be, shall, to the extent practicable,

corroborate that information from independent sources that are reasonably at their

disposal.

SEC. 777. ACCESS TO INFORMATION. [19 U.S.C. 1677f]

(a) INFORMATION GENERALLYMADE AVAILABLE.—

(1) PUBLIC INFORMATION FUNCTION.—There shall be established a library of

information relating to foreign subsidy practices and countervailing measures.

Copies of material in the library shall be made available to the public upon

payment of the costs of preparing such copies.

(2) PROGRESS OF INVESTIGATIONREPORTS.—The administering authority and

the Commission shall, from time to time upon request, inform the parties to an

investigation of the progress of that investigation.

(3) EX PARTEMEETINGS.—The administering authority and the Commission

shall maintain a record of any ex parte meeting between—

(A) interested parties or other persons providing factual information in

connection with a proceeding, and

(B) the person charged with making the determination, or any person

charged with making a final recommendation to that person, in connection

with that proceeding,

if information relating to that proceeding was presented or discussed at such

meeting. The record of such an ex parte meeting shall include the identity of

the persons present at the meeting, the date, time, and place of themeeting, and

a summary of the matters discussed or submitted. The record of the ex parte

meeting shall be included in the record of the proceeding.

(4) SUMMARIES; NON-PROPRIETARY SUBMISSIONS.—The administering

authority and the Commission shall disclose—

(A) any proprietary information received in the course of a proceeding if

it is disclosed in a form which cannot be associated with, or otherwise be

used to identify, operations of a particular person, and

(B) any information submitted in connection with a proceedingwhich is

not designated as proprietary by the person submitting it.

(b) PROPRIETARY INFORMATION.—

(1) PROPRIETARY STATUS MAINTAINED.—

(A) IN GENERAL.—Except as provided in subsection (a)(4)(A) and

subsection (c), information submitted to the administering authority or the

Commission which is designated as proprietary by the person submitting

the information shall not be disclosed to any person without the consent of

the person submitting the information, other than—

(i) to an officer or employee of the administering authority or the

Commission who is directly concerned with carrying out the

investigation in connection with which the information is submitted or

any review under this title covering the same subject merchandise, or

(ii) to an officer or employee of the United States Customs Service
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who is directly involved in conducting an investigation regarding

fraud under this title.

(B) ADDITIONALREQUIREMENTS.—The administering authority and the

Commission shall require that information for which proprietary treatment

is requested be accompanied by—

(i) either—

(I) a non-proprietary summary in sufficient detail to permit a

reasonable understanding of the substance of the information

submitted in confidence, or

(II) a statement that the information is not susceptible to

summary accompanied by a statement of the reasons in support

of the contention, and

(ii) either—

(I) a statement which permits the administering authority or the

Commission to release under administrative protective order, in

accordance with subsection (c), the information submitted in

confidence, or

(II) a statement to the administering authority or the

Commission that the business proprietary information is of a type

that should not be released under administrative protective order.

(2) UNWARRANTED DESIGNATION.—If the administering authority or the

Commission determines, on the basis of the nature and extent of the

information or its availability from public sources, that designation of any

information as proprietary is unwarranted, then it shall notify the person who

submitted it and ask for an explanation of the reasons for the designation.

Unless that person persuades the administering authority or the Commission

that the designation is warranted, or withdraws the designation, the

administering authority or the Commission, as the case may be, shall return it

to the party submitting it. In a case in which the administering authority or the

Commission returns the information to the person submitting it, the personmay

thereafter submit other material concerning the subject matter of the returned

information if the submission is made within the time otherwise provided for

submitting such material.

(3) SECTION 751 REVIEWS.—Notwithstanding the provisions of paragraph

(1), information submitted to the administering authority or the Commission in

connection with a review under section 751(b) or 751(c) which is designated as

proprietary by the person submitting the information may, if the review results

in the revocation of an order or finding (or termination of a suspended

investigation) under section 751(d), be used by the agency to which the

information was originally submitted in any investigation initiated within 2

years after the date of the revocation or termination pursuant to a petition

covering the same subject merchandise.
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(c) LIMITED DISCLOSURE OF CERTAIN PROPRIETARY INFORMATION UNDER

PROTECTIVE ORDER.—

(1) DISCLOSURE BY ADMINISTERING AUTHORITY OR COMMISSION.—

(A) IN GENERAL.—Upon receipt of an application (before or after

receipt of the information requested) which describes in general terms the

information requested and sets forth the reasons for the request, the

administering authority or the Commission shall make all business

proprietary information presented to, or obtained by it, during a

proceeding (except privileged information, classified information, and

specific information of a type for which there is a clear and compelling

need to withhold from disclosure) available to interested parties who are

parties to the proceeding under a protective order described in

subparagraph (B), regardless of when the information is submitted during

a proceeding. Customer names obtained during any investigation which

requires a determination under section 705(b) or 735(b) may not be

disclosed by the administering authority under protective order until either

an order is published under section 706(a) or 736(a) as a result of the

investigation or the investigation is suspended or terminated. The

Commission may delay disclosure of customer names under protective

order during any such investigation until a reasonable time prior to any

hearing provided under section 774.

(B) PROTECTIVEORDER.—The protective order under which information

is made available shall contain such requirements as the administering

authority or the Commission may determine by regulation to be

appropriate. The administering authority and the Commission shall

provide by regulation for such sanctions as the administering authority and

the Commission determine to be appropriate, including disbarment from

practice before the agency.

(C) TIME LIMITATION ON DETERMINATIONS.—The administering

authority or the Commission, as the case may be, shall determine whether

to make information available under this paragraph—

(i) not later than 14 days (7 days if the submission pertains to a

proceeding under section 703(a) or 733(a)) after the date onwhich the

information is submitted, or

(ii) if—

(I) the person that submitted the information raises objection to

its release, or

(II) the information is unusually voluminous or complex,

not later than 30 days (10 days if the submission pertains to a proceeding

under section 703(a) or 733(a)) after the date on which the information is

submitted.

(D) AVAILABILITY AFTERDETERMINATION.—If the determination under

subparagraph (C) is affirmative, then—



- 781 -

(i) the business proprietary information submitted to the

administering authority or the Commission on or before the date of

the determination shall be made available, subject to the terms and

conditions of the protective order, on such date; and

(ii) the business proprietary information submitted to the

administering authority or the Commission after the date of the

determination shall be served as required by subsection (d).

(E) FAILURE TO DISCLOSE.—If a person submitting information to the

administering authority refuses to disclose business proprietary

information which the administering authority determines should be

released under a protective order described in subparagraph (B), the

administering authority shall return the information, and any

nonconfidential summary thereof, to the person submitting the information

and summary and shall not consider either.

(2) DISCLOSUREUNDERCOURTORDER.—If the administering authority denies

a request for information under paragraph (1), then applicationmaybemade to

the United States Customs Court [United States Court of International Trade]

for an order directing the administering authority or the Commission to make

the information available. After notification of all parties to the investigation

and after an opportunity for a hearing on the record, the court may issue an

order, under such conditions as the court deems appropriate, which shall not

have the effect of stopping or suspending the investigation, directing the

administering authority or the Commission to make all or a portion of the

requested information described in the preceding sentence available under a

protective order and setting forth sanctions for violation of such order if the

court finds that, under the standards applicable in proceedings of the court,

such an order is warranted, and that—

(A) the administering authority or the Commission has denied access to

the information under subsection (b)(1),

(B) the person on whose behalf the information is requested is an

interested party who is a party to the investigation in connection with

which the information was obtained or developed, and

(C) the party which submitted the information to which the request

relates has been notified, in advance of the hearing, of the request made

under this section and of its right to appear and be heard.

(d) SERVICE.—Any party submitting written information, including business

proprietary information, to the administering authority or the Commission during a

proceeding shall, at the same time, serve the information upon all interested parties

who are parties to the proceeding, if the information is covered by a protective

order. The administering authority or the Commission shall not accept any such

information that is not accompanied by a certificate of service and a copy of the

protective order version of the document containing the information. Business

proprietary information shall only be served upon interested parties who are parties
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to the proceeding that are subject to protective order; however, a nonconfidential

summary thereof shall be served upon all other interested parties who are parties to

the proceeding.

(e) [Repealed.]

(f) DISCLOSURE OF PROPRIETARY INFORMATION UNDER PROTECTIVE ORDERS

ISSUED PURSUANT TO THE NORTH AMERICAN FREE TRADE AGREEMENT OR THE

UNITED STATES-CANADA AGREEMENT.—

(1) ISSUANCE OF PROTECTIVE ORDERS.—

(A) IN GENERAL.—If binational panel review of a determination under

this title is requested pursuant to article 1904 of the NAFTA or the United

States-Canada Agreement, or an extraordinary challenge committee is

convened under Annex 1904.13 of the NAFTA or the United States-

Canada Agreement, the administering authority or the Commission, as

appropriate, maymake available to authorized persons, under a protective

order described in paragraph (2), a copy of all proprietary material in the

administrative record made during the proceeding in question. If the

administrating authority or the Commission claims a privilege as to a

document or portion of a document in the administrative record of the

proceeding in question and a binational panel or extraordinary challenge

committee finds that in camera inspection or limited disclosure of that

document or portion thereof is required by United States law, the

administering authority or the Commission, as appropriate, may restrict

access to such document or portion thereof to the authorized persons

identified by the panel or committee as requiring access and may require

such persons to obtain access under a protective order described in

paragraph (2).

(B) AUTHORIZED PERSONS.—For purposes of this subsection, the term

“authorized persons” means—

(i) the members of, and the appropriate staff of, the binational panel

or the extraordinary challenge committee, as the case may be, and the

Secretariat,

(ii) counsel for parties to such panel or committee proceeding, and

employees, and persons under the direction and control, of such

counsel,

(iii) any officer or employee of the United States Government

designated by the administering authority or the Commission, as

appropriate, to whom disclosure is necessary in order to make

recommendations to the Trade Representative regarding the

convening of extraordinary challenge committees under chapter 19 of

the NAFTA or the Agreement, and

(iv) any officer or employee of the Government of a free trade area

country (as defined in section 516A(f)(10)) designated by an

authorized agency of such country to whom disclosure is necessary in
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order to make decisions regarding the convening of extraordinary

challenge committees under chapter 19 of the NAFTA or the

Agreement.

(C) REVIEW.—Adecision concerning the disclosure or nondisclosure of

material under protective order by the administering authority or the

Commission shall not be subject to judicial review, and no court of the

United States shall have power or jurisdiction to review such decision on

any question of law or fact by an action in the nature of mandamus or

otherwise.

(2) CONTENTS OF PROTECTIVE ORDER.—Each protective order issued under

this subsection shall be in such form and contain such requirements as the

administering authority or the Commission may determine by regulation to be

appropriate. The administering authority and the Commission shall ensure that

regulations issued pursuant to this paragraph shall be designed to provide an

opportunity for participation in the binational panel proceeding, including any

extraordinary challenge, equivalent to that available for judicial review of

determinations by the administering authority or the Commission that are not

subject to review by a binational panel.

(3) PROHIBITEDACTS.—It is unlawful for any person to violate, to induce the

violation of, or knowingly to receive information the receipt of which

constitutes a violation of, any provision of a protective order issued under this

subsection or to violate, to induce the violation of, or knowingly to receive

information the receipt of which constitutes a violation of, any provision of an

undertaking entered into with an authorized agency of a free trade area country

(as defined in section 516A(f)(10)) to protect proprietary material during

binational panel or extraordinary challenge committee review pursuant to

article 1904 of the NAFTA or the United States-Canada Agreement.

(4) SANCTIONS FORVIOLATIONOFPROTECTIVEORDERS.—Anyperson, except

a judge appointed to a binational panel or an extraordinary challenge

committee under section 402(b) of the North American Free Trade Agreement

Implementation Act, who is found by the administering authority or the

Commission, as appropriate, after notice and an opportunity for a hearing in

accordance with section 554 of title 5, United States Code, to have committed

an act prohibited by paragraph (3) shall be liable to the United States for a civil

penalty and shall be subject to such other administrative sanctions, including,

but not limited to, debarment from practice before the administering authority

or the Commission, as the administering authority or the Commission

determines to be appropriate. The amount of the civil penalty shall not exceed

$100,000 for each violation. Each day of a continuing violation shall constitute

a separate violation. The amount of such civil penalty and other sanctions shall

be assessed by the administering authority or the Commission by written

notice, except that assessment shall be made by the administering authority for

violation, or inducement of a violation or receipt of information with reason to
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know that such information was disclosed in violation, of an undertaking

entered into by any person with an authorized agency of a free trade area

country (as defined in section 516A(f)(10)).

(5) REVIEW OF SANCTIONS.—Any person against whom sanctions are

imposed under paragraph (4) may obtain review of such sanctions by filing a

notice of appeal in the United States Court of International Trade within 30

days from the date of the order imposing the sanction and by simultaneously

sending a copy of such notice by certified mail to the administering authority or

the Commission, as appropriate. The administering authority or the

Commission shall promptly file in such court a certified copy of the record

upon which such violation was found or such sanction imposed, as provided in

section 2112 of title 28, United States Code. The findings and order of the

administering authority or the Commission shall be set aside by the court only

if the court finds that such findings and order are not supported by substantial

evidence, as provided in section 706(2) of title 5, United States Code.

(6) ENFORCEMENTOF SANCTIONS.—If any person fails to pay an assessment

of a civil penalty or to comply with other administrative sanctions after the

order imposing such sanctions becomes a final and unappealable order, or after

the United States Court of International Trade has entered final judgment in

favor of the administering authority or the Commission, an action may be filed

in such court to enforce the sanctions. In such action, the validity and

appropriateness of the final order imposing the sanctions shall not be subject to

review.

(7) TESTIMONY AND PRODUCTION OF PAPERS.—

(A) AUTHORITY TO OBTAIN INFORMATION.—For the purpose of

conducting any hearing and carrying out other functions and duties under

this subsection, the administering authority and the Commission, or their

duly authorized agents—

(i) shall have access to and the right to copy any pertinent

document, paper, or record in the possession of any individual,

partnership, corporation, association, organization, or other entity,

(ii) may summon witnesses, take testimony, and administer oaths,

(iii) and may require any individual or entity to produce pertinent

documents, books, or records.

Any member of the Commission, and any person so designated by the

administering authority, may sign subpoenas, and members and agents of

the administering authority and the Commission, when authorized by the

administering authority or the Commission, as appropriate, may administer

oaths and affirmations, examine witnesses, take testimony, and receive

evidence.

(B) WITNESSES AND EVIDENCE.—The attendance of witnesses who are

authorized to be summoned, and the production of documentary evidence

authorized to be ordered, under subparagraph (A) may be required from
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any place in the United States at any designated place of hearing. In the

case of disobedience to a subpoena issued under subparagraph (A), an

action may be filed in any district or territorial court of the United States

to require the attendance and testimony of witnesses and the production of

documentary evidence. Such court, within the jurisdiction of which such

inquiry is carried on, may, in case of contumacy or refusal to obey a

subpoena issued to any individual, partnership, corporation, association,

organization or other entity, issue any order requiring such individual or

entity to appear before the administering authority or the Commission, or

to produce documentary evidence if so ordered or to give evidence

concerning the matter in question. Any failure to obey such order of the

court may be punished by the court as a contempt thereof.

(C) MANDAMUS.—Any court referred to in subparagraph (B) shall have

jurisdiction to issue writs of mandamus commanding compliance with the

provisions of this subsection or any order of the administering authority or

the Commission made in pursuance thereof.

(D) DEPOSITIONS.—For purposes of carrying out any functions or duties

under this subsection, the administering authority or the Commission may

order testimony to be taken by deposition. Such deposition may be taken

before any person designated by the administering authority or

Commission and having power to administer oaths. Such testimony shall

be reduced to writing by the person taking the deposition, or under the

direction of such person, and shall then be subscribed by the deponent.

Any individual, partnership, corporation, association, organization or other

entity may be compelled to appear and depose and to produce

documentary evidence in the samemanner as witnesses maybe compelled

to appear and testify and produce documentary evidence before the

administering authority or Commission, as provided in this paragraph.

(E) FEES ANDMILEAGEOFWITNESSES.—Witnesses summoned before the

administering authority or the Commission shall be paid the same fees and

mileage that are paid witnesses in the courts of the United States.

(g) INFORMATION RELATING TO VIOLATIONS OF PROTECTIVE ORDERS AND

SANCTIONS.—The administering authority and the Commissionmaywithhold from

disclosure any correspondence, private letters of reprimand, settlement agreements,

and documents and files compiled in relation to investigations and actions involving

a violation or possible violation of a protective order issued under subsection (c) or

(d), and such information shall be treated as information described in section

552(b)(3) of title 5, United States Code.

(h) OPPORTUNITY FORCOMMENTBYCONSUMERSAND INDUSTRIALUSERS.—The

administering authority and the Commission shall provide an opportunity for

industrial users of the subject merchandise and, if the merchandise is sold at the

retail level, for representative consumer organizations, to submit relevant

information to the administering authority concerning dumping or a countervailable
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subsidy, and to the Commission concerning material injury by reason of dumped or

subsidized imports.

(i) PUBLICATION OF DETERMINATIONS; REQUIREMENTS FOR FINAL

DETERMINATIONS.—

(1) IN GENERAL.—Whenever the administering authority makes a

determination under section 702 or 732 whether to initiate an investigation, or

the administering authority or the Commission makes a preliminary

determination under section 703 or 733, a final determination under section

705 or section 735, a preliminary or final determination in a review under

section 751, a determination to suspend an investigation under this title, or a

determination under section 753, the administering authority or the

Commission, as the case may be, shall publish the facts and conclusions

supporting that determination, and shall publish notice of that determination in

the Federal Register.

(2) CONTENTS OFNOTICEORDETERMINATION.—The notice or determination

published under paragraph (1) shall include, to the extent applicable—

(A) in the case of a determination of the administering authority—

(i) the names of the exporters or producers of the subject

merchandise or, when providing such names is impracticable, the

countries exporting the subject merchandise to the United States,

(ii) a description of the subject merchandise that is sufficient to

identify the subject merchandise for customs purposes,

(iii)(I) with respect to a determination in an investigation under

subtitle A or section 753 or in a review of a countervailing duty order,

the amount of the countervailable subsidy established and a full

explanation of the methodology used in establishing the amount, and

(II) with respect to a determination in an investigation under

subtitle B or in a review of an antidumping duty order, the

weighted average dumping margins established and a full

explanation of the methodology used in establishing such

margins, and

(iv) the primary reasons for the determination; and

(B) in the case of a determination of the Commission—

(i) considerations relevant to the determination of injury, and

(ii) the primary reasons for the determination.

(3) ADDITIONALREQUIREMENTSFORFINALDETERMINATIONS.—In addition to

the requirements set forth in paragraph (2)—

(A) the administering authority shall include in a final determination

described in paragraph (1) an explanation of the basis for its determination

that addresses relevant arguments, made by interested parties who are

parties to the investigation or review (as the case may be), concerning the

establishment of dumping or a countervailable subsidy, or the suspension

of the investigation, with respect to which the determination is made; and
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(B) the Commission shall include in a final determination of injury an

explanation of the basis for its determination that addresses relevant

arguments that are made by interested parties who are parties to the

investigation or review (as the case may be) concerning volume, price

effects, and impact on the industry of imports of the subject merchandise.

SEC. 777A. SAMPLINGANDAVERAGING;DETERMINATIONOFWEIGHTEDAVERAGE

DUMPING MARGIN AND COUNTERVAILABLE SUBSIDY RATE. [19 U.S.C. 1677f-1]

(a) IN GENERAL.—For purposes of determining the export price (or constructed

export price) under section 772 or the normal value under section 773, and in

carrying out reviews under section 751, the administering authority may—

(1) use averaging and statistically valid samples, if there is a significant

volume of sales of the subject merchandise or a significant number or types of

products, and

(2) decline to take into account adjustments which are insignificant in

relation to the price or value of the merchandise.

(b) SELECTION OF AVERAGES AND SAMPLES.—The authority to select averages

and statistically valid samples shall rest exclusively with the administering

authority. The administering authority shall, to the greatest extent possible, consult

with the exporters and producers regarding the method to be used to select

exporters, producers, or types of products under this section.

(c) DETERMINATION OF DUMPINGMARGIN.—

(1) GENERAL RULE.—In determining weighted average dumping margins

under section 733(d), 735(c), or 751(a), the administering authority shall

determine the individual weighted average dumping margin for each known

exporter and producer of the subject merchandise.

(2) EXCEPTION.—If it is not practicable to make individual weighted average

dumping margin determinations under paragraph (1) because of the large

number of exporters or producers involved in the investigation or review, the

administering authoritymay determine the weighted average dumpingmargins

for a reasonable number of exporters or producers by limiting its examination

to—

(A) a sample of exporters, producers, or types of products that is

statistically valid based on the information available to the administering

authority at the time of selection, or

(B) exporters and producers accounting for the largest volume of the

subject merchandise from the exporting country that can be reasonably

examined.

(d) DETERMINATION OF LESS THAN FAIR VALUE.—

(1) INVESTIGATIONS.—

(A) IN GENERAL.—In an investigation under subtitle B, the

administering authority shall determinewhether the subject merchandise is

being sold in the United States at less than fair value—

(i) by comparing the weighted average of the normal values to the
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weighted average of the export prices (and constructed export prices)

for comparable merchandise, or

(ii) by comparing the normal values of individual transactions to the

export prices (or constructed export prices) of individual transactions

for comparable merchandise.

(B) EXCEPTION.—The administering authority may determine whether

the subject merchandise is being sold in the United States at less than fair

value by comparing the weighted average of the normal values to the

export prices (or constructed export prices) of individual transactions for

comparable merchandise, if—

(i) there is a pattern of export prices (or constructed export prices)

for comparable merchandise that differ significantly among

purchasers, regions, or periods of time, and

(ii) the administering authority explains why such differences

cannot be taken into account using a method described in paragraph

(1)(A)(i) or (ii).

(2) REVIEWS.—In a review under section 751, when comparing export prices

(or constructed export prices) of individual transactions to the weighted

average price of sales of the foreign like product, the administering authority

shall limit its averaging of prices to a period not exceeding the calendar month

that corresponds most closely to the calendar month of the individual export

sale.

(e) DETERMINATION OF COUNTERVAILABLE SUBSIDY RATE.—

(1) GENERAL RULE.—In determining countervailable subsidy rates under

section 703(d), 705(c), or 751(a), the administering authority shall determine

an individual countervailable subsidy rate for each known exporter or producer

of the subject merchandise.

(2) EXCEPTION.—If the administering authority determines that it is not

practicable to determine individual countervailable subsidy rates under

paragraph (1) because of the large number of exporters or producers involved

in the investigation or review, the administering authority may—

(A) determine individual countervailable subsidy rates for a reasonable

number of exporters or producers by limiting its examination to—

(i) a sample of exporters or producers that the administering

authority determines is statistically valid based on the information

available to the administering authority at the time of selection, or

(ii) exporters and producers accounting for the largest volume of

the subject merchandise from the exporting country that the

administering authority determines can be reasonably examined; or

(B) determine a single country-wide subsidy rate to be applied to all

exporters and producers.

The individual countervailable subsidy rates determined under subparagraph

(A) shall be used to determine the all-others rate under section 705(c)(5).
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SEC. 778. INTEREST ON CERTAIN OVERPAYMENTS AND UNDERPAYMENTS. [19
U.S.C. 1677g]

(a) GENERAL RULE.—Interest shall be payable on overpayments and

underpayments of amounts deposited on merchandise entered, or withdrawn from

warehouse, for consumption on and after—

(1) the date of publication of a countervailing or antidumping duty order

under this title or section 303, or

(2) the date of a finding under the Antidumping Act, 1921.

(b) RATE.—The rate of interest payable under subsection (a) for any period of

time is the rate of interest established under section 6621 of the Internal Revenue

Code of 1954 for such period.

SEC. 779. DRAWBACK TREATMENT. [19 U.S.C. 1677h]

For purposes of any law relating to the drawback of customs duties,

countervailing duties and antidumping duties imposed by this title shall not be

treated as being regular customs duties.

SEC. 780. DOWNSTREAM PRODUCT MONITORING. [19 U.S.C. 1677i]

(a) PETITION REQUESTINGMONITORING.—

(1) IN GENERAL.—A domestic producer of an article that is like a component

part or a downstream product may petition the administering authority to

designate a downstream product for monitoring under subsection (b). The

petition shall specify—

(A) the downstream product,

(B) the component product incorporated into such downstreamproduct,

and

(C) the reasons for suspecting that the imposition of antidumping or

countervailing duties has resulted in a diversion of exports of the

component part into increased production and exportation to the United

States of such downstream product.

(2) DETERMINATION REGARDINGPETITION.—Within 14 days after receiving a

petition submitted under paragraph (1), the administering authority shall

determine—

(A) whether there is a reasonable likelihood that imports into theUnited

States of the downstream product will increase as an indirect result of any

diversion with respect to the component part, and

(B) whether—

(i) the component part is already subject to monitoring to aid in the

enforcement of a bilateral arrangement (within themeaning of section

804 of the Trade and Tariff Act of 1984),

(ii) merchandise related to the component part andmanufactured in

the same foreign country in which the component part is

manufactured has been the subject of a significant number of

investigations suspended under section 704 or 734 or countervailing

or antidumping duty orders issued under this title or section 303, or
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(iii) merchandise manufactured or exported by the manufacturer or

exporter of the component part that is similar in description and use to

the component part has been the subject of at least 2 investigations

suspended under section 704 or 734 or countervailing or antidumping

duty orders issued under this title or section 303.

(3) FACTORS TO TAKE INTO ACCOUNT.—In making a determination under

paragraph (2)(A), the administering authority may, if appropriate, take into

account such factors as—

(A) the value of the component part in relation to the value of the

downstream product,

(B) the extent to which the component part has been substantially

transformed as a result of its incorporation into the downstream product,

and

(C) the relationship between the producers of component parts and

producers of downstream products.

(4) PUBLICATION OF DETERMINATION.—The administering authority shall

publish in the Federal Register notice of each determination made under

paragraph (2) and, if the determination made under paragraph (2)(A) and a

determination made under any subparagraph of paragraph (2)(B) are

affirmative, shall transmit a copy of such determinations and the petition to the

Commission.

(5) DETERMINATIONS NOT SUBJECT TO JUDICIALREVIEW.—Notwithstanding

any other provision of law, any determination made by the administering

authority under paragraph (2) shall not be subject to judicial review.

(b) MONITORING BY THE COMMISSION.—

(1) IN GENERAL.—If the determination made under subsection (a)(2)(A) and

a determination made under any clause of subsection (a)(2)(B) with respect to a

petition are affirmative, the Commission shall immediately commence

monitoring of trade in the downstream product that is the subject of the

determination made under subsection (a)(2)(A). If the Commission finds that

imports of a downstream product being monitored increased during any

calendar quarter by 5 percent or more over the preceding quarter, the

Commission shall analyze that increase in the context of overall economic

conditions in the product sector.

(2) REPORTS.—The Commission shall make quarterly reports to the

administering authority regarding themonitoring and analyses conducted under

paragraph (1). The Commission shall make the reports available to the public.

(c) ACTION ON BASIS OF MONITORING REPORTS.—The administering authority

shall review the information in the reports submitted by the Commission under

subsection (b)(2) and shall—

(1) consider the information in determining whether to initiate an

investigation under section 702(a) or 732(a) regarding any downstream

product, and
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(2) request the Commission to cease monitoring any downstream product if

the information indicates that imports into the United States are not increasing

and there is no reasonable likelihood of diversion with respect to component

parts.

(d) DEFINITIONS.—For purposes of this section—

(1) The term “component part” means any imported article that—

(A) during the 5-year period ending on the date on which the petition is

filed under subsection (a), has been subject to—

(i) a countervailing or antidumping duty order issued under this title

or section 303 that requires the deposit of estimated countervailing or

antidumping duties imposed at a rate of at least 15 percent ad

valorem, or

(ii) an agreement entered into under section 704, 734, or 303 after a

preliminary affirmative determination under section 703(b),

733(b)(1), or 303 was made by the administering authority which

included a determination that the estimated net countervailable

subsidy was at least 15 percent ad valorem or that the estimated

average amount bywhich the normal value exceeded the export price

(or the constructed export price) was at least 15 percent ad valorem,

and

(B) because of its inherent characteristics, is routinely used as a major

part, component, assembly, subassembly, or material in a downstream

product.

(2) The term “downstream product” means any manufactured article—

(A) which is imported into the United States, and

(B) into which is incorporated any component part.

SEC. 781. PREVENTION OF CIRCUMVENTION OF ANTIDUMPING AND

COUNTERVAILING DUTY ORDERS. [19 U.S.C. 1677j]

(a) MERCHANDISE COMPLETED OR ASSEMBLED IN THE UNITED STATES.—

(1) IN GENERAL.—If—

(A) merchandise sold in the United States is of the same class or kind as

any other merchandise that is the subject of—

(i) an antidumping duty order issued under section 736,

(ii) a finding issued under the Antidumping Act, 1921, or

(iii) a countervailing duty order issued under section 706 or section

303,

(B) such merchandise sold in the United States is completed or

assembled in the United States from parts or components produced in the

foreign country with respect to which such order or finding applies,

(C) the process of assembly or completion in the United States is minor

or insignificant, and

(D) the value of the parts or components referred to in subparagraph (B)

is a significant portion of the total value of the merchandise,
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the administering authority, after taking into account any advice provided by

the Commission under subsection (e), may include within the scope of such

order or finding the imported parts or components referred to in subparagraph

(B) that are used in the completion or assembly of the merchandise in the

United States at any time such order or finding is in effect.

(2) DETERMINATION OFWHETHER PROCESS IS MINOR OR INSIGNIFICANT.—In

determining whether the process of assembly or completion is minor or

insignificant under paragraph (1)(C), the administering authority shall take into

account—

(A) the level of investment in the United States,

(B) the level of research and development in the United States,

(C) the nature of the production process in the United States,

(D) the extent of production facilities in the United States, and

(E) whether the value of the processing performed in the United States

represents a small proportion of the value of the merchandise sold in the

United States.

(3) FACTORS TO CONSIDER.—In determining whether to include parts or

components in a countervailing or antidumping duty order or finding under

paragraph (1), the administering authority shall take into account such factors

as—

(A) the pattern of trade, including sourcing patterns,

(B) whether the manufacturer or exporter of the parts or components is

affiliated with the person who assembles or completes the merchandise

sold in the United States from the parts or components produced in the

foreign country with respect to which the order or finding described in

paragraph (1) applies, and

(C) whether imports into the United States of the parts or components

produced in such foreign country have increased after the initiation of the

investigation which resulted in the issuance of such order or finding.

(b) MERCHANDISECOMPLETEDORASSEMBLED INOTHERFOREIGNCOUNTRIES.—

(1) IN GENERAL.—If—

(A) merchandise imported into the United States is of the same class or

kind as any merchandise produced in a foreign country that is the subject

of—

(i) an antidumping duty order issued under section 736,

(ii) a finding issued under the Antidumping Act, 1921, or

(iii) a countervailing duty order issued under section 706 or section

303,

(B) before importation into the United States, such imported

merchandise is completed or assembled in another foreign country from

merchandise which—

(i) is subject to such order or finding, or

(ii) is produced in the foreign country with respect to which such
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order or finding applies,

(C) the process of assembly or completion in the foreign country

referred to in subparagraph (B) is minor or insignificant,

(D) the value of the merchandise produced in the foreign country to

which the antidumping duty order applies is a significant portion of the

total value of the merchandise exported to the United States, and

(E) the administering authority determines that action is appropriate

under this paragraph to prevent evasion of such order or finding,

the administering authority, after taking into account any advice provided by

the Commission under subsection (e), may include such importedmerchandise

within the scope of such order or finding at any time such order or finding is in

effect.

(2) DETERMINATION OFWHETHER PROCESS IS MINOR OR INSIGNIFICANT.—In

determining whether the process of assembly or completion is minor or

insignificant under paragraph (1)(C), the administering authority shall take into

account—

(A) the level of investment in the foreign country,

(B) the level of research and development in the foreign country,

(C) the nature of the production process in the foreign country,

(D) the extent of production facilities in the foreign country, and

(E) whether the value of the processing performed in the foreign country

represents a small proportion of the value of the merchandise imported

into the United States.

(3) FACTORS TO CONSIDER.—In determiningwhether to includemerchandise

assembled or completed in a foreign country in a countervailing duty order or

an antidumping duty order or finding under paragraph (1), the administering

authority shall take into account such factors as—

(A) the pattern of trade, including sourcing patterns,

(B) whether the manufacturer or exporter of the merchandise described

in paragraph (1)(B) is affiliated with the person who uses the merchandise

described in paragraph (1)(B) to assemble or complete in the foreign

country the merchandise that is subsequently imported into the United

States, and

(C) whether imports into the foreign country of the merchandise

described in paragraph (1)(B) have increased after the initiation of the

investigation which resulted in the issuance of such order or finding.

(c) MINOR ALTERATIONS OFMERCHANDISE.—

(1) IN GENERAL.—The class or kind of merchandise subject to—

(A) an investigation under this title,

(B) an antidumping duty order issued under section 736,

(C) a finding issued under the Antidumping Act, 1921, or

(D) a countervailing duty order issued under section 706 or section 303,

shall include articles altered in form or appearance inminor respects (including
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raw agricultural products that have undergone minor processing), whether or

not included in the same tariff classification.

(2) EXCEPTION.—Paragraph (1) shall not apply with respect to altered

merchandise if the administering authority determines that it would be

unnecessary to consider the altered merchandise within the scope of the

investigation, order, or finding.

(d) LATER-DEVELOPEDMERCHANDISE.—

(1) IN GENERAL.—For purposes of determining whether merchandise

developed after an investigation is initiated under this title or section 303

(hereafter in this paragraph referred to as the “later-developedmerchandise”) is

within the scope of an outstanding antidumping or countervailing duty order

issued under this title or section 303 as a result of such investigation, the

administering authority shall consider whether—

(A) the later-developed merchandise has the same general physical

characteristics as the merchandise with respect to which the order was

originally issued (hereafter in this paragraph referred to as the “earlier

product”),

(B) the expectations of the ultimate purchasers of the later-developed

merchandise are the same as for the earlier product,

(C) the ultimate use of the earlier product and the later-developed

merchandise are the same,

(D) the later-developed merchandise is sold through the same channels

of trade as the earlier product, and

(E) the later-developed merchandise is advertised and displayed in a

manner similar to the earlier product.

The administering authority shall take into account any advice provided by the

Commission under subsection (e) before making a determination under this

subparagraph.

(2) EXCLUSION FROM ORDERS.—The administering authority may not

exclude a later-developed merchandise from a countervailing or antidumping

duty order merely because the merchandise—

(A) is classified under a tariff classification other than that identified in

the petition or the administering authority's prior notices during the

proceeding, or

(B) permits the purchaser to perform additional functions, unless such

additional functions constitute the primary use of the merchandise and the

cost of the additional functions constitute more than a significant

proportion of the total cost of production of the merchandise.

(e) COMMISSION ADVICE.—

(1) NOTIFICATION TO COMMISSIONOF PROPOSEDACTION.—Before making a

determination—

(A) under subsection (a) with respect to merchandise completed or

assembled in the United States (other than minor completion or assembly),
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(B) under subsection (b) with respect to merchandise completed or

assembled in other foreign countries, or

(C) under subsection (d) with respect to any later-_developed
merchandise which incorporates a significant technological advance or

significant alteration of an earlier product,

with respect to an antidumping or countervailing duty order or finding as to

which the Commission has made an affirmative injury determination, the

administering authority shall notify the Commission of the proposed inclusion

of such merchandise in such countervailing or antidumping order or finding.

Notwithstanding any other provision of law, a decision by the administering

authority regarding whether any merchandise is within a category for which

notice is required under this paragraph is not subject to judicial review.

(2) REQUEST FOR CONSULTATION.—After receiving notice under paragraph

(1), the Commission may request consultationswith the administering authority

regarding the inclusion. Upon the request of the Commission, the administering

authority shall consult with the Commission and any such consultation shall be

completed within 15 days after the date of the request.

(3) COMMISSION ADVICE.—If the Commission believes, after consultation

under paragraph (2), that a significant injury issue is presented by the proposed

inclusion, the Commission may provide written advice to the administering

authority as to whether the inclusion would be inconsistent with the affirmative

determination of the Commission on which the order or finding is based. If the

Commission decides to provide such written advice, it shall promptly notify the

administering authority of its intention to do so, and must provide such advice

within 60 days after the date of notification under paragraph (1). For purposes

of formulating its advice with respect to merchandise completed or assembled

in the United States from parts or components produced in a foreign country,

the Commission shall consider whether the inclusion of such parts or

components taken as a whole would be inconsistent with its prior affirmative

determination.

(f) TIME LIMITS FOR ADMINISTERING AUTHORITY DETERMINATIONS.—The

administering authority shall, to the maximum extent practicable, make the

determinations under this section within 300 days from the date of the initiation of a

countervailing duty or antidumping circumvention inquiry under this section.

SEC.782. CONDUCT OF INVESTIGATIONS AND ADMINISTRATIVE REVIEWS. [19
U.S.C. 1677m]

(a) TREATMENT OF VOLUNTARY RESPONSES IN COUNTERVAILING OR

ANTIDUMPING DUTY INVESTIGATIONS AND REVIEWS.—In any investigation under

subtitle A or B or a review under section 751(a) in which the administering

authority has, under section 777A(c)(2) or section 777A(e)(2)(A) (whichever is

applicable), limited the number of exporters or producers examined, or determined

a single country-wide rate, the administering authority shall establish an individual

countervailable subsidy rate or an individual weighted average dumpingmargin for
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any exporter or producer not initially selected for individual examination under such

sections who submits to the administering authority the information requested from

exporters or producers selected for examination, if—

(1) such information is so submitted by the date specified—

(A) for exporters and producers that were initially selected for

examination, or

(B) for the foreign government, in a countervailing duty case where the

administering authority has determined a single country-wide rate; and

(2) the number of exporters or producers who have submitted such

information is not so large that individual examination of such exporters or

producers would be unduly burdensome and inhibit the timely completion of

the investigation.

(b) CERTIFICATIONOFSUBMISSIONS.—Any person providing factual information

to the administering authority or the Commission in connection with a proceeding

under this title on behalf of the petitioner or any other interested party shall certify

that such information is accurate and complete to the best of that person's

knowledge.

(c) DIFFICULTIES IN MEETING REQUIREMENTS.—

(1) NOTIFICATION BY INTERESTED PARTY.—If an interested party, promptly

after receiving a request from the administering authority or the Commission

for information, notifies the administering authority or the Commission (as the

case may be) that such party is unable to submit the information requested in

the requested form and manner, together with a full explanation and suggested

alternative forms in which such party is able to submit the information, the

administering authority or the Commission (as the case may be) shall consider

the ability of the interested party to submit the information in the requested

form and manner and maymodify such requirements to the extent necessary to

avoid imposing an unreasonable burden on that party.

(2) ASSISTANCE TO INTERESTED PARTIES.—The administering authority and

the Commission shall take into account any difficulties experienced by

interested parties, particularly small companies, in supplying information

requested by the administering authority or the Commission in connectionwith

investigations and reviews under this title, and shall provide to such interested

parties any assistance that is practicable in supplying such information.

(d) DEFICIENT SUBMISSIONS.—If the administering authority or the Commission

determines that a response to a request for information under this title does not

complywith the request, the administering authority or the Commission (as the case

may be) shall promptly inform the person submitting the response of the nature of

the deficiency and shall, to the extent practicable, provide that person with an

opportunity to remedy or explain the deficiency in light of the time limits

established for the completion of investigations or reviews under this title. If that

person submits further information in response to such deficiency and either—

(1) the administering authority or the Commission (as the case may be) finds
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that such response is not satisfactory, or

(2) such response is not submitted within the applicable time limits,

then the administering authority or the Commission (as the case may be) may,

subject to subsection (e), disregard all or part of the original and subsequent

responses.

(e) USE OF CERTAIN INFORMATION.—In reaching a determination under section

703, 705, 733, 735, 751, or 753 the administering authority and the Commission

shall not decline to consider information that is submitted by an interested party and

is necessary to the determination but does not meet all the applicable requirements

established by the administering authority or the Commission, if—

(1) the information is submitted by the deadline established for its

submission,

(2) the information can be verified,

(3) the information is not so incomplete that it cannot serve as a reliable basis

for reaching the applicable determination,

(4) the interested party has demonstrated that it acted to the best of its ability

in providing the information and meeting the requirements established by the

administering authority or the Commission with respect to the information, and

(5) the information can be used without undue difficulties.

(f) NONACCEPTANCE OF SUBMISSIONS.—If the administering authority or the

Commission declines to accept into the record any information submitted in an

investigation or review under this title, it shall, to the extent practicable, provide to

the person submitting the information a written explanation of the reasons for not

accepting the information.

(g) PUBLIC COMMENT ON INFORMATION.—Information that is submitted on a

timely basis to the administering authority or the Commission during the course of a

proceeding under this title shall be subject to comment by other parties to the

proceeding within such reasonable time as the administering authority or the

Commission shall provide. The administering authority and the Commission, before

making a final determination under section 705, 735, 751, or 753 shall cease

collecting information and shall provide the parties with a final opportunity to

comment on the information obtained by the administering authority or the

Commission (as the case may be) upon which the parties have not previously had an

opportunity to comment. Comments containing new factual information shall be

disregarded.

(h) TERMINATION OF INVESTIGATION OR REVOCATION OF ORDER FOR LACK OF

INTEREST.—The administering authority may—

(1) terminate an investigation under subtitle A or B with respect to a

domestic like product if, prior to publication of an order under section 706 or

736, the administering authority determines that producers accounting for

substantially all of the production of that domestic like product have expressed

a lack of interest in issuance of an order; and

(2) revoke an order issued under section 706 or 736 with respect to a
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domestic like product, or terminate an investigation suspended under section

704 or 734 with respect to a domestic like product, if the administering

authority determines that producers accounting for substantially all of the

production of that domestic like product, have expressed a lack of interest in

the order or suspended investigation.

(i) VERIFICATION.—The administering authority shall verify all information relied

upon in making—

(1) a final determination in an investigation,

(2) a revocation under section 751(d), and

(3) a final determination in a review under section 751(a), if—

(A) verification is timely requested by an interested party as defined in

section 771(9)(C), (D), (E), (F), or (G), and

(B) no verification was made under this subparagraph during the 2

immediately preceding reviews and determinations under section 751(a) of

the same order, finding, or notice, except that this clause shall not apply if

good cause for verification is shown.

5. Continued Dumping and Subsidy Offset

Section 754 of the Tariff Act of 1930, as amended [Repealed]14

[19 U.S.C. 1675c; Public Law 71-361, as amended by Public Law 106-387 and Public Law 109-171.]

SEC. 754. CONTINUED DUMPING AND SUBSIDY OFFSET.
(a) IN GENERAL.—Duties assessed pursuant to a countervailing duty order, an

antidumping duty order, or a finding under the Antidumping Act of 1921 shall be

distributed on an annual basis under this section to the affected domestic producers

for qualifying expenditures. Such distribution shall be known as the ‘continued

dumping and subsidy offset’.

(b) DEFINITIONS.—As used in this section:

(1) AFFECTED DOMESTIC PRODUCER.—The term “affected domestic

producer” means any manufacturer, producer, farmer, rancher, or worker

representative (including associations of such persons) that—

(A) was a petitioner or interested party in support of the petition with

respect with respect to which an antidumping duty order, a finding under

the Antidumping Act of 1921, or a countervailing duty order has been

entered, and

(B) remains in operation.

Companies, businesses, or persons that have ceased the production of the

product covered by the order or finding or who have been acquired by a

14
Public Law 109-171 repealed Section 754 of the Tariff Act of 1930, with a transition rule. Under

the transition rule, duties will continue to be available for disbursement for “entries of goods made and

filed before October 1, 2007.”
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company or business that is related to a company that opposed the investigation

shall not be an affected domestic producer.

(2) COMMISSIONER.—The term“Commissioner”means the Commissioner of

Customs.

(3) COMMISSION.—The term “Commission” means the United States

International Trade Commission.

(4) QUALIFYING EXPENDITURE.—The term “qualifying expenditure” means

an expenditure incurred after the issuance of the antidumping duty finding or

order or countervailing duty order in any of the following categories:

(A) Manufacturing facilities.

(B) Equipment.

(C) Research and development.

(E) Acquisition of technology.

(F) Health care benefits to employees paid for by the employer.

(G) Pension benefits to employees paid for by the employer.

(H) Environmental equipment, training, or technology.

(I) Acquisition of raw materials and other inputs.

(J) Working capital or other funds needed to maintain production.

(5) RELATED TO.—A company, business, or person shall be considered to be

“related to” another company, business, or person if—

(A) the company, business, or person, directly or indirectly controls or is

controlled by the other company, business, or person,

(B) a third party directly or indirectly controls both companies,

businesses, or persons,

(C) both companies, businesses, or persons directly or indirectly control

a third party and there is reason to believe that the relationship causes the

first company, business, or persons to act differently than a nonrelated

party.

For purposes of this paragraph, a party shall be considered to directly or

indirectly control another party if the party is legally or operationally in a

position to exercise restraint or direction over the other party.

(c) DISTRIBUTIONPROCEDURES.—The Commissioner shall prescribe procedures

for distribution of the continued dumping or subsidies offset required by this

section. Such distribution shall be made not later than 60 days after the first day of

the fiscal year from duties assessed during the preceding fiscal year.

(d) PARTIES ELIGIBLE FORDISTRIBUTIONOFANTIDUMPINGANDCOUNTERVAILING

DUTIES ASSESSED.—

(1) LIST OF AFFECTED DOMESTIC PRODUCERS.—The Commission shall

forward to the Commissioner within 60 days after the effective date of this

section in the case of orders or findings in effect on January 1, 1999, or

thereafter, or in any other case, within 60 days after the date an antidumping or

countervailing duty order or finding is issued, a list of petitioners and persons

with respect to each order and finding and a list of persons that indicate support
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of the petition by letter or through questionnaire response. In those cases in

which a determination of injury was not required or the Commission's records

do not permit an identification of those in support of a petition, the

Commission shall consult with the administering authority to determine the

identity of the petitioner and those domestic parties who have entered

appearances during administrative reviews conducted by the administering

authority under section 751.

(2) PUBLICATIONOF LIST; CERTIFICATION.—The Commissioner shall publish

in the Federal Register at least 30 days before the distribution of a continued

dumping and subsidy offset, a notice of intention to distribute the offset and the

list of affected domestic producers potentially eligible for the distribution based

on the list obtained from the Commission under paragraph (1). The

Commissioner shall request a certification from each potentially eligible

affected domestic producer—

(A) that the producer desires to receive a distribution;

(B) that the producer is eligible to receive the distribution as an affected

domestic producer; and

(C) the qualifying expenditures incurred by the producer since the

issuance of the order or finding for which distribution under this section

has not previously been made.

(3) DISTRIBUTION OF FUNDS.—The Commissioner shall distribute all funds

(including all interest earned on the funds) from assessed duties received in the

preceding fiscal year to affected domestic producers based on the certifications

described in paragraph (2). The distributions shall be made on a pro rata basis

based on new and remaining qualifying expenditures.

(e) SPECIALACCOUNTS.—

(1) ESTABLISHMENTS.—Within 14 days after the effective date of this

section, with respect to antidumping duty orders and findings and

countervailing duty orders notified under subsection (d)(1), andwithin 14 days

after the date an antidumping duty order or finding or countervailing duty order

issued after the effective date takes effect, the Commissioner shall establish in

the Treasury of the United States a special account with respect to each such

order or finding.

(2) DEPOSITS INTO ACCOUNTS.—The Commissioner shall deposit into the

special accounts, all antidumping or countervailing duties (including interest

earned on such duties) that are assessed after the effective date of this section

under the antidumping order or finding or the countervailing duty order with

respect to which the account was established.

(3) TIME AND MANNER OF DISTRIBUTIONS.—Consistent with the

requirements of subsections (c) and (d), the Commissioner shall be regulation

prescribe the time and manner in which distribution of the funds in a special

account shall be made.

(4) TERMINATION.—A special account shall terminate after—
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(A) the order or finding with respect to which the account was

established has terminated;

(B) all entries relating to the order or finding are liquidated and duties

assessed collected;

(C) the Commissioner has provided notice and a final opportunity to

obtain distribution pursuant to subsection (c); and

(D) 90 days has elapsed from the date of the notice described in

subparagraph (C).

Amounts not claimed within 90 days of the date of the notice described in

subparagraph (C), shall be deposited into the general fund of the Treasury.

6. Judicial and Panel Review of Antidumping and Countervailing Duty
Actions

Section 516A of the Tariff Act of 1930, as amended

[19 U.S.C. 1516A; Public Law 71-361, as amended by Public Law 96-39, Public Law 96-417, Public

Law 96-542, Public Law 97-164, Public Law 98-573, Public Law 99-514, Public Law 100-449, Public

Law 101-382, Public Law 103-465, and Public Law 104-295]

SEC. 516A. JUDICIALREVIEWINCOUNTERVAILINGDUTYANDANTIDUMPINGDUTY

PROCEEDINGS.
(a) REVIEW OF DETERMINATION.—

(1) REVIEWOFCERTAIN DETERMINATIONS.—Within 30 days after the date of

publication in the Federal Register of—

(A) a determination by the administering authority, under section 702(c)

or 732(c) of this Act, not to initiate an investigation,

(B) a determination by the Commission, under section 751(b) of this

Act, not to review a determination based upon changed circumstances,

(C) a negative determination by the Commission, under section 703(a)

or 733(a) of this Act, as to whether there is reasonable indication of

material injury, threat of material injury, or material retardation, or

(D) a final determination by the administering authority or the

Commission under section 751(c)(3),

an interested party who is a party to the proceeding in connection with which

the matter arises may commence an action in the United States Court of

International Trade by filing concurrently a summons and complaint, eachwith

the content and in the form, manner, and style prescribed by the rules of that

court, contesting any factual findings or legal conclusions upon which the

determination is based.

(2) REVIEW OF DETERMINATIONS ON RECORD.—

(A) IN GENERAL.—Within thirty days after—

(i) the date of publication in the Federal Register of—

(I) notice of any determination described in clause (ii), (iii),
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(iv), (v), or (viii) of subparagraph (B), or

(II) an antidumping or countervailing duty order based upon

any determination described in clause (i) of subparagraph (B), or

(III) notice of the implementation of any determination

described in clause (vii) of subparagraph (B), or

(ii) the date of mailing of a determination described in clause (vi) of

subparagraph (B),

an interested party who is a party to the proceeding in connection with

which the matter arises may commence an action in the United States

Court of International Trade by filing a summons, and within thirty days

thereafter a complaint, each with the content and in the form, manner, and

style prescribed by the rules of that court, contesting any factual findings

or legal conclusions upon which the determination is based.

(B) REVIEWABLEDETERMINATIONS.—The determinationswhichmaybe

contested under subparagraph (A) are as follows:

(i) Final affirmative determinations by the administering authority

and by the Commission under section 705 or 735 of this Act,

including any negative part of such a determination (other than a part

referred to in clause (ii)).

(ii) A final negative determination by the administering authority or

the Commission under section 705 or 735 of this Act, including, at the

option of the appellant, any part of a final affirmative determination

which specifically excludes any company or product.

(iii) A final determination, other than a determination reviewable

under paragraph (1), by the administering authority or the

Commission under section 751 of this Act.

(iv) A determination by the administering authority, under section

704 or 734 of this Act, to suspend an antidumping duty or a

countervailing duty investigation, including any final determination

resulting from a continued investigation which changes the size of the

dumping margin or net subsidy calculated, or the reasoning

underlying such calculations, at the time the suspension agreement

was concluded.

(v) An injurious effect determination by the Commission under

section 704(h) or 734(h) of this Act.

(vi) A determination by the administering authority as to whether a

particular type of merchandise is within the class or kind of

merchandise described in an existing finding of dumping or

antidumping or countervailing duty order.

(vii) A determination by the administering authority or the

Commission under section 129 of the Uruguay Round Agreements

Act concerning a determination under title VII of the Tariff Act of

1930.
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(viii) A determination by the Commission under section 753(a)(1).

(3) EXCEPTION.—Notwithstanding the limitation imposed by paragraph

(2)(A)(i)(II) of this subsection, a final affirmative determination by the

administering authority under section 705 or 735 of this Act may be contested

by commencing an action, in accordance with the provisions of paragraph

(2)(A), within thirty days after the date of publication in the Federal Register of

a final negative determination by the Commission under section 705 or 735 of

this Act.

(4) PROCEDURES AND FEES.—The procedures and fees set forth in chapter

169 of Title 28 apply to an action under this section.

(5) TIME LIMITS IN CASES INVOLVINGMERCHANDISE FROM FREE TRADEAREA

COUNTRIES.—Notwithstanding any other provision of this subsection, in the

case of a determination to which the provisions of subsection (g) apply, an

action under this subsection may not be commenced, and the time limits for

commencing an action under this subsection shall not begin to run, until the day

specified in whichever of the following subparagraphs applies:

(A) For a determination described in paragraph (1)(B) or clause (i), (ii)

or (iii) of paragraph (2)(B), the 31st day after the date on which notice of

the determination is published in the Federal Register.

(B) For a determination described in clause (vi) of paragraph (2)(B), the

31st day after the date on which the government of the relevant FTA

country receives notice of the determination.

(C) For a determination with respect to which binational panel review

has commenced in accordance with subsection (g)(8) of this section, the

day after the date as of which—

(i) the binational panel has dismissed binational panel reviewof the

determination for lack of jurisdiction, and

(ii) any interested party seeking review of the determination under

paragraph (1), (2), or (3) of this subsection has provided timely notice

under subsection (g)(3)(B) of this section.

If such an interested party files a summons and complaint under this

subsection after dismissal by the binational panel, and if a request for an

extraordinary challenge committee is made with respect to the decision by

the binational panel to dismiss—

(I) judicial review under this subsection shall be stayed during

consideration by the committee of the request, and

(II) the United States Court of International Trade shall dismiss

the action if the committee vacates or remands the binational

panel decision to dismiss.

(D) For a determination for which review by the United States Court of

International Trade is provided for—

(i) under subsection (g)(12)(B) of this section, the day after the date

of publication in the Federal Register of notice that article 1904 of the
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NAFTA has been suspended, or

(ii) under subsection (g)(12)(D) of this section, the day after the

date that notice of settlement is published in the Federal Register.

(E) For a determination described in clause (vii) of paragraph (2)(B), the

31st day after the date on which notice of the implementation of the

determination is published in the Federal Register.

(b) STANDARDS OF REVIEW.—

(1) REMEDY.—The court shall hold unlawful any determination, finding, or

conclusion found—

(A) in an action brought under subparagraph (A), (B), or (C) of

subsection (a)(1) of this section, to be arbitrary, capricious, an abuse of

discretion, or otherwise not in accordance with law, or

(B)(i) in an action brought under paragraph (2) of subsection (a) of this

section, to be unsupported by substantial evidence on the record, or

otherwise not in accordance with law, or,

(ii) in an action brought under paragraph (1)(D) of subsection (a),

to be arbitrary, capricious, an abuse of discretion, or otherwise not in

accordance with law.

(2) RECORD FOR REVIEW.—

(A) IN GENERAL.—For the purposes of this subsection, the record, unless

otherwise stipulated by the parties, shall consist of—

(i) a copy of all information presented to or obtained by the

Secretary, the administering authority, or the Commission during the

course of the administrative proceeding, including all governmental

memoranda pertaining to the case and the record of ex parte meetings

required to be kept by section 777(a)(3) of this title; and

(ii) a copy of the determination, all transcripts or records of

conferences or hearings, and all notices published in the Federal

Register.

(B) CONFIDENTIAL OR PRIVILEGED MATERIAL.—The confidential or

privileged status accorded to any documents, comments, or information

shall be preserved in any action under this section. Notwithstanding the

preceding sentence, the court may examine, in camera, the confidential or

privileged material, and may disclose such material under such terms and

conditions as it may order.

(3) EFFECT OF DECISIONS BY NAFTA OR UNITED STATES-CANADA

BINATIONAL PANELS.—In making a decision in any action brought under

subsection (a) of this section, a court of the United States is not bound by, but

may take into consideration, a final decision of a binational panel or

extraordinary challenge committee convened pursuant to article 1904 of the

NAFTA or of the Agreement.

(c) LIQUIDATION OF ENTRIES.—
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(1) LIQUIDATION IN ACCORDANCE WITH DETERMINATION.—Unless such

liquidation is enjoined by the court under paragraph (2) of this subsection,

entries of merchandise of the character covered by a determination of the

Secretary, the administering authority, or the Commission contested under

subsection (a) of this section shall be liquidated in accordance with the

determination of the Secretary, the administering authority, or the Commission,

if they are entered, or withdrawn from warehouse, for consumption on or

before the date of publication in the Federal Register by the Secretary or the

administering authority of a decision of the United States Court of International

Trade, or of the United States Court of Appeals for the Federal Circuit, not in

harmony with that determination. Such notice of a decision shall be published

within ten days from the date of the issuance of the court decision.

(2) INJUNCTIVE RELIEF.—In the case of a determination described in

paragraph (2) of subsection (a) of this section by the Secretary, the

administering authority, or the Commission, the United States Court of

International Trade may enjoin the liquidation of some or all entries of

merchandise covered by a determination of the Secretary, the administering

authority, or the Commission, upon a request by an interested party for such

relief and a proper showing that the requested relief should be granted under

the circumstances.

(3) REMAND FOR FINAL DISPOSITION.—If the final decision of an action

brought under this section is not in harmony with the published determination

of the Secretary, the administering authority, or the Commission, the matter

shall be remanded to the Secretary, the administering authority, or the

Commission, as appropriate, for disposition consistent with the final

disposition of the court.

(d) STANDING.—Any interested party who was a party to the proceeding under

section 303 of this Act or title VII of this Act shall have the right to appear and be

heard as a party in interest before the United States Court of International Trade.

The party filing the action shall notify all such interested parties of the filing of an

action under this section, in the form, manner, and within the time prescribed by

rules of the court.

(e) LIQUIDATION INACCORDANCEWITHFINALDECISION.—If the cause of action

is sustained in whole or in part by a decision of the United States Court of

International Trade or of the United States Court of Appeals for the Federal

Circuit—

(1) entries of merchandise of the character covered by the published

determination of the Secretary, the administering authority, or the Commission,

which is entered, or withdrawn fromwarehouse, for consumption after the date

of publication in the Federal Register by the Secretary or the administering

authority of a notice of the court decision, and

(2) entries the liquidation of which was enjoined under subsection (c)(2)

shall be liquidated in accordance with the final court decision in the action. Such



- 806 -

notice of the court decision shall be published within ten days from the date of the

issuance of the court decision.

(f) DEFINITIONS.—For the purpose of this section—

(1) ADMINISTERINGAUTHORITY.—The term“administering authority”means

the administering authority described in section 771(1) of this Act.

(2) COMMISSION.—The term “Commission” means the United States

International Trade Commission.

(3) INTERESTED PARTY.—The term “interested party” means any person

described in section 771(9) of this Act.

(4) SECRETARY.—The term “Secretary”means the Secretary of the Treasury.

(5) AGREEMENT.—The term “Agreement” means the United States-Canada

Free-Trade Agreement.

(6) UNITED STATES SECRETARY.—The term “United States Secretary”

means—

(A) the secretary for the United States Section referred to in article 1908

of the NAFTA, and

(B) the secretary of the United States Section provided for in article

1909 of the Agreement.

(7) RELEVANTFTASECRETARY.—The term“relevant FTASecretary”means

the Secretary—

(A) referred to in article 1908 of the NAFTA, or

(B) provided for in paragraph 5 of article 1909 of the Agreement, of the

relevant FTA country.

(8) NAFTA.—The term “NAFTA” means the North American Free Trade

Agreement.

(9) RELEVANTFTACOUNTRY.—The term“relevant FTAcountry”means the

free trade area country to which an antidumping or countervailing duty

proceeding pertains.

(10) FREE TRADE AREA COUNTRY.—The term “free trade area country”

means the following:

(A) Canada for such time as the NAFTA is in force with respect to, and

the United States applies the NAFTA to, Canada.

(B) Mexico for such time as the NAFTA is in force with respect to, and

the United States applies the NAFTA to, Mexico.

(C) Canada for such time as—

(i) it is not a free trade area country under subparagraph (A); and

(ii) the Agreement is in force with respect to, and the United States

applies the Agreement to, Canada.

(g) REVIEW OF COUNTERVAILING DUTY AND ANTIDUMPING DUTY

DETERMINATIONS INVOLVING FREE TRADE AREA COUNTRYMERCHANDISE.—

(1) DEFINITION OF DETERMINATION.—For purposes of this subsection, the

term “determination” means a determination described in—

(A) paragraph (1)(B) of subsection (a), or
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(B) clause (i), (ii), (iii), or (vi) of paragraph (2)(B) of subsection (a) of

this section,

if made in connection with a proceeding regarding a class or kind of free trade

area country merchandise, as determined by the administering authority.

(2) EXCLUSIVE REVIEW OF DETERMINATION BY BINATIONAL PANELS.—If

binational panel review of a determination is requested pursuant to Article

1904 of the NAFTA or of the Agreement, then, except as provided in

paragraph (3) and (4)—

(A) the determination is not reviewable under subsection (a), and

(B) no court of the United States has power or jurisdiction to review the

determination on any question of law or fact by an action in the nature of

mandamus or otherwise.

(3) EXCEPTION TO EXCLUSIVE BINATIONAL PANEL REVIEW.—

(A) IN GENERAL.—A determination is reviewable under subsection (a)

of this section if the determination sought to be reviewed is—

(i) a determination as to which neither the United States nor the

relevant FTA country requested review by a binational panel pursuant

to article 1904 of the NAFTA or of the Agreement,

(ii) a revised determination issued as a direct result of judicial

review, commenced pursuant to subsection (a), if neither the United

States nor the relevant FTA country requested review of the original

determination,

(iii) a determination issued as a direct result of judicial review that

was commenced pursuant to subsection (a) of this section prior to the

entry into force of the NAFTA or of the Agreement,

(iv) a determination which a binational panel has determined is not

reviewable by the binational panel,

(v) a determination as to which binational panel review has

terminated pursuant to paragraph 12 of article 1905 of the NAFTA, or

(vi) a determination as to which extraordinary challenge committee

review has terminated pursuant to paragraph 12 of article 1905 of the

NAFTA.

(B) SPECIAL RULE.—A determination described in subparagraph (A)(i)

or (iv) is reviewable under subsection (a) of this section only if the party

seeking to commence review has provided timely notice of its intent to

commence such review to—

(i) the United States Secretary, the relevant FTA Secretary;

(ii) all interested parties who were parties to the proceeding in

connection with which the matter arises; and

(iii) the administering authority or the Commission, as appropriate.

Such notice is provided timely if the notice is delivered by no later than

the date that is 20 days after the date described in subparagraph (A) or (B)

of subsection (a)(5) of this section that is applicable to such determination,
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except that, if the time for requesting binational panel review is suspended

under paragraph (8)(A)(ii) of this subsection, any unexpired time for

providing notice of intent to commence judicial review shall, during the

pendency of any such suspension, also be suspended. Such notice shall

contain such information, and be in such form, manner, and style, as the

administering authority, in consultation with the Commission, shall

prescribe by regulations.

(4) EXCEPTION TO EXCLUSIVE BINATIONAL PANEL REVIEW FOR

CONSTITUTIONAL ISSUES.—

(A) CONSTITUTIONALITY OF BINATIONAL PANEL REVIEW SYSTEM.—An

action for declaratory judgment or injunctive relief, or both, regarding a

determination on the grounds that any provision of, or amendment made

by, the North American Free Trade Agreement Implementation Act

implementing the binational dispute settlement systemunder chapter 19 of

the NAFTA, the United States-Canada Free-Trade Agreement

Implementation Act of 1988 implementing the binational panel dispute

settlement system under Chapter 19 of the Agreement, violates the

Constitution may be brought only in the United States Court of Appeals

for the District of Columbia Circuit, which shall have jurisdiction of such

action.

(B) OTHER CONSTITUTIONAL REVIEW.—Review is available under

subsection (a) with respect to a determination solely concerning a

constitutional issue (other than an issue to which subparagraph (A)

applies) arising under any law of the United States as enacted or applied.

An action for review under this subparagraph shall be assigned to a 3-

judge panel of the United States Court of International Trade.

(C) COMMENCEMENT OF REVIEW.—Notwithstanding the time limits in

subsection (a), within 30 days after the date of publication in the Federal

Register of notice that binational panel review has been completed, an

interested party who is a party to the proceeding in connection with which

the matter arises may commence an action under subparagraph (A) or (B)

by filing an action in accordance with the rules of the court.

(D) TRANSFER OF ACTIONS TO APPROPRIATE COURT.—Whenever an

action is filed in a court under subparagraph (A) or (B) and that court finds

that the action should have been filed in the other court, the court in which

the action was filed shall transfer the action to the other court and the

action shall proceed as if it had been filed in the court to which it is

transferred on the date upon which it was actually filed in the court from

which it is transferred.

(E) FRIVOLOUS CLAIMS.—Frivolous claims brought under subparagraph

(A) or (B) are subject to dismissal and sanctions as provided under section

1927 of title 28, United States Code, and the Federal Rules of Civil

Procedure.
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(F) SECURITY.—

(i) SUBPARAGRAPH (A) ACTIONS.—The security requirements of

Rule 65(c) of the Federal Rules of Civil Procedure applywith respect

to actions commenced under subparagraph (A).

(ii) SUBPARAGRAPH (B) ACTIONS.—No claim shall be heard, and no

temporary restraining order or temporary or permanent injunction

shall be issued, under an action commenced under subparagraph (B),

unless the party seeking review first files an undertaking with

adequate security in an amount to be fixed by the court sufficient to

recompense parties affected for any loss, expense, or damage caused

by the improvident or erroneous issuance of such order or injunction.

If a court upholds the constitutionality of the determination in

question in such action, the court shall award to a prevailing party

fees and expenses, in addition to any costs incurred by that party,

unless the court finds that the position of the other party was

substantially justified or that special circumstances make an award

unjust.

(G) PANEL RECORD.—The record of proceedings before the binational

panel shall not be considered part of the record for review pursuant to

subparagraph (A) or (B).

(H) APPEAL TO SUPREME COURT OF COURT ORDERS ISSUED IN

SUBPARAGRAPH (A) ACTIONS.—Notwithstanding any other provision of

law, any final judgment of the United States Court of Appeals for the

District of Columbia Circuit which is issued pursuant to an action brought

under subparagraph (A) shall be reviewable by appeal directly to the

Supreme Court of the United States. Any such appeal shall be taken by a

notice of appeal filed within 10 days after such order is entered; and the

jurisdictional statement shall be filed within 30 days after such order is

entered. No stay of an order issued pursuant to an action brought under

subparagraph (A) may be issued by a single Justice of the Supreme Court.

(5) LIQUIDATION OF ENTRIES.—

(A) APPLICATION.—In the case of a determination for which binational

panel review is requested pursuant to article 1904 of the NAFTA or of the

Agreement, the rules provided in this paragraph shall apply,

notwithstanding the provisions of subsection (c).

(B) GENERALRULE.—In the case of a determination for which binational

panel review is requested pursuant to article 1904 of the NAFTA or of the

Agreement, entries of merchandise covered by such determination shall be

liquidated in accordance with the determination of the administering

authority or the Commission, if they are entered, or withdrawn from

warehouse, for consumption on or before the date of publication in the

Federal Register by the administering authority of notice of a final

decision of a binational panel, or of an extraordinary challenge committee,
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not in harmony with that determination. Such notice of a decision shall be

published within 10 days of the date of the issuance of the panel or

committee decision.

(C) SUSPENSION OF LIQUIDATION.—

(i) IN GENERAL.—Notwithstanding the provisions of subparagraph

(B), in the case of a determination described in clause (iii) or (vi) of

subsection (a)(2)(B) for which binational panel review is requested

pursuant to article 1904 of the NAFTA or of the Agreement, the

administering authority, upon request of an interested partywhowas a

party to the proceeding in connection with which thematter arises and

who is a participant in the binational panel review, shall order the

continued suspension of liquidation of those entries of merchandise

covered by the determination that are involved in the review pending

the final disposition of the review.

(ii) NOTICE.—At the same time as the interested party makes its

request to the administering authority under clause (i), that party shall

serve a copy of its request on the United States Secretary, the relevant

FTA Secretary, and all interested parties who were parties to the

proceeding in connection with which the matter arises.

(iii) APPLICATION OF SUSPENSION.—If the interested party

requesting continued suspension of liquidation under clause (i) is a

foreign manufacturer, producer, or exporter, or a United States

importer, the continued suspension of liquidation shall apply only to

entries of merchandise manufactured, produced, exported, or

imported by that particular manufacturer, producer, exporter, or

importer. If the interested party requesting the continued suspension

of liquidation under clause (i) is an interested party described in

subparagraph (C), (D), (E), or (F) of section 771(9), the continued

suspension of liquidation shall apply only to entries which could be

affected by a decision of the binational panel convened under chapter

19 of the NAFTA or of the Agreement.

(iv) JUDICIAL REVIEW.—Any action taken by the administering

authority or the United States Customs Service under this

subparagraph shall not be subject to judicial review, and no court of

the United States shall have power or jurisdiction to review such

action on any question of law or fact by an action in the nature of

mandamus or otherwise.

(6) INJUNCTIVE RELIEF.—Except for cases under paragraph (4)(B), in the

case of a determination for which binational level review is requested pursuant

to article 1904 of the NAFTA or of the Agreement, the provisions of

subsection (c)(2) shall not apply.

(7) IMPLEMENTATIONOF INTERNATIONALOBLIGATIONSUNDERARTICLE1904

OF THE NAFTA OR THE AGREEMENT.—
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(A) ACTION UPON REMAND.—If a determination is referred to a

binational panel or extraordinary challenge committee under the NAFTA

or the Agreement and the panel or committee makes a decision remanding

the determination to the administering authority or the Commission, the

administering authority or the Commission shall, within the period

specified by the panel or committee, take action not inconsistent with the

decision of the panel or committee. Any action taken by the administering

authority or the Commission under this paragraph shall not be subject to

judicial review, and no court of the United States shall have power or

jurisdiction to review such action on any question of law or fact by an

action in the nature of mandamus or otherwise.

(B) APPLICATION IF SUBPARAGRAPH (A) HELDUNCONSTITUTIONAL.—In

the event that the provisions of subparagraph (A) are held unconstitutional

under the provisions of subparagraphs (A) and (H) of paragraph (4), the

provisions of this subparagraph shall take effect. In such event, the

President is authorized on behalf of the United States to accept, as a

whole, the decision of a binational panel or extraordinary challenge

committee remanding the determination to the administering authority or

the Commission within the period specified by the panel or committee.

Upon acceptance by the President of such a decision, the administering

authority or the Commission shall, within the period specified by the panel

or committee, take action not inconsistent with such decision. Any action

taken by the President, the administering authority, or the Commission

under this subparagraph shall not be subject to judicial review, and no

court of the United States shall have power or jurisdiction to review such

action on any question of law or fact by an action in the nature of

mandamus or otherwise.

(8) REQUESTS FOR BINATIONAL PANEL REVIEW.—

(A) INTERESTED PARTY REQUESTS FOR BINATIONAL PANEL REVIEW.—

(i) GENERAL RULE.—An interested party who was a party to the

proceeding in which a determination is made may request binational

panel review of such determination by filing a request with theUnited

States Secretary by no later than the date that is 30 days after the date

described in subparagraph (A), (B), or (E) of subsection (a)(5) of this

section that is applicable to such determination. Receipt of such

request by the United States Secretary shall be deemed to be a request

for binational panel review within the meaning of article 1904(4) of

the NAFTA or of the Agreement. Such request shall contain such

information and be in such form, manner, and style as the

administering authority, in consultation with the Commission, shall

prescribe by regulations.

(ii) SUSPENSION OF TIME TO REQUEST BINATIONAL PANEL REVIEW

UNDER THE NAFTA.—Notwithstanding clause (i), the time for
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requesting binational panel review shall be suspended during the

pendency of any stay of binational panel review that is issued

pursuant to paragraph 11(a) of article 1905 of the NAFTA.

(B) SERVICE OF REQUEST FOR BINATIONAL PANEL REVIEW.—

(i) SERVICE BY INTERESTED PARTY.—If a request for binational

panel review of determination is filed under subparagraph (A), the

party making the request shall serve a copy, by mail or personal

service, on any other interested party who was a party to the

proceeding in connection with which the matter arises, and on the

administering authority or the Commission, as appropriate.

(ii) SERVICE BYUNITEDSTATESSECRETARY.—If an interested party

to the proceeding requests binational panel review of a determination

by filing a request with the relevant FTA Secretary, the United States

Secretary shall serve a copy of the request by mail on any other

interested party who was a party to the proceeding in connection with

which the matter arises, and on the administering authority or the

Commission, as appropriate.

(C) LIMITATIONONREQUESTFORBINATIONALPANELREVIEW.—Absent a

request by an interested party under subparagraph (A), the United States

may not request binational panel review under article 1904 of theNAFTA

or the Agreement of a determination.

(9) REPRESENTATION IN PANEL PROCEEDINGS.—In the case of binational

panel proceedings convened under chapter 19 of the NAFTA or of the

Agreement, the administering authority and the Commission shall be

represented by attorneys who are employees of the administering authority or

the Commission respectively. Interested parties who were parties to the

proceeding in connection with which the matter arises shall have the right to

appear and be represented by counsel before the binational panel.

(10) NOTIFICATION OF CLASS OR KIND RULINGS.—In the case of a

determination which is described in paragraph (2)(B)(vi) of subsection (a) and

which is subject to the provisions of paragraph (2), the administering authority,

upon request, shall inform any interested person of the date on which the

Government of the relevant FTA country received notice of the determination

under paragraph 4 of article 1904 of the NAFTA or the Agreement.

(11) SUSPENSIONAND TERMINATIONOF SUSPENSIONOFARTICLE1904OFTHE

NAFTA.—

(A) SUSPENSION OF ARTICLE 1904.—If a special committee established

under article 1905 of the NAFTA issues an affirmative finding, the Trade

Representative may, in accordance with paragraph 8(a) or 9, as

appropriate, of article 1905 of the NAFTA, suspend the operation of

article 1904 of the NAFTA.

(B) TERMINATION OF SUSPENSION OF ARTICLE 1904.—If a special

committee is reconvened and makes an affirmative determination
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described in paragraph 10(b) of article 1905 of the NAFTA, any

suspension of the operation of article 1904 of the NAFTA shall terminate.

(12) JUDICIAL REVIEW UPON TERMINATION OF BINATIONAL PANEL OR

COMMITTEE REVIEW UNDER THE NAFTA.—

(A) NOTICEOF SUSPENSIONOR TERMINATIONOFSUSPENSIONOFARTICLE

1904.—

(i) Upon notification by the Trade Representative or the

Government of a country described in subsection (f)(10)(A) or (B) of

this section that the operation of article 1904 of the NAFTA has been

suspended in accordance with paragraph 8(a) or 9 of article 1905 of

the NAFTA, the United States Secretary shall publish in the Federal

Register a notice of suspension of article 1904 of the NAFTA.

(ii) Upon notification by the Trade Representative or the

Government of a country described in subsection (f)(10)(A) or (B) of

this section that the suspension of the operation of article 1904 of the

NAFTA is terminated in accordance with paragraph 10 of article

1905 of the NAFTA, the United States Secretary shall publish in the

Federal Register a notice of termination of suspension of article 1904

of the NAFTA.

(B) TRANSFER OF FINAL DETERMINATIONS FOR JUDICIAL REVIEW UPON

SUSPENSION OF ARTICLE 1904.—If the operation of article 1904 of the

NAFTA is suspended in accordance with paragraph 8(a) or 9 of article

1905 of the NAFTA—

(i) upon the request of an authorized person described in

subparagraph (C), any final determination that is the subject of a

binational panel review or an extraordinary challenge committee

review shall be transferred to the United States Court of International

Trade (in accordance with rules issued by the Court) for reviewunder

subsection (a) of this section; or

(ii) in a case in which—

(I) a binational panel reviewwas completed fewer than 30 days

before the suspension, and

(II) extraordinary challenge committee review has not been

requested,

upon the request of an authorized person described in subparagraph (C)

which is made within 60 days after the completion of the binational panel

review, the final determination that was the subject of the binational panel

review shall be transferred to the United States Court of International

Trade (in accordance with rules issued by the Court) for review under

subsection(a).

(C) PERSONS AUTHORIZED TO REQUEST TRANSFER OF FINAL

DETERMINATIONS FOR JUDICIAL REVIEW.—A request that a final
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determination be transferred to the Court of International Trade under

subparagraph (B) may be made by—

(i) if the United States made an allegation under paragraph 1 of

article 1905 of the NAFTA and the operation of article 1904 of the

NAFTAwas suspended pursuant to paragraph 8(a) of article 1905 of

the NAFTA—

(I) the government of the relevant country described in

subsection (f)(10)(A) or (B)

(II) an interested party that was a party to the panel or

committee review, or

(III) an interested party that was a party to the proceeding in

connection with which panel review was requested, but only if

the time period for filing notices of appearance in the panel

review has not expired, or

(ii) if a country described in subsection (f)(10)(A) or (B) made an

allegation under paragraph 1 of article 1905 of the NAFTA and the

operation of article 1904 of the NAFTA was suspended pursuant to

paragraph 9 of article 1905 of the NAFTA—

(I) the government of that country,

(II) an interested party that is a person of that country and that

was a party to the panel or committee review, or

(III) an interested party that is a person of that country and that

was a party to the proceeding in connection with which panel

review was requested, but only if the time period for filing

notices of appearance in the panel review has not expired.

(D) TRANSFER FOR JUDICIAL REVIEW UPON SETTLEMENT.—

(i) If the Trade Representative achieves a settlement with the

government of a country described in subsection (f)(10)(A) or (B)

pursuant to paragraph 7 of article 1905 of the NAFTA, and referral

for judicial review is among the terms of such settlement, any final

determination that is the subject of a binational panel review or an

extraordinary challenge committee review shall, upon a request

described in clause (ii), be transferred to the United States Court of

International Trade (in accordance with rules issued by the Court) for

review under subsection (a).

(ii) A request referred to in clause (i) is a request made by—

(I) the country referred to in clause (i),

(II) an interested party that was a party to the panel or

committee review, or

(III) an interested party that was a party to the proceeding in

connection with which panel review was requested, but only if

the time for filing notices of appearance in the panel review has

not expired.
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Section 129 of the Uruguay Round Agreements Act

[19 U.S.C. 3538; Public Law 103-465]

SEC. 129. ADMINISTRATIVE ACTION FOLLOWING WTO PANEL REPORTS.
(a) ACTION BY UNITED STATES INTERNATIONAL TRADE COMMISSION.—

(1) ADVISORY REPORT.—If a dispute settlement panel finds in an interim

report under Article 15 of the Dispute Settlement Understanding, or the

Appellate Body finds in a report under Article 17 of that Understanding, that an

action by the International Trade Commission in connection with a particular

proceeding is not in conformity with the obligations of the United States under

the Antidumping Agreement, the Safeguards Agreement, or the Agreement on

Subsidies and CountervailingMeasures, the Trade Representativemay request

the Commission to issue an advisory report on whether title VII of the Tariff

Act of 1930 or title II of the Trade Act of 1974, as the case may be, permits the

Commission to take steps in connection with the particular proceeding that

would render its action not inconsistent with the findings of the panel or the

Appellate Body concerning those obligations. The Trade Representative shall

notify the congressional committees of such request.

(2) TIME LIMITS FOR REPORT.—The Commission shall transmit its report

under paragraph (1) to the Trade Representative—

(A) in the case of an interim report described in paragraph (1), within 30

calendar days after the Trade Representative requests the report; and

(B) in the case of a report of the Appellate Body, within 21 calendar

days after the Trade Representative requests the report.

(3) CONSULTATIONS ON REQUEST FOR COMMISSION DETERMINATION.—If a

majority of the Commissioners issues an affirmative report under paragraph

(1), the Trade Representative shall consult with the congressional committees

concerning the matter.

(4) COMMISSION DETERMINATION.—Notwithstanding any provision of the

Tariff Act of 1930 or title II of the Trade Act of 1974, if a majority of the

Commissioners issues an affirmative report under paragraph (1), the

Commission, upon the written request of the Trade Representative, shall issue a

determination in connection with the particular proceeding that would render

the Commission's action described in paragraph (1) not inconsistent with the

findings of the panel or Appellate Body. The Commission shall issue its

determination not later than 120 days after the request from the Trade

Representative is made.

(5) CONSULTATIONS ON IMPLEMENTATION OF COMMISSION

DETERMINATION.—The Trade Representative shall consult with the

congressional committees before the Commission's determination under

paragraph (4) is implemented.
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(6) REVOCATIONOFORDER.—If, by virtue of the Commission's determination

under paragraph (4), an antidumping or countervailing duty order with respect

to some or all of the imports that are subject to the action of the Commission

described in paragraph (1) is no longer supported by an affirmative

Commission determination under title VII of the Tariff Act of 1930 or this

subsection, the Trade Representative may, after consulting with the

congressional committees under paragraph (5), direct the administering

authority to revoke the antidumping or countervailing duty order inwhole or in

part.

(b) ACTION BY ADMINISTERING AUTHORITY.—

(1) CONSULTATIONSWITHADMINISTERINGAUTHORITYANDCONGRESSIONAL

COMMITTEES.—Promptly after a report by a dispute settlement panel or the

Appellate body is issued that contains findings that an action by the

administering authority in a proceeding under title VII of the Tariff Act of 1930

is not in conformity with the obligations of the United States under the

Antidumping Agreement or the Agreement on Subsidies and Countervailing

Measures, the Trade Representative shall consult with the administering

authority and the congressional committees on the matter.

(2) DETERMINATION BYADMINISTERINGAUTHORITY.—Notwithstanding any

provision of the Tariff Act of 1930, the administering authority shall, within

180 days after receipt of a written request from the Trade Representative, issue

a determination in connection with the particular proceeding that would render

the administering authority's action described in paragraph (1) not inconsistent

with the findings of the panel or the Appellate Body.

(3) CONSULTATIONS BEFORE IMPLEMENTATION.—Before the administering

authority implements any determination under paragraph (2), the Trade

Representative shall consult with the administering authority and the

congressional committees with respect to such determination.

(4) IMPLEMENTATIONOFDETERMINATION.—The Trade Representativemay,

after consulting with the administering authority and the congressional

committees under paragraph (3), direct the administering authority to

implement, in whole or in part, the determination made under paragraph (2).

(c) EFFECTS OF DETERMINATIONS; NOTICE OF IMPLEMENTATION.—

(1) EFFECTS OF DETERMINATIONS.—Determinations concerning title VII of

the Tariff Act of 1930 that are implemented under this section shall apply with

respect to unliquidated entries of the subject merchandise (as defined in section

771 of that Act) that are entered, or withdrawn from warehouse, for

consumption on or after—

(A) in the case of a determination by the Commission under subsection

(a)(4), the date on which the Trade Representative directs the

administering authority under subsection (a)(6) to revoke an order

pursuant to that determination, and

(B) in the case of a determination by the administering authority under
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subsection (b)(2), the date on which the Trade Representative directs the

administering authority under subsection (b)(4) to implement that

determination.

(2) NOTICE OF IMPLEMENTATION.—

(A) The administering authority shall publish in the Federal Register

notice of the implementation of any determination made under this section

with respect to title VII of the Tariff Act of 1930.

(B) The Trade Representative shall publish in the Federal Register

notice of the implementation of any determination made under this section

with respect to title II of the Trade Act of 1974.

(d) OPPORTUNITY FOR COMMENT BY INTERESTED PARTIES.—Prior to issuing a

determination under this section, the administering authority or the Commission, as

the case may be, shall provide interested parties with an opportunity to submit

written comments and, in appropriate cases, may hold a hearing, with respect to the

determination.

7. Third-Country Dumping

Section 1317 of the Omnibus Trade and Competitiveness Act of 1988

[19 U.S.C. 1677k; Public Law 100-418 and Public Law 103-465]

SEC. 1317. THIRD-COUNTRY DUMPING.
(a) DEFINITIONS.—For purposes of this section:

(1)(A) The term “Agreement” means the agreement on Implementation of

Article VI of the GATT 1994 (relating to antidumping measures).

(B) The term “GATT 1994” has the meaning given that term in section

2(1)(B) of the Uruguay Round Agreements Act.

(2) The term “Agreement country” means a foreign country that has accepted

the Agreement.

(3) The term “Trade Representative” means the United States Trade

Representative.

(b) PETITION BY DOMESTIC INDUSTRY.—

(1) A domestic industry that produces a product that is like or directly

competitive with merchandise produced by a foreign country (whether or not

an Agreement country) may, if it has reason to believe that—

(A) such merchandise is being dumped in an Agreement country; and

(B) such domestic industry is being materially injured, or threatened

with material injury, by reason of such dumping;

submit a petition to the Trade Representative that alleges the elements referred

to in subparagraphs (A) and (B) and requests the Trade Representative to take

action under subsection (c) on behalf of the domestic industry.

(2) A petition submitted under paragraph (1) shall contain such detailed

information as the Trade Representative may require in support of the
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allegations in the petition.

(c) APPLICATION FOR ANTIDUMPING ACTION ON BEHALF OF THE DOMESTIC

INDUSTRY.—

(1) If the Trade Representative, on the basis of the information contained in a

petition submitted under paragraph (1), determines that there is a reasonable

basis for the allegations in the petition, the Trade Representative shall submit to

the appropriate authority of the Agreement country where the alleged dumping

is occurring an application pursuant to article 12 of the Agreement which

requests that appropriate antidumping action under the law of that country be

taken, on behalf of the United States, with respect to imports into that country

of the merchandise concerned.

(2) At the request of the Trade Representative, the appropriate officers of the

Department of Commerce and the United States International Trade

Commission shall assist the Trade Representative in preparing the application

under paragraph (1).

(d) CONSULTATION AFTER SUBMISSION OF APPLICATION.—After submitting an

application under subsection (c)(1), the Trade Representative shall seek

consultations with the appropriate authority of the Agreement country regarding the

request for antidumping action.

(e) ACTIONUPONREFUSALOFAGREEMENTCOUNTRYTOACT.—if the appropriate

authority of an Agreement country refuses to undertake antidumping measures in

response to a request made therefore by the Trade Representative under subsection

(c), the Trade Representative shall promptly consult with the domestic industry on

whether action under any other law of the United States is appropriate.

8. Antidumping Petitions by Third Countries

Section 783 of the Tariff Act of 1930, as amended

[19 U.S.C. 1677n; Public Law 103-465, as amended by Public Law 104-295]

SEC. 783. ANTIDUMPING PETITIONS BY THIRD COUNTRIES.
(a) FILING OF PETITION.—The government of a WTO member may file with the

Trade Representative a petition requesting that an investigation be conducted to

determine if—

(1) imports from another country are being sold in the United States at less

than fair value, and

(2) an industry in the petitioning country is materially injured by reason of

those imports.

(b) INITIATION.—The Trade Representative, after consultation with the

administering authority and the Commission and obtaining the approval of the

WTO Council for Trade in Goods, shall determine whether to initiate an

investigation described in subsection (a).
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(c) DETERMINATIONS.—Upon initiation of an investigation under this section, the

Trade Representative shall request the following determinations bemade according

to substantive and procedural requirements specified by the Trade Representative,

notwithstanding any other provision of this title:

(1) The administering authority shall determine whether imports into the

United States of the subject merchandise are being sold at less than fair value.

(2) The Commission shall determine whether an industry in the petitioning

country is materially injured by reason of imports of the subject merchandise

into the United States.

(d) PUBLICCOMMENT.—An opportunity for public comment shall be provided, as

appropriate—

(1) by the Trade Representative, in making the determination required by

subsection (b), and

(2) by the administering authority and the Commission, in making the

determination required by subsection (c).

(e) ISSUANCE OF ORDER.—If the administering authority makes an affirmative

determination under paragraph (1) of subsection (c), and the Commissionmakes an

affirmative determination under paragraph (2) of subsection (c), the administering

authority shall issue an antidumping duty order in accordance with section 736 and

take such other actions as are required by section 736.

(f) REVIEWS OFDETERMINATIONS.—For purposes of review under section 516A

or review under section 751, if an order is issued under subsection (e), the final

determinations of the administering authority and the Commission under this section

shall be treated as final determinations made under section 735.

(g) ACCESS TO INFORMATION.—Section 777 shall apply to investigations under

this section, to the extent specified by the Trade Representative, after consultation

with the administering authority and the Commission.

9. Antidumping Act of 1916

[15 U.S.C. 71 et seq.; Act of Sept. 8, 1916, sections 800-806, as amended by Public Law 108-429]

SEC. 800. DEFINITION.
When used in this subchapter, the term “person” includes partnerships,

corporations, and associations.

SEC. 801. IMPORTATIONOR SALEOFARTICLES ATLESS THANMARKETVALUEOR

WHOLESALE PRICE. [Repealed on December 3, 2004 by Sec. 2006 of P.L. 108-429]

[SEC. 2006. REPEAL OF ANTIDUMPING PROVISION OF REVENUE ACT OF 1916.
[(a) REPEAL- Section 801 of the Act entitled ‘AnAct to increase the revenue, and

for other purposes’, approved September 8, 1916, is repealed.

[(b) EFFECT OF REPEAL - The repeal made by subsection (a) shall not affect any

action under section 801 of the Act referred to in subsection (a) that was

commenced before the date of the enactment of this Act and is pending on such

date.]
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SEC. 802. AGREEMENTS INVOLVING RESTRICTIONS IN FAVOR OF IMPORTED

GOODS.
If any article produced in foreign country is imported into theUnited States under

any agreement, understanding, or condition that the importer thereof or any other

person in the United States shall not use, purchase, or deal in, or shall be restricted

in his using, purchasing, or dealing in, the articles of any other person, there shall be

levied, collected, and paid thereon, in addition to the duty otherwise imposed by

law, a special duty paid thereon, in addition to the duty otherwise imposed by law, a

special duty equal to double the amount of such duty: Provided, That the above

shall not be interpreted to prevent the establishing in this country on the part of a

foreign producer of an exclusive agency for the sale in the United States of the

products of said foreign producer or merchant, nor to prevent such exclusive agent

from agreeing not to use, purchase, or deal in the article of any other person, but

this proviso shall not be construed to exempt from the provision of this section any

article imported by such exclusive agent if such agent is required by the foreign

producer or if it is agreed between such agent and such foreign producer that any

agreement, understanding or condition set out in this section shall be imposed by

such agent upon the sale or other disposition of such article to any person in the

United States.

SEC. 803. RULES AND REGULATIONS.
The Secretary of the Treasury shall make such rules and regulations as are

necessary for the carrying out of the provisions of section 802.

SEC. 804. RETALIATION AGAINST COUNTRY PROHIBITING IMPORTATIONS.
Whenever any country, dependency, or colony shall prohibit the importation of

any article the product of the soil or industry of the United States and not injurious

to health or morals, the President shall have power to prohibit, during the period

such prohibition is in force, the importation into the United States of similar

articles, or in case the United States does not import similar articles from that

country, then other articles, the products of such country, dependency, or colony.

And the Secretary of the Treasury, with the approval of the President, shall make

such rules and regulations as are necessary for the execution of the provisions of

this section.

SEC. 805. RETALIATION AGAINST RESTRICTION OF IMPORTATIONS IN TIME OF

WAR.
Whenever during the existence of a war in which the United States is not

engaged, the President shall be satisfied that there is reasonable ground to believe

that under the laws, regulations, or practices of any country, colony, or dependency

contrary to the law and practice of nations, the importation into their own or any

other country, dependency, or colony of any article the product of the soil or

industry of the United States and not injurious to health or morals is prevented or

restricted the President is authorized and empowered to prohibit or restrict during

the period such prohibition or restriction is in force, the importation into the United

States of similar or other articles, products of such country, dependency, or colony
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as in his opinion the public interest may require; and in such case he shall make

proclamation stating the article or articles which are prohibited from importation

into the United States; and any person or persons who shall import, or attempt or

conspire to import, or be concerned in importing, such articles, into the United

States contrary to the prohibition in such proclamation, shall be liable to a fine of

not less than $2,000 nor more than $50,000, or to imprisonment not to exceed two

years, or both, in the discretion of the court. The President may change, modify,

revoke, or renew such proclamation in his discretion.

SEC. 806. DISCRIMINATION AGAINST NEUTRAL AMERICANS IN TIME OF WAR.
Whenever, during the existence of a war in which the United States is not

engaged, the President shall be satisfied that there is reasonable ground to believe

that any vessel, American or foreign, is, on account of the laws, regulations, or

practices of a belligerent Government, making or giving any undue or unreasonable

preference or advantage in any respect whatsoever to any particular person,

company, firm, or corporation, or any particular description of traffic in the United

States or its possessions or to any citizens of the United States residing in neutral

countries abroad, or is subjecting any particular person, company, firm, or

corporation or any particular description of traffic in the United States or its

possessions, or any citizens of the United States residing in neutral countries abroad

to any undue or unreasonable prejudice, disadvantage, injury, or discrimination in

regard to accepting, receiving, transporting, or delivering, or refusing to accept,

receive, transfer, or deliver any cargo, freight, or passengers, or in any other respect

whatsoever, he is authorized and empowered to direct the detention of such vessels

by withholding clearance or by formal notice forbidding departure, and to revoke,

modify, or renew any such direction.

Whenever, during the existence of a war in which the United States is not

engaged, the President shall be satisfied that there is reasonable ground to believe

that under the laws, regulations, or practices of any belligerent country or

Government, American ships or American citizens are not accorded any of the

facilities of commerce which the vessels or citizens of that belligerent country enjoy

in the United States or its possessions, or are not accorded by such belligerent equal

privileges or facilities of trade with vessels or citizens of any nationality other than

that of such belligerent, the President is authorized and empowered to withhold

clearance from one or more vessels of such belligerent country until such belligerent

shall restore to such American vessels and American citizens reciprocal liberty of

commerce and equal facilities of trade; or the President may direct that similar

privileges and facilities, if any, enjoyed by vessels or citizens of such belligerent in

the United States or its possessions be refused to vessels or citizens of such

belligerent; and in such case he shall make proclamation of his direction stating the

facilities and privileges which shall be refused, and the belligerent to whose vessels

or citizens they are to be refused, and thereafter the furnishing of such prohibited

privileges and facilities to any vessel or citizen of the belligerent named in such

proclamation shall be unlawful; and he may change, modify, revoke, or renew such
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proclamation; and any person or persons who shall furnish or attempt or conspire to

furnish or be concerned in furnishing or in the concealment of furnishing facilities

or privileges to ships or persons contrary to the prohibition in such proclamation

shall be liable to a fine of not less than $2,000 nor more than $50,000 or to

imprisonment not to exceed two years, or both, in the discretion of the court.

In case any vessel which is detained by virtue of this Act shall depart or attempt

to depart from the jurisdiction of the United States without clearance or other lawful

authority, the owner or master or person or persons having charge or command of

such vessel shall be severally liable to a fine of not less than $2,000 nor more than

$10,000, or to imprisonment not to exceed two years, or both, and in addition such

vessel shall be forfeited to the United States.

The President of the United States is authorized and empowered to employ such

part of the land or naval forces of the United States as shall be necessary to carry

out the purposes of this Act.

B. ENFORCEMENT OF UNITED STATES RIGHTS UNDER TRADE
AGREEMENTS AND RESPONSE TO CERTAIN FOREIGN TRADE

PRACTICES

Title III, Chapter 1 (Sections 301-310) of the Trade Act of 1974, as amended

[19 U.S.C. 2411-2420; Public Law 93-618, as amended by Public Law 96-39, Public Law 98-573,

Public Law 100-418, Public Law 103-465, Public Law 104-295, Public Law 106-113, Public Law

106-200, and Public Law 108-429]

SEC. 301. ACTIONS BY UNITED STATES TRADE REPRESENTATIVE.
(a) MANDATORY ACTION.—

(1) If the United States Trade Representative determines under section

304(a)(1) that—

(A) the rights of the United States under any trade agreement are being

denied; or

(B) an act, policy, or practice of a foreign country—

(i) violates, or is inconsistent with, the provisions of, or otherwise

denies benefits to the United States under, any trade agreement, or

(ii) is unjustifiable and burdens or restricts United States commerce;

the Trade Representative shall take action authorized in subsection (c),

subject to the specific direction, if any, of the President regarding any such

action, and shall take all other appropriate and feasible action within the

power of the President that the President may direct the Trade

Representative to take under this subsection, to enforce such rights or to

obtain the elimination of such act, policy, or practice. Actions may be

taken that are within the power of the President with respect to trade in any

goods or services, or with respect to any other area of pertinent relations

with the foreign country.
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(2) The Trade Representative is not required to take action under paragraph

(1) in any case in which—

(A) The Dispute Settlement Body (as defined in section 121(5) of the

Uruguay Round Agreements Act) has adopted a report, or a ruling issued

under the formal dispute settlement proceeding provided under any other

trade agreement finds, that—

(i) the rights of the United States under a trade agreement are not

being denied, or

(ii) the act, policy, or practice—

(I) is not a violation of, or inconsistent with, the rights of the

United States, or

(II) does not deny, nullify, or impair benefits to the United

States under any trade agreement; or

(B) the Trade Representative finds that—

(i) the foreign country is taking satisfactory measures to grant the

rights of the United States under a trade agreement,

(ii) the foreign country has—

(I) agreed to eliminate or phase out the act, policy, or practice,

or

(II) agreed to an imminent solution to the burden or restriction

on United States commerce that is satisfactory to the Trade

Representative,

(iii) it is impossible for the foreign country to achieve the results

described in clause (i) or (ii), as appropriate, but the foreign country

agrees to provide to the United States compensatory trade benefits

that are satisfactory to the Trade Representative,

(iv) in extraordinary cases, where the taking of action under this

subsection would have an adverse impact on the United States

economy substantially out of proportion to the benefits of such action,

taking into account the impact of not taking such action on the

credibility of the provisions of this chapter, or

(v) the taking of action under this subsection would cause serious

harm to the national security of the United States.

(3) Any action taken under paragraph (1) to eliminate an act, policy, or

practice shall be devised so as to affect goods or services of the foreign country

in an amount that is equivalent in value to the burden or restriction being

imposed by that country on United States commerce.

(b) DISCRETIONARY ACTION.—If the Trade Representative determines under

section 304(a)(1) that—

(1) an act, policy, or practice of a foreign country is unreasonable or

discriminatory and burdens or restricts United States commerce, and

(2) action by the United States is appropriate, the Trade Representative shall

take all appropriate and feasible action authorized under subsection (c), subject
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to the specific direction, if any, of the President regarding any such action, and

all other appropriate and feasible action within the power of the President that

the President may direct the Trade Representative to take under this subsection,

to obtain the elimination of that act, policy, or practice. Actions may be taken

that are within the power of the President with respect to trade in any goods or

services, or with respect to any other area of pertinent relationswith the foreign

country.

(c) SCOPE OF AUTHORITY.—

(1) For purposes of carrying out the provisions of subsection (a) or (b), the

Trade Representative is authorized to—

(A) suspend, withdraw, or prevent the application of, benefits of trade

agreement concessions to carry out a trade agreement with the foreign

country referred to in such subsection;

(B) impose duties or other import restrictions on the goods of, and,

notwithstanding any other provision of law, fees or restrictions on the

services of, such foreign country for such time as the Trade Representative

determines appropriate;

(C) in a case in which the act, policy, or practice also fails to meet the

eligibility criteria for receiving duty-free treatment under subsections (b)

and (c) of section 502 of this Act, subsections (b) and (c) of section 212 of

the Caribbean Basin Economic Recovery Act (19 U.S.C. 2702 (b) and

(c)), or subsections (c) and (d) of section 203 of the Andean Trade

Preference Act (19 U.S.C. 3202 (c) and (d)), withdraw, limit, or suspend

such treatment under such provisions, notwithstanding the provisions of

subsection (a)(3) of this section; or

(D) enter into binding agreements with such foreign country that commit

such foreign country to—

(i) eliminate, or phase out, the act, policy, or practice that is the

subject of the action to be taken under subsection (a) or (b),

(ii) eliminate any burden or restriction on United States commerce

resulting from such act, policy, or practice, or

(iii) provide the United States with compensatory trade benefits

that—

(I) are satisfactory to the Trade Representative, and

(II) meet the requirements of paragraph (4).

(2)(A) Notwithstanding any other provision of law governing any service

sector access authorization, and in addition to the authority conferred in

paragraph (1), the Trade Representative may, for purposes of carrying out the

provisions of subsection (a) or (b)—

(i) restrict, in the manner and to the extent the Trade Representative

determines appropriate, the terms and conditions of any such

authorization, or

(ii) deny the issuance of any such authorization.
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(B) Actions described in subparagraph (A) may only be taken under this

section with respect to service sector access authorizations granted, or

applications therefor pending, on or after the date on which—

(i) a petition is filed under section 302(a), or

(ii) a determination to initiate an investigation is made by the Trade

Representative under section 302(b).

(C) Before the Trade Representative takes any action under this section

involving the imposition of fees or other restrictions on the services of a

foreign country, the Trade Representative shall, if the services involved

are subject to regulation by any agency of the Federal Government or of

any State, consult, as appropriate, with the head of the agency concerned.

(3) The actions the Trade Representative is authorized to take under

subsection (a) or (b) may be taken against any goods or economic sector—

(A) on a nondiscriminatory basis or solely against the foreign country

described in such subsection, and

(B) without regard to whether or not such goods or economic sector

were involved in the act, policy, or practice that is the subject of such

action.

(4) Any trade agreement described in paragraph (1)(D)(iii) shall provide

compensatory trade benefits that benefit the economic sector which includes

the domestic industry that would benefit from the elimination of the act, policy,

or practice that is the subject of the action to be taken under subsection (a) or

(b), or benefit the economic sector as closely related as possible to such

economic sector, unless—

(A) the provision of such trade benefits is not feasible, or

(B) trade benefits that benefit any other economic sector would bemore

satisfactory than such trade benefits.

(5) If the Trade Representative determines that actions to be taken under

subsection (a) or (b) are to be in the form of import restrictions, the Trade

Representative shall—

(A) give preference to the imposition of duties over the imposition of

other import restrictions, and

(B) if an import restriction other than a duty is imposed, consider

substituting, on an incremental basis, an equivalent duty for such other

import restriction.

(6) Any action taken by the Trade Representative under this section with

respect to export targeting shall, to the extent possible, reflect the full benefit

level of the export targeting to the beneficiary over the period duringwhich the

action taken has an effect.

(d) DEFINITIONS AND SPECIAL RULES.—For purposes of this chapter—

(1) The term “commerce” includes, but is not limited to—

(A) services (including transfers of information) associated with

international trade, whether or not such services are related to specific
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goods, and

(B) foreign direct investment byUnited States personswith implications

for trade in goods or services.

(2) An act, policy, or practice of a foreign country that burdens or restricts

United States commerce may include the provision, directly or indirectly, by

that foreign country of subsidies for the construction of vessels used in the

commercial transportation bywater of goods between foreign countries and the

United States.

(3)(A) An act, policy, or practice is unreasonable if the act, policy, or

practice, while not necessarily in violation of, or inconsistent with, the

international legal rights of the United States, is otherwise unfair and

inequitable.

(B) Acts, policies, and practices that are unreasonable include, but are

not limited to, any act, policy, or practice, or any combination of acts,

policies, or practices, which—

(i) denies fair and equitable—

(I) opportunities for the establishment of an enterprise,

(II) provision of adequate and effective protection of

intellectual property rights notwithstanding the fact that the

foreign country may be in compliance with the specific

obligations of the Agreement on Trade-Related Aspects of

Intellectual Property Rights referred to in section 101(d)(15) of

the Uruguay Round Agreements Act,

(III) nondiscriminatorymarket access opportunities for United

States persons that rely upon intellectual property protection, or

(IV) market opportunities, including the toleration by a foreign

government of systematic anticompetitive activities by

enterprises or among enterprises in the foreign country that have

the effect of restricting, on a basis that is inconsistent with

commercial considerations, access of United States goods or

services to a foreign market,

(ii) constitutes export targeting, or

(iii) constitutes a persistent pattern of conduct that—

(I) denies workers the right of association,

(II) denies workers the right to organize and bargain

collectively,

(III) permits any form of forced or compulsory labor,

(IV) fails to provide a minimum age for the employment of

children, or

(V) fails to provide standards for minimum wages, hours of

work, and occupational safety and health of workers.

(C)(i) Acts, policies, and practices of a foreign country described in

subparagraph (B)(iii) shall not be treated as being unreasonable if the
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Trade Representative determines that—

(I) the foreign country has taken, or is taking, actions that

demonstrate a significant and tangible overall advancement in

providing throughout the foreign country (including any

designated zone within the foreign country) the rights and other

standards described in the subclauses of subparagraph (B)(iii), or

(II) such acts, policies, and practices are not inconsistent with

the level of economic development of the foreign country.

(ii) The Trade Representative shall publish in the Federal Register

any determination made under clause (i), together with a description

of the facts on which such determination is based.

(D) For purposes of determining whether any act, policy, or practice is

unreasonable, reciprocal opportunities in the United States for foreign

nationals and firms shall be taken into account, to the extent appropriate.

(E) The term “export targeting” means any government plan or scheme

consisting of a combination of coordinated actions (whether carried out

severally or jointly) that are bestowed on a specific enterprise, industry, or

group thereof, the effect of which is to assist the enterprise, industry, or

group to become more competitive in the export of a class or kind of

merchandise.

(F)(i) For the purposes of subparagraph (B)(i)(II), adequate and

effective protection of intellectual property rights includes adequate and

effective means under the laws of the foreign country for persons who are

not citizens or nationals of such country to secure, exercise, and enforce

rights and enjoy commercial benefits relating to patents, trademarks,

copyrights and related rights, mask works, trade secrets, and plant

breeder's rights.

(ii) For purposes of subparagraph (B)(i)(IV), the denial of fair and

equitable nondiscriminatory market access opportunities includes

restrictions on market access related to the use, exploitation, or

enjoyment of commercial benefits derived fromexercising intellectual

property rights in protected works or fixations or products embodying

protected works.

(4)(A) An act, policy, or practice is unjustifiable if the act, policy, or practice

is in violation of, or inconsistent with, the international legal rights of the

United States.

(B) Acts, policies, and practices that are unjustifiable include, but are

not limited to, any act, policy, or practice described in subparagraph (A)

which denies national or most-favored-nation treatment or the right of

establishment or protection of intellectual property rights.

(5) Acts, policies, and practices that are discriminatory include, when

appropriate, any act, policy, and practice which denies national or most-

favored-nation treatment to United States goods, services, or investment.
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(6) The term “service sector access authorization”means any license, permit,

order, or other authorization, issued under the authority of Federal law, that

permits a foreign supplier of services access to the United States market in a

service sector concerned.

(7) The term “foreign country” includes any foreign instrumentality. Any

possession or territory of a foreign country that is administered separately for

customs purposes shall be treated as a separate foreign country.

(8) The term “Trade Representative” means the United States Trade

Representative.

(9) The term “interested persons”', only for purposes of sections

302(a)(4)(B), 304(b)(1)(A), 306(c)(2), and 307(a)(2), includes, but is not

limited to, domestic firms and workers, representatives of consumer interests,

United States product exporters, and any industrial user of any goods or

services that may be affected by actions taken under subsection (a) or (b).

SEC. 302. INITIATION OF INVESTIGATIONS. [19 U.S.C. 2412]

(a) PETITIONS.—

(1) Any interested person may file a petition with the Trade Representative

requesting that action be taken under section 301 and setting forth the

allegations in support of the request.

(2) The Trade Representative shall review the allegations in any petition

filed under paragraph (1) and, not later than 45 days after the date onwhich the

Trade Representative received the petition, shall determine whether to initiate

an investigation.

(3) If the Trade Representative determines not to initiate an investigation

with respect to a petition, the Trade Representative shall inform the petitioner

of the reasons therefor and shall publish notice of the determination, together

with a summary of such reasons, in the Federal Register.

(4) If the Trade Representative makes an affirmative determination under

paragraph (2) with respect to a petition, the Trade Representative shall initiate

an investigation regarding the issues raised in the petition. The Trade

Representative shall publish a summary of the petition in the Federal Register

and shall, as soon as possible, provide opportunity for the presentation of views

concerning the issues, including a public hearing—

(A) within the 30-day period beginning on the date of affirmative

determination (or on a date after such period if agreed to by the petitioner)

if a public hearing within such period is requested in the petition, or

(B) at such other time if a timely request therefor is made by the

petitioner or by any interested person.

(b) INITIATION OF INVESTIGATION BYMEANS OTHER THAN PETITION.—

(1)(A) If the Trade Representative determines that an investigation should be

initiated under this chapter with respect to any matter in order to determine

whether the matter is actionable under section 301, the Trade Representative

shall publish such determination in the Federal Register and shall initiate such
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investigation.

(B) The Trade Representative shall, before making any determination

under subparagraph (A), consult with appropriate committees established

pursuant to section 135.

(2)(A) By no later than the date that is 30 days after the date on which a

country is identified under section 182(a)(2), the Trade Representative shall

initiate an investigation under this chapter with respect to any act, policy, or

practice of that country that—

(i) was the basis for such identification, and

(ii) is not at that time the subject of any other investigation or action

under this chapter.

(B) The Trade Representative is not required under subparagraph (A) to

initiate an investigation under this chapter with respect to any act, policy,

or practice of a foreign country if the Trade Representative determines that

the initiation of the investigation would be detrimental to United States

economic interests.

(C) If the Trade Representative makes a determination under

subparagraph (B) not to initiate an investigation, the Trade Representative

shall submit to the Congress a written report setting forth, in detail—

(i) the reasons for the determination, and

(ii) the United States economic interests that would be adversely

affected by the investigation.

(D) The Trade Representative shall, from time to time, consult with the

Register of Copyrights, the Under Secretary of Commerce for Intellectual

Property and Director of the United States Patent and Trademark Office,

and other appropriate officers of the Federal Government, during any

investigation initiated under this chapter by reason of subparagraph (A).

(c) DISCRETION.—In determining whether to initiate an investigation under

subsection (a) or (b) of any act, policy, or practice that is enumerated in any

provision of section 301(d), the Trade Representative shall have discretion to

determine whether action under section 301 would be effective in addressing such

act, policy, or practice.

SEC. 303. CONSULTATIONUPON INITIATIONOF INVESTIGATION. [19U.S.C. 2413]
(a) IN GENERAL.—

(1) On the date on which an investigation is initiated under section 302, the

Trade Representative, on behalf of the United States, shall request

consultations with the foreign country concerned regarding the issues involved

in such investigation.

(2) If the investigation initiated under section 302 involves a trade agreement

and a mutually acceptable resolution is not reached before the earlier of—

(A) the close of the consultation period, if any, specified in the trade

agreement, or

(B) the 150th day after the day on which consultation was commenced,
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the Trade Representative shall promptly request proceedings on the matter

under the formal dispute settlement procedures provided under such agreement.

(3) The Trade Representative shall seek information and advice from the

petitioner (if any) and the appropriate committees established pursuant to

section 135 in preparing United States presentations for consultations and

dispute settlement proceedings.

(b) DELAY OF REQUEST FOR CONSULTATIONS.—

(1) Notwithstanding the provisions of subsection (a)—

(A) the United States Trade Representative may, after consulting with

the petitioner (if any), delay for up to 90 days any request for consultations

under subsection (a) for the purpose of verifying or improving the petition

to ensure an adequate basis for consultation, and

(B) if such consultations are delayed by reason of subparagraph (A),

each time limitation under section 304 shall be extended for the period of

such delay.

(2) The Trade Representative shall—

(A) publish notice of any delay under paragraph (1) in the Federal

Register, and

(B) report to Congress on the reasons for such delay in the report

required under section 309(a)(3).

SEC. 304. DETERMINATIONS BY THE TRADE REPRESENTATIVE. [19 U.S.C. 2414]

(a) IN GENERAL.—

(1) On the basis of the investigation initiated under section 302 and the

consultations (and the proceedings, if applicable) under section 303, the Trade

Representative shall—

(A) determine whether—

(i) the rights to which the United States is entitled under any trade

agreement are being denied, or

(ii) any act, policy, or practice described in subsection (a)(1)(B) or

(b)(1) of section 301 exists, and

(B) if the determination made under subparagraph (A) is affirmative,

determine what action, if any, the Trade Representative should take under

subsection (a) or (b) of section 301.

(2) The Trade Representative shall make the determinations required under

paragraph (1) on or before—

(A) in the case of an investigation involving a trade agreement, except

an investigation initiated pursuant to section 302(b)(2)(A) involving rights

under the Agreement on Trade-Related Aspects of Intellectual Property

Rights (referred to in section 101(d)(15) of the Uruguay Round

Agreements Act or the GATT 1994 (as defined in section 2(1)(B) of that

Act) relating to products subject to intellectual property protection, the

earlier of—

(i) the date that is 30 days after the date on which the dispute
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settlement procedure is concluded, or

(ii) the date that is 18 months after the date on which the

investigation is initiated, or

(B) in all cases not described in subparagraph (A) or paragraph (3), the

date that is 12 months after the date on which the investigation is initiated.

(3)(A) If an investigation is initiated under this chapter by reason of section

302(b)(2) and –

(i) the Trade Representative considers that rights under the Agreement

on Trade-Related Aspects of Intellectual Property Rights or the GATT

1994 relating to products subject to intellectual property protection are

involved, the Trade Representative shall make the determination required

under paragraph (1) not later than 30 days after the date on which the

dispute settlement procedure is concluded; or

(ii) the Trade Representative does not consider that a trade agreement,

including the Agreement on Trade-Related Aspects of Intellectual

Property Rights, is involved or does not make a determination described in

subparagraph (B) with respect to such investigation, the Trade

Representative shall make the determinations required under paragraph (1)

with respect to such investigation by no later than the date that is 6 months

after the date on which such investigation is initiated.

(B) If the Trade Representative determines with respect to an

investigation initiated by reason of section 302(b)(2) (other than an

investigation involving a trade agreement) that—

(i) complex or complicated issues are involved in the investigation

that require additional time,

(ii) the foreign country involved in the investigation is making

substantial progress in drafting or implementing legislative or

administrative measures that will provide adequate and effective

protection of intellectual property rights, or

(iii) such foreign country is undertaking enforcement measures to

provide adequate and effective protection of intellectual property

rights,

the Trade Representative shall publish in the Federal Register notice of

such determination and shall make the determinations required under

paragraph (1) with respect to such investigation by no later than the date

that is 9 months after the date on which such investigation is initiated.

(4) In any case in which a dispute is not resolved before the close of the

minimum dispute settlement period provided for in a trade agreement, the

Trade Representative, within 15 days after the close of such dispute settlement

period, shall submit a report to Congress setting forth the reasons why the

dispute was not resolved within the minimum dispute settlement period, the

status of the case at the close of the period, and the prospects for resolution.

For purposes of this paragraph, the minimum dispute settlement period
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provided for under any such trade agreement is the total period of time that

results if all stages of the formal dispute settlement procedures are carried out

within the time limitations specified in the agreement, but computed without

regard to any extension authorized under the agreement at any stage.

(b) CONSULTATION BEFORE DETERMINATIONS.—

(1) Before making the determinations required under subsection (a)(1), the

Trade Representative, unless expeditious action is required—

(A) shall provide an opportunity (after giving not less than 30 days

notice thereof) for the presentation of views by interested persons,

including a public hearing if requested by any interested person,

(B) shall obtain advice from the appropriate committees established

pursuant to section 135, and

(C) may request the views of the United States International Trade

Commission regarding the probable impact on the economy of the United

States of the taking of action with respect to any goods or service.

(2) If the Trade Representative does not comply with the requirements of

subparagraphs (A) and (B) of paragraph (1) because expeditious action is

required, the Trade Representative shall, after making the determinations under

subsection (a)(1), comply with such subparagraphs.

(c) PUBLICATION.—The Trade Representative shall publish in the Federal

Register any determination made under subsection (a)(1), together with a

description of the facts on which such determination is based.

SEC. 305. IMPLEMENTATION OF ACTIONS. [19 U.S.C. 2415]

(a) ACTIONS TO BE TAKEN UNDER SECTION 301.—

(1) Except as provided in paragraph (2), the Trade Representative shall

implement the action the Trade Representative determines under section

304(a)(1)(B) to take under section 301, subject to the specific direction, if any,

of the President regarding any such action, by no later than the date that is 30

days after the date on which such determination is made.

(2)(A) Except as otherwise provided in this paragraph, the Trade

Representative may delay, by not more than 180 days, the implementation of

any action that is to be taken under section 301—

(i) if—

(I) in the case of an investigation initiated under section

302(a), the petitioner requests a delay, or

(II) in the case of an investigation initiated under section

302(b)(1) or to which section 304(a)(3)(B) applies, a delay is

requested by a majority of the representatives of the domestic

industry that would benefit from the action, or

(ii) if the Trade Representative determines that substantial progress

is being made, or that a delay is necessary or desirable to obtain

United States rights or satisfactory solution with respect to the acts,

policies, or practices that are the subject of the action.
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(B) The Trade Representativemaynot delay under subparagraph (A) the

implementation of any action that is to be taken under section 301 with

respect to any investigation to which section 304(a)(3)(A)(ii) applies.

(C) The Trade Representativemaynot delay under subparagraph (A) the

implementation of any action that is to be taken under section 301 with

respect to any investigation to which section 304(a)(3)(B) applies bymore

than 90 days.

(b) ALTERNATIVE ACTIONS IN CERTAIN CASES OF EXPORT TARGETING.—

(1) If the Trade Representative makes an affirmative determination under

section 304(a)(1)(A) involving export targeting by a foreign country and

determines to take no action under section 301 with respect to such affirmation

determination, the Trade Representative—

(A) shall establish an advisory panel to recommendmeasureswhichwill

promote the competitiveness of the domestic industry affected by the

export targeting,

(B) on the basis of the report of such panel submitted under paragraph

(2)(B) and subject to the specific direction, if any, of the President, may

take any administrative actions authorized under any other provision of

law, and, if necessary, propose legislation to implement any other actions,

that would restore or improve the international competitiveness of the

domestic industry affected by the export targeting, and

(C) shall, by no later than the date that is 30 days after the date on which

the report of such panel is submitted under paragraph (2)(B), submit a

report to the Congress on the administrative actions taken, and legislative

proposals made, under subparagraph (B) with respect to the domestic

industry affected by the export targeting.

(2)(A) The advisory panels established under paragraph (1)(A) shall consist

of individuals appointed by the Trade Representative who—

(i) earn their livelihood in the private sector of the economy,

including individuals who represent management and labor in the

domestic industry affected by the export targeting that is the subject

of the affirmative determination made under section 304(a)(1)(A),

and

(ii) by education or experience, are qualified to serve on the

advisory panel.

(B) By no later than the date that is 6 months after the date on which an

advisory panel is established under paragraph (1)(A), the advisory panel

shall submit to the Trade Representative and to the Congress a report on

measures that the advisory panel recommends be taken by the United

States to promote the competitiveness of the domestic industry affected by

the export targeting that is the subject of the affirmative determination

made under section 304(a)(1)(A).

SEC. 306. MONITORING OF FOREIGN COMPLIANCE. [19 U.S.C. 2416]
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(a) INGENERAL.—The Trade Representative shall monitor the implementation of

each measure undertaken, or agreement that is entered into to by a foreign country

to provide a satisfactory resolution of a matter subject to investigation under this

chapter or subject to dispute settlement proceedings to enforce the rights of the

United States under a trade agreement providing for such proceedings.

(b) FURTHER ACTION.—

(1) IN GENERAL.—If, on the basis of the monitoring carried out under

subsection (a), the Trade Representative considers that a foreign country is not

satisfactorily implementing a measure or agreement referred to in subsection

(a), the Trade Representative shall determine what further action the Trade

Representative shall take under section 301(a). For purposes of section 301,

any such determination shall be treated as a determination made under section

304(a)(1).

(2) WTO DISPUTE SETTLEMENT RECOMMENDATIONS.—

(A) FAILURE TO IMPLEMENT RECOMMENDATION.—If the measure or

agreement referred to in subsection (a) concerns the implementation of a

recommendation made pursuant to dispute settlement proceedings under

the World Trade Organization, and the Trade Representative considers

that the foreign country has failed to implement it, the Trade

Representative shall make the determination in paragraph (1) no later than

30 days after the expiration of the reasonable period of time provided for

such implementation under paragraph 21 of the Understanding on Rules

and Procedures Governing the Settlement of Disputes that is referred to in

section 101(d)(16) of the Uruguay Round Agreements Act.

(B) REVISION OF RETALIATION LIST AND ACTION.—

(i) IN GENERAL.—Except as provided in clause (ii), in the event that

the United States initiates a retaliation list or takes any other action

described in section 301(c)(1) (A) or (B) against the goods of a

foreign country or countries because of the failure of such country or

countries to implement the recommendation made pursuant to a

dispute settlement proceeding under the World Trade Organization,

the Trade Representative shall periodically revise the list or action to

affect other goods of the country or countries that have failed to

implement the recommendation.

(ii) EXCEPTION.—The Trade Representative is not required to

revise the retaliation list or the action described in clause (i) with

respect to a country, if—

(I) the Trade Representative determines that implementation of

a recommendation made pursuant to a dispute settlement

proceeding described in clause (i) by the country is imminent; or

(II) the Trade Representative together with the petitioner

involved in the initial investigation under this chapter (or if no

petition was filed, the affected United States industry) agree that
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it is unnecessary to revise the retaliation list.

(C) SCHEDULE FOR REVISING LIST OR ACTION.—The Trade

Representative shall, 120 days after the date the retaliation list or other

section 301(a) action is first taken, and every 180 days thereafter, review

the list or action taken and revise, in whole or in part, the list or action to

affect other goods of the subject country or countries.

(D) STANDARDS FOR REVISING LIST OR ACTION.—In revising any list or

action against a country or countries under this subsection, the Trade

Representative shall act in a manner that is most likely to result in the

country or countries implementing the recommendations adopted in the

dispute settlement proceeding or in achieving a mutually satisfactory

solution to the issue that gave rise to the dispute settlement proceeding.

The Trade Representative shall consult with the petitioner, if any, involved

in the initial investigation under this chapter.

(E) RETALIATION LIST.—The term “retaliation list” means the list of

products of a foreign country or countries that have failed to comply with

the report of the panel or appellate Body of the WTO and with respect to

which the Trade Representative is imposing duties above the level that

would otherwise be imposed under the Harmonized Tariff Schedule of the

United States.

(F) REQUIREMENT TO INCLUDE RECIPROCAL GOODS ON RETALIATION

LIST.—The Trade Representative shall include on the retaliation list, and

on any revised lists, reciprocal goods of the industries affected by the

failure of the foreign country or countries to implement the

recommendation made pursuant to a dispute settlement proceeding under

the World Trade Organization, except in cases where existing retaliation

and its corresponding preliminary retaliation list do not already meet this

requirement.

(c) CONSULTATIONS.—Beforemaking any determination under subsection (b), the

Trade Representative shall—

(1) consult with the petitioner, if any, involved in the initial investigation

under this chapter and with representatives of the domestic industry concerned;

and

(2) provide an opportunity for the presentation of views by interested

persons.

SEC. 307. MODIFICATION AND TERMINATION OF ACTIONS. [19 U.S.C. 2417]

(a) IN GENERAL.—

(1) The Trade Representative maymodify or terminate any action, subject to

the specific direction, if any, of the President with respect to such action, that is

being taken under section 301 if—

(A) any of the conditions described in section 301(a)(2) exist,

(B) the burden or restriction on United States commerce of the denial

rights, or of the acts, policies, and practices, that are the subject of such
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action has increased or decreased, or

(C) such action is being taken under section 301(b) and is no longer

appropriate.

(2) Before taking any action under paragraph (1) to modify or terminate any

action taken under section 301, the Trade Representative shall consult with the

petitioner, if any, and with representatives of the domestic industry concerned,

and shall provide opportunity for the presentation of views by other interested

persons affected by the proposed modification or termination concerning the

effects of the modification or termination and whether any modification or

termination of the action is appropriate.

(b) NOTICE; REPORT TO CONGRESS.—The Trade Representative shall promptly

publish in the Federal Register notice of, and report in writing to the Congress with

respect to, any modification or termination of any action taken under section 301

and the reasons therefor.

(c) REVIEW OF NECESSITY.—

(1) If—

(A) a particular action has been taken under section 301 during any 4-

year period, and

(B) neither the petitioner nor any representative of the domestic industry

which benefits from such action has submitted to the Trade Representative

during the last 60 days of such 4-year period a written request for the

continuation of such action,

such action shall terminate at the close of such 4-year period.

(2) The Trade Representative shall notify by mail the petitioner and

representatives of the domestic industry described in paragraph (1)(B) of any

termination of action by reason of paragraph (1) at least 60 days before the date

of such termination.

(3) If a request is submitted to the Trade Representative under paragraph

(1)(B) to continue taking a particular action under section 301, the Trade

Representative shall conduct a review of—

(A) the effectiveness in achieving the objectives of section 301 of—

(i) such action, and

(ii) other actions that could be taken (including actions against

other products or services), and

(B) the effects of such actions on the United States economy, including

consumers.

SEC. 308. REQUEST FOR INFORMATION. [19 U.S.C. 2418]

(a) IN GENERAL.—Upon receipt of written request therefor from any person, the

Trade Representative shall make available to that person information (other than

that to which confidentiality applies) concerning—

(1) the nature and extent of a specific trade policy or practice of a foreign

country with respect to particular goods, services, investment, or intellectual

property rights, to the extent that such information is available to the Trade
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Representative, or other Federal agencies;

(2) United States rights under any trade agreement and the remedies which

may be available under that agreement and under the laws of the United States;

and

(3) past and present domestic and international proceedings or actions with

respect to the policy or practice concerned.

(b) IF INFORMATION NOT AVAILABLE.—If information that is requested by a

person under subsection (a) is not available to the Trade Representative or other

Federal agencies, the Trade Representative shall, within 30 days after receipt of the

request—

(1) request the information from the foreign government; or

(2) decline to request the information and inform the person in writing of the

reasons for refusal.

(c) CERTAIN BUSINESS INFORMATION NOTMADE AVAILABLE.—

(1) Except as provided in paragraph (2), and notwithstanding any other

provision of law (including section 552 of title 5, United States Code), no

information requested and received by the Trade Representative in aid of any

investigation under this chapter shall be made available to any person if—

(A) the person providing such information certifies that—

(i) such information is business confidential,

(ii) the disclosure of such information would endanger trade secrets

or profitability, and

(iii) such information is not generally available;

(B) the Trade Representative determines that such certification is well-

founded; and

(C) to the extent required in regulations prescribed by the Trade

Representative, the person providing such information provides an

adequate nonconfidential summary of such information.

(2) The Trade Representative may—

(A) use such information, or make such information available (in his

own discretion) to any employee of the Federal Government for use, in

any investigation under this chapter, or

(B) may make such information available to any other person in a form

which cannot be associated with, or otherwise identify, the person

providing the information.

SEC. 309. ADMINISTRATION. [19 U.S.C. 2419]

The Trade Representative shall—

(1) issue regulations concerning the filing of petitions and the conduct of

investigations and hearings under this subchapter,

(2) keep the petitioner regularly informed of all determinations and

developments regarding the investigation conductedwith respect to the petition

under this chapter, including the reasons for any undue delays, and

(3) submit a report to the House of Representatives and the Senate
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semiannually describing—

(A) the petitions filed and the determinations made (and reasons

therefor) under section 302,

(B) developments in, and the current status of, each investigation or

proceeding under this chapter,

(C) the actions taken, or the reasons for no action, by the Trade

Representative under section 301 with respect to investigations conducted

under this chapter, and

(D) the commercial effects of actions taken under section 301.

SEC. 310. IDENTIFICATION OF TRADE EXPANSION PRIORITIES. [19 U.S.C. 2420]

(a) IDENTIFICATION.—

(1) Within 180 days after the submission in calendar year 1995 of the report

required by section 181(b), the Trade Representative shall—

(A) review United States trade expansion priorities,

(B) identify priority foreign country practices, the elimination of which

is likely to have the most significant potential to increase United States

exports, either directly or through the establishment of a beneficial

precedent, and

(C) submit to the Committee on Finance of the Senate and the

Committee on Ways and Means of the House of Representatives and

publish in the Federal Register a report on the priority foreign country

practices identified.

(2) In identifying priority foreign country practices under paragraph (1) of

this section, the Trade Representative shall take into account all relevant

factors, including—

(A) the major barriers and trade distorting practices described in the

National Trade Estimate Report required under section 181(b);

(B) the trade agreements to which a foreign country is a party and its

compliance with those agreements;

(C) the medium- and long-term implications of foreign government

procurement plans; and

(D) the international competitive position and export potential ofUnited

States products and services.

(3) The Trade Representative may include in the report, if appropriate—

(A) a description of foreign country practices that may in the future

warrant identification as priority foreign country practices; and

(B) a statement about other foreign country practices that were not

identified because they are already being addressed by provisions of

United States trade law, by existing bilateral trade agreements, or as part

of trade negotiations with other countries and progress is being made

toward the elimination of such practices.

(b) INITIATION OF INVESTIGATIONS.—By no later than the date which is 21 days

after the date on which a report is submitted to the appropriate congressional
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committees under subsection (a)(1), the Trade Representative shall initiate under

section 302(b)(1) investigations under this chapter with respect to all of the priority

foreign country practices identified.

(c) AGREEMENTS FOR THEELIMINATIONOFBARRIERS.—In the consultationswith

a foreign country that the Trade Representative is required to request under section

303(a) with respect to an investigation initiated by reason of subsection (b), the

Trade Representative shall seek to negotiate an agreement that provides for the

elimination of the practices that are the subject of the investigation as quickly as

possible or, if elimination of the practices is not feasible, an agreement that provides

for compensatory trade benefits.

(d) REPORTS.—The Trade Representative shall include in the semiannual report

required by section 309 a report on the status of any investigations initiated

pursuant to subsection (b) and, where appropriate, the extent to which such

investigations have led to increased opportunities for the export of products and

services of the United States.

Sections 281 and 282 of the Uruguay Round Agreements Act, as amended

[19 U.S.C. 3571, 3572; Public Law 103-465, as amended by Public Law 104-295]

SEC. 281. SUBSIDIES ENFORCEMENT.
(a) ASSISTANCE REGARDING MULTILATERAL SUBSIDY REMEDIES.—The

administering authority shall provide information to the public upon request, and, to

the extent feasible, assistance and advice to interested parties concerning—

(1) remedies and benefits available under relevant provisions of the

Subsidies Agreement, and

(2) the procedures relating to such remedies and benefits.

(b) PROHIBITED SUBSIDIES.—

(1) NOTIFICATION OF TRADE REPRESENTATIVE.—If the administering

authority determines pursuant to title VII of the Tariff Act of 1930 that a class

or kind of merchandise is benefiting from a subsidy which is prohibited under

Article 3 of the Subsidies Agreement, the administering authority shall notify

the Trade Representative and shall provide the Trade Representative with the

information upon which the administering authority based its determination.

(2) REQUEST BY INTERESTED PARTY REGARDING PROHIBITED SUBSIDY.—An

interested partymay request that the administering authority determine if there

is reason to believe that merchandise produced in a WTO member country is

benefiting from a subsidy which is prohibited under Article 3 of the Subsidies

Agreement. The request shall contain such information as the administering

authoritymay require to support the allegations contained in the request. If the

administering authority, after analyzing the request and other information

reasonably available to the administering authority, determines that there is

reason to believe that such merchandise is benefiting from a subsidy which is

prohibited under Article 3 of the Subsidies Agreement, the administering
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authority shall so notify the Trade Representative, and shall include supporting

information with the notification.

(c) SUBSIDIES ACTIONABLE UNDER THE AGREEMENT.—

(1) IN GENERAL.—If the administering authority determines pursuant to title

VII of the Tariff Act of 1930 that a class or kind of merchandise is benefiting

from a subsidy described in Article 6.1 of the Subsidies Agreement,15 the

administering authority shall notify the Trade Representative, and shall provide

the Trade Representative with the information upon which the administering

authority based its determination.

(2) REQUEST BY INTERESTED PARTY REGARDING ADVERSE EFFECTS.—An

interested partymay request the administering authority to determine if there is

reason to believe that a subsidy which is actionable under the Subsidies

Agreement is causing adverse effects. The request shall contain such

information as the administering authority may require to support the

allegations contained in the request. At the request of the administering

authority, the Commission shall assist the administering authority in analyzing

the information pertaining to the existence of such adverse effects. If the

administering authority, after analyzing the request and other information

reasonably available to the administering authority, determines that there is

reason to believe that a subsidy which is actionable under the Subsidies

Agreement is causing adverse effects, the administering authority shall so

notify the Trade Representative, and shall include supporting informationwith

the notification.

15 Article 6.1 of the Uruguay Round Subsides Agreement lapsed on January 1, 2000.

(d) INITIATIONOFSECTION 301 INVESTIGATION.—On the basis of the notification

and information provided by the administering authority pursuant to subsection (b)

or (c), such other information as the Trade Representative may have or obtain, and

where applicable, after consultation with an interested party referred to in

subsection (b)(2) or (c)(2), the Trade Representative shall, unless such interested

party objects, determine as expeditiously as possible, in accordance with the

procedures in section 302(b)(1) of the Trade Act of 1974 (19 U.S.C. 2412(b)(1)),

whether to initiate an investigation pursuant to title III of that Act (19 U.S.C. 2411

et seq.). At the request of the Trade Representative, the administering authority and

the Commission shall assist the Trade Representative in an investigation initiated

pursuant to this subsection.

(e) NONACTIONABLE SUBSIDIES.—
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(1) COMPLIANCE WITH ARTICLE 8 OF THE SUBSIDIES AGREEMENT
16

(A) MONITORING.—In order to monitor whether a subsidy meets the
conditions and criteria described in Article 8.2 of the SubsidiesAgreement
and is nonactionable, the Trade Representative shall provide the
administering authority on a timely basis with any information submitted
or report made pursuant to Article 8.3 or 8.4 of the Subsidies Agreement
regarding a notified subsidy program. The administering authority shall
review such information and reports, and where appropriate, shall
recommend to the Trade Representative that the Trade Representative
seek pursuant to Article 8.3 or 8.4 of the Subsidies Agreement additional
information regarding the notified subsidy program or a subsidy granted
pursuant to the notified subsidy program. If the administering authority has
reason to believe that a violation of Article 8 of the Subsidies Agreement
exists, the administering authority shall so notify the TradeRepresentative,
and shall include supporting information with the notification.
(B) REQUEST BY INTERESTED PARTYREGARDINGVIOLATIONOFARTICLE

8.—An interested party may request the administering authority to
determine if there is reason to believe that a violation of Article 8 of the
Subsidies Agreement exists. The request shall contain such information as
the administering authority may require to support the allegations
contained in the request. If the administering authority, after analyzing the
request and other information reasonably available to the administering
authority, determines that additional information is needed, the
administering authority shall recommend to the Trade Representative that
the Trade Representative seek, pursuant to Article 8.3 or 8.4 of the
Subsidies Agreement, additional information regarding the particular
notified subsidy program or a subsidy granted pursuant to the notified
subsidy program. If the administering authority determines that there is
reason to believe that a violation of Article 8 of the Subsidies Agreement
exists, the administering authority shall so notify the TradeRepresentative,
and shall include supporting information with the notification.
(C) ACTION BY TRADE REPRESENTATIVE.—

(i) If the Trade Representative, on the basis of the notification and
information provided by the administering authority pursuant to
subparagraph (A) or (B), and such other information as the Trade
Representative may have or obtain, and after consulting with the
interested party referred to in subparagraph (B) and appropriate
domestic industries, determines that there is reason to believe that a
violation of Article 8 of the Subsidies Agreement exists, the Trade
Representative shall invoke the procedures of Article 8.4 or 8.5 of the
Subsidies Agreement.

16Article 8 of the Uruguay Round Subsidies Agreement lapsed on January 1, 2000.
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(ii) For purposes of clause (i), the Trade Representative shall

determine that there is reason to believe that a violation of Article 8

exists in any case in which the Trade Representative determines that a

notified subsidy program or a subsidy granted pursuant to a notified

subsidy program does not satisfy the conditions and criteria required

for a nonactionable subsidy program under this Act, the Subsidies

Agreement, and the statement of administrative action approved under

section 101(a).

(D) NOTIFICATION OF ADMINISTERING AUTHORITY.—The Trade

Representative shall notify the administering authority whenever a

violation of Article 8 of the Subsidies Agreement has been found to exist

pursuant to Article 8.4 or 8.5 of that Agreement.

(2) SERIOUS ADVERSE EFFECTS.—

(A) REQUEST BY INTERESTED PARTY.—An interested partymay request

the administering authority to determine if there is reason to believe that

serious adverse effects resulting from a program referred to in Article 8.2

of the Subsidies Agreement exist. The request shall contain such

information as the administering authority may require to support the

allegations contained in the request.

(B) ACTION BY ADMINISTERING AUTHORITY.—Within 90 days after

receipt of the request described in subparagraph (A), the administering

authority, after analyzing the request and other information reasonably

available to the administering authority, shall determine if there is reason

to believe that serious adverse effects resulting from a program referred to

in Article 8.2 of the Subsidies Agreement exist. If the determination of the

administering authority is affirmative, it shall so notify the Trade

Representative and shall include supporting information with the

notification. The Commission shall assist the administering authority in

analyzing the information pertaining to the existence of such serious

adverse effects if the administering authority requests the Commission's

assistance. If the subsidy program that is alleged to result in serious

adverse effects has been the subject of a countervailing duty investigation

or review under subtitle A or C of title VII of the Tariff Act of 1930, the

administering authority shall take into account the determinationsmade by

the administering authority and the Commission in such investigation or

review and the administering authority shall complete its analysis as

expeditiously as possible.

(C) ACTION BY TRADEREPRESENTATIVE.—The Trade Representative, on

the basis of the notification and information provided by the administering

authority pursuant to subparagraph (B), and such other information as the

Trade Representative may have or obtain, shall determine as expeditiously

as possible, but not later than 30 days after receipt of the notification

provided by the administering authority, if there is reason to believe that
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serious adverse effects exist resulting from the subsidy program which is

the subject of the administering authority's notification. The Trade

Representative shall make an affirmative determination regarding the

existence of such serious adverse effects unless the Trade Representative

finds that the notification of the administering authority is not supported

by the facts.

(D) CONSULTATIONS.—If the Trade Representative determines that there

is reason to believe that serious adverse effects resulting from the subsidy

program exist, the Trade Representative, unless the interested party

referred to in subparagraph (A) objects, shall invoke the procedures of

Article 9 of the Subsidies Agreement, and shall request consultations

pursuant to Article 9.2 of the Subsidies Agreement with respect to such

serious adverse effects. If such consultations have not resulted in a

mutually acceptable solution within 60 days after the request is made for

such consultations, the Trade Representative shall refer the matter to the

Subsidies Committee pursuant to Article 9.3 of the Subsidies Agreement.

(E) DETERMINATION BY SUBSIDIES COMMITTEE.—If the Trade

Representative determines that—

(i) the Subsidies Committee has been prevented from making an

affirmative determination regarding the existence of serious adverse

effects under Article 9 of the Subsidies Agreement by reason of the

refusal of the WTO member country with respect to which the

consultations have been invoked to join in an affirmative consensus—

(I) that such serious adverse effects exist, or

(II) regarding a recommendation to such WTO member

country to modify the subsidy program in such a way as to

remove the serious adverse effects, or

(ii) the Subsidies Committee has not presented its conclusions

regarding the existence of such serious adverse effects within 120

days after the date the matter was referred to it, as required byArticle

9.4 of the Subsidies Agreement,

the Trade Representative shall, within 30 days after such determination,

make a determination under section 304(a)(1) of the Trade Act of 1974

(19 U.S.C. 2414(a)(1)) regarding what action to take under section

301(a)(1)(A) of that Act.

(F) NONCOMPLIANCE WITH COMMITTEE RECOMMENDATION.—In the

event that the Subsidies Committee makes a recommendation under

Article 9.4 of the Subsidies Agreement and the WTO member country

with respect to which such recommendation is made does not complywith

such recommendation within 6 months after the date of the

recommendation, the Trade Representative shall make a determination

under section 304(a)(1) of the Trade Act of 1974 (19 U.S.C. 2414(a)(1))

regarding what action to take under section 301(a) of that Act.
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(f) NOTIFICATION, CONSULTATION, AND PUBLICATION.—17

17Paragraphs (1), (2), and (3) of subsection (f) refer to Article 8 of the Uruguay Round Subsidies

Agreement, which lapsed on January 1, 2000.

(1) NOTIFICATION OF CONGRESS.—The Trade Representative shall submit

promptly to the Committee on Ways and Means of the House of

Representatives, the Committee on Finance of the Senate, and other

appropriate committees of the Congress any information submitted or report

made pursuant to Article 8.3 or 8.4 of the Subsidies Agreement regarding a

notified subsidy program.

(2) PUBLICATION IN THE FEDERAL REGISTER.—The administering authority

shall publish regularly in the Federal Register a summary notice of any

information submitted or report made pursuant to Article 8.3 or 8.4 of the

Subsidies Agreement regarding notified subsidy programs.

(3) CONSULTATIONS WITH CONGRESS AND PRIVATE SECTOR.—The Trade

Representative and the administering authority promptly shall consult with the

committees referred to in paragraph (1), and with interested representatives of

the private sector, regarding all information submitted or reportsmade pursuant

to Article 8.3 or 8.4 of the Subsidies Agreement regarding a notified subsidy

program.

(4) ANNUAL REPORT.—Not later than February 1 of each year beginning in

1996, the Trade Representative and the administering authority shall issue a

joint report to the Congress detailing—

(A) the subsidies practices of major trading partners of the United

States, including subsidies that are prohibited, are causing serious

prejudice, or are nonactionable, under the Subsidies Agreement, and

(B) the monitoring and enforcement activities of the Trade

Representative and the administering authority during the preceding

calendar year which relate to subsidies practices.

(g) COOPERATION OF OTHER AGENCIES.—All agencies, departments, and

independent agencies of the Federal Government shall cooperate fully with one

another in carrying out the provisions of this section, and, upon the request of the

administering authority, shall furnish to the administering authority all records,

papers, and information in their possession which relate to the requirements of this

section.
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(h) DEFINITIONS.—For purposes of this section —18

(1) ADVERSE EFFECTS.—The term “adverse effects” has the meaning given
that term in Articles 5(a) and 5(c) of the Subsidies Agreement.
(2) ADMINISTERING AUTHORITY.—The term “administering authority” has

the meaning given that term in section 771(1) of the Tariff Act of 1930 (19
U.S.C. 1677(1)).
(3) COMMISSION.—The term “Commission” means the United States

International Trade Commission.
(4) INTERESTED PARTY.—The term “interested party” means a party

described in subparagraph (C), (D), (E), (F), or (G) of section 771(9) of the
Tariff Act of 1930.

18Paragraphs (5), (6), (7), and (12) refer to Article 8 of the Uruguay Round Subsidies Agreement,

which lapsed an January 1, 2000.

(5) NONACTIONABLE SUBSIDY.—The term “nonactionable subsidy”means a
subsidy described in Article 8.1(b) of the Subsidies Agreement.
(6) NOTIFIED SUBSIDY PROGRAM.—The term “notified subsidy program”

means a subsidy programwhich has been notified pursuant to Article 8.3 of the
Subsidies Agreement.
(7) SERIOUS ADVERSE EFFECTS.—The term “serious adverse effects” has the

meaning given that term in Article 9.1 of the Subsidies Agreement.
(8) SUBSIDIES AGREEMENT.—The term “Subsidies Agreement” means the

Agreement on Subsidies and Countervailing Measures described in section
771(8) of the Tariff Act of 1930 (19 U.S.C. 1677(8)).
(9) SUBSIDIES COMMITTEE.—The term “Subsidies Committee” means the

committee established pursuant to Article 24 of the Subsidies Agreement.
(10) SUBSIDY.—The term “subsidy” has the meaning given that term in

Article 1 of the Subsidies Agreement.
(11) TRADEREPRESENTATIVE.—The term “Trade Representative”means the

United States Trade Representative.
(12) VIOLATIONOFARTICLE 8.—The term “violation of Article 8”means the

failure of a notified subsidy program or an individual subsidy granted pursuant
to a notified subsidy program to meet the applicable conditions and criteria
described in Article 8.2 of the Subsidies Agreement.

(i) TREATMENT OF PROPRIETARY INFORMATION.—Notwithstanding any other
provision of law, the administering authoritymay provide the Trade Representative
with a copy of proprietary information submitted to, or obtained by, the
administering authority that the Trade Representative considers relevant in carrying
out its responsibilities under this part. The Trade Representative shall protect from
public disclosure proprietary information obtained from the administering authority
under this part.
SEC. 282. REVIEW OF SUBSIDIES AGREEMENT. [19 U.S.C. 3572]

(a) GENERAL OBJECTIVES.—The general objectives of the United States under

this part are—
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(1) to ensure that parts II and III of the Agreement on Subsidies and

Countervailing Measures referred to in section 101(d)(12) (hereafter in this

section referred to as the “Subsidies Agreement”) are effective in disciplining

the use of subsidies and in remedying the adverse effects of subsidies, and

(2) to ensure that part IV of the Subsidies Agreement does not undermine the

benefits derived from any other part of that Agreement.

(b) SPECIFIC OBJECTIVE.—The specific objective of the United States under this

part shall be to create a mechanismwhich will provide for an ongoing review of the

operation of part IV of the Subsidies Agreement.

(c) SUNSET OF NONCOUNTERVAILABLE SUBSIDIES PROVISIONS.—

(1) IN GENERAL.—Subparagraphs (B), (C), (D), and (E) of section 771(5B)

of the Tariff Act of 1930 shall cease to apply as provided in subparagraph

(G)(i) of such section, unless, before the date referred to in such subparagraph

(G)(i)—

(A) the Subsidies Committee determines to extend Articles 6.1, 8, and 9

of the Subsidies Agreement as in effect on the date on which the Subsidies

Agreement enters into force or in a modified form, in accordance with

Article 31 of such Agreement,

(B) the President consults with the Congress in accordance with

paragraph (2), and

(C) an implementing bill is submitted and enacted into law in

accordance with paragraphs (3) and (4).

(2) CONSULTATION WITH CONGRESS BEFORE SUBSIDIES COMMITTEE AGREES

TO EXTEND.—Before a determination is made by the Subsidies Committee to

extend Articles 6.1, 8, and 9 of the Subsidies Agreement, the President shall

consult with the Committee on Ways and Means of the House of

Representatives and the Committee on Finance of the Senate regarding such

extension.

(3) IMPLEMENTATION OF EXTENSION.—

(A) NOTIFICATIONAND SUBMISSION.—Any extension of subparagraphs

(B), (C), (D), and (E) of section 771(5B) of the Tariff Act of 1930 shall

take effect if (and only if)—

(i) after the Subsidies Committee determines to extendArticles 6.1,

8, and 9 of the Subsidies Agreement, the President submits to the

committees referred to in paragraph (2) a copy of the document

describing the terms of such extension, together with—

(I) a draft of an implementing bill,

(II) a statement of any administrative action proposed to

implement the extension, and

(III) the supporting information described in subparagraph (C);

and

(ii) the implementing bill is enacted into law.



- 847 -

(B) IMPLEMENTING BILL.—The implementing bill referred to in

subparagraph (A) shall contain only those provisions that are necessary or

appropriate to implement an extension of the provisions of section

771(5B) (B), (C), (D), and (E) of the Tariff Act of 1930 as in effect on the

day before the date of the enactment of the implementing bill or as

modified to reflect the determination of the Subsidies Committee to extend

Articles 6.1, 8, and 9 of the Subsidies Agreement.

(C) SUPPORTING INFORMATION.—The supporting information required

under subparagraph (A)(i)(III) consists of—

(i) an explanation as to how the implementing bill and proposed

administrative action will change or affect existing law; and

(ii) a statement regarding—

(I) how the extension serves the interests of United States

commerce, and

(II) why the implementing bill and proposed administrative

action is required or appropriate to carry out the extension.

(4) [Omitted]

(5) REPORT BY THE TRADE REPRESENTATIVE.—Not later than the date

referred to in section 771(5B)(G)(i) of the Tariff Act of 1930, the Trade

Representative shall submit to the Congress a report setting forth the provisions

of lawwhich were enacted to implement Articles 6.1, 8, and 9 of the Subsidies

Agreement and should be repealed or modified if such provisions are not

extended.

(d) REVIEWOFTHEOPERATIONOFTHESUBSIDIESAGREEMENT.—The Secretary of

Commerce, in consultation with other appropriate departments and agencies of the

Federal Government, shall undertake an ongoing review of the operation of the

Subsidies Agreement. The review shall address—

(1) the effectiveness of part II of the Subsidies Agreement in disciplining the

use of subsidies which are prohibited under Article 3 of the Agreement,

(2) the effectiveness of part III and, in particular, Article 6.1 of the Subsidies

Agreement, in remedying the adverse effects of subsidies which are actionable

under the Agreement, and

(3) the extent to which the provisions of part IV of the Subsidies Agreement

may have undermined the benefits derived from other parts of the Agreement,

and, in particular—

(A) the extent to which WTO member countries have cooperated in

reviewing and improving the operation of part IV of the Subsidies

Agreement,

(B) the extent to which the provisions of Articles 8.4 and 8.5 of the

Subsidies Agreement have been effective in identifying and remedying

violations of the conditions and criteria described in Article 8.2 of the

Agreement, and

(C) the extent to which the provisions of Article 9 of the Subsidies
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Agreement have been effective in remedying the serious adverse effects of

subsidy programs described in Article 8.2 of the Agreement.

Not later than 4 years and 6 months after the date of the enactment of this Act,

the Secretary of Commerce shall submit to the Congress a report on the review

required under this subsection.

Section 307(b) of the Trade and Tariff Act of 1984

[19 U.S.C. 2114d; Public Law 98-573, and Public Law 99-514]

SEC.307.FOREIGNEXPORTREQUIREMENTS;CONSULTATIONSANDNEGOTIATIONS

FOR REDUCTION AND ELIMINATION; RESTRICTIONS ON AND EXCLUSION FROM

ENTRY OF PRODUCTS OR SERVICES; SAVINGS PROVISION; COMPENSATION

AUTHORITY APPLICABLE

* * * * * * *

(b)(1) If the United States Trade Representative, with the advice of the committee

established by section 242 of the Trade Expansion [Act] of 1962 (19 U.S.C. 1872),

determines that action by the United States is appropriate to respond to any export

performance requirements of any foreign country or instrumentality that adversely

affect the economic interests of the United States, then the United States Trade

Representative shall seek to obtain the reduction and elimination of such export

performance requirements through consultations and negotiations with the foreign

country or instrumentality concerned.

(2) In addition to the action referred to in paragraph (1), the United States

Trade Representative may impose duties or other import restrictions on the

products or services of such foreign country or instrumentality for such time as

he determines appropriate, including the exclusion from entry into the United

States of products subject to such requirements.

(3) Nothing in paragraph (2) shall apply to any products or services with

respect to which—

(A) any foreign direct investment (including a purchase of land or

facilities) has beenmade directly or indirectly by anyUnited States person

before the date of enactment of this Act, or

(B) any written commitment relating to a foreign direct investment that

is binding on the date of enactment of this Act has been made directly or

indirectly by any United States person.

(4) Whenever the international obligations of the United States and actions

taken under paragraph (2) make compensation necessary or appropriate,

compensation may be provided by the United States Trade Representative

subject to the limitations and conditions contained in section 123 of the Trade

Act of 1974 (19 U.S.C. 2133) for providing compensation for actions taken

under section 203 of that Act.
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Foreign Air Transportation: Section 2 of the International Air
Transportation Fair Competitiveness Act of 1974, as amended, and the

Federal Aviation Act of 1958, as amended

[49 U.S.C. 41310 (previously codified as 49 App. U.S.C. 1159b); Public Law 85-726, Public Law

103-272, Public Law 104-287, and Public Law 106-181]

SEC. 41310. DISCRIMINATORY PRACTICES.
(a) PROHIBITION.—An air carrier or foreign air carrier may not subject a person,

place, port, or type of traffic in foreign air transportation to unreasonable

discrimination.

(b) REVIEW AND NEGOTIATION OF DISCRIMINATORY FOREIGN CHARGES.—

(1) The Secretary of Transportation shall survey charges imposed on an air

carrier by the government of a foreign country or another foreign entity for the

use of airport property or airway property in foreign air transportation. If the

Secretary of Transportation decides that a charge is discriminatory, the

Secretary promptly shall report the decision to the Secretary of State. The

Secretaries of State and Transportation promptly shall begin negotiations with

the appropriate government to end the discrimination. If the discrimination is

not ended in a reasonable time through negotiation, the Secretary of

Transportation shall establish a compensating charge equal to the

discriminatory charge. With the approval of the Secretary of State, the

Secretary of the Treasury shall impose the compensating charge on a foreign

air carrier of that country as a condition to accepting the general declaration of

the aircraft of the foreign air carrier when it lands or takes off.

(2) The Secretary of the Treasury shall maintain an account to credit money

collected under paragraph (1) of this subsection. An air carrier shall be paid

from the account an amount certified by the Secretary of Transportation to

compensate the air carrier for the discriminatory charge paid to the

government.

(c) ACTIONS AGAINST DISCRIMINATORY ACTIVITY.—

(1) The Secretary of Transportation may take actions the Secretary considers

are in the public interest to eliminate an activity of a government of a foreign

country or another foreign entity, including a foreign air carrier, when the

Secretary, on the initiative of the Secretary or on complaint, decides that the

activity—

(A) is an unjustifiable or unreasonable discriminatory, predatory, or

anticompetitive practice against an air carrier; or

(B) imposes an unjustifiable or unreasonable restriction on access of an

air carrier to a foreign market.

(2) The Secretary of Transportation may deny, amend, modify, suspend,

revoke, or transfer under paragraph (1) of this subsection a foreign air carrier

permit or tariff under section 41302, 41303, 41304(a), 41504(c), 41507, or

41509 of this title.
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(d) FILING OF, AND ACTING ON, COMPLAINTS.—

(1) An air carrier computer reservations system firm, or a department,

agency, or instrumentality of the United States Government may file a

complaint under subsection (c) or (g) of this section with the Secretary of

Transportation. The Secretary shall approve, deny, or dismiss the complaint,

set the complaint for a hearing or investigation, or begin another proceeding

proposing remedial action not later than 60 days after receiving the complaint.

The Secretary may extend the period for acting for additional periods totaling

not more than 30 days if the Secretary decides that with additional time it is

likely that a complaint can be resolved satisfactorily through negotiations with

the government of the foreign country or foreign entity. The Secretarymust act

not later than 90 days after receiving the complaint. However, the Secretary

may extend this 90-day period for not more than an additional 90 days if, on

the last day of the initial 90-day period, the Secretary finds that—

(A) negotiations with the government have progressed to a point that a

satisfactory resolution of the complaint appears imminent;

(B) an air carrier or computer reservations system firm has not been

subjected to economic injury by the government or entity as a result of

filing the complaint; and

(C) the public interest requires additional time before the Secretary acts

on the complaint.

(2) In carrying out paragraph (1) of this subsection and subsection (c) of this

section, the Secretary of Transportation shall—

(A) solicit the views of the Secretaries of Commerce and State and the

United States Trade Representative;

(B) give an affected air carrier or foreign air carrier reasonable notice

and an opportunity to submit written evidence and arguments within the

time limits of this subsection; and

(C) submit to the President under section 41307 or 41509(f) of this title

actions proposed by the Secretary of Transportation.

(e) REVIEW.—

(1) the Secretaries of State, the Treasury, and Transportation and the heads

of other departments, agencies, and instrumentalities of the Government shall

keep under review, to the extent of each of their jurisdictions, each form of

discrimination or unfair competitive practice to which an air carrier is subject

when providing foreign air transportation or a computer reservations system

firm is subject when providing service with respect to airline service. Each

Secretary and head shall—

(A) take appropriate action to eliminate any discrimination or unfair

competitive practice found to exist; and

(B) request Congress to enact legislation when the authority to eliminate

the discrimination or unfair practice is inadequate.

(2) The Secretary of Transportation shall report to Congress annually on
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each action taken under paragraph (1) of this subsection and on the continuing

program to eliminate discrimination and unfair competitive practices. The

Secretaries of State and the Treasury each shall give the Secretary of

Transportation information necessary to prepare the report.

(f) REPORTS.—Not later than 30 days after acting on a complaint under this

section, the Secretary of Transportation shall report to the Committee on

Transportation and Infrastructure of the House of Representatives and the

Committee on Commerce, Science, and Transportation of the Senate on action

taken under this section on the complaint.

(g) ACTIONS AGAINST DISCRIMINATORY ACTIVITY BY FOREIGN CRS SYSTEMS.—

The Secretary of Transportation may take such actions as the Secretary considers

are in the public interest to eliminate an activity of a foreign air carrier that owns or

markets a computer reservations system, or of a computer reservations system firm

whose principal offices are located outside the United States, when the Secretary,

on the initiative of the Secretary or on complaint, decides that the activity, with

respect to airline service—

(1) is an unjustifiable or unreasonable discriminatory, predatory, or

anticompetitive practice against a computer reservations system firm whose

principal offices are located outside the United States; or

(2) imposes an unjustifiable or unreasonable restriction on access of such a

computer reservations system to a foreign market.

Section 19 of the Merchant Marine Act of 1920, as amended

[46 App. U.S.C. 876; Act June 5, 1920, as amended by Act June 29, 1936, Reorganization Plan No.

21 of 1950, Reorganization Plan No. 7 of 1961; Public Law 97-31; Public Law 101-595, Public Law

102-587, and Public Law 105-258]

SEC. 19. POWER OF SECRETARY AND COMMISSION TO MAKE RULES AND

REGULATIONS

(a) The Secretary of Transportation is authorized and directed in aid of the

accomplishment of the purposes of this Act—

(1) To make all necessary rules and regulations to carry out the provisions of

this Act;

And the Federal Maritime Commission is authorized and directed in aid of the

accomplishment of the purposes of this Act:

(2) To make rules and regulations affecting shipping in the foreign trade not

in conflict with law in order to adjust or meet general or special conditions

unfavorable to shipping in the foreign trade, whether in any particular trade or

upon any particular route or in commerce generally, including intermodal

movements, terminal operations, cargo solicitation, agency services, ocean

transportation intermediary services and operations, and other activities and

services integral to transportation systems, andwhich arise out of or result from

foreign laws, rules, or regulations or from competitive methods, pricing
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practices, or other practices employed by owners, operators, agents, or masters

of vessels of a foreign country; and

(3) To request the head of any department, board, bureau, or agency of the

Government to suspend, modify, or annul rules or regulations which have been

established by such department, board, bureau, or agency, or tomake new rules

or regulations affecting shipping in the foreign trade other than such rules or

regulations relating to the Public Health Service, the Consular Service, and the

Steamboat Inspection Service.

(b) No rule or regulation shall be established by any department, board, bureau,

or agency of the Government which affects shipping in the foreign trade, except

rules or regulations affecting the Public Health Service, the Consular Service, and

the Steamboat Inspection Service, until such rule or regulation has been submitted

to the board [Federal Maritime Commission] for its approval and final action has

been taken thereon by the board or the President.

(c) Whenever the head of any department, board, bureau, or agency of the

Government refuses to suspend, modify, or annul any rule or regulation, or make a

new rule or regulation upon request of the board [Federal Maritime Commission],

as provided in subsection (a)(3) of this section, or objects to the decision of the

board in respect to the approval of any rule or regulation, as provided in subsection

(b) of this section, either the board or the head of the department, board, bureau, or

agency which has established or is attempting to establish the rule or regulation in

question may submit the facts to the President, who is hereby authorized to establish

or suspend, modify, or annul such rule or regulation.

(d) No rule or regulation shall be established which in any manner gives vessels

owned by the United States any preference or favor over those vessels documented

under the laws of the United States and owned by persons who are citizens of the

United States.

(e) The Commission may initiate a rule or regulation under subsection (a)(2) of

this section either on its ownmotion or pursuant to a petition. Anyperson, including

a common carrier, tramp operator, bulk operator, shipper, shippers' association,

ocean transportation intermediary, marine terminal operator, or any component of

the Government of the United States, may file a petition for relief under subsection

(a)(2) of this section.

(f) In furtherance of the purposes of subsection (a)(2) of this section—

(1) the Commission may, by order, require any person (including any

common carrier, tramp operator, bulk operator, shipper, shippers' association,

ocean transportation intermediary or marine terminal operator, or an officer,

receiver, trustee, lessee, agent, or employee thereof) to file with the

Commission a report, answers to questions, documentary material, or other

information which the Commission considers necessary or appropriate;

(2) the Commission may require a report or answers to questions to be made

under oath;

(3) the Commission may prescribe the form and the time for response to a
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report and answers to questions; and

(4) a person who fails to file a report, answer, documentarymaterial, or other

information required under this paragraph shall be liable to the United States

Government for a civil penalty of not more than $5,000 for each day that the

information is not provided.

(g) In proceedings under subsection (a)(2) of this section—

(1) the Commission may authorize a party to use depositions, written

interrogatories, and discovery procedures that, to the extent practicable, are in

conformity with the rules applicable in civil proceedings in the district courts of

the United States;

(2) the Commission may by subpoena compel the attendance of witnesses

and the production of books, papers, documents, and other evidence;

(3) subject to funds being provided by appropriations Acts, witnesses are,

unless otherwise prohibited by law, entitled to the same fees and mileage as in

the courts of the United States;

(4) for failure to supply information ordered to be produced or compelled by

subpoena under paragraph (2) of this section, the Commission may—

(A) after notice and an opportunity for hearing, suspend tariffs and

service contracts of a common carrier or that common carrier's right to use

tariffs of conferences and service contracts of agreements of which it is a

member, or

(B) assess a civil penalty of not more than $5,000 for each day that the

information is not provided; and

(5) when a person violates an order of the Commission or fails to comply

with a subpoena, the Commission may seek enforcement by a United States

district court having jurisdiction over the parties, and if, after hearing, the court

determines that the order was regularly made and duly issued, it shall enforce

the order by an appropriate injunction or other process, mandatory or

otherwise.

(h) Notwithstanding any other law, the Commission may refuse to disclose to the

public a response or other information provided under the terms of this section.

(i) If the Commission finds that conditions that are unfavorable to shipping under

subsection (a)(2) of this section exist, the Commission may—

(1) limit sailings to and from United States ports or the amount or type of

cargo carried;

(2) suspend, in whole or in part, tariffs and service contracts for carriage to

or fromUnited States ports, including a common carrier's right to use tariffs of

conferences and service contracts of agreements in United States trades of

which it is a member for any period the Commission specifies;

(3) suspend, in whole or in part, an ocean common carrier's right to operate

under an agreement filed with the Commission, including any agreement

authorizing preferential treatment at terminals, preferential terminal leases,

space chartering, or pooling of cargoes or revenue with other ocean common
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carriers;

(4) impose a fee, not to exceed $1,000,000 per voyage; or

(5) take any other action the Commission finds necessary and appropriate to

adjust or meet any condition unfavorable to shipping in the foreign trade of the

United States.

(j) Upon request by the Commission—

(1) the collector of customs at the port or place of destination in the United

States shall refuse the clearance required by section 4197 of the Revised

Statutes (46 App. U.S.C. 91) to a vessel of a country that is named in a rule or

regulation issued by the Commission under subsection (a)(2) of this section,

and shall collect any fees imposed by the Commission under subsection (i)(4)

of this section; and

(2) the Secretary of the department in which the Coast Guard is operating

shall deny entry for purpose of oceanborne trade, of a vessel of a country that is

named in a rule or regulation issued by the Commission under subsection (a)(2)

of this section, to any port or place in the United States or the navigable waters

of the United States, or shall detain that vessel at the port or place in theUnited

States from which it is about to depart for another port or place in the United

States.

(k) A common carrier that accepts or handles cargo for carriage under a tariff or

service contract that has been suspended under subsection (g)(4) or (i)(2) of this

section, or after its right to use another tariff or service contract has been suspended

under those paragraphs, is subject to a civil penalty of not more than $50,000 for

each day that it is found to be operating under a suspended tariff or service contract.

(l) The Commission may consult with, seek the cooperation of, or make

recommendations to other appropriate Government agencies prior to taking any

action under this section.

Section 10002 of the Foreign Shipping Practices Act of 1988

[46 App. U.S.C. 1710a; Public Law 100-418, and Public Law 105-258]

SEC. 10002. FOREIGN LAWS AND PRACTICES.
(a) DEFINITIONS.—For purposes of this section—

(1) “common carrier”, “marine terminal operator”, “ocean transportation

intermediary”, “ocean common carrier”, “person”, “shipper”, “shippers'

association”, and “United States” have the meanings given each such term,

respectively, in section 3 of the Shipping Act of 1984 (46 App. U.S.C. 1702);

(2) “foreign carrier” means an ocean common carrier a majority of whose

vessels are documented under the laws of a country other than the United

States;

(3) “maritime services” means port-to-port carriage of cargo by the vessels

operated by ocean common carriers;

(4) “maritime-related services” means intermodal operations, terminal
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operations, cargo solicitation, agency services, ocean transportation

intermediary services and operations, and all other activities and services

integral to total transportation systems of ocean common carriers and their

foreign domiciled affiliates on their own and others’ behalf;

(5) “United States carrier” means an ocean common carrier which operates

vessels documented under the laws of the United States; and

(6) “United States oceanborne trade” means the carriage of cargo between

the United States and a foreign country, whether direct or indirect, by an ocean

common carrier.

(b) AUTHORITY TO CONDUCT INVESTIGATIONS.—The Federal Maritime

Commission shall investigate whether any laws, rules, regulations, policies, or

practices of foreign governments, or any practices of foreign carriers or other

persons providing maritime or maritime-related services in a foreign country result

in the existence of conditions that—

(1) adversely affect the operations of United States carriers in United States

oceanborne trade; and

(2) do not exist for foreign carriers of that country in the United States under

the laws of the United States or as a result of acts of United States carriers or

other persons providing maritime or maritime-related services in the United

States.

(c) INVESTIGATIONS.—

(1) Investigations under subsection (b) of this section may be initiated by the

Commission on its own motion or on the petition of any person, including any

common carrier, shipper, shippers' association, ocean transportation

intermediary, or marine terminal operator, or any branch, department, agency,

or other component of the Government of the United States.

(2) The Commission shall complete any such investigation and render a

decision within 120 days after it is initiated, except that the Commission may

extend such 120-day period for an additional 90 days if the Commission is

unable to obtain sufficient information to determine whether a condition

specified in subsection (b) of this section exists. Any notice providing such an

extension shall clearly state the reasons for such extension.

(d) INFORMATION REQUESTS.—

(1) In order to further the purposes of subsection (b) of this section, the

Commission may, by order, require any person (including any common carrier,

shipper, shippers’ association, ocean transportation intermediary, or marine

terminal operator, or any officer, receiver, trustee, lessee, agent or employee

thereof) to file with the Commission any periodic or special report, answers to

questions, documentary material, or other information which the Commission

considers necessary or appropriate. The Commission may require that the

response to any such order shall be made under oath. Such response shall be

furnished in the form and within the time prescribed by the Commission.

(2) In an investigation under subsection (b) of this section, the Commission
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may issue subpoenas to compel the attendance and testimony of witnesses and

the production of records or other evidence.

(3) Notwithstanding any other provision of law, the Commission may, in its

discretion, determine that any information submitted to it in response to a

request under this subsection, or otherwise, shall not be disclosed to the public.

(e) ACTION AGAINST FOREIGN CARRIERS.—

(1) Whenever, after notice and opportunity for comment or hearing, the

Commission determines that the conditions specified in subsection (b) of this

section exist, the Commission shall take such action as it considers necessary

and appropriate against any foreign carrier that is a contributing cause to, or

whose government is a contributing cause to, such conditions, in order to offset

such conditions. Such action may include—

(A) limitations on sailings to and from United States ports or on the

amount or type of cargo carried;

(B) suspension, in whole or in part, of any or all tariffs and service

contracts, including the right of an ocean common carrier to use any or all

tariffs of conferences in United States trades of which it is a member for

such period as the Commission specifies;

(C) suspension, in whole or in part, of the right of an ocean common

carrier to operate under any agreement filed with the Commission,

including agreements authorizing preferential treatment at terminals,

preferential terminal leases, space chartering, or pooling of cargo or

revenues with other ocean common carriers; and

(D) a fee, not to exceed $1,000,000 per voyage.

(2) The Commission may consult with, seek the cooperation of, or make

recommendations to other appropriate Government agencies prior to taking any

action under this subsection.

(3) Before a determination under this subsection becomes effective or a

request is made under subsection (f) of this section, the determination shall

be submitted immediately to the President who may, within 10 days after

receiving such determination, disapprove the determination in writing,

setting forth the reasons for the disapproval, if the President finds that

disapproval is required for reasons of the national defense or the foreign

policy of the United States.

(f) ACTIONS UPON REQUEST OF THE COMMISSION.—Whenever the conditions

specified in subsection (b) of this section are found by the Commission to exist,

upon the request of the Commission—

(1) the collector of customs at any port or place of destination in the United

States shall refuse the clearance required by section 4197 of the Revised

Statutes (46 App. U.S.C. 91) to any vessel of a foreign carrier that is identified

by the Commission under subsection (e) of this section; and

(2) the Secretary of the department in which the Coast Guard is operating

shall deny entry, for purposes of oceanborne trade, of any vessel of a foreign
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carrier that is identified by the Commission under subsection (e) of this section

to any port or place in the United States or the navigable waters of the United

States, or shall detain any such vessel at the port or place in the United States

fromwhich it is about to depart for any other port or place in the United States.

(g) REPORT.—The Commission shall include in its annual report to Congress—

(1) a list of the twenty foreign countries which generated the largest volume

of oceanborne liner cargo for the most recent calendar year in bilateral trade

with the United States;

(2) an analysis of conditions described in subsection (b) of this section being

investigated or found to exist in foreign countries;

(3) any actions being taken by the Commission to offset such conditions;

(4) any recommendations for additional legislation to offset such conditions;

and

(5) a list of petitions filed under subsection (c) of this section that the

Commission rejected, and the reasons for each such rejection.

(h) The actions against foreign carriers authorized in subsections (e) and (f) of

this section may be used in the administration and enforcement of section 13(b)(6)

of the Shipping Act of 1984 (46 App. U.S.C. 1712(b)(6)) or section 19(1)(b) of the

Merchant Marine Act, 1920 (46 App. U.S.C. 876).

(i) Any rule, regulation or final order of the Commission issued under this section

shall be reviewable exclusively in the same forum and in the same manner as

provided in section 2342(3)(B) of title 28, United States Code.

C. UNFAIR PRACTICES IN IMPORT TRADE

Section 337 of the Tariff Act of 1930, as amended

[19 U.S.C. 1337; Public Law 71-361, as amended by Public Law 85-686, Public Law 93-618, Public

Law 96-39, Public Law 96-417, Public Law 97-164, Public Law 98-620, Public Law 100-418, Public

Law 100-647, Public Law 102-563, Public Law 102-572, Public Law 103-465, Public Law 104-295,

Public Law 106-113, and Public Law 108-429]

SEC. 337. UNFAIR PRACTICES IN IMPORT TRADE.
(a) UNFAIR METHODS OF COMPETITION DECLARED UNLAWFUL.—

(1) Subject to paragraph (2), the following are unlawful, and when found by

the Commission to exist shall be dealt with, in addition to any other provision

of law, as provided in this section:

(A) unfair methods of competition and unfair acts in the importation of

articles (other than articles provided for in subparagraphs (B), (C), (D),

and (E) into the United States, or in the sale of such articles by the owner,

importer, or consignee, the threat or effect or which is—

(i) to destroy or substantially injure an industry in theUnited States;

(ii) to prevent the establishment of such an industry; or

(iii) to restrain or monopolize trade and commerce in the United
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States.

(B) the importation into the United States, the sale for importation, or

the sale within the United States after importation by the owner, importer,

or consignee of articles that—

(i) infringe a valid and enforceable United States patent or a valid

and enforceable United States copy-right registered under title 17,

United States Code; or

(ii) are made, produced, processed, or mined under, or bymeans of,

a process covered by the claims of a valid and enforceable United

States patent.

(C) the importation into the United States, the sale for importation, or

the sale within the United States after importation by the owner, importer,

or consignee, of articles that infringe a valid and enforceable United States

trademark registered under the Trademark Act of 1946.

(D) the importation into the United States, the sale for importation or the

sale within the United States after importation by the owner, importer, or

consignee, of a semiconductor chip product in a manner that constitutes

infringement of a mask work registered under chapter 9 of title 17, United

States Code.

(E) the importation into the United States, the sale for importation, or

the sale within the United States after importation by the owner, importer,

or consigner, of an article that constitutes infringement of the exclusive

rights in a design protected under chapter 13 of title 17, United States

Code.

(2) Subparagraphs (B), (C), (D), and (E) of paragraph (1) apply only if an

industry in the United States, relating to the articles protected by the patent,

copyright, trademark, mask work, or design concerned, exists or is in the

process of being established.

(3) For purposes of paragraph (2), an industry in the United States shall be

considered to exist if there is in the United States, with respect to the articles

protected by the patent, copyright, trademark, mask work, or design

concerned—

(A) significant investment in plant and equipment;

(B) significant employment of labor or capital; or

(C) substantial investment in its exploitation, including engineering,

research and development, or licensing.

(4) For the purposes of this section, the phrase “owner, importer, or

consignee” includes any agent of the owner, importer, or consignee.

(b) INVESTIGATIONS OF VIOLATIONS BY COMMISSION.—

(1) The Commission shall investigate any alleged violation of this section on

complaint under oath or upon its initiative. Upon commencing any such

investigation, the Commissioner shall publish notice thereof in the Federal

Register. The Commission shall conclude any such investigation and make its
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determination under this section at the earliest practicable time after the date of

publication of notice of such investigation. To promote expeditious

adjudication, the Commission shall, within 45 days after an investigation is

initiated, establish a target date for its final determination.

(2) During the course of each investigation under this section, the

Commission shall consult with, and seek advice and information from, the

Department of Health and Human Services, the Department of Justice, the

Federal Trade Commission, and such other departments and agencies as it

considers appropriate.

(3) Whenever, in the course of an investigation under this section, the

Commission has reason to believe, based on information before it, that a

matter, in whole or in part, may come within the purview of subtitle B of title

VII of this Act, it shall promptly notify the Secretary of Commerce so that such

action may be taken as is otherwise authorized by such subtitle. If the

Commission has reason to believe that the matter before it (A) is based solely

on alleged acts and effects which are within the purview of section 701 or 731,

or (B) relates to an alleged copyright infringement with respect to which action

is prohibited by section 1008 of title 17, United States Code, the Commission

shall terminate, or not institute, any investigation into the matter. If the

Commission has reason to believe the matter before it is based in part on

alleged acts and effects which are within the purview of section 701 or 731 of

this Act, and in part on alleged acts and effects which may, independently from

or in conjunction with those within the purview of such section, establish a

basis for relief under this section, then it may institute or continue an

investigation into the matter. If the Commission notifies the Secretary or the

administering authority (as defined in section 771(1) of this Act) with respect

to a matter under this paragraph, the Commissionmay suspend its investigation

during the time the matter is before the Secretary or administering authority for

final decision. Any final decision by the administering authority under section

701 or 731 of this Act with respect to the matter within such section 701 or 731

of which the Commission has notified the Secretary or administering authority

shall be conclusive upon the Commission with respect to the issue of less-than-

fair-value sales or subsidization and the matters necessary for such decision.

(c) DETERMINATIONS; REVIEW.—The Commission shall determine, with respect

to each investigation conducted by it under this section, whether or not there is a

violation of this section, except that the Commission may, by issuing a consent

order or on the basis of an agreement between the private parties to the

investigation, including an agreement to present thematter for arbitration, terminate

any such investigation, in whole or in part, without making such a determination.

Each determination under subsection (d) or (e) shall be made on the record after

notice and opportunity for a hearing in conformitywith the provisions of subchapter

II of chapter 5 of title 5, United States Code. All legal and equitable defenses may

be presented in all cases. A respondent may raise any counterclaim in a manner
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prescribed by the Commission. Immediately after a counterclaim is received by the

Commission, the respondent raising such counterclaim shall file a notice of removal

with a United States district court in which venue for any of the counterclaims

raised by the party would exist under section 1391 of title 28, United States Code.

Any counterclaim raised pursuant to this section shall relate back to the date of the

original complaint in the proceeding before the Commission. Action on such

counterclaim shall not delay or affect the proceeding under this section, including

the legal and equitable defenses that may be raised under this subsection. Any

person adversely affected by a final determination of the Commission under

subsection (d), (e), (f), or (g) may appeal such determination, within 60 days after

the determination becomes final, to the United States Court of Appeals for the

Federal Circuit for review in accordance with chapter 7 of title 5, United States

Code. Notwithstanding the foregoing provisions of this subsection, Commission

determinations under subsections (d), (e), (f), and (g) with respect to its findings on

the public health and welfare, competitive conditions in theUnited States economy,

the production of like or directly competitive articles in the United States, and

United States consumers, the amount and nature of bond, or the appropriate remedy

shall be reviewable in accordance with section 706 of title 5, United States Code.

Determinations by the Commission under subsections (e), (f), and (j) with respect to

forfeiture of bonds and under subsection (h) with respect to the imposition of

sanctions for abuse of discovery or abuse of process shall also be reviewable in

accordance with section 706 of title 5, United States Code.

(d) EXCLUSION OF ARTICLES FROM ENTRY.—

(1) If the Commission determines, as a result of an investigation under this

section, that there is a violation of this section, it shall direct that the articles

concerned, imported by any person violating the provision of this section, be

excluded from entry into the United States, unless, after considering the effect

of such exclusion upon the public health and welfare, competitive conditions in

the United States economy, the production of like or directly competitive

articles in the United States, and United States consumers, it finds that such

articles should not be excluded from entry. The Commission shall notify the

Secretary of the Treasury of its action under this subsection directing such

exclusion from entry, and upon receipt of such notice, the Secretary shall,

through the proper officers, refuse such entry.

(2) The authority of the Commission to order an exclusion from entry of

articles shall be limited to persons determined by the Commission to be

violating this section unless the Commission determines that—

(A) a general exclusion from entry of articles is necessary to prevent

circumvention of an exclusion order limited to products of named persons;

or

(B) there is a pattern of violation of this section and it is difficult to

identify the source of infringing products.
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(e) EXCLUSION OF ARTICLES FROM ENTRY DURING INVESTIGATION EXCEPT

UNDER BOND.—

(1) If, during the course of an investigation under this section, the

Commission determines that there is reason to believe that there is a violation

of this section, it may direct that the articles concerned, imported by any person

with respect to whom there is reason to believe that such person is violating

this section, be excluded from entry into the United States, unless, after

considering the effect of such exclusion upon the public health and welfare,

competitive conditions in the United States economy, the production of like or

directly competitive articles in the United States, and United States consumers,

it finds that such articles should not be excluded from entry. The Commission

shall notify the Secretary of the Treasury of its action under this subsection

directing such exclusion from entry, and upon receipt of such notice, the

Secretary shall, through the proper officers, refuse such entry, except that such

articles shall be entitled to entry under bond prescribed by the Secretary in an

amount determined by the Commission to be sufficient to protect the

complainant from any injury. If the Commission later determines that the

respondent has violated the provisions of this section, the bond may be

forfeited to the complainant.

(2) A complainant may petition the Commission for the issuance of an order

under this subsection. The Commission shall make a determinationwith regard

to such petition by no later than the 90th day after the date on which the

Commission's notice of investigation is published in the Federal Register. The

Commission may extend the 90-day period for an additional 60 days in a case it

designates as a more complicated case. The Commission shall publish in the

Federal Register its reasons why it designated the case as being more

complicated. The Commission may require the complainant to post a bond as a

prerequisite to the issuance of an order under this subsection. If the

Commission later determines that the respondent has not violated the

provisions of this section, the bond may be forfeited to the respondent.

(3) The Commission may grant preliminary relief under this subsection or

subsection (f) to the same extent as preliminary injunctions and temporary

restraining orders may be granted under the Federal Rules of Civil Procedure.

(4) The Commission shall prescribe the terms and conditions under which

bonds may be forfeited under paragraphs (1) and (2).

(f) CEASE AND DESIST ORDERS; CIVIL PENALTY FOR VIOLATION OF ORDERS.—

(1) In addition to, or in lieu of, taking action under subsection (d) or (e), the

Commission may issue and cause to be served on any person violating this

section, or believed to be violating this section, as the case may be, an order

directing such person to cease and desist from engaging in the unfair methods

or acts involved, unless after considering the effect of such order upon the

public health and welfare, competitive conditions in the United States

economy, the production of like or directly competitive articles in the United
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States, and United States consumers, it finds that such order should not be

issued. The Commission may at any time, upon such notice and in such

manner as it deems proper, modify or revoke any such order, and, in the case of

a revocation, may take action under subsection (d) or (e), as the case maybe. If

a temporary cease and desist order is issued in addition to, or in lieu of, an

exclusion order under subsection (e), the Commission may require the

complainant to post a bond, in an amount determined by the Commission to be

sufficient to protect the respondent from any injury, as a prerequisite to the

issuance of an order under this subsection. If the Commission later determines

that the respondent has not violated the provisions of this section, the bondmay

be forfeited to the respondent. The Commission shall prescribe the terms and

conditions under which the bonds may be forfeited under this paragraph.

(2) Any person who violates an order issued by the Commission under

paragraph (1) after it has become final shall forfeit and pay to the United States

a civil penalty for each day on which an importation of articles, or their sale,

occurs in violation of the order of not more than the greater of $100,000 or

twice the domestic value of the articles entered or sold on such day in violation

of the order. Such penalty shall accrue to the United States and may be

recovered for the United States in a civil action brought by the Commission in

the Federal District Court for the District of Columbia or for the district in

which the violation occurs. In such actions, the United States district courts

may issue mandatory injunctions incorporating the relief sought by the

Commission as they deem appropriate in the enforcement of such final orders

of the Commission.

(g) FILING OF COMPLAINT; EXCLUSION.

(1) If—

(A) a complaint is filed against a person under this section;

(B) the complaint and a notice of investigation are served on the person;

(C) the person fails to respond to the complaint and notice or otherwise

fails to appear to answer the complaint and notice;

(D) the person fails to show good cause why the person should not be

found in default; and

(E) the complainant seeks relief limited solely to that person;

the Commission shall presume the facts alleged in the complaint to be true and

shall, upon request, issue an exclusion from entry or a cease and desist order,

or both, limited to that person unless, after considering the effect of such

exclusion or order upon the public health and welfare, competitive conditions

in the United States economy, the production of like or directly competitive

articles in the United States, and United States consumers, the Commission

finds that such exclusion or order should not be issued.

(2) In addition to the authority of the Commission to issue a general

exclusion from entry of articles when a respondent appears to contest an

investigation concerning a violation of the provisions of this section, a general



- 863 -

exclusion from entry of articles, regardless of the source or importer of the

articles, may be issued if—

(A) no person appears to contest an investigation concerning a violation

of the provisions of this section,

(B) such a violation is established by substantial, reliable, and probative

evidence, and

(C) the requirements of subsection (d)(2) are met.

(h) SANCTIONS FOR ABUSE OF DISCOVERY AND ABUSE OF PROCESS. The

Commission may by rule prescribe sanctions for abuse of discovery and abuse of

process to the extent authorized by Rule 11 and Rule 37 of the Federal Rules of

Civil Procedure.

(i) FORFEITURE.—

(1) In addition to taking action under subsection (d), the Commission may

issue an order providing that any article imported in violation of the provisions

of this section be seized and forfeited to the United States if—

(A) the owner, importer, or consignee of the article previously attempted

to import the article into the United States;

(B) the article was previously denied entry into the United States by

reason of an order issued under subsection (d); and

(C) upon such previous denial of entry, the Secretary of the Treasury

provided the owner, importer, or consignee of the article written notice

of—

(i) such order, and

(ii) the seizure and forfeiture that would result from any further

attempt to import the article into the United States.

(2) The Commission shall notify the Secretary of the Treasury of any order

issued under this subsection and, upon receipt of such notice, the Secretary of

the Treasury shall enforce such order in accordance with the provisions of this

section.

(3) Upon the attempted entry of articles subject to an order issued under this

subsection, the Secretary of the Treasury shall immediately notify all ports of

entry of the attempted importation and shall identify the persons notified under

paragraph (1)(C).

(4) The Secretary of the Treasury shall provide—

(A) the written notice described in paragraph (1)(C) to the owner,

importer, or consignee of any article that is denied entry into the United

States by reason of an order issued under subsection (d); and

(B) a copy of such written notice to the Commission.

(j) REFERRAL TO THE PRESIDENT.—

(1) If the Commission determines that there is a violation of this section, or

that, for purposes of subsection (e), there is reason to believe that there is such

a violation, it shall—

(A) publish such determination in the Federal Register, and
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(B) transmit to the President a copy of such determination and the action

taken under subsection (d), (e), (f), (g), or (i), with respect thereto,

together with the record upon which such determination is based.

(2) If, before the close of the 60-day period beginning on the day after the

day on which he receives a copy of such determination, the President, for

policy reasons, disapproves such determination and notifies the Commission of

his disapproval, then, effective on the date of such notice, such determination

and the action taken under subsection (d), (e), (f), (g), or (i) with respect

thereto shall have no force or effect.

(3) Subject to the provisions of paragraph (2), such determination shall,

except for purposes of subsection (c), be effective upon publication thereof in

the Federal Register, and the action taken under subsection (d), (e), (f), (g), or

(i) with respect thereto shall be effective as provided in such subsections,

except that articles directed to be excluded from entry under subsection (d) or

subject to a cease and desist order under subsection (f) shall, until such

determination becomes final, be entitled to entry under bond prescribed by the

Secretary in an amount determined by the Commission to be sufficient to

protect the complainant from any injury. If the determination becomes final, the

bond may be forfeited to the complainant. The Commission shall prescribe the

terms and conditions under which bonds may be forfeited under this paragraph.

(4) If the President does not disapprove such determination within such 60-

day period, or if he notifies the Commission before the close of such period

that he approves such determination, then, for purposes of paragraph (3) and

subsection (c) such determination shall become final on the day after the close

of such period or the day on which the President notifies the Commission of his

approval, as the case may be.

(k) PERIODOFEFFECTIVENESS;TERMINATIONOFVIOLATIONORMODIFICATIONOR

RECISSION OF EXCLUSION OR ORDER.—

(1) Except as provided in subsections (f) and (j), any exclusion fromentry or

order under this section shall continue in effect until the Commission finds, and

in the case of exclusion from entry notifies the Secretary of the Treasury, that

the conditions which led to such exclusion from entry or order no longer exist.

(2) If any person who has previously been found by the Commission to be in

violation of this section petitions the Commission for a determination that the

petitioner is no longer in violation of this section or for a modification or

rescission of an exclusion from entry or order under subsection (d), (e), (f), (g),

or (i)—

(A) the burden of proof in any proceeding before the Commission

regarding such petition shall be on the petitioner; and

(B) relief may be granted by the Commission with respect to such

petition—

(i) on the basis of new evidence or evidence that could not have

been presented at the prior proceeding, or
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(ii) on grounds which would permit relief from a judgment or order

under the Federal Rules of Civil Procedure.

(l) IMPORTATIONS BYOR FOR THEUNITEDSTATES.—Any exclusion fromentry or

order under subsection (d), (e), (f), (g), or (i), in cases based on a preceding

involving a patent, copyright, mask work, or design under subsection (a)(1), shall

not apply to any articles imported by and for the use of the United States, or

imported for, and to be used for, the United States with the authorization or consent

of the Government. Whenever any article would have been excluded from entry or

would not have been entered pursuant to the provisions of such subsections but for

the operation of this subsection, an owner of the patent, copyright, or mask work

adversely affected shall be entitled to reasonable and entire compensation in an

action before the United States Court of Federal Claims pursuant to the procedures

of section 1498 of title 28, United States Code.

(m) DEFINITION OF UNITED STATES.—For purposes of this section and sections

338 and 340, the term “United States” means the customs territory of the United

States as defined in general note 2 of the Harmonized Tariff Schedule of the United

States.

(n) DISCLOSURE.

(1) Information submitted to the Commission or exchanged among the

parties in connection with proceedings under this section which is properly

designated as confidential pursuant to Commission rules may not be disclosed

(except under a protective order issued under regulations of the Commission

which authorizes limited disclosure of such information) to any person (other

than a person described in paragraph (2)) without the consent of the person

submitting it.

(2) Notwithstanding the prohibition contained in paragraph (1), information

referred to in that paragraph may be disclosed to—

(A) an officer or employee of the Commissionwho is directly concerned

with—

(i) carrying out the investigation or related proceeding in

connection with which the information is submitted,

(ii) the administration of a bond posted pursuant to subsection (e),

(f), or (j),

(iii) the administration or enforcement of an exclusion order issued

pursuant to subsection (d), (e), or (g), a cease and desist order issued

pursuant to subsection (f), or a consent order issued pursuant to

subsection (c),

(iv) proceedings for the modification or rescission of a temporary

or permanent order issued under subsection (d), (e), (f), (g), or (i), or

a consent order issued under this section, or

(v) maintaining the administrative record of the investigation or

related proceeding,

(B) an officer or employee of the United States Government who is
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directly involved in the review under subsection (j), or

(C) an officer or employee of the United States Customs Service who is

directly involved in administering an exclusion from entry under

subsection (d), (e), or (g) resulting from the investigation or related

proceeding in connection with which the information is submitted.

D. SAFEGUARD ACTIONS

Chapter 1 of Title II (Sections 201-204) of the Trade Act of 1974, as
amended

[19 U.S.C. 2251 et seq.; Public Law 93-618, as amended by Public Law 96-39, Reorganization Plan

No. 3 of 1979, Public Law 98-573, Public Law 100-418, Public Law 100-647, Public Law 103-182,

Public Law 103-465, Public Law 104-295, Public Law 107-43, Public Law 108-77, Public Law 108-

78, Public Law 108-286, and Public Law 108-302]

CHAPTER 1—POSITIVE ADJUSTMENT BY INDUSTRIES INJURED BY IMPORTS

SEC. 201. ACTION TO FACILITATE POSITIVE ADJUSTMENT TO IMPORT

COMPETITION.
(a) PRESIDENTIALACTION.—If the United States International Trade Commission

(hereinafter referred to in this chapter as the “Commission”) determines under

section 202(b) that an article is being imported into the United States in such

increased quantities as to be a substantial cause of serious injury, or the threat

thereof, to the domestic industry producing an article like or directly competitive

with the imported article, the President, in accordance with this chapter, shall take

all appropriate and feasible action within his power which the President determines

will facilitate efforts by the domestic industry to make a positive adjustment to

import competition and provide greater economic and social benefits than costs.

(b) POSITIVE ADJUSTMENT TO IMPORT COMPETITION.—

(1) For purposes of this chapter, a positive adjustment to import competition

occurs when—

(A) the domestic industry—

(i) is able to compete successfully with imports after actions taken

under section 204 terminate, or

(ii) the domestic industry experiences an orderly transfer of

resources to other productive pursuits; and

(B) dislocated workers in the industry experience an orderly transition to

productive pursuits.

(2) The domestic industry may be considered to have made a positive

adjustment to import competition even though the industry is not of the same

size and composition as the industry at the time the investigation was initiated

under section 202(b).



- 867 -

SEC. 202. INVESTIGATIONS, DETERMINATIONS, AND RECOMMENDATIONS BY

COMMISSION. [19 U.S.C. 2252]

(a) PETITIONS AND ADJUSTMENT PLANS.—

(1) A petition requesting action under this chapter for the purpose of

facilitating positive adjustment to import competition may be filed with the

Commission by an entity, including a trade association, firm, certified or

recognized union, or group of workers, which is representative of an industry.

(2) A petition under paragraph (1)—

(A) shall include a statement describing the specific purposes for which

action is being sought, which may include facilitating the orderly transfer

of resources to more productive pursuits, enhancing competitiveness, or

other means of adjustment to new conditions of competition; and

(B) may—

(i) subject to subsection (d)(1)(C)(i), request provisional relief

under subsection (d)(1); or

(ii) request provisional relief under subsection (d)(2).

(3) Whenever a petition is filed under paragraph (1), the Commission shall

promptly transmit copies of the petition to theOffice of theUnited States Trade

Representative and other Federal agencies directly concerned.

(4) A petitioner under paragraph (1) may submit to the Commission and the

United States Trade Representative (hereafter in this chapter referred to as the

“Trade Representative”), either with the petition, or at any time within 120

days after the date of filing of the petition, a plan to facilitate positive

adjustment to import competition.

(5)(A) Before submitting an adjustment plan under paragraph (4), the

petitioner and other entities referred to in paragraph (1) that wish to participate

may consult with the Trade Representative and the officers and employees of

any Federal agency that is considered appropriate by the Trade Representative,

for purposes of evaluating the adequacy of the proposals being considered for

inclusion in the plan in relation to specific actions that may be taken under this

chapter.

(B) A request for any consultation under subparagraph (A) must be

made to the Trade Representative. Upon receiving such a request, the

Trade Representative shall confer with the petitioner and provide such

assistance, including publication of appropriate notice in the Federal

Register, as may be practicable in obtaining other participants in the

consultation. No consultation may occur under subparagraph (A) unless

the Trade Representative, or his delegate, is in attendance.

(6)(A) In the course of any investigation under subsection (b), the

Commission shall seek information (on a confidential basis, to the extent

appropriate) on actions being taken, or planned to be taken, or both, by firms

and workers in the industry to make a positive adjustment to import

competition.



- 868 -

(B) Regardless whether an adjustment plan is submitted under paragraph

(4) by the petitioner, if the Commission makes an affirmative

determination under subsection (b), any—

(i) firm in the domestic industry;

(ii) certified or recognized union or group of workers in the

domestic industry;

(iii) State or local community;

(iv) trade association representing the domestic industry; or

(v) any other person or group of persons,

may, individually, submit to the Commission commitments regarding

actions such persons and entities intend to take to facilitate positive

adjustment to import competition.

(7) Nothing in paragraphs (5) and (6) may be construed to provide immunity

under the antitrust laws.

(8) The procedures concerning the release of confidential business

information set forth in section 332(g) of the Tariff Act of 1930 shall apply

with respect to information received by the Commission in the course of

investigations conducted under this chapter, part 1 of title III of the North

American Free Trade Agreement Implementation Act, title II of the United

States-Jordan Free Trade Area Implementation Act, title III of the United

States-Chile Free Trade Agreement Implementation Act, title III of the United

States-Singapore Free Trade Agreement Implementation Act, title III of the

United States-Australia Free Trade Agreement Implementation Act, [and title

III of the United States-Morocco Free Trade Agreement Implementation Act

(will be effective on the date that the U.S.—Morocco FTA enters into force)].

The Commission may request that parties providing confidential business

information furnish nonconfidential summaries thereof or, if such parties

indicate that the information in the submission cannot be summarized, the

reasons why a summary cannot be provided. If the Commission finds that a

request for confidentiality is not warranted and if the party concerned is either

unwilling to make the information public or to authorize its disclosure in

generalized or summarized form, the Commission may disregard the

submission.

(b) INVESTIGATIONS AND DETERMINATIONS BY COMMISSION.—

(1)(A) Upon the filing of a petition under subsection (a), the request of the

President or the Trade Representative, the resolution of either the Committee

on Ways and Means of the House of Representatives or the Committee on

Finance of the Senate, or on its own motion, the Commission shall promptly

make an investigation to determine whether an article is being imported into

the United States in such increased quantities as to be a substantial cause of

serious injury, or the threat thereof, to the domestic industry producing an

article like or directly competitive with the imported article.

(B) For purposes of this section, the term “substantial cause” means a
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cause which is important and not less than any other cause.

(2)(A) Except as provided in subparagraph (B), the Commission shall make

the determination under paragraph (1) within 120 days (180 days if the petition

alleges that critical circumstances exist) after the date on which the petition is

filed, the request or resolution is received, or the motion is adopted, as the case

may be.

(B) If before the 100th day after a petition is filed under subsection

(a)(1) the Commission determines that the investigation is extraordinarily

complicated, the Commission shall make the determination under

paragraph (1) within 150 days (210 days if the petition alleges that critical

circumstances exist) after the date referred to in subparagraph (A).

(3) The Commission shall publish notice of the commencement of any

proceeding under this subsection in the Federal Register and shall, within a

reasonable time thereafter, hold public hearings at which the Commission shall

afford interested parties and consumers an opportunity to be present, to present

evidence, to comment on the adjustment plan, if any, submitted under

subsection (a), to respond to the presentations of other parties and consumers,

and otherwise to be heard.

(c) FACTORS APPLIED IN MAKING DETERMINATIONS.—

(1) In making determinations under subsection (b), the Commission shall

take into account all economic factors which it considers relevant, including

(but not limited to)—

(A) with respect to serious injury—

(i) the significant idling of productive facilities in the domestic

industry,

(ii) the inability of a significant number of firms to carry out

domestic production operations at a reasonable level of profit, and

(iii) significant unemployment or underemployment within the

domestic industry;

(B) with respect to threat of serious injury—

(i) a decline in sales or market share, a higher and growing

inventory (whether maintained by domestic producers, importers,

wholesalers, or retailers), and a downward trend in production,

profits, wages, productivity, or employment (or increasing

under_employment) in the domestic industry,

(ii) the extent to which firms in the domestic industry are unable to

generate adequate capital to finance the modernization of their

domestic plants and equipment, or are unable to maintain existing

levels of expenditures for research and development,

(iii) the extent to which the United States market is the focal point

for the diversion of exports of the article concerned by reason of

restraints on exports of such article to, or on imports of such article

into, third country markets; and
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(C) with respect to substantial cause, an increase in imports (either

actual or relative to domestic production) and a decline in the proportion

of the domestic market supplied by domestic producers.

(2) In making determinations under subsection (b), the Commission shall—

(A) consider the condition of the domestic industry over the course of

the relevant business cycle, but may not aggregate the causes of declining

demand associated with a recession or economic downturn in the United

States economy into a single cause of serious injury or threat of injury; and

(B) examine factors other than imports which may be a cause of serious

injury, or threat of serious injury, to the domestic industry.

The Commission shall include the results of its examination under

subparagraph (B) in the report submitted by the Commission to the President

under subsection (e).

(3) The presence or absence of any factor which the Commission is required

to evaluate in subparagraphs (A) and (B) of paragraph (1) is not necessarily

dispositive of whether an article is being imported into the United States in

such increased quantities as to be a substantial cause of serious injury, or the

threat thereof, to the domestic industry.

(4) For purposes of subsection (b), in determining the domestic industry

producing an article like or directly competitive with an imported article, the

Commission—

(A) to the extent information is available, shall, in the case of a domestic

producer which also imports, treat as part of such domestic industry only

its domestic production;

(B) may, in the case of a domestic producer which produces more than

one article, treat as part of such domestic industry only that portion or

subdivision of the producer which produces the like or directly

competitive article; and

(C) may, in the case of one or more domestic producerswhich produce a

like or directly competitive article in a major geographic area of the

United States and whose production facilities in such area for such article

constitute a substantial portion of the domestic industry in the United

States and primarily serve the market in such area, and where the imports

are concentrated in such area, treat as such domestic industry only that

segment of the production located in such area.

(5) In the course of any proceeding under this subsection, the Commission

shall investigate any factor which in its judgment may be contributing to

increased imports of the article under investigation. Whenever in the course of

its investigation the Commission has reason to believe that the increased

imports are attributable in part to circumstances which come within the

purview of subtitles A and B of title VII or section 337 of the Tariff Act of

1930, or other remedial provisions of law, the Commission shall promptly

notify the appropriate agency so that such action may be taken as is otherwise
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authorized by such provisions of law.

(6) For purposes of this section:

(A)(i) The term “domestic industry” means, with respect to an article,

the producers as a whole of the like or directly competitive article or those

producers whose collective production of the like or directly competitive

article constitutes a major proportion of the total domestic production of

such article.

(ii) The term “domestic industry” includes producers located in the

United States insular possessions.

(B) The term “significant idling of productive facilities” includes the

closing of plants or the underutilization of production capacity.

(C) The term “serious injury” means a significant overall impairment in

the position of a domestic industry.

(D) The term “threat of serious injury” means serious injury that is

clearly imminent.

(d) PROVISIONALRELIEF.—

(1)(A) An entity representing a domestic industry that produces a perishable

agricultural product or citrus product that is like or directly competitivewith an

imported perishable agricultural product or citrus product may file a request

with the Trade Representative for the monitoring of imports of that product

under subparagraph (B). Within 21 days after receiving the request, the Trade

Representative shall determine if—

(i) the imported product is a perishable agricultural product or

citrus product; and

(ii) there is a reasonable indication that such product is being

imported into the United States in such increased quantities as to be,

or likely to be, a substantial cause of serious injury, or the threat

thereof, to such domestic industry.

(B) If the determinations under subparagraph (A) (i) and (ii) are

affirmative, the Trade Representative shall request, under section 332(g)

of the Tariff Act of 1930, the Commission to monitor and investigate the

imports concerned for a period not to exceed 2 years. The monitoring and

investigation may include the collection and analysis of information that

would expedite an investigation under subsection (b).

(C) If a petition filed under subsection (a)—

(i) alleges injury from imports of a perishable agricultural product

or citrus product that has been, on the date the allegation is included

in the petition, subject to monitoring by the Commission under

subparagraph (B) for not less than 90 days; and

(ii) requests that provisional relief be provided under this

subsection with respect to such imports;

the Commission shall, not later than the 21st day after the day on which

the request was filed, make a determination, on the basis of available
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information, whether increased imports (either actual or relative to

domestic production) of the perishable agricultural product or citrus

product are a substantial cause of serious injury, or the threat thereof, to

the domestic industry producing a like or directly competitive perishable

product or citrus product, and whether either—

(I) the serious injury is likely to be difficult to repair by reason

of perishability of the like or directly competitive agricultural

product; or

(II) the serious injury cannot be timely prevented through

investigation under subsection (b) and action under section 203.

(D) At the request of the Commission, the Secretary of Agriculture shall

promptly provide to the Commission any relevant information that the

Department of Agriculture may have for purposes of making

determinations and findings under this subsection.

(E) Whenever the Commission makes an affirmative preliminary

determination under subparagraph (C), the Commission shall find the

amount or extent of provisional relief that is necessary to prevent or

remedy the serious injury. In carrying out this subparagraph, the

Commission shall give preference to increasing or imposing a duty on

imports, if such form of relief is feasible and would prevent or remedy the

serious injury.

(F) The Commission shall immediately report to the President its

determination under subparagraph (C) and, if the determination is

affirmative, the finding under subparagraph (E).

(G) Within 7 days after receiving a report from the Commission under

subparagraph (F) containing an affirmative determination, the President, if

he considers provisional relief to be warranted and after taking into

account the finding of the Commission under subparagraph (E), shall

proclaim such provisional relief that the President considers necessary to

prevent or remedy the serious injury.

(2)(A) When a petition filed under subsection (a) alleges that critical

circumstances exist and requests that provisional relief be provided under this

subsection with respect to imports of the article identified in the petition, the

Commission shall, not later than 60 days after the petition containing the

request was filed, determine, on the basis of available information, whether—

(i) there is clear evidence that increased imports (either actual or

relative to domestic production) of the article are a substantial cause

of serious injury, or the threat thereof, to the domestic industry

producing an article like or directly competitive with the imported

article; and

(ii) delay in taking action under this chapter would cause damage to

that industry that would be difficult to repair.

(B) If the determinations under subparagraph (A)(i) and (ii) are
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affirmative, the Commission shall find the amount or extent of provisional

relief that is necessary to prevent or remedy the serious injury. In carrying

out this subparagraph, the Commission shall give preference to increasing

or imposing a duty on imports, if such form of relief is feasible and would

prevent or remedy the serious injury.

(C) The Commission shall immediately report to the President its

determinations under subparagraph (A)(i) and (ii) and, if the

determinations are affirmative, the finding under subparagraph (B).

(D) Within 30 days after receiving a report from the Commission under

subparagraph (C) containing an affirmative determination under

subparagraph (A)(i) and (ii), the President, if he considers provisional

relief to be warranted and after taking into account the finding of the

Commission under subparagraph (B), shall proclaim, for a period not to

exceed 200 days, such provisional relief that the President considers

necessary to prevent or remedy the serious injury. Such relief shall take

the form of an increase in, or the imposition of, a duty on imports, if such

form of relief is feasible and would prevent or remedy the serious injury.

(3) If provisional relief is proclaimed under paragraph (1)(G) or (2)(D) in the

form of an increase, or the imposition of, a duty, the President shall order the

suspension of liquidation of all imported articles subject to the affirmative

determination under paragraph (1)(C) or paragraph (2)(A), as the case maybe,

that are entered, or withdrawn fromwarehouse for consumption, on or after the

date of the determination.

(4)(A) Any provisional relief implemented under this subsectionwith respect

to an imported article shall terminate on the day on which—

(i) if such relief was proclaimed under paragraph (1)(G) or (2)(D),

the Commission makes a negative determination under subsection (b)

regarding injury or the threat thereof by imports of such article;

(ii) action described in section 203(a)(3) (A) or (C) takes effect

under section 203 with respect to such article;

(iii) a decision by the President not to take any action under section

203(a) with respect to such article becomes final; or

(iv) whenever the President determines that, because of changed

circumstances, such relief is no longer warranted.

(B) Any suspension of liquidation ordered under paragraph (3) with

respect to an imported article shall terminate on the day on which

provisional relief is terminated under subparagraph (A) with respect to the

article.

(C) If an increase in, or the imposition of, a duty that is proclaimed

under section 203 on an imported article is different from a duty increase

or imposition that was proclaimed for such an article under this section,

then the entry of any such article for which liquidation was suspended

under paragraph (3) shall be liquidated at whichever of such rates of duty
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is lower.

(D) If provisional relief in the form of an increase in, or the imposition

of, a duty is proclaimed under this section with respect to an imported

article and neither a duty increase nor a duty imposition is proclaimed

under section 203 regarding such article, the entry of any such article for

which liquidation was suspended under paragraph (3)maybe liquidated at

the rate of duty that applied before provisional relief was provided.

(5) For purposes of this subsection:

(A) The term “citrus product” means any processed oranges or

grapefruit or any orange or grapefruit juice, including concentrate.

(B) A perishable agricultural product is any agricultural article,

including livestock, regarding which the Trade Representative considers

action under this section to be appropriate after taking into account—

(i) whether the article has—

(I) a short shelf life,

(II) a short growing season, or

(III) a short marketing period,

(ii) whether the article is treated as a perishable product under any

other Federal law or regulation; and

(iii) any other factor considered appropriate by the Trade

Representative.

The presence or absence of any factor which the Trade Representative is

required to take into account under clause (i), (ii), or (iii) is not necessarily

dispositive of whether an article is a perishable agricultural product.

(C) The term “provisional relief” means—

(i) any increase in, or imposition of, any duty;

(ii) anymodification or imposition of any quantitative restriction on

the importation of an article into the United States; or

(iii) any combination of actions under clauses (i) and (ii).

(e) COMMISSION RECOMMENDATIONS.—

(1) If the Commission makes an affirmative determination under subsection

(b)(1), the Commission shall also recommend the action that would address the

serious injury, or threat thereof, to the domestic industry and be most effective

in facilitating the efforts of the domestic industry to make a positive adjustment

to import competition.

(2) The Commission is authorized to recommend under paragraph (1)—

(A) an increase in, or the imposition of, any duty on the imported article;

(B) a tariff-rate quota on the article;

(C) a modification or imposition of any quantitative restriction on the

importation of the article into the United States;

(D) one or more appropriate adjustment measures, including the

provision of trade adjustment assistance under chapter 2; or

(E) any combination of the actions described in subparagraphs (A)
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through (D).

(3) The Commission shall specify the type, amount, and duration of the

action recommended by it under paragraph (1). The limitations set forth in

section 203(e) are applicable to the action recommended by the Commission.

(4) In addition to the recommendation made under paragraph (1), the

Commission may also recommend that the President—

(A) initiate international negotiations to address the underlying cause of

the increase in imports of the article or otherwise to alleviate the injury or

threat; or

(B) implement any other action authorized under law that is likely to

facilitate positive adjustment to import competition.

(5) For purposes of making its recommendation under this subsection, the

Commission shall—

(A) after reasonable notice, hold a public hearing at which all interested

parties shall be provided an opportunity to present testimony and

evidence; and

(B) take into account—

(i) the form and amount of action described in paragraph (2) (A),

(B), and (C) that would prevent or remedy the injury or threat thereof,

(ii) the objectives and actions specified in the adjustment plan, if

any, submitted under subsection (a)(4),

(iii) any individual commitment that was submitted to the

Commission under subsection (a)(6),

(iv) any information available to the Commission concerning the

conditions of competition in domestic and world markets, and likely

developments affecting such conditions during the period for which

action is being requested, and

(v) whether international negotiations may be constructive to

address the injury or threat thereof or to facilitate adjustment.

(6) Only those members of the Commission who agreed to the affirmative

determination under subsection (b) are eligible to vote on the recommendation

required to be made under paragraph (1) or that may be made under paragraph

(3). Members of the Commission who did not agree to the affirmative

determination may submit, in the report required under subsection (f), separate

views regarding what action, if any, should be taken under section 203.

(f) REPORT BY COMMISSION.—

(1) The Commission shall submit to the President a report on each

investigation undertaken under subsection (b). The report shall be submitted at

the earliest practicable time, but not later than 180 days (240 days if the

petition alleges that crucial circumstances exist) after the date on which the

petition is filed, the request or resolution is received, or the motion is adopted,

as the case may be.

(2) The Commission shall include in the report required under paragraph (1)
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the following:

(A) The determination made under subsection (b) and an explanation of

the basis for the determination.

(B) If the determination under subsection (b) is affirmative, the

recommendations for action made under subsection (e) and an explanation

of the basis for each recommendation.

(C) Any dissenting or separate views by members of the Commission

regarding the determination and any recommendation referred to in

subparagraphs (A) and (B).

(D) The findings required to be included in the report under subsection

(c)(2).

(E) A copy of the adjustment plan, if any, submitted under section

201(b)(4).

(F) Commitments submitted, and information obtained, by the

Commission regarding steps that firms and workers in the domestic

industry are taking, or plan to take, to facilitate positive adjustment to

import competition.

(G) A description of—

(i) the short- and long-term effects that implementation of the action

recommended under subsection (e) is likely to have on the petitioning

domestic industry, on other domestic industries, and on consumers,

and

(ii) the short- and long-term effects of not taking the recommended

action on the petitioning domestic industry, its workers and the

communities where production facilities of such industry are located,

and on other domestic industries.

(3) The Commission, after submitting a report to the President under

paragraph (1), shall promptly make it available to the public (with the

exception of the confidential information obtained under section 202(a)(6)(B)

and any other information which the Commission determines to be

confidential) and cause a summary thereof to be published in the Federal

Register.

(g) EXPEDITEDCONSIDERATIONOFADJUSTMENTASSISTANCEPETITIONS.—If the

Commission makes an affirmative determination under subsection (b)(1), the

Commission shall promptly notify the Secretary of Labor and the Secretary of

Commerce of the determination. After receiving such notification—

(1) the Secretary of Labor shall give expedited consideration to petitions by

workers in the domestic industry for certification for eligibility to apply for

adjustment assistance under chapter 2; and

(2) the Secretary of Commerce shall give expedited consideration to petitions

by firms in the domestic industry for certification of eligibility to apply for

adjustment assistance under chapter 3.

(h) LIMITATIONS ON INVESTIGATIONS.—



- 877 -

(1) Except for good cause determined by the Commission to exist, no

investigation for the purposes of this section shall be made with respect to the

same subject matter as a previous investigation under this chapter, unless 1

year has elapsed since the Commission made its report to the President of the

results of such previous investigation.

(2) No new investigation shall be conducted with respect to an article that is

or has been the subject of an action under section 203(a)(3)(A), (B), (C), or (E)

if the last day on which the President could take action under section 203 in the

new investigation is a date earlier than that permitted under section 203(e)(7).

(3)(A) Not later than the date on which the Textiles Agreement enters into

force with respect to the United States, the Secretary of Commerce shall

publish in the Federal Register a list of all articles that are subject to the

Textiles Agreement. An investigation may be conducted under this section

concerning imports of any article that is subject to the TextilesAgreement only

if the United States has integrated that article into GATT 1994 pursuant to the

Textiles Agreement, as set forth in notices published in the Federal Register by

the Secretary of Commerce, including the notice published under section 331

of the Uruguay Round Agreements Act.

(B) For purposes of this paragraph:

(i) The term ‘Textiles Agreement’ means the Agreement on

Textiles and Clothing referred to in section 101(d)(4) of the Uruguay

Round Agreements Act.

(ii) The term ‘GATT 1994’ has the meaning given that term in

section 2(1)(B) of the Uruguay Round Agreements Act.

(i) LIMITED DISCLOSURE OF CONFIDENTIAL BUSINESS INFORMATION UNDER

PROTECTIVE ORDER.—The Commission shall promulgate regulations to provide

access to confidential business information under protective order to authorized

representatives of interested parties who are parties to an investigation under this

section.

SEC. 203. ACTIONBYPRESIDENTAFTERDETERMINATIONOF IMPORT INJURY. [19
U.S.C. 2253]

(a) IN GENERAL.—

(1)(A) After receiving a report under section 202(f) containing an affirmative

finding regarding serious injury, or the threat thereof, to a domestic industry,

the President shall take all appropriate and feasible action within his power

which the President determines will facilitate efforts by the domestic industry

to make a positive adjustment to import competition and provide greater

economic and social benefits than costs.

(B) The action taken by the President under subparagraph (A) shall be

to such extent, and for such duration, subject to subsection (e)(1), that the

President determines to be appropriate and feasible under such

subparagraph.

(C) The interagency trade organization established under section 242(a)
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of the Trade Expansion Act of 1962 shall, with respect to each affirmative

determination reported under section 202(f), make a recommendation to

the President as to what action the President should take under

subparagraph (A).

(2) In determining what action to take under paragraph (1), the President

shall take into account—

(A) the recommendation and report of the Commission;

(B) the extent to which workers and firms in the domestic industry are—

(i) benefiting from adjustment assistance and other manpower

programs, and

(ii) engaged in worker retraining efforts;

(C) the efforts being made, or to be implemented, by the domestic

industry (including the efforts included in any adjustment plan or

commitment submitted to the Commission under section 202(a)) tomake a

positive adjustment to import competition;

(D) the probable effectiveness of the actions authorized under paragraph

(3) to facilitate positive adjustment to import competition;

(E) the short- and long-term economic and social costs of the actions

authorized under paragraph (3) relative to their short- and long-term

economic and social benefits and other considerations relative to the

position of the domestic industry in the United States economy;

(F) other factors related to the national economic interest of the United

States, including, but not limited to—

(i) the economic and social costs which would be incurred by

taxpayers, communities, and workers if import relief were not

provided under this chapter,

(ii) the effect of the implementation of actions under this section on

consumers and on competition in domestic markets for articles, and

(iii) the impact on United States industries and firms as a result of

international obligations regarding compensation;

(G) the extent to which there is diversion of foreign exports to the

United States market by reason of foreign restraints;

(H) the potential for circumvention of any action taken under this

section;

(I) the national security interests of the United States; and

(J) the factors required to be considered by the Commission under

section 202(e)(5).

(3) The President may, for purposes of taking action under paragraph (1)—

(A) proclaim an increase in, or the imposition of, any duty on the

imported article;

(B) proclaim a tariff-rate quota on the article;

(C) proclaim a modification or imposition of any quantitative restriction

on the importation of the article into the United States;
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(D) implement one or more appropriate adjustment measures, including

the provision of trade adjustment assistance under chapter 2;

(E) negotiate, conclude, and carry out agreementswith foreign countries

limiting the export from foreign countries and the import into the United

States of such article;

(F) proclaim procedures necessary to allocate among importers by the

auction of import licenses quantities of the article that are permitted to be

imported into the United States;

(G) initiate international negotiations to address the underlying cause of

the increase in imports of the article or otherwise to alleviate the injury or

threat thereof;

(H) submit to Congress legislative proposals to facilitate the efforts of

the domestic industry to make a positive adjustment to import competition;

(I) take any other action which may be taken by the President under the

authority of law and which the President considers appropriate and

feasible for purposes of paragraph (1); and

(J) take any combination of actions listed in subparagraphs (A) through

(I).

(4)(A) Subject to subparagraph (B), the President shall take action under

paragraph (1) within 60 days (50 days if the President has proclaimed

provisional relief under section 202(d)(2)(D) with respect to the article

concerned) after receiving a report from the Commission containing an

affirmative determination under section 202(b)(1) (or a determination under

such section which he considers to be an affirmative determination by reason of

section 330(d) of the Tariff Act of 1930).

(B) If a supplemental report is requested under paragraph (5), the

President shall take action under paragraph (1) within 30 days after the

supplemental report is received, except that, in a case in which the

President has proclaimed provisional relief under section 202(d)(2)(D)

with respect to the article concerned, action by the President under

paragraph (1) may not be taken later than the 200th day after the

provisional relief was proclaimed.

(5) The President may, within 15 days after the date on which he receives a

report from the Commission containing an affirmative determination under

section 202(b)(1), request additional information from the Commission. The

Commission shall, as soon as practicable but in no event more than 30 days

after the date on which it receives the President's request, furnish additional

information with respect to the industry in a supplemental report.

(b) REPORTS TO CONGRESS.—

(1) On the day the President takes action under subsection (a)(1), the

President shall transmit to Congress a document describing the action and the

reasons for taking the action. If the action taken by the President differs from

the action required to be recommended by the Commission under section
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202(e)(1), the President shall state in detail the reasons for the difference.

(2) On the day on which the President decides that there is no appropriate

and feasible action to take under subsection (a)(1) with respect to a domestic

industry, the President shall transmit to Congress a document that sets forth in

detail the reasons for the decision.

(3) On the day on which the President takes any action under subsection

(a)(1) that is not reported under paragraph (1), the President shall transmit to

Congress a document setting forth the action being taken and the reasons

therefor.

(c) IMPLEMENTATION OF ACTION RECOMMENDED BY COMMISSION.—If the

President reports under subsection (b)(1) or (2) that—

(1) the action taken under subsection (a)(1) differs from the action

recommended by the Commission under section 202(e)(1); or

(2) no action will be taken under subsection (a)(1) with respect to the

domestic industry;

the action recommended by the Commission shall take effect (as provided in

subsection (d)(2)) upon the enactment of a joint resolution described in section

152(a)(1)(A) within the 90-day period beginning on the date onwhich the document

referred to in subsection (b)(1) or (2) is transmitted to the Congress.

(d) TIME FOR TAKING EFFECT OF CERTAIN RELIEF.—

(1) Except as provided in paragraph (2), any action described in subsection

(a)(3) (A), (B), or (C), that is taken under subsection (a)(1) shall take effect

within 15 days after the day on which the President proclaims the action, unless

the President announces, on the date he decides to take such action, his

intention to negotiate one or more agreements described in subsection (a)(3)(E)

in which case the action under subsection (a)(3) (A), (B), or (C) shall be

proclaimed and take effect within 90 days after the date of such decision.

(2) If the contingency set forth in subsection (c) occurs, the President shall,

within 30 days after the date of the enactment of the joint resolution referred to

in such subsection, proclaim the action recommended by the Commission

under section 202(e)(1).

(e) LIMITATIONS ON ACTIONS.—

(1)(A) Subject to subparagraph (B), the duration of the period in which an

action taken under this section may be in effect shall not exceed 4 years. Such

period shall include the period, if any, in which provisional relief under section

202(d) was in effect.

(B)(i) Subject to clause (ii), the President, after receiving an affirmative

determination from the Commission under section 204(c) (or, if the

Commission is equally divided in its determination, a determinationwhich

the President considers to be an affirmative determination of the

Commission), may extend the effective period of any action under this

section if the President determines that—

(I) the action continues to be necessary to prevent or remedy



- 881 -

the serious injury; and

(II) there is evidence that the domestic industry is making a

positive adjustment to import competition.

(ii) The effective period of any action under this section, including

any extensions thereof, may not, in the aggregate, exceed 8 years.

(2) Action of a type described in subsection (a)(3) (A), (B), or (C) may be

taken under subsection (a)(1), under section 202(d)(1)(G), or under section

202(d)(2)(D) only to the extent the cumulative impact of such action does not

exceed the amount necessary to prevent or remedy the serious injury.

(3) No action may be taken under this section which would increase a rate of

duty to (or impose a rate) which is more than 50 percent ad valorem above the

rate (if any) existing at the time the action is taken.

(4) Any action taken under this section proclaiming a quantitative restriction

shall permit the importation of a quantity or value of the article which is not

less than the average quantity or value of such article entered into the United

States in the most recent 3 years that are representative of imports of such

article and for which data are available, unless the President finds that the

importation of a different quantity or value is clearly justified in order to

prevent or remedy the serious injury.

(5) An action described in subsection (a)(3) (A), (B), or (C) that has an

effective period of more than 1 year shall be phased down at regular intervals

during the period in which the action is in effect.

(6)(A) The suspension, pursuant to any action taken under this section, of—

(i) subheadings 9802.00.60 or 9802.00.80 of the Harmonized Tariff

Schedule of the United States with respect to an article; and

(ii) the designation of any article as an eligible article for purposes

of title V;

shall be treated as an increase in duty.

(B) No proclamation providing for a suspension referred to in

subparagraph (A) with respect to any article may be made by the

President, nor may any such suspension be recommended by the

Commission under section 202(e), unless the Commission, in addition to

making an affirmative determination under section 202(b)(1), determines

in the course of its investigation under section 202(b) that the serious

injury, or threat thereof, substantially caused by imports to the domestic

industry producing a like or directly competitive article results from, as the

case may be—

(i) the application of subheadings 9802.00.60 or 9802.00.80 of the

Harmonized Tariff Schedule of the United States; or

(ii) the designation of the article as an eligible article for the

purposes of title V.

(7)(A) If an article was the subject of an action under subparagraph (A), (B),

(C), or (E) of subsection (a)(3), no new action may be taken under any of those



- 882 -

subparagraphs with respect to such article for—

(i) a period beginning on the date on which the previous action

terminates that is equal to the period in which the previous actionwas

in effect, or

(ii) a period of 2 years beginning on the date on which the previous

action terminates,

whichever is greater.

(B) Notwithstanding subparagraph (A), if the previous action under

subparagraph (A), (B), (C), or (E) of subsection (a)(3) with respect to an

article was in effect for a period of 180 days or less, the President may

take a new action under any of those subparagraphs with respect to such

article if—

(i) at least 1 year has elapsed since the previous action went into

effect; and

(ii) an action described in any of those subparagraphs has not been

taken with respect to such article more than twice in the 5-year period

immediately preceding the date on which the new action with respect

to such article first becomes effective.

(f) CERTAIN AGREEMENTS.—

(1) If the President takes action under this section other than the

implementation of agreements of the type described in subsection (a)(3)(E), the

President may, after such action takes effect, negotiate agreements of the type

described in subsection (a)(3)(E), and may, after such agreements take effect,

suspend or terminate, in whole or in part, any action previously taken.

(2) If an agreement implemented under subsection (a)(3)(E) is not effective,

the President may, consistent with the limitations contained in subsection (e),

take additional action under subsection (a).

(g) REGULATIONS.—

(1) The President shall by regulation provide for the efficient and fair

administration of all actions taken for the purpose of providing import relief

under this chapter.

(2) In order to carry out an international agreement concluded under this

chapter, the President may prescribe regulations governing the entry or

withdrawal fromwarehouse of articles covered by such agreement. In addition,

in order to carry out any agreement of the type described in subsection

(a)(3)(E) that is concluded under this chapter with one or more countries

accounting for a major part of United States imports of the article covered by

such agreement, including imports into a major geographic area of the United

States, the President may issue regulations governing the entry or withdrawal

fromwarehouse of like articles which are the product of countries not parties to

such agreement.

(3) Regulations prescribed under this subsection shall, to the extent

practicable and consistent with efficient and fair administration, insure against
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inequitable sharing of imports by a relatively small number of the larger

importers.

SEC. 204. MONITORING, MODIFICATION, AND TERMINATION OF ACTION. [19
U.S.C. 2254]

(a) MONITORING.—

(1) So long as any action taken under section 203 remains in effect, the

Commission shall monitor developments with respect to the domestic industry,

including the progress and specific efforts made by workers and firms in the

domestic industry to make a positive adjustment to import competition.

(2) If the initial period during which the action taken under section 203 is in

effect exceeds 3 years, or if an extension of such action exceeds 3 years, the

Commission shall submit a report on the results of the monitoring under

paragraph (1) to the President and to the Congress not later than the date that is

the mid-point of the initial period, and of each such extension, duringwhich the

action is in effect.

(3) In the course of preparing each report under paragraph (2), the

Commission shall hold a hearing at which interested persons shall be given a

reasonable opportunity to be present, to produce evidence, and to be heard.

(4) Upon request of the President, the Commission shall advise the President

of its judgment as to the probable economic effect on the industry concerned of

any reduction, modification, or termination of the action taken under section

203 which is under consideration.

(b) REDUCTION, MODIFICATION, AND TERMINATION OF ACTION.—

(1) Action taken under section 203 may be reduced, modified, or terminated

by the President (but not before the President receives the report required under

subsection (a)(2)(A)) if the President—

(A) after taking into account any report or advice submitted by the

Commission under subsection (a) and after seeking the advice of the

Secretary of Commerce and the Secretary of Labor, determines, on the

basis that either—

(i) the domestic industry has not made adequate efforts to make a

positive adjustment to import competition, or

(ii) the effectiveness of the action taken under section 203 has been

impaired by changed economic circumstances,

that changed circumstances warrant such reduction, or termination; or

(B) determines, after a majority of the representatives of the domestic

industry submits to the President a petition requesting such reduction,

modification, or termination on such basis, that the domestic industry has

made a positive adjustment to import competition.

(2) Notwithstanding paragraph (1), the President is authorized to take such

additional action under section 203 as may be necessary to eliminate any

circumvention of any action previously taken under such section.

(3) Notwithstanding paragraph (1), the President may, after receipt of a
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Commission determination under section 129(a)(4) of the Uruguay Round

Agreements Act and consulting with the Committee onWays andMeans of the

House of Representatives and the Committee on Finance of the Senate, reduce,

modify, or terminate action taken under section 203.

(c) EXTENSION OF ACTION.—

(1) Upon request of the President, or upon petition on behalf of the industry

concerned filed with the Commission not earlier than the date which is 9

months, and not later than the date which is 6 months, before the date any

action taken under section 203 is to terminate, the Commission shall investigate

to determine whether action under section 203 continues to be necessary to

prevent or remedy serious injury and whether there is evidence that the industry

is making a positive adjustment to import competition.

(2) The Commission shall publish notice of the commencement of any

proceeding under this subsection in the Federal Register and shall, within a

reasonable time thereafter, hold a public hearing at which the Commission shall

afford interested parties and consumers an opportunity to be present, to present

evidence, and to respond to the presentations of other parties and consumers,

and otherwise to be heard.

(3) The Commission shall transmit to the President a report on its

investigation and determination under this subsection not later than 60 days

before the action under section 203 is to terminate, unless the President

specifies a different date.

(d) EVALUATION OF EFFECTIVENESS OF ACTION.—

(1) After any action taken under section 203 has terminated, the Commission

shall evaluate the effectiveness of the actions in facilitating positive adjustment

by the domestic industry to import competition, consistent with the reasons set

out by the President in the report submitted to the Congress under section

203(b).

(2) During the course of the evaluation conducted under paragraph (1), the

Commission shall, after reasonable public notice, hold a hearing on the

effectiveness of the action. All interested persons shall have the opportunity to

attend such hearing and to present evidence or testimony at such hearing.

(3) A report on the evaluation made under paragraph (1) and the hearings

held under paragraph (2) shall be submitted by the Commission to the

President and to the Congress by no later than the 180th day after the day on

which the actions taken under section 203 terminated.

(e) OTHER PROVISIONS.—

(1) Action by the President under this chapter maybe takenwithout regard to

the provisions of section 126(a) of this Act but only after consideration of the

relation of such actions to the international obligations of the United States.

(2) If the Commission treats as the domestic industry production located in a

major geographic area of the United States under section 202(c)(4)(C), then the

President shall take into account the geographic concentration of domestic
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production and of imports in that area in taking any action authorized under

paragraph (1).

E. RELIEF FROM MARKET DISRUPTION BY IMPORTS FROM
COMMUNIST COUNTRIES

Section 406 of the Trade Act of 1974, as amended

[19 U.S.C. 2436; Public Law 93-618, as amended by Reorganization Plan No. 3 of 1979 Public Law

100-418, Public Law 106-36, and Public Law 106-286]

SEC. 406. MARKET DISRUPTION.
(a) INVESTIGATION BY INTERNATIONAL TRADE COMMISSION; REPORT;

PUBLICATION.
(1) Upon the filing of a petition by an entity described in section 202(a),

upon request of the President or the United States Trade Representative, upon
resolution of either the Committee on Ways and Means of the House of
Representatives or the Committee on Finance of the Senate, or on its own
motion, the International Trade Commission (hereafter in this section referred
to as the “Commission”) shall promptly make an investigation to determine,
with respect to imports of an article which is the product of a Communist
country, whether market disruption exists with respect to an article produced by
a domestic industry.
(2) The provisions of subsections (a)(3), (b)(4),19 and (c)(4) of section 202

shall apply with respect to investigations by the Commission under paragraph
(1).

19 Section 301(c) of P.L. 103-465, the Uruguay Round Agreements Act, repealed Section 202(b)(4) of

the Trade Act of 1974. This repeal has not yet been reflected in Section 406(a)(2) of the Trade Act of

1974.

(3) The Commission shall report to the President its determination with
respect to each investigation under paragraph (1) and the basis therefor and
shall include in each report any dissenting or separate views. If the Commission
finds, as a result of its investigation, that market disruption exists with respect
to an article produced by a domestic industry, it shall find the amount of the
increase in, or imposition of, any duty or other import restriction on such article
which is necessary to prevent or remedy such market disruption and shall
include such finding in its report to the President. The Commission shall
furnish to the President a transcript of the hearings and any briefs which may
have been submitted in connection with each investigation.
(4) The report of the Commission of its determination with respect to an

investigation under paragraph (1) shall be made at the earliest practicable time,
but not later than 3 months after the date on which the petition is filed (or the
date on which the request or resolution is received or the motion is adopted, as
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the case may be). Upon making such report to the President, the Commission
shall also promptlymake public such report (with the exception of information
which the Commission determines to be confidential) and shall cause a
summary thereof to be published in the Federal Register.

(b) AFFIRMATIVEDETERMINATION. With respect to any affirmative determination

of the Commission under subsection (a)—

(1) such determination shall be treated as an affirmative determinationmade

under section 201(b) of this Act (as in effect on the day before the date of the

enactment of the Omnibus Trade and Competitiveness Act of 1988); and

(2) sections 202 and 203 of this Act (as in effect on the day before the date of

the enactment of such Act of 1988), rather than the provisions of chapter 1 of

title II of this Act as amended by section 1401 of such Act of 1988, shall apply

with respect to the taking of subsequent action, if any, by the President in

response to such affirmative determination;

except that—

(A) the President may take action under such sections 202 and 203 only

with respect to imports from the country or countries involved of the

article with respect to which the affirmative determination was made; and

(B) if such action consists of, or includes, an orderly marketing

agreement, such agreement shall be entered into within 60 days after the

import relief determination date.

(c) PRODUCTS OFCOMMUNISTCOUNTRIES. If, at any time, the President finds that

there are reasonable grounds to believe, with respect to imports of an article which

is the product of a Communist country, that market disruption exists with respect to

an article produced by a domestic industry, he shall request the Commission to

initiate an investigation under subsection (a). If the President further finds that

emergency action is necessary, he may take action under sections 202 and 203

referred to in subsection (b) as if an affirmative determination of the Commission

had been made under subsection (a). Any action taken by the President under the

preceding sentence shall cease to apply (1) if a negative determination is made by

the Commission under subsection (a) with respect to imports of such article, on the

day on which the Commission's report of such determination is submitted to the

President, or (2) if an affirmative determination is made by the Commission under

subsection (a) with respect to imports of such article, on the day onwhich the action

was taken by the President pursuant to such determination becomes effective.

(d) PETITIONS TO INITIATE CONSULTATIONS AS PROVIDED FOR BY SAFEGUARD

ARRANGEMENTS.

(1) A petition may be filed with the President by an entity described in

section 202(a) requesting the President to initiate consultations provided for by

the safeguard arrangements of any agreement entered into under section 405

with respect to imports of an article which is the product of the country which

is the other party to such agreement.

(2) If the President determines that there are reasonable grounds to believe,
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with respect to imports of such article, that market disruption exists with

respect to an article produced by a domestic industry, he shall initiate

consultations with such country with respect to such imports.

(e) DEFINITIONS; FACTORS DETERMININGEXISTENCEOFMARKETDISRUPTION. For

purposes of this section—

(1) The term “Communist country” means any country dominated or

controlled by communism.

(2)(A)Market disruption exists within a domestic industrywhenever imports

of an article, like or directly competitive with an article produced by such

domestic industry, are increasing rapidly, either absolutely or relatively, so as

to be a significant cause of material injury, or threat thereof, to such domestic

industry.

(B) For purposes of subparagraph (A):

(i) Imports of an article shall be considered to be increasing rapidly

if there has been a significant increase in such imports (either actual

or relative to domestic production) during a recent period of time.

(ii) The term “significant cause” refers to a cause which contributes

significantly to the material injury of the domestic industry, but need

not be equal to or greater than any other cause.

(C) The Commission, in determining whether market disruption exists,

shall consider, among other factors—

(i) the volume of imports of the merchandise which is the subject of

the investigation;

(ii) the effect of imports of the merchandise on prices in the United

States for like or directly competitive articles;

(iii) the impact of imports of such merchandise on domestic

producers of like or directly competitive articles; and

(iv) evidence of disruptive pricing practices, or other efforts to

unfairly manage trade patterns.

F. RELIEF FROM MARKET DISRUPTION BY IMPORTS FROM THE
PEOPLE'S REPUBLIC OF CHINA

Section 421-423 of the Trade Agreements Act of 1974, as amended

[19 U.S.C. 2451, 2451a, 2451b; Public Law 93-618, as amended by Public Law 106-286 and Public

Law 108-429]

CHAPTER 2—RELIEF FROM MARKET DISRUPTION TO INDUSTRIES AND

DIVERSION OF TRADE TO THE UNITED STATES MARKET

SEC. 421. ACTION TO ADDRESS MARKET DISRUPTION.
(a) PRESIDENTIAL ACTION.—If a product of the People's Republic of China is

being imported into the United States in such increased quantities or under such
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conditions as to cause or threaten to cause market disruption to the domestic

producers of a like or directly competitive product, the President shall, in

accordance with the provisions of this section, proclaim increased duties or other

import restrictions with respect to such product, to the extent and for such period as

the President considers necessary to prevent or remedy the market disruption.

(b) INITIATION OF AN INVESTIGATION.—

(1) Upon the filing of a petition by an entity described in section 202(a) of

the Trade Act of 1974 (19 U.S.C. 2252(a)), upon the request of the President or

the United States Trade Representative (in this chapter referred to as the

“Trade Representative”), upon resolution of either the Committee onWays and

Means of the House of Representatives, or the Committee on Finance of the

Senate (in this chapter referred to as the “Committees”) or on its own motion,

the United States International Trade Commission (in this chapter referred to as

the “Commission”) shall promptlymake an investigation to determinewhether

products of the People's Republic of China are being imported into the United

States in such increased quantities or under such conditions as to cause or

threaten to cause market disruption to the domestic producers of like or directly

competitive products.

(2) The limitations on investigations set forth in section 202(h)(1) of the

Trade Act of 1974 (19 U.S.C. 2252(h)(1)) shall apply to investigations

conducted under this section.

(3) The provisions of subsections (a)(8) and (i) of section 202 of the Trade

Act of 1974 (19 U.S.C. 2252(a)(8) and (i)), relating to treatment of confidential

business information, shall apply to investigations conducted under this section.

(4) Whenever a petition is filed, or a request or resolution is received, under

this subsection, the Commission shall transmit a copy thereof to the President,

the Trade Representative, the Committee onWays and Means of the House of

Representatives, and the Committee on Finance of the Senate, except that in the

case of confidential business information, the copy may include only

nonconfidential summaries of such information.

(5) The Commission shall publish notice of the commencement of any

proceeding under this subsection in the Federal Register and shall, within a

reasonable time thereafter, hold public hearings at which the Commission shall

afford interested parties an opportunity to be present, to present evidence, to

respond to the presentations of other parties, and otherwise to be heard.

(c) MARKET DISRUPTION.—

(1) For purposes of this section, market disruption exists whenever imports

of an article like or directly competitive with an article produced by a domestic

industry are increasing rapidly, either absolutely or relatively, so as to be a

significant cause of material injury, or threat of material injury, to the domestic

industry.

(2) For purposes of paragraph (1), the term “significant cause” refers to a

cause which contributes significantly to the material injury of the domestic
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industry, but need not be equal to or greater than any other cause.

(d) FACTORS IN DETERMINATION.—In determining whether market disruption

exists, the Commission shall consider objective factors, including—

(1) the volume of imports of the product which is the subject of the

investigation;

(2) the effect of imports of such product on prices in the United States for

like or directly competitive articles; and

(3) the effect of imports of such product on the domestic industry producing

like or directly competitive articles.

The presence or absence of any factor under paragraph (1), (2), or (3) is not

necessarily dispositive of whether market disruption exists.

(e) TIME FORCOMMISSIONDETERMINATIONS.—The Commission shall make and

transmit to the President and the Trade Representative its determination under

subsection (b)(1) at the earliest practicable time, but in no case later than 60 days

(or 90 days in the case of a petition requesting relief under subsection (i)) after the

date on which the petition is filed, the request or resolution is received, or the

motion is adopted, under subsection (b). If the Commissioners voting are equally

divided with respect to its determination, then the determination agreed upon by

either group of Commissioners may be considered by the President and the Trade

Representative as the determination of the Commission.

(f) RECOMMENDATIONS OF COMMISSION ON PROPOSED REMEDIES.—If the

Commission makes an affirmative determination under subsection (b), or a

determination which the President or the Trade Representative may consider as

affirmative under subsection (e), the Commission shall propose the amount of

increase in, or imposition of, any duty or other import restrictions necessary to

prevent or remedy the market disruption. Only those members of the Commission

who agreed to the affirmative determination under subsection (b) are eligible to vote

on the proposed action to prevent or remedy market disruption. Members of the

Commission who did not agree to the affirmative determination may submit, in the

report required under subsection (g), separate views regarding what action, if any,

should be taken to prevent or remedy market disruption.

(g) REPORT BY COMMISSION.—

(1) Not later than 20 days after a determination under subsection (b) ismade,

the Commission shall submit a report to the president and the Trade

Representative.

(2) The Commission shall include in the report required under paragraph (1)

the following:

(A) The determination made under subsection (b) and an explanation of

the basis for the determination.

(B) If the determination under subsection (b) is affirmative, or may be

considered by the President of the Trade Representative as affirmative

under subsection (e), the recommendations of the Commission on

proposed remedies under subsection (f) and an explanation of the basis for
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each recommendation.

(C) Any dissenting or separate views by members of the Commission

regarding the determination and any recommendation referred to in

subparagraphs (A) and (B).

(D) A description of—

(i) the short- and long-term effects that implementation of the action

recommended under subsection (f) is likely to have on the petitioning

domestic industry, on other domestic industries, and on consumers;

and

(ii) the short- and long-term effects of not taking the recommended

action on the petitioning domestic industry, its workers, and the

communities where production facilities of such industry are located,

and on other domestic industries.

(3) The Commission, after submitting a report to the President under

paragraph (1), shall promptly make it available to the public (but shall not

include confidential business information) and cause a summary thereof to be

published in the Federal Register.

(h) OPPORTUNITY TO PRESENT VIEWS AND EVIDENCE ON PROPOSED MEASURE

AND RECOMMENDATION TO THE PRESIDENT.—

(1)Within 20 days after receipt of the Commission's report under subsection

(g) (or 15 days in the case of an affirmative preliminary determination under

subsection (i)(1)(B)), the Trade Representative shall publish in the Federal

Register notice of any measure proposed by the Trade Representative to be

taken pursuant to subsection (a) and of the opportunity, including a public

hearing, if requested, for importers, exporters, and other interested parties to

submit their views and evidence on the appropriateness of the proposed

measure and whether it would be in the public interest.

(2) Within 55 days after receipt of the report under subsection (g) (or 35 days

in the case of an affirmative preliminary determination under subsection

(i)(1)(B)), The Trade Representative, taking into account the views and

evidence received under paragraph (1) on the measure proposed by the Trade

Representative, shall make a recommendation to the President concerningwhat

action, if any, to take to prevent or remedy the market disruption.

(i) CRITICAL CIRCUMSTANCES.—

(1) When a petition filed under subsection (b) alleges that critical

circumstances exist and requests that provisional relief be provided under this

subsection with respect to the product identified in the petition, the

Commission shall, not later than 45 days after the petition containing the

request is filed—

(A) determine whether delay in taking action under this section would

cause damage to the relevant domestic industrywhichwould be difficult to

repair; and

(B) if the determination under subparagraph (A) is affirmative, make a
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preliminary determination of whether imports of the product which is the

subject of the investigation have caused or threatened to cause market

disruption.

If the Commissioners voting are equally divided with respect to either of its

determinations, then the determination agreed upon by either group of

Commissioners may be considered by the President and the Trade

Representative as the determination of the Commission.

(2) On the date on which the Commission completes its determinations under

paragraph (1), the Commission shall transmit a report on the determinations to

the President and the Trade Representative, including the reasons for its

determinations. If the determinations under paragraph (1) are affirmative, or

may be considered by the President or the Trade Representative as affirmative

under paragraph (1), the Commission shall include in its report its

recommendations on proposed provisional measures to be taken to prevent or

remedy the market disruption. Only those members of the Commission who

agreed to the affirmative determinations under paragraph (1) are eligible to

vote on the proposed provisional measures to prevent or remedy market

disruption. Members of the Commission who did not agree to the affirmative

determinations may submit, in the report, dissenting or separate views

regarding the determination and any recommendation of provisional measures

referred to in this paragraph.

(3) If the determinations under paragraph (1) are affirmative, or may be

considered by the President or the Trade Representative as affirmative under

paragraph (1), the Trade Representative shall, within 10 days after receipt of

the Commission's report, determine the amount or extent of provisional relief

that is necessary to prevent or remedy the market disruption and shall provide a

recommendation to the President on what provisional measures, if any, to take.

(4)(A) The President shall determine whether to provide provisional relief

and proclaim such relief, if any, within 10 days after receipt of the

recommendation from the Trade Representative.

(B) Such relief may take the form of—

(i) the imposition of or increase in any duty;

(ii) any modification, or imposition of any quantitative restriction

on the importation of any article into the United States; or

(iii) any combination of actions under clauses (i) and (ii).

(C) Any provisional action proclaimed by the President pursuant to a

determination of critical circumstances shall remain in effect notmore than

200 days.

(D) Provisional relief shall cease to apply upon the effective date of

relief proclaimed under subsection (a), upon a decision by the President

not to provide such relief, or upon a negative determination by the

Commission under subsection (b).

(j) AGREEMENTSWITH THE PEOPLE'S REPUBLIC OF CHINA.—
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(1) The Trade Representative is authorized to enter into agreements for the

People's Republic of China to take such action as necessary to prevent or

remedymarket disruption, and should seek to conclude such agreement before

the expiration of the 60-days consultation period provided for under the

product-specific safeguard provision of the Protocol of Accession of the

People's Republic of China to theWTO, which shall commence not later than 5

days after the Trade Representative receives an affirmative determination

provided for in subsection (e) or a determination which the Trade

Representative considers to be an affirmative determination pursuant to

subsection (e).

(2) If no agreement is reached with the People's Republic of china pursuant

to consultations under paragraph (1), or if the President determines than an

agreement reached pursuant to such consultations is not preventing or

remedying themmarket disruption at issue, the President shall provide import

relief in accordance with subsection (a).

(k) STANDARD FOR PRESIDENTIALACTION.—

(1) Within 15 days after receipt of a recommendation from the Trade

Representative under subsection (h) on the appropriate action, if any, to take to

prevent or remedy the market disruption, the President shall provide import

relief for such industry pursuant to subsection (a), unless the President

determines that provision of such relief is not in the national economic interest

of the United States or, in extraordinary cases, that the taking of action

pursuant to subsection (a) would cause serious harm to the national security of

the United States.

(2) The President may determine under paragraph (1) that providing import

relief is not in the national economic interest of the United States only if the

President finds that the taking of such action would have an adverse impact on

the United States economy clearly greater than the benefits of such action

(l) PUBLICATION OF DECISION AND REPORTS.—

(1)The President's decision, including the reasons therefor and the scope and

duration of any action taken, shall be published in the Federal Register.

(2) The Commission shall promptly make public any report transmitted

under this section, but shall not make public any information which the

Commission determines to be confidential, and shall publish notice of such

report in the Federal Register.

(m) EFFECTIVEDATEOFRELIEF.—Import relief under this section shall take effect

not later than 15 days after the President's determination to provide such relief.

(n) MODIFICATIONS OF RELIEF.—

(1) At any time after the end of the 6-month period beginning on the date on

which relief under subsection (m) first takes effect, the President may request

that the Commission provide a report on the probable effect of the

modification, reduction, or termination of the relief provided on the relevant
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industry. The Commission shall transmit such report to the President within 60

days of the request.

(2) The President may, after receiving a report from the Commission under

paragraph (1), take such action to modify, reduce, or terminate relief that the

President determines is necessary to continue to prevent or remedy the market

disruption at issue.

(3) Upon the granting of relief under subsection (k), the Commission shall

collect such data as is necessary to allow it to respond rapidly to a request by

the President under paragraph (1).

(o) EXTENSION OF ACTION.—

(1) Upon request of the President or upon petition on behalf of the industry

concerned filed with the Commission not earlier than the date which is 9

months, and not later than the date which is 6 months, before the date any relief

provided under subsection (k) is to terminate, the Commission shall investigate

to determine whether action under this section continues to be necessary to

prevent or remedy market disruption.

(2) The Commission shall publish notice of the commencement of any

proceeding under this subsection in the Federal register and shall, within a

reasonable time thereafter, hold a public hearing at which the Commission shall

afford interested parties and consumers an opportunity to be present, to present

evidence, and to respond to the presentations of other parties and consumers,

and otherwise to be heard.

(3) The Commission shall transmit to the President a report on its

investigation and determination under this subsection not later than 60 days

before the action under subsection (m) is to terminate.

(4) The President, after receiving an affirmative determination from the

Commission under paragraph (3), may extend the effective period of any action

under this section if the President determines that the action continues to be

necessary to prevent or remedy the market disruption.

SEC. 422. ACTION IN RESPONSE TO TRADE DIVERSION. [19 U.S.C. 2451a]

(a) MONITORING BY CUSTOMS SERVICE.—In any case in which a WTO member

other than the United States requests consultations with the People’s Republic of

China under the product-specific safeguard provision of the Protocol of Accession

of the People’s Republic of China to the World Trade Organization, the Trade

Representative shall inform the United States Customs Service, which shall monitor

imports into the United States of those products of Chinese origin that are the

subject of the consultation request. Data from such monitoring shall promptly be

made available to the Commission upon request by the Commission.

(b) INITIATION OF INVESTIGATION.—

(1)Upon the filing of a petition by an entity described in section 202(a) of the

Trade Act of 1974, upon the request of the President or the Trade

Representative, upon resolution of either of the Committees, or on its own

motion, the Commission shall promptly make an investigation to determine
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whether an action described in subsection (c) has caused, or threatens to cause,

a significant diversion of trade into the domestic market of the United States.

(2) The Commission shall publish notice of the commencement of any

proceeding under this subsection in the Federal Register and shall, within a

reasonable time thereafter, hold public hearings at which the Commission shall

afford interested parties an opportunity to be present, to present evidence, to

respond to the presentations of other parties, and otherwise to be heard.

(3) The provisions of subsection (a)(8) and (i) of section 202 of the Trade

Act of 1974 (19 U.S.C. 2252(a)(8) and (i)), relating to treatment of confidential

business information, shall apply to investigations conducted under this section.

(c) ACTIONS DESCRIBED.—An action is described in this subsection if it is an

action—

(1) by the People’s Republic of China to prevent or remedy market

disruption in a WTO member other than the United States;

(2) by aWTOmember other than the United States to withdraw concessions

under the WTO Agreement or otherwise to limit imports to prevent or remedy

market disruption;

(3) by a WTO member other than the United States to apply a provisional

safeguard within the meaning of the product-specific safeguard provision of the

Protocol of Accession of the People’s Republic of China to the WTO; or

(4) any combination of actions described in paragraphs (1) through (3).

(d) BASIC FOR DETERMINATION OF SIGNIFICANT DIVERSION.—

(1) In determining whether significant diversion or the threat thereof exists

for purposes of this section, the Commission shall take into account, to the

extent such evidence is reasonably available—

(A) the monitoring conducted under subsection (a);

(B) the actual or imminent increase in United States market share held

by such imports from the People's Republic of China;

(C) the actual or imminent increase in volume of such imports into the

United States;

(D) the nature and extent of the action taken or proposed by the WTO

member concerned;

(E) the extent of exports from the People's Republic of China to that

WTO member and to the United States;

(F) the actual or imminent changes in exports to thatWTOmember due

to the action taken or proposed;

(G) the actual or imminent diversion of exports from the People's

Republic of China to countries other than the United States;

(H) cyclical or seasonal trend in import volumes into the United States

of the products at issue; and

(I) conditions of demand and supply in the United States market for the

products at issue.

The presence or absence of any factor under any of subparagraphs (A) through
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(I) is not necessarily dispositive of whether a significant diversion of trade or

the threat thereof exists.

(2) For purposes of making its determination, the Commission shall examine

changes in imports into the United States from the People's Republic of China

since the time that theWTOmember commenced the investigation that led to a

request for consultations described in subsection (a).

(3) If more than one action by a WTO member or WTO members against a

particular product is identified in the petition, request, or resolution under

subsection (b) or during the investigation, the Commission may cumulatively

assess the actual or likely effects of such actions jointly in determiningwhether

a significant diversion of trade or threat thereof exists.

(e) COMMISSION DETERMINATION; AGREEMENT AUTHORITY.—

(1) The Commission shall make and transmit to the President and the Trade

Representative its determination under subsection (b) at the earliest practicable

time, but in no case later than 45 days after the date on which the petition is

filed, the request or resolution is received, or the motion is adopted, under

subsection (b). If the Commissioners voting are equally dividedwith respect to

its determination, then the determination agreed upon by either group of

Commissioners may be considered by the President and the Trade

Representative as the determination of the Commission.

(2) The Trade Representative is authorized to enter into agreements with the

People's Republic of China or the otherWTOmembers concerned to take such

action as necessary to prevent or remedy significant trade diversion or threat

thereof into the domestic market of the United States, and should seek to

conclude such agreements before the expiration of the 60-day consultation

period provided for under the product-specific safeguard provision of the

Protocol of Accession of the People's Republic of China to the WTO, which

shall commence not later than 5 days after the Trade Representative receives an

affirmative determination provided for in paragraph (1) or a determination

which the Trade Representative considers to be an affirmative determination

pursuant to paragraph (1).

(3) REPORT BY COMMISSION.—

(A) Not later than 10 days after a determination under subsection (b), is

made, the Commission shall transmit a report to the President and the

Trade Representative.

(B) The Commission shall include in the report required under

subparagraph (A) the following:

(i) The determinationmade under subsection (b) and an explanation

of the basis for the determination.

(ii) If the determination under subsection (b) is affirmative, or may

be considered by the President or the Trade Representative as

affirmative under subsection (e)(1), the recommendations of the

Commission on increased tariffs or other import restrictions to be
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imposed to prevent or remedy the trade diversion or threat thereof,

and explanations of the bases for such recommendations. Only those

members of the Commission who agreed to the affirmative

determination under subsection (b) are eligible to vote on the

proposed action to prevent or remedy the trade diversion or threat

thereof.

(iii) Any dissenting or separate views by members of the

Commission regarding the determination and any recommendation

referred to in clauses (i) and (ii).

(iv) A description of—

(I) The short- and long-term effects that implementation of the

action recommended under clause (ii) is likely to have on the

petitioning domestic industry, on other domestic industries, and

on consumers; and

(II) the short- and long-term effects of not taking the

recommended action on the petitioning domestic industry, its

workers and the communities where production facilities of such

industry are located, and on other domestic industries.

(C) The Commission, after submitting a report to the President under

subparagraph (A), shall promptly make it available to the public (with the

exception of confidential business information) and cause a summary

thereof to be published in the Federal Register.

(f) PUBLIC COMMENT.—If consultations fail to lead to an agreement with the

People's Republic of China or the WTO member concerned within 60 days, the

Trade Representative shall promptly publish notice in the Federal Register of any

proposed action to prevent or remedy the trade diversion, and provide an

opportunity for interested persons to present views and evidence on whether the

proposed action is in the public interest.

(g) RECOMMENDATION TO THE PRESIDENT.—Within 20 days after the end of

consultations pursuant to subsection (e), the Trade Representative shall make a

recommendation to the President on what action, if any, should be taken to prevent

or remedy the trade diversion or threat thereof.

(h) PRESIDENTIALACTION.—Within 20 days after receipt of the recommendation

from the Trade Representative, the President shall determine what action to take to

prevent or remedy the trade diversion or threat thereof.

(i) DURATIONOFACTION.—Action taken under subsection (h) shall be terminated

not later than 30 days after expiration of the action taken by the WTO member or

members involved against imports from the People's Republic of China.

(j) REVIEW OF CIRCUMSTANCES.—The Commission shall review the continued

need for action taken under subsection (h) if the WTO member or members

involved notify the Committee of Safeguards of theWTOof anymodification in the

action taken by them against the People's Republic of China pursuant to

consultation referred to in subsection (a). The Commission shall, not later than 60
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days after such notification, determine whether a significant diversion of trade

continues to exist and report its determination to the President. The President shall

determine, within 15 days after receiving the Commission's report, whether to

modify, withdraw, or keep in place the action taken under subsection (h).

SEC. 423. REGULATIONS; TERMINATION OF PROVISION. [19 U.S.C. 2451b]

(a) TO CARRY OUT RESTRICTIONS AND MONITORING.—The President shall by

regulation provide for the efficient and fair administration of any restriction

proclaimed pursuant to the subtitle and to provide for effective monitoring of

imports under section 422(a).

(b) TO CARRY OUT AGREEMENTS.—To carry out an agreement concluded

pursuant to consultations under section 421(j) or 422(e)(2), the President is

authorized to prescribe regulations governing the entry or withdrawal from

warehouse of articles covered by such agreement.

(c) TERMINATION DATE.—This subtitle and any regulations issued under this

subtitle shall cease to be effective 12 years after the date of entry into force of the

Protocol of Accession of the People's Republic of China to the WTO.

G. AUTHORITY TO AUCTION IMPORT LICENSES

Section 1102 of the Trade Agreements Act of 1979

[19 U.S.C. 2581, Public Law 96-39, as amended by Public Law 100-418, Public Law 105-220, and

Public Law 105-277]

SEC. 1102. AUCTION OF IMPORT LICENSES.
(a) INGENERAL.—Notwithstanding any other provision of law, the Presidentmay

sell import licenses at public auction under such terms and conditions as he deems

appropriate. Regulations prescribed under this subsection shall, to the extent

practicable and consistent with efficient and fair administration, insure against

inequitable sharing of imports by a relatively small number of the larger importers.

(b) “IMPORT LICENSE” DEFINED.—For purposes of this section, the term “import

license” means any documentation used to administer a quantitative restriction

imposed or modified after the date of enactment of this Act [enacted July 26, 1979]

under—

(1) section 125, 203, 301, or 406 of the Trade Act of 1974 (19 U.S.C. 2135,

2253, 2411, or 2436),

(2) the International Emergency Economic Powers Act (50 U.S.C. App.

1701-1706),

(3) authority under the notes of the Harmonized Tariff Schedule of the

United States, but not including any quantitative restriction imposed under

section 22 of the Agriculture Adjustment Act of 1934 (7 U.S.C. 624),

(4) the Trading With the Enemy Act (50 U.S.C. App. 1-44),

(5) section 204 of the Agricultural Act of 1956 (7 U.S.C. 1854) other than

for meat or meat products, or
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(6) any Act enacted explicitly for the purpose of implementing any

international agreement to which the United States is a party, including such

agreements relating to commodities, but not including any agreement relating

to cheese or dairy products.

H. TRADE ADJUSTMENT ASSISTANCE

Chapters 2, 3, 4, 5, and 6 of Title II of the Trade Act of 1974, as amended

[19 U.S.C. 2271 et seq.; Public Law 93-618, as amended by Public Law 96-417, Public Law 97-35,

Public Law 98-120, Public Law 98-369, Public Law 99-107, Public Law 99-155, Public Law 99-181,

Public Law 99-189, Public Law 99-272, Public Law 100-418, Public Law 100-647, Public Law 101-

382, Public Law 102-318, Public Law 103-66, and Public Law 103-182, Public Law 105-220, Public

Law 105-277, Public Law 106-36, Public Law 106-113, Public Law 107-210, Public Law 110-89,

Public Law 110-161, Public Law 110-329, Public Law 111-5, and Public Law 111-152.]20

CHAPTER 2—ADJUSTMENT ASSISTANCE FORWORKERS

Subchapter A—Petitions and Determinations

SEC. 221. PETITIONS [19 U.S.C. § 2271].
(a) (1) A petition for certification of eligibility to apply for adjustment assistance

for a group of workers under this chapter may be filed simultaneously with the

Secretary of Labor and with the Governor of the State in which such workers’

firm (as defined in section 247) is located by any of the following:

(A) The group of workers.

(B) The certified or recognized union or other duly authorized

representative of such workers.

(C) Employers of such workers, one-stop operators or one-stop partners

(as defined in section 101 of the Workforce Investment Act of 1998 (29

U.S.C. § 2801)), including State employment security agencies, or the

State dislocated worker unit established under title I of such Act, on

behalf of such workers.

(2) Upon receipt of a petition filed under paragraph (1), the Governor shall--

(A) ensure that rapid response activities and appropriate core and

intensive services (as described in section 134 of the Workforce

Investment Act of 1998 (29 U.S.C. § 2864)) authorized under other

Federal laws are made available to the workers covered by the petition

to the extent authorized under such laws; and

(B) assist the Secretary in the review of the petition by verifying such

20
The 111th Congress passed H.R. 6517, as amended, on December 22, 2010. The bill which

extended amendments to the Trade Adjustment Assistance programs made in 2009 until February 12,

2011, is expected to become law, but had not as of submission for publication. Accordingly, the

statutory text does not include the extension made by H.R. 6517, as amended.
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information and providing such other assistance as the Secretary may

request.

(3) Upon receipt of the petition, the Secretary shall promptly publish notice

in the Federal Register and on the website of the Department of Labor that

the Secretary has received the petition and initiated an investigation.

(b) If the petitioner, or any other person found by the Secretary to have a

substantial interest in the proceedings, submits not later than 10 days after

the date of the Secretary’s publication under subsection (a) of this section a

request for a hearing, the Secretary shall provide for a public hearing and

afford such interested persons an opportunity to be present, to produce

evidence, and to be heard.

SEC. 222. GROUP ELIGIBILITY REQUIREMENTS [19 U.S.C. § 2272].
(a) IN GENERAL. -- A group of workers shall be certified by the Secretary as

eligible to apply for adjustment assistance under this chapter pursuant to a

petition filed under section 221 if the Secretary determines that--

(1) a significant number or proportion of the workers in such workers’ firm

have become totally or partially separated, or are threatened to become

totally or partially separated; and

(2)(A)(i) the sales or production, or both, of such firm have decreased

absolutely;

(ii)(I) imports of articles or services like or directly competitive with

articles produced or services supplied by such firm have increased;

(II) imports of articles like or directly competitive with articles--

(aa) into which one or more component parts produced by such

firm are directly incorporated, or

(bb) which are produced directly using services supplied by such

firm,

have increased; or

(III) imports of articles directly incorporating one or more component

parts produced outside the United States that are like or directly

competitive with imports of articles incorporating one or more

component parts produced by such firm have increased; and

(iii) the increase in imports described in clause (ii) contributed

importantly to such workers’ separation or threat of separation and to

the decline in the sales or production of such firm; or

(B)(i)(I) there has been a shift by such workers’ firm to a foreign country in

the production of articles or the supply of services like or directly

competitive with articles which are produced or services which are supplied

by such firm; or

(II) such workers’ firm has acquired from a foreign country articles or

services that are like or directly competitive with articles which are

produced or services which are supplied by such firm; and

(ii) the shift described in clause (i)(I) or the acquisition of articles or
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services described in clause (i)(II) contributed importantly to such

workers’ separation or threat of separation.

(b) ADVERSELY AFFECTED WORKERS IN PUBLIC AGENCIES.--A group of workers in

a public agency shall be certified by the Secretary as eligible to apply for

adjustment assistance under this chapter pursuant to a petition filed under section

221 if the Secretary determines that--

(1) a significant number or proportion of the workers in the public agency

have become totally or partially separated, or are threatened to become

totally or partially separated;

(2) the public agency has acquired from a foreign country services like or

directly competitive with services which are supplied by such agency; and

(3) the acquisition of services described in paragraph (2) contributed

importantly to such workers’ separation or threat of separation.

(c) ADVERSELY AFFECTED SECONDARY WORKERS.-- A group of workers shall be

certified by the Secretary as eligible to apply for trade adjustment assistance

benefits under this chapter pursuant to a petition filed under section 221 if the

Secretary determines that-

(1) a significant number or proportion of the workers in the workers’ firm or

an appropriate subdivision of the firm have become totally or partially

separated, or are threatened to become totally or partially separated;

(2) the workers’ firm is a supplier or downstream producer to a firm that

employed a group of workers who received a certification of eligibility

under subsection (a) of this section, and such supply or production is related

to the article or service that was the basis for such certification (as defined in

subsection (d) (3) and (4) of this section); and

(3) either--

(A) the workers’ firm is a supplier and the component parts it supplied

to the firm described in paragraph (2) accounted for at least 20 percent

of the production or sales of the workers’ firm; or

(B) a loss of business by the workers’ firm with the firm described in

paragraph (2) contributed importantly to the workers’ separation or

threat of separation determined under paragraph (1).

(d) DEFINITIONS. -- For purposes of this section--

(1) The term “contributed importantly” means a cause which is important

but not necessarily more important than any other cause.

(2)(A) Any firm that engages in exploration or drilling for oil or natural gas

shall be considered to be a firm producing oil or natural gas.

(B) Any firm that engages in exploration or drilling for oil or natural gas, or

otherwise produces oil or natural gas, shall be considered to be producing

articles directly competitive with imports of oil and with imports of natural

gas.

(3) DOWNSTREAM PRODUCER

(A) IN GENERAL.--- The term “downstream producer” means a firm that
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performs additional, value-added production processes or services

directly for another firm for articles or services with respect to which a

group of workers in such other firm has been certified under subsection

(a).

(B) VALUE-ADDED PRODUCTION PROCESSES OR SERVICES. -- For

purposes of subparagraph (A), value-added production processes or

services include final assembly, finishing, testing, packaging, or

maintenance or transportation services.

(4) SUPPLIER. --The term “supplier” means a firm that produces and supplies

directly to another firm component parts for articles, or services, used in the

production of articles or in the supply of services, as the case may be, that

were the basis for a certification of eligibility under subsection (a) of this

section of a group of workers employed by such other firm.

(5) REFERENCE TO FIRM.-- For purposes of subsection (a), the term “firm”

does not include a public agency.

(e) BASIS FOR SECRETARY’S DETERMINATIONS

(1) IN GENERAL. --The Secretary shall, in determining whether to certify a

group of workers under section 223, obtain from the workers’ firm, or a

customer of the workers’ firm, information the Secretary determines to be

necessary to make the certification, through questionnaires and in such other

manner as the Secretary determines appropriate.

(2) ADDITIONAL INFORMATION. --The Secretary may seek additional

information to determine whether to certify a group of workers under

subsection (a), (b), or (c)-

(A) By contacting

(i) officials or employees of the workers’ firm;

(ii) officials of customers of the workers’ firm;

(iii) officials of certified or recognized unions or other duly

authorized representatives of the group of workers; or

(iv) one-stop operators or one-stop partners (as defined in section

101 of the Workforce Investment Act of 1998 (29 U.S.C. § 2801));

or

(B) by using other available sources of information.

(3) VERIFICATION OF INFORMATION

(A) Certification.-- The Secretary shall require a firm or customer to

certify-

(i) all information obtained under paragraph (1) from the firm or

customer (as the case may be) through questionnaires; and

(ii) all other information obtained under paragraph (1) from the

firm or customer (as the case may be) on which the Secretary relies

in making a determination under section 223, unless the Secretary

has a reasonable basis for determining that such information is

accurate and complete without being certified.
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(B) USE OF SUBPOENAS. -- The Secretary shall require the workers’ firm

or a customer of the workers’ firm to provide information requested by

the Secretary under paragraph (1) by subpoena pursuant to section 249

if the firm or customer (as the case may be) fails to provide the

information within 20 days after the date of the Secretary’s request,

unless the firm or customer (as the case may be) demonstrates to the

satisfaction of the Secretary that the firm or customer (as the case may

be) will provide the information within a reasonable period of time.

(C) PROTECTION OF CONFIDENTIAL INFORMATION.-- The Secretary may

not release information obtained under paragraph (1) that the Secretary

considers to be confidential business information unless the firm or

customer (as the case may be) submitting the confidential business

information had notice, at the time of submission, that the information

would be released by the Secretary, or the firm or customer (as the case

may be) subsequently consents to the release of the information.

Nothing in this subparagraph shall be construed to prohibit the

Secretary from providing such confidential business information to a

court in camera or to another party under a protective order issued by a

court.

(f) FIRMS IDENTIFIED BY THE INTERNATIONAL TRADE COMMISSION.--

Notwithstanding any other provision of this chapter, a group of workers covered

by a petition filed under section 221 shall be certified under subsection (a) as

eligible to apply for adjustment assistance under this chapter if--

(1) the workers’ firm is publicly identified by name by the International

Trade Commission as a member of a domestic industry in an investigation

resulting in--

(A) an affirmative determination of serious injury or threat thereof

under section 202(b)(1);

(B) an affirmative determination of market disruption or threat thereof

under section 421(b)(1); or

(C) an affirmative final determination of material injury or threat

thereof under section 705(b)(1)(A) or 735(b)(1) of the Tarriff Act of

1930 (19 U.S.C. §§1671d(b)(1)(A) and 1673d(b)(1)(A));

(2) the petition is filed during the one-year period beginning on the date on

which--

(A) a summary of the report submitted to the President by the

International Trade Commission under section 202(f)(1) with respect to

the affirmative determination described in paragraph (1)(A) is

published in the Federal Register under section 202(f)(3); or

(B) notice of an affirmative determination described in subparagraph

(B) or

(C) of paragraph (1) is published in the Federal Register; and

(3) the workers have become totally or partially separated from the workers’
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firm within--

(A) the one-year period described in paragraph (2); or

(B) notwithstanding section 223(b), the one-year period preceding the

oneyear period described in paragraph (2).

SEC. 223. DETERMINATIONS BY SECRETARY OF LABOR [19 U.S.C.
§2273].
(a) CERTIFICATION OF ELIGIBILITY.-- As soon as possible after the date on which a

petition is filed under section 221, but in any event not later than 40 days after

that date, the Secretary shall determine whether the petitioning group meets the

requirements of section 222 and shall issue a certification of eligibility to apply

for assistance under this subchapter covering workers in any group which meets

such requirements. Each certification shall specify the date on which the total or

partial separation began or threatened to begin.

(b) WORKERS COVERED BY CERTIFICATION.-- A certification under this section

shall not apply to any worker whose last total or partial separation from the firm

before the worker’s application under section 231 occurred more than one year

before the date of the petition on which such certification was granted.

(c) PUBLICATION OF DETERMINATION IN FEDERAL REGISTER.-- Upon reaching a

determination on a petition, the Secretary shall promptly publish a summary of

the determination in the Federal Register and on the website of the Department

of Labor, together with the Secretary’s reasons for making such determination.

(d) TERMINATION OF CERTIFICATION.-- Whenever the Secretary determines, with

respect to any certification of eligibility of the workers of a firm, that total or

partial separations from such firm are no longer attributable to the conditions

specified in section 222, the Secretary shall terminate such certification and

promptly have notice of such termination published in the Federal Register and

on the website of the Department of Labor, together with the Secretary’s reasons

for making such determination. Such termination shall apply only with respect to

total or partial separations occurring after the termination date specified by the

Secretary.

(e) STANDARDS FOR INVESTIGATIONS AND DETERMINATIONS

(1) IN GENERAL. The Secretary shall establish standards, including data

requirements, for investigations of petitions filed under section 221 and

criteria for making determinations under subsection (a).

(2) CONSULTATIONS. -- Not less than 90 days before issuing a final rule with

respect to the standards required under paragraph (1), the Secretary shall

consult with the Committee on Finance of the Senate and the Committee on

Ways and Means of the House of Representatives with respect to such rule.

SEC. 224. STUDY AND NOTIFICATIONS REGARDING CERTAIN
AFFIRMATIVE DETERMINATIONS; INDUSTRY NOTIFICATION OF
ASSISTANCE [19 U.S.C. § 2274].
(a) STUDY OF DOMESTIC INDUSTRY--Whenever the International Trade

Commission (hereafter referred to in this chapter as the “Commission”) begins
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an investigation under section 202 with respect to an industry, the Commission

shall immediately notify the Secretary of such investigation, and the Secretary

shall immediately begin a study of--

(1) the number of workers in the domestic industry producing the like or

directly competitive article who have been or are likely to be certified as

eligible for adjustment assistance, and

(2) the extent to which the adjustment of such workers to the import

competition may be facilitated through the use of existing programs.

(b) REPORT BY THE SECRETARY--The report of the Secretary of the study under

subsection (a) of this section shall be made to the President not later than 15

days after the day on which the Commission makes its report under section

202(f). Upon making his report to the President, the Secretary shall also

promptly make it public (with the exception of information which the Secretary

determines to be confidential) and shall have a summary of it published in the

Federal Register and on the website of the Department of Labor.

(c) NOTIFICATIONS FOLLOWING AFFIRMATIVE GLOBAL SAFEGUARD

DETERMINATIONS. -- Upon making an affirmative determination under section

202(b), the Commission shall promptly notify the Secretary of Labor and the

Secretary of Commerce and, in the case of a determination with respect to an

agricultural commodity, the Secretary of Agriculture, of the determination.

(d) NOTIFICATIONS FOLLOWING AFFIRMATIVE BILATERAL OR PLURILATERAL

SAFEGUARD DETERMINATIONS.--

(1) NOTIFICATIONS OF DETERMINATIONS OF MARKET DISRUPTION.-- Upon

making an affirmative determination under section 221(b)(1), the

Commission shall promptly notify the Secretary of Labor and the Secretary

of Commerce and, in the case of a determination with respect to an

agricultural commodity, the Secretary of Agriculture, of the determination.

(2) NOTIFICATIONS REGARDING TRADE AGREEMENT SAFEGUARDS.-- Upon

making an affirmative determination in a proceeding initiated under an

applicable safeguard provision (other than a provision described in

paragraph (3)) that is enacted to implement a trade agreement to which the

United States is a party, the Commission shall promptly notify the Secretary

of Labor and the Secretary of Commerce and, in the case of a determination

with respect to an agricultural commodity, the Secretary of Agriculture, of

the determination.

(3) NOTIFICATIONS REGARDING TEXTILE AND APPAREL SAFEGUARDS.-- Upon

making an affirmative determination in a proceeding initiated under any

safeguard provision relating to textile and apparel articles that is enacted to

implement a trade agreement to which the United States is a party, the

President shall promptly notify the Secretary of Labor and the Secretary of

Commerce of the determination.

(e) NOTIFICATIONS FOLLOWING CERTAIN AFFIRMATIVE DETERMINATIONS UNDER

TITLE VII OF THE TARIFF ACT OF 1930. -- Upon making an affirmative



- 905 -

determination under section 705(b)(1)(A) or 735(b)(1)(A) of the Tariff Act of

1930 (19 U.S.C. §§ 1671d(b)(1)(A) and 1673d(b)(1)(A)), the Commission shall

promptly notify the Secretary of Labor and the Secretary of Commerce and, in

the case of a determination with respect to an agricultural commodity, the

Secretary of Agriculture, of the determination.

(f) INDUSTRY NOTIFICATION OF ASSISTANCE.-- Upon receiving a notification of a

determination under subsection (c), (d), or (e) with respect to a domestic

industry--

(1) the Secretary of Labor shall--

(A) notify the representatives of the domestic industry affected by the

determination, firms publicly identified by name during the course of

the proceeding relating to the determination, and any certified or

recognized union or, to the extent practicable, other duly authorized

representative of workers employed by such representatives of the

domestic industry, of--

(i) the allowances, training, employment services, and other

benefits available under this chapter;

(ii) the manner in which to file a petition and apply for such

benefits; and

(iii) the availability of assistance in filing such petitions;

(B) notify the Governor of each State in which one or more firms in the

industry described in subparagraph (A) are located of the Commission’s

determination and the identity of the firms; and

(C) upon request, provide any assistance that is necessary to file a

petition under section 221;

(2) the Secretary of Commerce shall--

(A) notify the representatives of the domestic industry affected by the

determination and any firms publicly identified by name during the

course of the proceeding relating to the determination of--

(i) the benefits available under chapter 3 of this subchapter;

(ii) the manner in which to file a petition and apply for such

benefits; and

(iii) the availability of assistance in filing such petitions; and

(B) upon request, provide any assistance that is necessary to file a

petition under section 251; and

(3) in the case of an affirmative determination based upon imports of an

agricultural commodity, the Secretary of Agriculture shall--

(A) notify representatives of the domestic industry affected by the

determination and any agricultural commodity producers publicly

identified by name during the course of the proceeding relating to the

determination of

(i) the benefits available under chapter 6 of this subchapter;

(ii) the manner in which to file a petition and apply for such
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benefits; and

(iii) the availability of assistance in filing such petitions; and

(B) upon request, provide any assistance that is necessary to file a

petition under section 292.

(g) REPRESENTATIVES OF THE DOMESTIC INDUSTRY. -- For purposes of subsection

(f), the term “representatives of the domestic industry” means the persons that

petitioned for relief in connection with--

(1) a proceeding under section 202 or 241 of this Act;

(2) a proceeding under section 702(b) or 732(b) of the Tariff Act of 1930

(19 U.S.C. § 1671d(b) and 1673d(b)); or

(3) any safeguard investigation described in subsection (d)(2) or (d)(3).

SEC. 225. BENEFIT INFORMATION TO WORKERS [19 U.S.C. § 2275].
(a) The Secretary shall provide full information to workers about the benefit

allowances, training, and other employment services available under this chapter

and about the petition and application procedures, and the appropriate filing

dates, for such allowances, training and services. The Secretary shall provide

whatever assistance is necessary to enable groups of workers to prepare petitions

or applications for program benefits. The Secretary shall make every effort to

insure that cooperating State agencies fully comply with the agreements entered

into under section 239(a) and shall periodically review such compliance. The

Secretary shall inform the State Board for Vocational Education or equivalent

agency and other public or private agencies, institutions, and employers, as

appropriate, of each certification issued under section 223 and of projections, if

available, of the needs for training under section 236 as a result of such

certification.

(b)(1) The Secretary shall provide written notice through the mail of the benefits

available under this chapter to each worker whom the Secretary has reason to

believe is covered by a certification made under this subchapter--

(A) at the time such certification is made, if the worker was partially or

totally separated from the adversely affected employment before such

certification, or

(B) at the time of the total or partial separation of the worker from the

adversely affected employment, if subparagraph (A) does not apply.

(2) The Secretary shall publish notice of the benefits available under this

chapter to workers covered by each certification made under this subchapter

in newspapers of general circulation in the areas in which such workers

reside.

(c) Upon issuing a certification under section 223, the Secretary shall notify the

Secretary of Commerce of the identity of each firm covered by the certification.

Subchapter B—Program Benefits
PART I—TRADE ADJUSTMENT ALLOWANCES
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SEC. 231. QUALIFYING REQUIREMENTS FOR WORKERS [19 U.S.C.
§ 2291].
(a) TRADE READJUSTMENT ALLOWANCE CONDITIONS.-- Payment of a trade

readjustment allowance shall be made to an adversely affected worker covered

by a certification under subchapter A of this chapter who files an application for

such allowance for any week of unemployment which begins on or after the date

of such certification, if the following conditions are met:

(1) Such worker’s total or partial separation before the worker’s application

under this part occurred--

(A) on or after the date, as specified in the certification under which the

worker is covered, on which total or partial separation began or

threatened to begin in the adversely affected employment,

(B) before the expiration of the 2-year period beginning on the date on

which the determination under section 223 was made, and

(C) before the termination date (if any) determined pursuant to section

223(d).

(2) Such worker had, in the 52-week period ending with the week in which

such total or partial separation occurred, at least 26 weeks of employment at

wages of $30 or more a week in adversely affected employment with a

single firm, or, if data with respect to weeks of employment with a firm are

not available, equivalent amounts of employment computed under

regulations prescribed by the Secretary. For the purposes of this paragraph,

any week in which such worker--

(A) is on employer-authorized leave for purposes of vacation, sickness,

injury, maternity, or inactive duty or active duty military service for

training,

(B) does not work because of a disability that is compensable under a

workmen’s compensation law or plan of a State or the United States,

(C) had his employment interrupted in order to serve as a full-time

representative of a labor organization in such firm, or

(D) is on call-up for purposes of active duty in a reserve status in the

Armed Forces of the United States, provided such active duty is

“Federal service” as defined in section 8521(a)(1) of Title 5, United

States Code, shall be treated as a week of employment at wages of $30

or more, but not more than 7 weeks, in case of weeks described in

subparagraph (A) or (C), or both (and not more than 26 weeks, in the

case of weeks described in subparagraph (B) or (D)), may be treated as

weeks of employment under this sentence.

(3) Such worker--

(A) was entitled to (or would be entitled to if the worker applied

therefor) unemployment insurance for a week within the benefit period

(i) in which such total or partial separation took place, or (ii) which

began (or would have begun) by reason of the filing of a claim for
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unemployment insurance by such worker after such total or partial

separation;

(B) has exhausted all rights to any unemployment insurance, except

additional compensation that is funded by a State and is not reimbursed

from any Federal funds, to which the worker was entitled (or would be

entitled if the worker applied therefor); and

(C) does not have an unexpired waiting period applicable to the worker

for any such unemployment insurance.

(4) Such worker, with respect to such week of unemployment, would not be

disqualified for extended compensation payable under the Federal-State

Extended Unemployment Compensation Act of 1970 by reason of the work

acceptance and job search requirements in section 202(a) (3) of such Act.

(5) Such worker--

(A)(i) is enrolled in a training program approved by the Secretary under

section 236(a), and

(ii) the enrollment required under clause (i) occurs no later than the

latest of--

(I) in the case of a worker whose most recent total separation from

adversely affected employment that meets the requirements of

paragraphs (1) and (2) occurs after the date on which the Secretary

issues a certification covering the worker, the last day of the 26th

week after such total separation,

(II) in the case of a worker whose most recent total separation from

adversely affected employment that meets the requirements of

paragraphs (1) and (2) occurs before the date on which the

Secretary issues a certification covering the worker, the last day of

the 26th week after the date of such certification,

(III) 45 days after the date specified in subclause (I) or (II), as the

case may be, if the Secretary determines there are extenuating

circumstances that justify an extension in the enrollment period,

(IV) in the case of a worker who fails to enroll by the date required

by subclause (I), (II), or (III), as the case may be, due to the failure

to provide the worker with timely information regarding the date

specified in such subclause, the last day of a period determined by

the Secretary, or

(V) the last day of a period determined by the Secretary to be

approved for enrollment after the termination of a waiver issued

pursuant to subsection (c) of this section,

(B) has, after the date on which the worker became totally separated, or

partially separated, from the adversely affected employment, completed

a training program approved by the Secretary under section 236(a), or

(C) has received a written statement under subsection (c)(1) of this

section after the date described in subparagraph (B).
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(b) If--

(1) the Secretary determines that--

(A) the adversely affected worker--

(i) has failed to begin participation in the training program the

enrollment in which meets the requirement of subsection (a)(5) of this

section, or (ii) has ceased to participate in such training program before

completing such training program, and

(B) there is no justifiable cause for such failure or cessation, or

(2) the certification made with respect to such worker under subsection

(c)(1) of this section is revoked under subsection (c)(2) of this section, no

trade readjustment allowance may be paid to the adversely affected worker

under this chapter for the week in which such failure, cessation, or

revocation occurred, or any succeeding week, until the adversely affected

worker begins or resumes participation in a training program approved

under section 236(a).

(c) WAIVERS OF TRAINING REQUIREMENTS.--

(1) ISSUANCE OF WAIVERS. --The Secretary may issue a written statement to

an adversely affected worker waiving the requirement to be enrolled in training

described in subsection (a)(5)(A) of this section if the Secretary determines that

it is not feasible or appropriate for the worker, because of 1 or more of the

following reasons:

(A) RECALL. -The worker has been notified that the worker will be recalled

by the firm from which the separation occurred.

(B) MARKETABLE SKILLS

(i) IN GENERAL. -- The worker possesses marketable skills for suitable

employment (as determined pursuant to an assessment of the worker,

which may include the profiling system under section 303(j) of the

Social Security Act (42 U.S.C.§ 503(j)), carried out in accordance with

guidelines issued by the Secretary) and there is a reasonable expectation

of employment at equivalent wages in the foreseeable future.

(ii) MARKETABLE SKILLS DEFINED.-- For purposes of clause (i), the term

“marketable skills” may include the possession of a postgraduate degree

from an institution of higher education (as defined in section 102 of the

Higher Education Act of 1965 (20 U.S.C. §1002)) or an equivalent

institution, or the possession of an equivalent

postgraduate certification in a specialized field.

(C) RETIREMENT.-- The worker is within 2 years of meeting all requirements

for entitlement to either--

(i) old-age insurance benefits under title II of the Social Security Act

(42 U.S.C. §§ 401 et seq.) (except for application therefor); or

(ii) a private pension sponsored by an employer or labor organization.

(D) HEALTH. -- The worker is unable to participate in training due to the

health of the worker, except that a waiver under this subparagraph shall not
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be construed to exempt a worker from requirements relating to the

availability for work, active search for work, or refusal to accept work under

Federal or State unemployment compensation laws.

(E) ENROLLMENT UNAVAILABLE. -- The first available enrollment date for

the approved training of the worker is within 60 days after the date of the

determination made under this paragraph, or, if later, there are extenuating

circumstances for the delay in enrollment, as determined pursuant to

guidelines issued by the Secretary.

(F) TRAINING NOT AVAILABLE. --Training approved by the Secretary is not

reasonably available to the worker from either governmental agencies or

private sources (which may include area career and technical education

schools, as defined in section 3 of the Carl D. Perkins Vocational and

Technical Education Act of 1998 (20 U.S.C. § 2302), and employers), no

training that is suitable for the worker is available at a reasonable cost, or no

training funds are available.

(2) DURATION OF WAIVERS

(A) IN GENERAL. -- Except as provided in paragraph (3)(B), a waiver issued

under paragraph (1) shall be effective for not more than 6 months after the date

on which the waiver is issued, unless the Secretary determines otherwise.

(B) REVOCATION. -- The Secretary shall revoke a waiver issued under

paragraph (1) if the Secretary determines that the basis of a waiver is no longer

applicable to the worker and shall notify the worker in writing of the revocation.

(3) AGREEMENTS UNDER SECTION 239 OF THIS TITLE

(A) ISSUANCE BY COOPERATING STATES. -- An agreement under section 239

shall authorize a cooperating State to issue waivers as described in paragraph

(1).

(B) REVIEW OF WAIVERS. An agreement under section 239 shall require a

cooperating State to review each waiver issued by the State under subparagraph

(A), (B), (D), (E), or (F) of paragraph (1)--

(i) 3 months after the date on which the State issues the waiver; and

(ii) on a monthly basis thereafter.

(C) SUBMISSION OF STATEMENTS. -- An agreement under section 239 shall

include a requirement that the cooperating State submit to the Secretary the

written statements provided under paragraph (1) and a statement of the reasons

for the waiver.

SEC. 232. WEEKLY AMOUNTS [19 U.S.C. § 2292].
(a) FORMULA. -- Subject to subsections (b), (c), and (d) of this section, the trade

readjustment allowance payable to an adversely affected worker for a week of

unemployment shall be an amount equal to the most recent weekly benefit

amount of the unemployment insurance payable to the worker for a week of total

unemployment preceding the worker’s first exhaustion of unemployment

insurance (as determined for purposes of section 231(a)(3)(B)) reduced (but not

below zero) by--



- 911 -

(1) any training allowance deductible under subsection (c) of this section;

and

(2) income that is deductible from unemployment insurance under the

disqualifying income provisions of the applicable State law or Federal

unemployment insurance law, except that in the case of an adversely

affected worker who is participating in training under this chapter, such

income shall not include earnings from work for such week that are equal to

or less than the most recent weekly benefit amount of the unemployment

insurance payable to the worker for a week of total unemployment

preceding the worker’s first exhaustion of unemployment insurance (as

determined for purposes of section 231(a)(3)(B)).

(b) ADVERSELY AFFECTED WORKERS WHO ARE UNDERGOING TRAINING.-- Any

adversely affected worker who is entitled to trade readjustment allowances and

who is undergoing training approved by the Secretary shall receive for each

week in which he is undergoing any such training, a trade readjustment

allowance in an amount (computed for such week) equal to the amount computed

under subsection (a) of this section or (if greater) the amount of any weekly

allowance for such training to which he would be entitled under any other

Federal law for the training of workers, if he applied for such allowance. Such

trade readjustment allowance shall be paid in lieu of any training allowance to

which the worker would be entitled under such other Federal law.

(c) DEDUCTION FROM TOTAL NUMBER OF WEEKS OF ALLOWANCE ENTITLEMENT.--

If a training allowance under any Federal law other than this chapter is paid to an

adversely affected worker for any week of unemployment with respect to which

he would be entitled (determined without regard to any disqualification under

section 223(b)) to a trade readjustment allowance if he applied for such

allowance, each such week shall be deducted from the total number of weeks of

trade readjustment allowance otherwise payable to him under section 233(a)

when he applies for a trade readjustment allowance and is determined to be

entitled to such allowance. If such training allowance paid to such worker for

any week of unemployment is less than the amount of the trade readjustment

allowance to which he would be entitled if he applied for such allowance, he

shall receive, when he applies for a trade readjustment allowance and is

determined to be entitled to such allowance, a trade readjustment allowance for

such week equal to such difference.

(d) ELECTION OF TRADE READJUSTMENT ALLOWANCE OR UNEMPLOYMENT

INSURANCE.-- Notwithstanding section 231(a)(3)(B), an adversely affected

worker may elect to receive a trade readjustment allowance instead of

unemployment insurance during any week with respect to which the worker--

(1) is entitled to receive unemployment insurance as a result of the

establishment by the worker of a new benefit year under State law, based in

whole or in part upon part-time or short-term employment in which the

worker engaged after the worker’s most recent total separation from
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adversely affected employment; and

(2) is otherwise entitled to a trade readjustment allowance.

SEC. 233. LIMITATIONS ON TRADE READJUSTMENT
ALLOWANCES. [19U.S.C. § 2293]
(a) Maximum allowance; deduction for unemployment insurance; additional

payments for approved training periods

(1) The maximum amount of trade readjustment allowances payable with

respect to the period covered by any certification to an adversely affected

worker shall be the amount which is the product of 52 multiplied by the

trade readjustment allowance payable to the worker for a week of total

unemployment (as determined under section 232(a)), but such product shall

be reduced by the total sum of the unemployment insurance to which the

worker was entitled (or would have been entitled if he had applied therefor)

in the worker’s first benefit period described in section 231(a)(3)(A).

(2) A trade readjustment allowance under paragraph (1) shall not be paid for

any week occurring after the close of the 104-week period (or, in the case of

an adversely affected worker who requires a program of prerequisite

education or remedial education (as described in section 236(a)(5)(D)) in

order to complete training approved for the worker under section 236, the

130-week period) that begins with the first week following the week in

which the adversely affected worker was most recently totally separated

from adversely affected employment--

(A) within the period which is described in section 231(a)(1), and

(B) with respect to which the worker meets the requirements of section

231(a)(2).

(3) Notwithstanding paragraph (1), in order to assist the adversely affected

worker to complete a training program approved for the worker under

section 236, and in accordance with regulations prescribed by the Secretary,

payments may be made as trade readjustment allowances for up to 78

additional weeks in the 91-week period that--

(A) follows the last week of entitlement to trade readjustment

allowances otherwise payable under this chapter; or

(B) begins with the first week of such training, if such training begins

after the last week described in subparagraph (A). Payments for such

additional weeks may be made only for weeks in such 91- week period

during which the individual is participating in such training.

(b) ADJUSTMENTS OF AMOUNTS PAYABLE.-- Amounts payable to an adversely

affected worker under this chapter shall be subject to such adjustment on a week-

to-week basis as may be required by section 232(b).

(c) SPECIAL ADJUSTMENTS FOR BENEFIT YEARS ENDING WITH EXTENDED BENEFIT

PERIODS.-- Notwithstanding any other provision of this chapter or other Federal

law, if the benefit year of a worker ends within an extended benefit period, the

number of weeks of extended benefits that such worker would, but for this
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subsection, be entitled to in that extended benefit period shall be reduced (but

not below zero) by the number of weeks for which the worker was entitled,

during such benefit year, to trade readjustment allowances under this chapter.

For purposes of this paragraph, the terms “benefit year” and “extended benefit

period” shall have the same respective meanings given to them in the Federal-

State Extended Unemployment Compensation Act of 1970.

(d) WEEK DURING WHICH WORKER RECEIVED ON-THE-JOB TRAINING.-- No trade

readjustment allowance shall be paid to a worker under this chapter for any week

during which the worker is receiving on-the-job training.

(e) WORKERS TREATED AS PARTICIPATING IN TRAINING.-- For purposes of this

chapter, a worker shall be treated as participating in training during any week

which is part of a break in training that does not exceed 30 days if--

(1) the worker was participating in a training program approved under

section 236(a) before the beginning of such break in training, and

(2) the break is provided under such training program.

(f) Notwithstanding any other provision of this section, in order to assist an

adversely affected worker to complete training approved for the worker under

section 236 which includes a program of prerequisite education or remedial

education (as described in section 236(a)(5)(D)), and in accordance with

regulations prescribed by the Secretary, payments may be made as trade

readjustment allowances for up to 26 additional weeks in the 26-week period

that follows the last week of entitlement to trade readjustment allowances

otherwise payable under this chapter.

(g) SPECIAL RULE FOR CALCULATING SEPARATION. -- Notwithstanding any other

provision of this chapter, any period during which a judicial or administrative

appeal is pending with respect to the denial by the Secretary of a petition under

section 223 shall not be counted for purposes of calculating the period of

separation under subsection (a)(2).

(h) SPECIAL RULE FOR JUSTIFIABLE CAUSE.-- If the Secretary determines that

there is justifiable cause, the Secretary may extend the period during which trade

readjustment allowances are payable to an adversely affected worker under

paragraphs (2) and (3) of subsection (a) (but not the maximum amounts of such

allowances that are payable under this section).

(i) SPECIAL RULE WITH RESPECT TO MILITARY SERVICE

(1) IN GENERAL.-- Notwithstanding any other provision of this chapter, the

Secretary may waive any requirement of this chapter that the Secretary

determines is necessary to ensure that an adversely affected worker who is a

member of a reserve component of the Armed Forces and serves a period of

duty described in paragraph (2) is eligible to receive a trade readjustment

allowance, training, and other benefits under this chapter in the same

manner and to the same extent as if the worker had not served the period of

duty.

(2) PERIOD OF DUTY DESCRIBED.-- An adversely affected worker serves a
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period of duty described in this paragraph if, before completing training

under section 236, the worker--

(A) serves on active duty for a period of more than 30 days under a call

or order to active duty of more than 30 days; or

(B) in the case of a member of the Army National Guard of the United

States or Air National Guard of the United States, performs full-time

National Guard duty under section 502(f) of Title 32, United States

Code, for 30 consecutive days or more when authorized by the

President or the Secretary of Defense for the purpose of responding to a

national emergency declared by the President and supported by Federal

funds.

SEC. 234. APPLICATION OF STATE LAWS. [19 U.S.C. § 2294]
(a) IN GENERAL.-- Except where inconsistent with the provisions of this chapter

and subject to such regulations as the Secretary may prescribe, the availability

and disqualification provisions of the State law--

(1) under which an adversely affected worker is entitled to unemployment

insurance (whether or not he has filed a claim for such insurance), or

(2) if he is not so entitled to unemployment insurance, of the State in which

he was totally or partially separated, shall apply to any such worker who

files a claim for trade readjustment allowances. The State law so determined

with respect to a separation of a worker shall remain applicable, for

purposes of the preceding sentence, with respect to such separation until

such worker becomes entitled to unemployment insurance under another

State law (whether or not he has filed a claim for such insurance).

(b) SPECIAL RULE WITH RESPECT TO STATE LAWS AND REGULATIONS ON GOOD

CAUSE FOR WAIVER OF TIME LIMITS OR LATE FILING OF CLAIMS.-- Any law,

regulation, policy, or practice of a cooperating State that allows for a waiver for

good cause of any time limitation relating to the administration of the State

unemployment insurance law shall, in the administration of the program under

this chapter by the State, apply to any time limitation with respect to an

application for a trade readjustment allowance or enrollment in training under

this chapter.

PART II—TRAINING, OTHER EMPLOYMENT SERVICES, AND
ALLOWANCES

SEC. 235. EMPLOYMENT AND CASE MANAGEMENT SERVICES [19
U.S.C. § 2295].
The Secretary shall make available, directly or through agreements with States

under section 239, to adversely affected workers and adversely affected

incumbent workers covered by a certification under subchapter A of this chapter

the following employment and case management services:

(1) Comprehensive and specialized assessment of skill levels and service
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needs, including through--

(A) diagnostic testing and use of other assessment tools; and

(B) in-depth interviewing and evaluation to identify employment

barriers and appropriate employment goals.

(2) Development of an individual employment plan to identify employment

goals and objectives, and appropriate training to achieve those goals and

objectives.

(3) Information on training available in local and regional areas, information

on individual counseling to determine which training is suitable training,

and information on how to apply for such training.

(4) Information on how to apply for financial aid, including referring

workers to educational opportunity centers described in section 402F of the

Higher Education Act of 1965 (20 U.S.C. § 1070a-16), where applicable,

and notifying workers that the workers may request financial aid

administrators at institutions of higher education (as defined in section 102

of such Act (20 U.S.C. § 1002)) to use the administrators’ discretion under

section 479A of such Act (20 U.S.C. § 1087tt) to use current year income

data, rather than preceding year income data, for determining the amount of

need of the workers for Federal financial assistance under title IV of such

Act (20 U.S.C. §§ 1070 et seq.).

(5) Short-term prevocational services, including development of learning

skills, communications skills, interviewing skills, punctuality, personal

maintenance skills, and professional conduct to prepare individuals for

employment or training.

(6) Individual career counseling, including job search and placement

counseling, during the period in which the individual is receiving a trade

adjustment allowance or training under this chapter, and after receiving such

training for purposes of job placement.

(7) Provision of employment statistics information, including the provision

of accurate information relating to local, regional, and national labor market

areas, including--

(A) job vacancy listings in such labor market areas;

(B) information on jobs skills necessary to obtain jobs identified in job

vacancy listings described in subparagraph (A);

(C) information relating to local occupations that are in demand and

earnings potential of such occupations; and

(D) skills requirements for local occupations described in subparagraph

(C).

(8) Information relating to the availability of supportive services, including

services relating to child care, transportation, dependent care, housing

assistance, and need-related payments that are necessary to enable an

individual to participate in training.

SEC. 235A. FUNDING FOR ADMINISTRATIVE EXPENSES AND



- 916 -

EMPLOYMENT AND CASE MANAGEMENT SERVICES [19 U.S.C. §
2295a].
(a) FUNDING FOR ADMINISTRATIVE EXPENSES AND EMPLOYMENT AND CASE

MANAGEMENT SERVICES

(1) IN GENERAL. -- In addition to any funds made available to a State to carry out

section 236 for a fiscal year, the State shall receive for the fiscal year a payment

in an amount that is equal to 15 percent of the amount of such funds.

(2) USE OF FUNDS. -- A State that receives a payment under paragraph (1) shall--

(A) use not more than 2/3 of such payment for the administration of the

trade adjustment assistance for workers program under this chapter,

including for--

(i) processing waivers of training requirements under section 231;

(ii) collecting, validating, and reporting data required under this

chapter; and

(iii) providing reemployment trade adjustment assistance under section

246; and

(B) use not less than 1/3 of such payment for employment and case

management services under section 235.

(b) ADDITIONAL FUNDING FOR EMPLOYMENT AND CASE MANAGEMENT SERVICES

(1) IN GENERAL.-- In addition to any funds made available to a State to carry out

section 236 and the payment under subsection (a)(1) for a fiscal year, the

Secretary shall provide to the State for the fiscal year a payment in the amount of

$350,000.

(2) USE OF FUNDS.-- A State that receives a payment under paragraph (1) shall

use such payment for the purpose of providing employment and case

management services under section 235.

(3) VOLUNTARY RETURN OF FUNDS. -- A State that receives a payment under

paragraph (1) may decline or otherwise return such payment to the Secretary.

SEC. 236. TRAINING [19 U.S.C. § 2296].
(a) (1) If the Secretary determines, with respect to an adversely affected worker

or an adversely affected incumbent worker, that--

(A) there is no suitable employment (which may include technical and

professional employment) available for an adversely affected worker,

(B) the worker would benefit from appropriate training,

(C) there is a reasonable expectation of employment following completion

of such training,

(D) training approved by the Secretary is reasonably available to the worker

from either governmental agencies or private sources (which may include

area career and technical education schools, as defined in section 195(2) of

the Vocational Education Act of 1963, and employers),

(E) the worker is qualified to undertake and complete such training, and

(F) such training is suitable for the worker and available at a reasonable

cost, the Secretary shall approve such training for the worker. Upon such
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approval, the worker shall be entitled to have payment of the costs of such

training (subject to the limitations imposed by this section) paid on the

worker’s behalf by the Secretary directly or through a voucher system.

(2)(A) The total amount of payments that may be made under paragraph (1) shall

not exceed

(i) for each of the fiscal years 2009 and 2010, $575,000,000; and

(ii) for the period beginning October 1, 2010, and ending December 31,

2010, $143,750,000.

(B)(i) The Secretary shall, as soon as practicable after the beginning of each

fiscal year, make an initial distribution of the funds made available to carry out

this section, in accordance with the requirements of subparagraph (C).

(ii) The Secretary shall ensure that not less than 90 percent of the funds

made available to carry out this section for a fiscal year are distributed

to the States by not later than July 15 of that fiscal year.

(C)(i) In making the initial distribution of funds pursuant to subparagraph

(B)(i)for a fiscal year, the Secretary shall hold in reserve 35 percent of the funds

made available to carry out this section for that fiscal year for additional

distributions during the remainder of the fiscal year.

(ii) Subject to clause (iii), in determining how to apportion the initial

distribution of funds pursuant to subparagraph (B)(i) in a fiscal year, the

Secretary shall take into account, with respect to each State—

(I) the trend in the number of workers covered by certifications of

eligibility under this chapter during the most recent 4 consecutive

calendar quarters for which data are available;

(II) the trend in the number of workers participating in training

under this section during the most recent 4 consecutive calendar

quarters for which data are available;

(III) the number of workers estimated to be participating in training

under this section during the fiscal year;

(IV) the amount of funding estimated to be necessary to provide

training approved under this section to such workers during the

fiscal year; and

(V) such other factors as the Secretary considers appropriate

relating to the provision of training under this section.

(iii) In no case may the amount of the initial distribution to a State

pursuant to subparagraph (B)(i) in a fiscal year be less than 25 percent

of the initial

distribution to the State in the preceding fiscal year.

(D) The Secretary shall establish procedures for the distribution of the funds

that remain available for the fiscal year after the initial distribution required

under subparagraph (B)(i). Such procedures may include the distribution of

funds pursuant to requests submitted by States in need of such funds.

(E) If, during a fiscal year, the Secretary estimates that the amount of funds
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necessary to pay the costs of training approved under this section will

exceed the dollar amount limitation specified in subparagraph (A), the

Secretary shall decide how the amount of funds made available to carry out

this section that have not been distributed at the time of the estimate will be

apportioned among the States for the remainder of the fiscal year.

(3) For purposes of applying paragraph (1)(C), a reasonable expectation of

employment does not require that employment opportunities for a worker be

available, or offered, immediately upon the completion of training approved

under paragraph (1).

(4)(A) If the costs of training an adversely affected worker or an adversely

affected incumbent worker are paid by the Secretary under paragraph (1), no

other payment for such costs may be made under any other provision of Federal

law.

(B) No payment may be made under paragraph (1) of the costs of training an

adversely affected worker or an adversely affected incumbent worker if such

costs--

(i) have already been paid under any other provision of Federal law, or

(ii) are reimbursable under any other provision of Federal law and a

portion of such costs have already been paid under such other provision

of Federal law.

(C) The provisions of this paragraph shall not apply to, or take into account,

any funds provided under any other provision of Federal law which are used

for any purpose other than the direct payment of the costs incurred in

training a particular adversely affected worker or an adversely affected

incumbent worker, even if such use has the effect of indirectly paying or

reducing any portion of the costs involved in training the adversely affected

worker or an adversely affected incumbent worker.

(5) Except as provided in paragraph (10), the training programs that may be

approved under paragraph (1) include, but are not limited to--

(A) employer-based training, including--

(i) on-the-job training,

(ii) customized training, and

(iii) apprenticeship programs registered under the Act of August 16,

1937 (commonly known as the “National Apprenticeship Act”; 50 Stat.

664, chapter 663; 29 U.S.C. §§ 50 et seq.),

(B) any training program provided by a State pursuant to title I of the

Workforce Investment Act of 1998 [29 U.S.C. §§ 2801 et seq.],

(C) any training program approved by a private industry council established

under section 102 of such Act,

(D) any program of remedial education,

(E) any program of prerequisite education or coursework required to enroll

in training that may be approved under this section,

(F) any training program (other than a training program described in
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paragraph (7)) for which all, or any portion, of the costs of training the

worker are paid--

(i) under any Federal or State program other than this chapter, or

(ii) from any source other than this section,

(G) any other training program approved by the Secretary, and

(H) any training program or coursework at an accredited institution of

higher education (described in section 102 of the Higher Education Act of

1965 (20 U.S.C. § 1002)), including a training program or coursework for

the purpose of-

(i) obtaining a degree or certification; or

(ii) completing a degree or certification that the worker had previously

begun at an accredited institution of higher education.

The Secretary may not limit approval of a training program under paragraph

(1) to a program provided pursuant to title I of the Workforce Investment Act

of 1998 (29 U.S.C. §§ 2801 et seq.).

(6)(A) The Secretary is not required under paragraph (1) to pay the costs of any

training approved under paragraph (1) to the extent that such costs are paid--

(i) under any Federal or State program other than this chapter, or

(ii) from any source other than this section.

(B) Before approving any training to which subparagraph (A) may apply,

the Secretary may require that the adversely affected worker or adversely

affected incumbent worker enter into an agreement with the Secretary under

which the Secretary will not be required to pay under this section the portion

of the costs of such training that the worker has reason to believe will be

paid under the program, or by the source, described in clause (i) or (ii) of

subparagraph (A).

(7) The Secretary shall not approve a training program if--

(A) all or a portion of the costs of such training program are paid under any

nongovernmental plan or program,

(B) the adversely affected worker or adversely affected incumbent worker

has a right to obtain training or funds for training under such plan or

program, and

(C) such plan or program requires the worker to reimburse the plan or

program from funds provided under this part, or from wages paid under

such training program, for any portion of the costs of such training program

paid under the plan or program.

(8) The Secretary may approve training for any adversely affected worker who is

a member of a group certified under subchapter A of this chapter at any time

after the date on which the group is certified under subchapter A of this chapter,

without regard to whether such worker has exhausted all rights to any

unemployment insurance to which the worker is entitled.

(9)(A) Subject to subparagraph (B), the Secretary shall prescribe regulations

which set forth the criteria under each of the subparagraphs of paragraph (1) that
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will be used as the basis for making determinations under paragraph (1).

(B)(i) In determining under paragraph (1)(E) whether a worker is qualified

to undertake and complete training, the Secretary may approve training for a

period longer than the worker’s period of eligibility for trade readjustment

allowances under part I of this subchapter if the worker demonstrates a

financial ability to complete the training after the expiration of the worker’s

period of eligibility for such trade readjustment allowances.

(ii) In determining the reasonable cost of training under paragraph (1)

(F) with respect to a worker, the Secretary may consider whether other

public or private funds are reasonably available to the worker, except

that the Secretary may not require a worker to obtain such funds as a

condition of approval of training under paragraph (1).

(10) In the case of an adversely affected incumbent worker, the Secretary may

not approve

(A) on-the-job training under paragraph (5)(A)(i); or

(B) customized training under paragraph (5)(A)(ii), unless such training is

for a position other than the worker’s adversely affected employment.

(11) If the Secretary determines that an adversely affected incumbent worker for

whom the Secretary approved training under this section is no longer threatened

with a total or partial separation, the Secretary shall terminate the approval of

such training.

(b) SUPPLEMENTAL ASSISTANCE. -- The Secretary may, where appropriate,

authorize supplemental assistance necessary to defray reasonable transportation

and subsistence expenses for separate maintenance when training is provided in

facilities which are not within commuting distance of a worker’s regular place of

residence. The Secretary may not authorize--

(1) payments for subsistence that exceed whichever is the lesser of (A) the

actual per diem expenses for subsistence, or (B) payments at 50 percent of

the prevailing per diem allowance rate authorized under the Federal travel

regulations, or

(2) payments for travel expenses exceeding the prevailing mileage rate

authorized under the Federal travel regulations.

(c) ON-THE-JOB TRAINING REQUIREMENTS.--

(1) IN GENERAL. -- The Secretary may approve on-the-job training for any

adversely affected worker if--

(A) the worker meets the requirements for training to be approved under

subsection (a)(1);

(B) the Secretary determines that on-the-job training--

(i) can reasonably be expected to lead to suitable employment with the

employer offering the on-the-job training;

(ii) is compatible with the skills of the worker;

(iii) includes a curriculum through which the worker will gain the

knowledge or skills to become proficient in the job for which the



- 921 -

worker is being trained; and

(iv) can be measured by benchmarks that indicate that the worker is

gaining such knowledge or skills; and

(C) the State determines that the on-the-job training program meets the

requirements of clauses (iii) and (iv) of subparagraph (B).

(2) MONTHLY PAYMENTS. -- The Secretary shall pay the costs of on-the-job

training approved under paragraph (1) in monthly installments.

(3) CONTRACTS FOR ON-THE-JOB TRAINING. --

(A) IN GENERAL. -- The Secretary shall ensure, in entering into a contract

with an employer to provide on-the-job training to a worker under this

subsection, that the skill requirements of the job for which the worker is

being trained, the academic and occupational skill level of the worker, and

the work experience of the worker are taken into consideration.

(B) TERM OF CONTRACT. -- Training under any such contract shall be

limited to the period of time required for the worker receiving on-the-job

training to become proficient in the job for which the worker is being

trained, but may not exceed 104 weeks in any case.

(4) EXCLUSION OF CERTAIN EMPLOYERS. -- The Secretary shall not enter into a

contract for on-the-job training with an employer that exhibits a pattern of failing

to provide workers receiving on-the job training from the employer with--

(A) continued, long-term employment as regular employees; and

(B) wages, benefits, and working conditions that are equivalent to the

wages, benefits, and working conditions provided to regular employees who

have worked a similar period of time and are doing the same type of work as

workers receiving on-the-job training from the employer.

(5) LABOR STANDARDS. -- The Secretary may pay the costs of on-the-job

training, notwithstanding any other provision of this section, only if--

(A) no currently employed worker is displaced by such adversely affected

worker (including partial displacement such as a reduction in the hours of

nonovertime work, wages, or employment benefits),

(B) such training does not impair existing contracts for services or collective

bargaining agreements,

(C) in the case of training which would be inconsistent with the terms of a

collective bargaining agreement, the written concurrence of the labor

organization concerned has been obtained,

(D) no other individual is on layoff from the same, or any substantially

equivalent, job for which such adversely affected worker is being trained,

(E) the employer has not terminated the employment of any regular

employee or otherwise reduced the workforce of the employer with the

intention of filling the vacancy so created by hiring such adversely affected

worker,

(F) the job for which such adversely affected worker is being trained is not

being created in a promotional line that will infringe in any way upon the
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promotional opportunities of currently employed individuals,

(G) such training is not for the same occupation from which the worker was

separated and with respect to which such worker’s group was certified

pursuant to section 222,

(H) the employer is provided reimbursement of not more than 50 percent of

the wage rate of the participant, for the cost of providing the training and

additional supervision related to the training,

(I) the employer has not received payment under subsection (a)(1) of this

section with respect to any other on-the-job training provided by such

employer which failed to meet the requirements of subparagraphs (A), (B),

(C), (D), (E), and (F), and

(J) the employer has not taken, at any time, any action which violated the

terms of any certification described in subparagraph (H) made by such

employer with respect to any other on-the-job training provided by such

employer for which the Secretary has made a payment under subsection

(a)(1) of this section.

(d) ELIGIBILITY. -- An adversely affected worker may not be determined to be

ineligible or disqualified for unemployment insurance or program benefits under

this subchapter--

(1) because the worker--

(A) is enrolled in training approved under subsection (a);

(B) left work--

(i) that was not suitable employment in order to enroll in such

training; or

(ii) that the worker engaged in on a temporary basis during a break

in such training or a delay in the commencement of such training;

or

(C) left on-the-job training not later than 30 days after commencing

such training because the training did not meet the requirements of

subsection(c)(1)(B); or

(2) because of the application to any such week in training of the provisions

of State law or Federal unemployment insurance law relating to availability

for work, active search for work, or refusal to accept work.

(e) “SUITABLE EMPLOYMENT” DEFINED. -- For purposes of this section the term

“suitable employment” means, with respect to a worker, work of a substantially

equal or higher skill level than the worker’s past adversely affected employment,

and wages for such work at not less than 80 percent of the worker’s average

weekly wage.

(f) “CUSTOMIZED TRAINING” DEFINED. -- For purposes of this section, the term

“customized training” means training that is--

(1) designed to meet the special requirements of an employer or group of

employers;

(2) conducted with a commitment by the employer or group of employers to
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employ an individual upon successful completion of the training; and

(3) for which the employer pays for a significant portion (but in no case less

than 50 percent) of the cost of such training, as determined by the Secretary.

(g) REGULATIONS WITH RESPECT TO APPORTIONMENT OF TRAINING FUNDS TO

STATES

(1) IN GENERAL. -- Not later than 1 year after February 17, 2009, the

Secretary shall issue such regulations as may be necessary to carry out the

provisions of subsection (a)(2).

(2) CONSULTATIONS.-- The Secretary shall consult with the Committee on

Finance of the Senate and the Committee on Ways and Means of the House

of Representatives not less than 90 days before issuing any regulation

pursuant to paragraph (1).

(h) PART-TIME TRAINING

(1) IN GENERAL. -- The Secretary may approve full-time or part-time training

for a worker under subsection (a).

(2) LIMITATION. -- Notwithstanding paragraph (1), a worker participating in

part-time training approved under subsection (a) may not receive a trade

readjustment allowance under section 231.

SEC. 237. JOB SEARCH ALLOWANCES [19 U.S.C. § 2297].
(a) JOB SEARCH ALLOWANCE AUTHORIZED

(1) IN GENERAL. -- An adversely affected worker covered by a certification

issued under subchapter A of this chapter may file an application with the

Secretary for payment of a job search allowance.

(2) APPROVAL OF APPLICATIONS. -- The Secretary may grant an allowance

pursuant to an application filed under paragraph (1) when all of the

following apply:

(A) ASSIST ADVERSELY AFFECTED WORKER. -- The allowance is paid to

assist an adversely affected worker who has been totally separated in

securing a job within the United States.

(B) LOCAL EMPLOYMENT NOT AVAILABLE. -- The Secretary determines

that the worker cannot reasonably be expected to secure suitable

employment in the commuting area in which the worker resides.

(C) APPLICATION. -- The worker has filed an application for the

allowance with the Secretary before--

(i) the later of--

(I) the 365th day after the date of the certification under which

the worker is certified as eligible; or

(II) the 365th day after the date of the worker’s last total

separation; or

(ii) the date that is the 182d day after the date on which the worker

concluded training.

(b) AMOUNT OF ALLOWANCE.--

(1) IN GENERAL.-- An allowance granted under subsection (a) of this section
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shall provide reimbursement to the worker of all necessary job search

expenses as prescribed by the Secretary in regulations.

(2) MAXIMUM ALLOWANCE.-- Reimbursement under this subsection may not

exceed $1,500 for any worker.

(3) ALLOWANCE FOR SUBSISTENCE AND TRANSPORTATION.-- Reimbursement

under this subsection may not be made for subsistence and transportation

expenses at levels exceeding those allowable under section

236(b) (1) and (2) of this title.

(c) EXCEPTION. -- Notwithstanding subsection (b) of this section, the Secretary

shall reimburse any adversely affected worker for necessary expenses incurred

by the worker in participating in a job search program approved by the

Secretary.

SEC. 238. RELOCATION ALLOWANCES [19 U.S.C. § 2298]
(a) RELOCATION ALLOWANCE AUTHORIZED

(1) IN GENERAL.-- Any adversely affected worker covered by a certification

issued under subchapter A of this chapter may file an application for a

relocation allowance with the Secretary, and the Secretary may grant the

relocation allowance, subject to the terms and conditions of this section.

(2) CONDITIONS FOR GRANTING ALLOWANCE.-- A relocation allowance may

be granted if all of the following terms and conditions are met:

(A) ASSIST AN ADVERSELY AFFECTED WORKER.-- The relocation

allowance will assist an adversely affected worker in relocating within

the United States.

(B) LOCAL EMPLOYMENT NOT AVAILABLE. -- The Secretary determines

that the worker cannot reasonably be expected to secure suitable

employment in the commuting area in which the worker resides.

(C) TOTAL SEPARATION.-- The worker is totally separated from

employment at the time relocation commences.

(D) SUITABLE EMPLOYMENT OBTAINED.-- The worker--

(i) has obtained suitable employment affording a reasonable

expectation of long-term duration in the area in which the worker

wishes to relocate; or

(ii) has obtained a bona fide offer of such employment.

(E) APPLICATION. -- The worker filed an application with the Secretary

before--

(i) the later of--

(I) the 425th day after the date of the certification under

subchapter A of this chapter; or

(II) the 425th day after the date of the worker’s last total

separation; or

(ii) the date that is the 182d day after the date on which the worker

concluded training.

(b) AMOUNT OF ALLOWANCE.-- The relocation allowance granted to a worker
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under subsection (a) of this section includes--

(1) all reasonable and necessary expenses (including, but not limited to,

subsistence and transportation expenses at levels not exceeding those

allowable under section 236(b) (1) and (2) of this title specified in

regulations prescribed by the Secretary) incurred in transporting the worker,

the worker’s family, and household effects; and

(2) a lump sum equivalent to 3 times the worker’s average weekly wage, up

to a maximum payment of $1,500.

(c) LIMITATIONS.-- A relocation allowance may not be granted to a worker

unless--

(1) the relocation occurs within 182 days after the filing of the application

for relocation assistance; or

(2) the relocation occurs within 182 days after the conclusion of training, if

the worker entered a training program approved by the Secretary under

section 236(b) (1) and (2).

Subchapter C—General Provisions

SEC. 239. AGREEMENTS WITH STATES. [19 U.S.C. § 2311].
(a) AUTHORITY OF SECRETARY TO ENTER INTO AGREEMENTS.-- The Secretary is

authorized on behalf of the United States to enter into an agreement with any

State, or with any State agency (referred to in this subchapter as “cooperating

States” and “cooperating States agencies” respectively). Under such an

agreement, the cooperating State agency (1) as agent of the United States, shall

receive applications for, and shall provide, payments on the basis provided in

this chapter, (2) in accordance with subsection (f), shall make available to

adversely affected workers and adversely affected incumbent workers covered

by a certification under subchapter A of this chapter the employment and case

management services described in section 235, (3) shall make any certifications

required under section 231(c)(2), and (4) shall otherwise cooperate with the

Secretary and with other State and Federal agencies in providing payments and

services under this chapter.

(b) AMENDMENT, SUSPENSION, AND TERMINATION OF AGREEMENTS.-- Each

agreement under this subchapter shall provide the terms and conditions upon

which the agreement may be amended, suspended, or terminated.

(c) FORM AND MANNER OF DATA.-- Each agreement under this subchapter shall--

(1) provide the Secretary with the authority to collect any data the Secretary

determines necessary to meet the requirements of this chapter; and

(2) specify the form and manner in which any such data requested by the

Secretary shall be reported.

(d) UNEMPLOYMENT INSURANCE.-- Each agreement under this subchapter shall

provide that unemployment insurance otherwise payable to any adversely

affected worker will not be denied or reduced for any week by reason of any
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right to payments under this chapter.

(e) REVIEW.-- A determination by a cooperating State agency with respect to

entitlement to program benefits under an agreement is subject to review in the

same manner and to the same extent as determinations under the applicable State

law and only in that manner and to that extent.

(f) COORDINATION OF BENEFITS AND ASSISTANCE.-- Any agreement entered into

under this section shall provide for the coordination of the administration of the

provisions for employment services, training, and supplemental assistance under

sections 235 and 236 and under title I of the Workforce Investment Act of 1998

[29 U.S.C. §§ 2801 et seq.] upon such terms and conditions as are established by

the Secretary in consultation with the States and set forth in such agreement. Any

agency of the State jointly administering such provisions under such agreement

shall be considered to be a cooperating State agency for purposes of this chapter.

(g) ADVISING AND INTERVIEWING ADVERSELY AFFECTED WORKERS.-- Each

cooperating State agency shall, in carrying out subsection (a)(2) of this

section--

(1) advise each worker who applies for unemployment insurance of the

benefits under this chapter and the procedures and deadlines for applying for

such benefits,

(2) facilitate the early filing of petitions under section 221 for any workers

that the agency considers are likely to be eligible for benefits under this

chapter,

(3) advise each adversely affected worker to apply for training under section

236(a) before, or at the same time, the worker applies for trade readjustment

allowances under part I of subchapter B,

(4) perform outreach to, intake of, and orientation for adversely affected

workers and adversely affected incumbent workers covered by a

certification under subchapter A of this chapter with respect to assistance

and benefits available under this chapter, and

(5) make employment and case management services described in section

235 available to adversely affected workers and adversely affected

incumbent workers covered by a certification under subchapter A of this

chapter and, if funds provided to carry out this chapter are insufficient to

make such services available, make arrangements to make such services

available through other Federal programs.

(h) SUBMISSION OF INFORMATION FOR COORDINATION OF WORKFORCE

INVESTMENT ACTIVITIES.-- In order to promote the coordination of workforce

investment activities in each State with activities carried out under this chapter,

any agreement entered into under this section shall provide that the State shall

submit to the Secretary, in such form as the Secretary may require, the

description and information described in paragraphs (8) and (14) of section

112(b) of the Workforce Investment Act of 1998 (29 U.S.C. § 2822(b)) and a

description of the State’s rapid response activities under section 221(a)(2)(A).
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(i) CONTROLMEASURES

(1) IN GENERAL.-- The Secretary shall require each cooperating State and

cooperating State agency to implement effective control measures and to

effectively oversee the

operation and administration of the trade adjustment assistance program

under this chapter, including by means of monitoring the operation of

control measures to improve the accuracy and timeliness of the data being

collected and reported.

(2) DEFINITION.-- For purposes of paragraph (1), the term “control

measures” means measures that--

(A) are internal to a system used by a State to collect data; and

(B) are designed to ensure the accuracy and verifiability of such data.

(j) DATA REPORTING

(1) IN GENERAL.-- Any agreement entered into under this section shall

require the cooperating State or cooperating State agency to report to the

Secretary on a quarterly basis comprehensive performance accountability

data, to consist of--

(A) the core indicators of performance described in paragraph (2)(A);

(B) the additional indicators of performance described in paragraph

(2)(B), if any; and

(C) a description of efforts made to improve outcomes for workers

under the trade adjustment assistance program.

(2) CORE INDICATORS DESCRIBED

(A) IN GENERAL.-- The core indicators of performance described in this

paragraph are--

(i) the percentage of workers receiving benefits under this chapter

who are employed during the second calendar quarter following the

calendar

quarter in which the workers cease receiving such benefits;

(ii) the percentage of such workers who are employed in each of

the third and fourth calendar quarters following the calendar

quarter in which the workers cease receiving such benefits; and

(iii) the earnings of such workers in each of the third and fourth

calendar quarters following the calendar quarter in which the

workers cease receiving such benefits.

(B) ADDITIONAL INDICATORS.-- The Secretary and a cooperating State

or cooperating State agency may agree upon additional indicators of

performance for the trade adjustment assistance program under this

chapter, as appropriate.

(3) STANDARDS WITH RESPECT TO RELIABILITY OF DATA. -- In preparing the

quarterly report required by paragraph (1), each cooperating State or

cooperating State agency shall establish procedures that are consistent with

guidelines to be issued by the Secretary to ensure that the data reported are
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valid and reliable.

(k) VERIFICATION OF ELIGIBILITY FOR PROGRAM BENEFITS

(1) IN GENERAL.-- An agreement under this subchapter shall provide that the

State shall periodically redetermine that a worker receiving benefits under

this subchapter who is not a citizen or national of the United States remains

in a satisfactory immigration status. Once satisfactory immigration status

has been initially verified through the immigration status verification system

described in section 1137(d) of the Social Security Act (42 U.S.C. § 1320b-

7(d)) for purposes of establishing a worker’s eligibility for unemployment

compensation, the State shall reverify the worker’s immigration status if the

documentation provided during initial verification will expire during the

period in which that worker is potentially eligible to receive benefits under

this subchapter. The State shall conduct such redetermination in a timely

manner, utilizing the immigration status verification system described in

section 1137(d) of the Social Security Act (42 U.S.C. § 1320b-7(d)).

(2) PROCEDURES.-- The Secretary shall establish procedures to ensure the

uniform application by the States of the requirements of this subsection.

SEC. 240. ADMINISTRATION ABSENT STATE AGREEMENT[19 U.S.C.
§ 2312].
(a) In any State where there is no agreement in force between a State or its

agency under section 239, the Secretary shall arrange under regulations

prescribed by him for performance of all necessary functions under subchapter B

of this chapter, including provision for a fair hearing for any worker whose

application for payments is denied.

(b) A final determination under subsection (a) of this section with respect to

entitlement to program benefits under subchapter B of this chapter is subject to

review by the courts in the same manner and to the same extent as is provided by

section 205(g) of the Social Security Act (42 U.S.C. 405(g)).

SEC. 241. PAYMENTS TO STATES [19 U.S.C. § 2313].
(a) The Secretary shall from time to time certify to the Secretary of the Treasury

for payment to each cooperating State the sums necessary to enable such State as

agent of the United States to make payments provided for by this chapter.

(b) All money paid a State under this section shall be used solely for the

purposes for which it is paid; and money so paid which is not used for such

purposes shall be returned, at the time specified in the agreement under this

subchapter, to the Secretary of the Treasury.

(c) Any agreement under this subchapter may require any officer or employee of

the State certifying payments or disbursing funds under the agreement or

otherwise participating in the performance of the agreement, to give a surety

bond to the United States in such amount as the Secretary may deem necessary,

and may provide for the payment of the cost of such bond from funds for

carrying out the purposes of this chapter.
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SEC. 242. LIABILITIES OF CERTIFYING AND DISBURSING
OFFICERS [19U.S.C. § 2314].
(a) No person designated by the Secretary, or designated pursuant to an

agreement under this subchapter, as a certifying officer, shall, in the absence of

gross negligence or intent to defraud the United States, be liable with respect to

any payment certified by him under this chapter.

(b) No disbursing officer shall, in the absence of gross negligence or intent to

defraud the United States, be liable with respect to any payment by him under

this chapter if it was based upon a voucher signed by a certifying officer

designated as provided in subsection (a) of this section.

SEC. 243. FRAUD AND RECOVERY OF OVERPAYMENTS [19 U.S.C. §
2315].
(a) (1) If a cooperating State agency, the Secretary, or a court of competent

jurisdiction determines that any person has received any payment under this

chapter to which the person was not entitled, including a payment referred to in

subsection (b) of this section, such person shall be liable to repay such amount to

the State agency or the Secretary, as the case may be, except that the State

agency or the Secretary shall waive such repayment if such agency or the

Secretary determines that--

(A) the payment was made without fault on the chapter of such

individual, and

(B) requiring such repayment would cause a financial hardship for the

individual (or the individual’s household, if applicable) when taking

into consideration the income and resources reasonably available to the

individual (or household) and other ordinary living expenses of the

individual (or household).

(2) Unless an overpayment is otherwise recovered, or waived under

paragraph (1), the State agency or the Secretary shall recover the

overpayment by deductions from any sums payable to such person under

this chapter, under any Federal unemployment compensation law

administered by the State agency or the Secretary, or under any other

Federal law administered by the State agency or the Secretary which

provides for the payment of assistance or an allowance with respect to

unemployment, and, notwithstanding any other provision of State law or

Federal law to the contrary, the Secretary may require the State agency to

recover any overpayment under this chapter by deduction from any

unemployment insurance payable to such person under the State law, except

that no single deduction under this paragraph shall exceed 50 percent of the

amount otherwise payable.

(b) If a cooperating State agency, the Secretary, or a court of competent

jurisdiction determines that an individual--

(1) knowingly has made, or caused another to make, a false statement or

representation of a material fact, or
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(2) knowingly has failed, or caused another to fail, to disclose a material

fact, and as a result of such false statement or representation, or of such

nondisclosure, such individual has received any payment under this chapter

to which the individual was not entitled, such individual shall, in addition to

any other penalty provided by law, be ineligible for any further payments

under this chapter.

(c) Except for overpayments determined by a court of competent jurisdiction, no

repayment may be required, and no deduction may be made, under this section

until a determination under subsection (a) (1) of this section by the State agency

or the Secretary, as the case may be, has been made, notice of the determination

and an opportunity for a fair hearing thereon has been given to the individual

concerned, and the determination has become final.

(d) Any amount recovered under this section shall be returned to the Treasury of

the United States.

SEC. 244. PENALTIES [19 U.S.C. § 2316].
Any person who--

(1) makes a false statement of a material fact knowing it to be false, or

knowingly fails to disclose a material fact, for the purpose of obtaining or

increasing for that person or for any other person any payment authorized to

be furnished under this chapter or pursuant to an agreement under section

239, or

(2) makes a false statement of a material fact knowing it to be false, or

knowingly fails to disclose a material fact, when providing information to

the Secretary during an investigation of a petition under section 221,

shall be imprisoned for not more than one year, or fined under Title 18, or both.

SEC. 245. AUTHORIZATION OF APPROPRIATIONS [19 U.S.C. § 2317].
(a) IN GENERAL.-- There are authorized to be appropriated to the Department of

Labor, for the period beginning October 1, 2001, and ending December 31,

2010, such sums as may be necessary to carry out the purposes of this chapter.

(b) PERIOD OF EXPENDITURE.-- Funds obligated for any fiscal year to carry out

activities under sections 235 through 238 may be expended by each State

receiving such funds during that fiscal year and the succeeding two fiscal years.

SEC. 246. REEMPLOYMENT TRADE ADJUSTMENT ASSISTANCE
PROGRAM. [19 U.S.C. § 2318]
(a) IN GENERAL.--

(1) ESTABLISHMENT.-- The Secretary shall establish a reemployment trade

adjustment assistance program for older workers that provides the benefits

described in paragraph (2).

(2) BENEFITS.—

(A) PAYMENTS.-- A State shall use the funds provided to the State

under section 241 to pay, for the eligibility period under subparagraph

(A) or (B) of paragraph (4) (as the case may be), to a worker described

in paragraph (3)(B), 50 percent of the difference between--
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(i) the wages received by the worker at the time of separation; and

(ii) the wages received by the worker from reemployment.

(B) HEALTH INSURANCE.-- A worker described in paragraph (3)(B)

participating in the program established under paragraph (1) is eligible

to receive, for the eligibility period under subparagraph (A) or (B) of

paragraph (4) (as the case may be), a credit for health insurance costs

under section 35 of The Internal Revenue Code of 1986.

(C) TRAINING AND OTHER SERVICES.-- A worker described in paragraph

(3)(B) participating in the program established under paragraph (1) is

eligible to receive training approved under section 236 and employment

and case management services under section 235.

(3) ELIGIBILITY.--

(A) IN GENERAL.-- A group of workers certified under subchapter A of

this chapter as eligible for adjustment assistance under subchapter A of

this chapter is eligible for benefits described in paragraph (2) under the

program established under paragraph (1).

(B) INDIVIDUAL ELIGIBILITY.- A worker in a group of workers described

in subparagraph (A) may elect to receive benefits described in

paragraph (2) under the program established under paragraph (1) if the

worker--

(i) is at least 50 years of age;

(ii) earns not more than $55,000 each year in wages from

reemployment;

(iii)(I) is employed on a full-time basis as defined by the law of the

State in which the worker is employed and is not enrolled in a

training program approved under section 236; or

(II) is employed at least 20 hours per week and is enrolled in a

training program approved under section 236; and

(iv) is not employed at the firm from which the worker was

separated.

(4) ELIGIBILITY PERIOD FOR PAYMENTS.—

(A) WORKER WHO HAS NOT RECEIVED TRADE READJUSTMENT

ALLOWANCE.-- In the case of a worker described in paragraph (3)(B)

who has not received a trade readjustment allowance under part I of

subchapter B of this chapter pursuant to the certification described in

paragraph (3)(A), the worker may receive benefits described in

paragraph (2) for a period not to exceed 2 years beginning on the earlier

of--

(i) the date on which the worker exhausts all rights to

unemployment insurance based on the separation of the worker

from the adversely affected employment that is the basis of the

certification; or

(ii) the date on which the worker obtains reemployment described



- 932 -

in paragraph (3)(B).

(B) WORKER WHO HAS RECEIVED TRADE READJUSTMENT ALLOWANCE.--

In the case of a worker described in paragraph (3)(B) who has received

a trade readjustment allowance under part I of subchapter B of this

chapter pursuant to the certification described in paragraph (3)(A), the

worker may receive benefits described in paragraph (2) for a period of

104 weeks beginning on the date on which the worker obtains

reemployment described in paragraph (3)(B), reduced by the total

number of weeks for which the worker received such trade readjustment

allowance.

(5) TOTAL AMOUNT OF PAYMENTS

(A) IN GENERAL.-- The payments described in paragraph (2)(A) made to

a worker may not exceed--

(i) $12,000 per worker during the eligibility period under

paragraph (4)(A); or

(ii) the amount described in subparagraph (B) per worker during

the eligibility period under paragraph (4)(B).

(B) AMOUNT DESCRIBED.-- The amount described in this subparagraph

is the amount equal to the product of--

(i) $12,000, and

(ii) the ratio of--

(I) the total number of weeks in the eligibility period under

paragraph (4)(B) with respect to the worker, to

(II) 104 weeks.

(6) CALCULATION OF AMOUNT OF PAYMENTS FOR CERTAIN WORKERS

(A) IN GENERAL.-- In the case of a worker described in paragraph

(3)(B)(iii)(II), paragraph (2)(A) shall be applied by substituting the

percentage described in subparagraph (B) for “50 percent”.

(B) PERCENTAGE DESCRIBED.-- The percentage described in this

subparagraph is the percentage--

(i) equal to 1/2 of the ratio of--

(I) the number of weekly hours of employment of the worker

referred to in paragraph (3)(B)(iii)(II), to

(II) the number of weekly hours of employment of the worker

at the time of separation, but

(ii) in no case more than 50 percent.

(7) LIMITATION ON OTHER BENEFITS.-- A worker described in paragraph

(3)(B) may not receive a trade readjustment allowance under part I of

subchapter B of this chapter pursuant to the certification described in

paragraph (3)(A) during any week for which the worker receives a payment

described in paragraph (2)(A).

(b) TERMINATION

(1) IN GENERAL.-- Except as provided in paragraph (2), no payments may be
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made by a State under the program established under subsection (a)(1) of

this section after December 31, 2010.

(2) Exception.-- Notwithstanding paragraph (1), a worker receiving

payments under the program established under subsection (a)(1) of this

section on the termination date described in paragraph (1) shall continue to

receive such payments if the worker meets the criteria described in

subsection (a)(3) of this section.

SEC. 247. DEFINITIONS [19 U.S.C. § 2319].
For purposes of this chapter--

(1) The term “adversely affected employment” means employment in a firm,

if workers of such firm are eligible to apply for adjustment assistance under

this chapter.

(2) The term “adversely affected worker” means an individual who, because

of lack of work in adversely affected employment, has been totally or

partially separated from such employment.

(3) Subject to section 222(d)(5), the term “firm” means--

(A) a firm, including an agricultural firm, service sector firm, or public

agency; or

(B) an appropriate subdivision thereof.

(4) The term “average weekly wage” means one-thirteenth of the total wages

paid to an individual in the high quarter. For purposes of this computation,

the high quarter shall be that quarter in which the individual’s total wages

were highest among the first 4 of the last 5 completed calendar quarters

immediately before the quarter in which occurs the week with respect to

which the computation is made. Such week shall be the week in which total

separation occurred, or, in cases where partial separation is claimed, an

appropriate week, as defined in regulations prescribed by the Secretary.

(5) The term “average weekly hours” means the average hours worked by

the individual (excluding overtime) in the employment from which he has

been or claims to have been separated in the 52 weeks (excluding weeks

during which the individual was sick or on vacation) preceding the week

specified in the last sentence of paragraph (4).

(6) The term “partial separation” means, with respect to an individual who

hasnot been totally separated, that he has had--

(A) his hours of work reduced to 80 percent or less of his average

weekly hours in adversely affected employment, and

(B) his wages reduced to 80 percent or less of his average weekly wage

in such adversely affected employment.

(7) The term “public agency” means a department or agency of a State or

local government or of the Federal Government, or a subdivision thereof.

(8) The term “State” includes the District of Columbia and the

Commonwealth of Puerto Rico; and the term “United States” when used in

the geographical sense includes such Commonwealth.
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(9) The term “State agency” means the agency of the State which

administers the State law.

(10) The term “State law” means the unemployment insurance law of the

State approved by the Secretary of Labor under section 3304 of the Internal

Revenue Code of 1954.

(11) The term “total separation” means the layoff or severance of an

individual from employment with a firm in which adversely affected

employment exists.

(12) The term “unemployment insurance” means the unemployment

compensation payable to an individual under any State law or Federal

unemployment compensation law, including chapter 85 of Title 5 and the

Railroad Unemployment Insurance Act [45 U.S.C. §§ 351 et seq.]. The

terms “regular compensation”, “additional compensation”, and “extended

compensation” have the same respective meanings that are given them in

section 205(2), (3), and (4) of the Federal-State Extended Unemployment

Compensation Act of 1970 (26 U.S.C. § 3304 note).

(13) The term “week” means a week as defined in the applicable State law.

(14) The term “week of unemployment” means a week of total, part-total, or

partial unemployment as determined under the applicable State law or

Federal unemployment insurance law.

(15) The term “benefit period” means, with respect to an individual--

(A) the benefit year and any ensuing period, as determined under

applicable State law, during which the individual is eligible for regular

compensation, additional compensation, or extended compensation, or

(B) the equivalent to such a benefit year or ensuing period provided for

under the applicable Federal unemployment insurance law.

(16) The term “on-the-job training” means training provided by an employer

to an individual who is employed by the employer.

(17)(A) The term “job search program” means a job search workshop or job

finding club.

(B) The term “job search workshop” means a short (1 to 3 days)

seminar designed to provide participants with knowledge that will

enable the participants to find jobs. Subjects are not limited to, but

should include, labor market information, resume writing, interviewing

techniques, and techniques for finding job openings.

(C) The term “job finding club” means a job search workshop which

includes a period (1 to 2 weeks) of structured, supervised activity in

which participants attempt to obtain jobs.

(18) The term “service sector firm” means a firm engaged in the business of

supplying services.

(19) The term “adversely affected incumbent worker” means a worker who--

(A) is a member of a group of workers who have been certified as

eligible to apply for adjustment assistance under subchapter A of this
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chapter;

(B) has not been totally or partially separated from adversely affected

employment; and

(C) the Secretary determines, on an individual basis, is threatened with

total or partial separation.

SEC. 248. REGULATIONS [19 U.S.C. § 2320].
(a) IN GENERAL.-- The Secretary shall prescribe such regulations as may be

necessary to carry out the provisions of this chapter.

(b) CONSULTATIONS.-- Not later than 90 days before issuing a regulation under

subsection (a), the Secretary shall consult with the Committee on Finance of the

Senate and the Committee on Ways and Means of the House of Representatives

with respect to the regulation.

SEC. 249. SUBPOENA POWER [19 U.S.C. § 2321].
(a) The Secretary may require by subpoena the attendance of witnesses and the

production of evidence necessary for the Secretary to make a determination

under the provisions of this chapter.

(b) If a person refuses to obey a subpoena issued under subsection (a) of this

section, a United States district court within the jurisdiction of which the relevant

proceeding under this chapter is conducted may, upon petition by the Secretary,

issue an order requiring compliance with such subpoena.

SEC. 249A. OFFICE OF TRADE ADJUSTMENT ASSISTANCE [19
U.S.C. §2322].
(a) ESTABLISHMENT.-- There is established in the Department of Labor an office

to be known as the Office of Trade Adjustment Assistance (in this section

referred to as the “Office”).

(b) HEAD OF OFFICE. -- The head of the Office shall be an administrator, who

shall report directly to the Deputy Assistant Secretary for Employment and

Training.

(c) PRINCIPAL FUNCTIONS.-- The principal functions of the administrator of the

Office shall be—

(1) to oversee and implement the administration of trade adjustment

assistance program under this chapter; and

(2) to carry out functions delegated to the Secretary of Labor under this

chapter, including--

(A) making determinations under section 223;

(B) providing information under section 225 about trade adjustment

assistance to workers and assisting such workers to prepare petitions or

applications for program benefits;

(C) providing assistance to employers of groups of workers that have

filed petitions under section 221 in submitting information required by

the Secretary relating to the petitions;

(D) ensuring workers covered by a certification of eligibility under

subchapter A of this chapter receive the employment and case
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management services described in section 235;

(E) ensuring that States fully comply with agreements entered into

under section 239;

(F) advocating for workers applying for benefits available under this

chapter;

(G) establishing and overseeing a hotline that workers, employers, and

other entities may call to obtain information regarding eligibility

criteria,procedural requirements, and benefits available under this

chapter; and

(H) carrying out such other duties with respect to this chapter as the

Secretary specifies for purposes of this section.

(d) ADMINISTRATION.--

(1) DESIGNATION.-- The administrator shall designate an employee of the

Department of Labor with appropriate experience and expertise to carry out

the duties described in paragraph (2).

(2) DUTIES.-- The employee designated under paragraph (1) shall--

(A) receive complaints and requests for assistance related to the trade

adjustment assistance program under this chapter;

(B) resolve such complaints and requests for assistance, in coordination

with other employees of the Office;

(C) compile basic information concerning such complaints and requests

for assistance; and

(D) carry out such other duties with respect to this chapter as the

Secretary specifies for purposes of this section.

SEC. 249B. COLLECTION AND PUBLICATION OF DATA AND
REPORTS; INFORMATION TO WORKERS. [19 U.S.C. § 2323]
(a) IN GENERAL.-- Not later than 180 days after February 17, 2009, the Secretary

shall implement a system to collect and report the data described in subsection

(b), as well as any other information that the Secretary considers appropriate to

effectively carry out this chapter.

(b) DATA TO BE INCLUDED.-- The system required under subsection (a) shall

include collection of and reporting on the following data for each fiscal year:

(1) DATA ON PETITIONS FILED, CERTIFIED, AND DENIED

(A) The number of petitions filed, certified, and denied under this

chapter.

(B) The number of workers covered by petitions filed, certified, and

denied.

(C) The number of petitions, classified by

(i) the basis for certification, including increased imports, shifts in

production, and other bases of eligibility; and

(ii) congressional district of the United States.

(D) The average time for processing such petitions.

(2) DATA ON BENEFITS RECEIVED
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(A) The number of workers receiving benefits under this chapter.

(B) The number of workers receiving each type of benefit, including

training, trade readjustment allowances, employment and case

management services, and relocation and job search allowances, and, to

the extent feasible, credits for health insurance costs under section 35 of

the Internal Revenue Code of 1986.

(C) The average time during which such workers receive each such type

of benefit.

(3) DATA ON TRAINING

(A) The number of workers enrolled in training approved under section

236, classified by major types of training, including classroom training,

training through distance learning, on-the-job training, and customized

training.

(B) The number of workers enrolled in full-time training and part-time

training.

(C) The average duration of training.

(D) The number of training waivers granted under section 231(c),

classified by type of waiver.

(E) The number of workers who complete training and the duration of

such training.

(F) The number of workers who do not complete training.

(4) DATA ON OUTCOMES

(A) A summary of the quarterly reports required under section 239(j).

(B) The sectors in which workers are employed after receiving benefits

under this chapter.

(5) DATA ON RAPID RESPONSE ACTIVITIES.-- Whether rapid response

activities were provided with respect to each petition filed under section

221.

(c) CLASSIFICATION OF DATA.-- To the extent possible, in collecting and

reporting the data described in subsection (b), the Secretary shall classify the

data by industry, State, and national totals.

(d) REPORT.-- Not later than December 15 of each year, the Secretary shall

submit to the Committee on Finance of the Senate and the Committee on Ways

and Means of the House of Representatives a report that includes--

(1) a summary of the information collected under this section for the

preceding fiscal year;

(2) information on the distribution of funds to each State pursuant to section

236(a)(2); and

(3) any recommendations of the Secretary with respect to changes in

eligibility requirements, benefits, or training funding under this chapter

based on the data collected under this section.

(e) AVAILABILITY OF DATA

(1) IN GENERAL.-- The Secretary shall make available to the public, by
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publishing on the website of the Department of Labor and by other means,

as appropriate--

(A) the report required under subsection (d);

(B) the data collected under this section, in a searchable format; and

(C) a list of cooperating States and cooperating State agencies that

failed to submit the data required by this section to the Secretary in a

timely manner.

(2) UPDATES.-- The Secretary shall update the data under paragraph (1) on a

quarterly basis.

[Subchapter D—NAFTA Transitional Adjustment Assistance Program—

Repealed]

CHAPTER 3—ADJUSTMENT ASSISTANCE FOR FIRMS

SEC. 251. PETITIONS AND DETERMINATIONS.
(a) A petition for a certification of eligibility to apply for adjustment assistance

under this chapter may be filed with the Secretary of Commerce (hereinafter in this

chapter referred to as the “Secretary”) by a firm (including any agricultural firm or

service sector firm) or its representative. Upon receipt of the petition, the Secretary

shall promptly publish notice in the Federal Register that the Secretary has received

the petition and initiated an investigation.

(b) If the petitioner, or any other person, organization, or group found by the

Secretary to have a substantial interest in the proceedings, submits not later than 10

days after the date of the Secretary's publication under subsection (a) a request for a

hearing, the Secretary shall provide for a public hearing and afford such interested

persons an opportunity to be present, to produce evidence, and to be heard.

(c)(1) The Secretary shall certify a firm (including any agricultural firm) as

eligible to apply for adjustment assistance under this chapter if the Secretary

determines—

(A) that a significant number or proportion of the workers in such firm

have become totally or partially separated, or are threatened to become

totally or partially separated,

(B) that—

(i) sales or production, or both, of the firm have decreased

absolutely,

(ii) sales or production, or both, of an article or service that

accounted for not less than 25 percent of the total sales or production

of the firm during the 12-month period preceding the most recent 12-

month period for which data are available have decreased absolutely,

(iii) sales or production, or both, of the firm during the most recent

12-month period for which data are available have decreased

compared to—
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(I) the average annual sales of production for the firm during

the 24month period preceding that 12-month period, or

(II) the average annual sales or production for the firm during

the 36-month period preceding that 12-month period, and

(iv) sales or production, or both, of an article or service that

accounted for not less than 25 percent of the total sales or production

of the firm during the most recent 12-month period for which data are

available have decreased compared to—

(I) the average annual sales or production for the article or

service during the 24-month period preceding that 12-month period,

or

(II) the average annual sales or production for the article or

service during the 36-month period preceding that 12-month period,

and

(C) increases of imports of articles or services like or directly

competitive with articles which are produced or services which are

supplied by such firm contributed importantly to such total or partial

separation, or threat thereof, and to such decline in sales or production.

(2) For purposes of paragraph (1)(C)—

(A) The term “contributed importantly” means a cause which is

important but not necessarily more important than any other cause.

(B)(i) Any firm which engages in exploration or drilling for oil or

natural gas shall be considered to be a firm producing oil or natural gas.

(ii) Any firm that engages in exploration or drilling for oil or

natural gas, or otherwise produces oil or natural gas, shall be

considered to be producing articles directly competitive with imports

of oil and with imports of natural gas.

(d) A determination shall be made by the Secretary as soon as possible after the

date on which the petition is filed under this section, but in any event not later than

40 days after that date.

(e) BASIS FOR SECRETARY’S DETERMINATIONS. –For purposes of

subsection (c)(1)(C), the Secretary may determine that there are increased imports

of like or directly competitive articles or services, if customers accounting for a

significant percentage of the decrease in the sales or production of the firm certify

to the Secretary that such customers have increased their imports of such articles or

services from a foreign country, either absolutely or relative to their acquisition of

such articles or services from suppliers located in the United States.

(f) NOTIFICATION TO FIRMSOFAVAILABILITYOFBENEFITS.—Upon

receiving notice from the Secretary of Labor under section 225 of the identity of a

firm that is covered by a certification issued under section 223, the Secretary of

Commerce shall notify the firm of the availability of adjustment assistance under

this chapter.

SEC. 252. APPROVAL OF ADJUSTMENT PROPOSALS.
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(a) A firm certified under section 251 as eligible to apply for adjustment

assistance may, at any time within 2 years after the date of such certification, file an

application with the Secretary for adjustment assistance under this chapter. Such

application shall include a proposal for the economic adjustment of such firm.

(b)(1) Adjustment assistance under this chapter consists of technical assistance.

The Secretary shall approve a firm's application for adjustment assistance only if the

Secretary determines that the firm's adjustment proposal—

(A) is reasonably calculated to materially contribute to the economic

adjustment of the firm,

(B) gives adequate consideration to the interests of the workers of such

firm, and

(C) demonstrates that the firmwill make all reasonable efforts to use its

own resources for economic development.

(2) The Secretary shall make a determination as soon as possible after the

date on which an application is filed under this section, but in no event later

than 60 days after such date.

(c)Whenever the Secretary determines that any firmno longer requires assistance

under this chapter, he shall terminate the certification of eligibility of such firm and

promptly have notice of such termination published in the Federal Register. Such

termination shall take effect on the termination date specified by the Secretary.

SEC. 253. TECHNICAL ASSISTANCE.
(a) The Secretary may provide a firm, on terms and conditions as the Secretary

determines to be appropriate, with such technical assistance as in his judgment will

carry out the purposes of this chapter with respect to the firm. The technical

assistance furnished under this chapter may consist of one or more of the following:

(1) Assistance to a firm in preparing its petition for certification of eligibility

under section 251 of this chapter.

(2) Assistance to a certified firm in developing a proposal for its economic

adjustment.

(3) Assistance to a certified firm in the implementation of such a proposal.

(b)(1) The Secretary shall furnish technical assistance under this chapter through

existing agencies and through private individuals, firms, or institutions (including

private consulting services), or by grants to intermediary organizations (including

Trade Adjustment Assistance Centers).

(2) In the case of assistance furnished through private individuals, firms, or

institutions (including private consulting services), the Secretarymay share the

cost thereof (but not more than 75 percent of such cost for assistance described

in paragraph (2) or (3) of subsection (a) may be borne by the United States).

(3) The Secretarymaymake grants to intermediary organizations in order to

defray up to 100 percent of administrative expenses incurred in providing such

technical assistance to a firm.

SEC.254. OVERSIGHT AND ADMINISTRATION
(a) In General.--The Secretary shall, to such extent and in such amounts as are
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provided in appropriations Acts, provide grants to intermediary organizations

(referred to in section 253(b)(1)) throughout the United States pursuant to

agreements with such intermediary organizations. Each such agreement shall

require the intermediary organization to provide benefits to firms certified under

section 251. The Secretary shall, to the maximum extent practicable, provide by

October 1, 2010, that contracts entered into with intermediary organizations be

for a 12-month period and that all such contracts have the same beginning date

and the same ending date.

(b) Distribution of Funds.--

(1) In general.--Not later than 90 days after the date of the enactment of

this subsection, the Secretary shall develop a methodology for the

distribution of funds among the intermediary organizations described in

subsection (a).

(2) Prompt initial distribution.--The methodology described in paragraph

(1) shall ensure the prompt initial distribution of funds and establish

additional criteria governing the apportionment and distribution of the

remainder of such funds among the intermediary organizations.

(3) Criteria.--The methodology described in paragraph (1) shall include

criteria based on the data in the annual report on the trade adjustment

assistance for firms program described in section 1866 of the Trade and

Globalization Adjustment Assistance Act of 2009.

(c) Requirements for Contracts.--An agreement with an intermediary

organization described in subsection (a) shall require the intermediary

organization to contract for the supply of services to carry out grants under this

chapter in accordance with terms and conditions that are consistent with

guidelines established by the Secretary.

(d) Consultations.--

(1) Consultations regarding methodology.--The Secretary shall consult

with the Committee on Finance of the Senate and the Committee on Ways

and Means of the House of Representatives--

(A) not less than 30 days before finalizing the methodology described

in subsection (b); and

(B) not less than 60 days before adopting any changes to such

methodology.

(2) Consultations regarding guidelines.--The Secretary shall consult with

the Committee on Finance of the Senate and the Committee on Ways and Means

of the House of Representatives not less than 60 days before finalizing the

guidelines described in subsection (c) or adopting any subsequent changes to

such guidelines.

SEC. 255. AUTHORIZATION OF APPROPRIATIONS.

(a) In General.--There are authorized to be appropriated to the Secretary

$50,000,000 for each of the fiscal years 2009 through 2010, and $12,501,000 for

the period beginning October 1, 2010, and ending December 31, 2010, to carry
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out the provisions of this chapter. Amounts appropriated pursuant to this

subsection shall--

(1) be available to provide adjustment assistance to firms that file a

petition for such assistance pursuant to this chapter on or before

December 31, 2010; and

(2) otherwise remain available until expended.

(b) Personnel.--Of the amounts appropriated pursuant to this section for

each fiscal year, $350,000 shall be available for full-time positions in the

Department of Commerce to administer the provisions of this chapter. Of such

funds the Secretary shall make available to the Economic Development

Administration such sums as may be necessary to establish the position of

Director of Adjustment Assistance for Firms and such other full-time positions

as may be appropriate to administer the provisions of this chapter.

SEC. 256. PROTECTIVE PROVISIONS.
(a) Each recipient of adjustment assistance under this chapter shall keep records

which fully disclose the amount and disposition by such recipient of the proceeds, if

any, of such adjustment assistance, and which will facilitate an effective audit. The

recipient shall also keep such other records as the Secretary may prescribe.

(b) The Secretary and the Comptroller General of the United States shall have

access for the purposes of audit and examination to any books, documents, papers,

and records of the recipient pertaining to adjustment assistance under this chapter.

(c) No adjustment assistance under this chapter shall be extended to any firm

unless the owners, partners, or officers certify to the Secretary—

(1) the names of any attorneys, agents, and other persons engaged by or on

behalf of the firm for the purpose of expediting applications for such

adjustment assistance; and

(2) the fees paid or to be paid to any such person.

SEC. 257. PENALTIES.
(1) Any person who—makes a false statement of a material fact knowing it to be

false, or knowingly fails to disclose a material fact, or willfully overvalues

any security, for the purpose of influencing in anyway a determination under

this chapter,or for the purpose of obtaining money, property, or anything of

value under this chapter, or

(2) makes a false statement of a material fact knowing it to be false, or

knowingly fails to disclose a material fact, when providing information to the

Secretary during an investigation of a petition under this chapter,

shall be imprisoned for not more than 2 years, or fined under title 18, United

States Code, or both.

SEC. 258. CIVIL ACTIONS.
In providing technical assistance under this chapter the Secretarymay sue and be

sued in any court of record of a State having general jurisdiction or in any United

States district court, and jurisdiction is conferred upon such district court to

determine such controversies without regard to the amount in controversy; but no
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attachment, injunction, garnishment, or other similar process, mesne or final, shall

be issued against him or his property. Nothing in this section shall be construed to

except the activities pursuant to section 253 from the application of sections 516,

547, and 2679 oftitle 28, United States Code.

SEC. 259. DEFINITIONS.
For purposes of this chapter:

(1) FIRM – The term ‘firm’ includes an individual proprietorship, partnership,

joint venture, association, corporation (including a development corporation),

business trust, cooperative, trustee in bankruptcy, and receiver under decree of

any court. A firm, together with any predecessor or successor firm, or any

affiliated firm controlled or substantially beneficially owned by substantially the

same persons, may be considered a single firm where necessary to prevent

unjustifiable benefits.

(2) SERVICE SECTOR FIRM.—The term ‘service sector firm’means a firm

engaged in the business of supplying services.

SEC. 260. REGULATIONS.
The Secretary shall prescribe such regulations as may be necessary to carry out

the provisions of this chapter.

[SEC. 263. Repealed.]
SEC. 261. STUDY BY SECRETARY OF COMMERCE WHEN INTERNATIONAL TRADE

COMMISSION BEGINS INVESTIGATION; ACTION WHERE THERE IS AFFIRMATIVE

FINDING.
(a) Whenever the Commission begins an investigation under section 202 with

respect to an industry, the Commission shall immediately notify the Secretary of

such investigation, and the Secretary shall immediately begin a study of—
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(1) the number of firms in the domestic industry producing the like or

directly competitive article which have been or are likely to be certified as

eligible for adjustment assistance, and

(2) the extent to which the orderly adjustment of such firms to the import

competition may be facilitated through the use of existing programs.

(b) The report of the Secretary of the study under subsection (a) shall be made to

the President not later than 15 days after the day on which the Commission makes

its report under section 202(f). Upon making its report to the President, the

Secretary shall also promptly make it public (with the exception of information

which the Secretary determines to be confidential) and shall have a summary of it

published in the Federal Register.

(c) Whenever the Commission makes an affirmative finding under section 202(b)

that increased imports are a substantial cause of serious injury or threat thereofwith

respect to an industry, the Secretary shall make available, to the extent feasible, full

information to the firms in such industry about programs which may facilitate the

orderly adjustment to import competition of such firms, and he shall provide

assistance in the preparation and processing of petitions and applications of such

firms for program benefits.

SEC. 262. ASSISTANCE TO INDUSTRIES.
(a) The Secretarymay provide technical assistance, on such terms and conditions

as the Secretary deems appropriate, for the establishment of industrywide programs

for new product development, new process development, export development, or

other uses consistent with the purposes of this chapter. Such technical assistance

may be provided through existing agencies, private individuals, firms, universities

and institutions, and by grants, contracts, or cooperative agreements to associations,

unions, or other nonprofit industry organizations in which a substantial number of

firms or workers have been certified as eligible to apply for adjustment assistance

under section 223 or 251.

(b) Expenditures for technical assistance under this section may be up to

$10,000,000 annually per industry and shall be made under such terms and

conditions as the Secretary deems appropriate.

Sections 1864 and 1866 of the American Recovery and Reinvestment Act of
2009

(Public Law 111-5)

SEC. 1864 OVERSIGHT AND ADMINISTRATION; AUTHORIZATION OF

APPROPRIATIONS

(b) RESIDUAL AUTHORITY.—The Secretary of Commerce shall have the

authority to modify, terminate, resolve, liquidate, or take any other action with

respect to a loan, guarantee, contract, or any other financial assistance that was

extended under section 254, 255, 256, or 257 of the Trade Act of 1974 (19

U.S.C. 2344, 2345, 2346, and 2347), as in effect on the day before the effective
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date set forth in section 1891.

SEC. 1866. ANNUAL REPORT ON TRADE ADJUSTMENT ASSISTANCE

FOR FIRMS.

(a) IN GENERAL.--Not later than December 15, 2009, and each year

thereafter, the Secretary of Commerce shall prepare a report containing data

regarding the trade adjustment assistance for firms program provided for in

chapter 3 of title II of the Trade Act of 1974 (19 U.S.C. 2341 et seq.) for the

preceding fiscal year. The data shall include the following:

(1) The number of firms that inquired about the program.

(2) The number of petitions filed under section 251.

(3) The number of petitions certified and denied.

(4) The average time for processing petitions.

(5) The number of petitions filed and firms certified for each

congressional district of the United States.

(6) The number of firms that received assistance in preparing their

petitions.

(7) The number of firms that received assistance developing business

recovery plans.

(8) The number of business recovery plans approved and denied by the

Secretary of Commerce.

(9) Sales, employment, and productivity at each firm participating in the

program at the time of certification.

(10) Sales, employment, and productivity at each firm upon

completion of the program and each year for the 2-year period

following completion.

(11) The financial assistance received by each firm participating in the

program.

(12) The financial contribution made by each firm participating in the

program.

(13) The types of technical assistance included in the business recovery

plans of firms participating in the program.

(14) The number of firms leaving the program before completing the

project or projects in their business recovery plans and the reason the

project was not completed.

(b) Classification of Data.--To the extent possible, in collecting and reporting

the data described in subsection (a), the Secretary shall classify the data by

intermediary organization, State, and national totals.

(c) Report to Congress; Publication.--The Secretary of Commerce shall--

(1) submit the report described in subsection (a) to the Committee on

Finance of the Senate and the Committee on Ways and Means of the

House of Representatives; and

(2) publish the report in the Federal Register and on the website of the
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Department of Commerce.

(d) Protection of Confidential Information.--The Secretary of Commerce may

not release information described in subsection (a) that the Secretary considers

to be confidential business information unless the person submitting the

confidential business information had notice, at the time of submission, that such

information would be released by the Secretary, or such person subsequently

consents to the release of the information. Nothing in this subsection shall be

construed to prohibit the Secretary from providing such confidential business

information to a court in camera or to another party under a protective order

issued by a court.

CHAPTER 4—TRADE ADJUSTMENT ASSISTANCE FOR COMMUNITIES

Subchapter A--Trade Adjustment Assistance for Communities

SEC. 271. DEFINITIONS.
In this subchapter:

(1) Agricultural commodity producer.--The term `agricultural

commodity producer' has the meaning given that term in section 291.

(2) Community.--The term `community' means a city, county, or other

political subdivision of a State or a consortium of political subdivisions

of a State.

(3) Community impacted by trade.--The term `community impacted by

trade' means a community described in section 273(b)(2).

(4) Eligible community.--The term `eligible community' means a

community that the Secretary has determined under section 273(b)(1) is

eligible to apply for assistance under this subchapter.

(5) Secretary.--The term `Secretary' means the Secretary of Commerce.

SEC. 272. ESTABLISHMENT OF TRADE ADJUSTMENT ASSISTANCE
FOR COMMUNITIES PROGRAM.

Not later than August 1, 2009, the Secretary shall establish a trade adjustment

assistance for communities program at the Department of Commerce under

which the Secretary shall--

(1) provide technical assistance under section 274 to communities

impacted by trade to facilitate the economic adjustment of those

communities; and

(2) award grants to communities impacted by trade to carry out

strategic plans developed under section 276.

SEC. 273. ELIGIBILITY; NOTIFICATION.
(a) Petition.--
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(1) In general.--A community may submit a petition to the Secretary for

an affirmative determination under subsection (b)(1) that the community

is eligible to apply for assistance under this subchapter if--

(A) on or after August 1, 2009, one or more certifications

described in subsection (b)(3) are made with respect to the community;

and

(B) the community submits the petition not later than 180 days after

the date of the most recent certification.

(2) Special rule with respect to certain communities.--In the case of a

community with respect to which one or more certifications described in

subsection (b)(3) were made on or after January 1, 2007, and before

August 1, 2009, the community may submit not later than February 1,

2010, a petition to the Secretary for an affirmative determination under

subsection (b)(1).

(b) Affirmative Determination.--

(1) In general.--The Secretary shall make an affirmative determination

that a community is eligible to apply for assistance under this subchapter

if the Secretary determines that the community is a community impacted

by trade.

(2) Community impacted by trade.--A community is a community

impacted by trade if--

(A) one or more certifications described in paragraph (3) are made

with respect to the community; and

(B) the Secretary determines that the community is significantly

affected by the threat to, or the loss of, jobs associated with any such

certification.

(3) Certification described.--A certification described in this paragraph

is a certification--

(A) by the Secretary of Labor that a group of workers in the

community is eligible to apply for assistance under section 223;

(B) by the Secretary of Commerce that a firm located in the

community is eligible to apply for adjustment assistance under

section 251; or

(C) by the Secretary of Agriculture that a group of agricultural

commodity producers in the community is eligible to apply for

adjustment assistance under section 293.

(c) Notifications.--

(1) Notification to the governor.--The Governor of a State shall be

notified promptly--

(A) by the Secretary of Labor, upon making a determination that a

group of workers in the State is eligible for assistance under section

223;
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(B) by the Secretary of Commerce, upon making a determination

that a firm in the State is eligible for assistance under section 251;

and

(C) by the Secretary of Agriculture, upon making a

determination that a group of agricultural commodity

producers in the State is eligible for assistance under

section 293.

(2) Notification to community.--Upon making an affirmative

determination under subsection (b)(1) that a community is eligible to apply

for assistance under this subchapter, the Secretary shall promptly notify the

community and the Governor of the State in which the community is located--

(A) of the affirmative determination;

(B) of the applicable provisions of this

subchapter; and

(C) of the means for obtaining assistance under

this subchapter and other appropriate economic

assistance that may be available to the community.

SEC. 274. TECHNICAL ASSISTANCE.

(a) In General.--The Secretary shall provide comprehensive

technical assistance to an eligible community to assist the community

to--

(1) diversify and strengthen the economy in the community;

(2) identify significant impediments to economic

development that result from the impact of trade on the

community; and

(3) develop a strategic plan under section 276 to address

economic adjustment and workforce dislocation in the community,

including unemployment among agricultural commodity producers.

(b) Coordination of Federal Response.--The Secretary shall

coordinate the Federal response to an eligible community by--

(1) identifying Federal, State, and local resources that

are available to assist the community in responding to economic

distress; and

(2) assisting the community in accessing available Federal

assistance and ensuring that such assistance is provided in a

targeted, integrated manner.

(c) Interagency Community Assistance Working Group.--

(1) In general.--The Secretary

shall establish an interagency Community Assistance Working
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Group, to be chaired by the Secretary or the Secretary's

designee, which shall assist the Secretary with the coordination

of the Federal response pursuant to subsection (b).

(2) Membership.--The Working Group shall consist of

representatives of any Federal department or agency with

responsibility for providing economic adjustment assistance,

including the Department of Agriculture, the Department of

Defense, the Department of Education, the Department of Labor,

the Department of Housing and Urban Development, the Department

of Health and Human Services, the Small Business Administration,

the Department of the Treasury, and any other Federal, State, or

regional public department or agency the Secretary determines to

be appropriate.

SEC. 275. GRANTS FOR ELIGIBLE COMMUNITIES.

(a) In General.--The Secretary may award a grant under this

section to an eligible community to assist the community in carrying out

any project or program that is included in a strategic plan developed by

the community under section 276.

(b) Application.--

(1) In general.--An eligible community seeking to receive

a grant under this section shall submit a grant application to

the Secretary that contains--

(A) the strategic plan developed by the community

under section 276(a)(1)(A) and approved by the Secretary

under section 276(a)(1)(B); and

(B) a description of the project or program included in the strategic

plan with respect to which the community seeks the grant.

(2) Coordination among grant programs.--If an entity in an

eligible community is seeking or plans to seek a Community

College and Career Training Grant under section 278 or a Sector

Partnership Grant under section 279A while the eligible

community is seeking a grant under this section, the eligible

community shall include in the grant application a description

of how the eligible community will integrate any projects or

programs carried out using a grant under this section with any

projects or programs that may be carried out using such other

grants.

(c) Limitation.--An eligible community may not be awarded more

than $5,000,000 under this section.

(d) Cost-Sharing.--

(1) Federal share.--The Federal share of a project or
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program for which a grant is awarded under this section may not

exceed 95 percent of the cost of such project or program.

(2) Community share.--The Secretary shall require, as a

condition of awarding a grant to an eligible community under

this section, that the eligible community contribute not less

than an amount equal to 5 percent of the amount of the grant

toward the cost of the project or program for which the grant is

awarded.

(e) Grants to Small- and Medium-Sized Communities.--The Secretary

shall give priority to grant applications submitted under this section

by eligible communities that are small- and medium-sized communities.

(f) Annual Report.--Not later than December 15 in each of the

calendar years 2009 through 2011, the Secretary shall submit to the

Committee on Finance of the Senate and the Committee on Ways and Means

of the House of Representatives a report--

(1) describing each grant awarded under this section

during the preceding fiscal year; and

(2) assessing the impact on the eligible community of each

such grant awarded in a fiscal year before the fiscal year

referred to in paragraph (1).

SEC. 276. STRATEGIC PLANS.

(a) In General.--

(1) Development.--An eligible community that intends to

apply for a grant under section 275 shall--

(A) develop a strategic plan for the community's

economic adjustment to the impact of trade; and

(B) submit the plan to the Secretary for

evaluation and approval.

(2) Involvement of private and public entities.--

(A) In general.--To the extent practicable, an

eligible community shall consult with entities described

in subparagraph (B) in developing a strategic plan under

paragraph (1).

(B) Entities described.--Entities described in

this subparagraph are public and private entities within

the eligible community, including--

(i) local, county, or State government

agencies serving the community;

(ii) firms, including small- and medium-

sized firms, within the community;

(iii) local workforce investment boards
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established under section 117 of the Workforce

Investment Act of 1998 (29 U.S.C. 2832);

(iv) labor organizations, including State

labor federations and labor-management

initiatives, representing workers in the

community; and

(v) educational institutions, local

educational agencies, or other training providers

serving the community.

(b) Contents.--The strategic plan shall, at a minimum, contain the

following:

(1) A description and analysis of the capacity of the

eligible community to achieve economic adjustment to the impact

of trade.

(2) An analysis of the economic development challenges and

opportunities facing the community as well as the strengths and

weaknesses of the economy of the community.

(3) An assessment of the commitment of the eligible

community to the strategic plan over the long term and the

participation and input of members of the community affected by

economic dislocation.

(4) A description of the role and the participation of the

entities described in subsection (a)(2)(B) in developing the

strategic plan.

(5) A description of the projects to be undertaken by the

eligible community under the strategic plan.

(6) A description of how the strategic plan and the

projects to be undertaken by the eligible community will

facilitate the community's economic adjustment.

(7) A description of the educational and training programs

available to workers in the eligible community and the future

employment needs of the community.

(8) An assessment of the cost of implementing the

strategic plan, the timing of funding required by the eligible

community to implement the strategic plan, and the method of

financing to be used to implement the strategic plan.

(9) A strategy for continuing the economic adjustment of

the eligible community after the completion of the projects

described in paragraph (5).

(c) Grants to Develop Strategic Plans.--

(1) In general.--The Secretary, upon receipt of an

application from an eligible community, may award a grant to the

community to assist the community in developing a strategic plan
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under subsection (a)(1). A grant awarded under this paragraph

shall not exceed 75 percent of the cost of developing the

strategic plan.

(2) Funds to be used.--Of the

funds appropriated pursuant to section 277(c), the Secretary may

make available not more than $25,000,000 for each of the fiscal

years 2009 and 2010, and $6,250,000 for the period beginning

October 1, 2010, and ending December 31, 2010, to provide grants

to eligible communities under paragraph (1).

SEC. 277. GENERAL PROVISIONS.

(a) Regulations.--

(1) In general.--The Secretary shall prescribe such

regulations as are necessary to carry out the provisions of this

subchapter, including--

(A) establishing specific guidelines for the

submission and evaluation of strategic plans under

section 276;

(B) establishing specific guidelines for the

submission and evaluation of grant applications under

section 275; and

(C) administering the grant programs established

under sections 275 and 276.

(2) Consultations.--The Secretary shall consult with the Committee on

Finance of the Senate and the Committee on Ways and Means of the

House of Representatives not less than 90 days prior to promulgating any

final rule or regulation pursuant to paragraph (1).

(b) Personnel.--The Secretary shall designate such staff as may be necessary

to carry out the responsibilities described in this subchapter.

(c) Authorization of Appropriations.--

(1) In general.--There are authorized to be appropriated

to the Secretary $150,000,000 for each of the fiscal years 2009

and 2010, and $37,500,000 for the period beginning October 1,

2010, and ending December 31, 2010, to carry out this

subchapter.

(2) Availability.--Amounts appropriated pursuant to this

subchapter--

(A) shall be available to provide adjustment

assistance to communities that have been approved for

assistance pursuant to this chapter on or before

December 31, 2010; and

(B) shall otherwise remain available until expended.
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(3) Supplement not supplant.--Funds appropriated pursuant

to this subchapter shall be used to supplement and not supplant

other Federal, State, and local public funds expended to provide

economic development assistance for communities.

Subchapter B--Community College and Career Training Grant Program

SEC. 278. COMMUNITY COLLEGE AND CAREER TRAINING GRANT
PROGRAM.

(a) Grants Authorized.--

(1) In general.--Beginning

August 1, 2009, the Secretary may award Community College and

Career Training Grants to eligible institutions for the purpose

of developing, offering, or improving educational or career

training programs for workers eligible for training under

section 236.

(2) Limitations.--An eligible institution may not be

awarded--

(A) more than one grant under this section; or

(B) a grant under this section in excess of

$1,000,000.

(b) Definitions.--In this section:

(1) Eligible institution.--The term `eligible institution'

means an institution of higher education (as defined in section

102 of the Higher Education Act of 1965 (20 U.S.C. 1002)),

but only with respect to a program offered by the institution

that can be completed in not more than 2 years.

(2) Secretary.--The term `Secretary' means the Secretary

of Labor.

(c) Grant Proposals.--

(1) In general.--An eligible institution seeking to receive a grant under

this section shall submit a grant proposal to the Secretary at such time, in

such manner, and containing such information as the Secretary may

require.

(2) Guidelines.--Not later than June 1, 2009, the Secretary shall--

(A) promulgate guidelines for the submission of

grant proposals under this section; and

(B) publish and maintain such guidelines on the website of the

Department of Labor.

(3) Assistance.--The Secretary shall offer assistance in

preparing a grant proposal to any eligible institution that

requests such assistance.



- 954 -

(4) General requirements for grant proposals.--

(A) In general.--A grant proposal submitted to the

Secretary under this section shall include a detailed

description of--

(i) the specific project for which the grant

proposal is submitted, including the manner in

which the grant will be used to develop, offer, or

improve an educational or career training program

that is suited to workers eligible for training

under section 236;

(ii) the extent to which the project for

which the grant proposal is submitted will meet

the educational or career training needs of

workers in the community served by the eligible

institution who are eligible for training under

section 236;

(iii) the extent to which the project for

which the grant proposal is submitted fits within

any overall strategic plan developed by an

eligible community under section 276;

(iv) the extent to which the project for

which the grant proposal is submitted relates to

any project funded by a Sector Partnership Grant

awarded under section 279A; and

(v) any previous experience of the eligible

institution in providing educational or career

training programs to workers eligible for training

under section 236.

(B) Absence of experience.--The absence of any

previous experience in providing educational or career

training programs described in subparagraph (A)(v) shall

not automatically disqualify an eligible institution

from receiving a grant under this section.

(5) Community outreach required.--In order to be

considered by the Secretary, a grant proposal submitted by an

eligible institution under this section shall--

(A) demonstrate that the eligible institution--

(i) reached out to employers, and other

entities described in section 276(a)(2)(B) to

identify--

(I) any shortcomings in existing

educational and career training

opportunities available to workers in
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the community; and

(II) any future employment

opportunities within the community and

the educational and career training

skills required for workers to meet the

future employment demand;

(ii) reached out to other similarly situated

institutions in an effort to benefit from any best

practices that may be shared with respect to

providing educational or career training programs

to workers eligible for training under section

236; and

(iii) reached out to any eligible

partnership in the community that has sought or

received a Sector Partnership Grant under section

279A to enhance the effectiveness of each grant

and avoid duplication of efforts; and

(B) include a detailed description of--

(i) the extent and outcome of the outreach

conducted under subparagraph (A);

(ii) the extent to which the project for

which the grant proposal is submitted will

contribute to meeting any shortcomings identified

under subparagraph (A)(i)(I) or any educational or

career training needs identified under

subparagraph (A)(i)(II); and

(iii) the extent to which employers,

including small- and medium-sized firms within the

community, have demonstrated a commitment to

employing workers who would benefit from the

project for which the grant proposal is submitted.

(d) Criteria for Award of Grants.--

(1) In general.--Subject to the appropriation of funds,

the Secretary shall award a grant under this section based on--

(A) a determination of the merits of the grant

proposal submitted by the eligible institution to

develop, offer, or improve educational or career

training programs to be made available to workers

eligible for training under section 236;

(B) an evaluation of the likely employment

opportunities available to workers who complete an

educational or career training program that the eligible

institution proposes to develop, offer, or improve; and
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(C) an evaluation of prior demand for training

programs by workers eligible for training under section

236 in the community served by the eligible institution,

as well as the availability and capacity of existing

training programs to meet future demand for training

programs.

(2) Priority for certain communities.--In awarding grants

under this section, the Secretary shall give priority to an

eligible institution that serves a community that the Secretary

of Commerce has determined under section 273 is eligible to

apply for assistance under subchapter A within the 5-year period

preceding the date on which the grant proposal is submitted to

the Secretary under this section.

(3) Matching requirements.--A grant awarded under this

section may not be used to satisfy any private matching

requirement under any other provision of law.

(e) Annual Report.--Not later than December 15 in each of the

calendar years 2009 through 2011, the Secretary shall submit to the

Committee on Finance of the Senate and the Committee on Ways and Means

of the House of Representatives a report--

(1) describing each grant awarded under this section

during the preceding fiscal year; and

(2) assessing the impact of each award of a grant under

this section in a fiscal year preceding the fiscal year referred

to in paragraph (1) on workers receiving training under section

236.

SEC. 279. AUTHORIZATION OF APPROPRIATIONS.

(a) Authorization of Appropriations.--There are authorized to be appropriated

to the Secretary of Labor $40,000,000 for each of the fiscal years 2009 and

2010, and $10,000,000 for the period beginning October 1, 2010, and ending

December 31, 2010, to fund the Community College and Career Training Grant

Program. Funds appropriated pursuant to this section shall remain available until

expended.

(b) —There are appropriated ‘‘$500,000,000 for each of fiscal years 2011,

2012, 2013, and 2014 to carry out this subchapter, except that the limitations

contained in section 278(a)(2) shall not apply to such funds and each State shall

receive not less than 0.5 percent of the amount appropriated pursuant to this

subsection for each such fiscal year.

Subchapter C--Industry or Sector Partnership Grant Program for

Communities Impacted by Trade
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SEC. 279A. INDUSTRY OR SECTOR PARTNERSHIP GRANT
PROGRAM FOR COMMUNITIES IMPACTED BY TRADE.

(a) Purpose.--The purpose of this subchapter is to facilitate

efforts by industry or sector partnerships to strengthen and revitalize

industries and create employment opportunities for workers in

communities impacted by trade.

(b) Definitions.--In this subchapter:

(1) Community impacted by trade.--The term `community

impacted by trade' has the meaning given that term in section

271.

(2) Dislocated worker.--The term `dislocated worker' means

a worker who has been totally or partially separated, or is

threatened with total or partial separation, from employment in

an industry or sector in a community impacted by trade.

(3) Eligible partnership.--The term `eligible partnership'

means a voluntary partnership composed of public and private

persons, firms, or other entities within a community impacted by

trade, that shall include representatives of--

(A) an industry or sector within the community,

including an industry association;

(B) local, county, or State government;

(C) multiple firms in the industry or sector,

including small- and medium-sized firms, within the

community;

(D) local workforce investment boards established

under section 117 of the Workforce Investment Act of

1998 (29 U.S.C. 2832);

(E) labor organizations, including State labor

federations and labor-management initiatives,

representing workers in the community; and

(F) educational institutions, local educational

agencies, or other training providers serving the

community.

(4) Lead entity.--The term `lead entity' means--

(A) an entity designated by the eligible

partnership to be responsible for submitting a grant

proposal under subsection (e) and serving as the

eligible partnership's fiscal agent in expending any

Sector Partnership Grant awarded under this section; or

(B) a State agency designated by the Governor of

the State to carry out the responsibilities described in
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subparagraph (A).

(5) Secretary.--The term `Secretary' means the Secretary

of Labor.

(6) Targeted industry or sector.--The term `targeted

industry or sector' means the industry or sector represented by

an eligible partnership.

(c) Sector Partnership Grants Authorized.--

Beginning on August 1, 2009, and subject to the appropriation of funds, the

Secretary shall award Sector Partnership Grants to eligible partnerships to assist

the eligible partnerships in carrying out projects, over periods of not more than 3

years, to strengthen and revitalize industries and sectors and create employment

opportunities for dislocated workers.

(d) Use of Sector Partnership Grants.--An eligible partnership may

use a Sector Partnership Grant to carry out any project that the

Secretary determines will further the purpose of this subchapter, which

may include--

(1) identifying the skill needs of the targeted industry

or sector and any gaps in the available supply of skilled

workers in the community impacted by trade, and developing

strategies for filling the gaps, including by--

(A) developing systems to better link firms in the

targeted industry or sector to available skilled

workers;

(B) helping firms in the targeted industry or

sector to obtain access to new sources of qualified job

applicants;

(C) retraining dislocated and incumbent workers;

or

(D) facilitating the training of new skilled

workers by aligning the instruction provided by local

suppliers of education and training services with the

needs of the targeted industry or sector;

(2) analyzing the skills and education levels of

dislocated and incumbent workers and developing training to

address skill gaps that prevent such workers from obtaining jobs

in the targeted industry or sector;

(3) helping firms, especially small- and medium-sized

firms, in the targeted industry or sector increase their

productivity and the productivity of their workers;

(4) helping such firms retain incumbent workers;

(5) developing learning consortia of small- and medium-

sized firms in the targeted industry or sector with similar

training needs to enable the firms to combine their purchases of
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training services, and thereby lower their training costs;

(6) providing information and outreach activities to firms

in the targeted industry or sector regarding the activities of

the eligible partnership and other local service suppliers that

could assist the firms in meeting needs for skilled workers;

(7) seeking, applying, and disseminating best practices

learned from similarly situated communities impacted by trade in

the development and implementation of economic growth and

revitalization strategies; and

(8) identifying additional public and private resources to

support the activities described in this subsection, which may

include the option to apply for a community grant under section

275 or a Community College and Career Training Grant under

section 278 (subject to meeting any additional requirements of

those sections).

(e) Grant Proposals.--

(1) In general.--The lead entity of an eligible

partnership seeking to receive a Sector Partnership Grant under

this section shall submit a grant proposal to the Secretary at

such time, in such manner, and containing such information as

the Secretary may require.

(2) General requirements of grant proposals.--A grant

proposal submitted under paragraph (1) shall, at a minimum--

(A) identify the members of the eligible

partnership;

(B) identify the targeted industry or sector for

which the eligible partnership intends to carry out

projects using the Sector Partnership Grant;

(C) describe the goals that the eligible

partnership intends to achieve to promote the targeted

industry or sector;

(D) describe the projects that the eligible

partnership will undertake to achieve such goals;

(E) demonstrate that the eligible partnership has

the organizational capacity to carry out the projects

described in subparagraph (D);

(F) explain--

(i) whether--

(I) the community impacted by

trade has sought or received a community

grant under section 275;

(II) an eligible institution in

the community has sought or received a
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Community College and Career Training

Grant under section 278; or

(III) any other entity in the

community has received funds pursuant to

any other federally funded training

project; and

(ii) how the eligible partnership will

coordinate its use of a Sector Partnership Grant

with the use of such other grants or funds in

order to enhance the effectiveness of each grant

and any such funds and avoid duplication of

efforts; and

(G) include performance measures, developed based

on the performance measures issued by the Secretary

under subsection (g)(2), and a timeline for measuring

progress toward achieving the goals described in

subparagraph (C).

(f) Award of Grants.--

(1) In general.--Upon application by the lead entity of an

eligible partnership, the Secretary may award a Sector

Partnership Grant to the eligible partnership to assist the

partnership in carrying out any of the projects in the grant

proposal that the Secretary determines will further the purposes

of this subchapter.

(2) Limitations.--An eligible partnership may not be

awarded--

(A) more than one Sector Partnership Grant; or

(B) a total grant award under this subchapter in

excess of--

(i) except as provided in clause (ii),

$2,500,000; or

(ii) in the case of an eligible partnership

located within a community impacted by trade that

is not served by an institution receiving a

Community College and Career Training Grant under

section 278, $3,000,000.

(g) Administration by the Secretary.--

(1) Technical assistance and oversight.--

(A) In general.--The Secretary shall provide

technical assistance to, and oversight of, the lead

entity of an eligible partnership in applying for and

administering Sector Partnership Grants awarded under

this section.
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(B) Technical assistance.--Technical assistance

provided under subparagraph (A) shall include providing

conferences and such other methods of collecting and

disseminating information on best practices developed by

eligible partnerships as the Secretary determines

appropriate.

(C) Grants or contracts for technical

assistance.--The Secretary may award a grant or contract

to one or more national or State organizations to

provide technical assistance to foster the planning,

formation, and implementation of eligible partnerships.

(2) Performance measures.--The Secretary shall issue a

range of performance measures, with quantifiable benchmarks, and

methodologies that eligible partnerships may use to measure

progress toward the goals described in subsection (e). In

developing such measures, the Secretary shall consider the

benefits of the eligible partnership and its activities for

workers, firms, industries, and communities.

(h) Reports.--

(1) Progress report.--Not later than 1 year after

receiving a Sector Partnership Grant, and 3 years thereafter,

the lead entity shall submit to the Secretary, on behalf of the

eligible partnership, a report containing--

(A) a detailed description of the progress made

toward achieving the goals described in subsection

(e)(2)(C), using the performance measures required under

subsection (e)(2)(G);

(B) a detailed evaluation of the impact of the

grant award on workers and employers in the community

impacted by trade; and

(C) a detailed description of all expenditures of

funds awarded to the eligible partnership under the

Sector Partnership Grant approved by the Secretary under

this subchapter.

(2) Annual report.--Not later than December 15 in each of

the calendar years 2009 through 2011, the Secretary shall submit

to the Committee on Finance of the Senate and the

Committee on Ways and Means of the House of Representatives a

report--

(A) describing each Sector Partnership Grant

awarded to an eligible partnership during the preceding

fiscal year; and

(B) assessing the impact of each Sector
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Partnership Grant awarded in a fiscal year preceding the

fiscal year referred to in subparagraph (A) on workers

and employers in communities impacted by trade.

SEC. 279B. AUTHORIZATION OF APPROPRIATIONS.

(a) In General.--There are authorized to be appropriated to the Secretary of

Labor $40,000,000 for each of the fiscal years 2009 and 2010, and $10,000,000

for the period beginning October 1, 2010, and ending December 31, 2010, to

carry out the Sector Partnership Grant program under section 279A. Funds

appropriated pursuant to this section shall remain available until expended.

(b) Supplement Not Supplant.--Funds appropriated pursuant to this

section shall be used to supplement and not supplant other Federal,

State, and local public funds expended to support the economic

development of local communities.

(c) Administrative Costs.--The Secretary may retain not more than

5 percent of the funds appropriated pursuant to this section for each

fiscal year to administer the Sector Partnership Grant program under

section 279A.

Subchapter D--General Provisions

SEC. 279C. RULE OF CONSTRUCTION.

Nothing in this chapter prevents a worker from receiving trade

adjustment assistance under chapter 2 of this title at the same time the

worker is receiving assistance in any manner from--

(1) a community receiving a community grant under

subchapter A;

(2) an eligible institution receiving a Community College

and Career Training Grant under subchapter B; or

(3) an eligible partnership receiving a Sector Partnership

Grant under subchapter C.''.

CHAPTER 5—MISCELLANEOUS PROVISIONS

SEC. 280. GENERAL ACCOUNTING OFFICE REPORT.
(a) The Comptroller General of the United States shall conduct a study of the

adjustment assistance programs established under chapters 2, 3, and 4 of this title

and shall report the results of such study to the Congress no later than January 31,

1980. Such report shall include an evaluation of—

(1) the effectiveness of such programs in aiding workers, firms, and

communities to adjust to changed economic conditions resulting from changes
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in the patterns of international trade; and

(2) the coordination of the administration of such programs and other

Government programs which provide unemployment compensation and relief

to depressed areas.

(b) In carrying out his responsibilities under this section, the Comptroller General

shall, to the extent practical, avail himself of the assistance of the Departments of

Labor and Commerce. The Secretaries of Labor and Commerce shall make

available to the Comptroller General any assistance necessary for an effective

evaluation of the adjustment assistance programs established under this title.

SEC. 281. COORDINATION.
There is established the Adjustment Assistance Coordinating Committee to

consist of a Deputy United States Trade Representative as Chairman, and the

officials charged with adjustment assistance responsibilities of the Departments of

Labor and Commerce and the Small Business Administration. It shall be the

function of the Committee to coordinate the adjustment assistance policies, studies,

and programs of the various agencies involved and to promote the efficient and

effective delivery of adjustment assistance benefits.

SEC. 288. SENSE OF CONGRESS [19 U.S.C. § 2397a].
It is the sense of Congress that the Secretaries of Labor, Commerce, and

Agriculture should apply the provisions of chapter 2 of this title (relating to

adjustment assistance for workers), chapter 3 of this title (relating to adjustment

assistance for firms), chapter 4 of this title (relating to adjustment assistance for

communities), and chapter 6 of this title (relating to adjustment assistance for

farmers), respectively, with the utmost regard for the interests of workers, firms,

communities, and farmers petitioning for benefits under such chapters of this

title.

SEC. 283. FIRMS RELOCATING IN FOREIGN COUNTRIES.
(a) Before moving productive facilities from the United States to a foreign

country, every firm should—

(1) provide notice of the move to its employees who are likely to be totally or

partially separated as a result of the move at least 60 days before the date of

such move, and

(2) provide notice of the move to the Secretary of Labor and the Secretary of

Commerce on the same day it notifies employees under paragraph (1).

(b) It is the sense of the Congress that every such firm should—

(1) apply for and use all adjustment assistance for which it is eligible under

this title,

(2) offer employment opportunities in the United States, if any exist, to its

employees who are totally or partially separated workers as a result of the

move, and

(3) assist in relocating employees to other locations in the United States
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where employment opportunities exist.

SEC. 284. JUDICIAL REVIEW [19 U.S.C. § 2395].
(a) A worker, group of workers, certified or recognized union, or authorized

representative of such worker or group aggrieved by a final determination of the

Secretary of Labor under section 223 of this title, a firm or its representative or

authorized representative of a community aggrieved by a final determination of

the Secretary of Commerce under section 251 of this title, an agricultural

commodity producer (as defined in section 291(2) of this title) aggrieved by a

determination of the Secretary of Agriculture under section 293 or 296 of this

title, or a community or authorized representative of a community aggrieved by a

final determination of the Secretary of Commerce under section 271 of this title

may, within sixty days after notice of such determination, commence a civil

action in the United States Court of International Trade for review of such

determination. The clerk of such court shall send a copy of the summons and the

complaint in such action to the Secretary of Labor, the Secretary of Commerce,

or the Secretary of Agriculture, as the case may be. Upon receiving a copy of

such summons and complaint, such Secretary shall promptly certify and file in

such court the record on which he based such determination.

(b) The findings of fact by the Secretary of Labor, the Secretary of Commerce,

or the Secretary of Agriculture, as the case may be, if supported by substantial

evidence, shall be conclusive; but the court, for good cause shown, may remand

the case to such Secretary to take further evidence, and such Secretary may

thereupon make new or modified findings of fact and may modify his previous

action, and shall certify to the court the record of the further proceedings. Such

new or modified findings of fact shall likewise be conclusive if supported by

substantial evidence.

(c) The Court of International Trade shall have jurisdiction to affirm the action

of the Secretary of Labor, the Secretary of Commerce, or the Secretary of

Agriculture, as the case may be, or to set such action aside, in whole or in part.

The judgment of the Court of International Trade shall be subject to review by

the United States Court of Appeals for the Federal Circuit as prescribed by the

rules of such court. The judgment of the Court of Appeals for the Federal Circuit

shall be subject to review by the Supreme Court of the United States upon

certiorari as provided in section 1256 of Title 28.

SEC. 285. TERMINATION.
SEC. 285. TERMINATION.
(a) ASSISTANCE FORWORKERS.—

(1) IN GENERAL.—Except as provided in paragraph (2), trade adjustment

assistance, vouchers, allowances, and other payments or benefits may not be

provided under chapter 2 after December 31, 2010.

(2) EXCEPTION.—Notwithstanding paragraph (1), a worker shall continue to

receive trade adjustment assistance benefits and other benefits under chapter
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2 for any week for which the worker meets the eligibility requirements of

that chapter, if on or before December 31, 2010, the worker is—

(A) certified as eligible for trade adjustment assistance benefits under

chapter 2 of this title; and

(B) otherwise eligible to receive trade adjustment assistance benefits

under chapter 2.

(b) OTHER ASSISTANCE.—

(1) ASSISTANCE FOR FIRMS.—

(A) IN GENERAL.—Except as provided in subparagraph (B), technical

assistance and grants may not be provided under chapter 3 after

December 31, 2010.

(B) EXCEPTION.—Notwithstanding subparagraph (A), any technical

assistance or grant approved under chapter 3 on or before December

31, 2010, may be provided—

(i) to the extent funds are available pursuant to such chapter for

such purpose; and

(ii) to the extent the recipient of the technical assistance or grant is

otherwise eligible to receive such technical assistance or grant, as

the case may be.

(2) FARMERS.—

(A) IN GENERAL.—Except as provided in subparagraph (B), technical

assistance and financial assistance may not be provided under chapter 6

after December 31, 2010.

(B) EXCEPTION.—Notwithstanding subparagraph (A), any technical or

financial assistance approved under chapter 6 on or before December

31, 2010, may be provided—

(i) to the extent funds are available pursuant to such chapter for

such purpose; and

(ii) to the extent the recipient of the technical or financial

assistance is otherwise eligible to receive such technical or

financial assistance, as the case may be.

(3) ASSISTANCE FOR COMMUNITIES.—

(A) IN GENERAL.—Except as provided in subparagraph (B), technical

assistance and grants may not be provided under chapter 4 after

December 31, 2010.

(B) EXCEPTION.—Notwithstanding subparagraph (A), any technical

assistance or grant approved under chapter 4 on or before December

31, 2010, may be provided—

(i) to the extent funds are available pursuant to such chapter for

such purpose; and

(ii) to the extent the recipient of the technical assistance or grant is

otherwise eligible to receive such technical assistance or grant, as

the case may be.
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[SEC 286. TRADE ADJUSTMENT TRUST FUND - OMITTED]
[SEC.287 IMPOSITION OF ADDITIONAL FEE - OMITTED]
SEC. 288. SENSE OF CONGRESS [19 U.S.C. § 2397a].
It is the sense of Congress that the Secretaries of Labor, Commerce, and

Agriculture should apply the provisions of chapter 2 of this title (relating to

adjustment assistance for workers), chapter 3 of this title (relating to adjustment

assistance for firms), chapter 4 of this title (relating to adjustment assistance for

communities), and chapter 6 of this title (relating to adjustment assistance for

farmers), respectively, with the utmost regard for the interests of workers, firms,

communities, and farmers petitioning for benefits under such chapters of this

title.

CHAPTER 6—ADJUSTMENT ASSISTANCE FOR FARMERS

SEC. 291. DEFINITIONS
In this chapter:

(1) Agricultural commodity

The term "agricultural commodity" includes -

(A) any agricultural commodity (including livestock) in its

raw or natural state;

(B) any class of goods within an agricultural commodity; and

(C) in the case of an agricultural commodity producer

described in paragraph (2)(B), wild-caught aquatic species.

(2) Agricultural commodity producer

The term "agricultural commodity producer" means -

(A) a person that shares in the risk of producing an

agricultural commodity and that is entitled to a share of the

commodity for marketing, including an operator, a sharecropper,

or a person that owns or rents the land on which the commodity

is produced; or

(B) a person that reports gain or loss from the trade or

business of fishing on the person's annual Federal income tax

return for the taxable year that most closely corresponds to

the marketing year with respect to which a petition is filed

under section 292 of this title.

(3) Contributed importantly

(A) In general

The term "contributed importantly" means a cause which is

important but not necessarily more important than any other

cause.

(B) Determination of contributed importantly

The determination of whether imports of articles like or

directly competitive with an agricultural commodity with
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respect to which a petition under this part was filed

contributed importantly to a decline in the price of the

agricultural commodity shall be made by the Secretary.

(4) Duly authorized representative

The term "duly authorized representative" means an association

of agricultural commodity producers.

(5) National average price

The term "national average price" means the national average

price paid to an agricultural commodity producer for an

agricultural commodity in a marketing year as determined by the

Secretary.

(6) Secretary

The term "Secretary" means the Secretary of Agriculture.

(7) Marketing year

The term "marketing year" means -

(A) a marketing year designated by the Secretary with respect

to an agricultural commodity; or

(B) in the case of an agricultural commodity with respect to

which the Secretary does not designate a marketing year, a

calendar year.

SEC. 292. PETITIONS; GROUP ELIGIBILITY
(a) In general

A petition for a certification of eligibility to apply for

adjustment assistance under this part may be filed with the

Secretary by a group of agricultural commodity producers or by

their duly authorized representative. Upon receipt of the petition,

the Secretary shall promptly publish notice in the Federal Register

that the Secretary has received the petition and initiated an

investigation.

(b) Hearings

If the petitioner, or any other person found by the Secretary to

have a substantial interest in the proceedings, submits not later

than 10 days after the date of the Secretary's publication under

subsection (a) of this section a request for a hearing, the

Secretary shall provide for a public hearing and afford such

interested person an opportunity to be present, to produce

evidence, and to be heard.

(c) Group eligibility requirements

The Secretary shall certify a group of agricultural commodity

producers as eligible to apply for adjustment assistance under this

part if the Secretary determines that -

(1)(A) the national average price of the agricultural commodity

produced by the group during the most recent marketing year for
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which data are available is less than 85 percent of the average

of the national average price for the commodity in the 3

marketing years preceding such marketing year;

(B) the quantity of production of the agricultural commodity

produced by the group during such marketing year is less than 85

percent of the average of the quantity of production of the

commodity produced by the group in the 3 marketing years

preceding such marketing year;

(C) the value of production of the agricultural commodity

produced by the group during such marketing year is less than 85

percent of the average value of production of the commodity

produced by the group in the 3 marketing years preceding such

marketing year; or

(D) the cash receipts for the agricultural commodity produced

by the group during such marketing year are less than 85 percent

of the average of the cash receipts for the commodity produced by

the group in the 3 marketing years preceding such marketing year;

(2) the volume of imports of articles like or directly

competitive with the agricultural commodity produced by the group

in the marketing year with respect to which the group files the

petition increased compared to the average volume of such imports

during the 3 marketing years preceding such marketing year; and

(3) the increase in such imports contributed importantly to the

decrease in the national average price, quantity of production,

or value of production of, or cash receipts for, the agricultural

commodity, as described in paragraph (1).

(d) Eligibility of certain other producers

An agricultural commodity producer or group of producers that

resides outside of the State or region identified in the petition

filed under subsection (a) may file a request to become a party to

that petition not later than 15 days after the date the notice is

published in the Federal Register under subsection (a) with respect

to that petition.

(e) Treatment of classes of goods within a commodity

In any case in which there are separate classes of goods within

an agricultural commodity, the Secretary shall treat each class as

a separate commodity in determining under subsection (c) -

(1) group eligibility;

(2) the national average price, quantity of production, or

value of production, or cash receipts; and

(3) the volume of imports.

SEC. 293. DETERMINATIONS BY SECRETARY OF AGRICULTURE
(a) In general
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As soon as practicable after the date on which a petition is

filed under section 292 of this title, but in any event not later

than 40 days after that date, the Secretary shall determine whether

the petitioning group meets the requirements of section 292(c) of

this title and shall, if the group meets the requirements, issue a

certification of eligibility to apply for assistance under this

part covering agricultural commodity producers in any group that

meets the requirements. Each certification shall specify the date

on which eligibility under this part begins.

(b) Notice

Upon making a determination on a petition, the Secretary shall

promptly publish a summary of the determination in the Federal

Register, together with the Secretary's reasons for making the

determination.

(c) Termination of certification

Whenever the Secretary determines, with respect to any

certification of eligibility under this part, that the decrease in

the national average price, quantity of production, or value of

production of, or cash receipts for, the agricultural commodity

covered by the certification is no longer attributable to the

conditions described in section 292 of this title, the Secretary

shall terminate such certification and promptly cause notice of

such termination to be published in the Federal Register, together

with the Secretary's reasons for making such determination.

(d) Report by the Secretary

Not later than January 30, 2010, and annually thereafter, the

Secretary of Agriculture shall submit to the Committee on Finance

of the Senate and the Committee on Ways and Means of the House of

Representatives a report containing the following information with

respect to adjustment assistance provided under this part during

the preceding fiscal year:

(1) A list of the agricultural commodities covered by a

certification under this part.

(2) The States or regions in which such commodities are

produced and the aggregate amount of such commodities produced in

each such State or region.

(3) The total number of agricultural commodity producers, by

congressional district, receiving benefits under this part.

(4) The total number of agricultural commodity producers, by

congressional district, receiving technical assistance under this

part.

SEC. 294. STUDY BY SECRETARY OF AGRICULTURE WHEN
INTERNATIONAL TRADECOMMISSIONBEGINS INVESTIGATION
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(a) In general -- Whenever the International Trade Commission (in this part

referred to as the "Commission") begins an investigation under

section 202 of this title with respect to an agricultural

commodity, the Commission shall immediately notify the Secretary of

the investigation. Upon receipt of the notification, the Secretary

shall immediately conduct a study of -

(1) the number of agricultural commodity producers producing a

like or directly competitive agricultural commodity who have been

or are likely to be certified as eligible for adjustment

assistance under this part, and

(2) the extent to which the adjustment of such producers to the

import competition may be facilitated through the use of existing

programs.

(b) Report -- Not later than 15 days after the day on which the Commission

makes its report under section 202(f) of this title, the Secretary

shall submit a report to the President setting forth the findings

of the study described in subsection (a) of this section. Upon

making the report to the President, the Secretary shall also

promptly make the report public (with the exception of information

which the Secretary determines to be confidential) and shall have a

summary of the report published in the Federal Register.

SEC. 295. BENEFIT INFORMATIONTOAGRICULTURALCOMMODITY
PRODUCERS

(a) In general -- The Secretary shall provide full information to agricultural

commodity producers about the benefit allowances, training, and

other employment services available under this subchapter and about

the petition and application procedures, and the appropriate filing

dates, for such allowances, training, and services. The Secretary

shall provide whatever assistance is necessary to enable groups to

prepare petitions or applications for program benefits under this

subchapter.

(b) Notice of benefits

(1) In general-- The Secretary shall mail written notice of the benefits

available under this part to each agricultural commodity producer

that the Secretary has reason to believe is covered by a

certification made under this part.

(2) Other notice -- The Secretary shall publish notice of the benefits available

under this part to agricultural commodity producers that are

covered by each certification made under this part in newspapers

of general circulation in the areas in which such producers

reside.

(3) Other Federal assistance -- The Secretary shall also provide information

concerning procedures for applying for and receiving all other Federal
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assistance and services available to workers facing economic

distress.

SEC. 296. QUALIFYING REQUIREMENTS AND BENEFITS FOR
AGRICULTURAL COMMODITY PRODUCERS

(a) In general

(1) Requirements

(A) In general

Benefits under this part shall be available to an

agricultural commodity producer covered by a certification

under this part who files an application for such benefits not

later than 90 days after the date on which the Secretary makes

a determination and issues a certification of eligibility under

section 293 of this title, if the producer submits to the

Secretary sufficient information to establish that -

(i) the producer produced the agricultural commodity

covered by the application filed under this subsection in the

marketing year with respect to which the petition is filed

and in at least 1 of the 3 marketing years preceding that

marketing year;

(ii)(I) the quantity of the agricultural commodity that was

produced by the producer in the marketing year with respect

to which the petition is filed has decreased compared to the

most recent marketing year preceding that marketing year for

which data are available; or

(II)(aa) the price received for the agricultural commodity

by the producer during the marketing year with respect to

which the petition is filed has decreased compared to the

average price for the commodity received by the producer in

the 3 marketing years preceding that marketing year; or

(bb) the county level price maintained by the Secretary for

the agricultural commodity on the date on which the petition

is filed has decreased compared to the average county level

price for the commodity in the 3 marketing years preceding

the date on which the petition is filed; and

(iii) the producer is not receiving -

(I) cash benefits under part 2 or 3; or

(II) benefits based on the production of an agricultural

commodity covered by another petition filed under this

part.

(B) Special rule with respect to crops not grown every year

For purposes of subparagraph (A)(ii)(II)(aa), if a petition

is filed with respect to an agricultural commodity that is not

produced by the producer every year, an agricultural commodity
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producer producing that commodity may establish the average

price received for the commodity by the producer in the 3

marketing years preceding the year with respect to which the

petition is filed by using average price data for the 3 most

recent marketing years in which the producer produced the

commodity and for which data are available.

(2) Limitations based on adjusted gross income

(A) In general

Notwithstanding any other provision of this part, an

agricultural commodity producer shall not be eligible for

assistance under this part in any year in which the average

adjusted gross income (as defined in section 1308-3a(a) of

title 7) of the producer exceeds the level set forth in

subparagraph (A) or (B) of section 1308-3a(b)(1) of title 7,

whichever is applicable.

(B) Demonstration of compliance

An agricultural commodity producer shall provide to the

Secretary such information as the Secretary determines

necessary to demonstrate that the producer is in compliance

with the limitation under subparagraph (A).

(C) Counter-cyclical and acre payments

The total amount of payments made to an agricultural

commodity producer under this part during any crop year may not

exceed the limitations on payments set forth in subsections

(b)(2), (b)(3), (c)(2), and (c)(3) of section 1308 of title 7.

(b) Technical assistance

(1) Initial technical assistance

(A) In general

An agricultural commodity producer that files an application

and meets the requirements under subsection (a)(1) shall be

entitled to receive initial technical assistance designed to

improve the competitiveness of the production and marketing of

the agricultural commodity with respect to which the producer

was certified under this part. Such assistance shall include

information regarding -

(i) improving the yield and marketing of that agricultural

commodity; and

(ii) the feasibility and desirability of substituting one

or more alternative agricultural commodities for that

agricultural commodity.

(B) Transportation and subsistence expenses

(i) In general

The Secretary may authorize supplemental assistance
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necessary to defray reasonable transportation and subsistence

expenses incurred by an agricultural commodity producer in

connection with initial technical assistance under

subparagraph (A) if such assistance is provided at facilities

that are not within normal commuting distance of the regular

place of residence of the producer.

(ii) Exceptions

The Secretary may not authorize payments to an agricultural

commodity producer under clause (i) -

(I) for subsistence expenses that exceed the lesser of -

(aa) the actual per diem expenses for subsistence

incurred by the producer; or

(bb) the prevailing per diem allowance rate authorized

under Federal travel regulations; or

(II) for travel expenses that exceed the prevailing

mileage rate authorized under the Federal travel

regulations.

(2) Intensive technical assistance

A producer that has completed initial technical assistance

under paragraph (1) shall be eligible to participate in intensive

technical assistance. Such assistance shall consist of -

(A) a series of courses to further assist the producer in

improving the competitiveness of the producer in producing -

(i) the agricultural commodity with respect to which the

producer was certified under this part; or

(ii) another agricultural commodity; and

(B) assistance in developing an initial business plan based

on the courses completed under subparagraph (A).

(3) Initial business plan

(A) Approval by Secretary

The Secretary shall approve an initial business plan

developed under paragraph (2)(B) if the plan -

(i) reflects the skills gained by the producer through the

courses described in paragraph (2)(A); and

(ii) demonstrates how the producer will apply those skills

to the circumstances of the producer.

(B) Financial assistance for implementing initial business plan

Upon approval of the producer's initial business plan by the

Secretary under subparagraph (A), a producer shall be entitled

to an amount not to exceed $4,000 to -

(i) implement the initial business plan; or

(ii) develop a long-term business adjustment plan under

paragraph (4).
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(4) Long-term business adjustment plan

(A) In general

A producer that has completed intensive technical assistance

under paragraph (2) and whose initial business plan has been

approved under paragraph (3)(A) shall be eligible for, in

addition to the amount under subparagraph (C), assistance in

developing a long-term business adjustment plan.

(B) Approval of long-term business adjustment plans

The Secretary shall approve a long-term business adjustment

plan developed under subparagraph (A) if the Secretary

determines that the plan -

(i) includes steps reasonably calculated to materially

contribute to the economic adjustment of the producer to

changing market conditions;

(ii) takes into consideration the interests of the workers

employed by the producer; and

(iii) demonstrates that the producer will have sufficient

resources to implement the business plan.

(C) Plan implementation

Upon approval of the producer's long-term business adjustment

plan under subparagraph (B), a producer shall be entitled to an

amount not to exceed $8,000 to implement the long-term business

adjustment plan.

(c) Maximum amount of assistance

An agricultural commodity producer may receive not more than

$12,000 under paragraphs (3) and (4) of subsection (b) in the 36-

month period following certification under section 293 of this

title.

(d) Limitations on other assistance

An agricultural commodity producer that receives benefits under

this part (other than initial technical assistance under subsection

(b)(1)) shall not be eligible for cash benefits under part 2 or 3.

SEC. 297. FRAUD AND RECOVERY OF OVERPAYMENTS
(a) In general

(1) Repayment

If the Secretary, or a court of competent jurisdiction,

determines that any person has received any payment under this

part to which the person was not entitled, or has expended funds

received under this part for a purpose that was not approved by

the Secretary, such person shall be liable to repay such amount

to the Secretary, except that the Secretary may waive such

repayment if the Secretary determines, in accordance with

guidelines prescribed by the Secretary, that -
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(A) the payment was made without fault on the part of such

person; and

(B) requiring such repayment would be contrary to equity and

good conscience.

(2) Recovery of overpayment

Unless an overpayment is otherwise recovered, or waived under

paragraph (1), the Secretary shall recover the overpayment by

deductions from any sums payable to such person under this part.

(b) False statement

A person shall, in addition to any other penalty provided by law,

be ineligible for any further payments under this part -

(1) if the Secretary, or a court of competent jurisdiction,

determines that the person -

(A) knowingly has made, or caused another to make, a false

statement or representation of a material fact; or

(B) knowingly has failed, or caused another to fail, to

disclose a material fact; and

(2) as a result of such false statement or representation, or

of such nondisclosure, such person has received any payment under

this part to which the person was not entitled.

(c) Notice and determination

Except for overpayments determined by a court of competent

jurisdiction, no repayment may be required, and no deduction may be

made, under this section until a determination under subsection

(a)(1) of this section by the Secretary has been made, notice of

the determination and an opportunity for a fair hearing thereon has

been given to the person concerned, and the determination has

become final.

(d) Payment to Treasury

Any amount recovered under this section shall be returned to the

Treasury of the United States.

(e) Penalties

Whoever makes a false statement of a material fact knowing it to

be false, or knowingly fails to disclose a material fact, for the

purpose of obtaining or increasing for himself or for any other

person any payment authorized to be furnished under this part shall

be fined not more than $10,000 or imprisoned for not more than 1

year, or both.

SEC. 298. AUTHORIZATION OF APPROPRIATIONS
(a) In general

There are authorized to be appropriated and there are

appropriated to the Department of Agriculture not to exceed
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$90,000,000 for each of the fiscal years 2009 and 2010, and

$22,500,000 for the period beginning October 1, 2010, and ending

December 31, 2010, to carry out the purposes of this part,

including administrative costs, and salaries and expenses of

employees of the Department of Agriculture.

(b) Proportionate reduction

If in any year the amount appropriated under this part is

insufficient to meet the requirements for adjustment assistance

payable under this part, the amount of assistance payable under

this part shall be reduced proportionately.

Section 401 and 408 of the Trade and Development Act of 2000

[Public Law 106-200]

SEC. 401. REPORT ON EMPLOYMENT AND TRADE ADJUSTMENT ASSISTANCE.
(a) IN GENERAL.—Not later than 9 months after the date of the enactment of this

section, the Comptroller General of the United States shall submit to Congress a

report regarding the efficiency and effectiveness of Federal and State coordination

of employment and retraining activities associated with the following programs and

legislation:

(1) Trade adjustment assistance (including NAFTA trade adjustment

assistance) provided for under title II of the Trade Act of 1974.

(2) The Job Training Partnership Act.

(3) The Workforce Investment Act of 1998.

(4) Unemployment insurance.

(b) PERIOD COVERED.—The report shall cover the activities involved in the

programs and legislation listed in subsection (a) from January 1, 1994, to December

31, 1999.

(c) DATA AND RECOMMENDATIONS.—The report shall at a minimum include

specific data and recommendations regarding—

(1) the compatibility of program requirements related to the employment and

retraining of dislocated workers in the United States, with particular emphasis

on the trade adjustment assistance programs provided for under title II of the

Trade Act of 1974;

(2) the compatibility of application procedures related to the employment

and retraining of dislocated workers in the United States;

(3) the capacity of the programs in addressing foreign trade and the transfer

of production to other countries on workers in the United States measured in

terms of loss of employment and wages;

(4) the capacity of the programs in addressing foreign trade and the transfer

of production to other countries on secondary workers in the United States

measured in terms of loss of employment and wages;



- 977 -

(5) how the impact of foreign trade and the transfer of production to other

countries would have changed the number of beneficiaries covered under the

trade adjustment assistance program if the trade adjustment assistance program

covered secondary workers in the United States; and

(6) the effectiveness of the programs described in subsection (a) in achieving

reemployment of the United States workers and maintaining wage levels of

United States workers who have been dislocated as a result of foreign trade and

the transfer of production to other countries.

SEC. 408. REPORT ON TRADE ADJUSTMENT ASSISTANCE FOR AGRICULTURAL

COMMODITY PRODUCERS.
(a) IN GENERAL.—Not later than 4 months after the date of the enactment of this

Act, the Secretary of Labor, in consultation with the Secretary of Agriculture and

the Secretary of Commerce, shall submit to the Committee onWays and Means of

the House of Representatives and the Committee on Finance of the Senate a report

that—

(1) examines the applicability to agricultural commodity producers of trade

adjustment assistance programs established under title II of the Trade Act of

1974; and

(2) sets forth recommendations to improve the operation of these programs

as the programs apply to agricultural commodity producers or to establish a

new trade adjustment assistance program for agricultural commodity producers.

(b) CONTENTS.—In preparing the report required by subsection (a), the Secretary

of Labor shall—

(1) assess the degree to which the existing trade adjustment assistance

programs address the adverse effects on agricultural commodity producers due

to price suppression caused by increased imports of like or directly competitive

agricultural commodities; and

(2) examine the effectiveness of the program benefits authorized under

subchapter B of chapter 2 and chapter 3 of title II of the Trade Act of 1974 in

remedying the adverse effects, including price suppression, caused by

increased imports of like or directly competitive agricultural commodities.

(c) DEFINITIONS.—In this section:

(1) AGRICULTURAL COMMODITY.—The term “agricultural commodity”

means any agricultural commodity, including livestock, fish or harvested

seafood in its raw or natural state.

(2) AGRICULTURAL COMMODITY PRODUCER.—The term “agricultural

commodity producer” means any person who is engaged in the production and

sale of an agricultural commodity in the United States and who owns or shares

the ownership and risk of loss of the agricultural commodity.
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Chapter 10: OTHER LAWS REGULATING IMPORTS

A. AUTHORITIES TO RESTRICT IMPORTS OF AGRICULTURAL
AND TEXTILE PRODUCTS

Section 204 of the Agricultural Act of 1956, as amended

[7 U.S.C. 1854; Public Law 84-540, as amended by Public Law 87-488, Public Law 103-465, and

Public Law 104-295]

SEC. 204. The President may, whenever he determines such action appropriate,

negotiate with representatives of foreign governments in an effort to obtain

agreements limiting the export from such countries and the importation into the

United States of any agricultural commodity or product manufactured there fromor

textiles or textile products, and the President is authorized to issue regulations

governing the entry or withdrawal fromwarehouse of any such commodity, product,

textiles, or textile products to carry out any such agreement. In addition, if a

multilateral agreement, including but not limited to the Agreement on Textiles and

Clothing referred to in section 101(d)(4) of theUruguayRoundAgreementsAct (19

U.S.C. 3511(d)(4)), has been or is concluded under the authority of this section

among countries accounting for a significant part of world trade in the articles with

respect to which the agreement was concluded, the President may also issue, in

order to carry out such agreement, regulations governing the entry or withdrawal

fromwarehouse of the same articles which are the products of countries not parties

to the agreement, or countries to which the United States does not apply the

agreement. Nothing herein shall affect the authority provided under section 22 of

the Agricultural Adjustment Act (of 1933) as amended.

Section 22 of the Agricultural Adjustment Act of 1933, as amended

[7 U.S.C. 624; Act of May 12, 1933, as added by Public Law 74-320, and amended by Act of Feb. 29,

1936, Act of June 3, 1937, Act of Jan. 25, 1940, Act of July 3, 1948, Act of June 28, 1950, Act of

June 16, 1951, Act of Aug. 7, 1953, Public Law 100-449, and Public Law 103-465]

SEC. 22. (a)Whenever the Secretary of Agriculture has reason to believe that any

article or articles are being or are practically certain to be imported into the United

States under such conditions and in such quantities as to render or tend to render

ineffective, or materially interfere with, any program or operation undertaken under

this title or the Soil Conservation and Domestic Allotment Act, as amended, or

section 32, Public LawNumbered 320, Seventy-FourthCongress, approvedAugust

24, 1935, as amended, or any loan, purchase, or other program or operation

undertaken by the Department of Agriculture, or any agency operating under its

direction, with respect to any agricultural commodity or product thereof, or to

reduce substantially the amount of any product processed in the United States from

any agricultural commodity or product thereof with respect to which any such
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program or operation is being undertaken, he shall so advise the President, and, if

the President agrees that there is reason for such belief, the President shall cause an

immediate investigation to be made by the United States International Trade

Commission, which shall give precedence to investigations under this section to

determine such facts. Such investigation shall be made after due notice and

opportunity for hearing to interested parties, and shall be conducted subject to such

regulations as the President shall specify.

(b) If, on the basis of such investigation and report to him of findings and

recommendations made in connection therewith, the President finds the existence of

such facts, he shall by proclamation impose such fees not in excess of 50 per

centum ad valorem or such quantitative limitations on any article or articles which

may be entered, or withdrawn from warehouse, for consumption as he finds and

declares shown by such investigation to be necessary in order that the entry of such

article or articles will not render or tend to render ineffective, ormaterially interfere

with, any program or operation referred to in subsection (a) of this section, or

reduce substantially the amount of any product processed in the United States from

any such agricultural commodity or product thereof with respect to which any such

program or operation is being undertaken: Provided, That no proclamation under

this section shall impose any limitation on the total quantity of any article or articles

which may be entered, or withdrawn from warehouse, for consumption which

reduces such permissible total quantity to proportionately less than 50 per centumof

the total quantity of such article or articles which was entered, or withdrawn from

warehouse, for consumption during a representative period as determined by the

President. And provided further, That in designating any article or articles, the

President may describe them by physical qualities, value, use, or upon such other

bases as he shall determine.

In any case where the Secretary of Agriculture determines and reports to the

President with regard to any article or articles that a condition exists requiring

emergency treatment, the President may take immediate action under this section

without awaiting the recommendations of the International Trade Commission, such

action to continue in effect pending the report and recommendations of the Trade

Commission and action thereon by the President.

(c) The fees and limitations imposed by the President by proclamation under this

section and any revocation, suspension, or modification thereof, shall become

effective on such date as shall be therein specified, and such fees shall be treated for

administrative purposes and for the purposes of section 32, Public LawNumbered

320, Seventy-Fourth Congress, approved August 24, 1935, as amended, as duties

imposed by the Tariff Act of 1930, but such fees shall not be considered as duties

for the purpose of granting any preferential concession under any international

obligation of the United States.

(d) After investigation, report, finding, and declaration in the manner provided in

the case of a proclamation issued pursuant to subsection (b) of this section, any

proclamation or provision of such proclamation may be suspended or terminated by
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the President whenever he finds and proclaims that the circumstances requiring the

proclamation or provision thereof no longer exist or may be modified by the

President whenever he finds and proclaims that changed circumstances require such

modification to carry out the purposes of this section.

(e) Any decision of the President as to facts under this section shall be final.

(f) No quantitative limitation or fee shall be imposed under this section with

respect to any article that is the product of a WTO member (as defined in section

2(10) of the Uruguay Round Agreements Act).

[Paragraph (2) of section 401 (a) of the UruguayRoundAgreementsAct provides

that subsection (f) as amended shall take effect on the date of entry into force of the

WTO Agreement with respect to the United States, except that with respect to

wheat, that amendment shall take effect on the later of such date or September 12,

1995.]

Tariff-Rate Quotas and Safeguards

(Sections 404 and 405 of the Uruguay Round Agreements Act)

[19 U.S.C. 3601, 3602; Public Law 103-465, as amended by Public Law 104-295]

SEC. 404. ADMINISTRATION OF TARIFF-RATE QUOTAS.
(a) ORDERLY MARKETING.—In implementing the tariff-rate quotas set out in

Schedule XX for the entry, or withdrawal from warehouse, for consumption of

goods in the United States, the President shall take such action as may be necessary

to ensure that imports of agricultural products do not disrupt the orderly marketing

of commodities in the United States.

(b) INADEQUATESUPPLY.—Where imports of an agricultural product are subject

to a tariff-rate quota, and where the President determines and proclaims that the

supply of the same or directly competitive or substitutable agricultural product will

be inadequate, because of a natural disaster, disease, or major national market

disruption, to meet domestic demand at reasonable prices, the President may

temporarily increase the quantity of imports of the agricultural product that is

subject to the in-quota rate of duty established under the tariff-rate quota.

(c) MONITORING.—The Secretary of Agriculture shall monitor the domestic

supply of agricultural products subject to a tariff-rate quota as the Secretary

considers appropriate and shall advise the President when the domestic supply of

the products and substitutable products combined with the estimated imports of the

products under the tariff-rate quota may be inadequate to meet domestic demand at

reasonable prices.

(d) COVERAGE OF TARIFF-RATE QUOTAS.—

(1) EXCLUSIONS.—The President may, subject to terms and conditions

determined appropriate by the President, provide that the entry, or withdrawal

from warehouse, for consumption in the United States of an agricultural

product shall not be subject to the over-quota rate of duty established under a
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tariff-rate quota if the agricultural product—

(A) is imported by, or for the account of, any agency of the United

States or of any foreign embassy;

(B) is imported as a sample for taking orders, for the personal use of the

importer, or for the testing of equipment;

(C) is a commercial sample or is entered for exhibition, display, or

sampling at a trade fair or for research; or

(D) is a blended syrup provided for in subheadings 1702.20.28,

1702.30.28, 1702.40.28, 1702.60.28, 1702.90.58, 1806.20.92,

1806.20.93, 1806.90.38, 1806.90.40, 2101.10.38, 2101.20.38,

2106.90.38, or 2106.90.67 of Schedule XX, if entered froma foreign trade

zone by a foreign trade zone user whose facilities were in operation on

June 1, 1990, to the extent that the annual quantity entered into the

customs territory from such zone does not contain a quantity of sugar of

nondomestic origin greater than the quantity authorized by the Foreign

Trade Zones Board for processing in that zone during calendar year 1985.

(2) RECLASSIFICATION.—Subject to the consultation and layover

requirements of section 115, the President may proclaim a modification to the

coverage of a tariff-rate quota for any agricultural product if the President

determines the modification is necessary or appropriate to conform the

tariff-rate quota to Schedule XX as a result of a reclassification of any item by

the Secretary of the Treasury.

(3) ALLOCATION.—The President may allocate the in-quota quantity of a

tariff-rate quota for any agricultural product among supplying countries or

customs areas and maymodify any allocation as determined appropriate by the

President.

(4) BILATERALAGREEMENT.—The Presidentmayproclaiman increase in the

tariff-rate quota for beef if the President determines that an increase is

necessary to implement—

(A) the March 24, 1994, agreement between the United States and

Argentina; or

(B) the March 9, 1994, agreement between the United States and

Uruguay.

(5) CONTINUATION OF SUGAR HEADNOTE.—The President is authorized to

proclaim additional United States note 3 to chapter 17 of the HTS, and to

proclaim the modifications to the note, as determined appropriate by the

President to reflect Schedule XX.

[(e) Conforming Amendments._Amendments to section 213(d) of the Caribbean

Basin Economic Recovery Act, section 204 of the Andean Trade Preference Act,

section 503 of the Trade Act of 1974, General Note 3(a)(iv) of the HTS, section

313 of the Tariff Act of 1930, and Section 358e(f)(6) of the Agricultural

Adjustment Act of 1938 (reprinted elsewhere).]
SEC. 405. SPECIAL AGRICULTURAL SAFEGUARD AUTHORITY.
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(a) DETERMINATION OF TRIGGER LEVELS.—Consistent with Article 5 as

determined by the President, the President shall cause to be published in the Federal

Register—

(1) the list of special safeguard agricultural goods not later than the date of

entry into force of the WTO Agreement with respect to the United States; and

(2) for each special safeguard agricultural good—

(A) the trigger level specified in subparagraph 1(a) of Article 5, on an

annual basis;

(B) the trigger price specified in subparagraph 1(b) of Article 5; and

(C) the relevant period.

(b) DETERMINATIONOFSAFEGUARD.—If the President determineswith respect to

a special safeguard agricultural good that it is appropriate to impose—

(1) the price-based safeguard in accordance with subparagraph 1(b) of

Article 5; or

(2) the volume-based safeguard in accordance with subparagraph 1(a) of

Article 5,

the President shall, consistent with Article 5 as determined by the President,

determine the amount of the duty to be imposed, the period such duty shall be in

effect, and any other terms and conditions applicable to the duty.

(c) IMPOSITION OF SAFEGUARD.—The President shall direct the Secretary of the

Treasury to impose a duty on a special safeguard agricultural good entered, or

withdrawn from warehouse, for consumption in the United States in accordance

with a determination made under subsection (b).

(d) NO SIMULTANEOUS SAFEGUARD.—A duty may not be in effect for a special

safeguard agricultural good pursuant to this section during any period inwhich such

good is the subject of any action proclaimed pursuant to section 202 or 203 of the

Trade Act of 1974 (19 U.S.C. 2252 or 2253).

(e) EXCLUSION OF NAFTA COUNTRIES.—The President may exempt from any

duty imposed under this section any good originating in a NAFTA country (as

determined in accordance with section 202 of the North American Free Trade

Agreement Implementation Act (19 U.S.C. 3332)).

(f) ADVICEOFSECRETARYOFAGRICULTURE.—The Secretary ofAgriculture shall

advise the President on the implementation of this section.

(g) TERMINATIONDATE.—This section shall cease to be effective on the date, as

determined by the President, that the special safeguard provisions of Article 5 are

no longer in force with respect to the United States.

(h) DEFINITIONS.—For purposes of this section—

(1) the term “Article 5” means Article 5 of the Agreement on Agriculture

described in section 101(d)(2);

(2) the term “relevant period” means the period determined by the President

to be applicable to a special safeguard agricultural good for purposes of

applying this section; and

(3) the term “special safeguard agricultural good”means an agricultural good
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on which an additional duty may be imposed pursuant to the special safeguard

provisions of Article 5.

Reciprocal Meat Inspection Requirement

(Section 20(h) of the Federal Meat Inspection Act)

[21 U.S.C. 620; Public Law 90-201 as added by Public Law 100-418, section 4604]

SEC. 20.
* * * * * * *

(h)(1) As used in this subsection:

(A) The term “meat articles” means carcasses, meat and meat food products

of cattle, sheep, swine, goats, horses, mules, or other equines, that are capable

of use as human food.

(B) The term “standards” means inspection, building construction, sanitary,

quality, species verification, residue, and other standards that are applicable to

meat articles.

(2) On request of the Committee on Agriculture or the Committee on Ways and

Means of the House of Representatives or the Committee on Agriculture, Nutrition,

and Forestry or the Committee on Finance of the Senate, or at the initiative of the

Secretary, the Secretary shall, as soon as practicable, determinewhether a particular

foreign country applies standards for the importation of meat articles from the

United States that are not related to public health concerns about end-product

quality that can be substantiated by reliable analytical methods.

(3) If the Secretary determines that a foreign country applies standards

described in paragraph (2)–

(A) the Secretary shall consult with the United States Trade Representative;

and

(B) within 30 days after the determination of the Secretary under paragraph

(2), the Secretary and the United States Trade Representative shall recommend

to the President whether action should be taken under paragraph (4).

(4) Within 30 days after receiving a recommendation for action under paragraph

(3), the President shall, if and for such time as the President considers appropriate,

prohibit imports into the United States of anymeat articles produced in such foreign

country unless it is determined that the meat articles produced in that country meet

the standards applicable to meat articles in commerce within the United States.

(5) The action authorized under paragraph (4) may be used instead of, or in

addition to, any other action taken under any other law.
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Sugar Tariff-Rate Quotas Under Headnote Authority

[Additional U.S. Notes of Chapter 17 of the Harmonized Tariff Schedule of the United States]

CHAPTER 17.—SUGARS AND SUGAR CONFECTIONERY

Additional U.S. Notes

1. The term “degree” as used in the “Rates of Duty” columns of this chapter

means International Sugar Degree as determined by polarimetric test.

2. For the purposes of this schedule, the term “articles containing over 65
percent by dry weight of sugar described in additional U.S. note 2 to chapter 17”
means articles containing over 65 percent by dry weight of sugars derived from

sugar cane or sugar beets, whether or not mixed with other ingredients, capable of

being further processed or mixed with similar or other ingredients, and not prepared

for marketing to the ultimate consumer in the identical form and package in which

imported.

3. For the purposes of this schedule, the term “articles containing over 10
percent by dry weight of sugar described in additional U.S. note 3 to chapter 17”
means articles containing over 10 percent by dry weight of sugars derived from

sugar cane or sugar beets, whether or not mixed with other ingredients, except (a)

articles not principally of crystalline structure or not in dry amorphous form, the

foregoing that are prepared for marketing to the ultimate consumer in the identical

form and package in which imported; (b) blended syrups containing sugars derived

from sugar cane or sugar beets, capable of being further processed or mixed with

similar or other ingredients, and not prepared for marketing to the ultimate

consumer in the identical form and package in which imported; (c) articles

containing over 65 percent by dryweight of sugars derived fromsugar cane or sugar

beets, whether or not mixed with other ingredients, capable of being further

processed or mixed with similar or other ingredients, and not prepared for

marketing to the ultimate consumer in the identical form and package in which

imported; or (d) cake decorations and similar products to be used in the same

condition as imported without any further processing other than the direct

application to individual pastries or confections, finely ground or masticated

coconut meat or juice thereof mixed with those sugars, and sauces and preparations

therefor.

4. For the purposes of this schedule, the term “blended syrups described in
additional U.S. note 4 to chapter 17” means blended syrups containing sugars

derived from sugar cane or sugar beets, capable of being further processed ormixed

with similar or other ingredients, and not prepared for marketing to the ultimate

consumer in the identical form and package in which imported.

5. (a)(i) The aggregate quantity of raw cane sugar entered, or withdrawn from

warehouse for consumption, under subheading 1701.11.10, during any fiscal year,

shall not exceed in the aggregate an amount (expressed in terms of raw value), not
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less than 1,117,195 metric tons, as shall be established by the Secretary of

Agriculture (hereinafter referred to as “the Secretary”), and the aggregate quantity

of sugars, syrups and molasses entered, or withdrawn from warehouse for

consumption, under subheadings 1701.12.10, 1701.91.10, 1701.99.10, 1702.90.10

and 2106.90.44, during any fiscal year, shall not exceed in the aggregate an amount

(expressed in terms of raw value), not less than 22,000 metric tons, as shall be

established by the Secretary. With either the aggregate quantity for raw cane sugar

or the aggregate quantity for sugars, syrups and molasses other than rawcane sugar,

the Secretarymay reserve a quota quantity for the importation of specialty sugars as

defined by the United States Trade Representative.

(ii) Whenever the Secretary believes that domestic supplies of sugars may be

inadequate to meet domestic demand at reasonable prices, the Secretarymaymodify

any quantitative limitations which have previously been established under this note

but may not reduce the total amounts below the amounts provided for in subdivision

(i) hereof.

(iii) The Secretary shall inform the Secretary of the Treasury of any determination

made under this note. Notice of such determinations shall be published in the

Federal Register.

(iv) Sugar entering the United States during a quota period established under this

note may be charged to the previous or subsequent quota period with the written

approval of the Secretary.

(b)(i) The quota amounts established under subdivision (a) may be allocated

among supplying countries and areas by the United States Trade Representative.

(ii) The United States Trade Representative, after consultation with the

Secretaries of State and Agriculture, may modify, suspend (for all or part of the

quota amount), or reinstate the allocations provided for in this subdivision

(including the addition or deletion of any country or area) if he finds that such

action is appropriate to carry out the rights or obligations of the United States under

any international agreement to which the United States is a party or is appropriate to

promote the economic interests of the United States.

(iii) The United States Trade Representative shall inform the Secretary of the

Treasury of any such action and shall publish notice thereof in the Federal Register.

Such action shall not become effective until the day following the date of

publication of such notice in the Federal Register or such later date as may be

specified by the United States Trade Representative.

(iv) The United States Trade Representative may promulgate regulations

appropriate to provide for the allocations authorized pursuant to this note. Such

regulations may, among other things, provide for the issuance of certificates of

eligibility to accompany any sugars, syrups or molasses (including any speciality

sugars) imported from any country or area for which an allocation has been

provided and for such minimum quota amounts as may be appropriate to provide

reasonable access to the U.S. market for articles the product of those countries or

areas having small allocations.
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(c) For purposes of this note, the term raw value means the equivalent of such

articles in terms of ordinary commercial raw sugar testing 96 degrees by the

polariscope as determined in accordance with regulations or instructions issued by

the Secretary of the Treasury. Such regulations or instructions may, among other

things, provide: (i) for the entry of such articles pending a final determination of

polarity; and (ii) that positive or negative adjustments for differences in preliminary

and final raw values be made in the same or succeeding quota periods. The

principal grades and types of sugar shall be translated into terms of raw value in the

following manner—

(A) For articles described in subheadings 1701.11.05, 1701.11.10,

1701.11.20, 1701.11.50, 1701.12.05, 1701.12.10, 1701.12.50, 1701.91.05,

1701.91.10, 1701.91.30, 1701.99.05, 1701.99.10, 1701.99.50, 2106.90.42,

2106.90.44 and 2106.90.46 bymultiplying the number of kilograms thereof by

the greater of 0.93, or 1.07 less 0.0175 for each degree of polarization under

100 degrees (and fractions of a degree in proportion).

(B) For articles described in subheadings 1702.90.05, 1702.90.10 and

1702.90.20, bymultiplying the number of kilograms of the total sugars thereof

(the sum of the sucrose and reducing or invert sugars) by 1.07.

(C) The Secretary of the Treasury shall establish methods for translating

sugar into terms of raw value for any special grade or type of sugar, syrup, or

molasses for which he/she determines that the raw value cannot be measured

adequately under the above provisions.

6. Raw cane sugar classifiable in subheading 1701.11.20 shall be entered only to

be used for the production (other than by distillation) of polyhydric alcohols, except

polyhydric alcohols for use as a substitute for sugar in human food consumption, or

to be refined and reexported in refined form or in sugar-containing products, or to

be substituted for domestically produced raw cane sugar that has been or will be

exported. The Secretary of Agriculture may issue licenses for such entries and may

promulgate such regulations (including any terms, conditions, certifications, bonds,

civil penalties, or other limitations) as are appropriate to ensure that sugar entered

under subheading 1701.11.20 is used only for such purposes.

7. The aggregate quantity of articles containing over 65 percent by dry weight of

sugars described in additional U.S. note 2 to chapter 17, entered under subheadings

1701.91.44, 1702.90.64, 1704.90.64, 1806.10.24, 1806.10.45, 1806.20.71,

1806.90.45, 1901.20.20, 1901.20.55, 1901.90.52, 2101.12.44, 2101.20.44,

2106.90.74 and 2106.90.92 during the 12-month period fromOctober 1 in any year

to the following September 30, inclusive, shall be none and no such articles shall be

classifiable therein.

8. The aggregate quantity of articles containing over 10 percent by dry weight of

sugars described in additional U.S. note 3 to chapter 17, entered under subheadings

1701.91.54, 1704.90.74, 1806.20.75, 1806.20.95, 1806.90.55, 1901.90.56,

2101.12.54, 2101.20.54, 2106.90.78 and 2106.90.95 during the 12-month period

from October 1, in any year to the following September 30, inclusive, shall be
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exceed 64,709 metric tons (articles the product ofMexico shall not be permitted or

included under this quantitative limitation and no such articles shall be classifiable

therein).

9. The aggregate quantity of blended syrups described in additional U.S. note 4 to

chapter 17, the foregoing goods entered under subheadings 1704.20.24, 1702.30.24,

1702.40.24, 1702.60.24, 1702.90.54, 1806.20.91, 1806.90.35, 2101.12.34,

2101.20.34, 2106.90.68 and 2106.90.89 during the 12-month period fromOctober

1, in any year to the following September 30, inclusive, shall be none and no such

articles shall be none and no such articles shall be classifiable therein.

10. Heading 1703 does not include products derived from sugar cane or sugar

beet and containing soluble non-sugar solids (excluding any foreign substance that

may have been added or developed in the product) equal to 6 percent or less by

weight of the total soluble solids.

11. For the purposes of subheading 1704.90.25, “cough drops” must contain a

minimum of 5 mg per dose of menthol, of eucalyptol, or of a combination of

menthol and eucalyptol.

Sugar Quota Reallocation [Repealed]

[7 U.S.C. 1359kk; Public Law 107-171 and Public Law 110-246.]21

SEC. 359k. REALLOCATING SUGAR QUOTA IMPORT SHORTFALLS.
(a) INGENERAL.—Notwithstanding any other provision of law, on or after June 1

of each of the 2002 through 2007 calendar years, the United States Trade

Representative, in consultation with the Secretary, shall determine the amount of the

quota of cane sugar used by each qualified supplying country for that crop year, and

may reallocate the unused quota for that crop year among qualified supplying

countries.

(b) QUALIFIED SUPPLYING COUNTRY DEFINED.—In this section, the term

‘qualified supplying country’ means one of the following foreign countries that is

allowed to export cane sugar to the United States under an agreement or any other

country with which the United States has an agreement relating to the importation of

cane sugar:

Argentina

Australia

Barbados

Belize

Bolivia

Brazil

21 This provision expired on December 31, 2008, and was formally repealed by

Section 1403 (i) of the Food, Conservation and Energy Act of 2008, Public Law

No. 110-246 (2008).
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Colombia

Republic of the Congo

Costa Rica

Dominican Republic

Ecuador

El Salvador

Fiji

Gabon

Guatemala

Guyana

Haiti

Honduras

India

Cote D’Ivoire, formerly known as the Ivory Coast

Jamaica

Madagascar

Malawi

Mauritius

Mexico

Mozambique

Nicaragua

Panama

Papua New Guinea

Paraguay

Peru

Philippines

St. Kitts and Nevis

South Africa

Swaziland

Taiwan

Thailand

Trinidad-Tobago

Uruguay

Zimbabwe

SECTION 1403 OF THE FOOD, CONSERVATION, AND ENERGY ACT OF 2008:
FLEXIBLEMARKETING ALLOTMENTS FOR SUGAR

[7 U.S.C. 1359kk; Public Law 110-246]

SEC. 359k. ADMINISTRATION OF TARIFF RATE QUOTAS.
(a) ESTABLISHMENT.—

(1) IN GENERAL.—Except as provided in paragraph (2) and
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notwithstanding any other provision of law, at the beginning of the quota

year, the Secretary shall establish the tariff rate quotas for raw cane sugar

and refined sugars at the minimum level necessary to comply with

obligations under international trade agreements that have been approved by

Congress.

(2) EXCEPTION.—Paragraph (1) shall not apply to specialty sugar.

(b) ADJUSTMENT.—

(1) BEFORE APRIL 1.—Before April 1 of each fiscal year, if there is an

emergency shortage of sugar in the United States market that is caused by a

war, flood, hurricane, or other natural disaster, or other similar event as

determined by the Secretary—

(A) the Secretary shall take action to increase the supply of sugar in

accordance with sections 359c(b)(2) and 359e(b), including an increase in

the tariffrate quota for raw cane sugar to accommodate the reassignment to

imports; and

(B) if there is still a shortage of sugar in the United States market, and

marketing of domestic sugar has been maximized, and domestic raw cane

sugar refining capacity has been maximized, the Secretary may increase

the tariffrate quota for refined sugars sufficient to accommodate the supply

increase, if the further increase will not threatento result in the forfeiture of

sugar pledged as collateral for a loan under section 156 of the Federal

Agriculture Improvement and Reform Act of 1996 (7 U.S.C. 7272).

(2) ON OR AFTER APRIL 1.—On or after April 1 of each fiscal year—

(A) the Secretary may take action to increase the supply of sugar in

accordance with sections 359c(b)(2) and 359e(b), including an increase in

the tariff-rate quota for raw cane sugar to accommodate the reassignment to

imports; and

(B) if there is still a shortage of sugar in the United States market, and

marketing of domestic sugar has beenmaximized, the Secretarymay increase

the tariff-rate quota for raw cane sugar if the further increase will not

threaten to result in the forfeiture of sugar pledged as collateral for a loan

under section 156 of the Federal Agriculture Improvement and Reform Act

of 1996 (7 U.S.C. 7272).

Import Prohibitions on Certain Agricultural Commodities Under
Marketing Orders

(Section 8e of the Agricultural Adjustment Act, as amended)

[7 U.S.C. 608e-1; Act of Mar. 12, 1933, as amended by Act of Aug. 31, 1954, Public Law 87-128,

Public Law 91-670, Public Law 95-133, Public Law 97-312, Public Law 100-418, Public Law 101-

624, and Public Law 107-171]

SEC. 8e. IMPORT PROHIBITIONS ON TOMATOES, AVOCADOS, LIMES, ETC; RULES
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AND REGULATIONS.
(a) Subject to the provisions of subsections (c) and (d) and notwithstanding any

other provision of law, whenever a marketing order issued by the Secretary of

Agriculture pursuant to section 8c of this Act contains any terms or conditions

regulating the grade, size, quality or maturity of tomatoes, raisins, olives (other than

Spanish-style green olives), prunes, avocados, mangoes, limes, grapefruit, green

peppers, Irish potatoes, cucumbers, oranges, onions, walnuts, dates, filberts, table

grapes, eggplants, kiwifruit, nectarines, plums, pistachios, apples, or caneberries

(including raspberries, blackberries, and loganberries) produced in theUnited States

the importation into the United States of any such commodity, other than dates for

processing, during the period of time such order is in effect shall be prohibited

unless it complies with the grade, size, quality, and maturity provisions of such

order or comparable restrictions promulgated hereunder: Provided, That this

prohibition shall not apply to such commodities when shipped into the continental

United States from the Commonwealth of Puerto Rico or any Territory or

possession of the United States where this chapter has force and effect; Provided
further, That whenever two or more such marketing orders regulating the same

agricultural commodity produced in different areas of the United States are

concurrently in effect, the importation into the United States of any such

commodity, other than dates for processing, shall be prohibited unless it complies

with the grade, size, quality, and maturity provisions of the order which, as

determined by the Secretary of Agriculture, regulates the commodity produced in

the area with which the imported commodity is in most direct competition. Such

prohibition shall not become effective until after the giving of such notice as the

Secretary of Agriculture determines reasonable, which shall not be less than three

days. In determining the amount of notice that is reasonable in the case of tomatoes

the Secretary of Agriculture shall give due consideration to the time required for

their transportation and entry into the United States after picking. Whenever the

Secretary of Agriculture finds that the application of the restrictions under a

marketing order to an imported commodity is not practicable because of variations

in characteristics between the domestic and imported commodity he shall establish

with respect to the imported commodity, other than dates for processing, such

grade, size, quality, and maturity restrictions by varieties, types, or other

classifications as he finds will be equivalent or comparable to those imposed upon

the domestic commodity under such order. The Secretary of Agriculture may

promulgate such rules and regulations as he deems necessary, to carry out the

provisions of this section. Any person who violates any provision of this section or

of any rule, regulation, or order promulgated hereunder shall be subject to a

forfeiture in the amount prescribed in section 8a(5) of this Act or, upon conviction,

a penalty in the amount prescribed in section 8c(14) of this Act, or to both such

forfeiture and penalty.

(b)(1) The Secretary may provide for a period of time (not to exceed 35 days) in

addition to the period of time covered by a marketing order during which the
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marketing order requirements would be in effect for a particular commodity during

any year if the Secretary determines that such additional period of time is

necessary—

(A) to effectuate the purpose of this Act; and

(B) to prevent the circumvention of the grade, size, quality, or maturity

standards of a seasonal marketing order applicable to a commodity produced in

the United States by imports of such commodity.

(2) In making the determination required by paragraph (1), the Secretary, through

notice and comment procedures, shall consider—

(A) to what extent, during the previous year, imports of a commodity that did

not meet the requirements of a marketing order applicable to such commodity

were marketed in the United States during the period that suchmarketing order

requirements were in effect for available domestic commodities (or would have

been marketed during such time if not for any additional period established by

the Secretary);

(B) if the importation into the United States of such commodity did, or was

likely to, circumvent the grade, size, quality or maturity standards of a seasonal

marketing order applicable to such commodity produced in the United States;

and

(C) the availability and price of commodities of the variety covered by the

marketing order during any additional period themarketing order requirements

are to be in effect.

(3) An additional period established by the Secretary in accordance with this

subsection shall be—

(A) announced not later than 30 days before the date such additional period

is to be in effect; and

(B) reviewed by the Secretary on request, through notice and comment

procedures, at least every 3 years in order to determine if the additional period

is still needed to prevent circumvention of the seasonal marketing order by

imported commodities.

(4) For the purposes of carrying out this subsection, the Secretary is authorized to

make such reasonable inspections as may be necessary.

(c) Prior to any import prohibition or regulation under this section being made

effective with respect to any commodity—

(1) the Secretary of Agriculture shall notify the United States Trade

Representative of such import prohibition or regulation; and

(2) the United States Trade Representative shall advise the Secretary of

Agriculture, within 60 days of the notification under paragraph (1), to ensure

that the application of the grade, size, quality, and maturity provisions of the

relevant marketing order, or comparable restrictions, to imports is not

inconsistent with United States international obligations under any trade

agreement, including the General Agreement on Tariffs and Trade.

(d) The Secretary may proceed with the proposed prohibition or regulation if the
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Secretary receives the advice and concurrence of the United States Trade

Representative within 60 days of the notification under subsection (c)(1).

Import Prohibitions for Animal Health Protection
Animal Health Protection Act

[Excerpts]

[7 U.S.C. 8301, 8302, 8303; Public Law 107-171]

SEC. 10401. SHORT TITLE.
This subtitle may be cited as the “Animal Health Protection Act”.

SEC. 10402. FINDINGS.
Congress finds that—

(1) the prevention, detection, control, and eradication of diseases and pests of

animals are essential to protect—

(A) animal health;

(B) the health and welfare of the people of the United States;

(C) the economic interests of the livestock and related industries of the

United States;

(D) the environment of the United States; and

(E) interstate commerce and foreign commerce of the United States in

animals and other articles;

(2) animal diseases and pests are primarily transmitted by animals and

articles regulated under this subtitle;

(3) the health of animals is affected by the methods by which animals and

articles are transported in interstate commerce and foreign commerce;

(4) the Secretary must continue to conduct research on animal diseases and

pests that constitute a threat to the livestock of the United States; and

(5)(A) all animals and articles regulated under this subtitle are in or affect

interstate commerce or foreign commerce; and

(B) regulation by the Secretary and cooperation by the Secretary with

foreign countries, States or other jurisdictions, or persons are necessary—

(i) to prevent and eliminate burdens on interstate commerce and

foreign commerce;

(ii) to regulate effectively interstate commerce and foreign

commerce; and

(iii) to protect the agriculture, environment, economy, and health

and welfare of the people of the United States.

SEC. 10403. DEFINITIONS.
In this subtitle:

(1) ANIMAL.—The term “animal” means anymember of the animal kingdom

(except a human).

(2) ARTICLE.—The term “article” means any pest or disease or anymaterial

or tangible object that could harbor a pest or disease.
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(3) DISEASE.—The term “disease” has the meaning given the term by the

Secretary.

(4) ENTER.—The term “enter” means to move into the commerce of the

United States.

(5) EXPORT.—The term “export” means to move from a place within the

territorial limits of the United States to a place outside the territorial limits of

the United States.

(6) FACILITY.—The term “facility” means any structure.

(7) IMPORT.—The term “import” means to move from a place outside the

territorial limits of the United States to a place within the territorial limits of the

United States.

(8) INDIAN TRIBE.—The term “Indian tribe” has the meaning given the term

in section 4 of the Indian Self-Determination and EducationAssistanceAct (25

U.S.C. 450b).

(9) INTERSTATE COMMERCE.—The term “interstate commerce”means trade,

traffic, or other commerce—

(A) between a place in a State and a place in another State, or between

places within the same State but through any place outside that State; or

(B) within the District of Columbia or any territory or possession of the

United States.

(10) LIVESTOCK.—The term “livestock” means all farm-raised animals.

(11) MEANSOFCONVEYANCE.—The term“means of conveyance”means any

personal property used for or intended for use for the movement of any other

personal property.

(12) MOVE.—The term “move” means—

(A) to carry, enter, import, mail, ship, or transport;

(B) to aid, abet, cause, or induce carrying, entering, importing, mailing,

shipping, or transporting;

(C) to offer to carry, enter, import, mail, ship, or transport;

(D) to receive in order to carry, enter, import, mail, ship, or transport;

(E) to release into the environment; or

(F) to allow any of the activities described in this paragraph.

(13) PEST.—The term “pest” means any of the following that can directly or

indirectly injure, cause damage to, or cause disease in livestock:

(A) A protozoan.

(B) A plant.

(C) A bacteria.

(D) A fungus.

(E) A virus or viroid.

(F) An infectious agent or other pathogen.

(G) An arthropod.

(H) A parasite.

(I) A prion.



- 994 -

(J) A vector.

(K) Any organism similar to or allied with any of the organisms

described in this paragraph.

(14) SECRETARY.—The term“Secretary”means the Secretary ofAgriculture.

(15) STATE.—The term “State” means any of the States, the District of

Columbia, the Commonwealth of Puerto Rico, Guam, the Commonwealth of

the Northern Mariana Islands, the Virgin Islands of the United States, or any

territory or possession of the United States.

(16) THIS SUBTITLE.—Except when used in this section, the term “this

subtitle” includes any regulation or order issued by the Secretary under the

authority of this subtitle.

(17) UNITED STATES.—The term “United States” means all of the States.

SEC. 10404. RESTRICTION ON IMPORTATION OR ENTRY.
(a) INGENERAL.—With notice to the Secretary of the Treasury and public notice

as soon as practicable, the Secretary may prohibit or restrict—

(1) the importation or entry of any animal, article, or means of conveyance,

or use of any means of conveyance or facility, if the Secretary determines that

the prohibition or restriction is necessary to prevent the introduction into or

dissemination within the United States of any pest or disease of livestock;

(2) the further movement of any animal that has strayed into the United

States if the Secretary determines that the prohibition or restriction is necessary

to prevent the introduction into or dissemination within the United States of

any pest or disease of livestock; and

(3) the use of anymeans of conveyance in connectionwith the importation or

entry of livestock if the Secretary determines that the prohibition or restriction

is necessary because the means of conveyance has not been maintained in a

clean and sanitary condition or does not have accommodations for the safe and

proper movement of livestock.

(b) REGULATIONS.—

(1) RESTRICTIONS ON IMPORT AND ENTRY.—The Secretary may issue such

orders and promulgate such regulations as are necessary to carry out subsection

(a).

(2) POST IMPORTATION QUARANTINE.—The Secretary may promulgate

regulations requiring that any animal imported or entered by raised or handled

under post-importation quarantine conditions by or under the supervision of the

Secretary for the purpose of determining whether the animal is or may be

affected by any pest or disease of livestock.

(c) DESTRUCTION OR REMOVAL.—

(1) IN GENERAL.—The Secretary may order the destruction or removal from

the United States of—

(A) any animal, article, or means of conveyance that has been imported

but has not entered the United States if the Secretary determines that

destruction or removal from the United States is necessary to prevent the
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introduction into or dissemination within the United States of any pest or

disease of livestock;

(B) any animal or progeny of any animal, article, or means of

conveyance that has been imported or entered in violation of this subtitle;

or

(C) any animal that has strayed into the United States if the Secretary

determines that destruction or removal from the United States is necessary

to prevent the introduction into or dissemination within the United States

of any pest or disease of livestock.

(2) REQUIREMENTS OF OWNERS.—

(A) ORDERS TODISINFECT.—The Secretarymay require the disinfection

of—

(i) a means of conveyance used in connection with the importation

of an animal;

(ii) an individual involved in the importation of an animal and

personal articles of the individual; and

(iii) any article used in the importation of an animal.

(B) FAILURE TO COMPLY WITH ORDERS.—If an owner fails to comply

with an order of the Secretary under this section, the Secretary may—

(i) take remedial action, destroy, or remove from the United States

the animal or progeny of any animal, article, or means of conveyance

as authorized under paragraph (1); and

(ii) recover from the owner the costs of any care, handling,

disposal, or other action incurred by the Secretary in connection with

the remedial action, destruction, or removal.

B. AUTHORITIES TO RESTRICT IMPORTS UNDER CERTAIN
ENVIRONMENTAL LAWS

Marine Mammal Protection Act of 1972, as amended

[Excerpts]

[16 U.S.C. 1371, 1411-1412, and 1415-1417; Public Law 92-522, as amended by Public Law 93-205,

Public Law 94-265, Public Law 95-136, Public Law 96-470, Public Law 97-58, Public Law 97-389,

Public Law 98-364, Public Law 102-523, Public Law 102-582, Public Law 102-587, Public Law 103-

238, Public Law 105-18, Public Law 105-42, and Public Law 108-136]

TITLE I—CONSERVATION AND PROTECTION OF MARINE MAMMALS

MORATORIUM AND EXCEPTIONS

SEC. 101. (a) There shall be a moratorium on the taking and importation of

marine mammals and marine mammal products, commencing on the effective date
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of this Act, during which time no permit may be issued for the taking of anymarine

mammal and no marine mammal or marine mammal product may be imported into

the United States except in the following cases:

(1) Consistent with the provisions of section 104, permits may be issued by

the Secretary for taking, and importation for purposes of scientific research,

public display, photography for educational or commercial purposes, or

enhancing the survival or recovery of a species or stock, or for importation of

polar bear parts (other than internal organs) taken in sport hunts in Canada.

Such permits, except permits issued under section 104(c)(5), may be issued if

the taking or importation proposed to be made is first reviewed by the Marine

Mammal Commission and the Committee of Scientific Advisors on Marine

Mammals established under title II. The Commission and Committee shall

recommend any proposed taking or importation, other than importation under

section 104(c)(5), which is consistent with the purposes and policies of section

2 of this Act. If the Secretary issues such a permit for importation, the

Secretary shall issue to the importer concerned a certificate to that effect in

such form as the Secretary of the Treasury prescribes, and such importation

may be made upon presentation of the certificate to the customs officer

concerned.

(2) Marine mammals may be taken incidentally in the course of commercial

fishing operations and permits may be issued thereof pursuant to section 104 of

this title, subject to regulations prescribed by the Secretary in accordance with

section 103 hereof, or in lieu of such permits, authorizations may be granted

therefor under section 118, subject to regulations prescribed under that section

by the Secretary without regard to section 103. Such authorizations may be

granted under title III with respect to purse seine fishing for yellowfin tuna in

the eastern tropical Pacific Ocean, subject to regulations prescribed under that

title by the Secretary without regard to section 103. In any event it shall be the

immediate goal that the incidental kill or incidental serious injury of marine

mammals permitted in the course of commercial fishing operations be reduced

to insignificant levels approaching a zero mortality and serious injury rate. The

Secretary of the Treasury shall ban the importation of commercial fish or

products from fish which have been caught with commercial fishing technology

which results in the incidental kill or incidental serious injury of ocean

mammals in excess of United States standards. For purposes of applying the

preceding sentence, the Secretary—

(A) shall insist on reasonable proof from the government of any nation

from which fish or fish products will be exported to the United States of

the effects on oceanmammals of the commercial fishing technology in use

for such fish or fish products exported from such nation to the United

States;

(B) in the case of yellowfin tuna harvested with purse seines nets in the

eastern tropical Pacific Ocean, and products therefrom, to be exported to
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the United States, shall require that the government of the exporting nation

provide documentary evidence that—

(i)(I) the tuna or products therefrom were not banned from

importation under this paragraph before the effective date of section 4

of the International Dolphin Conservation Program Act; or

(II) the tuna or products therefrom were harvested after the

effective date of section 4 of the International Dolphin

Conservation Program Act by vessels of a nation which

participates in the International Dolphin Conservation Program,

and such harvesting nation is either a member of the

Inter-American Tropical Tuna Commission or has initiated (and

within 6 months thereafter completed) all steps required of

applicant nations, in accordance with article V, paragraph 3 of

the Convention establishing the Inter-American Tropical Tuna

Commission, to become a member of that organization;

(ii) such nation is meeting the obligations of the International

Dolphin Conservation Program and the obligations of membership in

the Inter-American Tropical TunaCommission, including all financial

obligations; and

(iii) the total dolphin mortality limits, and per-stock per-year

dolphin mortality limits permitted for that nation's vessels under the

International Dolphin Conservation Program do not exceed the limits

determined for 1997, or for any year thereafter, consistent with the

objective of progressively reducing dolphin mortality to a level

approaching zero through the setting of annual limits and the goal of

eliminating dolphin mortality, and requirements of the International

Dolphin Conservation Program;

(C) shall not accept such documentary evidence if—

(i) the government of the harvesting nation does not provide

directly or authorize the Inter-American Tropical Tuna Commission

to release complete and accurate information to the Secretary in a

timely manner—

(I) to allow determination of compliance with the International

Dolphin Conservation Program; and

(II) for the purposes of tracking and verifying compliancewith

the minimum requirements established by the Secretary in

regulations promulgated under subsection (f) of the Dolphin

Protection Consumer Information Act (16 U.S.C. 1385(f)); or

(ii) after taking into consideration such information, findings of the

Inter-American Tropical Tuna Commission, and any other relevant

information, including information that a nation is consistently failing

to take enforcement actions on violations which diminish the

effectiveness of the International Dolphin Conservation Program, the
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Secretary, in consultation with the Secretary of State, finds that the

harvesting nation is not in compliance with the International Dolphin

Conservation Program.

(D) shall require the government of any intermediary nation to certify

and provide reasonable proof to the Secretary that it has not imported,

within the preceding six months, any yellowfin tuna or yellowfin tuna

products that are subject to a direct ban on importation to theUnited States

under subparagraph (B);

(E) shall, six months after importation of yellowfin tuna or tuna products

has been banned under this section, certify such fact to the President,

which certification shall be deemed to be a certification for the purposes of

section 8(a) of the Fishermen's Protective Act of 1967 (22U.S.C. 1978(a))

for as long as such ban is in effect; and

(F)(i) except as provided in clause (ii), in the case of fish or products

containing fish harvested by a nation whose fishing vessels engage in high

seas driftnet fishing, shall require that the government of the exporting

nation provide documentary evidence that the fish or fish product was not

harvested with a large-scale driftnet in the South Pacific Ocean after July

1, 1991, or in any other water of the high seas after January 1, 1993, and

(ii) in the case of tuna or a product containing tuna harvested by a

nation whose fishing vessels engage in high seas driftnet fishing, shall

require that the government of the exporting nation provide

documentary evidence that the tuna or tuna product was not harvested

with a large-scale driftnet anywhere on the high seas after July 1,

1991.

For purposes of subparagraph (F), the term “driftnet” has the meaning

given such term in section 4003 of the Driftnet Impact Monitoring,

Assessment, and Control Act of 1987 (16 U.S.C. 1822 note), except that,

until January 1, 1994, the term “driftnet” does not include the use in the

northeast Atlantic Ocean of gillnets with a total length not to exceed 5

kilometers if the use is in accordance with regulations adopted by the

European Community pursuant to the October 28, 1991, decision by the

Council of Fisheries Ministers of the Community.

(3)(A) The Secretary, on the basis of the best scientific evidence available

and in consultation with the Marine Mammal Commission, is authorized and

directed, from time to time, having due regard to the distribution, abundance,

breeding habits, and times and lines of migratory movements of such marine

mammals, to determine when, to what extent, if at all, and by what means, it is

compatible with this Act to waive the requirements of this section so as to

allow taking, or importing of any marine mammal, or any marine mammal

product, and to adopt suitable regulations, issue permits, and make

determinations in accordance with sections 102, 103, 104, and 111 of this title

permitting and governing such taking and importing, in accordance with such
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determinations: Provided, however, That the Secretary, in making such

determinations, must be assured that the taking of such marine mammal is in

accord with sound principles of resource protection and conservation as

provided in the purposes and policies of this Act: Provided further, however,
That no marine mammal or no marine mammal product may be imported into

the United States unless the Secretary certifies that the program for taking

marine mammals in the country of origin is consistent with the provisions and

policies of this Act. Products of nations not so certified may not be imported

into the United States for any purpose, including processing for exportation.

(B) Except for scientific research purposes, photography for educational

or commercial purposes, or enhancing the survival or recovery of a species

or stock as provided for in paragraph (1) of this subsection, or as provided

for under paragraph (5) of this subsection, during the moratorium no

permit may be issued for the taking of anymarinemammalwhich has been

designated by the Secretary as depleted, and no importation may be made

of any such mammal.

(4)(A) Except as provided in subparagraphs (B) and (C), the provisions of

this Act shall not apply to the use of measures—

(i) by the owner of fishing gear or catch, or an employee or agent of

such owner, to deter a marine mammal from damaging the gear or

catch;

(ii) by the owner of other private property, or an agent, bailee, or

employee of such owner, to deter a marine mammal from damaging

private property;

(iii) by any person, to deter a marine mammal from endangering

personal safety; or

(iv) by a government employee, to deter a marine mammal from

damaging public property,

so long as suchmeasures do not result in the death or serious injury of amarine

mammal.

(B) The Secretary shall, through consultation with appropriate experts,

and after notice and opportunity for public comment, publish in the

Federal Register a list of guidelines for use in safely deterring marine

mammals. In the case of marine mammals listed as endangered species or

threatened species under the Endangered Species Act of 1973, the

Secretary shall recommend specific measures which may be used to

nonlethally deter marine mammals. Actions to deter marine mammals

consistent with such guidelines or specific measures shall not be a

violation of this Act.

(C) If the Secretary determines, using the best scientific information

available, that certain forms of deterrence have a significant adverse effect

on marine mammals, the Secretary may prohibit such deterrent methods,

after notice and opportunity for public comment, through regulation under
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this Act.

(D) The authority to deter marine mammals pursuant to subparagraph

(A) applies to all marine mammals, including all stocks designated as

depleted under this Act.

(5)(A)(i) Upon request therefor by citizens of the United States who engage

in a specified activity (other than commercial fishing) within a specified

geographical region, the Secretary shall allow, during periods of notmore than

five consecutive years each, the incidental, but not intentional, taking by

citizens while engaging in that activity within that region of small numbers of

marine mammals of a species or population stock if the Secretary, after notice

(in the Federal Register and in newspapers of general circulation, and through

appropriate electronic media, in the coastal areas that may be affected by such

activity) and opportunity for public comment—

(I) finds that the total of such taking during each five-year (or less)

period concerned will have a negligible impact on such species or

stock and will not have an unmitigable adverse impact on the

availability of such species or stock for taking for subsistence uses

pursuant to subsection (b) of this section or section 109(f) of this title

or, in the case of a cooperative agreement under both this Act and the

Whaling Convention Act of 1949 [16 U.S.C.A. § 916 et seq.],

pursuant to section 112(c) of this title; and

(II) prescribes regulations setting forth—

(aa) permissible methods of taking pursuant to such activity,

and other means of effecting the least practicable adverse impact

on such species or stock and its habitat, paying particular

attention to rookeries, mating grounds, and areas of similar

significance, and on the availability of such species or stock for

subsistence uses; and

(bb) requirements pertaining to themonitoring and reporting of

such taking.

(ii) For a military readiness activity (as defined in section 315(f) of

Public Law 107-314), a determination of "least practicable adverse

impact on such species or stock" under clause (i)(II)(aa) shall include

consideration of personnel safety, practicality of implementation, and

impact on the effectiveness of the military readiness activity. Before

making the required determination, the Secretary shall consult with

the Department of Defense regarding personnel safety, practicality of

implementation, and impact on the effectiveness of the military

readiness activity.

(iii) Notwithstanding clause (i), for any authorization affecting a

military readiness activity (as defined in section 315(f) of Public Law

107-314), the Secretary shall publish the notice required by such

clause only in the Federal Register.
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(B) The Secretary shall withdraw, or suspend for a time certain (either

on an individual or class basis, as appropriate) the permission to take

marine mammals under subparagraph (A) pursuant to a specified activity

within a specified geographical region if the Secretary finds, after notice

and opportunity for public comment (as required under subparagraph (A)

unless subparagraph (C)(i) applies), that—

(i) the regulations prescribed under subparagraph (A) regarding

methods of taking, monitoring, or reporting are not being substantially

complied with by a person engaging in such activity; or

(ii) the taking allowed under subparagraph (A) pursuant to one or

more activities within one or more regions is having, or may have,

more than a negligible impact on the species or stock concerned.

(C)(i) The requirement for notice and opportunity for public comment in

subparagraph (B) shall not apply in the case of a suspension of permission

to take if the Secretary determines that an emergency exists which poses a

significant risk to the well-being of the species or stock concerned.

(ii) Sections 103 and 104 of this title shall not apply to the taking of

marine mammals under the authority of this paragraph.

(D)(i) Upon request therefor by citizens of theUnited Stateswho engage

in a specified activity (other than commercial fishing) within a specific

geographic region, the Secretary shall authorize, for periods of not more

than 1 year, subject to such conditions as the Secretary may specify, the

incidental, but not intentional, taking by harassment of small numbers of

marine mammals of a species or population stock by such citizens while

engaging in that activity within that region if the Secretary finds that such

harassment during each period concerned—

(I) will have a negligible impact on such species or stock, and

(II) will not have an unmitigable adverse impact on the

availability of such species or stock for taking for subsistence

uses pursuant to subsection (b), or section 109(f) or pursuant to a

cooperative agreement under section 119.

(ii) The authorization for such activity shall prescribe, where

applicable—

(I) permissible methods of taking by harassment pursuant to

such activity, and other means of effecting the least practicable

impact on such species or stock and its habitat, paying particular

attention to rookeries, mating grounds, and areas of similar

significance, and on the availability of such species or stock for

taking for subsistence uses pursuant to subsection (b) or section

109(f) or pursuant to a cooperative agreement under section 119,

(II) the measures that the Secretary determines are necessary to

ensure no unmitigable adverse impact on the availability of the

species or stock for taking for subsistence uses pursuant to
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subsection (b) or section 109(f) or pursuant to a cooperative

agreement under section 119, and

(III) requirements pertaining to themonitoring and reporting of

such taking by harassment, including requirements for the

independent peer review of proposed monitoring plans or other

research proposals where the proposed activity may affect the

availability of a species or stock for taking for subsistence uses

pursuant to subsection (b) or section 109(f) or pursuant to a

cooperative agreement under section 119.

(iii) The Secretary shall publish a proposed authorization not later

than 45 days after receiving an application under this subparagraph

and request public comment through notice in the Federal Register,

newspapers of general circulation, and appropriate electronic media

and to all locally affected communities for a period of 30 days after

publication. Not later than 45 days after the close of the public

comment period, if the Secretary makes the findings set forth in

clause (i), the Secretary shall issue an authorization with appropriate

conditions to meet the requirements of clause (ii).

(iv) The Secretary shall modify, suspend, or revoke an

authorization if the Secretary finds that the provisions of clauses (i) or

(ii) are not being met.

(v) A person conducting an activity for which an authorization has

been granted under this subparagraph shall not be subject to the

penalties of this Act for taking by harassment that occurs in

compliance with such authorization.

(vi) For a military readiness activity (as defined in section 315(f) of

Public Law 107-314), a determination of "least practicable adverse

impact on such species or stock" under clause (i)(I) shall include

consideration of personnel safety, practicality of implementation, and

impact on the effectiveness of the military readiness activity. Before

making the required determination, the Secretary shall consult with

the Department of Defense regarding personnel safety, practicality of

implementation, and impact on the effectiveness of the military

readiness activity.

(vii) Notwithstanding clause (iii), for any authorization affecting a

military readiness activity (as defined in section 315(f) of Public Law

107-314), the Secretary shall publish the notice required by such

clause only in the Federal Register.

(E)(i) During any period of up to 3 consecutive years, the Secretary shall

allow the incidental, but not the intentional, taking by persons using

vessels of the United States or vessels which have valid fishing permits

issued by the Secretary in accordance with section 204(b) of the

Magnuson Fishery Conservation and Management Act (16 U.S.C.
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1824(b)), while engaging in commercial fishing operations, of marine

mammals from a species or stock designated as depleted because of its

listing as an endangered species or threatened species under the

Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.) if the Secretary,

after notice and opportunity for public comment, determines that—

(I) the incidental mortality and serious injury fromcommercial

fisheries will have a negligible impact on such species or stock;

(II) a recovery plan has been developed or is being developed

for such species or stock pursuant to the Endangered SpeciesAct

of 1973; and

(III) where required under section 118, a monitoring program

is established under subsection (d) of such section, vessels

engaged in such fisheries are registered in accordance with such

section, and a take reduction plan has been developed or is being

developed for such species or stock.

(ii) Upon a determination by the Secretary that the requirements of

clause (i) have been met, the Secretary shall publish in the Federal

Register a list of those fisheries for which such determination was

made, and, for vessels required to register under section 118, shall

issue an appropriate permit for each authorization granted under such

section to vessels to which this paragraph applies. Vessels engaged in

a fishery included in the notice published by the Secretary under this

clause which are not required to register under section 118 shall not

be subject to the penalties of this Act for the incidental taking of

marine mammals to which this paragraph applies, so long as the

owner or master of such vessel reports any incidental mortality or

injury of such marine mammals to the Secretary in accordance with

section 118.

(iii) If, during the course of the commercial fishing season, the

Secretary determines that the level of incidental mortality or serious

injury from commercial fisheries for which a determinationwasmade

under clause (i) has resulted or is likely to result in an impact that is

more than negligible on the endangered or threatened species or

stock, the Secretary shall use the emergency authority granted under

section 118 to protect such species or stock, and may modify any

permit granted under this paragraph as necessary.

(iv) The Secretary may suspend for a time certain or revoke a

permit granted under this subparagraph only if the Secretary

determines that the conditions or limitations set forth in such permit

are not being complied with. The Secretary may amend or modify,

after notice and opportunity for public comment, the list of fisheries

published under clause (ii) whenever the Secretary determines there

has been a significant change in the information or conditions used to
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determine such list.

(v) Sections 103 and 104 shall not apply to the taking of marine

mammals under the authority of this subparagraph.

(vi) This subparagraph shall not govern the incidental taking of

California sea otters and shall not be deemed to amend or repeal the

Act of November 7, 1986 (Public Law 99-625; 100 Stat. 3500).

(F) Notwithstanding the provisions of this subsection, any authorization

affecting a military readiness activity (as defined in section 315(f) of

Public Law 107-314) shall not be subject to the following requirements:

(i) In subparagraph (A), "within a specified geographical region"

and "within that region of small numbers".

(ii) In subparagraph (B), "within a specified geographical region"

and "within one or more regions".

(iii) In subparagraph (D), "within a specific geographic region", "of

small numbers", and "within that region".

(6)(A) A marine mammal product may be imported into the United States if

the product—

(i) was legally possessed and exported by any citizen of the United

States in conjunction with travel outside the United States, provided

that the product is imported into the United States by the same person

upon the termination of travel;

(ii) was acquired outside of the United States as part of a cultural

exchange by an Indian, Aleut, or Eskimo residing in Alaska; or

(iii) is owned by a Native inhabitant of Russia, Canada, or

Greenland and is imported for noncommercial purposes in

conjunction with travel within the United States or as part of a

cultural exchange with an Indian, Aleut, or Eskimo residing inAlaska.

(B) For the purposes of this paragraph, the term—

(i) “Native inhabitant of Russia, Canada, or Greenland” means a

person residing in Russia, Canada, or Greenland who is related by

blood, is a member of the same clan or ethnological grouping, or

shares a common heritage with an Indian Aleut or Eskimo residing in

Alaska; and

(ii) “cultural exchange” means the sharing or exchange of ideas,

information, gifts, clothing, or handicrafts between an Indian, Aleut,

or Eskimo residing in Alaska and a native inhabitant of Russia,

Canada, or Greenland, including rendering of raw marine mammal

parts as part of such exchange into clothing or handicrafts through

carving, painting, sewing, or decorating.

(b) Except as provided in section 109 of this title the provisions of this Act shall

not apply with respect to the taking of anymarine mammal by any Indian, Aleut, or

Eskimo who resides in Alaska and who dwells on the coast of the North Pacific

Ocean or the Arctic Ocean if such taking—
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(1) is for subsistence purposes; or

(2) is done for purposes of creating and selling authentic native articles of

handicrafts and clothing:

Provided, That only authentic native articles of handicrafts and clothingmay
be sold in interstate commerce: And provided further, That any edible portion
of marine mammals may be sold in native villages and towns in Alaska or for

native consumption. For the purposes of this subsection, the term “authentic

native articles of handicrafts and clothing” means items composedwholly or in

some significant respect of natural materials, and which are produced,

decorated, or fashioned in the exercise of traditional native handicrafts without

the use of pantographs, multiple carvers, or other mass copying devices.

Traditional native handicrafts include, but are not limited to weaving, carving,

stitching, sewing, lacing, beading, drawing, and painting; and

(3) in each case, is not accomplished in a wasteful manner.

Notwithstanding the preceding provisions of this subsection, when, under this Act,

the Secretary determines any species or stock of marine mammal subject to taking

by Indians, Aleuts, or Eskimos to be depleted, he may prescribe regulations upon

the taking of such marine mammals by any Indian, Aleut, or Eskimo described in

this subsection. Such regulations may be established with reference to species or

stocks, geographical description of the area included, the season for taking, or any

other factors related to the reason for establishing such regulations and consistent

with the purposes of this Act. Such regulations shall be prescribed after notice and

hearing required by section 103 of this title and shall be removed as soon as the

Secretary determines that the need for their imposition has disappeared. In

promulgating any regulation or making any assessment pursuant to a hearing or

proceeding under this subsection or section 117(b)(2), or in making any

determination of depletion under this subsection or finding regarding unmitigable

adverse impacts under subsection (a)(5) that affects stocks or persons to which this

subsection applies, the Secretary shall be responsible for demonstrating that such

regulation, assessment, determination, or finding is supported by substantial

evidence on the basis of the record as a whole. The preceding sentence shall only be

applicable in an action brought by one or more Alaska Native organizations

representing persons to which this subsection applies.

(c) It shall not be a violation of this Act to take a marine mammal if such taking is

imminently necessary in self-defense or to save the life of a person in immediate

danger, and such taking is reported to the Secretary within 48 hours. The Secretary

may seize and dispose of any carcass.

(d) GOODSAMARITANEXEMPTION.—Is shall not be a violation of this Act to take

a marine mammal if—

(1) such taking is imminently necessary to avoid serious injury, additional

injury, or death to a marine mammal entangled in fishing gear or debris;

(2)reasonable care is taken to ensure the safe release of the marine mammal,

taking into consideration the equipment, expertise, and conditions at hand;
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(3) reasonable care is exercised to prevent any further injury to the marine

mammal; and

(4) such taking is reported to the Secretary within 48 hours.

(e) ACT NOT TO APPLY TO INCIDENTAL TAKINGS BY UNITED STATES CITIZENS

EMPLOYED ON FOREIGN VESSELS OUTSIDE THE UNITED STATES EEZ.—The

provisions of this Act shall not apply to a citizen of the United States who

incidentally takes anymarine mammal during fishing operations outside theUnited

States exclusive economic zone (as defined in section 3 of the Magnuson-Stevens

Fishery Conservation andManagement Act (16 U.S.C. 1802)) when employed on a

foreign fishing vessel of a harvesting nation which is in compliance with the

International Dolphin Conservation Program.

* * * * * * *

TITLE III—INTERNATIONAL DOLPHIN CONSERVATION PROGRAM

SEC. 301. FINDINGS AND POLICY.
(a) FINDINGS.—The Congress finds the following:

(1) The yellowfin tuna fishery of the eastern tropical Pacific Ocean has

resulted in the deaths of millions of dolphins.

(2) Significant awareness and increased concern for the health and safety of

dolphin populations has encouraged a change in fishing methods worldwide.

(3) United States tuna fishing vessels have led the world in the development

of fishing methods to reduce dolphin mortalities in the eastern tropical Pacific

Ocean and United States tuna processing companies have voluntarily promoted

the marketing of tuna that is dolphin safe.

(4) Nations harvesting yellowfin tuna in the eastern tropical Pacific Ocean

have demonstrated their willingness to participate in appropriate multilateral

agreements to reduce dolphin mortality progressively to a level approaching

zero through the setting of annual limits, with the goal of eliminating dolphin

mortality in that fishery. Recognition of the International DolphinConservation

Program will assure that the existing trend of reduced dolphin mortality

continues; that individual stocks of dolphins are adequately protected; and that

the goal of eliminating all dolphin mortality continues to be a priority.

(b) POLICY.—It is the policy of the United States to—

(1) eliminate the marine mammal mortality resulting from the intentional

encirclement of dolphins and other marine mammals in tuna purse seine

fisheries;

(2) support the International Dolphin Conservation Program and efforts

within the Program to reduce, with the goal of eliminating, the mortality

referred to in paragraph (1);

(3) ensure that the market of the United States does not act as an incentive to

the harvest of tuna caught with driftnets or caught by purse seine vessels in the
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eastern tropical Pacific Ocean not operating in compliance with the

International Dolphin Conservation Program;

(4) secure appropriate multilateral agreements to ensure that United States

tuna fishing vessels shall have continued access to productive tuna fishing

grounds in the South Pacific Ocean and elsewhere; and

(5) encourage observer coverage on purse seine vessels fishing for tuna

outside of the eastern tropical Pacific Ocean in a fishery in which the Secretary

has determined that a regular and significant association occurs betweenmarine

mammals and tuna, and in which tuna is harvested through the use of purse

seine nets deployed on or to encircle marine mammals.

SEC. 302. INTERNATIONAL DOLPHIN CONSERVATION PROGRAM.
The Secretary of State, in consultation with the Secretary, shall seek to secure a

binding international agreement to establish an International DolphinConservation

Program that requires—

(1) that the total annual dolphin mortality in the purse seine fishery for

yellowfin tuna in the eastern tropical Pacific Ocean shall not exceed 5,000

animals with a commitment and objective to progressively reduce dolphin

mortality to a level approaching zero through the setting of annual limits;

(2) the establishment of a per-sock per-year dolphin mortality limit, to be in

effect through calendar year 2000, at a level between 0.2 percent and 0.1

percent of the minimum population estimate, as calculated, revised, or

approved by the Secretary;

(3) the establishment of a per-stock per-year dolphin mortality limit,

beginning with the calendar year 2001, at a level less than or equal to 0.1

percent of the minimum population estimate as calculated, revised, or approved

by the Secretary;

(4) that if a dolphin mortality limit is exceeded under—

(A) paragraph (1), all sets on dolphins shall cease for the applicable

fishing year; and

(B) paragraph (2) or (3), all sets on the stocks covered under paragraph

(2) or (3) and any mixed schools that contain any of those stocks shall

cease for the applicable fishing year;

(5) a scientific review and assessment to be conducted in calendar year 1998

to—

(A) assess progress in meeting the objectives set for calendar year 2000

under paragraph (2); and

(B) as appropriate, consider recommendations for meeting these

objectives;

(6) a scientific review and assessment to be conducted in calendar year

2000—

(A) to review the stocks covered under paragraph (3); and

(B) as appropriate to consider recommendations to further the objectives

set under that paragraph;
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(7) the establishment of a per vessel maximumannual dolphinmortality limit

consistent with the established per-year mortality limits, as determined under

paragraph (1) through (3); and

(8) the provision of a system of incentives to vessel captains to continue to

reduce dolphin mortality, with the goal of eliminating dolphin mortality.

SEC. 303. REGULATORY AUTHORITY OF THE SECRETARY.
(a) REGULATIONS.—

(1) The Secretary shall issue regulations, and revise those regulations asmay

be appropriate, to implement the International Dolphin Conservation Program.

(2)(A) The Secretary shall issue regulations to authorize and govern the

taking of marine mammals in the eastern tropical Pacific Ocean, including any

species of marine mammal designated as depleted under this Act but not listed

as endangered or threatened under the Endangered Species Act (16 U.S.C.

1531 et seq.), by vessels of the United States participating in the International

Dolphin Conservation Program.

(B) Regulations issued under this section shall include provisions—

(i) requiring observers on each vessel;

(ii) requiring use of the backdown procedure or other procedures

equally or more effective in avoiding mortality of, or serious injury to,

marine mammals in fishing operations;

(iii) prohibiting intentional sets on stocks and schools in accordance

with the International Dolphin Conservation Program;

(iv) requiring the use of special equipment, including dolphin safety

panels in nets, monitoring devices as identified by the International

Dolphin Conservation Program to detect unsafe fishing conditions

that may cause high incidental dolphin mortality before nets are

deployed by a tuna vessel, operable rafts, speedboats with towing

bridles, floodlights in operable condition, and diving masks and

snorkels;

(v) ensuring that the backdown procedure during sets of purse seine

net on marine mammals is completed and rolling of the net to sack up

has begun no later than 30 minutes before sundown;

(vi) banning the use of explosive devices in all purse seine

operations;

(vii) establishing per vessel maximum annual dolphin mortality

limits, total dolphin mortality limits and per-stock per-year mortality

limits in accordance with the International Dolphin Conservation

Program;

(viii) preventing the making of intentional sets on dolphins after

reaching either the vessel maximum annual dolphin mortality limits,

total dolphin mortality limits, or per-stock per-year mortality limits;

(ix) preventing the fishing on dolphins by a vessel without an

assigned vessel dolphin mortality limit;
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(x) allowing for the authorization and conduct of experimental

fishing operations, under such terms and conditions as the Secretary

may prescribe, for the purpose of testing proposed improvements in

fishing techniques and equipment that may reduce or eliminate

dolphin mortality or serious injury do not require the encirclement of

dolphins in the course of commercial yellowfin tuna fishing;

(xi) authorizing fishing within the area covered by the International

Dolphin Conservation Program by vessels of the United States

without the use of special equipment or nets if the vessel takes an

observer and does not intentionally deploy nets on, or encircle,

dolphins, under such terms and conditions as the Secretary may

prescribe; and

(xii) containing such other restrictions and requirements as the

Secretary determines are necessary to implement the International

Dolphin Conservation Program with respect to vessels of the United

States.

(C) ADJUSTMENTS TO REQUIREMENTS.—The Secretary may make such

adjustments as may be appropriate to requirements of subparagraph (B)

that pertain to fishing gear, vessel equipment, and fishing practices to the

extent the adjustments are consistent with the International Dolphin

Conservation Program.

(b) CONSULTATION.—In developing any regulation under this section, the

Secretary shall consult with the Secretary of State, the Marine Mammal

Commission, and the United States Commissioners to the Inter-American Tropical

Tuna Commission appointed under section 3 of the Tuna Conventions Act of 1950

(16 U.S.C. 952).

(c) EMERGENCY REGULATIONS.—

(1) If the Secretary determines, on the basis of the best scientific information

available (including research conducted under section 304 and information

obtained under the International Dolphin Conservation Program) that the

incidental mortality and serious injury of marine mammals authorized under

this title is having, or is likely to have, a significant adverse impact on a marine

mammal stock or species, the Secretary shall—

(A) notify the Inter-American Tropical Tuna Commission of his or her

determination, along with recommendations to the Commission as to

actions necessary to reduce incidental mortality and serious injury and

mitigate such adverse impact; and

(B) prescribe emergency regulations to reduce incidental mortality and

serious injury and mitigate such adverse impact.

(2) Before taking action under subparagraph (A) or (B) of paragraph (1), the

Secretary shall consult with the Secretary of State, the marine Mammal

Commission, and the United States Commissioners to the Inter-American

Tropical Tuna Commission.
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(3) Emergency regulations prescribed under this subsection—

(A) shall be published in the Federal Register, together with an

explanation thereof;

(B) shall remain in effect for the duration of the applicable fishing year;

and

(C) may be terminated by the Secretary at an earlier date by publication

in the Federal Register of a notice of termination if the Secretary

determines that the reasons for the emergency action no longer exist.

(4) If the Secretary finds that the incidental mortality and serious injury of

marine mammals in the yellowfin tuna fishery in the eastern tropical Pacific

Ocean is continuing to have a significant adverse impact on a stock or species,

the Secretarymay extend the emergency regulations for such additional periods

as may be necessary.

(5) Within 120 days after the Secretary notifies the United States

Commissioners to the Inter-American Tropical Tuna Commission of the

Secretary's determination under paragraph (1)(A), the United States

Commissioners shall call for a special meeting of the Commission to address

the actions necessary to reduce incidental mortality and serious injury and

mitigate the adverse impact which resulted in the determination. The

Commissioners shall report the results of the special meeting in writing to the

Secretary and to the Secretary of State. In their report, the Commissioners

shall—

(A) include a description of the actions taken by the harvesting nations

or under the International Dolphin Conservation Program to reduce the

incidental mortality and serious injury and measures to mitigate the

adverse impact on the marine mammal species or stock;

(B) indicate whether, in their judgment, the actions taken address the

problem adequately; and

(C) if they indicate that the actions taken do not address the problem

adequately, include recommendations of such additional action to be taken

as may be necessary.

* * * * * * *

SEC. 306. PERMITS.
(a) IN GENERAL.—

(1) Consistent with the regulations issued pursuant to section 303, the

Secretary shall issue a permit to a vessel of the United States authorizing

participation in the International Dolphin Conservation Program and may

require a permit for the person actually in charge of and controlling the fishing

operation of the vessel. The Secretary shall prescribe such procedures as are

necessary to carry out this subsection, including requiring the submission of—

(A) the name and official number or other identification of each fishing
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vessel for which a permit is sought, together with the name and address of

the owner thereof; and

(B) the tonnage, hold capacity, speed, processing equipment, and type

and quantity of gear, including an inventory of special equipment required

under section 303, with respect to each to each vessel.

(2) The Secretary is authorized to charge a fee for granting an authorization

and issuing a permit under this section. The level of fees charged under this

paragraph may not exceed the administrative cost incurred in granting an

authorization and issuing a permit. Fees collected under this paragraph shall be

available to the Under Secretary of Commerce for Oceans and Atmosphere for

expenses incurred in granting authorizations and issuing permits under this

section.

(3) After the effective date of the International Dolphin Conservation

ProgramAct, no vessel of the United States shall operate in the yellowfin tuna

fishery in the eastern tropical Pacific Ocean without a valid permit issued under

this section.

(b) PERMIT SANCTIONS.—

(1) In any case which–

(A) a vessel for which a permit has been issued under this section has

been used in the commission of an act prohibited under section 307;

(B) the owner or operator of any such vessel or any other person who

has applied for or been issued a permit under this section has acted in

violation of section 307; or

(C) any civil penalty or criminal fine imposed on a vessel, owner or

operator of a vessel, or other person who has applied for or been issued a

permit under this section has not been paid or is overdue,

the Secretary may—

(i) revoke any permit with respect to such vessel, with or without

prejudice to the issuance of subsequent permits;

(ii) suspend such permit for a period of time considered by the

Secretary to be appropriate;

(iii) deny such permit; or

(iv) impose additional conditions or restrictions on any permit

issued to, or applied for by any such vessel or person under this

section.

(2) In imposing a sanction under this subsection, the Secretary shall take into

account—

(A) the nature, circumstances, extent, and gravity of the prohibited acts

for which the sanction is imposed; and

(B) with respect to the violator, the degree of culpability, and history of

prior offenses, an other such matters as justice requires.

(3) Transfer of ownership of a vessel, by sale or otherwise, shall not

extinguish any permit sanction that is in effect or is pending at the time of
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transfer of ownership. Before executing the transfer of ownership of a vessel,

by sale or otherwise, the owner shall disclose in writing to the prospective

transferee the existence of any permit sanction that will be in effect or pending

with respect to the vessel at the time of transfer.

(4) In the case of any permit that is suspended for the failure to pay a civil

penalty or criminal fine, the Secretary shall reinstate the permit upon payment

of the penalty or fine and interest thereon at the prevailing rate.

(5) No sanctions shall be imposed under this section unless there has been a

prior opportunity for a hearing on the facts underlying the violation for which

the sanction is imposed, either in conjunction with a civil penalty proceeding

under this title or otherwise.

SEC. 307. PROHIBITIONS.
(a) IN GENERAL.—It is unlawful—

(1) for any person to sell, purchase, offer for sale transport, or ship, in the

United States, any tuna or tuna product unless the tuna or tuna product is either

dolphin safe or has been harvested in compliance with the International

Dolphin Conservation Program by a country that is a member of the

Inter-American Tropical Tuna Commission or has initiated and within 6

months thereafter completed all steps required of applicant nations in

accordance with Article V, paragraph 3 of the Convention establishing the

Inter-American Tropical Tuna Commission, to become a member of that

organization;

(2) except as provided for in subsection 101(d), for any person or vessel

subject to the jurisdiction of the United States intentionally to set a purse seine

net on or to encircle any marine mammal in the course of tuna fishing

operations in the eastern tropical Pacific Ocean except in accordance with this

title and regulations issued pursuant to this title; and

(3) for any person to import any yellowfin tuna or yellowfin tuna product or

any other fish or fish product in violation of a ban on importation imposed

under section 101(a)(2);

(4) for any person to violate any regulation promulgated under this title;

(5) for any person to refuse to permit any duly authorized officer to board a

vessel subject to that person's control for purposes of conducting any search or

inspection in connection with the enforcement of this title; and

(6) for any person to assault, resist, oppose, impede, intimidate, or interfere

with any such authorized officer in the conduct of any search or inspection

described in paragraph (5).

(b) PENALTIES.—

(1) CIVIL PENALTY.—A person that knowingly and willfully violates

subsection (a) (1), (2), (3), (4), or (5) shall be subject to a civil penalty under

section 105(a).

(2) CRIMINAL PENALTY.—A person that knowingly and willfully violates

subsection (a)(5) or (a)(6) shall be subject to a criminal penalty under section



- 1013 -

105(b).

(c) CIVIL FORFEITURES.—Any vessel (including its fishing gear, appurtenances,

stores, and cargo) used, and any fish (or its fair market value) taken or retained, in

any manner, in connection with or as a result of the commission of any act

prohibited by this section shall be subject to forfeiture to the United States in the

manner provided in section 310 of the Magnuson Fishery Conservation and

Management Act.

Section 9 of the Endangered Species Act of 1973, as amended

[16 U.S.C. 1538; Public Law 93-205, as amended by Public Law 94-359, Public Law 95-212, Public

Law 95-632, Public Law 96-159, Public Law 96-246, Public Law 97-304, Public Law 99-659, Public

Law 100-478, Public Law 100-653, Public Law 100-707, and Public Law 102-582]

PROHIBITED ACTS

SEC. 9. (a) GENERAL.—(1) Except as provided in sections 6(g)(2) and 10 of this

Act, with respect to any endangered species of fish or wildlife listed pursuant to

section 4 of this Act it is unlawful for any person subject to the jurisdiction of the

United States to—

(A) import any such species into, or export any such species from the

United States;

(B) take any such species within the United States or the territorial sea

of the United States;

(C) take any such species upon the high seas;

(D) possess, sell, deliver, carry, transport, or ship, by any means

whatsoever, any such species taken in violation of subparagraphs (B) and

(C);

(E) deliver, receive, carry, transport, or ship in interstate or foreign

commerce, by any means whatsoever and in the course of a commercial

activity, any such species;

(F) sell or offer for sale in interstate or foreign commerce any such

species; or

(G) violate any regulation pertaining to such species or to any threatened

species of fish or wildlife listed pursuant to section 4 of this Act and

promulgated by the Secretary pursuant to authority provided by this Act.

(2) Except as provided in sections 6(g)(2) and 10 of this Act, with respect to

any endangered species of plants listed pursuant to section 4 of this Act, it is

unlawful for any person subject to the jurisdiction of the United States to—

(A) import any such species into, or export any such species from, the

United States;

(B) remove and reduce to possession any such species from areas under

Federal jurisdiction; maliciously damage or destroy any such species on

any such area; or remove, cut, dig up, or damage or destroy any such
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species on any other area in knowing violation of any law or regulation of

any State or in the course of any violation of a State criminal trespass law;

(C) deliver, receive, carry, transport, or ship in interstate or foreign

commerce, by any means whatsoever and in the course of a commercial

activity, any such species;

(D) sell or offer for sale in interstate or foreign commerce any such

species; or

(E) violate any regulation pertaining to such species or to any threatened

species of plants listed pursuant to section 4 of this Act and promulgated

by the Secretary pursuant to authority provided by this Act.

(b) SPECIES HELD IN CAPTIVITY OR CONTROLLED ENVIRONMENT.—(1) The

provisions of subsections (a)(1)(A) and (a)(1)(G) of this section shall not apply to

any fish or wildlife which was held in captivity or in a controlled environment on

(A) December 28, 1973, or (B) the date of the publication in the Federal Register of

a final regulation adding such fish or wildlife species to any list published pursuant

to subsection (c) of section 4 of this Act: Provided, That such holding and any

subsequent holding or use of the fish or wildlife was not in the course of a

commercial activity. With respect to any act prohibited by subsections (a)(1)(A) and

(a)(1)(G) of this section which occurs after a period of 180 days from (i) December

28, 1973, or (ii) the date of publication in the Federal Register of a final regulation

adding such fish or wildlife species to any list published pursuant to subsection (c)

of section 4 of this Act, there shall be a rebuttable presumption that the fish or

wildlife involved in such act is not entitled to the exemption contained in this

subsection.

(2)(A) The provisions of subsection (a)(1) of this section shall not apply to—

(i) any raptor legally held in captivity or in a controlled

environment on November 10, 1978; or

(ii) any progeny of any raptor described in clause (i);

until such time as any such raptor or progeny is intentionally returned to a

wild state.

(B) Any person holding any raptor or progeny described in

subparagraph (A) must be able to demonstrate that the raptor or progeny

does, in fact, qualify under the provisions of this paragraph, and shall

maintain and submit to the Secretary, on request, such inventories,

documentation, and records as the Secretary may by regulation require as

being reasonably appropriate to carry out the purposes of this paragraph.

Such requirements shall not unnecessarily duplicate the requirements of

other rules and regulations promulgated by the Secretary.

(c) VIOLATION OFCONVENTION.—(1) It is unlawful for any person subject to the

jurisdiction of the United States to engage in any trade in any specimens contrary to

the provisions of the Convention, or to possess any specimens traded contrary to the

provisions of the Convention, including the definitions of terms in article I thereof.

(2) Any importation into the United States of fish or wildlife shall, if—
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(A) such fish or wildlife is not an endangered species listed pursuant to

section 4 of this Act but is listed in Appendix II to the Convention,

(B) the taking and exportation of such fish or wildlife is not contrary to

the provisions of the Convention and all other applicable requirements of

the Convention have been satisfied,

(C) the applicable requirements of subsections (d), (e), and (f) of this

section have been satisfied, and

(D) such importation is not made in the course of a commercial activity,

be presumed to be an importation not in violation of any provisions of this

Act or any regulation issued pursuant to this Act.

(d) IMPORTS AND EXPORTS.—(1) It is unlawful for any person, without first

having obtained permission from the Secretary, to engage in business—

(A) as an importer or exporter of fish or wildlife (other than shellfish

and fishery products which (i) are not listed pursuant to section 4 of this

Act as endangered species or threatened species, and (ii) are imported for

purposes of human or animal consumption or taken in waters under the

jurisdiction of the United States or on the high seas for recreational

purposes) or plants; or

(B) as an importer or exporter of any amount of raw or worked African

elephant ivory.

(2) Any person required to obtain permission under paragraph (1) of this

subsection shall—

(A) keep such records as willfully and correctly disclose each

importation or exportation of fish, wildlife, plants, or African elephant

ivory made by him and the subsequent disposition made by him with

respect to such fish, wildlife, plants, or ivory;

(B) at all reasonable times upon notice by a duly authorized

representative of the Secretary, afford such representative access to his

place of business, an opportunity to examine his inventory of imported

fish, wildlife, plants, or African elephant ivory and the records required to

be kept under subparagraph (A) of this paragraph, and to copy such

records; and

(C) file such reports as the Secretary may require.

(3) The Secretary shall prescribe such regulations as are necessary and

appropriate to carry out the purposes of this subsection.

(4) In granting permission under this subsection for importation or

exportation of African elephant ivory, the Secretary shall not vary the

requirements for obtaining such permission on the basis of the value or amount

of ivory imported or exported under such permission.

(e) REPORTS.—It is unlawful for any person importing or exporting fish or

wildlife (other than shellfish and fishery products which (1) are not listed pursuant

to section 4 of this Act as endangered or threatened species, and (2) are imported

for purposes of human or animal consumption or taken in waters under the
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jurisdiction of the United States or on the high seas for recreational purposes) or

plants to fail to file any declaration or report as the Secretary deems necessary to

facilitate enforcement of this Act or to meet the obligations of the Convention.

(f) DESIGNATION OF PORTS.—(1) It is unlawful for any person subject to the

jurisdiction of the United States to import into or export from the United States any

fish or wildlife (other than shellfish and fishery products which (A) are not listed

pursuant to section 4 of this Act as endangered species or threatened species, and

(B) are imported for purposes of human or animal consumption or taken in waters

under the jurisdiction of the United States or on the high seas for recreational

purposes) or plants, except at a port or ports designated by the Secretary of the

Interior. For the purpose of facilitating enforcement of this Act and reducing the

costs thereof, the Secretary of the Interior, with approval of the Secretary of the

Treasury and after notice and opportunity for public hearing, may, by regulation,

designate ports and change such designations. The Secretary of the Interior, under

such terms and conditions as he may prescribe, may permit the importation or

exportation at nondesignated ports in the interest of the health or safety of the fish

or wildlife or plants, or for other reasons if, in his discretion, he deems it

appropriate and consistent with the purpose of this subsection.

(2) Any port designated by the Secretary of the Interior under the

authority of section 4(d) of the Act of December 5, 1969 (16 U.S.C.

666cc-4(d)), shall, if such designation is in effect on the day before the

date of the enactment of this Act, be deemed to be a port designated by the

Secretary under paragraph (1) of this subsection until such time as the

Secretary otherwise provides.

(g) VIOLATIONS.—It is unlawful for any person subject to the jurisdiction of the

United States to attempt to commit, solicit another to commit, or cause to be

committed, any offense defined in this section.

Section 527 of the Tariff Act of 1930, as amended

[19 U.S.C. 1527; Public Law 71-361]

SEC. 527. IMPORTATION OF WILD MAMMALS AND BIRDS IN VIOLATION OF

FOREIGN LAW.

(a) IMPORTATION PROHIBITED.—If the laws or regulations of any country,

dependency, province, or other subdivision of government restrict the taking,

killing, possession, or exportation to the United States, of anywildmammal or bird,

alive or dead, or restrict the exportation to the United States or any part or product

of any wild mammal or bird, whether raw or manufactured, no such mammal or

bird, whether raw or manufactured, no such mammal or bird, or part or product

thereof, shall, after the expiration of ninety days after the enactment of this Act, be

imported into the United States from such country, dependency, province, or other

subdivision of government, directly or indirectly, unless accompanied by a
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certification of the United States consul, for the consular district in which is located

the port or place from which such mammal or bird, or part or product thereof, was

exported from such country, dependency, province, or other subdivision of

government, that such mammal or bird, or part of product thereof, has not been

acquired or exported in violation of the laws or regulations of such country,

dependency, province, or other subdivision of government.

(b) FORFEITURE.—Any mammal or bird, alive or dead, or any part or product

thereof, whether raw or manufactured, imported into the United States in violation

of the provisions of the preceding subdivision shall be subject to seizure and

forfeiture under the customs laws. Any such article so forfeited may, in the

discretion of the Secretary of the Treasury and under such regulations as he may

prescribe, be placed with the departments or bureaus of the Federal or State

Governments, or with societies or museums, for exhibition or scientific or

educational purposes, or destroyed, or (exempt in the case of heads or horns ofwild

mammals) sold in the manner provided by law.

(c) SECTION NOT TO APPLY IN CERTAIN CASES.—The provisions of this section

shall not apply in the cases of—

(1) PROHIBITED IMPORTATION.—Articles the importation of which is

prohibited under the provisions of this Act, or of section 241 of the Criminal

Code, or of any other law;

(2) SCIENTIFIC OR EDUCATIONALPURPOSES.—Wild mammals or birds, alive

or dead, or parts or products thereof, whether raw or manufactured, imported

for scientific or educational purposes;

(3) CERTAINMIGRATORYGAMEBIRDS.—Migratory game birds (for which an

open season is provided by the laws of the United States and any foreign

country which is a part to a treaty with the United States, in effect on the date

of importation, relating to the protection of suchmigratory game birds) brought

into the United States by bona fide sportsmen returning from hunting trips in

such country, if at the time of importation the possession of such birds is not

prohibited by the laws of such country or of the United States.

Section 2201-2204 of the Endangered Species Act Amendment of 1988
African Elephant Conservation Act

[Excerpts]

[16 U.S.C. 4221-4224; Public Law 100-478]

PART 2 —MORATORIA AND PROHIBITED ACTS

SEC. 2201. REVIEW OF AFRICAN ELEPHANT CONSERVATION PROGRAMS.
(a) IN GENERAL.—Within one month after the date of the enactment of this title

[October 7, 1988], the Secretary shall issue a call for information on the African

elephant conservation program of each ivory producing country by—
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(1) publishing a notice in the Federal Register requesting submission of such

information to the Secretary by all interested parties; and

(2) submitting a written request for such information through the Secretary of

State to each ivory producing country.

(b) REVIEW AND DETERMINATION.—

(1) IN GENERAL.—The Secretary shall review the African elephant

conservation program of each ivory producing country and, not later than one

year after the date of the enactment of this title, shall issue and publish in the

Federal Register a determination of whether or not the country meets the

following criteria;

(A) The country is a party to CITES and adheres to the CITES Ivory

Control System.

(B) The country's elephant conservation program is based on the best

available information, and the country is making expeditious progress in

compiling information on the elephant habitat condition and carrying

capacity, total population and population and population trends, and the

annual reproduction and mortality of the elephant populations within the

country.

(C) The taking of elephants in the country is effectively controlled and

monitored.

(D) The country's ivory quota is determined on the basis of information

referred to in subparagraph (B) and reflects the amount of ivory which is

confiscated or consumed domestically by the country.

(E) The country has not authorized or allowed the export of amounts of

raw ivory which exceed its ivory quota under the CITES Ivory Control

System.

(2) DELAY IN ISSUING DETERMINATION.—If the Secretary finds within one

year after the date of the enactment of this title that there is insufficient

information upon which to make the determination under paragraph (1), the

Secretarymay delay issuing the determination until no later thanDecember 31,

1989. The Secretary shall issue and publish in the Federal Register at the time

of the finding a statement explaining the reasons for any such delay.

SEC. 2202. MORATORIA.
(a) IVORY PRODUCING COUNTRIES.—

(1) IN GENERAL.—The Secretary shall establish a moratorium on the

importation of raw and worked ivory from an ivory producing country

immediately upon making a determination that the country does not meet all

the criteria set forth in section 2201(b)(1).

(2) LATER ESTABLISHMENT.—With regard to any ivory producing country for

which the Secretary has insufficient information to make a determination

pursuant to section 2201(b), the Secretary shall establish a moratorium the

importation of raw and worked ivory from such country not later than January

1, 1990, unless, based on new information, the Secretary concludes before that
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date that the country meets all of the criteria set forth in section 2201(b)(1).

(b) INTERMEDIARY COUNTRIES.—The Secretary shall establish a moratorium on

the importation of raw and worked ivory from an intermediary country immediately

upon making a determination that the country—

(1) is not a party to CITES;

(2) does not adhere to the CITES Ivory Control System;

(3) imports raw ivory from a country that is not an ivory producing country;

(4) imports raw or worked ivory from a country that is not a party to CITES;

(5) imports raw or worked ivory that originates in an ivory producing country

in violation of the laws of that ivory producing country;

(6) substantially increases its imports of raw or worked ivory from a country

that is subject to a moratorium under this title during the first three months of

that moratorium; or

(7) imports raw or worked ivory from a country that is subject to a

moratorium under this title after the first three months of that moratorium,

unless the ivory is imported by vessel during the first six months of that

moratorium and is accompanied by shipping documentswhich show that it was

exported before the establishment of the moratorium.

(c) SUSPENSION OF MORATORIUM.—The Secretary shall suspend a moratorium

established under this section if, after notice and public comment, the Secretary

determines that the reasons for establishing the moratorium no longer exist.

(d) PETITION.—

(1) IN GENERAL.—Any person may at any time submit a petition in writing

requesting that the Secretary establish or suspend a moratorium under this

section. Such a petition shall include such substantial information as may be

necessary to demonstrate the need for the action requested by the petition.

(2) CONSIDERATION AND RULING.—The Secretary shall publish a notice of

receipt of a petition under this subsection in the Federal Register and shall

provide an opportunity for the public to comment on the petition. The

Secretary shall rule on such petition not later than 90 days after the close of the

public comment period.

(e) SPORT-HUNTED TROPHIES.—Individuals may import sport-hunted elephant

trophies that they have legally taken in an ivory producing country that has

submitted an ivory quota. The Secretary shall not establish any moratorium under

this section, pursuant to a petition or otherwise, which prohibits the importation into

the United States of sport-hunted trophies from elephants that are legally taken by

the importer or the importer's principal in an ivory producing country that has

submitted an ivory quota.

(f) CONFISCATED IVORY.—Trade in raw or worked ivory that is confiscated by an

ivory producing country or an intermediary country and is disposed of pursuant to

the CITES Ivory Control System shall not be the sole cause for the establishment of

a moratorium under this part if all proceeds from the disposal of the confiscated

ivory are used solely to enhance wildlife conservation programs or conservation



- 1020 -

purposes of CITES. With respect to any country that was not a party to CITES at

the time of such confiscation, this subsection shall not apply until such country

develops appropriate measures to assure that persons with a history of illegal

dealings in ivory shall not benefit from the disposal of confiscated ivory.

SEC. 2203. PROHIBITED ACTS.
Except as provided in section 2202(e), it is unlawful for any person—

(1) to import raw ivory from any country other than an ivory producing

country;

(2) to export raw ivory from the United States;

(3) to import raw or worked ivory that was exported froman ivory producing

country in violation of that country's laws or of the CITES Ivory Control

System;

(4) to import worked ivory, other than personal effects, from any country

unless that country has certified that such ivorywas derived from legal sources;

or

(5) to import raw or worked ivory from a country for which a moratorium is

in effect under section 2202.

SEC. 2204. PENALTIES AND ENFORCEMENT.
(a) CRIMINAL VIOLATIONS.—Whoever knowingly violates section 2203 shall,

upon conviction, be fined under title 18, United States Code, or imprisoned for not

more than one year, or both.

(b) CIVILVIOLATIONS.—Whoever violates section 2203 may be assessed a civil

penalty by the Secretary of not more than $5,000 for each such violation.

(c) PROCEDURES FOR ASSESSMENT OF CIVIL PENALTY.—Proceedings for the

assessment of a civil penalty under this section shall be conducted in accordance

with the procedures provided for in section 11(a) of the Endangered Species Act of

1973 (16 U.S.C. 1540(a)).

(d) USEOFPENALTIES.—Subject to appropriations, penalties collected under this

section may be used by the Secretary of the Treasury to pay rewards under section

2205 and, to the extent not used to pay such rewards, shall be deposited by the

Secretary of the Treasury into the Fund.

(e) ENFORCEMENT.—The Secretary, the Secretary of the Treasury, and the

Secretary of the department in which the Coast Guard is operating shall enforce this

part in the same manner such Secretaries carry out enforcement activities under

section 11(e) of the Endangered Species Act of 1973 (16 U.S.C. 1540(e)). Section

11(c) of the Endangered Species Act of 1973 (16 U.S.C. 1540(c)) shall apply to

actions arising under this part.

Section 7 of the Rhinoceros and Tiger Conservation Act of 1994, as
amended

[16 U.S.C. 5305a; Public Law 103-391, as amended by Public Law 105-312]

SEC. 7—PROHIBITION ON SALE, IMPORTATION OR EXPORTATION OF PRODUCTS
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LABELED OR ADVERTISED AS RHINOCEROS OR TIGER PRODUCTS.
(a) PROHIBITION.—A person shall not sell, import, or export, or attempt to sell,

import, or export, any product, item or substance intended for human consumption

or application containing, or labeled or advertised as containing, any substance

derived from any species of rhinoceros or tiger.

(b) PENALTIES.—

(1) CRIMINAL PENALTY.—A person engaged in business as an importer,

exporter, or distributor that knowingly violates subsection (a) shall be fined

under title 18, United States Code, imprisoned not more than 6 months, or

both.

(2) CIVIL PENALTIES.—

(A) INGENERAL.—A person that knowingly violates subsection (a), and

a person engaged in business as an importer, exporter, or distributor that

violates subsection (a), may be assessed a civil penalty by the Secretary of

not more than $12,000 for each violation.

(B) MANNEROFASSESSMENTANDCOLLECTION.—Acivil penalty under

this paragraph shall be assessed, and may be collected, in the manner in

which a civil penalty under the Endangered Species Act of 1973 may be

assessed and collected under section 11(a) of that Act (16U.S.C. 1540(a)).

(c) PRODUCTS, ITEMS, ANDSUBSTANCES.—Any product, item, or substance sold,

imported, or exported, or attempted to be sold, imported, or exported, in violation

of this section or any regulation issued under this section shall be subject to seizure

and forfeiture to the United States.

(d) REGULATIONS.—After consultation with the Secretary of the Treasury, the

Secretary of Health and Human Services, and the United States Trade

Representative, the Secretary shall issue such regulations as are appropriate to carry

out this section.

(e) ENFORCEMENT.—The Secretary, the Secretary of the Treasury, and the

Secretary of the department in which the Coast Guard is operating shall enforce this

section in the manner in which the Secretaries carry out enforcement activities

under section 11(e) of the Endangered Species Act of 1973 (16 U.S.C. 1540(e)).

(f) USE OF PENALTY AMOUNTS.—Amounts received as penalties, fines, or

forfeiture of property under this section shall be used in accordance with section

6(d) of the Lacey Act Amendments of 1981 (16 U.S.C. 3375(d)).

Section 8 of the Fishermen's Protective Act of 1967, as amended

[22 U.S.C. 1978; Public Law 90-578, as added by Public Law 92-219 and amended by Public Law 95-

376, Public Law 96-61, Public Law 96-88, Public Law 100-711, Public Law 102-582, and Public Law

106-36]

SEC. 8. (a)(1) When the Secretary of Commerce determines that nationals of a

foreign country, directly or indirectly, are conducting fishing operations in amanner

or under circumstances which diminish the effectiveness of an international fishery
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conservation program, the Secretary of Commerce shall certify such fact to the

President.

(2) When the Secretary of Commerce or the Secretary of the Interior finds

that nationals of a foreign country, directly or indirectly, are engaging in trade

or taking which diminishes the effectiveness of any international program for

endangered or threatened species, the Secretary making such finding shall

certify such fact to the President.

(3) In administering this subsection, the Secretary of Commerce or the

Secretary of the Interior, as appropriate, shall—

(A) periodically monitor the activities of foreign nationals that may

affect the international programs referred to in paragraphs (1) and (2);

(B) promptly investigate any activity by foreign nationals that, in the

opinion of the Secretary, may be cause for certification under paragraph

(1) or (2); and

(C) promptly conclude; and reach a decision with respect to; any

investigation commenced under subparagraph (B).

(4) Upon receipt of any certification made under paragraph (1) or (2), the

President may direct the Secretary of the Treasury to prohibit the bringing or

the importation into the United States of any products from the offending

country for any duration as the President determines appropriate and to the

extent that such prohibition is sanctioned by theWorld Trade Organization (as

defined in section 2(8) of the Uruguay Round Agreements Act) or the

multilateral trade agreements (as defined in section 2(4) of that Act).

(b)Within sixty days following certification by the Secretary of Commerce or the

Secretary of the Interior, the President shall notify the Congress of any action taken

by him pursuant to such certification. In the event the President fails to direct the

Secretary of the Treasury to prohibit the importation of fish products or wildlife

products of the offending country, or if such prohibition does not cover all fish

products or wildlife products of the offending country, the President shall inform

the Congress of the reasons therefor.

(c) It shall be unlawful for any person subject to the jurisdiction of the United

States knowingly to bring or import into, or cause to be imported into, the United

States any products prohibited by the Secretary of the Treasury pursuant to this

section.

(d) After making a certification to the President under subsection (a) of this

section, the Secretary of Commerce or the Secretary of the Interior, as the case may

be, shall periodically review the activities of the nationals of the offending country

to determine if the reasons for which the certification was made no longer prevail.

Upon determining that such reasons no longer prevail, the Secretary concerned shall

terminate the certification and publish notice thereof, together with a statement of

the facts on which such determination is based, in the Federal Register.

(e)(1) Any person violating the provisions of this section shall be fined not more

than $10,000 for the first violation, and not more than $25,000 for each subsequent
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violation.

(2) All products brought or imported into the United States in violation of

this section, or the monetary value thereof, may be forfeited.

(3) All provisions of law relating to the seizure, judicial forfeiture, and

condemnation of a cargo for violation of the customs laws, the disposition of

such cargo or the proceeds from the sale thereof, and the remission or

mitigation of such forfeitures shall apply to seizures and forfeitures incurred, or

alleged to have incurred, under the provisions of this section, insofar as such

provisions of law are applicable and not inconsistent with this section.

(f)(1) Enforcement of the provisions of this section prohibiting the bringing or

importation of products into the United States shall be the responsibility of the

Secretary of the Treasury.

(2) The judges of the United States district courts, and United States

magistrates may, within their respective jurisdictions, upon proper oath or

affirmation showing probable cause, issue such warrants or other process as

may be required for enforcement of this Act and regulations issued thereunder.

(3) Any person authorized to carry out enforcement activities hereunder shall

have the power to execute anywarrant or process issued by any officer or court

of competent jurisdiction for the enforcement of this section.

(4) Such person so authorized shall have the power—

(A) with or without a warrant or other process, to arrest any persons

subject to the jurisdiction of the United States committing in his presence

or view a violation of this section or the regulations issued thereunder;

(B) with or without a warrant or other process, to search any vessel or

other conveyance subject to the jurisdiction of the United States, and, if as

a result of such search he has reasonable cause to believe that such vessel

or other conveyance or any person on board is engaging in operations in

violation of this section or the regulations issued thereunder, then to arrest

such person.

(5) Such person so authorized, may seize, whenever and wherever lawfully

found, all products brought or imported into the United States in violation of

this section or the regulations issued thereunder. Products so seized may be

disposed of pursuant to the order of a court of competent jurisdiction, or, if

perishable, in a manner prescribed by regulations promulgated by the Secretary

of the Treasury after consultation with the Secretary of Health and Human

Services.

(g) The Secretary of the Treasury, the Secretary of Commerce, and the Secretary

of the Interior are each authorized to prescribe such regulations as he determines

necessary to carry out the provisions of this section.

(h) As used in this section—

(1) The term “person” means any individual, partnership, corporation, or

association.

(2) The term “United States” means the several States, the District of
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Columbia, Puerto Rico, the Northern Mariana Islands, American Samoa,

Guam, the Virgin Islands, and every other territory and possession of the

United States.

(3) The term “international fishery conservation program” means any ban,

restriction, regulation, or other measure in effect pursuant to a bilateral or

multilateral agreement which is in force with respect to the United States, the

purpose of which is to conserve or protect the living resources of the sea,

including marine mammals.

(4) The term “international program for endangered or threatened species”

means any ban, restriction, regulation, or other measure in effect pursuant to a

multilateral agreement which is in force with respect to the United States, the

purpose of which is to protect endangered or threatened species of animals.

(5) The term “taking”, as used with respect to animals to which an

international program for endangered or threatened species applies, means to—

(A) harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or

collect; or

(B) attempt to harass, harm, pursue, hunt, shoot, wound, kill, trap,

capture, or collect.

High Seas Driftnet Fisheries Enforcement Act

[Excerpts]

[16 U.S.C. 1826a-1826c, 1826a note, and 1861 note; Public Law 102-582]

SEC. 1. SHORT TITLE.
This Act may be cited as the “High Seas Driftnet Fisheries Enforcement Act”.

SEC. 2. FINDINGS AND POLICY.
(a) FINDINGS.—Congress makes the following findings:

(1) Large-scale driftnet fishing on the high seas is highly destructive to the

living marine resources and ocean ecosystems of the world's oceans, including

anadromous fish and other living marine resources of the United States.

(2) The cumulative effects of large-scale driftnet fishing pose a significant

threat to the marine ecosystem, and slow-reproducing species like marine

mammals, sharks, and seabirds may require many years to recover.

(3) Members of the international community have reviewed the best

available scientific data on the impacts of large-scale pelagic driftnet fishing,

and have failed to conclude that this practice has no significant adverse impacts

which threaten the conservation and sustainable management of living marine

resources.

(4) The United Nations, via General Assembly Resolutions numbered 44-

225, 45-197, and most recently 46-215 (adopted on December 20, 1991), has

called for a worldwide moratorium on all high seas driftnet fishing by

December 31, 1992, in all the world's oceans, including enclosed seas and
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semi-enclosed seas.

(5) The United Nations has commended the unilateral, regional, and

international efforts undertaken by members of the international community

and international organizations to implement and support the objectives of the

General Assembly resolutions.

(6) Operative paragraph (4) of United NationsGeneral AssemblyResolution

numbered 46-215 specifically “encourages all members of the international

community to take measures individually and collectively to prevent large-scale

pelagic driftnet fishing operations on the high seas of the world's oceans and

seas”.

(7) The United States, in section 307(1)(M) of the Magnuson Fishery

Conservation and Management Act (16 U.S.C. 1857(1)(M)), has specifically

prohibited the practice of large-scale driftnet fishing byUnited States nationals

and vessels both within the exclusive economic zone of the United States and

beyond the exclusive economic zone of any nation.

(8) The Senate, through Senate Resolution 396 of the 100th Congress,

approved on March 18, 1988), has called for a moratorium on fishing in the

Central Bering Sea, and the United States has taken concrete steps to

implement such moratorium through international negotiations.

(9) Despite the continued evidence of a decline in the fishery resources of the

Bering Sea and the multiyear cooperative negotiations undertaken by the

United States, the Russian Federation, Japan, and other concerned fishing

nations, some nations refuse to agree to measures to reduce or eliminate

unregulated fishing practices in the waters of the Bering Sea beyond the

exclusive economic zones of the United States and the Russian Federation.

(10) In order to ensure that the global moratorium on large-scale driftnet

fishing called for in United Nations General Assembly Resolution numbered

46-215 takes effect by December 31, 1992, and that unregulated fishing

practices in the waters of the Central Bering Sea are reduced or eliminated, the

United States should take the actions described in this Act and encourage other

nations to take similar action.

(b) POLICY.—It is the stated policy of the United States to—

(1) implement United Nations General Assembly Resolution numbered 46-

215, approved unanimously on December 20, 1991, which calls for an

immediate cessation to further expansion of large-scale driftnet fishing, a 50

percent reduction in existing large-scale driftnet fishing effort by June 30,

1992, and a global moratorium on the use of large-scale driftnets beyond the

exclusive economic zone of any nation by December 31, 1992;

(2) bring about a moratorium on fishing in the Central Bering Sea, or an

international conservation and management agreement to which the United

States and the Russian Federation are parties that regulates fishing in the

Central Bering Sea; and

(3) secure a permanent ban on the use of destructive fishing practices, and in
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particular large-scale driftnets, by persons or vessels fishing beyond the

exclusive economic zone of any nation.

SEC. 101. DENIAL OF PORT PRIVILEGES AND SANCTIONS FOR HIGH SEAS

LARGE-SCALE DRIFTNET FISHING.
(a) DENIAL OF PORT PRIVILEGES.—

(1) PUBLICATIONOF LIST.—Not later than 30 days after the date of enactment

of this Act and periodically thereafter, the Secretary of Commerce, in

consultation with the Secretary of State, shall publish a list of nations whose

nationals or vessels conduct large-scale driftnet fishing beyond the exclusive

economic zone of any nation.

(2) DENIAL OF PORT PRIVILEGES.—The Secretary of the Treasury shall, in

accordance with recognized principles of international law—

(A) withhold or revoke the clearance required by section 4197 of the

Revised Statutes of the United States (46 App. U.S.C. 91) for any

large-scale driftnet fishing vessel that is documented under the laws of the

United States or of a nation included on a list published under paragraph

(1); and

(B) deny entry of that vessel to any place in the United States and to the

navigable waters of the United States.

(3) NOTIFICATION OF NATION.—Before the publication of a list of nations

under paragraph (1), the Secretary of State shall notify each nation included on

that list regarding—

(A) the effect of that publication on port privileges of vessels of that

nation under paragraph (1); and

(B) any sanctions or requirements, under this Act or any other law, that

may be imposed on that nation if nationals or vessels of that nation

continue to conduct large-scale driftnet fishing beyond the exclusive

economic zone of any nation after December 31, 1992.

(b) SANCTIONS.—

(1) IDENTIFICATIONS.—

(A) INITIAL IDENTIFICATIONS.—Not later than January 10, 1993, the

Secretary of Commerce shall—

(i) identify each nation whose nationals or vessels are conducting

large-scale driftnet fishing beyond the exclusive economic zone of

any nation; and

(ii) notify the President and that nation of the identification under

clause (i).

(B) ADDITIONAL IDENTIFICATIONS.—At any time after January 10, 1993,

whenever the Secretary of Commerce has reason to believe that the

nationals or vessels of any nation are conducting large-scale driftnet

fishing beyond the exclusive economic zone of any nation, the Secretary of

Commerce shall—

(i) identify that nation; and
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(ii) notify the President and that nation of the identification under

clause (i).

(2) CONSULTATIONS.—Not later than 30 days after a nation is identified

under paragraph (1)(B), the President shall enter into consultations with the

government of that nation for the purpose of obtaining an agreement that will

effect the immediate termination of large-scale driftnet fishing by the nationals

or vessels of that nation beyond the exclusive economic zone of any nation.

(3) Prohibition on imports of fish and fish products and sport fishing

equipment.—

(A) PROHIBITION.—The President—

(i) upon receipt of notification of the identification of a nation

under paragraph (1)(A); or

(ii) if the consultations with the government of a nation under

paragraph (2) are not satisfactorily concluded within 90 days,

shall direct the Secretary of the Treasury to prohibit the importation into

the United States of fish and fish products and sport fishing equipment (as

that term is defined in section 4162 of the Internal Revenue Code of 1986

(26 U.S.C. 4162)) from that nation.

(B) IMPLEMENTATION OF PROHIBITION.—With respect to an import

prohibition directed under subparagraph (A), the Secretary of the Treasury

shall implement such prohibition not later than the date that is 45 days

after the date on which the Secretary has received the direction from the

President.

(C) PUBLIC NOTICE OF PROHIBITION.—Before the effective date of any

import prohibition under this paragraph, the Secretary of the Treasury

shall provide public notice of the impending prohibition.

(4) ADDITIONAL ECONOMIC SANCTIONS.—

(A) DETERMINATIONOF EFFECTIVENESS OF SANCTIONS.—Not later than

6 months after the date the Secretary of Commerce identifies a nation

under paragraph (1), the Secretary shall determine whether—

(i) any prohibition established under paragraph (3) is insufficient to

cause that nation to terminate large-scale driftnet fishing conducted by

its nationals and vessels beyond the exclusive economic zone of any

nation; or

(ii) That nation has retaliated against the United States as a result of

that prohibition.

(B) CERTIFICATION.—The Secretary of Commerce shall certify to the

President each affirmative determination under subparagraph (A) with

respect to a nation.

(C) EFFECT OF CERTIFICATION.—Certification by the Secretary of

Commerce under subparagraph (B) is deemed to be a certification under

section 8(a) of the Fishermen's Protective Act of 1967 (22 U.S.C.

1978(a)), as amended by this Act.
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SEC. 102. DURATION OF DENIAL OF PORT PRIVILEGES AND SANCTIONS.
Any denial of port privileges or sanction under section 101 with respect to a

nation shall remain in effect until such time as the Secretary of Commerce certifies

to the President and the Congress that such nation has terminated large-scale

driftnet fishing by its nationals and vessels beyond the exclusive economic zone of

any nation.

* * * * * *

SEC. 104. DEFINITIONS.
In this title, the following definitions apply:

(1) FISH AND FISH PRODUCTS.—The term “fish and fish products” means any

aquatic species (includingmarinemammals and plants) and all products thereof

exported from a nation, whether or not taken by fishing vessels of that nation or

packed, processed, or otherwise prepared for export in that nation or within the

jurisdiction thereof.

(2) LARGE-SCALE DRIFTNET FISHING.—

(A) IN GENERAL.—Except as provided in subparagraph (B), the term

“large-scale driftnet fishing” means a method of fishing in which a gillnet

composed of a panel or panels of webbing, or a series of such gillnets,

with a total length of two and one-half kilometers or more is placed in the

water and allowed to drift with the currents and winds for the purpose of

entangling fish in the webbing.

(B) EXCEPTION.—Until January 1, 1994, the term “large-scale driftnet

fishing” does not include the use in the northeast Atlantic Ocean of gillnets

with a total length not to exceed 5 kilometers if the use is in accordance

with regulations adopted by the European Community pursuant to the

October 28, 1991, decision by the Council of Fisheries Ministers of the

Community.

(3) LARGE-SCALEDRIFTNET FISHINGVESSEL.—The term “large-scale driftnet

fishing vessel” means any vessel which is—

(A) used for, equipped to be used for, or of a type which is normally

used for large-scale driftnet fishing; or

(B) used for aiding or assisting one or more vessels at sea in the

performance of large-scale driftnet fishing, including preparation, supply,

storage, refrigeration, transportation, or processing.

* * * * * *

SEC. 202. ENFORCEMENT.
(a) IN GENERAL.—Not later than 6 months after the date of the enactment of this

Act, the Secretary of the department in which the Coast Guard is operating, the

Secretary of Commerce, and the Secretary of Defense shall enter into an agreement
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under section 311(a) of the Magnuson Fishery Conservation and Management Act

(16 U.S.C. 1861(a)) in order to make more effective the enforcement of domestic

laws and international agreements that conserve and manage the living marine

resources of the United States.

(b) TERMS.—The agreement entered into under subsection (a) shall include—

(1) procedures for identifying and providing the location of vessels that are

in violation of domestic laws or international agreements to conserve and

manage the living marine resources of the United States;

(2) requirements for the use of the surveillance capabilities of the

Department of Defense; and

(3) procedures for communicating vessel locations to the Secretary of

Commerce and the Coast Guard.

SEC. 203. TRADE NEGOTIATIONS AND THE ENVIRONMENT.
It is the sense of the Congress that the President, in carrying out multilateral,

bilateral, and regional trade negotiations, should seek to—

(1) address environmental issues related to the negotiations;

(2) modify articles of the General Agreement on Tariffs and Trade (referred

to in this section as “GATT”) to take into consideration the national

environmental laws of the GATT Contracting Parties and international

environmental treaties;

(3) secure a working party on trade and the environment within GATT as

soon as possible;

(4) take an active role in developing trade policies that make GATT more

responsive to national and international environmental concerns;

(5) include Federal agencies with environmental expertise during the

negotiations to determine the impact of the proposed trade agreements on

national environmental law; and

(6) periodically consult with interested parties concerning the progress of the

negotiations.

Sections 105 and 108 of the Wild Bird Conservation Act of 1992

[16 U.S.C. 4904, 4907; Public Law 102-440]

SEC. 105.MORATORIAON IMPORTSOF EXOTIC BIRDS COVEREDBYCONVENTION.
(a) IMMEDIATEMORATORIUM.—

(1) ESTABLISHMENT OF MORATORIUM.—The importation of any exotic bird

of a species identified as a category B species in the report entitled “Report of

the Animals Committee”, adopted by the 8th meeting of the Conference of the

Parties to the Convention, is prohibited.

(2) TERMINATION OF MORATORIUM.—A species of exotic birds shall be

subject to the prohibition on importation established by paragraph (1) until the

Secretary, after notice and an opportunity for public comment—

(A) determines that appropriate remedial measures have been taken in
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the countries of origin for that species, so as to eliminate the threat of trade

to the conservation of the species; and

(B) makes the findings described in section 106(c) for the species and

includes the species in the list published under section 106(a).

(b) EMERGENCY AUTHORITY TO SUSPEND IMPORTS OF LISTED SPECIES.—

(1) AUTHORITY TO SUSPEND IMPORTS.—The Secretary is authorized to

suspend the importation of exotic birds of any species that is listed in any

Appendix to the Convention, and if applicable remove the species from the list

under section 106(a), if the Secretary determines that—

(A)(i) trade in that species is detrimental to the species,

(ii) there is not sufficient information available on which to base a

judgment that the species is not detrimentally affected by trade in that

species, or

(iii) remedial measures have been recommended by the Standing

Committee of the Convention that have not been implemented; and

(B) the suspension might be necessary for the conservation of the

species.

(2) TERMINATIONOF SUSPENSION.—A species of exotic birds shall be subject

to a suspension of importation under paragraph (1) until the Secretary, after

notice and an opportunity for public comment, makes the findings described in

section 106(c) and includes the species in the list published under section

106(a).

(c) MORATORIUM AFTER ONE YEAR FOR OTHER SPECIES LISTED IN

APPENDICES.—Effective on the date that is one year after the date of the enactment

of this Act, the importation of any exotic bird of a species that is listed in any

Appendix to the Convention is prohibited unless the Secretary makes the findings

described in section 106(c) and includes the species in the list published under

section 106(a).

(d) LIMITATION ONNUMBER IMPORTEDDURINGFIRSTYEAR.—Notwithstanding

any other provision of this Act, the Secretary shall prohibit the importation, during

the 1-year period beginning on the date of the enactment of this Act, of exotic birds

of each species that is listed under anyAppendix to the Convention in excess of the

number of that species that were imported during the most recent year for which the

Secretary has complete import data.

SEC. 108. MORATORIA FOR SPECIES NOT COVERED BY CONVENTION.
(a) IN GENERAL.—The Secretary shall—

(1) review periodically the trade in species of exotic birds that are not listed

in any Appendix to the Convention; and

(2) after notice and an opportunity for public comment, establish a

moratorium or quota on—

(A) importation of any species of exotic birds from one or more

countries of origin for the species, if the Secretary determines that—

(i) the findings described in section 106(c) (2), (3), and (4) cannot
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be made with respect to the species;

(ii) the moratorium or quota is necessary for the conservation of the

species or is otherwise consistent with the purpose of this title; or

(B) the importation of all species of exotic birds from a particular

country, if—

(i) the country has not developed and implemented a management

program for exotic birds in trade generally, that ensures both the

conservation and the humane treatment of exotic birds during capture,

transport, and maintenance; and

(ii) the Secretary finds that the moratorium or quota is necessary for

the conservation of the species or is otherwise consistent with the

purpose of this title.

(b) TERMINATIONOFQUOTAORMORATORIUM.—The Secretary shall terminate a

quota or moratorium established under subsection (a) if the Secretary finds that the

reasons for establishing the quota or moratorium no longer exist.

Atlantic Tunas Convention Act of 1975, as amended

[Excerpts]

[16 U.S.C. 971 and 971d; Public Law 94-70, as amended by Public Law 94-265, Public Law 95-33,

Public Law 104-43, and Public Law 105-384]

SEC. 2. DEFINITIONS.
For the purpose of this chapter—

(1) The term “Convention” means the International Convention for the

Conservation of Atlantic Tunas, signed at Rio de Janeiro May 14, 1966,

including any amendments or protocols which are or become effective for the

United States.

(2) The term “Commission” means the International Commission for the

Conservation of Atlantic Tunas provided for in article III of the Convention.

(3) The term “conservation recommendation”means any recommendation of

the Commission made pursuant to Article VIII of the Convention and acted

upon favorably by the Secretary of State under section 5(a) of this Act.

(4) The term “Council” means the Council established within the

International Commission for the Conservation of Atlantic Tunas pursuant to

article V of the Convention.

(5) The term “exclusive economic zone” means an exclusive economic zone

as defined in section 3 of theMagnuson FisheryConservation andManagement

Act.

(6) The term “fishing” means the catching, taking, or fishing for or the

attempted catching, taking, or fishing for any species of fish covered by the

Convention, or any activities in support thereof.

(7) The term “fishing vessel” means any vessel engaged in catching fish or
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processing or transporting fish loaded on the high seas, or any vessel outfitted

for such activities.

(8) The term “Panel” means any panel established by the Commission

pursuant to article VI of the Convention.

(9) The term “person” means every individual, partnership, corporation, and

association subject to the jurisdiction of the United States.

(10) The term “Secretary” means the Secretary of Commerce.

(11) The term “State” includes each of the States of the United States, the

District of Columbia, the Commonwealth of Puerto Rico, and the territories

and possessions of the United States.

* * * * * * *

SEC. 6(C). REGULATIONS TOCARRYOUTCOMMISSION RECOMMENDATIONS AND

OTHER MEASURES.

* * * * * * *

(4) Upon the promulgation of regulations provided for in paragraph (3) of

this subsection, the Secretary shall promulgate, with the concurrence of the

Secretary of State and pursuant to the procedures prescribed in paragraph (2) of

this subsection, additional regulations which shall become effective

simultaneously with the application of the regulations provided for in

paragraph (3) of this subsection, which prohibit—

(A) the entry into the United States of fish in any form of those species

which are subject to regulation pursuant to a recommendation of the

Commission and which were taken from the Convention area in such

manner or in such circumstances as would tend to diminish the

effectiveness of the conservation recommendations of the Commission;

and

(B) the entry into the United States, from any country when the vessels

of such country are being used in the conduct of fishing operations in the

Convention area in suchmanner or in such circumstances aswould tend to

diminish the effectiveness of the conservation recommendations of the

Commission, of fish in any form of those species which are subject to

regulation pursuant to a recommendation of the Commission and which

were taken from the Convention area.

(5) In the case of repeated and flagrant fishing operations in the Convention

area by the vessels of any country which seriously threaten the achievement of

the objectives of the Commission's recommendations, the Secretary with the

concurrence of the Secretary of State, may by regulations promulgated pursuant

to paragraph (2) of this subsection prohibit the entry in any form from such

country of other species covered by the Convention as may be under
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investigation by the Commission and which were taken in the Convention area.

Any such prohibition shall continue until the Secretary is satisfied that the

condition warranting the prohibition no longer exists, except that all fish in any

form of the species under regulation which were previously prohibited from

entry shall continue to be prohibited from entry.

(6) IDENTIFICATION AND NOTIFICATION.—

(A) Not later than July 1, 1996, and annually thereafter, the Secretary, in

consultation with the Secretary of State, the Commissioners, and the

advisory committee, shall—

(i) identify those nations whose fishing vessels are fishing, or have

fished during the preceding calendar year, within the convention area

in a manner or under circumstances that diminish the effectiveness of

a conservation recommendation;

(ii) notify the President and the nation so identified, including an

explanation of the reasons therefor; and

(iii) publish a list of those Nations identified under clause (i).

(B) In identifying those Nations, the Secretary shall consider, based on

the best available information, whether those Nations have measures in

place for reporting, monitoring, and enforcement, and whether those

measures diminish the effectiveness of any conservation recommendation.

(7) CONSULTATION.—Not later than 30 days after a Nation is notified under

paragraph (6), the President may enter into consultations with the Government

of that Nation for the purpose of obtaining an agreement that will—

(A) effect the immediate termination and prevent the resumption of any

fishing operation by vessels of that Nation within the Convention area

which is conducted in a manner or under circumstances that diminish the

effectiveness of the conservation recommendation;

(B) when practicable, require actions by that Nation, or vessels of that

Nation, to mitigate the negative impacts of fishing operations on the

effectiveness of the conservation recommendation involved, including but

not limited to, the imposition of subsequent-year deductions for quota

overages; and

(C) result in the establishment, if necessary, by suchNation of reporting,

monitoring, and enforcement measures that are adequate to ensure the

effectiveness of conservation recommendations.

* * * * * * *

Section 609 of Public Law 101-162; Conservation of Sea Turtles

[16 U.S.C. 1537 note; Public Law 101-162]

SEC. 609.—(a) The Secretary of State, in consultation with the Secretary of

Commerce, shall, with respect to those species of sea turtles the conservation of
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which is the subject of regulations promulgated by the Secretary of Commerce on

June 29, 1987—

(1) initiate negotiations as soon as possible for the development of bilateral

or multilateral agreements with other nations for the protection and

conservation of such species of sea turtles;

(2) initiate negotiations as soon as possible with all foreign governments

which are engaged in, or which have persons or companies engaged in,

commercial fishing operations which, as determined by the Secretary of

Commerce, may affect adversely such species of sea turtles, for the purposes of

entering into bilateral and multilateral treaties with such countries to protect

such species of sea turtles;

(3) encourage such other agreements to promote the purposes of this section

with other nations for the protection of specific ocean and land regions which

are of special significance to the health and stability of such species of sea

turtles;

(4) initiate the amendment of any existing international treaty for the

protection and conservation of such species of sea turtles to which the United

States is a party in order to make such treaty consistent with the purposes and

policies of this section; and

(5) provide to the Congress by not later than one year after the date of

enactment of this section—

(A) a list of each nation which conducts commercial shrimp fishing

operations within the geographic range of distribution of such sea turtles;

(B) a list of each nation which conducts commercial shrimp fishing

operations which may affect adversely such species of sea turtles; and

(C) a full report on—

(i) the results of his efforts under this section; and

(ii) the status of measures taken by each nation listed pursuant to

paragraph (A) or (B) to protect and conserve such sea turtles.

(b)(1) IN GENERAL.—The importation of shrimp or products from shrimp which

have been harvested with commercial fishing technology which may affect

adversely such species of sea turtles shall be prohibited not later thanMay 1, 1991,

except as provided in paragraph (2).

(2) CERTIFICATION PROCEDURE.—The ban on importation of shrimp or

products from shrimp pursuant to paragraph (1) shall not apply if the President

shall determine and certify to the Congress not later than May 1, 1991, a

annually thereafter that—

(A) the government of the harvesting nation has provided documentary

evidence of the adoption of a regulatory program governing the incidental

taking of such sea turtles in the course of such harvesting that is

comparable to that of the United States; and

(B) The average rate of that incidental taking by the vessels of the

harvesting nation is comparable to the average rate of incidental taking of
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sea turtles by United States vessels in the course of such harvesting; or

(C) the particular fishing environment of the harvesting nation does not

pose a threat of the incidental taking of such sea turtles in the course of

such harvesting.

Lacey Act Provisions Relating to the Prevention of Illegal Logging

[16 U.S.C. 3371 as amended by Public Law 110-246]

[Excerpts]

Section 3371. DEFINITIONS
For the purposes of this chapter:
(a) The term “fish or wildlife” means any wild animal, whether alive or dead,

including without limitation any wild mammal, bird, reptile, amphibian, fish,
mollusk, crustacean, arthropod, coelenterate, or other invertebrate, whether or
not bred, hatched, or born in captivity, and includes any part, product, egg, or
offspring thereof.
(b) The term “import” means to land on, bring into, or introduce into, any

place subject to the jurisdiction of the United States, whether or not such
landing, bringing, or introduction constitutes an importation within the meaning
of the customs laws of the United States.
(c) The term “Indian tribal law” means any regulation of, or other rule of

conduct enforceable by, any Indian tribe, band, or group but only to the extent
that the regulation or rule applies within Indian country as defined in section
1151 of title 18.
(d) The terms “law,” “treaty,” “regulation,” and “Indian tribal law” mean

laws, treaties, regulations or Indian tribal laws which regulate the taking,
possession, importation, exportation, transportation, or sale of fish or wildlife or
plants.
(e) The term “person” includes any individual, partnership, association,

corporation, trust, or any officer, employee, agent, department, or
instrumentality of the Federal Government or of any State or political
subdivision thereof, or any other entity subject to the jurisdiction of the United
States.
(f) Plant.—
(1) IN GENERAL.—The terms “plant” and “plants” mean any wild

member of the plant kingdom, including roots, seeds, parts, and products
thereof, and including trees from either natural or planted forest stands.
(2) EXCLUSIONS.—The terms “plant” and “plants” exclude—

(A) common cultivars, except trees, and common food crops (including
roots, seeds, parts, or products thereof);
(B) a scientific specimen of plant genetic material (including roots,

seeds, germplasm, parts, or products thereof) that is to be used only for
laboratory or field research; and
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(C) any plant that is to remain planted or to be planted or replanted.
(3) EXCEPTIONS TO APPLICATION OF EXCLUSIONS.—The
exclusions made by subparagraphs (B) and (C) of paragraph (2) do not apply
if the plant is listed—

(A) in an appendix to the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (27 UST 1087; TIAS
8249);
(B) as an endangered or threatened species under the Endangered

Species Act of 1973 (16 U.S.C. 1531 et seq.); or
(C) pursuant to any State law that provides for the conservation of

species that are indigenous to the State and are threatened with
extinction.

(g) Prohibited Wildlife Species.— The term “prohibited wildlife species”
means any live species of lion, tiger, leopard, cheetah, jaguar, or cougar or any
hybrid of such species.
(h) The term “Secretary” means, except as otherwise provided in this chapter,

the Secretary of the Interior or the Secretary of Commerce, as program
responsibilities are vested pursuant to the provisions of Reorganization Plan
Numbered 4 of 1970 (84 Stat. 2090); except that with respect to the provisions
of this chapter which pertain to the importation or exportation of plants, the term
also means the Secretary of Agriculture.
(i) The term “State” means any of the several States, the District of Columbia,

the Commonwealth of Puerto Rico, the Virgin Islands, Guam, Northern Mariana
Islands, American Samoa, and any other territory, commonwealth, or possession
of the United States.
(j) Taken and Taking.—
(1) Taken.—The term “taken” means captured, killed, or collected and,

with respect to a plant, also means harvested, cut, logged, or removed.
(2) Taking.—The term “taking” means the act by which fish, wildlife, or

plants are taken.
(k) The term “transport” means to move, convey, carry, or ship by any means,

or to deliver or receive for the purpose of movement, conveyance, carriage, or
shipment.
Section 3372. PROHIBITED ACTS.
(a) Offenses other than marking offenses It is unlawful for any person—

(1) to import, export, transport, sell, receive, acquire, or purchase any fish
or wildlife or plant taken, possessed, transported, or sold in violation of any
law, treaty, or regulation of the United States or in violation of any Indian
tribal law;
(2) to import, export, transport, sell, receive, acquire, or purchase in

interstate or foreign commerce—
(A) any fish or wildlife taken, possessed, transported, or sold in

violation of any law or regulation of any State or in violation of any
foreign law;



- 1037 -

(B) any plant—

(i) taken, possessed, transported, or sold in violation of any law or

regulation of any State, or any foreign law, that protects plants or

that regulates—

(I) the theft of plants;

(II) the taking of plants from a park, forest reserve, or other

officially protected area;

(III) the taking of plants from an officially designated area; or

(IV) the taking of plants without, or contrary to, required

authorization;

(ii) taken, possessed, transported, or sold without the payment of

appropriate royalties, taxes, or stumpage fees required for the plant

by any law or regulation of any State or any foreign law; or

(iii) taken, possessed, transported, or sold in violation of any

limitation under any law or regulation of any State, or under any

foreign law, governing the export or transshipment of plants; or

(C) any prohibited wildlife species (subject to subsection (e) of this

section);

(3) within the special maritime and territorial jurisdiction of the United

States (as defined in section 7 of title 18)—

(A) to possess any fish or wildlife taken, possessed, transported, or sold

in violation of any law or regulation of any State or in violation of any

foreign law or Indian tribal law, or

(B) to possess any plant—

(i) taken, possessed, transported, or sold in violation of any law or

regulation of any State, or any

foreign law, that protects plants or that regulates—

(I) the theft of plants;

(II) the taking of plants from a park, forest reserve, or other

officially protected area;

(III) the taking of plants from an officially designated area; or

(IV) the taking of plants without, or contrary to, required

authorization;

(ii) taken, possessed, transported, or sold without the payment of

appropriate royalties, taxes, or stumpage fees required for the plant

by any law or regulation of any State or any foreign law; or

(iii) taken, possessed, transported, or sold in violation of any

limitation under any law or regulation of any State, or under any

foreign law, governing the export or transshipment of plants; or

(4) to attempt to commit any act described in paragraphs (1) through (3).

(b) Marking offenses It is unlawful for any person to import, export, or

transport in interstate commerce any container or package containing any fish or
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wildlife unless the container or package has previously been plainly marked,

labeled, or tagged in accordance with the regulations issued pursuant to

paragraph (2) of section 3376 (a) of this title.

(c) Sale and purchase of guiding and outfitting services and invalid licenses

and permits

(1) Sale It is deemed to be a sale of fish or wildlife in violation of this

chapter for a person for money or other consideration to offer or provide—

(A) guiding, outfitting, or other services; or

(B) a hunting or fishing license or permit; for the illegal taking,

acquiring, receiving, transporting, or possessing of fish or wildlife.

(2) Purchase It is deemed to be a purchase of fish or wildlife in violation

of this chapter for a person to obtain for money or other consideration—

(A) guiding, outfitting, or other services; or

(B) a hunting or fishing license or permit; for the illegal taking,

acquiring, receiving, transporting, or possessing of fish or wildlife.

(d) False labeling offenses It is unlawful for any person to make or submit any

false record, account, or label for, or any false identification of, any fish,

wildlife, or plant which has been, or is intended to be—

(1) imported, exported, transported, sold, purchased, or received from

any foreign country; or

(2) transported in interstate or foreign commerce.

(e) Nonapplicability of prohibited wildlife species offense

(1) In general Subsection (a)(2)(C) of this section does not apply to

importation, exportation, transportation, sale, receipt, acquisition, or

purchase of an animal of a prohibited wildlife species, by a person that,

under regulations prescribed under paragraph (3), is described in paragraph

(2) with respect to that species.

(2) Persons described A person is described in this paragraph, if the

person—

(A) is licensed or registered, and inspected, by the Animal and Plant

Health Inspection Service or any other Federal agency with respect to

that species;

(B) is a State college, university, or agency, State-licensed wildlife

rehabilitator, or State-licensed veterinarian;

(C) is an accredited wildlife sanctuary that cares for prohibited wildlife

species and—

(i) is a corporation that is exempt from taxation under section 501

(a) of title 26 and described in sections 501(c)(3) and

170(b)(1)(A)(vi) of such title;

(ii) does not commercially trade in animals listed in section 3371

(g) of this title, including offspring, parts, and byproducts of such

animals;
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(iii) does not propagate animals listed in section 3371 (g) of this

title; and

(iv) does not allow direct contact between the public and animals;

or

(D) has custody of the animal solely for the purpose of expeditiously

transporting the animal to a person described in this paragraph with

respect to the species.

(3) Regulations. Not later than 180 days after December 19, 2003, the

Secretary, in cooperation with the Director of the Animal and Plant Health

Inspection Service, shall promulgate regulations describing the persons

described in paragraph (2).

(4) State authority. Nothing in this subsection preempts or supersedes the

authority of a State to regulate wildlife species within that State.

(5) Authorization of appropriations There is authorized to be appropriated

to carry out subsection (a)(2)(C) of this section $3,000,000 for each of fiscal

years 2004 through 2008.

(f) PLANT DECLARATIONS.—

(1) IMPORT DECLARATION.—Effective 180 days from the date of

enactment of this subsection, and except as provided in paragraph (3), it

shall be unlawful for any person to import any plant unless the person files

upon importation a declaration that contains—

(A) the scientific name of any plant (including the genus and species of

the plant) contained in the importation;

(B) a description of—

(i) the value of the importation; and

(ii) the quantity, including the unit of measure, of the plant; and

(C) the name of the country from which the plant was taken.

(2) DECLARATION RELATING TO PLANT PRODUCTS.—Until the

date on which the Secretary promulgates a regulation under paragraph (6), a

declaration relating to a plant product shall—

(A) in the case in which the species of plant used to produce the plant

product that is the subject of the importation varies, and the species used

to produce the plant product is unknown, contain the name of each

species of plant that may have been used to produce the plant product;

(B) in the case in which the species of plant used to produce the plant

product that is the subject of the importation is commonly taken from

more than one country, and the country from which the plant was taken

and used to produce the plant product is unknown, contain the name of

each country from which the plant may have been taken; and

(C) in the case in which a paper or paperboard plant product includes

recycled plant product, contain the average percent recycled content

without regard for the species or country of origin of the recycled plant

product, in addition to the information for the non-recycled plant content
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otherwise required by this subsection.
(3) EXCLUSIONS.—Paragraphs (1) and (2) shall not apply to plants

used exclusively as packaging material to support, protect, or carry another
item, unless the packaging material itself is the item being imported.

(4) REVIEW.—Not later than two years after the date of enactment of
this subsection, the Secretary shall review the implementation of each
requirement imposed by paragraphs (1) and (2) and the effect of the
exclusion provided by paragraph (3). In conducting the review, the Secretary
shall provide public notice and an opportunity for comment.

(5) REPORT.—Not later than 180 days after the date on which the
Secretary completes the review under paragraph (4), the Secretary shall
submit to the appropriate committees of Congress a report containing—

(A) an evaluation of—
(i) the effectiveness of each type of information required under
paragraphs (1) through (2) in assisting enforcement of this section;
and
(ii) the potential to harmonize each requirement imposed by
paragraphs (1) and (2) with other applicable import regulations in
existence as of the date of the report;

(B) recommendations for such legislation as the Secretary determines
to be appropriate to assist in the identification of plants that are imported
into the United States in violation of this section; and
(C) an analysis of the effect of subsection (a) and this subsection on—
(i) the cost of legal plant imports; and
(ii) the extent and methodology of illegal logging practices and
trafficking.

(6) PROMULGATION OF REGULATIONS.—Not later than 180 days
after the date on which the Secretary completes the review under paragraph
(4), the Secretary may promulgate regulations—

(A) to limit the applicability of any requirement imposed by paragraph
(2) to specific plant products;
(B) to make any other necessary modification to any requirement

imposed by paragraph (2), as determined by the Secretary based on the
review; and
(C) to limit the scope of the exclusion provided by paragraph (3), if the
limitations in scope are warranted as a result of the review.

C. NATIONAL SECURITY IMPORT RESTRICTIONS

Sections 232 and 233 of the Trade Expansion Act of 1962, as amended

[19 U.S.C. 1862, 1864; Public Law 87-794, as amended by Public Law 93-618, Reorganization Plan

No. 3 of 1979, Public Law 96-223, and Public Law 100-418; Public Law 87-794, as added by Public

Law 99-64 and amended by Public Law 100-418]
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SEC. 232. SAFEGUARDING NATIONAL SECURITY.
(a) No action shall be taken pursuant to section 201(a) or pursuant to section 350

of the Tariff Act of 1930 to decrease or eliminate the duty or other import

restriction on any article if the President determines that such reduction or

elimination would threaten to impair the national security.

(b)(1)(A) Upon request of the head of any department or agency, upon

application of an interested party, or upon his own motion, the Secretary of

Commerce (hereafter in the section referred to as the “Secretary”) shall immediately

initiate an appropriate investigation to determine the effects of the national security

of imports of the article which is the subject of such request, application, ormotion.

(B) The Secretary shall immediately provide notice to the Secretary of

Defense of any investigation initiated under this section.

(2)(A) In the course of any investigation conducted under this subsection, the

Secretary shall—

(i) consult with the Secretary of Defense regarding the

methodological and policy questions raised in any investigation

initiated under paragraph (1),

(ii) seek information and advice from, and consult with, appropriate

officers of the United States, and

(iii) if it is appropriate and after reasonable notice, hold public

hearings or otherwise afford interested parties an opportunity to

present information and advice relevant to such investigation.

(B) Upon the request of the Secretary, the Secretary of Defense shall

provide the Secretary an assessment of the defense requirements of any

article that is the subject of an investigation conducted under this section.

(3)(A) By no later than the date that is 270 days after the date on which an

investigation is initiated under paragraph (1) with respect to any article, the

Secretary shall submit to the President a report on the findings of such

investigation with respect to the effect of the importation of such article in such

quantities or under such circumstances upon the national security and, based on

such findings, the recommendations of the Secretary for action or inaction

under this section. If the Secretary finds that such article is being imported into

the United States in such quantities or under such circumstances as to threaten

to impair the national security, the Secretary shall so advise the President in

such report.

(B) Any portion of the report submitted by the Secretary under

subparagraph (A) which does not contain classified information or

proprietary information shall be published in the Federal Register.

(4) The Secretary shall prescribe such procedural regulations as may be

necessary to carry out the provisions of this subsection.

(c)(1)(A) Within 90 days after receiving a report submitted under subsection

(b)(3)(A) in which the Secretary finds that an article is being imported into the

United States in such quantities or under such circumstances as to threaten to impair
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the national security, the President shall—

(i) determine whether the President concurs with the finding of the

Secretary, and

(ii) if the President concurs, determine the nature and duration of

the action that, in the judgment of the President, must be taken to

adjust the imports of the article and its derivatives so that such

imports will not threaten to impair the national security.

(B) If the President determines under subparagraph (A) to take action to

adjust imports of an article and its derivatives, the President shall

implement that action by no later than the date that is 15 days after the day

on which the President determines to take action under subparagraph (A).

(2) By no later than the date that is 30 days after the date on which the

President makes any determinations under paragraph (1), the President shall

submit to the Congress a written statement of the reasons why the President has

decided to take action, or refused to take action, under paragraph (1). Such

statement shall be included in the report published under subsection (e).

(3)(A) If—

(i) the action taken by the President under paragraph (1) is the

negotiation of an agreement which limits or restricts the importation

into, or the exportation to, the United States of the article that

threatens to impair national security, and

(ii) either—

(I) no such agreement is entered into before the date that is 180

days after the date on which the President makes the

determination under paragraph (1)(A) to take such action, or

(II) such an agreement that has been entered into is not being

carried out or is ineffective in eliminating the threat to the

national security posed by imports of such article,

the President shall take such other actions as the President deems

necessary to adjust the imports of such article so that such imports will not

threaten to impair the national security. The President shall publish in the

Federal Register notice of any additional actions being taken under this

section by reason of this subparagraph.

(B) If—

(i) clauses (i) and (ii) of subparagraph (A) apply, and

(ii) the President determines not to take any additional actions

under this subsection,

the President shall publish in the Federal Register such determination and

the reasons on which such determination is based.

(d) For the purposes of this section, the Secretary and the President shall, in the

light of the requirements of national security and without excluding other relevant

factors, give consideration to domestic production needed for projected national

defense requirements, the capacity of domestic industries to meet such
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requirements, existing and anticipated availabilities of the human resources,

products, raw materials, and other supplies and services essential to the national

defense, the requirements of growth of such industries and such supplies and

services including the investment, exploration, and development necessary to assure

such growth, and the importation of goods in terms of their quantities, availabilities,

character, and use as those affect such industries and the capacity of the United

States to meet national security requirements. In the administration of this section,

the Secretary and the President shall further recognize the close relation of the

economic welfare of the Nation to our national security, and shall take into

consideration the impact of foreign competition on the economic welfare of

individual domestic industries; and any substantial unemployment, decrease in

revenues of government, loss of skills or investment, or other serious effects

resulting from the displacement of any domestic products by excessive imports shall

be considered, without excluding other factors, in determining whether such

weakening of our internal economy may impair the national security.

(e)(1) Upon the disposition of each request, application, or motion under

subsection (b), the Secretary shall submit to the Congress, and publish in the

Federal Register, a report on such disposition.

(2) [Omitted]

(f)(1) An action taken by the President under subsection (c) to adjust imports of

petroleum, or petroleum products shall cease to have force and effect upon the

enactment of a disapproval resolution, provided for in paragraph (2), relating to that

action.

(2)(A) This paragraph is enacted by the Congress—

(i) as an exercise of the rulemaking power of the House of

Representatives and the Senate, respectively, and as such is deemed a

part of the rules of each House, respectively, but applicable only with

respect to the procedures to be followed in that House in the case of

disapproval resolutions and such procedures supersede other rules

only to the extent that they are inconsistent therewith; and

(ii) with the full recognition of the constitutional right of either

House to change the rules (so far as relating to the procedure of that

House) at any time, in the samemanner, and to the same extent as any

other rule of that House.

(B) For purposes of this subsection, the term “disapproval resolution”

means only a joint resolution of either House of Congress the matter after

the resolving clause of which is as follows: “That the Congress

disapproves the action taken under section 232 of the Trade Expansion

Act of 1962 with respect to petroleum imports under ______ dated

______.”, the first blank space being filled with the number of the

proclamation, Executive order, or other Executive act issued under the

authority of subsection (c) of such section 232 for purposes of adjusting
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imports of petroleum or petroleum products and the second blank being

filled with the appropriate date.

(C)(i) All disapproval resolutions introduced in the House of

Representatives shall be referred to the Committee on Ways and Means

and all disapproval resolutions introduced in the Senate shall be referred to

the Committee on Finance.

(ii) No amendment to a disapproval resolution shall be in order in

either the House of Representatives or the Senate, and no motion to

suspend the application of this clause shall be in order in either House

nor shall it be in order in either House for the Presiding Officer to

entertain a request to suspend the application of this clause by

unanimous consent.

SEC. 233. IMPORT SANCTIONS FOR EXPORT VIOLATIONS.
Any person who violates any national security export control imposed under

section 5 of the Export Administration Act of 1979 (50 U.S.C. App. 2404), or any

regulation, order, or license issued under that section, may be subject to such

controls on the importing of goods or technology into the United States as the

President may prescribe.

D. BALANCE OF PAYMENTS AUTHORITY

Section 122 of the Trade Act of 1974

[19 U.S.C. 2132; Public Law 93-618]

SEC. 122. BALANCE-OF-PAYMENTS AUTHORITY.
(a) Whenever fundamental international payments problems require special

import measures to restrict imports—

(1) to deal with large and serious United States balance-of-payments deficits,

(2) to prevent an imminent and significant depreciation of the dollar in

foreign exchange markets, or

(3) to cooperate with other countries in correcting an international

balance-of-payments disequilibrium,

the President shall proclaim, for a period not exceeding 150 days (unless such

period is extended by Act of Congress)—

(A) a temporary import surcharge, not to exceed 15 percent ad valorem,

in the form of duties (in addition to those already imposed, if any) on

articles imported into the United States;

(B) temporary limitations through the use of quotas on the importation

of articles into the United States; or

(C) both a temporary import surcharge described in subparagraph (A)

and temporary limitations described in subparagraph (B).

The authority delegated under subparagraph (B) (and so much of subparagraph (C)

as relates to subparagraph (B)) may be exercised (i) only if international trade or
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monetary agreements to which the United States is a party permit the imposition of

quotas and a balance-of-payments measure, and (ii) only to the extent that the

fundamental imbalance cannot be dealt with effectively by a surcharge proclaimed

pursuant to subparagraph (A) and (C). Any temporary import surcharge proclaimed

pursuant to subparagraph (A) or (C) shall be treated as a regular customs duty.

(b) If the President determines that the imposition of import restrictions under

subsection (a) will be contrary to the national interest of the United States, then he

may refrain from proclaiming such restrictions and he shall—

(1) immediately inform Congress of his determination, and

(2) immediately convene the group of congressional official advisers

designated under section 161(a) and consult with them as to the reasons for

such determination.

(c) Whenever the President determines that fundamental international payments

problems require special import measures to increase imports—

(1) to deal with large and persistent United States balance-of-trade surpluses,

as determined on the basis of the cost-insurance-freight value of imports, as

reported by the Bureau of the Census, or

(2) to prevent significant appreciation of the dollar in foreign exchange

markets,

the President is authorized to proclaim, for a period of 150 days (unless such period

is extended by Act of Congress)—

(A) a temporary reduction (of not more than 5 percent ad valorem) in

the rate of duty on any article; and

(B) a temporary increase in the value or quantity of articles which may

be imported under any import restriction, or a temporary suspension of any

import restriction.

Import liberalizing actions proclaimed pursuant to this subsection shall be of broad

and uniform application with respect to product coverage except that the President

shall not proclaim measures under this subsection with respect to those articles

where in his judgment such action will cause or contribute to material injury to

firms or workers in any domestic industry, including agriculture, mining, fishing, or

commerce, or to impairment of the national security, or will otherwise be contrary

to the national interest.

(d)(1) Import restricting actions proclaimed pursuant to subsection (a) shall be

applied consistently with the principle of nondiscriminatory treatment. In addition,

any quota proclaimed pursuant to subparagraph (B) of subsection (a) shall be

applied on a basis which aims at a distribution of trade with the United States

approaching as closely as possible that which various foreign countries might have

expected to obtain in the absence of such restrictions.

(2) Notwithstanding paragraph (1), if the President determines that the

purposes of this section will best be served by action against one or more

countries having large or persistent balance-of-payments surpluses, he may

exempt all other countries from such action.
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(3) After such time when there enters into force for the United States new

rules regarding the application of surcharges as part of a reform of

internationally agreed balance-of-payments adjustment procedures, the

exemption authority contained in paragraph (2) shall be applied consistently

with such new international rules.

(4) It is the sense of Congress that the President seek modifications in

international agreements aimed at allowing the use of surcharges in place of

quantitative restrictions (and providing rules to govern the use of such

surcharges) as a balance-of-payments adjustmentmeasurewithin the context of

arrangements for an equitable sharing of balance-of-payments adjustment

responsibility among deficit and surplus countries.

(e) Import restricting actions proclaimed pursuant to subsection (a) shall be of

broad and uniform application with respect to product coverage except where the

President determines, consistently with the purposes of this section, that certain

articles should not be subject to import restricting actions because of the needs of

the United States economy. Such exceptions shall be limited to the un-availability of

domestic supply at reasonable prices, the necessary importation of raw materials,

avoiding serious dislocations in the supply of imported goods, and other similar

factors. In addition, uniform exceptions may be made where import restricting

actions will be unnecessary or ineffective in carrying out the purposes of this

section, such as with respect to articles already subject to import restrictions, goods

in transit, or goods under binding contract. Neither the authorization of import

restricting actions nor the determination of exceptions with respect to product

coverage shall be made for the purpose of protecting individual domestic industries

from import competition.

(f) Any quantitative limitation proclaimed pursuant to subparagraph (B) or (C) of

subsection (a) on the quantity or value, or both, of an article—

(1) shall permit the importation of a quantity or value which is not less than

the quantity or value of such article imported into the United States from the

foreign countries to which such limitation applies during themost recent period

which the President determines is representative of imports of such article, and

(2) shall take into account any increase since the end of such representative

period in domestic consumption of such article and like or similar articles of

domestic manufacture or production.

(g) The President may at any time, consistent with the provisions of this section,

suspend, modify, or terminate, in whole or in part, any proclamation under this

section either during the initial 150-day period of effectiveness or as extended by

subsequent Act of Congress.

(h) No provision of law authorizing the termination of tariff concessions shall be

used to impose a surcharge on imports into the United States.
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E. IMPLEMENTATION OF THE GATT AGREEMENT ON
TECHNICAL BARRIERS TO TRADE (PRODUCT STANDARDS)

Excerpts from Title IV of the Trade Agreements Act of 1979

[19 U.S.C. 2531; Public Law 96-39, as amended by Reorganization Plan No. 3 of 1979, Public Law

103-182, Public Law 103-465, Public Law 104-295, and Public Law 106-36]

Subtitle A—Obligations of the United States

SEC. 401. CERTAIN STANDARDS-RELATED ACTIVITIES.
(a) NOBARTOENGAGING INSTANDARDSACTIVITY.—Nothing in this titlemay be

construed—

(1) to prohibit a Federal agency from engaging in activity related to

standards-related measures, including any such measure relating to safety, the

protection of human, animal, or plant life or health, the environment, or

consumers; or

(2) to limit the authority of a Federal agency to determine the level it

considers appropriate of safety or of protection of human, animal, or plant life

or health, the environment, or consumers.

(b) UNNECESSARY OBSTACLES.—Nothing in this title may be construed as

prohibiting any private person, Federal agency, or State agency from engaging in

standards-related activities that do not create unnecessary obstacles to the foreign

commerce of the United States. No standards-related activity of any private person,

Federal agency, or State agency shall be deemed to constitute an unnecessary

obstacle to the foreign commerce of the United States if the demonstrable purpose

of the standards-related activity is to achieve a legitimate domestic objective

including, but not limited to, the protection of legitimate health or safety, essential

security, environmental, or consumer interests and if such activity does not operate

to exclude imported products which fully meet the objectives of such activity.

SEC. 402. FEDERAL STANDARDS-RELATED ACTIVITIES.
No Federal agency may engage in any standards-related activity that creates

unnecessary obstacles to the foreign commerce of the United States, including, but

not limited to, standards-related activities that violate any of the following

requirements:

(1) NONDISCRIMINATORYTREATMENT.—Each Federal agency shall ensure, in

applying standards-related activities with respect to any imported product, that

such product is treated no less favorably than are like domestic or imported

products, including, but not limited to, when applying tests or test methods, no

less favorable treatment with respect to—

(A) the acceptance of the product for testing in comparable situations;

(B) the administration of the tests in comparable situations;

(C) the fees charged for tests;

(D) the release of test results to the exporter, importer, or agents;
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(E) the siting of testing facilities and the selection of samples for testing;

and

(F) the treatment of confidential information pertaining to the product.

(2) USE OF INTERNATIONAL STANDARDS.—

(A) IN GENERAL.—Except as provided in subparagraph (B)(ii), each

Federal agency, in developing standards, shall take into consideration

international standards and shall, if appropriate, base the standards on

international standards.

(B) APPLICATION OF REQUIREMENT.—For purposes of this paragraph,

the following apply:

(i) INTERNATIONAL STANDARDS NOT APPROPRIATE.—The reasons

for which the basing of a standard on an international standard may

not be appropriate include, but are not limited to, the following:

(I) National security requirements.

(II) The prevention of deceptive practices.

(III) The protection of human health or safety, animal or plant

life or health, or the environment.

(IV) Fundamental climatic or other geographical factors.

(V) Fundamental technological problems.

(ii) REGIONAL STANDARDS.—In developing standards, a Federal

agency may, but is not required to, take into consideration any

international standard promulgated by an international standards

organization the membership of which is described in section

451(6)(A)(ii).

(3) PERFORMANCE CRITERIA.—Each Federal agency shall, if appropriate,

develop standards based on performance criteria, such as those relating to the

intended use of a product and the level of performance that the product must

achieve under defined conditions, rather than on design criteria, such as those

relating to the physical form of the product or the types ofmaterial ofwhich the

product is made.

(4) ACCESS FOR FOREIGN SUPPLIERS.—Each Federal agency shall, with

respect to any conformity assessment procedure used by it, permit access for

obtaining an assessment of conformity and the mark of the system, if any, to

foreign suppliers of a product on the same basis as access is permitted to

suppliers of like products, whether of domestic or other foreign origin.

SEC. 403. STATE AND PRIVATE STANDARDS-RELATED ACTIVITIES.
(a) IN GENERAL.—It is the sense of the Congress that no State agency and no

private person should engage in any standards-related activity that creates

unnecessary obstacles to the foreign commerce of the United States.

(b) PRESIDENTIALACTION.—The President shall take such reasonable measures

as may be available to promote the observance by State agencies and private

persons, in carrying out standards-related activities, of requirements equivalent to

those imposed on Federal agencies under section 402, and of procedures that
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provide for notification, participation, and publication with respect to such

activities.

Subtitle B—Functions of Federal Agencies

SEC. 411. FUNCTIONS OF TRADE REPRESENTATIVE.
(a) INGENERAL.—The Trade Representative shall coordinate the consideration of

international trade policy issues that arise as a result of, and shall develop

international trade policy as it relates to, the implementation of this title.

(b) NEGOTIATINGFUNCTIONS.—The Trade Representative has responsibility for

coordinating United States discussions and negotiations with foreign countries for

the purpose of establishing mutual arrangements with respect to standards-related

activities. In carrying out this responsibility, the Trade Representative shall inform

and consult with any Federal agency having expertise in the matters under

discussion and negotiation.

(c) CROSSREFERENCE.—For provisions of law regarding general authority of the

Trade Representative with respect to trade agreements, see section 141 of the Trade

Act of 1974 (19 U.S.C. 2171).

* * * * * * *

Subtitle C—Administrative and Judicial Proceedings Regarding
Standards-Related Activities

CHAPTER 1—REPRESENTATIONS ALLEGING UNITED STATES VIOLATIONS OF

OBLIGATIONS

SEC. 421. RIGHT OF ACTION UNDER THIS CHAPTER.
Except as provided under this chapter, the provisions of this subtitle do not create

any right of action under the laws of the United States with respect to allegations

that any standards-related activity engaged in within the United States violates the

obligations of the United States under the Agreement.

SEC. 422. REPRESENTATIONS.
Any—

(1) Party to the Agreement; or

(2) foreign country that is not a Party to the Agreement but is found by the

Trade Representative to extend rights and privileges to the United States that

are substantially the same as those that would be so extended if that foreign

country were a Party to the Agreement;

may make a representation to the Trade Representative alleging that a

standards-related activity engaged in within the United States violates the

obligations of the United States under the Agreement. Any such representationmust

be made in accordance with procedures that the Trade Representative shall by
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regulation prescribe and must provide a reasonable indication that the

standards-related activity concerned is having a significant trade effect. No person

other than a Party to the Agreement or a foreign country described in paragraph (2)

may make such a representation.

SEC. 423. ACTION AFTER RECEIPT OF REPRESENTATIONS.
(a) REVIEW.—Upon receipt of any representation made under section 422, the

Trade Representative shall review the issues concerned in consultation with—

(1) the agency or person alleged to be engaging in violations under the

Agreement;

(2) the member agencies of the interagency trade organization established

under section 242(a) of the Trade Expansion Act of 1962 (19 U.S.C. 1872(a));

(3) other appropriate Federal agencies; and

(4) appropriate representatives referred to in section 417.

(b) RESOLUTION.—The Trade Representative shall undertake to resolve, on a

mutually satisfactory basis, the issues set forth in the representation through

consultation with the parties concerned.

SEC. 424. PROCEDURE AFTER FINDING BY INTERNATIONAL FORUM.
(a) IN GENERAL.—If an appropriate international forum finds that a

standards-related activity being engaged in within the United States conflicts with

the obligations of the United States under the Agreement, the interagency trade

organization established under section 242(a) of the Trade Expansion Act of 1962

(19 U.S.C. 1872(a)) shall review the finding and the matters related thereto with a

view to recommending appropriate action.

(b) CROSS REFERENCE.—For provisions of law regarding remedies available to

domestic persons alleging that standards activities engaged in by Parties to the

Agreement (other than the United States) violate the obligations of the Agreement,

see section 301 of the Trade Act of 1974 (19 U.S.C. 2411).

CHAPTER 2—OTHER PROCEEDINGS REGARDING CERTAIN STANDARDS-RELATED

ACTIVITIES

SEC. 441. FINDINGS OF RECIPROCITY REQUIRED IN ADMINISTRATIVE

PROCEEDINGS.
(a) IN GENERAL.—Except as provided under chapter 1, no Federal agency may

consider a complaint or petition against any standards-related activity regarding an

imported product, if that activity is engaged in within the United States and is

covered by the Agreement, unless the Trade Representative finds, and informs the

agency concerned in writing, that—

(1) the country of origin of the imported product is a Party to the Agreement

or a foreign country described in section 422(2); and

(2) the dispute settlement procedures provided under the Agreement are not

appropriate.

(b) EXEMPTIONS.—This section does not apply with respect to causes of action
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arising under—

(1) the antitrust laws as defined in subsection (a) of the first section of the

Clayton Act (15 U.S.C. 12(a)); or

(2) statutes administered by the Secretary of Agriculture.

This section does not apply with respect to petitions and proceedings that are

provided for under the practices of any Federal agency for the purpose of ensuring,

in accordance with section 553 of title 5, United States Code, that interested persons

are given an opportunity to participate in agency rulemaking or to seek the issuance,

amendment, or appeal of a rule.

SEC. 442. NOT CAUSE FOR STAY IN CERTAIN CIRCUMSTANCES.
No standards-related activity being engaged in within the United States may be

stayed in any judicial or administrative proceeding on the basis that such activity is

currently being considered, pursuant to the Agreement, by an international forum.

Subtitle D—Definitions and Miscellaneous Provisions

SEC. 451. DEFINITIONS.
As used in this title—

(1) AGREEMENT.—The term “Agreement” means the Agreement on

Technical Barriers to Trade referred to in section 101(d)(5) of the Uruguay

Round Agreements Act.

(2) CONFORMITY ASSESSMENT PROCEDURE.—The term “conformity

assessment procedure” means any procedure used, directly or indirectly, to

determine that relevant requirements in technical regulations or standards are

fulfilled.

(3) FEDERAL AGENCY.—The term “Federal agency” means any of the

following within the meaning of chapter 2 of part I of title 5, United States

Code:

(A) Any executive department.

(B) Any military department.

(C) Any Government corporation.

(D) Any Government-controlled corporation.

(E) Any independent establishment.

(4) INTERNATIONAL CONFORMITY ASSESSMENT PROCEDURE.—The term

“international conformity assessment procedure” means a conformity

assessment procedure that is adopted by an international standards

organization.

(5) INTERNATIONAL STANDARD.—The term “international standard” means

any standard that is promulgated by an international standards organization.

(6) INTERNATIONAL STANDARDS ORGANIZATION.—The term “international

standards organization” means any organization—

(A) the membership of which is open to representatives, whether public

or private, of the United States and at least all Members; and
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(B) that is engaged in international standards-related activities.

(7) INTERNATIONAL STANDARDS-RELATED ACTIVITY.—The term

“international standards-related activity” means the negotiation, development,

or promulgation of, or any amendment or change to, an international standard,

or an international conformity assessment procedure, or both.

(8) MEMBER.—The term “Member” means a WTO member as defined in

section 2(10) of the Uruguay Round Agreements Act.

(9) PRIVATE PERSON.—The term “private person” means—

(A) any individual who is a citizen or national of the United States; and

(B) any corporation, partnership, association, or other legal entity

organized or existing under the law of any State, whether for profit or not

for profit.

(10) PRODUCT.—The term “product” means any natural or manufactured

item.

(11) SECRETARY CONCERNED.—The term “Secretary concerned” means the

Secretary of Commerce with respect to functions under this title relating to

nonagricultural products, and the Secretary of Agriculture with respect to

functions under this title relating to agricultural products.

(12) TRADEREPRESENTATIVE.—The term “Trade Representative”means the

United States Trade Representative.

(13) STANDARD.—The term “standard” means a document approved by a

recognized body, that provides, for common and repeated use, rules,

guidelines, or characteristics for products or related processes and production

methods, with which compliance is not mandatory. Such termmay also include

or deal exclusively with terminology, symbols, packaging, marking, or labeling

requirements as they apply to a product, process, or production method.

(14) STANDARDS-RELATEDACTIVITY.—The term“standards-related activity”

means the development, adoption, or application of any standard, technical

regulation, or conformity assessment procedure.

(15) STATE.—The term “State” means any of the several States, the District

of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, American

Samoa, Guam and any other Commonwealth, territory, or possession of the

United States.

(16) STATE AGENCY.—The term “State agency” means any department,

agency, or other instrumentality of the government of any State or of any

political subdivision of any State.

(17) TECHNICAL REGULATION.—The term “technical regulation” means a

document which lays down product characteristics or their related processes

and production methods, including the applicable administrative provisions,

with which compliance is mandatory. Such term may also include or deal

exclusively with terminology, symbols, packaging, marking, or labeling

requirements as they apply to a product, process, or production method.

(18) UNITED STATES.—The term “United States”, when used in a
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geographical context, means all States.

SEC. 452. EXEMPTIONS UNDER TITLE.
This title does not apply to—

(1) any standards activity engaged in by any Federal agency or State agency

for the use (including, but not limited to, use with respect to research and

development, production, or consumption) of that agency or the use of another

such agency; or

(2) any standards activity engaged in by any private person solely for use in

the production or consumption of products by that person.

SEC. 453. REPORTS TO CONGRESS ON OPERATION OF AGREEMENT.
As soon as practicable after the close of the 3-year period beginning on the date

on which this title takes effect, and as soon as practicable after the close of each

succeeding 3-year period through 2001, the Trade Representative shall prepare and

submit to Congress a report containing an evaluation of the operation of the

Agreement, both domestically and internationally, during the period.

Subtitle E—Standards and Measures Under the North American Free
Trade Agreement

CHAPTER 1—SANITARY AND PHYTOSANITARYMEASURES

SEC. 461. GENERAL.
Nothing in this chapter may be construed—

(1) to prohibit a Federal agency or State agency from engaging in activity

related to sanitary or phytosanitarymeasures to protect human, animal, or plant

life or health; or

(2) to limit the authority of a Federal agency or State agency to determine the

level of protection of human, animal, or plant life or health the agency

considers appropriate.

SEC. 462. INQUIRY POINT.
The standards information center maintained under section 414 shall, in addition

to the functions specified therein, make available to the public relevant documents,

at such reasonable fees as the Secretary of Commerce may prescribe, and

information regarding—

(1) any sanitary or phytosanitary measure of general application, including

any control or inspection procedure or approval procedure proposed, adopted,

or maintained by a Federal or State agency;

(2) the procedures of a Federal or State agency for risk assessment, and

factors the agency considers in conducting the assessment and in establishing

the levels of protection that the agency considers appropriate;

(3) the membership and participation of the Federal Government and State

governments in international and regional sanitary and phytosanitary

organizations and systems, and in bilateral and multilateral arrangements
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regarding sanitary and phytosanitary measures, and the provisions of those

systems and arrangements; and

(4) the location of notices of the type required under article 719 of the

NAFTA, or where the information contained in such notices can be obtained.

SEC. 463. CHAPTER DEFINITIONS.
Notwithstanding section 451, for purposes of this chapter—

(1) ANIMAL.—The term “animal” includes fish, bees, and wild fauna.

(2) APPROVAL PROCEDURE.—The term “approval procedure” means any

registration, notification, or other mandatory administrative procedure for—

(A) approving the use of an additive for a stated purpose or under stated

conditions, or

(B) establishing a tolerance for a stated purpose or under stated

conditions for a contaminant, in a food, beverage, or feedstuff prior to

permitting the use of the additive or the marketing of a food, beverage, or

feedstuff containing the additive or contaminant.

(3) CONTAMINANT.—The term “contaminant” includes pesticide and

veterinary drug residues and extraneous matter.

(4) CONTROLOR INSPECTION PROCEDURE.—The term “control or inspection

procedure” means any procedure used, directly or indirectly, to determine that

a sanitary or phytosanitary measure is fulfilled, including sampling, testing,

inspection, evaluation, verification, monitoring, auditing, assurance of

conformity, accreditation, registration, certification, or other procedure

involving the physical examination of a good, of the packaging of a good, or of

the equipment or facilities directly related to production, marketing, or use of a

good, but does not mean an approval procedure.

(5) PLANT.—The term “plant” includes wild flora.

(6) RISKASSESSMENT.—The term “risk assessment”means an evaluation of_

(A) the potential for the introduction, establishment or spread of a pest

or disease and associated biological and economic consequences; or

(B) the potential for adverse effects on human or animal life or health

arising from the presence of an additive, contaminant, toxin or

disease-causing organism in a food, beverage, or feedstuff.

(7) SANITARY OR PHYTOSANITARY MEASURE.—

(A) IN GENERAL.—The term “sanitary or phytosanitarymeasure”means

a measure to—

(i) protect animal or plant life or health in the United States from

risks arising from the introduction, establishment, or spread of a pest

or disease;

(ii) protect human or animal life or health in the United States from

risks arising from the presence of an additive, contaminant, toxin, or

disease-causing organism in a food, beverage, or feedstuff;

(iii) protect human life or health in the United States from risks

arising from a disease-causing organism or pest carried by an animal
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or plant, or a product thereof; or

(iv) prevent or limit other damage in the United States arising from

the introduction, establishment, or spread of a pest.

(B) FORM.—The form of a sanitary or phytosanitarymeasure includes—

(i) end product criteria;

(ii) a product-related processing or production method;

(iii) a testing, inspection, certification, or approval procedure;

(iv) a relevant statistical method;

(v) a sampling procedure;

(vi) a method of risk assessment;

(vii) a packaging and labeling requirement directly related to food

safety; and

(viii) a quarantine treatment, such as a relevant requirement

associated with the transportation of animals or plants or with

material necessary for their survival during transportation.

* * * * * * *

CHAPTER 2—STANDARDS-RELATEDMEASURES

Subtitle F—International Standard-Setting Activities

SEC. 491. NOTICE OF UNITED STATES PARTICIPATION IN INTERNATIONAL

STANDARD-SETTING ACTIVITIES.
(a) IN GENERAL.—The President shall designate an agency to be responsible for

informing the public of the sanitary and phytosanitary standard-setting activities of

each international standard-setting organization.

(b) NOTIFICATION.—Not later than June 1 of each year, the agency designated

under subsection (a) with respect to each international standard-setting organization

shall publish notice in the Federal Register of the information specified in

subsection (c) with respect to that organization. The notice shall cover the period

ending on June 1 of the year in which the notice is published, and beginning on the

date of the preceding notice under this subsection, except that the first such notice

shall cover the 1-year period ending on the date of the notice.

(c) REQUIRED INFORMATION.—The information to be provided in the notice under

subsection (b) is—

(1) the sanitary or phytosanitary standards under consideration or planned for

consideration by that organization;

(2) for each sanitary or phytosanitary standard specified in paragraph (1)—

(A) a description of the consideration or planned consideration of the

standard;

(B) whether the United States is participating or plans to participate in

the consideration of the standard;
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(C) the agenda for the United States participation, if any; and

(D) the agency responsible for representing the United States with

respect to the standard.

(d) PUBLIC COMMENT.—The agency specified in subsection (c)(2)(D) shall

provide an opportunity for public comment with respect to the standards for which

the agency is responsible and shall take the comments into account in participating

in the consideration of the standards and in proposing matters to be considered by

the organization.

SEC. 492. EQUIVALENCE DETERMINATIONS.
(a) INGENERAL.—An agencymay not determine that a sanitary or phytosanitary

measure of a foreign country is equivalent to a sanitary or phytosanitary measure

established under the authority of Federal law unless the agency determines that the

sanitary or phytosanitary measure of the foreign country provides at least the same

level of sanitary or phytosanitary protection as the comparable sanitary or

phytosanitary measure established under the authority of Federal law.

(b) FDA DETERMINATION.—If the Commissioner proposes to issue a

determination of the equivalency of a sanitary or phytosanitarymeasure of a foreign

country to a measure that is required to be promulgated as a rule under the Federal

Food, Drug, and Cosmetic Act (21 U.S.C. 301 et seq.) or other statute administered

by the Food and Drug Administration, the Commissioner shall issue a proposed

regulation to incorporate such determination and shall include in the notice of

proposed rulemaking the basis for the determination that the sanitary or

phytosanitary measure of a foreign country provides at least the same level of

sanitary or phytosanitary protection as the comparable Federal sanitary or

phytosanitarymeasure. The Commissioner shall provide opportunity for interested

persons to comment on the proposed regulation. The Commissioner shall not issue a

final regulation based on the proposal without taking into account the comments

received.

(c) NOTICE.—If the Commissioner proposes to issue a determination of the

equivalency of a sanitary or phytosanitarymeasure of a foreign country to a sanitary

or phytosanitary measure of the Food and Drug Administration that is not required

to be promulgated as a rule under the Federal Food, Drug, and Cosmetic Act or

other statute administered by the Food and Drug Administration, the Commissioner

shall publish a notice in the Federal Register that identifies the basis for the

determination that the measure provides at least the same level of sanitary or

phytosanitary protection as the comparable Federal sanitary or phytosanitary

measure. The Commissioner shall provide opportunity for interested persons to

comment on the notice. The Commissioner shall not issue a final determination on

the issue of equivalency without taking into account the comments received.

SEC. 493. DEFINITIONS.
(a) IN GENERAL.—As used in this subtitle:

(1) AGENCY.—The term “agency” means a Federal department or agency (or

combination of Federal departments or agencies).
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(2) COMMISSIONER.—The term“Commissioner”means the Commissioner of

Food and Drugs.

(3) INTERNATIONAL STANDARD-SETTING ORGANIZATION.—The term

“international standard-setting organization” means an organization consisting

of representatives of 2 or more countries, the purpose of which is to negotiate,

develop, promulgate, or amend an international standard.

(4) SANITARY OR PHYTOSANITARY STANDARD.—The term “sanitary or

phytosanitary standard” means a standard intended to form a basis for a

sanitary or phytosanitary measure.

(5) INTERNATIONALSTANDARD.—The term “international standard”means a

standard, guideline, or recommendation—

(A) regarding food safety, adopted by the Codex Alimentarius

Commission, including a standard, guideline, or recommendation

regarding decomposition elaborated by the Codex Committee on Fish and

Fishery Products, food additives, contaminants, hygienic practice, and

methods of analysis and sampling;

(B) regarding animal health and zoonoses, developed under the auspices

of the International Office of Epizootics;

(C) regarding plant health, developed under the auspices of the

Secretariat of the International Plant ProtectionConvention in cooperation

with the North American Plant Protection Organization; or

(D) established by or developed under any other international

organization agreed to by the NAFTA countries (as defined in section 2(4)

of the North American Free Trade Agreement Implementation Act) or by

the WTO members (as defined in section 2(10) of the Uruguay Round

Agreements Act).

(b) OTHER DEFINITIONS.—The definitions set forth in section 463 apply for

purposes of this subtitle except that in applying paragraph (7) of section 463 with

respect to a sanitary or phytosanitarymeasure of a foreign country, any reference in

such paragraph to the United States shall be deemed to be a reference to that foreign

country.

F. GOVERNMENT PROCUREMENT

1. Buy American Requirements

Buy American Act

(Title III of the Act of March 3, 1933, as amended)

[41 U.S.C. 10a, 10b, 10b-1, and 10c; Public Law 72-428, as amended by Public Law 100-418]

SEC. 1. [41 U.S.C. 10c. DEFINITION OF TERMS USED IN SECTIONS 10A TO 10C.]
That when used in this title—
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(a) The term “United States”, when used in a geographical sense, includes the

United States and any place subject to the jurisdiction thereof;

(b) The terms “public use”, “public building”, and “public work” shall mean use

by, public building of, and public work of, the United States, the District of

Columbia, Puerto Rico, American Samoa, the Canal Zone, and the Virgin Islands;

SEC. 2. [41 U.S.C. 10a. AMERICAN MATERIALS REQUIRED FOR PUBLIC USE.]
Notwithstanding any other provision of law, and unless the head of the head of

the department or independent establishment concerned shall determine it to be

inconsistent with the public interest, or the cost to be unreasonable, only such

unmanufactured articles, materials, and supplies as have beenmined or produced in

the United States, and only such manufactured articles, materials, or supplies as

have been manufactured in the United States substantially all from articles,

materials, or supplies mined, produced, or manufactured, as the case may be, in the

United States, shall be acquired for public use. This section shall not apply with

respect to articles, materials, or supplies for use outside the United States, or if

articles, materials, or supplies [of the class or kind to be used or the articles,

materials, or supplies] fromwhich they are manufactured are not mined, produced,

or manufactured, as the case may be, in the United States in sufficient and

reasonably available commercial quantities and of a satisfactory quality.

SEC. 3. [41 U.S.C. 10b. CONTRACTS FOR PUBLICWORKS; SPECIFICATION FORUSE

OF AMERICAN MATERIALS; BLACKLISTING CONTRACTORS VIOLATING

REQUIREMENTS.]
(a) Every contract for the construction, alteration, or repair of any public building

or public work in the United States growing out of an appropriation heretofore

made or hereafter to be made shall contain a provision that in the performance of

the work the contractor, subcontractors, material men, or suppliers, shall use only

such unmanufactured articles, materials, and supplies as have been mined or

produced in the United States, and only such manufactured articles, materials, and

supplies as have been manufactured in the United States substantially all from

articles, materials, or supplies mined, produced, or manufactured, as the case may

be, in the United States except as provided in section 2: Provided, however, That if
the head of the department or independent establishment making the contract shall

find that in respect to some particular articles, materials, or supplies it is

impracticable to make such requirement or that it would unreasonably increase the

cost, an exception shall be noted in the specifications as to that particular article,

material, or supply, and a public record made of the findings which justified the

exception.

(b) If the head of a department, bureau, agency, or independent establishment

which has made any contract containing the provision required by subsection (a) of

this section finds that in the performance of such contract there has been a failure to

comply with such provisions, he shall make public his findings, including therein

the name of the contractor obligated under such contract, and no other contract for

the construction, alteration, or repair of any public building or public work in the



- 1059 -

United States or elsewhere shall be awarded to such contractor, subcontractors,

material men, or suppliers with which such contractor is associated or affiliated,

within a period of three years after such finding is made public.

SEC. 4. [41 U.S.C. 10b-1. PROHIBITION ON PROCUREMENT CONTRACTS;
EXCEPTIONS.]
[Section 7004 of the Omnibus Trade and Competitiveness Act of 1988

established a sunset on section 4 and the conforming amendments made to the Buy

American Act and Act of October 29, 1949 by title VII of the 1988 Act]

SEC. 5.
This title shall take effect on the date of its enactment, but shall not apply to any

contract entered into prior to such effective date.

SEC. 6.
If any provision of this Act, or the application thereof to any person or

circumstances, is held invalid, the remainder of the Act, and the application thereof

to other persons or circumstances, shall not be affected thereby.

Section 833 of the Defense Production Act of 1950, as amended

[41 U.S.C. 10b-2; Public Law 102-190, Public Law 103-335, Public Law 104-61, and Public Law

108-287]

SEC. 833. BUY AMERICAN ACT WAIVER RESCISSIONS.
(a) DETERMINATIONS BY THE SECRETARY OF DEFENSE.—(1) If the Secretary of

Defense, after consultation with the United States Trade Representative, determines

that a foreign country which is party to an agreement described in paragraph (2) has

violated the terms of the agreement by discriminating against certain types of

products produced in the United States that are covered by the agreement, the

Secretary of Defense shall rescind the Secretary's blanket waiver of the Buy

American Act with respect to such types of products produced in that foreign

country.

(2) An agreement referred to in paragraph (1) is any reciprocal defense

procurement memorandum of understanding between the United States and a

foreign country pursuant to which the Secretary of Defense has prospectively

waived the Buy American Act for certain products in that country.

(b) REPORT TOCONGRESS.—The Secretary of Defense shall submit to Congress a

report on the amount of Department of Defense purchases from foreign entities in

fiscal year 2005. Such report shall separately indicate the dollar value of items for

which the Buy American Act was waived pursuant to any agreement described in

subsection (a)(2), the Trade Agreement Act of 1979 (19 U.S.C. 2501 et seq.), or

any international agreement to which the United States is a party.

(c) BUY AMERICAN ACT DEFINED.—For purposes of this section, the term “Buy

American Act” means title III of the Act entitled “AnActmaking appropriations for

the Treasury and Post Office Departments for the fiscal year ending June 30, 1934,

and for other purposes”, approved March 3, 1933 (41 U.S.C. 10a et seq.).
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Act of October 29, 1949

[41 U.S.C 10d; Public Law 81-434, as amended by Public Law 100-418]

SEC. 633. [41 U.S.C. 10d.CLARIFICATIONOFCONGRESSIONAL INTENTREGARDING

SECTIONS 10a AND 10b(a).]
In order to clarify the original intent of Congress, hereafter, section 2 and that

part of section 3 (a) preceding the words “Provided, however,” of title III of theAct

of March 3, 1933 (47 Stat. 1520), shall be regarded as requiring the purchase, for

public use within the United States, of articles, materials, or supplies manufactured

in the United States in sufficient and reasonably available commercial quantities

and of a satisfactory quality, unless the head of the Federal agency concerned shall

determine their purchase to be inconsistent with the public interest or their cost to

be unreasonable.

2. Implementation of the GATT Agreement on Government Procurement

Title III of the Trade Agreements Act of 1979, as amended

[19 U.S.C. 2511-2518; Public Law 96-39, as amended by Reorganization Plan No. 3 of 1979, Public

Law 99-47, Public Law 100-418, Public Law 100-449, Public Law 103-182, Public Law 103-465,

Public Law 104-295, Public Law 108-286, Public Law 109-5. Public Law 109-169, Public Law 109-

283 and Public Law 110-138. ]

SEC. 301. GENERAL AUTHORITY TO MODIFY DISCRIMINATORY PURCHASING

REQUIREMENTS.
(a) PRESIDENTIALWAIVEROFDISCRIMINATORYPURCHASINGREQUIREMENTS.—

Subject to subsection (f) of this section, the President may waive, in whole or in

part, with respect to eligible products of any foreign country or instrumentality

designated under subsection (b), and suppliers of such products, the application of

any law, regulation, procedure, or practice regarding Government procurement that

would, if applied to such products and suppliers, result in treatment less favorable

than that accorded—

(1) to United States products and suppliers of such products; or

(2) to eligible products of another foreign country or instrumentalitywhich is

a party to the Agreement and suppliers of such products.

(b) DESIGNATION OF ELIGIBLE COUNTRIES AND INSTRUMENTALITIES.—The

President may designate a foreign country or instrumentality for purposes of

subsection (a) only if he determines that such country or instrumentality—

(1) is a country or instrumentality which (A) has become a party to the

Agreement or the North American Free Trade Agreement, and (B)will provide

appropriate reciprocal competitive government procurement opportunities to

United States products and suppliers of such products;

(2) is a country or instrumentality, other than a major industrial country,
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which (A) will otherwise assume the obligations of theAgreement, and (B)will

provide such opportunities to such products and suppliers;

(3) is a country or instrumentality, other than a major industrial country,

which will provide such opportunities to such products and suppliers; or

(4) is a least developed country.

(c) MODIFICATION OR WITHDRAWAL OF WAIVERS AND DESIGNATIONS.—The

President maymodify or withdraw anywaiver granted pursuant to subsection (a) or

designation made pursuant to subsection (b).

(d) [Expired April 30, 1996]

(e) PROCUREMENT PROCEDURES BY CERTAIN FEDERAL AGENCIES.—

Notwithstanding any other provision of law, the President may direct any agency of

the United States listed in Annex 1001.1a-2 of the North American Free Trade

Agreement to procure eligible products in compliance with the procedural

provisions of chapter 10 of such Agreement.

(f) SMALL BUSINESS AND MINORITY PREFERENCES.—The authority of the

President under subsection (a) of this section to waive any law, regulation,

procedure, or practice regarding Government procurement does not authorize the

waiver of any small business or minority preference.

SEC. 302.AUTHORITYTOENCOURAGERECIPROCALCOMPETITIVEPROCUREMENT

PRACTICES.
(a) AUTHORITY TO BAR PROCUREMENT FROM NONDESIGNATED COUNTRIES.—

(1) IN GENERAL.—Subject to paragraph (2), the President, in order to

encourage additional countries to become parties to the Agreement and to

provide appropriate reciprocal competitive government procurement

opportunities to United States products and suppliers of such products—

(A) shall, with respect to procurement covered by the Agreement,

prohibit the procurement, after the date on which anywaiver under section

301(a) first takes effect, of products—

(i) which are products of a foreign country or instrumentalitywhich

is not designated pursuant to section 301(b), and

(ii) which would otherwise be eligible products; and

(B) may, with respect to procurement covered by the Agreement, take

such other actions within the President's authority as the President deems

necessary.

(2) EXCEPTION.—Paragraph (1) shall not apply in the case of procurements

for which—

(A) there are no offers of products or services of the United States or of

eligible products; or

(B) the offers of products or services of the United States or of eligible

products are insufficient to fulfill the requirements of the United States

Government.

(b) DEFERRALS AND WAIVERS.—Notwithstanding subsection (a), but in

furtherance of the objective of encouraging countries to become parties to the
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Agreement and provide appropriate reciprocal competitive government

procurement opportunities to United States products and suppliers of such products,

the President may—

(1) waive the prohibition required by subsection (a)(1) on procurement of

products of a foreign country or instrumentality which has not yet become a

party to the Agreement but—

(A) has agreed to apply transparent and competitive procedures to its

government procurement equivalent to those in the Agreement, and

(B) maintains and enforces effective prohibitions on bribery and other

corrupt practices in connection with its government procurement;

(2) authorize agency heads to waive, subject to interagency review and

general policy guidance by the organization established under section 242(a) of

the Trade Expansion Act of 1962 (19 U.S.C. 1872(a)), such prohibition on a

case-by-case basis when in the national interest; and

(3) authorize the Secretary of Defense to waive, subject to interagency

review and policy guidance by the organization established under section

242(a) of the Trade Expansion Act of 1962 (19 U.S.C. 1872(a)), such

prohibition for products of any country or instrumentality which enters into a

reciprocal procurement agreement with the Department of Defense.

Before exercising the waiver authority under paragraph (1), the President shall

consult with the appropriate private sector advisory committees established under

section 135 of the Trade Act of 1974 and with the appropriate committees of the

Congress.

(c) REPORT ON IMPACT OF RESTRICTIONS.—

(1) IMPACT OF THE ECONOMY.—On or before July 1, 1981, the President

shall report to the Committee on Ways and Means and the Committee on

Government Operations of the House of Representatives and to the Committee

on Finance and the Committee on Governmental Affairs of the Senate on the

effects on the United States economy (including effects on employment,

production, competition, costs and prices, technological development, export

trade, balance of payments, inflation, and the Federal budget) of the refusal of

developed countries to allow the Agreement to cover the entities of the

governments of such countries which are the principal purchasers of goods and

equipment in appropriate product sectors.

(2) RECOMMENDATIONS FORATTAININGRECIPROCITY.—The report required

by paragraph (1) shall include an evaluation of alternative means to obtain

equity and reciprocity in such product sectors, including (A) prohibiting the

procurement of products of such countries byUnited States entities not covered

by the Agreement, and (B) modifying the application of title III of the Act of

March 3, 1933 (41 U.S.C. 10a et seq.), commonly referred to as the Buy

American Act. The report shall include an analysis of the effect of such

alternative means on the United States economy (including effects on

employment, production, competition, costs and prices, technological
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development, export trade, balance of payments, inflation, and the Federal

budget), and on successful negotiations on the expansion of the coverage of the

Agreement pursuant to section 304 (a) and (b), other trade negotiating

objectives, the relationship of the Federal Government to State and local

governments, and such other factors as the President deems appropriate.

(3) CONSULTATION.—In the preparation of the report required by paragraph

(1) and the evaluation and analysis required by paragraph (2), the President

shall consult with representatives of the public, industry, and labor, and make

available pertinent, nonconfidential information obtained in the course of such

preparation to the advisory committees established pursuant to section 135 of

the Trade Act of 1974.

(d) PROPOSED ACTION.—

(1) PRESIDENTIAL REPORT.—On or before October 1, 1981, the President

shall prepare and transmit to the congressional committees referred to in

subsection (c)(1) a report which describes the actions he deems appropriate to

establish reciprocity with major industrialized countries in the area of

Government procurement.

(2) PROCEDURE.—

(A) PRESIDENTIAL DETERMINATION.—If the President determines that

any changes in existing law or new statutory authority are required to

authorize or to implement any action proposed in the report submitted

under paragraph (1), he shall, on or after January 1, 1982, submit to the

Congress a bill to accomplish such changes or provide such new statutory

authority. Prior to submitting such a bill, the President shall consult with

the appropriate committees of the Congress having jurisdiction over

legislation involving subject matters which would be affected by such

action, and shall submit to such committees a proposed draft of such bill.

(B) CONGRESSIONAL CONSIDERATION.—The appropriate committee of

each House of the Congress shall give a bill submitted pursuant to

subparagraph (A) prompt consideration and shall make its best efforts to

take final committee action on such bill in an expeditious manner.

SEC. 303. WAIVER OF DISCRIMINATORY PURCHASING REQUIREMENTS WITH

RESPECT TO PURCHASES OF CIVIL AIRCRAFT.
The President maywaive the application of the provisions of title III of theAct of

March 3, 1933 (41 U.S.C. 10a et seq.), popularly referred to as the Buy American

Act, in the case of any procurement of civil aircraft and related articles of a country

or instrumentality which is a party to the Agreement on Trade in Civil Aircraft

referred to in section 2(c) and approved under section 2(a). The President may

modify or withdraw any waiver granted pursuant to this section.

SEC. 304. EXPANSION OF THE COVERAGE OF THE AGREEMENT.
(a) OVERALL NEGOTIATING OBJECTIVE.—The President shall seek in the

renegotiations provided for in article XXIV(7) of the Agreement more open and

equitable market access abroad, and the harmonization, reduction, or elimination of
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devices which distort trade or commerce related to Government procurement, with

the overall goal of maximizing the economic benefit to the United States through

maintaining and enlarging foreignmarkets for products ofUnited States agriculture,

industry, mining, and commerce, the development of fair and equitable market

opportunities, and open and nondiscriminatory world trade. In carrying out the

provisions of this subsection, the President shall consider the assessment made in

the report required under section 306(a).

(b) SECTORNEGOTIATINGOBJECTIVES.—The President shall seek, consistent with

the overall objective set forth in subsection (a) and to the maximum extent feasible,

with respect to appropriate product sectors, competitive opportunities for the export

of United States products to the developed countries of the world equivalent to the

competitive opportunities afforded by the United States, taking into account all

barriers to, and other distortions of, international trade affecting that sector.

(c) INDEPENDENT VERIFICATION OBJECTIVE.—The President shall seek to

establish in the renegotiation provided for in article XXIV(7) of the Agreement a

system for independent verification of information provided by parties to the

Agreement to the Committee on Government Procurement pursuant to article

XIX(5) of the Agreement.

(d) REPORTS ON NEGOTIATIONS.—

(1) REPORT IN THE EVENT OF INADEQUATE PROGRESS.—If, during the

renegotiations of the Agreement, the President at any time determines that the

renegotiations are not progressing satisfactorily and are not likely to result,

within twelve months of the commencement thereof, in an expansion of the

Agreement to cover purchases by the entities of the governments of developed

countries which are the principal purchasers of goods and equipment in

appropriate product sectors, he shall so report to the congressional committees

referred to in section 302(c)(1). Taking into account the objectives set forth in

subsections (a) and (b) of this section and the factors required to be analyzed

under section 302(c), the President shall further report to such committees

appropriate actions to seek reciprocity in such product sectors with such

countries in the area of government procurement.

(2) LEGISLATIVE RECOMMENDATIONS.—Taking into account the factors

required to be analyzed under section 302(c), the President may recommend to

the Congress legislation (with respect to entities of the Government which are

not covered by the Agreement) which may prohibit such entities from

purchasing products of such countries.

(3) ANNUAL REPORTS.—Each annual report of the President under section

163(a) of the Trade Act of 1974 made after the date of enactment of this Act

shall report the actions, if any, the President deemed appropriate to establish

reciprocity in appropriate product sectors with major industrial countries in the

area of government procurement.
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(e) EXTENSION OF NONDISCRIMINATION AND NATIONAL TREATMENT.—Before

exercising the waiver authority in section 301 for procurement not covered by the

Agreement on the date it enters into force with respect to the United States [January

1, 1995], the President shall follow the consultation provisions of section 135 and

chapter 6 of title I of the Trade Act of 1974 for private sector and congressional

consultations.

SEC. 305. MONITORING AND ENFORCEMENT.
(a) MONITORING AND ENFORCEMENT STRUCTURE RECOMMENDATIONS.—In the

preparation of the recommendations for the reorganization of trade functions, the

President shall ensure that careful consideration is given to monitoring and

enforcing the requirements of the Agreement and this title, with particular regard to

the tendering procedures required by the Agreement or otherwise agreed to by a

country or instrumentality likely to be designated pursuant to section 301(b).

(b) RULES OF ORIGIN.—

(1) ADVISORY RULINGS AND FINAL DETERMINATIONS.—For the purposes of

this title, and Secretary of the Treasury shall provide for the prompt issuance of

advisory rulings and final determinations on whether, under section 308(4)(B),

and article is or would be a product of a foreign country or instrumentality

designated pursuant to section 301(b).

(2) PENALTIES FOR FRAUDULENT CONDUCT.—In addition to any other

provisions of law which may be applicable, section 1001 of title 18, United

States Code, shall apply to fraudulent conduct with respect to the origin of

products for purposes of qualifying for a waiver under section 301 or avoiding

a prohibition under section 302.

(c) REPORT TO CONGRESS ON RULES OF ORIGIN.—

(1) DOMESTICADMINISTRATIVE PRACTICES.—As soon as practicable after the

close of the two-year period beginning on the date on which any waiver under

section 301(a) first takes effect, the President shall prepare and transmit to

Congress a report containing an evaluation of administrative practices under

any provision of law which requires determinations to be made of the country

of origin of goods, products, commodities, or other articles of commerce. Such

evaluation shall be accompanied by the President's recommendations for

legislative and executive measures required to improve and simplify and to

make more uniform and consistent such practices. Such evaluation and

recommendations shall take into account the special problems affecting insular

possessions of the United States with respect to such practices.

(2) FOREIGN ADMINISTRATIVE PRACTICES.—The report required under

paragraph (1) shall contain an evaluation of the administrative practices under

the laws of each major industrial country which require determinations to be

made of the country of origin of goods, products, commodities, or other articles

of commerce, including an assessment of such practices on the exports of the

United States.

(d)-(k) [Expired April 30, 1996]

[SEC. 306. LABOR SURPLUS AREA STUDIES. REPEALED.]
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SEC. 307. AVAILABILITY OF INFORMATION TO CONGRESSIONAL ADVISERS.
The United States Trade Representative shall make available to the Members of

Congress designated as official advisers pursuant to section 161 of the TradeAct of

1974 information compiled by the Committee on Government Procurement under

article XIX(5) of the Agreement.

SEC. 308. DEFINITIONS.
As used in this title—

(1) AGREEMENT.—The term “Agreement” means the agreement on

Government Procurement referred to in section 101(d)(17) of the Uruguay

Round Agreements Act, as submitted to the Congress, but including

rectifications, modifications, and amendments which are accepted by the

United States.

(2) CIVILAIRCRAFT.—The term “civil aircraft and related articles” means—

(A) all aircraft other than aircraft to be purchased for use by the

Department of Defense or the United States Coast Guard;

(B) the engines (and parts of the components for incorporation therein)

of such aircraft

(C) any other parts, components, and subassemblies for incorporation in

such aircraft; and

(D) any ground flight simulators, and parts and components thereof, for

use with respect to such aircraft,

whether to be purchased for use as original or replacement equipment in the

manufacture, repair, maintenance, rebuilding, modification, or conversion of

such aircraft, and without regard to whether such aircraft or articles receive

duty-free treatment pursuant to section 601(a)(2).

(3) DEVELOPED COUNTRIES.—The term “developed countries” means

countries so designated by the President.

(4) ELIGIBLE PRODUCTS.—

(A) IN GENERAL.—The term “eligible product” means, with respect to

any foreign country or instrumentality that is—

(i) a party to the Agreement, a product or service of that country or

instrumentality which is covered under the Agreement for

procurement by the United States; or

(ii) a party to the North American Free Trade Agreement, a product

or service of that country or instrumentality which is covered under

the North American Free Trade Agreement for procurement by the

United States.

(iii) a party to a free trade agreement that entered into force with

respect to the United States after December 31, 2003, and before

January 2, 2005, a product or service of that country or

instrumentality which is covered under the free trade agreement for

procurement by the United States.

(iv) a party to the Dominican Republic-Central America-United

States Free Trade Agreement, a product or service of that country or
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instrumentality which is covered under that Agreement for

procurement by the United States.’’.

(v) a party to a free trade agreement that entered into force with

respect to the United States after December 31, 2005, and before July

2, 2006, a product or service of that country or instrumentality which

is covered under the free trade agreement for procurement by the

United States.’’.

(vi) a party to the United States-Oman Free Trade Agreement, a

product or service of that country or instrumentality which is covered

under that Agreement for procurement by the United States.’’.

(vii) a party to the United States-Peru Trade PromotionAgreement,

a product or service of that country or instrumentality which is

covered under that agreement or procurement by the United States.’’.

(B) RULE OF ORIGIN.—An article is a product of a country or

instrumentality only if (i) it is wholly the growth, product, or manufacture

of that country or instrumentality, or (ii) in the case of an article which

consists in whole or in part of materials from another country or

instrumentality, it has been substantially transformed into a new and

different article of commerce with a name, character, or use distinct from

that of the article or articles from which it was so transformed.

(C) LOWERED THRESHOLD FOR CERTAIN PRODUCTS AS A CONSEQUENCE

OF UNITED STATES-ISRAEL FREE TRADE AREA PROVISIONS.—The term

“eligible product” includes a product or service of Israel for which the

United States is obligated to waive Buy National restrictions under_

(i) the Agreement on the Establishment of a Free Trade Area

between the Government of the United States of America and the

Government of Israel, regardless of the thresholds provided for in the

Agreement (as defined in paragraph (1)), or

(ii) any subsequent agreement between the United States and Israel

which lowers on a reciprocal basis the applicable threshold for

entities covered by the Agreement.

(D) LOWERED THRESHOLD FOR CERTAIN PRODUCTS AS ACONSEQUENCE

OF UNITED STATES-CANADA FREE-TRADE AGREEMENT.—Except as

otherwise agreed by the United States and Canada under paragraph 3 of

article 1304 of the United States-Canada Free-Trade Agreement, the term

“eligible product” includes a product or service of Canada having a

contract value of $25,000 or more that would be covered for procurement

by the United States under the Agreement (as defined in paragraph (1)),

but for the thresholds provided for in the Agreement.

(5) INSTRUMENTALITY.—The term “instrumentality” shall not be construed

to include an agency or division of the government of a country, but may be

construed to include such arrangements as the EuropeanEconomic Community

(6) LEAST DEVELOPED COUNTRY.—The term “least developed country”

means any country on the United Nations General Assembly list of least
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developed countries.

(7) MAJOR INDUSTRIAL COUNTRY.—The term “major industrial country”

means any country as defined in section 126 of the Trade Act of 1974 and any

instrumentality of such a country.

SEC. 309. EFFECTIVE DATES.
The provisions of this title shall be effective on the date of enactment of this Act,

except that—

(1) the authority of the President to grant waivers under section 303 shall be

effective on January 1, 1980; and

(2) the authority of the President to grant waivers under section 301 shall be

effective on January 1, 1981.

IMPORT RESTRICTIONS ON LOW-ENRICHED URANIUM

UNITED STATES ENRICHMENT PRIVATIZATION ACT

[42 U.S.C. 2297h, 2297h-10a; Public Law 104-134 as amended by Public Law

110-329]

[Excerpts]

SEC. 3112A. INCENTIVES FOR ADDITIONAL DOWNBLENDING OF
HIGHLY ENRICHED URANIUM BY THE RUSSIAN FEDERATION.
(a) DEFINITIONS.—In this section:

(1) COMPLETIONOFTHERUSSIANHEUAGREEMENT.—The term ‘completion of

the Russian HEUAgreement’ means the importation into the United States from

the Russian Federation pursuant to the Russian HEU Agreement of uranium

derived from the downblending of not less than 500 metric tons of highly

enriched uranium of weapons origin.

(2) DOWNBLENDING.—The term ‘downblending’ means processing highly

enriched uranium into a uranium product in any form in which the uranium

contains less than 20 percent uranium-235.

(3) HIGHLYENRICHEDURANIUM.—The term ‘highly enriched uranium’ has the

meaning given that term in section 3102(4).

‘4) HIGHLY ENRICHED URANIUM OF WEAPONS ORIGIN.—The term ‘highly

enriched uranium of weapons origin’ means highly enriched uranium that—

(A) contains 90 percent or more uranium-235; and

(B) is verified by the Secretary of Energy to be of weapons origin.

(5) LOW-ENRICHED URANIUM.—The term ‘low-enriched uranium’ means a

uranium product in any form, including uranium hexafluoride (UF6) and uranium

oxide (UO2), in which the uranium contains less than 20 percent uranium-235,

including natural uranium, without regard to whether the uranium is incorporated

into fuel rods or complete fuel assemblies.

(6) RUSSIANHEUAGREEMENT.—The term ‘Russian HEUAgreement’ has the

meaning given that term in section 3102(11).
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(7) URANIUM-235.—The term ‘uranium-235’ means the isotope 235U.

(b) STATEMENT OF POLICY.—It is the policy of the United States to support the

continued downblending of highly enriched uranium of weapons origin in the

Russian Federation in order to protect the essential security interests of the United

States with respect to the nonproliferation of nuclear weapons.

(c) PROMOTIONOFDOWNBLENDINGOFRUSSIANHIGHLYENRICHEDURANIUM.—

(1) COMPLETIONOFTHERUSSIANHEUAGREEMENT.—Prior to the completion

of the Russian HEU Agreement, the importation into the United States of low-

enriched uranium, including low-enriched uranium obtained under contracts for

separative work units, that is produced in the Russian Federation and is not

imported pursuant to the Russian HEUAgreement, may not exceed the following

amounts:

(A) In the 4-year period beginning with calendar year 2008, 16,559

kilograms.

(B) In calendar year 2012, 24,839 kilograms.

(C) In calendar year 2013 and each calendar year thereafter through the

calendar year of the completion of the Russian HEU Agreement, 41,398

kilograms.

(2) INCENTIVES TO CONTINUE DOWNBLENDING RUSSIAN HIGHLY ENRICHED

URANIUM AFTER THE COMPLETION OF THE RUSSIAN HEU AGREEMENT.—

(A) INGENERAL.—After the completion of the RussianHEUAgreement, the

importation into the United States of low-enriched uranium, including low-

enriched uranium obtained under contracts for separative work units, that is

produced in the Russian Federation, whether or not such low-enriched uranium

is derived from highly enriched uranium of weapons origin, may not exceed—

(i) in calendar year 2014, 485,279 kilograms;

(ii) in calendar year 2015, 455,142 kilograms;

(iii) in calendar year 2016, 480,146 kilograms;

(iv) in calendar year 2017, 490,710 kilograms;

(v) in calendar year 2018, 492,731 kilograms;

(vi) in calendar year 2019, 509,058 kilograms; and

(vii) in calendar year 2020, 514,754 kilograms.

(B) ADDITIONAL IMPORTS IN EXCHANGE FOR A COMMITMENT TO

DOWNBLEND AN ADDITIONAL 300 METRIC TONS OF HIGHLY ENRICHED

URANIUM.—

(i) IN GENERAL.—In addition to the amount authorized to be imported

under subparagraph (A) and except as provided in clause (ii), if the Russian

Federation enters into a bilateral agreement with the United States under

which the Russian Federation agrees to downblend an additional 300 metric

tons of highly enriched uranium after the completion of the Russian HEU

Agreement, 4 kilograms of low-enriched uranium, whether or not such low-

enriched uranium is derived from highly enriched uraniumofweapons origin

and including low-enriched uranium obtained under contracts for separative

work units, may be imported in a calendar year for every 1 kilogram of
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Russian highly enriched uranium of weapons origin that was downblended in

the preceding calendar year, subject to the verification of the Secretary of

Energy under paragraph (10).

(ii) MAXIMUM ANNUAL IMPORTS.—Not more than 120,000 kilograms of

low-enriched uranium may be imported in a calendar year under clause (i).

(3) EXCEPTIONS.—The import limitations described in paragraphs (1) and (2)

shall not apply to low-enriched uranium produced in the Russian Federation

that is imported into the United States—

(A) for use in the initial core of a new nuclear reactor;

(B) for processing and to be certified for reexportation and not for

consumption in the United States; or

(C) to be added to the inventory of the Department of Energy.

(4) LIMITED WAIVER AUTHORITY.—

(A) INGENERAL.—Notwithstanding paragraph (1)(C), if the completion of

the Russian HEUAgreement does not occur before December 31, 2013, the

import limitations under paragraph (1)(C) shall be waived, and low-enriched

uraniummay be imported into the United States in the quantities specified in

paragraph (2) in a calendar year after 2013, if—

(i) the Secretary of Energy and the Secretary of State jointly determine

that—

(I) the failure of the completion of the RussianHEUAgreement arises

from causes beyond the control and without the fault or negligence of

the Government of the Russian Federation; and

(II) the Government of the Russian Federation has made reasonable

efforts to avoid and mitigate the effects of the failure of the completion

of the Russian HEU Agreement; and

(ii) the Secretary of Energy and the Secretary of State jointly notify

Congress of, and publish in the Federal Register, the determination under

clause (i) and the reasons for the determination.

(B) NOTICEANDWAIT.—Awaiver under subparagraph (A) may not take

effect until the date that is 180 days after the date on which Secretary of

Energy and the Secretary of State notify Congress under subparagraph

(A)(ii).

(C) TERMINATION.—Awaiver under subparagraph (A) shall terminate on

December 31 of the calendar year with respect to which the Secretarymakes

the determination under subparagraph (A)(i).

(5) ADJUSTMENTS TO IMPORT LIMITATIONS.—

(A) IN GENERAL.—The import limitations described in paragraph (2)(A)

are based on the reference data in the 2005 Market Report on the Global

Nuclear Fuel Market Supply and Demand 2005–2030 of theWorld Nuclear

Association. In each of calendar years 2016 and 2019, the Secretary of

Commerce shall review the projected demand for uranium for nuclear

reactors in the United States and adjust the import limitations described in

paragraph (2)(A) to account for changes in such demand in years after the
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year in which that report or a subsequent report is published.

(B) INCENTIVEADJUSTMENT.—Beginning in the second calendar year after

the calendar year of the completion of the Russian HEU Agreement, the

Secretary of Energy shall increase or decrease the amount of low-enriched

uranium that may be imported in a calendar year under paragraph (2)(B)

(including the amount of low-enriched uranium that may be imported for

each kilogram of highly enriched uranium downblended under paragraph

(2)(B)(i)) by a percentage equal to the percentage increase or decrease, as

the case may be, in the average amount of uranium loaded into nuclear

power reactors in the United States in the most recent 3-calendar-year period

for which data are available, as reported by the Energy Information

Administration of the Department of Energy, compared to the average

amount of uranium loaded into such reactors during the 3-calendar-year

period beginning on January 1, 2011, as reported by the Energy Information

Administration.

(C) PUBLICATIONOFADJUSTMENTS.—As soon as practicable, but not later

than July 31 of each calendar year, the Secretary of Energy shall publish in

the Federal Register the amount of low-enriched uranium that may be

imported in the current calendar year after the adjustments under

subparagraph (B).

(6) AUTHORITY FOR ADDITIONAL ADJUSTMENT.—In addition to the

adjustment under paragraph (5)(A), the Secretary of Commerce may adjust the

import limitations under paragraph (2)(A) for a calendar year if the Secretary—

(A) in consultation with the Secretary of Energy, determines that the

available supply of low-enriched uranium and the available stockpiles of

uranium of the Department of Energy are insufficient to meet demand in the

United States in the following calendar year; and

(B) notifies Congress of the adjustment not less than 45 days before

making the adjustment.

(7) EQUIVALENT QUANTITIES OF LOW-ENRICHED URANIUM IMPORTS.—

(A) INGENERAL.—The import limitations described in paragraphs (1) and

(2) are expressed in terms of uranium containing 4.4 percent uranium-235

and a tails assay of 0.3 percent.

(B) ADJUSTMENT FOR OTHER URANIUM.—Imports of low-enriched

uranium under paragraphs (1) and (2), including low-enriched uranium

obtained under contracts for separative work units, shall count against the

import limitations described in such paragraphs in amounts calculated as the

quantity of low-enriched uranium containing 4.4 percent uranium-235

necessary to equal the total amount of uranium-235 contained in such

imports.

(8) DOWNBLENDING OF OTHER HIGHLY ENRICHED URANIUM.—

(A) IN GENERAL.—The downblending of highly enriched uranium not of

weapons origin may be counted for purposes of paragraph (2)(B), subject to

verification under paragraph (10), if the Secretary of Energy determines that
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the highly enriched uranium to be downblended poses a risk to the national

security of the United States.

(B) EQUIVALENT QUANTITIES OF HIGHLY ENRICHED URANIUM.— For

purposes of determining the additional lowenriched uranium imports allowed

under paragraph (2)(B), highly enriched uranium not of weapons origin

downblended pursuant to subparagraph (A) shall count as downblended highly

enriched uranium of weapons origin in amounts calculated as the quantity of

highly enriched uranium containing 90 percent uranium-235 necessary to equal

the total amount of uranium-235 contained in the highly enriched uranium not

of weapons origin downblended pursuant to subparagraph (A).

(9) TERMINATION OF IMPORT RESTRICTIONS.—The provisions of this

subsection shall terminate on December 31, 2020.

(10) TECHNICALVERIFICATIONS BY SECRETARY OF ENERGY.—

(A) INGENERAL.—The Secretary of Energy shall verify the origin, quantity,

and uranium-235 content of the highly enriched uranium downblended for

purposes of paragraphs (2)(B) and (8).

(B) METHODS OF VERIFICATION.—In conducting the verification required

under subparagraph (A), the Secretary of Energy shall employ the transparency

measures and access provisions agreed to under the Russian HEU Agreement

for monitoring the downblending of Russian highly enriched uranium of

weapons origin and such other methods as the Secretary determines

appropriate.

(11) ENFORCEMENT OF IMPORT LIMITATIONS.—The Secretary of Commerce

shall be responsible for enforcing the import limitations imposed under this

subsection and shall enforce such import limitations in a manner that imposes a

minimal burden on the commercial nuclear industry.

(12) EFFECT ON OTHER AGREEMENTS.—

(A) RUSSIANHEUAGREEMENT.—Nothing in this section shall be construed

to modify the terms of the Russian HEU Agreement, including the provisions

of the Agreement relating to the amount of low-enriched uranium that may be

imported into the United States.

(B) OTHER AGREEMENTS.—If a provision of any agreement between the

United States and the Russian Federation, other than the Russian HEU

Agreement, relating to the importation of low-enriched uranium, including

lowenriched uranium obtained under contracts for separative work units, into

the United States conflicts with a provision of this section, the provision of this

section shall supersede the provision of the agreement to the extent of the

conflict.’’.

Chapter 11: LAWS REGULATING EXPORT ACTIVITIES
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A. EXPORT CONTROLS

Excerpts from Export Administration Act of 1979, as amended

[50 U.S.C. App. 2410 et seq.; Public Law 96-72, as amended by Public Law 96-533, Public Law 97-

145, Public Law 98-108, Public Law 98-207, Public Law 98-222, Public Law 99-64, Public Law 99-

399, Public Law 99-633, Public Law 100-180, Public Law 100-418, Public Law 100-449 Public Law

101-222, Public Law 101-510, Public Law 102-138, and Public Law 102-182]

MULTILATERAL EXPORT CONTROL VIOLATIONS

SEC. 11A. (a) DETERMINATION BY THE PRESIDENT.—The President, subject to

subsection (c), shall apply sanctions under subsection (b) for a period of not less

than 2 years and not more than 5 years, if the President determines that—

(1) a foreign person has violated any regulation issued by a country to

control exports for national security purposes pursuant to the agreement of the

group known as the Coordinating Committee, and

(2) such violation has resulted in substantial enhancement of Soviet and East

bloc capabilities in submarine or antisubmarine warfare, ballistic or

antiballistic missile technology, strategic aircraft, command, control,

communications and intelligence, or other critical technologies as determined

by the President, on the advice of the National Security Council, to represent a

serious adverse impact on the strategic balance of forces.

The President shall notify the Congress of each action taken under this section.

This section, except subsections (h) and (j), applies only to violations that occur

after the date of the enactment of the Export Enhancement Act of 1988.

(b) SANCTIONS.—The sanctions referred to in subsection (a) shall apply to the

foreign person committing the violation, as well as to any parent, affiliate,

subsidiary, and successor entity of the foreign person, and except as provided in

subsection (c), are as follows:

(1) a prohibition on contracting with, and procurement of products and

services from, a sanctioned person, by any department, agency, or

instrumentality of the United States Government, and

(2) a prohibition on importation into the United States of all products

produced by a sanctioned person.

(c) EXCEPTIONS.—The President shall not apply sanctions under this section—

(1) in the case of procurement of defense articles or defense services—

(A) under existing contracts or subcontracts, including the exercise of

options for production quantities to satisfy United States operational

military requirements;

(B) if the President determines that the foreign person or other entity to

which the sanctions would otherwise be applied is a sole source supplier of

essential defense articles or services and no alternative supplier can be

identified; or

(C) if the President determines that such articles or services are essential
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to the national security under defense coproduction agreements; or

(2) to—

(A) products or services provided under contracts or other binding

agreements (as such terms are defined by the President in regulations)

entered into before the date on which the President notifies the Congress

of the intention to impose the sanctions;

(B) spare parts;

(C) component parts, but not finished products, essential to United

States products or production;

(D) routine servicing and maintenance of products; or

(E) information and technology.

(d) EXCLUSION.—The President shall not apply sanctions under this section to a

parent, affiliate, subsidiary, and successor entity of a foreign person if the President

determines that—

(1) the parent, affiliate, subsidiary, or successor entity (as the case may be)

has not knowingly violated the export control regulation violated by the foreign

person, and

(2) the government of the country with jurisdiction over the parent, affiliate,

subsidiary, or successor entity had in effect, at the time of the violation by the

foreign person, an effective export control system consistent with principles

agreed to in the Coordinating Committee, including the following:

(A) national laws providing appropriate civil and criminal penalties and

statutes of limitations sufficient to deter potential violations;

(B) a program to evaluate export license applications that includes

sufficient technical expertise to assess the licensing status of exports and

ensure the reliability of end-users;

(C) an enforcement mechanism that provides authority for trained

enforcement officers to investigate and prevent illegal exports;

(D) a system of export control documentation to verify themovement of

goods and technology; and

(E) procedures for the coordination and exchange of information

concerning violations of the agreement of the Coordinating Committee.

(e) DEFINITIONS.—For purposes of this section—

(1) the term “component part” means any article which is not usable for its

intended functions without being imbedded in or integrated into any other

product and which, if used in production of a finished product, would be

substantially transformed in that process;
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(2) the term “finished product” means any article which is usable for its

intended functions without being imbedded or integrated into any other

product, but in no case shall such term be deemed to include an article

produced by a person other than a sanctioned person that contains parts or

components of the sanctioned person if the parts or components have been

substantially transformed during production of the finished product; and

(3) the term “sanctioned person” means a foreign person, and any parent,

affiliate, subsidiary, or successor entity of the foreign person, upon whom

sanctions have been imposed under this section.

(f) SUBSEQUENT MODIFICATIONS OF SANCTIONS.—The President may, after

consultation with the Congress, limit the scope of sanctions applied to a parent,

affiliate, subsidiary, or successor entity of the foreign person determined to have

committed the violation on account of which the sanctions were imposed if the

President determines that—

(1) the parent, affiliate, subsidiary, or successor entity (as the case may be)

has not, on the basis of available evidence, itself violated the export control

regulation involved, either directly or through a course of conduct;

(2) the government with jurisdiction over the parent, affiliate, subsidiary, or

successor entity has improved its export control system as measured by the

criteria set forth in subsection (d)(2);

(3) the parent, affiliate, subsidiary, or successor entity, has instituted

improvements in internal controls sufficient to detect and prevent violations of

the export control regime implemented under paragraph (2); and

(4) the impact of the sanctions imposed on the parent, affiliate, subsidiary, or

successor entity is proportionate to the increased defense expenditures imposed

on the United States.

Notwithstanding the preceding sentence, the President may not limit the scope of

the sanction referred to in subsection (b)(1) with respect to the parent of the foreign

person determined to have committed the violation, until that sanction has been in

effect for at least 2 years.

(g) REPORTS TO CONGRESS.—The President shall include in the annual report

submitted under section 14, a report on the status of any sanctions imposed under

this section, including any exceptions, exclusions, or modifications of sanctions that

have been applied under subsection (c), (d), or (f).

(h) DISCRETIONARY IMPOSITIONOFSANCTIONS.—If the President determines that

a foreign person has violated a regulation issued by a country to control exports for

national security purposes pursuant to the agreement of the group known as the

Coordinating Committee, but in a case in which subsection (a)(2)maynot apply, the

President may apply the sanctions referred to in subsection (b) against that foreign

person for a period of not more than 5 years.

(i) COMPENSATION FOR DIVERSION OF MILITARILY CRITICAL TECHNOLOGIES TO

CONTROLLED COUNTRIES.—(1) In cases in which sanctions have been applied

against a foreign person under subsection (a), the President shall initiate discussions
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with the foreign person and the government with jurisdiction over that foreign

person regarding compensation on the part of the foreign person in an amount

proportionate to the costs of research and development and procurement of new

defensive systems by the United States and the allies of the United States to

counteract the effort of the technological advance achieved by the Soviet Union as a

result of the violation by that foreign person.

(2) The President shall, at the time that discussions are initiated under

paragraph (1), report to the Congress that such discussions are being

undertaken, and shall report to the Congress the outcome of those discussions.

(j) OTHER ACTIONS BY THE PRESIDENT.—Upon making a determination under

subsection (a) or (h), the President shall—

(1) initiate consultations with the foreign government with jurisdiction over

the foreign person who committed the violation involved, in order to seek

prompt remedial action by that government;

(2) initiate discussions with the governments participating in the

Coordinating Committee regarding the violation and means to ensure that

similar violations do not occur; and

(3) consult with and report to the Congress on the nature of the violation and

the actions the President proposes to take, or has taken, to rectify the situation.

(k) DAMAGES FORCERTAINVIOLATIONS.—(1) In any case in which the President

makes a determination under subsection (a), the Secretary of Defense shall

determine the costs of restoring the military preparedness of the United States on

account of the violation involved. The Secretary of Defense shall notify the

Attorney General of his determination, and the Attorney General may bring an

action for damages, in any appropriate district court of the United States, to recover

such costs against the person who committed the violation, any person that is owned

or controlled by the person who committed the violation, and any person who owns

and controls the person who committed the violation.

(2) The total amount awarded in any case brought under paragraph (1) shall

be determined by the court in light of the facts and circumstances, but shall not

exceed the amount of the net loss to the national security of the United States.

An action under this subsection shall be commenced not later than 3 years after

the violation occurs, or one year after the violation is discovered, whichever is

later.

(l) DEFINITION.—For purposes of this section, the term “foreign person” means

any person other than a United States person.

MISSILE PROLIFERATION CONTROL VIOLATIONS

SEC. 11B. (a) Violations by United States Persons.—

(1) SANCTIONS.—(A) If the President determines that a United States person

knowingly—

(i) exports, transfers, or otherwise engages in the trade of any item



- 1080 -

on the MTCR Annex, in violation of the provisions of section 38 (22

U.S.C. 2778) or chapter 7 of the Arms Export Control Act, section 5

or 6 of this Act, or any regulations or orders issued under any such

provisions,

(ii) conspires to or attempts to engage in such export, transfer, or

trade, or

(iii) facilitates such export, transfer, or trade by any other person,

then the President shall impose the applicable sanctions described in

subparagraph (B).

(B) The sanctions which apply to a United States person under

subparagraph (A) are the following:

(i) If the item on theMTCRAnnex involved in the export, transfer,

or trade is missile equipment or technology within category II of the

MTCR Annex, then the President shall deny to such United States

person, for a period of 2 years, licenses for the transfer of missile

equipment or technology controlled under this Act.

(ii) If the item on theMTCRAnnex involved in the export, transfer,

or trade is missile equipment or technology within category I of the

MTCR Annex, then the President shall deny to such United States

person, for a period of not less than 2 years, all licenses for items the

export of which is controlled under this Act.

(2) DISCRETIONARY SANCTIONS.—In the case of any determination referred

to in paragraph (1), the Secretary may pursue any other appropriate penalties

under section 11 of this Act.

(3) WAIVER.—The President may waive the imposition of sanctions under

paragraph (1) on a person with respect to a product or service if the President

certifies to the Congress that—

(A) the product or service is essential to the national security of the

United States; and

(B) such person is a sole source supplier of the product or service, the

product or service is not available from any alternative reliable supplier,

and the need for the product or service cannot be met in a timely manner

by improved manufacturing processes or technological developments.

(b) TRANSFERSOFMISSILEEQUIPMENTORTECHNOLOGYBYFOREIGNPERSONS.—

(1) SANCTIONS.—(A) Subject to paragraphs (3) through (7), if the President

determines that a foreign person, after the date of the enactment of this section,

knowingly—

(i) exports, transfers, or otherwise engages in the trade of any

MTCR equipment or technology that contributes to the design,

development, or production of missiles in a country that is not an

MTCR adherent and would be, if it were United States-origin

equipment or technology, subject to the jurisdiction of the United

States under this Act,
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(ii) conspires to or attempts to engage in such export, transfer, or

trade, or

(iii) facilitates such export, transfer, or trade by any other person,

or if the President has made a determination with respect to a foreign

person under section 73(a) of the Arms Export Control Act, then the

President shall impose on that foreign person the applicable sanctions

under subparagraph (B).

(B) The sanctions which apply to a foreign person under subparagraph

(A) are the following:

(i) If the item involved in the export, transfer, or trade is within

category II of the MTCR Annex, then the President shall deny, for a

period of 2 years, licenses for the transfer to such foreign person of

missile equipment or technology the export of which is controlled

under this Act.

(ii) If the item involved in the export, transfer, or trade is within

category I of the MTCR Annex, then the President shall deny, for a

period of not less than 2 years, licenses for the transfer to such foreign

person of items the export of which is controlled under this Act.

(iii) If, in addition to actions taken under clauses (i) and (ii), the

President determines that the export, transfer, or trade has

substantially contributed to the design, development, or production of

missiles in a country that is not anMTCR adherent, then the President

shall prohibit, for a period of not less than 2 years, the importation

into the United States of products produced by that foreign person.

(2) INAPPLICABILITY WITH RESPECT TOMTCRADHERENTS.—Paragraph (1)

does not apply with respect to—

(A) any export, transfer, or trading activity that is authorized by the laws

of an MTCR adherent, if such authorization is not obtained by

misrepresentation or fraud; or

(B) any export, transfer, or trade of an item to an end user in a country

that is an MTCR adherent.

(3) EFFECT OF ENFORCEMENT ACTIONS BY MTCR ADHERENTS.—Sanctions

set forth in paragraph (1) may not be imposed under this subsection on a person

with respect to acts described in such paragraph or, if such sanctions are in

effect against a person on account of such acts, such sanctions shall be

terminated, if anMTCR adherent is taking judicial or other enforcement action

against that person with respect to such acts, or that person has been found by

the government of an MTCR adherent to be innocent of wrongdoing with

respect to such acts.

(4) ADVISORYOPINIONS.—The Secretary, in consultation with the Secretary

of State and the Secretary of Defense, may, upon the request of any person,

issue an advisory opinion to that person as to whether a proposed activity by

that person would subject that person to sanctions under this subsection. Any
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person who relies in good faith on such an advisory opinion which states that

the proposed activity would not subject a person to such sanctions, and any

person who thereafter engages in such activity, may not be made subject to

such sanctions on account of such activity.

(5) WAIVER AND REPORT TO CONGRESS.—(A) In any case other than one in

which an advisory opinion has been issued under paragraph (4) stating that a

proposed activity would not subject a person to sanctions under this subsection,

the President may waive the application of paragraph (1) to a foreign person if

the President determines that such waiver is essential to the national security of

the United States.

(B) In the event that the President decides to apply the waiver described

in subparagraph (A), the President shall so notify the Congress not less

than 20 working days before issuing the waiver. Such notification shall

include a report fully articulating the rationale and circumstances which

led the President to apply the waiver.

(6) ADDITIONAL WAIVER.—The President may waiver the imposition of

sanctions under paragraph (1) on a person with respect to a product or service

if the President certifies to the Congress that—

(A) the product or service is essential to the national security of the

United States; and

(B) such person is a sole source supplier of the product or service, the

product or service is not available from any alternative reliable supplier,

and the need for the product or service cannot be met in a timely manner

by improved manufacturing processes or technological developments.

(7) EXCEPTIONS.—The President shall not apply the sanction under this

subsection prohibiting the importation of the products of a foreign person—

(A) in the case of procurement of defense articles or defense services—

(i) under existing contracts or subcontracts, including the exercise

of options for production quantities to satisfy requirements essential

to the national security of the United States;

(ii) if the President determines that the person to which the

sanctions would be applied is a sole source supplier of the defense

articles and services, that the defense articles or services are essential

to the national security of the United States, and that alternative

sources are not readily or reasonably available; or

(iii) if the President determines that such articles or services are

essential to the national security of the United States under defense

coproduction agreements or NATO Programs of Cooperation;

(B) to products or services provided under contracts entered into before

the date on which the President publishes his intention to impose the

sanctions; or

(C) to—

(i) spare parts,



- 1083 -

(ii) component parts, but not finished products, essential to United

States products or production,

(iii) routine services and maintenance of products, to the extent that

alternative sources are not readily or reasonably available, or

(iv) information and technology essential to United States products

or production.

(c) DEFINITIONS.—For purposes of this section and subsections (k) and (l)—

(1) the term “missile” means a category I system as defined in the MTCR

Annex, and any other unmanned delivery system of similar capability, as well

as the specially designed production facilities for these systems;

(2) the term “Missile Technology Control Regime” or “MTCR” means the

policy statement, between the United States, the United Kingdom, the Federal

Republic of Germany, France, Italy, Canada, and Japan, announced on April

16, 1987, to restrict sensitive missile-relevant transfers based on the MTCR

Annex, and any amendments thereto;

(3) the term “MTCR adherent” means a country that participates in the

MTCR or that, pursuant to an international understanding to which the United

States is a party, controls MTCR equipment or technology in accordance with

the criteria and standards set forth in the MTCR;

(4) the term “MTCR Annex” means the Guidelines and Equipment and

Technology Annex of the MTCR, and any amendments thereto;

(5) the terms “missile equipment or technology” and “MTCR equipment or

technology” means those items listed in category I or category II of theMTCR

Annex;

(6) the term “foreign person” means any person other than a United States

person;

(7)(A) the term “person” means a natural person as well as a corporation,

business association, partnership, society, trust, any other nongovernmental

entity, organization, or group, and any governmental entity operating as a

business enterprise, and any successor of any such entity; and

(B) in the case of countries where it may be impossible to identify a

specific governmental entity referred to in subparagraph (A), the term

“person” means—

(i) all activities of that government relating to the development or

production of any missile equipment or technology; and

(ii) all activities of that government affecting the development or

production of aircraft, electronics, and space systems or equipment;

and

(8) the term “otherwise engaged in the trade of” means, with respect to a

particular export or transfer, to be a freight forwarder or designated exporting

agent, or a consignee or end user of the item to be exported or transferred.

CHEMICAL AND BIOLOGICALWEAPONS PROLIFERATION SANCTIONS
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SEC. 11C. (a) IMPOSITION OF SANCTION.—

(1) DETERMINATION BY THE PRESIDENT.—Except as provided in subsection

(b)(2), the President shall impose the sanction described in subsection (c) if the

President determines that a foreign person, on or after the date of the enactment

of this section, has knowingly and materially contributed—

(A) through the export from the United States of any goods or

technology that are subject to the jurisdiction of the United States under

this Act, or

(B) through the export from any other country of any goods or

technology that would be, if theywere United States goods or technology,

subject to the jurisdiction of the United States under this Act,

to the efforts by any foreign country, project, or entity described in paragraph (2)

to use, develop, produce, stockpile, or otherwise acquire chemical or biological

weapons.

(2) COUNTRIES, PROJECTS, OR ENTITIES RECEIVINGASSISTANCE.—Paragraph

(1) applies in the case of—

(A) any foreign country that the President determines has, at any time

after January 1, 1980—

(i) used chemical or biological weapons in violation of international

law;

(ii) used lethal chemical or biological weapons against its own

nationals; or

(iii) made substantial preparations to engage in the activities

described in clause (i) or (ii);

(B) any foreign country whose government is determined for purposes

of section 6(j) of this Act to be a government that has repeatedly provided

support for acts of international terrorism; or

(C) any other foreign country, project, or entity designated by the

President for purposes of this section.

(3) PERSONSAGAINSTWHOMSANCTION IS TO BE IMPOSED.—A sanction shall

be imposed pursuant to paragraph (1) on—

(A) the foreign person with respect to which the President makes the

determination described in that paragraph;

(B) any successor entity to that foreign person;

(C) any foreign person that is a parent or subsidiary of that foreign

person if that parent or subsidiary knowingly assisted in the activities

which were the basis of that determination; and

(D) any foreign person that is an affiliate of that foreign person if that

affiliate knowingly assisted in the activities which were the basis of that

determination and if that affiliate is controlled in fact by that foreign

person.

(b) CONSULTATIONS WITH AND ACTIONS BY FOREIGN GOVERNMENT OF
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JURISDICTION.—

(1) CONSULTATIONS.—If the President makes the determination described in

subsection (a)(1) with respect to a foreign person, the Congress urges the

President to initiate consultations immediately with the government with

primary jurisdiction over that foreign person with respect to the imposition of a

sanction pursuant to this section.

(2) ACTIONS BY GOVERNMENT OF JURISDICTION.—In order to pursue such

consultations with that government, the Presidentmaydelay the imposition of a

sanction pursuant to this section for a period of up to 90 days. Following these

consultations, the President shall impose the sanction unless the President

determines and certifies to the Congress that that government has taken specific

and effective actions, including appropriate penalties, to terminate the

involvement of the foreign person in the activities described in subsection

(a)(1). The President may delay the imposition of the sanction for an additional

period of up to 90 days if the President determines and certifies to the Congress

that that government is in the process of taking the actions described in the

preceding sentence.

(3) REPORT TO CONGRESS.—The President shall report to the Congress, not

later than 90 days after making a determination under subsection (a)(1), on the

status of consultations with the appropriate government under this subsection,

and the basis for any determination under paragraph (2) of this subsection that

such government has taken specific corrective actions.

(c) SANCTION.—

(1) DESCRIPTION OF SANCTION.—The sanction to be imposed pursuant to

subsection (a)(1) is, except as provided in paragraph (2) of this subsection, the

following:

(A) The United States Government shall not procure, or enter into any

contract for the procurement of, any goods or services from any person

described in subsection (a)(3).

(B) The importation into the United States of products produced by any

person described in subsection (a)(3) shall be prohibited.

(2) EXCEPTIONS.—The President shall not be required to apply ormaintain a

sanction under this section—

(A) in the case of procurement of defense articles or defense services_

(i) under existing contracts or subcontracts, including the exercise

of options for production quantities to satisfy United States

operational military requirements;

(ii) if the President determines that the person or other entity to

which the sanction would otherwise be applied is a sole source

supplier of the defense articles or services, that the defense articles or

services are essential, and that alternative sources are not readily or

reasonably available; or

(iii) if the President determines that such articles or services are
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essential to the national security under defense coproduction

agreements;

(B) to products or services provided under contracts entered into before

the date on which the President publishes his intention to impose the

sanction;

(C) to—

(i) spare parts,

(ii) component parts, but not finished products, essential to United

States products or production, or

(iii) routine servicing and maintenance of products, to the extent

that alternative sources are not readily or reasonably available;

(D) to information and technology essential to United States products or

production; or

(E) to medical or other humanitarian items.

(d) TERMINATION OF SANCTION.—A sanction imposed pursuant to this section

shall apply for a period of at least 12 months following the imposition of the

sanction and shall cease to apply thereafter only if the President determines and

certifies to the Congress that reliable information indicates that the foreign person

with respect to which the determination was made under subsection (a)(1) has

ceased to aid or abet any foreign government, project, or entity in its efforts to

acquire chemical or biological weapons capability as described in that subsection.

(e) WAIVER.—

(1) CRITERION FORWAIVER.—The Presidentmaywaive the application of the

sanction imposed on any person pursuant to this section, after the end of the

12-month period beginning on the date on which the sanction was imposed on

that person, if the President determines and certifies to the Congress that such

waiver is important to the national security interests of the United States.

(2) NOTIFICATIONOFANDREPORTTOCONGRESS.—If the President decides to

exercise the waiver authority provided in paragraph (1), the President shall so

notify the Congress not less than 20 days before the waiver takes effect. Such

notification shall include a report fully articulating the rationale and

circumstances which led the President to exercise the waiver authority.

(f) DEFINITION OF FOREIGN PERSON.—For purposes of this section, the term

“foreign person” means—

(1) an individual who is not a citizen of the United States or an alien

admitted for permanent residence to the United States; or

(2) a corporation, partnership, or other entity which is created or organized

under the laws of a foreign country or which has its principal place of business

outside the United States.

PROHIBITION ON EXPORT OF ELEMENTALMERCURY

[15 U.S.C. 2601, 2611; Public Law 110-414]
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[Excerpts from Section 12 of the Toxic Substances Control Act.]

(c) PROHIBITION ON EXPORT OF ELEMENTALMERCURY.—

(1) PROHIBITION.—Effective January 1, 2013, the export of elemental

mercury from the United States is prohibited.

(2) INAPPLICABILITY OF SUBSECTION (a).—Subsection (a) shall not apply to

this subsection.

(3) REPORT TO CONGRESS ON MERCURY COMPOUNDS.—

(A) REPORT.—Not later than one year after the date of enactment of the

Mercury Export Ban Act of 2008, the Administrator shall publish and submit

to Congress a report on mercuric chloride, mercurous chloride or calomel,

mercuric oxide, and other mercury compounds, if any, that may currently be

used in significant quantities in products or processes. Such report shall

include an analysis of—

(i) the sources and amounts of each of the mercury compounds imported

into the United States or manufactured in the United States annually;

(ii) the purposes for which each of these compounds are used

domestically, the amount of these compounds currently consumed

annually for each purpose, and the estimated amounts to be consumed for

each purpose in 2010 and beyond;

(iii) the sources and amounts of eachmercury compound exported from

the United States annually in each of the last three years;

(iv) the potential for these compounds to be processed into elemental

mercury after export from the United States; and

(v) other relevant information that Congress should consider in

determining whether to extend the export prohibition to include one or

more of these mercury compounds.

(B) PROCEDURE.—For the purpose of preparing the report under this

paragraph, the Administrator may utilize the information gathering

authorities of this title, including sections 10 and 11.

(4) ESSENTIAL USE EXEMPTION.—(A) Any person residing in the

United States may petition the Administrator for an exemption from the

prohibition in paragraph (1), and the Administrator may grant by rule, after

notice and opportunity for comment, an exemption for a specified use at an

identified foreign facility if the Administrator finds that—

(i) nonmercury alternatives for the specified use are not available in the

country where the facility is located;

(ii) there is no other source of elemental mercury available from domestic

supplies (not including new mercury mines) in the country where the

elemental mercury will be used;

(iii) the country where the elemental mercury will be used certifies its

support for the exemption;
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(iv) the export will be conducted in such a manner as to ensure the

elemental mercury will be used at the identified facility as described in the

petition, and not otherwise diverted for other uses for any reason;

(v) the elemental mercurywill be used in a manner that will protect human

health and the environment, taking into account local, regional, and global

human health and environmental impacts;

(vi) the elemental mercury will be handled and managed in a manner that

will protect human health and the environment, taking into account local,

regional, and global human health and environmental impacts; and

(vii) the export of elemental mercury for the specified use is consistent

with international obligations of the United States intended to reduce global

mercury supply, use, and pollution.

(B) Each exemption issued by the Administrator pursuant to this paragraph

shall contain such terms and conditions as are necessary tominimize the export

of elemental mercury and ensure that the conditions for granting the exemption

will be fully met, and shall contain such other terms and conditions as the

Administrator may prescribe. No exemption granted pursuant to this paragraph

shall exceed three years in duration and no such exemption shall exceed 10

metric tons of elemental mercury.

(C) The Administrator may by order suspend or cancel an exemption under

this paragraph in the case of a violation described in subparagraph (D).

(D) A violation of this subsection or the terms and conditions of an

exemption, or the submission of false information in connection therewith,

shall be considered a prohibited act under section 15, and shall be subject to

penalties under section 16, injunctive relief under section 17, and citizen suits

under section 20.

(5) CONSISTENCY WITH TRADE OBLIGATIONS.—Nothing in this subsection

affects, replaces, or amends prior law relating to the need for consistency with

international trade obligations.

(6) EXPORTOFCOAL.—Nothing in this subsection shall be construed to prohibit

the export of coal.

B. EXPORT FINANCING AND PROMOTION

1. Agriculture Export Sales and Promotion

Agricultural Trade Act of 1978, as amended

[Excerpts]

[7 U.S.C. 5606 et seq.; Public Law 95-501, as amended by Public Law 101-624, Public Law 102-237,

Public Law 102-511, Public Law 103-465, Public Law 104-127, Public Law 107-171, and Public Law

110-246]
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TITLE I—GENERAL PROVISIONS

* * * * * * *

SEC. 106. IMPLEMENTATION OF COMMITMENTS UNDER URUGUAY ROUND

AGREEMENTS.
Not later than September 30 of each year, the Secretary shall evaluate whether the

obligations undertaken by foreign countries under the Uruguay Round Agreement

on Agriculture are being fully implemented. If the Secretary has reason to believe

(based on the evaluation) that any foreign country, by not implementing the

obligations of the country, may be significantly constraining an opportunity for

United States agricultural exports, the Secretary shall—

(1) submit the evaluation to the United States Trade Representative; and

(2) transmit a copy of the evaluation to the Committee on Agriculture, and

the Committee on Ways and Means, of the House of Representatives and the

Committee on Agriculture, Nutrition, and Forestry, and the Committee on

Finance, of the Senate.

* * * * * * *

TITLE III—BARRIERS TO EXPORTS

SEC. 301 RELIEF FROM UNFAIR TRADE PRACTICES.
(a) USE OF PROGRAMS.—

(1) IN GENERAL.—The Secretarymay, for each article described in paragraph

(2), make available some or all of the commercial export promotion programs

of the Department of Agriculture and the Commodity Credit Corporation to

help mitigate or offset the effects of the unfair trade practice serving as the

basis for the proceeding described in paragraph (2).

(2) COMMODITIES SPECIFIED.—Paragraph (1) shall apply in the case of

articles for which the United States has instituted, under any international trade

agreement, any dispute settlement proceeding based on an unfair trade

practice if such proceeding has been prevented from progressing to a decision

by the refusal of the party maintaining the unfair trade practice to permit the

proceeding to progress.

(b) CONSULTATIONS REQUIRED.—For any article described in subsection (a)(2),

the Secretary shall—

(1) promptly consult with representatives of the industry producing such

articles and other allied groups or individuals regarding specific actions or the

development of an integrated marketing strategy utilizing some or all of the

commercial export programs of the Department of Agriculture and the

Commodity Credit Corporation to help mitigate or offset the effects of the

unfair trade practice identified in subsection (a)(2); and

(2) ascertain and take into account the industry preference for the practical

use of available commercial export promotion programs in implementing

subsection (a)(1).

SEC. 302 EQUITABLE TREATMENT OF HIGH-VALUE AND VALUE-ADDED UNITED

STATES AGRICULTURAL COMMODITIES.
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In the case of any programoperated by the Secretary or the Commodity Credit

Corporation during the fiscal years 1991 through 1995, for the purpose of

discouraging unfair trade practices, the Secretary shall establish as an objective to

expend annually at least 25 percent of the total funds available (or 25 percent of the

value of any commodities employed) for program activities involving the export

sales of high-value agricultural commodities and value-added products of United

States agricultural commodities.

* * * * * * *

TITLE IV—GENERAL PROVISIONS

* * * * * * *

SEC. 414. TRADE CONSULTATIONS CONCERNING IMPORTS.
(a) CONSULTATION BETWEEN AGENCIES.—The Secretary shall require

consultation between the Administrator of the Service and the heads of other

appropriate agencies and offices of the Department of Agriculture, including the

Administrator of the Animal and Plant Health Inspection Service, prior to relaxing

or removing any restriction on the importation of any agricultural commodity into

the United States.

(b) CONSULTATIONWITHTRADEREPRESENTATIVE.—The Secretary shall consult

with the United States Trade Representative prior to relaxing or removing any

restriction on the importation of any agricultural commodity or a product thereof

into the United States.

(c) MONITORING COMPLIANCE WITH SANITARY AND PHYTOSANITARY

MEASURES.—The Secretary shall monitor the compliance of World Trade

Organization member countries with the sanitary and phytosanitarymeasures of the

Agreement on Agriculture of theUruguayRound ofMultilateral TradeNegotiations

of the General Agreement on Tariffs and Trade. If the Secretary has reason to

believe that any country may have failed to meet the commitment on sanitary and

phytosanitarymeasures under the Agreement in amanner that adversely impacts the

exports of a United States agricultural commodity, the Secretary shall—

(1) provide such information to theUnited States Trade Representative of the

circumstances surrounding the matter arising under this subsection; and

(2) with respect to any such circumstances that the Secretary considers to

have a continuing adverse effect on United States agricultural exports, report to

the Committee on Agriculture, and the Committee onWays andMeans, of the

House of Representatives and the Committee on Agriculture, Nutrition, and

Forestry, and the Committee on Finance, of the Senate—

(A) that a country may have failed to meet the sanitary and

phytosanitary commitments; and

(B) any notice given by the Secretary to the United States Trade

Representative.

SEC. 415. TECHNICAL ASSISTANCE IN TRADE NEGOTIATIONS.
The Secretary shall provide technical services to the United States Trade

Representative on matters pertaining to agricultural trade and with respect to
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international negotiations on issues related to agricultural trade.

* * * * * * *

Section 1123 of the Food Security Act of 1985

[7 U.S.C. 1736r; Public Law 99-198, as amended by Public Law 104-127]

SEC. 1123. TRADE NEGOTIATIONS POLICY.
(a) FINDINGS.—Congress finds that—

(1) on a level playing field, United States producers are themost competitive

suppliers of agricultural products in the world;

(2) exports of United States agricultural products accounted for

$54,000,000,000 in 1995, contributing a net $24,000,000,000 to the

merchandise trade balance of the United States and supporting approximately

1,000,000 jobs;

(3) increased agricultural exports are critical to the future of the farm, rural,

and overall United States economy, but the opportunities for increased

agricultural exports are limited by the unfair subsidies of the competitors of the

United States, and a variety of tariff and nontariff barriers to highly competitive

United States agricultural products;

(4) international negotiations can play a key role in breaking down barriers to

United States agricultural exports;

(5) the Uruguay Round Agreement on Agriculture made significant progress

in the attainment of increased market access opportunities for United States

exports of agricultural products, for the first time—

(A) restraining foreign trade-distorting domestic support and export

subsidy programs; and

(B) developing common rules for the application of sanitary and

phytosanitary restrictions;

that should result in increased exports of United States agricultural products,

jobs, and income growth in the United States;

(6) the Uruguay Round Agreement on Agriculture did not succeed in

completely eliminating trade distorting domestic support and export subsidies

by—

(A) allowing the European Union to continue unreasonable levels of

spending on export subsidies; and

(B) failing to discipline monopolistic state trading entities, such as the

CanadianWheat Board, that use nontransparent and discriminatory pricing

as a hidden de facto export subsidy;

(7) during the period 1996 through 2002, there will be several opportunities

for the United States to negotiate fairer trade in agricultural products, including

further negotiations under the World Trade Organization, and steps toward

possible free trade agreements of the Americas and Asian-Pacific Economic

Cooperation (APEC); and
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(8) the United States should aggressively use these opportunities to achieve

more open and fair opportunities for trade in agricultural products.

(b) GOALS OF THE UNITED STATES IN AGRICULTURAL TRADE NEGOTIATIONS.—

The objectives of the United States with respect to future negotiations on

agricultural trade include—

(1) increasing opportunities for United States exports of agricultural products

by eliminating tariff and nontariff barriers to trade;

(2) leveling the playing field for United States producers of agricultural

products by limiting per unit domestic production supports to levels that are no

greater than those available in the United States;

(3) ending the practice of export dumping by eliminating all trade distorting

export subsidies and disciplining state trading entities so that they do not

(except in cases of bona fide food aid) sell in foreign markets at prices below

domestic market prices or prices below their full costs of acquiring and

delivering agricultural products to the foreign markets; and

(4) encouraging government policies that avoid price-depressing surpluses.

2. Export Promotion of Goods and Services

Sections 2303, 2306, and 2312 of the Export Enhancement Act of 1988, as
amended

[15 U.S.C. 4723, 4726, 4732; Public Law 100-418, as amended by Public Law 102-240, Public Law

102-429, Public Law 102-549, Public Law 103-392, and Public Law 106-158]

SEC. 2303. MARKET DEVELOPMENT COOPERATOR PROGRAM.
(a) AUTHORITY OF SECRETARY OFCOMMERCE.—In order to promote further the

exportation of goods and services from the United States, the Secretary of

Commerce is authorized to establish, in the International Trade Administration of

the Department of Commerce, a Market Development Cooperator Program. The

purpose of the program is to develop, maintain, and expand foreign markets for

nonagricultural goods and services produced in the United States.

(b) IMPLEMENTATIONOFTHEPROGRAM.—The Secretary of Commerce shall carry

out theMarket Development Cooperator Program by entering into contracts with—

(1) nonprofit industry organizations,

(2) trade associations,

(3) State departments of trade and their regional associations, including

centers for international trade development, and

(4) private industry firms or groups of firms in cases where no entity

described in paragraph (1), (2), or (3) represents that industry,

(in this section referred to as “cooperators”) to engage in activities in order to

carry out the purpose of the Market Development Cooperator Program set forth in

subsection (a). The costs of activities under such a contract shall be shared

equitably among the Department of Commerce, the cooperator involved, and,
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whenever appropriate, foreign businesses. The Department of Commerce shall

undertake to support direct costs of activities under such a contract, and the

cooperator shall undertake to support indirect costs of such activities. Activities

under such a contract shall be carried out by the cooperator with the approval and

assistance of the Secretary.

(c) COOPERATOR PARTNERSHIP PROGRAM.—

(1) IN GENERAL.—(A) As part of the Market Development Cooperator

Program established under subsection (a), the Secretary of Commerce shall

establish a partnership program with cooperators under which a cooperator

may detail individuals, subject to the approval of the Secretary, to the United

States and Foreign Commercial Service for a period of not less than 1 year or

more than 2 years to supplement the Commercial Service.

(B) Any individual detailed to the United States and Foreign

Commercial Service under this subsection shall be responsible for such

duties as the Secretary may prescribe in order to carry out the purpose of

the Market Development Cooperator Program set forth in subsection (a).

(C) Individuals detailed to the United States and Foreign Commercial

Service under this subsection shall not be considered to be employees of

the United States for the purposes of any law administered by theOffice of

Personnel Management, except that the Secretary of State may determine

the applicability to such individuals of section 2(f) of the State Department

Basic Authorities Act of 1956 (22 U.S.C. 2669(f)) and of any other law

administered by the Secretary of State concerning the detail of such

individuals abroad.

(2) QUALIFICATIONS OF PARTICIPANTS.—In order to qualify for the program

established under this subsection, individuals shall have demonstrated expertise

in the international business arena in at least 2 of the following areas:

marketing, market research, and computer data bases.

(3) EXPENSES OF THE PROGRAM.—(A) The cooperator who details an

individual to the United States and Foreign Commercial Service under this

subsection shall be responsible for that individual's salary and related expenses,

including health care, life insurance, and other noncash benefits, if any,

normally paid by such cooperator.

(B) The Secretary of Commerce shall pay transportation and housing

costs for each individual participating in the program established under

this subsection.

(d) BUDGET ACT.—Contracts may be entered into under this section in a fiscal

year only to such extent or in such amounts as are provided in appropriations Acts.

SEC. 2306. UNITED STATES AND FOREIGN COMMERCIAL SERVICE PACIFIC RIM

INITIATIVE.
(a) IN GENERAL.—In order to encourage the export of United States goods and

services to Japan, South Korea, and Taiwan, the United States and Foreign

Commercial Service shall make a special effort to—
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(1) identify United States goods and services which are not being exported to

the markets of Japan, South Korea, and Taiwan but which could be exported to

these markets under competitive market conditions;

(2) identify and notify United States persons who sell or provide such goods

or services of potential opportunities identified under paragraph (1);

(3) present, periodically, a list of the goods and services identified under

paragraph (1), together with a list of any impediments to the export of such

goods and services, to appropriate authorities in Japan, South Korea, and

Taiwan, with a view toward liberalizing markets to such goods and services;

(4) facilitate the entrance into such markets by United States persons

identified and notified under paragraph (2); and

(5) monitor and evaluate the results of efforts to increase the sale of goods

and services in such markets.

(b) REPORTS TO THE CONGRESS.—The Secretary of Commerce shall report

periodically to the Congress on activities carried out under subsection (a).

(c) DEFINITION.—As used in this section, the term “United States person”

means—

(1) a United States citizen; or

(2) a corporation, partnership, or other association created under the laws of

the United States or any State (including the District of Columbia or any

commonwealth, territory, or possession of the United States).

SEC. 2312. TRADE PROMOTION COORDINATING COMMITTEE.
(a) ESTABLISHMENT AND PURPOSE.—The President shall establish the Trade

Promotion Coordinating Committee (hereafter in this section referred to as the

“TPCC”). The purpose of the TPCC shall be—

(1) to provide a unifying framework to coordinate the export promotion and

export financing activities of the United States Government; and

(2) to develop a governmentwide strategic plan for carrying out Federal

export promotion and export financing programs.

(b) DUTIES.—The TPCC shall—

(1) coordinate the development of the trade promotion policies and programs

of the United States Government;

(2) provide a central source of information for the business community on

Federal export promotion and export financing programs;

(3) coordinate official trade promotion efforts to ensure better delivery of

services to United States businesses, including—

(A) information and counseling on United States export promotion and

export financing programs and opportunities in foreign markets;

(B) representation of United States business interests abroad; and

(C) assistance with foreign business contacts and projects;

(4) prevent unnecessary duplication in Federal export promotion and export

financing activities;

(5) assess the appropriate levels and allocation of resources among agencies
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in support of export promotion and export financing and provide

recommendations to the President based on its assessment; and

(6) carry out such other duties as are deemed to be appropriate consistent

with the purpose of the TPCC.

(c) STRATEGIC PLAN.—To carry out subsection (b), the TPCC shall develop and

implement a governmentwide strategic plan for Federal trade promotion efforts.

Such plan shall—

(1) establish a set of priorities for Federal activities in support of United

States exports and explain the rationale for the priorities;

(2) review current Federal programs designed to promote the sale of United

States exports in light of the priorities established under paragraph (1) and

develop a plan to bring such activities into line with the priorities and to

improve coordination of such activities;

(3) identify areas of overlap and duplication among Federal export

promotion activities and propose means of eliminating them;

(4) propose to the President an annual unified Federal trade promotion

budget that supports the plan for priority activities and improved coordination

established under paragraph (2) and eliminates funding for the areas of overlap

and duplication identified under paragraph (3); and

(5) review efforts by the States (as defined in section 2301(i)) to promote

United States exports and propose means of developing cooperation between

State and Federal efforts, including co-location, cost-sharing between Federal

and State export promotion programs, and sharing of market research data; and

(6) reflect the recommendations of the United States National Tourism

Organization to the degree considered appropriate by the TPCC.

(d) MEMBERSHIP.—

(1) IN GENERAL.—Members of the TPCC shall include representatives from_

(A) the Department of Commerce;

(B) the Department of State;

(C) the Department of the Treasury;

(D) the Department of Agriculture;

(E) the Department of Energy;

(F) the Department of Transportation;

(G) the Office of the United States Trade Representative;

(H) the Small Business Administration;

(I) the Agency for International Development;

(J) the Trade and Development Program;

(K) the Overseas Private Investment Corporation;

(L) the Export-Import Bank of the United States; and

(M) at the discretion of the President, such other departments or

agencies as may be necessary.

(2) CHAIRPERSON.—The Secretary of Commerce shall serve as the

chairperson of the TPCC.
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(e) MEMBERQUALIFICATIONS.—Members of the TPCC shall be appointed by the

heads of their respective departments or agencies. Such members, as well as

alternates designated by anymembers unable to attend ameeting of the TPCC, shall

be individuals who exercise significant decisionmaking authority in their respective

departments or agencies.

(f) REPORT TO THECONGRESS.—The chairperson of the TPCC shall prepare and

submit to the Committee on Banking, Housing, and Urban Affairs of the Senate,

and the Committee on Foreign Affairs of the House of Representatives, not later

than March 30 of each year, a report describing –

(1) the strategic plan developed by the TPCC pursuant to subsection (c), the

implementation of such plan, and any revisions thereto; and

(2) the implementation of sections 303 and 304 of the Freedom for Russia and

Emerging Democracies and OpenMarkets Support Act of 1992 concerning funding

for export promotion activities and the interagencyworking groups on energy of the

TPCC.
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Chapter 12: AUTHORITIES RELATING TO POLITICAL OR
ECONOMIC SECURITY

A. ECONOMIC AUTHORITIES IN NATIONAL EMERGENCIES

National Emergencies Act

[50 U.S.C. 1601, 1621, 1622, 1631, 1641; Public Law 94-412]

SEC. 101. (a) All powers and authorities possessed by the President, any other

officer or employee of the Federal Government, or any executive agency, as defined

in section 105 of title 5, United States Code, as a result of the existence of any

declaration of national emergency in effect on the date of enactment of this Act are

terminated two years from the date of such enactment. Such termination shall not

effect—

(1) any action taken or proceeding pending not finally concluded or

determined on such date;

(2) any action or proceeding based on any act committed prior to such date;

or

(3) any rights or duties that matured or penalties that were incurred prior to

such date.

(b) For the purpose of this section, the words “any national emergency in effect”

means a general declaration of emergency made by the president.

SEC. 201. (a) With respect to Acts of Congress authorizing the exercise, during the

period of a national emergency, of any special or extraordinary power, the President

is authorized to declare such national emergency. Such proclamation shall

immediately be transmitted to Congress and published in the Federal Register.

(b) Any provisions of law conferring powers and authorities to be exercised

during a national emergency shall be effective and remain in effect (1) only when

the President (in accordance with subsection (a) of this section), specifically

declares a national emergency, and (2) only in accordance with this Act. No law

enacted after the date of enactment of this Act shall supersede this title unless it

does so in specific terms, referring to this title, and declaring that the new law

supersedes the provisions of this title.

SEC. 202. (a) Any national emergency declared by the President in accordancewith

this title shall terminate if—

(1) Congress terminates the emergency by concurrent resolution; or

(2) the President issues a proclamation terminating the emergency. Any

national emergency declared by the President shall be terminated on the date

specified in any concurrent resolution referred to in clause (1) or on the date

specified in a proclamation by the President terminating the emergency as

provided in clause (2) of this subsection, whichever date is earlier, and any

powers or authorities exercised by reason of said emergency shall cease to be
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exercised after such specified date, except that such termination shall not

affect—

(A) any action taken or proceeding pending not finally concluded or

determined on such date;

(B) any action or proceeding based on any act committed prior to such

date; or

(C) any rights or duties that matured or penalties that were incurred

prior to such date.

(b) Not later than six months after a national emergency is declared, and not later

than the end of each six month period thereafter that such emergency continues,

each House of Congress shall meet to consider a vote on a concurrent resolution to

determine whether that emergency shall be terminated.

(c)(1) A concurrent resolution to terminate a national emergency declared by the

President shall be referred to the appropriate committee of the House of

Representatives or the Senate, as the case may be. One such concurrent resolution

shall be reported out by such committee together with its recommendations within

fifteen calendar days after the day on which such resolution is referred to such

committee, unless such House shall otherwise determine by the yeas and nays.

(2) Any concurrent resolution so reported shall become the pending business

of the House in question (in the case of the Senate the time for debate shall be

equally divided between the proponents and the opponents) and shall be voted

on within three calendar days after the day on which such resolution is

reported, unless such House shall otherwise determine by yeas and nays.

(3) Such a concurrent resolution passed by one House shall be referred to the

appropriate committee of the other House and shall be reported out by such

committee together with its recommendationswithin fifteen calendar days after

the day on which such resolution is referred to such committee and shall

thereupon become the pending business of such House and shall be voted upon

within three calendar days after the day on which such resolution is reported,

unless such house shall otherwise determine by yeas and nays.

(4) In the case of any disagreement between the two Houses of Congress

with respect to a concurrent resolution passed by both Houses, conferees shall

be promptly appointed and the committee of conference shall make and file a

report with respect to such concurrent resolution within six calendar days after

the day on which managers on the part of the Senate and the House have been

appointed. Notwithstanding any rule in either House concerning the printing of

conference reports or concerning any delay in the consideration of such reports,

such report shall be acted on by both Houses not later than six calendar days

after the conference report is filed in the House in which such report is filed

first. In the event the conferees are unable to agree within forty-eight hours,

they shall report back to their respective Houses in disagreement.

(5) Paragraphs (1)-(4) of this subsection, subsection (b) of this section, and

section 502(b) of this Act are enacted by Congress –
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(A) as an exercise of the rulemaking power of the Senate and the House

of Representatives, respectively, and as such they are deemed a part of the

rules of each House, respectively, but applicable only with respect to the

procedure to be followed in the House in the case of resolutions described

by this subsection; and they supersede other rules only to the extent that

they are inconsistent therewith; and

(B) with full recognition of the constitutional right of either House to

change the rules (so far as relating to the procedure of that House) at any

time, in the same manner, and to the same extent as in the case of any

other rule of that House.

(d) Any national emergency declared by the President in accordance with this

title, and not otherwise previously terminated, shall terminate on the anniversary of

the declaration of that emergency if, within the ninety day period prior to each

anniversary date, the President does not publish in the Federal Register and transmit

to the Congress a notice stating that such emergency is to continue in effect after

such anniversary.

SEC. 301. When the President declares a national emergency, no powers or

authorities made available by statute for use in the event of an emergency shall be

exercised unless and until the President specifies the provisions of law under which

he proposes that he, or other officers will act. Such specification may be made

either in the declaration of a national emergency, or by one or more

contemporaneous or subsequent Executive orders published in the Federal Register

and transmitted to Congress.

SEC. 401. (a) When the President declares a national emergency, or Congress

declares war, the President shall be responsible for maintaining a file and index of

all significant orders of the President, including Executive orders and

proclamations, and each Executive agency shall maintain a file and index of all

rules and regulations, issued during such emergency or war issued pursuant to such

declarations.

(b) All such significant orders of the President, including Executive orders, and

such rules and regulations shall be transmitted to the Congress promptly under

means to assure confidentiality where appropriate.

(c) When the President declares a national emergency or Congress declares war,

the President shall transmit to Congress, within ninety days after the end of each six

month period after such declaration, a report on the total expenditures incurred by

the United States Government during such six month period which are directly

attributable to the exercise of powers and authorities conferred by such declaration.

Not later than ninety days after the termination of each such emergency or war, the

President shall transmit a final report on all such expenditures.

International Emergency Economic Powers Act, as amended

[50 U.S.C. 1701 et seq., 50 U.S.C. Appx. 5 note; Public Law 95-223, title I and title II, as amended by

Public Law 100-418, Public Law 102-393, Public Law 102-396, Public Law 103-236, 104-201, and

Public Law 107-56]
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TITLE I—AMENDMENTS TO THE TRADING WITH THE ENEMY ACT

REMOVAL OF NATIONAL EMERGENCY POWERS UNDER THE TRADING WITH THE

ENEMY ACT

* * * * * * *

SEC. 101. (b) Notwithstanding the amendment made by subsection (a), the

authorities conferred upon the President by section 5(b) of the Trading With the

Enemy Act, which were being exercised with respect to a country on July 1, 1977,

as a result of a national emergency declared by the President before such date, may

continue to be exercised with respect to such country, except that, unless extended,

the exercise of such authorities shall terminate (subject to the savings provisions of

the second sentence of section 101(a) of the National Emergencies Act) at the end

of the two-year period beginning on the date of enactment of the National

Emergencies Act. The President may extend the exercise of such authorities for

one-year periods upon a determination for each such extension that the exercise of

such authorities with respect to such country for another year is in the national

interest of the United States.

(c) The termination and extension provisions of subsection (b) of this section

supersede the provisions of section 101(a) and of title II of the National

Emergencies Act to the extent that the provisions of subsection (b) of this section

are inconsistent with those provisions.

* * * * * * *

TITLE II—INTERNATIONAL EMERGENCY ECONOMIC POWERS

SHORT TITLE

SEC. 201. This title may be cited as the "International Emergency Economic

Powers Act".

SITUATIONS IN WHICH AUTHORITIES MAY BE EXERCISED

SEC. 202. (a) Any authority granted to the President by section 203 may be

exercised to deal with any unusual and extraordinary threat, which has its source in

whole or substantial part outside the United States, to the national security, foreign

policy, or economy of the United States, if the President declares a national

emergency with respect to such threat.

(b) The authorities granted to the President by section 203 may only be exercised

to deal with an unusual and extraordinary threat with respect to which a national

emergency has been declared for purposes of this title and may not be exercised for

any other purpose. Any exercise of such authorities to deal with any new threat shall

be based on a new declaration of national emergencywhich must be with respect to

such threat.
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GRANT OF AUTHORITIES

SEC. 203. (a)(1) At the times and to the extent specified in section 202, the

President may, under such regulations as he may prescribe, by means of

instructions, licenses, or otherwise—

(A) investigate, regulate, or prohibit—

(i) any transactions in foreign exchange,

(ii) transfers of credit or payments between, by, through, or to any

banking institution, to the extent that such transfers or payments

involve any interest of any foreign country or a national thereof,

(iii) the importing or exporting of currency or securities,

by any person, or with respect to any property, subject to the

jurisdiction of the United States;

(B) investigate, block during the pendency of an investigation, regulate,

direct and compel, nullify, void, prevent or prohibit, any acquisition,

holding, withholding, use, transfer, withdrawal, transportation, importation

or exportation of, or dealing in, or exercising any right, power, or privilege

with respect to, or transactions involving, any property in which any

foreign country or a national thereof has any interest by any person, or

with respect to any property, subject to the jurisdiction of the United

States; and

(C) when the United States is engaged in armed hostilities or has been

attacked by a foreign country or foreign nationals, confiscate any property,

subject to the jurisdiction of the United States, of any foreign person,

foreign organization, or foreign country that he determines has planned,

authorized, aided, or engaged in such hostilities or attacks against the

United States; and all right, title, and interest in any property so

confiscated shall vest, when, as, and upon the terms directed by the

President in such agency or person as the President may designate from

time to time, and upon such terms and conditions as the President may

prescribe, such interest or property shall be held, used, administered,

liquidated, sold, or otherwise dealt with in the interest of and for the

benefit of the United States, and such designated agency or person may

perform any and all acts incident to the accomplishment or furtherance of

these purposes.

(2) In exercising the authorities granted by paragraph (1), the President may

require any person to keep a full record of, and to furnish under oath, in the

form of reports or otherwise, complete information relative to any act or

transaction referred to in paragraph (1) either before, during, or after the

completion thereof, or relative to any interest in foreign property, or relative to

any property in which any foreign country or any national thereof has or has

had any interest, or as may be otherwise necessary to enforce the provisions of
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such paragraph. In any case in which a report by a person could be required

under this paragraph, the President may require the production of any books of

account, records, contracts, letters, memoranda, or other papers, in the custody

or control of such person.

(3) Compliance with any regulation, instruction, or direction issued under

this title shall to the extent thereof be a full acquittance and discharge for all

purposes of the obligation of the person making the same. No person shall be

held liable in any court for or with respect to anything done or omitted in good

faith in connection with the administration of, or pursuant to and in reliance on,

this title, or any regulation, instruction, or direction issued under this title.

(b) EXCEPTIONS TO GRANT OF AUTHORITY.—The authority granted to the

President by this section does not include the authority to regulate or prohibit,

directly or indirectly—

(1) any postal, telegraphic, telephonic, or other personal communication,

which does not involve a transfer of anything of value;

(2) donations, by persons subject to the jurisdiction of the United States, of

articles, such as food, clothing, and medicine, intended to be used to relieve

human suffering, except to the extent that the President determines that such

donations (A) would seriously impair his ability to deal with any national

emergency declared under section 202 of this title, (B) are in response to

coercion against the proposed recipient or donor, or (C) would endanger

Armed Forces of the United States which are engaged in hostilities or are in a

situation where imminent involvement in hostilities is clearly indicated by the

circumstances;

(3) the importation from any country, or the exportation to any country,

whether commercial or otherwise, regardless of format or medium of

transmission, of any information or informational materials, including but not

limited to, publications, films, posters, phonograph records, photographs,

microfilms, microfiche, tapes, compact disks, CD ROMs, artworks, and news

wire feeds. The exports exempted from regulation or prohibition by this

paragraph do not include those which are otherwise controlled for export under

section 5 of the Export Administration Act of 1979, or under section 6 of such

Act to the extent that such controls promote the nonproliferation or

antiterrorism policies of the United States, or with respect to which acts are

prohibited by chapter 37 of title 18, United States Code; or

(4) any transactions ordinarily incident to travel to or from any country,

including importation of accompanied baggage for personal use, maintenance

within any country including payment of living expenses and acquisition of

goods or services for personal use, and arrangement or facilitation of such

travel including nonscheduled air, sea, or land voyages.

(c) CLASSIFIED INFORMATION.—In any judicial review of a determination made

under this section, if the determination was based on classified information (as

defined in section 9(a) of the Classified Information Procedures Act) such



- 1103 -

information may be submitted to the reviewing court ex parte and in camera. This

subsection does not confer or imply any right to judicial review.

[Section 525(c) of Public Law 103-236 provides that paragraph (3) as amended

applies to actions taken by the President under section 203 of such Act before the

date of enactment of this Act which are in effect on such date, and to actions taken

under such section on or after such date and that paragraph (4) shall not apply to

restrictions on the transactions and activities described in section 203(b)(4) in force

on the date of enactment of this Act, with respect to countries embargoed under the

International Emergency Economic Powers Act on the date of enactment of this

Act.]

CONSULTATION AND REPORTS

SEC. 204. (a) CONSULTATIONWITHCONGRESS.—The President, in every possible

instance, shall consult with the Congress before exercising any of the authorities

granted by this title and shall consult regularly with the Congress so long as such

authorities are exercised.

(b) REPORT TO CONGRESS UPON EXERCISE OF PRESIDENTIAL AUTHORITIES.—

Whenever the President exercises any of the authorities granted by this title, he shall

immediately transmit to the Congress a report specifying—

(1) the circumstances which necessitate such exercise of authority;

(2) why the President believes those circumstances constitute an unusual and

extraordinary threat, which has its source in whole or substantial part outside

the United States, to the national security, foreign policy, or economy of the

United States;

(3) the authorities to be exercised and the actions to be taken in the exercise

of those authorities to deal with those circumstances;

(4) why the President believes such actions are necessary to deal with those

circumstances; and

(5) any foreign countries with respect to which such actions are to be taken

and why such actions are to be taken with respect to those countries.

(c) PERIODIC FOLLOW-UP REPORTS.—At least once during each succeeding six-

month period after transmitting a report pursuant to subsection (b) with respect to

an exercise of authorities under this title, the President shall report to the Congress

with respect to the actions taken, since the last such report, in the exercise of such

authorities, and with respect to any changes which have occurred concerning any

information previously furnished pursuant to paragraphs (1) through (5) of

subsection (b).

(d) SUPPLEMENTAL REQUIREMENTS.—The requirements of this section are

supplemental to those contained in title IV of the National Emergencies Act.

AUTHORITY TO ISSUE REGULATIONS
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SEC. 205. The President may issue such regulations, including regulations

prescribing definitions, as may be necessary for the exercise of the authorities

granted by this title.

PENALTIES

SEC. 206. (a) A civil penalty of not to exceed $10,000 may be imposed on any

person who violates, or attempts to violate, any license, order, or regulation issued

under this title.

(b)Whoever willfully violates, or willfully attempts to violate, any license, order,

or regulation issued under this title shall, upon conviction, be fined not more than

$50,000, or, if a natural person, may be imprisoned for not more than ten years, or

both; and any officer, director, or agent of any corporation who knowingly

participates in such violation may be punished by a like fine, imprisonment, or both.

SAVINGS PROVISION

SEC. 207. (a)(1) TERMINATION OF NATIONAL EMERGENCIES PURSUANT TO

NATIONAL EMERGENCIES ACT.—Except as provided in subsection (b),

notwithstanding the termination pursuant to the National Emergencies Act of a

national emergency declared for purposes of this title, any authorities granted by

this title, which are exercised on the date of such termination on the basis of such

national emergency to prohibit transactions involving property in which a foreign

country or national thereof has any interest, may continue to be so exercised to

prohibit transactions involving that property if the President determines that the

continuation of such prohibition with respect to that property is necessary on

account of claims involving such country or its nationals.

(2) Notwithstanding the termination of the authorities described in section

101(b) of this Act, any such authorities, which are exercised with respect to a

country on the date of such termination to prohibit transactions involving any

property in which such country or any national thereof has any interest, may

continue to be exercised to prohibit transactions involving that property if the

President determines that the continuation of such prohibition with respect to

that property is necessary on account of claims involving such country or its

nationals.

(b) CONGRESSIONALTERMINATION OFNATIONALEMERGENCIES BY CONCURRENT

RESOLUTION.—The authorities described in subsection (a)(1)maynot continue to be

exercised under this section if the national emergency is terminated by the Congress

by concurrent resolution pursuant to section 202 of the National Emergencies Act

and if the Congress specifies in such concurrent resolution that such authoritiesmay

not continue to be exercised under this section.

(c)(1) SUPPLEMENTAL SAVINGS PROVISION; SUPERSEDURE OF INCONSISTENT

PROVISIONS.—The provisions of this section are supplemental to the savings
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provisions of paragraphs (1), (2), and (3) of section 101(a) and of paragraphs (A),

(B), and (C) of section 202(a) of the National Emergencies Act.

(2) The provisions of this section supersede the termination provisions of

section 101(a) and of title II of the National Emergencies Act to the extent that

the provisions of this section are inconsistent with these provisions.

(d) PERIODIC REPORTS TO CONGRESS.—If the President uses the authority of this

section to continue prohibitions on transactions involving foreign property interests,

he shall report to the Congress every six months on the use of such authority.

SEC. 208. If any provision of this Act is held invalid, the remainder of the Act

shall not be affected thereby.

Section 5(b) of the Trading With the Enemy Act, as amended

[50 U.S.C.S. Appx. 5(b); Public Law 65-91, as amended by Public Law 65-217, Public Law 73-1,

Public Law 76-69, Public Law 77-354, Public Law 95-223, Public Law 99-93, Public Law 100-418,

and Public Law 103-236]

SEC. 5. (b)(1) During the time of war, the President may, through any agency that

he may designate, and under such rules and regulations as he may prescribe, by

means of instructions, licenses, or otherwise—

(A) investigate, regulate, or prohibit, any transactions in foreign

exchange, transfers of credit or payments between, by, through, or to any

banking institution, and the importing, exporting, hoarding, melting, or

earmarking of gold or silver coin or bullion, currency or securities, and

(B) investigate, regulate, direct and compel, nullify, void, prevent or

prohibit, any acquisition holding, withholding, use, transfer, withdrawal,

transportation, importation or exportation of, or dealing in, or exercising

any right, power, or privilege with respect to, or transactions involving,

any property in which any foreign country or a national thereof has any

interest,

by any person, or with respect to any property, subject to the jurisdiction of the

United States; and any property or interest of any foreign country or national

thereof shall vest, when, as, and upon the terms, directed by the President, in such

agency or person as may be designated from time to time by the President, and

upon such terms and conditions as the President may prescribe such interest or

property shall be held, used, administered, liquidated, sold, or otherwise dealt

with in the interest of and for the benefit of the United States, and such designated

agency or personmay perform any and all acts incident to the accomplishment or

furtherance of these purposes; and the President shall, in the manner hereinabove

provided, require any person to keep a full record of, and to furnish under oath, in

the form of reports or otherwise, complete information relative to any act or

transaction referred to in this subdivision either before, during, or after the

completion thereof, or relative to any interest in foreign property, or relative to

any property in which any foreign country or any national thereof has or has had
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any interest, or as may be otherwise necessary to enforce the provisions of this

subdivision, and in any case in which a report could be required, the President

may, in the manner hereinabove provided, require the production, or if necessary

to the national security or defense, the seizure, of any books of account, records,

contracts, letters, memoranda, or other papers, in the custody or control of such

person.

(2) Any payment, conveyance, transfer, assignment, or delivery of property

or interest therein, made to or for the account of the United States, or as

otherwise directed, pursuant to this subdivision or any rule, regulation,

instruction, or direction issued hereunder shall to the extent thereof be a full

acquittance and discharge for all purposes of the obligation of the person

making the same; and no person shall be held liable in any court for or in

respect to anything done or omitted in good faith in connection with the

administration of, or in pursuance of and in reliance on, this subdivision, or any

rule, regulation, instruction, or direction issued hereunder.

(3) As used in this subdivision the term "United States" means the United

States and any place subject to the jurisdiction thereof: Provided, however,
That the foregoing shall not be construed as a limitation upon the power of the

President, which is hereby conferred, to prescribe from time to time,

definitions, not inconsistent with the purposes of this subdivision, for any or all

of the terms used in this subdivision. As used in this section the term "person"

means an individual, partnership, association, or corporation.

(4) The authority granted to the President by this section does not include the

authority to regulate or prohibit, directly or indirectly, the importation fromany

country, or the exportation to any country, whether commercial or otherwise,

regardless of format or medium of transmission, of any information or

informational materials, including but not limited to, publications, films,

posters, phonograph records, photographs, microfilms, microfiche, tapes,

compact disks, CD ROMs, artworks, and news wire feeds. The exports

exempted from regulation or prohibition by this paragraph do not include those

which are otherwise controlled for export under section 5 of the Export

Administration Act of 1979, or under section 6 of that Act to the extent that

such controls promote the nonproliferation or antiterrorism policies of the

United States, or with respect to which acts are prohibited by chapter 37 of title

18, United States Code.

[Section 2502(a)(2) of the Omnibus Trade and Competitiveness Act of 1988 and

Section 525 (b)(2) of the Foreign Relations Authorization Act of 1994 provide with

respect to paragraph (4) of section 5(b):

[The authorities conferred upon the President by section 5(b) of the TradingWith

the Enemy Act, which were being exercised with respect to a country on July 1,

1977, as a result of a national emergency declared by the President before such

date, and are being exercised on the date of the enactment of this Act, do not

include the authority to regulate or prohibit, directly or indirectly, any activity
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which, under section 5(b)(4) of the Trading With the Enemy Act, as added by

paragraph (1) of this subsection, may not be regulated or prohibited.]

B. EMBARGO ON TRADEWITH CUBA

Section 620(a) of the Foreign Assistance Act of 1961, as amended

[22 U.S.C. 2370; Public Law 87-195, as amended by Foreign Assistance Acts of 1963, 1965, and

Public Law 95-88]

SEC. 620. PROHIBITIONS AGAINST FURNISHING ASSISTANCE.
(a) CUBA; EMBARGO ON ALL TRADE.—

(1) No assistance shall be furnished under this Act to the present government

of Cuba. As an additional means of implementing and carrying into effect the

policy of the preceding sentence, the President is authorized to establish and

maintain a total embargo upon all trade between the United States and Cuba.

(2) Except as may be deemed necessary by the President in the interest of the

United States, no assistance shall be furnished under this Act of any

government of Cuba, nor shall Cuba be entitled to receive any quota

authorizing the importation of Cuban sugar into the United States or to receive

any other benefit under any law of the United States, until the President

determines that such government has taken appropriate steps according to

international law standards to return to United States citizens, and to entities

not less than 50 per centum beneficially owned by United States citizens, or to

provide equitable compensation to such citizens and entities for property taken

from such citizens and entities on or after January 1, 1959, by the Government

of Cuba.

Cuban Democracy Act of 1992

(Title XVII of the National Defense Authorization Act for Fiscal Year 1993)

[22 U.S.C. 6001 et seq.; Public Law 102-484, title XVII, as amended by Public Law 104-114]

SEC. 1701. SHORT TITLE.
This title may be cited as the "Cuban Democracy Act of 1992".

SEC. 1702. FINDINGS.
The Congress makes the following findings:

(1) The government of Fidel Castro has demonstrated consistent disregard

for internationally accepted standards of human rights and for democratic

values. It restricts the Cuban people's exercise of freedom of speech, press,

assembly, and other rights recognized by the Universal Declaration of Human

Rights adopted by the General Assembly of the United Nations on December

10, 1948. It has refused to admit into Cuba the representative of the United
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Nations Human Rights Commission appointed to investigate human rights

violations on the island.

(2) The Cuban people have demonstrated their yearning for freedom and

their increasing opposition to the Castro government by risking their lives in

organizing independent, democratic activities on the island and by undertaking

hazardous flights for freedom to the United States and other countries.

(3) The Castro government maintains amilitary-dominated economy that has

decreased the well-being of the Cuban people in order to enable the

government to engage in military interventions and subversive activities

throughout the world and, especially, in the Western Hemisphere. These have

included involvement in narcotics trafficking and support for the FMLN

guerrillas in El Salvador.

(4) There is no sign that the Castro regime is prepared to make any

significant concessions to democracy or to undertake any form of democratic

opening. Efforts to suppress dissent through intimidation, imprisonment, and

exile have accelerated since the political changes that have occurred in the

former Soviet Union and Eastern Europe.

(5) Events in the former Soviet Union and Eastern Europe have dramatically

reduced Cuba's external support and threaten Cuba's food and oil supplies.

(6) The fall of communism in the former Soviet Union and Eastern Europe,

the now universal recognition in Latin America and the Caribbean that Cuba

provides a failed model of government and development, and the evident

inability of Cuba's economy to survive current trends, provide theUnited States

and the international democratic communitywith an unprecedented opportunity

to promote a peaceful transition to democracy in Cuba.

(7) However, Castro's intransigence increases the likelihood that there could

be a collapse of the Cuban economy, social upheaval, or widespread suffering.

The recently concluded Cuban Communist Party Congress has underscored

Castro's unwillingness to respond positively to increasing pressures for reform

either from within the party or without.

(8) The United States cooperated with its European and other allies to assist

the difficult transitions fromCommunist regimes in Eastern Europe. Therefore,

it is appropriate for those allies to cooperate with United States policy to

promote a peaceful transition in Cuba.

SEC. 1703. STATEMENT OF POLICY.
It should be the policy of the United States—

(1) to seek a peaceful transition to democracy and a resumption of economic

growth in Cuba through the careful application of sanctions directed at the

Castro government and support for the Cuban people;

(2) to seek the cooperation of other democratic countries in this policy;

(3) to make clear to other countries that, in determining its relations with

them, the United States will take into account their willingness to cooperate in

such a policy;
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(4) to seek the speedy termination of any remaining military or technical

assistance, subsidies, or other forms of assistance to the Government of Cuba

from any of the independent states of the former Soviet Union;

(5) to continue vigorously to oppose the human rights violations of the

Castro regime;

(6) to maintain sanctions on the Castro regime so long as it continues to

refuse to move toward democratization and greater respect for human rights;

(7) to be prepared to reduce the sanctions in carefully calibrated ways in

response to positive developments in Cuba;

(8) to encourage free and fair elections to determine Cuba's political future;

(9) to request the speedy termination of anymilitary or technical assistance,

subsidies, or other forms of assistance to the Government of Cuba from the

government of any other country; and

(10) to initiate immediately the development of a comprehensive United

States policy toward Cuba in a post-Castro era.

SEC. 1704. INTERNATIONAL COOPERATION.
(a) CUBAN TRADING PARTNERS.—The President should encourage the

governments of countries that conduct trade with Cuba to restrict their trade and

credit relations with Cuba in a manner consistent with the purposes of this title.

(b) SANCTIONS AGAINST COUNTRIES ASSISTING CUBA.—

(1) SANCTIONS.—The President may apply the following sanctions to any

country that provides assistance to Cuba:

(A) The government of such country shall not be eligible for assistance

under the Foreign Assistance Act of 1961 or assistance or sales under the

Arms Export Control Act.

(B) Such country shall not be eligible, under any program, for

forgiveness or reduction of debt owed to the United States Government.

(2) DEFINITION OF ASSISTANCE.—For purposes of paragraph (1), the term

"assistance to Cuba"—

(A) means assistance to or for the benefit of the Government of Cuba

that is provided by grant, concessional sale, guaranty, or insurance, or by

any other means on terms more favorable than that generally available in

the applicable market, whether in the form of a loan, lease, credit, or

otherwise, and such term includes subsidies for exports to Cuba and

favorable tariff treatment of articles that are the growth, product, or

manufacture of Cuba;

(B) includes an exchange, reduction, or forgiveness of Cuban debt owed

to a foreign country in return for a grant of an equity interest in a property,

investment, or operation of the Government of Cuba (including the

government of any political subdivision of Cuba, and any agency or

instrumentality of the Government of Cuba) or of a Cuban national; and

(C) does not include—
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(i) donations of food to non-governmental organizations or

individuals in Cuba, or

(ii) exports of medicines or medical supplies, instruments, or

equipment that would be permitted under section 1705(c).

As used in this paragraph, the term "agency or instrumentality of the

Government of Cuba" means an agency or instrumentality of a foreign

state as defined in section 1603(b) of title 28, United States Code, with

each reference in such section to "a foreign state" deemed to be a

reference to "Cuba".

(3) APPLICABILITY OF SECTION.—This section, and any sanctions imposed

pursuant to this section, shall cease to apply at such time as the President

makes and reports to the Congress a determination under section 1708(a).

SEC. 1705. SUPPORT FOR THE CUBAN PEOPLE.
(a) PROVISIONS OF LAW AFFECTED.—The provisions of this section apply

notwithstanding any other provision of law, including section 620(a) of the Foreign

Assistance Act of 1961, and notwithstanding the exercise of authorities, before the

enactment of this Act, under section 5(b) of the Trading With the Enemy Act, the

International Emergency Economic Powers Act, or the Export Administration Act

of 1979.

(b) DONATIONS OF FOOD.—Nothing in this or any other Act shall prohibit

donations of food to nongovernmental organizations or individuals in Cuba.

(c) EXPORTS OF MEDICINES AND MEDICAL SUPPLIES.—Exports of medicines or

medical supplies, instruments, or equipment to Cuba shall not be restricted—

(1) except to the extent such restrictions would be permitted under section

5(m) of the Export Administration Act of 1979 or section 203(b)(2) of the

International Emergency Economic Powers Act;

(2) except in a case in which there is a reasonable likelihood that the item to

be exported will be used for purposes of torture or other human rights abuses;

(3) except in a case in which there is a reasonable likelihood that the item to

be exported will be reexported; and

(4) except in a case in which the item to be exported could be used in the

production of any biotechnological product.

(d) REQUIREMENTS FOR CERTAIN EXPORTS.—

(1) ONSITE VERIFICATIONS.—

(A) Subject to subparagraph (B), an export may be made under

subsection (c) only if the President determines that the United States

Government is able to verify, by onsite inspections and other appropriate

means, that the exported item is to be used for the purposes for which it

was intended and only for the use and benefit of the Cuban people.

(B) EXCEPTION.—Subparagraph (A) does not apply to donations to

nongovernmental organizations in Cuba of medicines for humanitarian

purposes.
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(2) LICENSES.—Exports permitted under subsection (c) shall be made

pursuant to specific licenses issued by the United States Government.

(e) TELECOMMUNICATIONS SERVICES AND FACILITIES.—

(1) TELECOMMUNICATIONS SERVICES.—Telecommunications services

between the United States and Cuba shall be permitted.

(2) TELECOMMUNICATIONS FACILITIES.—Telecommunications facilities are

authorized in such quantity and of such quality as may be necessary to provide

efficient and adequate telecommunications services between the United States

and Cuba.

(3) LICENSING OF PAYMENTS TO CUBA.—

(A) The President may provide for the issuance of licenses for the full or

partial payment to Cuba of amounts due Cuba as a result of the provision

of telecommunications services authorized by this subsection, in amanner

that is consistent with the public interest and the purposes of this title,

except that this paragraph shall not require any withdrawal from any

account blocked pursuant to regulations issued under section 5(b) of the

Trading With the Enemy Act.

(B) If only partial payments are made to Cuba under subparagraph (A),

the amounts withheld from Cuba shall be deposited in an account in a

banking institution in the United States. Such account shall be blocked in

the samemanner as any other account containing funds in which Cuba has

any interest, pursuant to regulations issued under section 5(b) of the

Trading With the Enemy Act.

(4) AUTHORITY OF FEDERALCOMMUNICATIONS COMMISSION.—Nothing in

this subsection shall be construed to supersede the authority of the Federal

Communications Commission.

(5) PROHIBITION ON INVESTMENT IN DOMESTIC TELECOMMUNICATIONS

SERVICES.—Nothing in this subsection shall be construed to authorize the

investment by any United States person in the domestic telecommunications

network within Cuba. For purposes of this paragraph, an "investment" in the

domestic telecommunications network within Cuba includes the contribution

(including by donation) of funds or anything of value to or for, and the making

of loans to or for, such network.

(6) REPORTS TOCONGRESS.—The President shall submit to the Congress on

a semiannual basis a report detailing payments made to Cuba by any United

States person as a result of the provision of telecommunications services

authorized by this subsection.

(f) DIRECT MAIL DELIVERY TO CUBA.—The United States Postal Service shall

take such actions as are necessary to provide direct mail service to and from Cuba,

including, in the absence of common carrier service between the 2 countries, the use

of charter service providers.

(g) ASSISTANCE TO SUPPORT DEMOCRACY IN CUBA.—The United States

Government may provide assistance, through appropriate nongovernmental
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organizations, for the support of individuals and organizations to promote

nonviolent democratic change in Cuba.

SEC. 1706. SANCTIONS.
(a) PROHIBITIONONCERTAINTRANSACTIONSBETWEENCERTAINUNITEDSTATES

FIRMS AND CUBA.—

(1) PROHIBITION.—Notwithstanding any other provision of law, no license

may be issued for any transaction described in section 515.559 of title 31, Code

of Federal Regulations, as in effect on July 1, 1989.

(2) APPLICABILITY TO EXISTINGCONTRACTS.—Paragraph (1) shall not affect

any contract entered into before the date of the enactment of this Act.

(b) PROHIBITIONS ON VESSELS.—

(1) VESSELS ENGAGING IN TRADE.—Beginning on the 61st day after the date

of the enactment of this Act, a vessel which enters a port or place in Cuba to

engage in the trade of goods or services may not, within 180 days after

departure from such port or place in Cuba, load or unload any freight at any

place in the United States, except pursuant to a license issued by the Secretary

of the Treasury.

(2) VESSELS CARRYINGGOODSOR PASSENGERS TOOR FROMCUBA.—Except

as specifically authorized by the Secretary of the Treasury, a vessel carrying

goods or passengers to or from Cuba or carrying goods in which Cuba or a

Cuban national has any interest may not enter a United States port.

(3) INAPPLICABILITY OF SHIP STORES GENERAL LICENSE.—No commodities

which may be exported under a general license described in section 771.9 of

title 15, Code of Federal Regulations, as in effect on May 1, 1992, may be

exported under a general license to any vessel carrying goods or passengers to

or from Cuba or carrying goods in which Cuba or a Cuban national has an

interest.

(4) DEFINITIONS.—As used in this subsection—

(A) the term "vessel" includes every description of water craft or other

contrivance used, or capable of being used, as a means of transportation in

water, but does not include aircraft;

(B) the term "United States" includes the territories and possessions of

the United States and the customs waters of the United States (as defined

in section 401 of the Tariff Act of 1930 (19 U.S.C. 1401)); and

(C) the term “Cuban national” means a national of Cuba, as the term

“national is defined in 1515.302 of title 31, Code of Federal Regulations,

as of August 1, 1992.

(c) RESTRICTIONS ON REMITTANCES TO CUBA.—The President shall establish

strict limits on remittances to Cuba by United States persons for the purpose of

financing the travel of Cubans to the United States, in order to ensure that such

remittances reflect only the reasonable costs associated with such travel, and are not

used by the Government of Cuba as a means of gaining access to United States

currency.
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(d) CLARIFICATION OF APPLICABILITY OF SANCTIONS.—The prohibitions

contained in subsections (a), (b), and (c) shall not applywith respect to any activity

otherwise permitted by section 1705 or section 1707 of this Act or any activity

whichmay not be regulated or prohibited under section 5(b)(4) of the TradingWith

the Enemy Act (50 U.S.C. App. 5(b)(4)).

SEC. 1707. POLICY TOWARD A TRANSITIONAL CUBAN GOVERNMENT.
Food, medicine, and medical supplies for humanitarian purposes should bemade

available for Cuba under the Foreign Assistance Act of 1961 and the Agricultural

Trade Development and Assistance Act of 1954 if the President determines and

certifies to the Committee on Foreign Affairs of the House of Representatives and

the Committee on Foreign Relations of the Senate that the government in power in

Cuba—

(1) has made a public commitment to hold free and fair elections for a new

government within 6 months and is proceeding to implement that decision;

(2) has made a public commitment to respect, and is respecting,

internationally recognized human rights and basic democratic freedoms; and

(3) is not providing weapons or funds to any group, in any other country, that

seeks the violent overthrow of the government of that country.

SEC. 1708. POLICY TOWARD ADEMOCRATIC CUBAN GOVERNMENT.
(a) WAIVER OF RESTRICTIONS.—The President may waive the requirements of

section 1706 if the President determines and reports to the Congress that the

Government of Cuba—

(1) has held free and fair elections conducted under internationally

recognized observers;

(2) has permitted opposition parties ample time to organize and campaign for

such elections, and has permitted full access to the media to all candidates in

the elections;

(3) is showing respect for the basic civil liberties and human rights of the

citizens of Cuba;

(4) is moving toward establishing a free market economic system; and

(5) has committed itself to constitutional change that would ensure regular

free and fair elections that meet the requirements of paragraph (2).

(b) POLICIES.—If the President makes a determination under subsection (a), the

President shall take the following actions with respect to a Cuban Government

elected pursuant to elections described in subsection (a):

(1) To encourage the admission or reentry of such government to

international organizations and international financial institutions.

(2) To provide emergency relief during Cuba's transition to a viable

economic system.

(3) To take steps to end the United States trade embargo of Cuba.

SEC. 1709. EXISTING CLAIMS NOT AFFECTED.
Except as provided in section 1705(a), nothing in this title affects the provisions

of section 620(a)(2) of the Foreign Assistance Act of 1961.
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SEC. 1710. ENFORCEMENT.
(a) ENFORCEMENT AUTHORITY.—The authority to enforce this title shall be

carried out by the Secretary of the Treasury. The Secretary of the Treasury shall

exercise the authorities of the TradingWith the EnemyAct in enforcing this title. In

carrying out this subsection, the Secretary of the Treasury shall take the necessary

steps to ensure that activities permitted under section 1705 are carried out for the

purposes set forth in this title and not for purposes of the accumulation by the

Cuban Government of excessive amounts of United States currency or the

accumulation of excessive profits by any person or entity.

(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be

appropriated to the Secretary of the Treasury such sums as may be necessary to

carry out this title.

(c) PENALTIES UNDER THE TRADINGWITH THE ENEMYACT.—[Amends section

16 of the Trading With the Enemy Act (50 U.S.C. App. 16):

“(a) Whoever shall willfully violate any of the provisions of this Act or of any

license, rule, or regulation issued thereunder, and whoever shall willfully violate,

neglect, or refuse to comply with any order of the President issued in compliance

with the provisions of the Act shall, upon conviction, be fined not more than

$1,000,000 or is a natural person, be fined not more than $100,000, or imprisoned

for not more than ten years or both; and the officer, director, or agent of any

corporation who knowingly participates in such violation shall, upon conviction, be

fined not more than $100,000 or imprisoned for not more than ten years or both.

"(b)(1) A civil penalty of not to exceed $50,000 may be imposed by the Secretary

of the Treasury on any person who violates any license, order, rule, or regulation

issued in compliance with the provisions of this Act.

"(2) Any property, funds, securities, papers, or other articles or documents,

or any vessel, together with its tackle, apparel, furniture, and equipment, that is

the subject of a violation under paragraph (1) shall, at the discretion of the

Secretary of the Treasury, be forfeited to the United States Government.

"(3) The penalties provided under this subsection may be imposed only on

the record after opportunity for an agency hearing in accordance with sections

554 through 557 of title 5, United States Code, with the right to prehearing

discovery.

"(4) Judicial review of any penalty imposed under this subsection may be

had to the extent provided in section 702 of title 5, United States Code.

“(c) Upon conviction, any property, funds, securities, papers, or other articles or

documents, or any vessel, together with tackle, apparel, furniture, and equipment,

concerned in any violation of subsection (a) may be forfeited to the United

States.”.]
(d) APPLICABILITY OF PENALTIES.—The penalties set forth in section 16 of the

TradingWith the EnemyAct shall apply to violations of this title to the same extent

as such penalties apply to violations under that Act.
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(e) OFFICEOFFOREIGNASSETSCONTROL.—TheDepartment of the Treasury shall

establish and maintain a branch of the Office of Foreign Assets Control in Miami,

Florida, in order to strengthen the enforcement of this title.

SEC. 1711. DEFINITION.
As used in this title, the term "United States person" means any United States

citizen or alien admitted for permanent residence in the United States, and any

corporation, partnership, or other organization organized under the laws of the

United States.

SEC. 1712. EFFECTIVE DATE.
This Act shall take effect on the date of the enactment of this Act.

Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of 1996

[Excerpts]

[22 U.S.C. 6032, 6040, and 6062-6064; Public Law 104-114]

TITLE I—STRENGTHENING INTERNATIONAL SANCTIONS AGAINST

THE CASTRO GOVERNMENT

* * * * * * *

SEC. 102. ENFORCEMENT OF THE ECONOMIC EMBARGO OF CUBA.
(a) POLICY.—

(1) RESTRICTIONS BY OTHER COUNTRIES.—The Congress hereby reaffirms

section 1704(a) of the Cuban Democracy Act of 1992, which states that the

President should encourage foreign countries to restrict trade and credit

relations with Cuba in a manner consistent with the purposes of that Act.

(2) SANCTIONS ON OTHER COUNTRIES.—The Congress further urges the

President to take immediate steps to apply the sanctions described in section

1704(b)(1) of that Act against countries assisting Cuba.

(b) DIPLOMATIC EFFORTS.—The Secretary of State should ensure that United

States diplomatic personnel abroad understand and, in their contacts with foreign

officials, are communicating the reasons for the United States economic embargo

of Cuba, and are urging foreign governments to cooperate more effectivelywith the

embargo.

(c) EXISTING REGULATIONS.—The President shall instruct the Secretary of the

Treasury and the Attorney General to enforce fully the Cuban Assets Control

Regulations set forth in part 515 of title 31, Code of Federal Regulations.

(d) TRADINGWITH THE ENEMY ACT.—

[(1) amends section 16(b) of the Trading With the Enemy Act (50 U.S.C.

App. 16(b)), as added by Public Law 102-484, to read as follows:

["(b)(1) A civil penalty of not to exceed $50,000 may be imposed by the

Secretary of the Treasury on any person who violates any license, order,

rule, or regulation issued in compliance with the provisions of this Act.
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["(2) Any property, funds, securities, papers, or other articles or

documents, or any vessel, together with its tackle, apparel, furniture, and

equipment, that is the subject of a violation under paragraph (1) shall, at

the direction of the Secretary of the Treasury, be forfeited to the United

States Government.

["(3) The penalties provided under this subsectionmaybe imposed only
on the record after opportunity for an agency hearing in accordance with

sections 554 through 557 of title 5, United States Code, with the right to

prehearing discovery.

["(4) Judicial review of any penalty imposed under this subsection may

be had to the extent provided in section 702 of title 5, United States

Code.".

[(2) Further amends section 16 of the Trading With the Enemy Act by

striking subsection (b), as added by Public Law 102-393, concerning criminal

forfeiture.]
(e) DENIAL OF VISAS TO CERTAIN CUBAN NATIONALS.—It is the sense of the

Congress that the President should instruct the Secretary of State and the Attorney

General to enforce fully existing regulations to deny visas to Cuban nationals

considered by the Secretary of State to be officers or employees of the Cuban

Government or of the Communist Party of Cuba.

[(f) Amends section 1704(b)(2) of the Cuban DemocracyAct of 1992 (22 U.S.C.

6003(b)(2)) concerning coverage of debt-for-equity swaps by the economic

embargo of Cuba.

[(g) Amends section 1705(e) of the Cuban Democracy Act of 1992 (22 U.S.C.

6004(e)) concerning telecommunications services.

(h) CODIFICATIONOFECONOMICEMBARGO.—The economic embargo ofCuba, as

in effect on March 1, 1996, including all restrictions under part 515 of title 31,

Code of Federal Regulations, shall be in effect upon the enactment of this Act, and

shall remain in effect, subject to section 204 of this Act.

* * * * * * *

SEC. 110. IMPORTATION SAFEGUARD AGAINST CERTAIN CUBAN PRODUCTS.
(a) PROHIBITION ON IMPORT OF AND DEALINGS IN CUBAN PRODUCTS.—The

Congress notes that section 515.204 of title 31, Code of Federal Regulations,

prohibits the entry of, and dealings outside the United States in, merchandise that—

(1) is of Cuban origin;

(2) is or has been located in or transported from or through Cuba; or

(3) is made or derived in whole or in part of any article which is the growth,

produce, or manufacture of Cuba.

(b) EFFECTOFNAFTA.—The Congress notes that United States accession to the

North American Free Trade Agreement does not modify or alter the United States

sanctions against Cuba. The statement of administrative action accompanying that

trade agreement specifically states the following:
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(1) "The NAFTA rules of origin will not in any way diminish the Cuban

sanctions program. . . . Nothing in the NAFTA would operate to override this

prohibition.".

(2) "Article 309(3) [of the NAFTA] permits the United States to ensure that

Cuban products or goods made fromCubanmaterials are not imported into the

United States fromMexico or Canada and that United States products are not

exported to Cuba through those countries.".

(c) RESTRICTIONOFSUGAR IMPORTS.—The Congress notes that section 902(c) of

the Food Security Act of 1985 (Public Law 99-198) requires the President not to

allocate any of the sugar import quota to a country that is a net importer of sugar

unless appropriate officials of that country verify to the President that the country

does not import for reexport to the United States any sugar produced in Cuba.

(d) ASSURANCESREGARDINGSUGARPRODUCTS.—Protection of essential security

interests of the United States requires assurances that sugar products that are

entered, or withdrawn fromwarehouse for consumption, into the customs territory

of the United States are not products of Cuba.

TITLE II—ASSISTANCE TO A FREE AND INDEPENDENT CUBA

* * * * * * *

SEC. 202. ASSISTANCE FOR THE CUBAN PEOPLE.
(a) AUTHORIZATION.—

(1) IN GENERAL.—The President shall develop a plan for providing economic

assistance to Cuba at such time as the President determines that a transition

government or a democratically elected government in Cuba (as determined

under section 203(c)) is in power.

(2) EFFECTONOTHER LAWS.—Assistancemaybe provided under this section

subject to an authorization of appropriations and subject to the availability of

appropriations.

(b) PLAN FOR ASSISTANCE.—

(1) DEVELOPMENT OF PLAN.—The President shall develop a plan for

providing assistance under this section—

(A) to Cuba when a transition government in Cuba is in power; and

(B) to Cuba when a democratically elected government in Cuba is in

power.

(2) TYPES OF ASSISTANCE.—Assistance under the plan developed under

paragraph (1) may, subject to an authorization of appropriations and subject to

the availability of appropriations, include the following:

(A) TRANSITION GOVERNMENT.—

(i) Except as provided in clause (ii), assistance to Cuba under a

transition government shall, subject to an authorization of

appropriations and subject to the availability of appropriations, be

limited to—



- 1118 -

(I) such food, medicine, medical supplies and equipment, and

assistance to meet emergency energy needs, as is necessary to

meet the basic human needs of the Cuban people; and

(II) assistance described in subparagraph (C).

(ii) Assistance in addition to assistance under clause (i) may be

provided, but only after the President certifies to the appropriate

congressional committees, in accordance with procedures applicable

to reprogramming notifications under section 634A of the Foreign

Assistance Act of 1961, that such assistance is essential to the

successful completion of the transition to democracy.

(iii) Only after a transition government in Cuba is in power,

freedom of individuals to travel to visit their relatives without any

restrictions shall be permitted.

(B) DEMOCRATICALLY ELECTED GOVERNMENT.—Assistance to a

democratically elected government in Cuba may, subject to an

authorization of appropriations and subject to the availability of

appropriations, consist of economic assistance in addition to assistance

available under subparagraph (A), together with assistance described in

subparagraph (C). Such economic assistance may include—

(i) assistance under chapter 1 of part I (relating to development

assistance), and chapter 4 of part II (relating to the economic support

fund), of the Foreign Assistance Act of 1961;

(ii) assistance under the Agricultural Trade Development and

Assistance Act of 1954;

(iii) financing, guarantees, and other forms of assistance provided

by the Export-Import Bank of the United States;

(iv) financial support provided by the Overseas Private Investment

Corporation for investment projects in Cuba;

(v) assistance provided by the Trade and Development Agency;

(vi) Peace Corps programs; and

(vii) other appropriate assistance to carry out the policy of section

201.

(C) MILITARY ADJUSTMENT ASSISTANCE.—Assistance to a transition

government in Cuba and to a democratically elected government in Cuba

shall also include assistance in preparing the Cuban military forces to

adjust to an appropriate role in a democracy.

(c) STRATEGY FOR DISTRIBUTION.—The plan developed under subsection (b)

shall include a strategy for distributing assistance under the plan.

(d) DISTRIBUTION.—Assistance under the plan developed under subsection (b)

shall be provided through United States Government organizations and

non-governmental organizations and private and voluntary organizations, whether

within or outside the United States, including humanitarian, educational, labor, and

private sector organizations.
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(e) INTERNATIONAL EFFORTS.—The President shall take the necessary steps—

(1) to seek to obtain the agreement of other countries and of international

financial institutions and multilateral organizations to provide to a transition

government in Cuba, and to a democratically elected government in Cuba,

assistance comparable to that provided by the United States under this Act; and

(2) to work with such countries, institutions, and organizations to coordinate

all such assistance programs.

(f) COMMUNICATION WITH THE CUBAN PEOPLE.—The President shall take the

necessary steps to communicate to the Cuban people the plan for assistance

developed under this section.

(g) REPORT TO CONGRESS.—Not later than 180 days after the date of the

enactment of this Act, the President shall transmit to the appropriate congressional

committees a report describing in detail the plan developed under this section.

(h) REPORT ON TRADE AND INVESTMENT RELATIONS.—

(1) REPORT TO CONGRESS.—The President, following the transmittal to the

Congress of a determination under section 203(c)(3) that a democratically

elected government in Cuba is in power, shall submit to the Committee on

Ways and Means of the House of Representatives and the Committee on

Finance of the Senate and the appropriate congressional committees a report

that describes—

(A) acts, policies, and practices which constitute significant barriers to,

or distortions of, United States trade in goods or services or foreign direct

investment with respect to Cuba;

(B) policy objectives of the United States regarding trade relations with

a democratically elected government in Cuba, and the reasons therefor,

including possible—

(i) reciprocal extension of nondiscriminatory trade treatment (most-

favored-nation treatment);

(ii) designation of Cuba as a beneficiary developing country under

title V of the Trade Act of 1974 (relating to the Generalized System

of Preferences) or as a beneficiary country under the CaribbeanBasin

Economic Recovery Act, and the implications of such designation

with respect to trade with any other country that is such a beneficiary

developing country or beneficiary country or is a party to the North

American Free Trade Agreement; and

(iii) negotiations regarding free trade, including the accession of

Cuba to the North American Free Trade Agreement;

(C) specific trade negotiating objectives of the United States with

respect to Cuba, including the objectives described in section 108(b)(5) of

the North American Free Trade Agreement Implementation Act (19

U.S.C. 3317(b)(5)); and
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(D) actions proposed or anticipated to be undertaken, and any proposed

legislation necessary or appropriate, to achieve any of such policy and

negotiating objectives.

(2) CONSULTATION.—The President shall consult with the Committee on

Ways and Means of the House of Representatives and the Committee on

Finance of the Senate and the appropriate congressional committees and shall

seek advice from the appropriate advisory committees established under

section 135 of the Trade Act of 1974 regarding the policy and negotiating

objectives and the legislative proposals described in paragraph (1).

SEC. 203. COORDINATION OF ASSISTANCE PROGRAM; IMPLEMENTATION AND

REPORTS TO CONGRESS; REPROGRAMMING.
(a) COORDINATING OFFICIAL.—The President shall designate a coordinating

official who shall be responsible for—

(1) implementing the strategy for distributing assistance described in section

202(b);

(2) ensuring the speedy and efficient distribution of such assistance; and

(3) ensuring coordination among, and appropriate oversight by, the agencies

of the United States that provide assistance described in section 202(b),

including resolving any disputes among such agencies.

(b) UNITED STATES-CUBA COUNCIL.—Upon making a determination under

subsection (c)(3) that a democratically elected government in Cuba is in power, the

President, after consultation with the coordinating official, is authorized to

designate a United States-Cuba council—

(1) to ensure coordination between the United States Government and the

private sector in responding to change in Cuba, and in promotingmarket-based

development in Cuba; and

(2) to establish periodic meetings between representatives of the United

States and Cuban private sectors for the purpose of facilitating bilateral trade.

(c) IMPLEMENTATION OF PLAN; REPORTS TO CONGRESS.—

(1) IMPLEMENTATION WITH RESPECT TO TRANSITION GOVERNMENT.—Upon

making a determination that a transition government in Cuba is in power, the

President shall transmit that determination to the appropriate congressional

committees and shall, subject to an authorization of appropriations and subject

to the availability of appropriations, commence the delivery and distribution of

assistance to such transition government under the plan developed under

section 202(b).

(2) REPORTS TO CONGRESS.—

(A) The President shall transmit to the appropriate congressional

committees a report setting forth the strategy for providing assistance

described in section 202(b)(2) (A) and (C) to the transition government in

Cuba under the plan of assistance developed under section 202(b), the

types of such assistance, and the extent to which such assistance has been

distributed in accordance with the plan.
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(B) The President shall transmit the report not later than 90 days after

making the determination referred to in paragraph (1), except that the

President shall transmit the report in preliminary form not later than 15

days after making that determination.

(3) IMPLEMENTATION WITH RESPECT TO DEMOCRATICALLY ELECTED

GOVERNMENT.—The President shall, upon determining that a democratically

elected government in Cuba is in power, submit that determination to the

appropriate congressional committees and shall, subject to an authorization of

appropriations and subject to the availability of appropriations, commence the

delivery and distribution of assistance to such democratically elected

government under the plan developed under section 202(b).

(4) ANNUALREPORTS TOCONGRESS.—Not later than 60 days after the end of

each fiscal year, the President shall transmit to the appropriate congressional

committees a report on the assistance provided under the plan developed under

section 202(b), including a description of each type of assistance, the amounts

expended for such assistance, and a description of the assistance to be provided

under the plan in the current fiscal year.

(d) REPROGRAMMING.—Any changes in the assistance to be provided under the

plan developed under section 202(b) may not be made unless the President notifies

the appropriate congressional committees at least 15 days in advance in accordance

with the procedures applicable to reprogramming notifications under section 634A

of the Foreign Assistance Act of 1961 (22 U.S.C. 2394-1).

SEC. 204. TERMINATION OF THE ECONOMIC EMBARGO OF CUBA.
(a) PRESIDENTIALACTIONS.—Upon submitting a determination to the appropriate

congressional committees under section 203(c)(1) that a transition government in

Cuba is in power, the President, after consultation with the Congress, is authorized

to take steps to suspend the economic embargo of Cuba and to suspend the right of

action created in section 302 with respect to actions thereafter filed against the

Cuban Government, to the extent that such steps contribute to a stable foundation

for a democratically elected government in Cuba.

(b) SUSPENSION OF CERTAIN PROVISIONS OF LAW.—In carrying out subsection

(a), the President may suspend the enforcement of—

(1) section 620(a) of the Foreign Assistance Act of 1961 (22 U.S.C.

2370(a));

(2) section 620(f) of the Foreign Assistance Act of 1961 (22U.S.C. 2370(f))

with respect to the "Republic of Cuba";

(3) sections 1704, 1705(d), and 1706 of the Cuban Democracy Act of 1992

(22 U.S.C. 6003, 6004(d), and 6005);

(4) section 902(c) of the Food Security Act of 1985;

and

(5) the prohibitions on transactions described in part 515 of title 31, Code of

Federal Regulations.
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(c) ADDITIONAL PRESIDENTIAL ACTIONS.—Upon submitting a determination to

the appropriate congressional committees under section 203(c)(3) that a

democratically elected government in Cuba is in power, the President shall take

steps to terminate the economic embargo of Cuba, including the restrictions under

part 515 of title 31, Code of Federal Regulations.

(d) CONFORMINGAMENDMENTS.—On the date on which the President submits a

determination under section 203(c)(3)—

(1) section 620(a) of the Foreign Assistance Act of 1961 (22U.S.C. 2370(a))

is repealed;

(2) section 620(f) of the Foreign Assistance Act of 1961 (22 U.S.C. 2370(f))

is amended by striking "Republic of Cuba";

(3) sections 1704, 1705(d), and 1706 of the Cuban Democracy Act of 1992

(22 U.S.C. 6003, 6004(d), and 6005) are repealed; and

(4) section 902(c) of the Food Security Act of 1985 is repealed.

(e) REVIEW OF SUSPENSION OF ECONOMIC EMBARGO.—

(1) REVIEW.—If the President takes action under subsection (a) to suspend

the economic embargo of Cuba, the President shall immediately so notify the

Congress. The President shall report to the Congress no less frequently than

every 6 months thereafter, until he submits a determination under section

203(c)(3) that a democratically elected government inCuba is in power, on the

progress being made by Cuba toward the establishment of such a

democratically elected government. The action of the President under

subsection (a) shall cease to be effective upon the enactment of a joint

resolution described in paragraph (2).

(2) JOINT RESOLUTIONS.—For purposes of this subsection, the term "joint

resolution" means only a joint resolution of the 2 Houses of Congress, the

matter after the resolving clause of which is as follows: "That the Congress

disapproves the action of the President under section 204(a) of the Cuban

Liberty and Democratic Solidarity (LIBERTAD) Act of 1996 to suspend the

economic embargo of Cuba, notice of which was submitted to the Congress on

__.", with the blank space being filled with the appropriate date.

(3) REFERRALTO COMMITTEES.—Joint resolutions introduced in theHouse of

Representatives shall be referred to the Committee on International Relations

and joint resolutions introduced in the Senate shall be referred to the

Committee on Foreign Relations.

(4) PROCEDURES.—

(A) Any joint resolution shall be considered in the Senate in accordance

with the provisions of section 601(b) of the International Security

Assistance and Arms Export Control Act of 1976.

(B) For the purpose of expediting the consideration and enactment of

joint resolutions, a motion to proceed to the consideration of any joint

resolution after it has been reported by the appropriate committee shall be

treated as highly privileged in the House of Representatives.



- 1123 -

(C) Not more than 1 joint resolution may be considered in the House

of Representatives and the Senate in the 6-month period beginning on

the date on which the President notifies the Congress under paragraph

(1) of the action taken under subsection (a), and in each 6-month period

thereafter.

C. ECONOMIC SANCTIONS AGAINST LIBYA, IRAN, AND IRAQ22

Sections 504 and 505 of the International Security and Development
Cooperation Act of 1985

[22 U.S.C. 2349 aa-8, aa-9; Public Law 99-83]

SEC. 504. PROHIBITION ON IMPORTS FROM AND EXPORTS TO LIBYA.
(a) PROHIBITION ON IMPORTS.—Notwithstanding any other provision of law, the

President may prohibit any article grown, produced, extracted, or manufactured in

Libya from being imported into the United States.

(b) PROHIBITIONONEXPORTS.—Notwithstanding any other provision of law, the

President may prohibit any goods or technology, including technical data or other

information, subject to the jurisdiction of the United States or exported by any

person subject to the jurisdiction of the United States, frombeing exported to Libya.

(c) “UNITED STATES” DEFINED.—For purposes of this section, the term "United

States", when used in a geographical sense, includes territories and possessions of

the United States.

SEC. 505. BAN ON IMPORTING GOODS AND SERVICES FROM COUNTRIES

SUPPORTING TERRORISM.
(a) AUTHORITY.—The President may ban the importation into the United States

of any good or service from any country which supports terrorism or terrorist

organizations or harbors terrorists or terrorist organizations.

(b) CONSULTATION.—The President, in every possible instance, shall consult with

the Congress before exercising the authority granted by this section and shall

consult regularly with the Congress so long as that authority is being exercised.

(c) REPORTS.—Whenever the President exercises the authority granted by this

section, he shall immediately transmit to the Congress a report specifying—

(1) the country with respect to which the authority is to be exercised and the

imports to be prohibited;

(2) the circumstances which necessitate the exercise of such authority;

(3) why the President believes those circumstances justify the exercise of

such authority; and

(4) why the President believes the prohibitions are necessary to deal with

those circumstances.

22
Including broader provisions related to international terrorism contained as part of this legislation.
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At least once during each succeeding 6-month period after transmitting a report

pursuant to this subsection, the President shall report to the Congresswith respect to

the actions taken, since the last such report, pursuant to this section andwith respect

to any changes which have occurred concerning any information previously

furnished pursuant to this subsection.

(d) “UNITED STATES” DEFINED.—For purposes of this section, the term "United

States" includes territories and possessions of the United States.

Iraq Sanctions Act of 1990

(Sections 586-586I of the Foreign Assistance and Related Programs
Appropriation Act, 1991)

[Excerpts]

[50 U.S.C. 1701 note; Public Law 101-513]

SEC. 586. SHORT TITLE.
Sections 586 through 586J of this Act may be cited as the "Iraq Sanctions Act of

1990".

* * * * * * *

SEC. 586C. TRADE EMBARGO AGAINST IRAQ.
(a) CONTINUATIONOFEMBARGO.—Except as otherwise provided in this section,

the President shall continue to impose the trade embargo and other economic

sanctions with respect to Iraq and Kuwait that the United States is imposing, in

response to Iraq's invasion of Kuwait, pursuant to Executive Orders Numbered

12724 and 12725 (August 9, 1990) and, to the extent they are still in effect,

Executive Orders Numbered 12722 and 12723 (August 2, 1990). Notwithstanding

any other provision of law, no funds, credits, guarantees, or insurance appropriated

or otherwise made available by this or any other Act for fiscal year 1991 or any

fiscal year thereafter shall be used to support or administer any financial or

commercial operation of any United States Government department, agency, or

other entity, or of any person subject to the jurisdiction of the United States, for the

benefit of the Government of Iraq, its agencies or instrumentalities, or any person

working on behalf of the Government of Iraq, contrary to the trade embargo and

other economic sanctions imposed in accordance with this section.

(b) HUMANITARIAN ASSISTANCE.—To the extent that transactions involving

foodstuffs or payments for foodstuffs are exempted "in humanitarian circumstances"

from the prohibitions established by the United States pursuant to United Nations

Security Council Resolution 661 (1990), those exemptions shall be limited to

foodstuffs that are to be provided consistent with United Nations Security Council

Resolution 666 (1990) and other relevant Security Council resolutions.
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(c) NOTICE TO CONGRESS OF EXCEPTIONS TO AND TERMINATION OF

SANCTIONS.—

(1) NOTICE OF REGULATIONS.—Any regulations issued after the date of

enactment of this Act with respect to the economic sanctions imposed with

respect to Iraq and Kuwait by the United States under Executive Orders

Numbered 12722 and 12723 (August 2, 1990) and Executive Orders

Numbered 12724 and 12725 (August 9, 1990) shall be submitted to the

Congress before these regulations take effect.

(2) NOTICE OF TERMINATION OF SANCTIONS.—The President shall notify the

Congress at least 15 days before the termination, in whole or in part, of any

sanction imposed with respect to Iraq or Kuwait pursuant to those Executive

orders.

(d) RELATION TO OTHER LAWS.—

(1) SANCTIONS LEGISLATION.—The sanctions that are described in subsection

(a) are in addition to, and not in lieu of the sanctions provided for in section

586G of this Act or any other provision of law.

(2) NATIONALEMERGENCIES ANDUNITEDNATIONS LEGISLATION.—Nothing

in this section supersedes any provision of the National Emergencies Act or

any authority of the President under the International Emergency Economic

Powers Act or section 5(a) of the United Nations Participation Act of 1945.

SEC. 586D. COMPLIANCE WITH UNITED NATIONS SANCTIONS AGAINST IRAQ.
(a) DENIALOFASSISTANCE.—None of the funds appropriated or otherwise made

available pursuant to this Act to carry out the Foreign Assistance Act of 1961

(including title IV of chapter 2 of part I, relating to the Overseas Private Investment

Corporation) or the Arms Export Control Act may be used to provide assistance to

any country that is not in compliance with the United Nations Security Council

sanctions against Iraq unless the President determines and so certifies to the

Congress that—

(1) such assistance is in the national interest of the United States;

(2) such assistance will directly benefit the needy people in that country; or

(3) the assistance to be provided will be humanitarian assistance for foreign

nationals who have fled Iraq and Kuwait.

(b) IMPORTSANCTIONS.—If the President considers that the taking of such action

would promote the effectiveness of the economic sanctions of the United Nations

and the United States imposed with respect to Iraq, and is consistent with the

national interest, the President may prohibit, for such a period of time as he

considers appropriate, the importation into the United States of any or all products

of any foreign country that has not prohibited—

(1) the importation of products of Iraq into its customs territory, and

(2) the export of its products to Iraq.

SEC. 586E. PENALTIES FOR VIOLATIONS OF EMBARGO.
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Notwithstanding section 206 of the International Emergency Economic Powers

Act (50 U.S.C. 1705) and section 5(b) of the United Nations Participation Act of

1945 (22 U.S.C. 287c(b))—

(1) a civil penalty of not to exceed $250,000 may be imposed on any person

who, after the date of enactment of this Act, violates or evades or attempts to

violate or evade Executive Order Numbered 12722, 12723, 12724, or 12725 or

any license, order, or regulation issued under any such Executive order; and

(2) whoever, after the date of enactment of this Act, willfully violates or

evades or attempts to violate or evade Executive Order Numbered 12722,

12723, 12724, or 12725 or any license, order, or regulation issued under any

such Executive order—

(A) shall, upon conviction, be fined not more than $1,000,000, if a

person other than a natural person; or

(B) if a natural person, shall, upon conviction, be fined not more than

$1,000,000, be imprisoned for not more than 12 years, or both.

Any officer, director, or agent of any corporation who knowingly participates

in a violation, evasion, or attempt described in paragraph (2) may be punished

by imposition of the fine or imprisonment (or both) specified in subparagraph

(B) of that paragraph.

* * * * * * *

SEC. 586G. SANCTIONS AGAINST IRAQ.
(a) IMPOSITION.—Except as provided in section 586H, the following sanctions

shall apply with respect to Iraq:

(1) FMSSALES.—The United States Government shall not enter into any sale

with Iraq under the Arms Export Control Act.

(2) COMMERCIAL ARMS SALES.—Licenses shall not be issued for the export

to Iraq of any item on the United States Munitions List.

(3) EXPORTS OF CERTAIN GOODS AND TECHNOLOGY.—The authorities of

section 6 of the Export Administration Act of 1979 (50 U.S.C. App. 2405)

shall be used to prohibit the export to Iraq of any goods or technology listed

pursuant to that section or section 5(c)(1) of that Act (50 U.S.C. App.

2404(c)(1)) on the control list provided for in section 4(b) of that Act (50

U.S.C. App. 2403(b)).

(4) NUCLEAR EQUIPMENT, MATERIALS, AND TECHNOLOGY.—

(A) NRC LICENSES.—The Nuclear Regulatory Commission shall not

issue any license or other authorization under the Atomic Energy Act of

1954 (42 U.S.C. 2011 and following) for the export to Iraq of any source

or special nuclear material, any production or utilization facility, any

sensitive nuclear technology, any component, item, or substance

determined to have significance for nuclear explosive purposes pursuant to

section 109b of the Atomic Energy Act of 1954 (42 U.S.C. 2139(b)), or

any other material or technology requiring such a license or authorization.
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(B) DISTRIBUTION OF NUCLEAR MATERIALS.—The authority of the

Atomic Energy Act of 1954 shall not be used to distribute any special

nuclear material, source material, or byproduct material to Iraq.

(C) DOEAUTHORIZATIONS.—The Secretary of Energy shall not provide

a specific authorization under section 57b. (2) of the Atomic Energy Act

of 1954 (42 U.S.C. 2077(b)(2)) for any activity that would constitute

directly or indirectly engaging in Iraq in activities that require a specific

authorization under that section.

(5) ASSISTANCE FROM INTERNATIONAL FINANCIAL INSTITUTIONS.—The

United States shall oppose any loan or financial or technical assistance to Iraq

by international financial institutions in accordance with section 701 of the

International Financial Institutions Act (22 U.S.C. 262d).

(6) ASSISTANCE THROUGH THE EXPORT-IMPORT BANK.—Credits and credit

guarantees through the Export-Import Bank of theUnited States shall be denied

to Iraq.

(7) ASSISTANCE THROUGHTHECOMMODITYCREDITCORPORATION.—Credit,

credit guarantees, and other assistance through the Commodity Credit

Corporation shall be denied to Iraq.

(8) FOREIGN ASSISTANCE.—All forms of assistance under the Foreign

Assistance Act of 1961 (22 U.S.C. 2151 and following) other than emergency

assistance for medical supplies and other forms of emergency humanitarian

assistance, and under the Arms Exports Control Act (22 U.S.C. 2751 and

following) shall be denied to Iraq.

(b) CONTRACTSANCTITY.—For purposes of the export controls imposed pursuant

to subsection (a)(3), the date described in subsection (m)(1) of section 6 of the

Export Administration Act of 1979 (50 U.S.C. App. 2405) shall be deemed to be

August 1, 1990.

SEC. 586H. WAIVER AUTHORITY.
(a) INGENERAL.—The President maywaive the requirements of any paragraph of

section 586G(a) if the President makes a certification under subsection (b) or

subsection (c).

(b) CERTIFICATION OF FUNDAMENTAL CHANGES IN IRAQI POLICIES AND

ACTIONS.—The authority of subsection (a) may be exercised 60 days after the

President certifies to the Congress that—

(1) the Government of Iraq—

(A) has demonstrated, through a pattern of conduct, substantial

improvement in its respect for internationally recognized human rights;

(B) is not acquiring, developing, or manufacturing (i) ballistic missiles,

(ii) chemical, biological, or nuclear weapons, or (iii) components for such

weapons; has forsworn the first use of such weapons; and is taking

substantial and verifiable steps to destroy or otherwise dispose of any such

missiles and weapons it possesses; and

(C) does not provide support for international terrorism;
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(2) the Government of Iraq is in substantial compliance with its obligations

under international law, including—

(A) the Charter of the United Nations;

(B) the International Covenant on Civil and Political Rights (done at

New York, December 16, 1966) and the International Covenant on

Economic, Social, and Cultural Rights (done at NewYork, December 16,

1966);

(C) the Convention on the Prevention and Punishment of the Crime of

Genocide (done at Paris, December 9, 1948);

(D) the Protocol for the Prohibition of the Use inWar of Asphyxiating,

Poisonous or Other Gases, and of Bacteriological Methods of Warfare

(done at Geneva, June 17, 1925);

(E) the Treaty on the Non-Proliferation of Nuclear Weapons (done at

Washington, London, and Moscow, July 1, 1968); and

(F) the Convention on the Prohibition of the Development, Production

and Stockpiling of Bacteriological (Biological) and Toxin Weapons and

on Their Destruction (done at Washington, London, and Moscow, April

10, 1972); and

(3) the President has determined that it is essential to the national interests of

the United States to exercise the authority of subsection (a).

(c) CERTIFICATION OF FUNDAMENTAL CHANGES IN IRAQI LEADERSHIP AND

POLICIES.—The authority of subsection (a) may be exercised 30 days after the

President certifies to the Congress that—

(1) there has been a fundamental change in the leadership of theGovernment

of Iraq; and

(2) the newGovernment of Iraq has provided reliable and credible assurance

that—

(A) it respects internationally recognized human rights and it will

demonstrate such respect through its conduct;

(B) it is not acquiring, developing, or manufacturing and it will not

acquire, develop, or manufacture (i) ballistic missiles, (ii) chemical,

biological, or nuclear weapons, or (iii) components for such weapons; has

forsworn the first use of such weapons; and is taking substantial and

verifiable steps to destroy or otherwise dispose of any such missiles and

weapons it possesses;

(C) it is not and will not provide support for international terrorism; and

(D) it is and will continue to be in substantial compliance with its

obligations under international law, including all the treaties specified in

subparagraphs (A) through (F) of subsection (b)(2).

(d) INFORMATIONTOBE INCLUDED INCERTIFICATIONS.—Any certification under

subsection (b) or (c) shall include the justification for each determination required

by that subsection. The certification shall also specify which paragraphs of section

586G(a) the President will waive pursuant to that certification.



- 1129 -

SEC. 586I. DENIALOF LICENSES FORCERTAINEXPORTSTOCOUNTRIESASSISTING

IRAQ'SROCKETORCHEMICAL,BIOLOGICAL,ORNUCLEARWEAPONSCAPABILITY.

(a) RESTRICTION ONEXPORTLICENSES.—None of the funds appropriated by this

or any other Act may be used to approve the licensing for export of any

supercomputer to any country whose government the President determines is

assisting, or whose government officials the President determines are assisting, Iraq

to improve its rocket technology or chemical, biological, or nuclear weapons

capability.

(b) NEGOTIATIONS.—The President is directed to begin immediate negotiations

with those governments with which the United States has bilateral supercomputer

agreements, including the Government of the United Kingdomand theGovernment

of Japan, on conditions restricting the transfer to Iraq of supercomputer or

associated technology.

* * * * * * *

Iran-Iraq Arms Non-Proliferation Act of 1992

(Title XVI of the National Defense Authorization Act for Fiscal Year 1993)

[50 U.S.C. 1701 note; Public Law 102-484, title XVI, Public Law 104-106, section 1408(a)-(c) and

Public Law 107-228]

SEC. 1601. SHORT TITLE.
This title may be cited as the "Iran-Iraq Arms Non-Proliferation Act of 1992".

SEC. 1602. UNITED STATES POLICY.
(a) IN GENERAL.—It shall be the policy of the United States to oppose, and

urgently to seek the agreement of other nations also to oppose, any transfer to Iran

or Iraq of any goods or technology, including dual-use goods or technology,

wherever that transfer could materially contribute to either country's acquiring

chemical, biological, nuclear, or destabilizing numbers and types of advanced

conventional weapons.

(b) SANCTIONS.—

(1) In the furtherance of this policy, the President shall apply sanctions and

controls with respect to Iran, Iraq, and those nations and persons who assist

them in acquiring weapons of mass destruction in accordance with the Foreign

Assistance Act of 1961, the Nuclear Non-Proliferation Act of 1978, the

Chemical and Biological Weapons Control and Warfare Elimination Act of

1991, chapter 7 of the Arms Export Control Act, and other relevant statutes,

regarding the non-proliferation of weapons of mass destruction and the means

of their delivery.

(2) The President should also urgently seek the agreement of other nations to

adopt and institute, at the earliest practicable date, sanctions and controls
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comparable to those the United States is obligated to apply under this

subsection.

(c) PUBLIC IDENTIFICATION.—The Congress calls on the President to identify

publicly (in the report required by section 1607) any country or person that transfers

goods or technology to Iran or Iraq contrary to the policy set forth in subsection (a).

SEC. 1603. APPLICATION TO IRAN OF CERTAIN IRAQ SANCTIONS.
The sanctions against Iraq specified in paragraphs (1) through (4) of section

586G(a) of the Iraq Sanctions Act of 1990 (as contained in Public Law 101-513),

including denial of export licenses for United States persons and prohibitions on

United States Government sales, shall be applied to the same extent and in the same

manner with respect to Iran.

SEC. 1604. SANCTIONS AGAINST CERTAIN PERSONS.
(a) PROHIBITION.—If any person transfers or retransfers goods or technology so

as to contribute knowingly and materially to the efforts by Iran or Iraq (or any

agency or instrumentality of either such country) to acquire chemical, biological or

nuclear weapons or to acquire destabilizing numbers and types of advanced

conventional weapons, then the sanctions described in subsection (b) shall be

imposed.

(b) MANDATORY SANCTIONS.—The sanctions to be imposed pursuant to

subsection (a) are as follows.

(1) PROCUREMENT SANCTION.—For a period of two years, the United States

Government shall not procure, or enter into any contract for the procurement

of, any goods or services from the sanctioned person.

(2) EXPORT SANCTION.—For a period of two years, the United States

Government shall not issue any license for any export by or to the sanctioned

person.

SEC. 1605. SANCTIONS AGAINST CERTAIN FOREIGN COUNTRIES.
(a) PROHIBITION.—If the President determines that the government of any foreign

country transfers or retransfers goods or technology so as to contribute knowingly

and materially to the efforts by Iran or Iraq (or any agency or instrumentality of

either such country), to acquire chemical, biological or nuclear weapons or to

acquire destabilizing numbers and types of advanced conventional weapons, then—

(1) the sanctions described in subsection (b) shall be imposed on such

country; and

(2) in addition, the President may apply, in the discretion of the President,

the sanction described in subsection (c).

(b) MANDATORY SANCTIONS.—Except as provided in paragraph (2), the

sanctions to be imposed pursuant to subsection (a)(1) are as follows:

(1) SUSPENSION OF UNITED STATES ASSISTANCE.—The United States

Government shall suspend, for a period of one year, United States assistance to

the sanctioned country.

(2) MULTILATERALDEVELOPMENTBANKASSISTANCE.—The Secretary of the

Treasury shall instruct the United States ExecutiveDirector to each appropriate
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international financial institution to oppose, and vote against, for a period of

one year, the extension by such institution of any loan or financial or technical

assistance to the sanctioned country.

(3) SUSPENSIONOFCODEVELOPMENTORCOPRODUCTIONAGREEMENTS.—The

United States shall suspend, for a period of one year, compliance with its

obligations under any memorandum of understanding with the sanctioned

country for the codevelopment or coproduction of any item on the United

States Munitions List (established under section 38 of the arms Export Control

Act), including any obligation for implementation of the memorandum of

understanding through the sale to the sanctioned country of technical data or

assistance or the licensing for export to the sanctioned country of any

component part.

(4) SUSPENSION OF MILITARY AND DUAL-USE TECHNICAL EXCHANGE

AGREEMENTS.—The United States shall suspend, for a period of one year,

compliance with its obligations under any technical exchange agreement

involving military and dual-use technology between the United States and the

sanctioned country that does not directly contribute to the security of the

United States, and no military or dual-use technologymaybe exported from the

United States to the sanctioned country pursuant to that agreement during that

period.

(5) UNITED STATES MUNITIONS LIST.—No item on the United States

Munitions List (established pursuant to section 38 of the Arms Export Control

Act) may be exported to the sanctioned country for a period of one year.

(c) DISCRETIONARY SANCTION.—The sanction referred to in subsection (a)(2) is

as follows:

(1) USEOFAUTHORITIESOF INTERNATIONALEMERGENCYECONOMICPOWERS

ACT.—Except as provided in paragraph (2), the President may exercise, in

accordance with the provisions of that Act, the authorities of the International

Emergency Economic Powers Act with respect to the sanctioned country.

(2) EXCEPTION.—Paragraph (1) does not apply with respect to urgent

humanitarian assistance.

SEC. 1606. WAIVER.
The President may waive the requirement to impose a sanction described in

section 1603, in the case of Iran, or a sanction described in section 1604(b) or

1605(b), in the case of Iraq and Iran, 15 days after the President determines and so

reports to the Committees on Armed Services and Foreign Relations of the Senate

and the Committees on Armed Services and Foreign Affairs of the House of

Representatives that it is essential to the national interest of the United States to

exercise such waiver authority. Any such report shall provide a specific and detailed

rationale for such determination.

SEC. 1607. REPORTING REQUIREMENT.
[(a) ANNUALREPORT.—(Repealed by P.L. 107-228, Sec. 1308(g)(i)(c))]
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(b) REPORT ON INDIVIDUAL TRANSFERS.—Whenever the President determines

that a person or foreign government has made a transfer which is subject to any

sanction under this title, the President shall, within 30 days after such transfer,

submit to the Committees on Armed Services and Foreign Relations of the Senate

and the Committees on Armed Service and Foreign Affairs of the House of

Representatives a report—

(1) identifying the person or government and providing the details of the

transfer; and

(2) describing the actions the President intends to undertake or has

undertaken under the provisions of this title with respect to each such transfer.

(c) FORMOFTRANSMITTAL.—Reports required by this section may be submitted

in classified as well as in unclassified form.

SEC. 1608. DEFINITIONS.
For purposes of this title:

(1) The term "advanced conventional weapons" includes—

(A) such long-range precision-guided munitions, fuel air explosives,

cruise missiles, low observability aircraft, other radar evading aircraft,

advanced military aircraft, military satellites, electromagnetic weapons,

and laser weapons as the President determines destabilize the military

balance or enhance offensive capabilities in destabilizing ways;

(B) such advanced command, control, and communications systems,

electronic warfare systems, or intelligence collection systems as the

President determines destabilize the military balance or enhance offensive

capabilities in destabilizing ways; and

(C) such other items or systems as the President may, by regulation,

determine necessary for purposes of this title.

(2) The term "cruise missile" means guidedmissiles that use aerodynamic lift

to offset gravity and propulsion to counteract drag.

(3) The term "goods or technology" means—

(A) any article, natural or manmade substance, material, supply, or

manufactured product, including inspection and test equipment; and

(B) any information and know-how (whether in tangible form, such as

models, prototypes, drawings, sketches, diagrams, blueprints, or manuals,

or in intangible form, such as training or technical services) that can be

used to design, produce, manufacture, utilize, or reconstruct goods,

including computer software and technical data.

(4) The term "person" means any United States or foreign individual,

partnership, corporation, or other form of association, or any of their successor

entities, parents, or subsidiaries.

(5) The term "sanctioned country" means a country against which sanctions

are required to be imposed pursuant to section 1605.

(6) The term "sanctioned person" means a person that makes a transfer

described in section 1604(a).
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(7) The term "United States assistance" means—

(A) any assistance under the Foreign Assistance Act of 1961 (22U.S.C.

2151 et seq.), other than urgent humanitarian assistance or medicine;

(B) sales and assistance under the Arms Export Control Act;

(C) financing by the Commodity Credit Corporation for export sales of

agricultural commodities; and

(D) financing under the Export-Import Bank Act.

Iran Sanctions Act of 1996

[50 U.S.C. 1701 note; Public Law 104-172, Public Law 107-24, Public Law 109-293 and Public Law

111-195.]

SECTION 1. SHORT TITLE.
This Act may be cited as the "Iran Sanctions Act of 1996".

SEC. 2. FINDINGS.
The Congress makes the following findings:

(1) The efforts of the Government of Iran to acquire weapons of mass

destruction and the means to deliver them and its support of acts of

international terrorism endanger the national security and foreign policy

interests of the United States and those countries with which the United States

shares common strategic and foreign policy objectives.

(2) The objective of preventing the proliferation of weapons of mass

destruction and acts of international terrorism through existingmultilateral and

bilateral initiatives requires additional efforts to deny Iran the financial means

to sustain its nuclear, chemical, biological, and missile weapons programs.

(3) The Government of Iran uses its diplomatic facilities and quasi-

governmental institutions outside of Iran to promote acts of international

terrorism and assist its nuclear, chemical, biological, and missile weapons

programs.

SEC. 3. DECLARATION OF POLICY.
The Congress declares that it is the policy of the United States to deny Iran the

ability to support acts of international terrorism and to fund the development and

acquisition of weapons of mass destruction and the means to deliver them by

limiting the development of Iran's ability to explore for, extract, refine, or transport

by pipeline petroleum resources of Iran.

SEC. 4. MULTILATERAL REGIME.
(a) MULTILATERALNEGOTIATIONS.—In order to further the objectives of section

3, the Congress urges the President to commence immediately diplomatic efforts,

both in appropriate international for a such as the United Nations, and bilaterally

with allies of the United States, to establish a multilateral sanctions regime against
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Iran, including provisions limiting the development of petroleum resources, that will

inhibit Iran's efforts to carry out activities described in section 2.

(b) REPORTS TO CONGRESS.—The President shall report to the appropriate

congressional committees, not later than 1 year after the date of the enactment of

this Act, and periodically thereafter, on the extent that diplomatic efforts described

in subsection (a) have been successful. Each report shall include—

(1) the countries that have agreed to undertake measures to further the

objectives of section 3 with respect to Iran, and a description of those

measures; and

(2) the countries that have not agreed to measures described in paragraph (1),

and, with respect to those countries, other measures the President recommends

that the United States take to further the objectives of section 3 with respect to

Iran.

(c) WAIVER. —

(1) IN GENERAL.—

(A) GENERAL WAIVER --The President may, on a case by case basis,

waive for a period of not more than six months the application of section

5(a) with respect to a national of a country, if the President certifies to the

appropriate congressional committees at least 30 days before such waiver

is to take effect that such waiver is vital to the national security interests of

the United States.

(B) WAIVER WITH RESPECT TO PERSONS IN COUNTRIES THAT

COOPERATE IN MULTILATERAL EFFORTS WITH RESPECT TO IRAN. —The

President may, on a case by case basis, waive for a period of notmore than

12 months the application of section 5(a) with respect to a person if the

President, at least 30 days before the waiver is to take effect—

(i) certifies to the appropriate congressional committees that—

(I) the government with primary jurisdiction over the person is

closely cooperating with the United States in multilateral efforts to

prevent Iran from—

(aa) acquiring or developing chemical, biological,

or nuclear weapons or related technologies; or

(bb) acquiring or developing destabilizing numbers

and types of advanced conventional weapons; and

(II) such a waiver is vital to the national security interests of the

United States; and

(ii) submits to the appropriate congressional committees a report

identifying—

(I) the person with respect to which the President waives the

application of sanctions; and

(II) the actions taken by the government described in clause (i)(I)

to cooperate in multilateral efforts described in that clause.

(2) SUBSEQUENT RENEWAL OFWAIVER.—At the conclusion of the period
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of a waiver under subparagraph (A) or (B) of paragraph (1), the President

may renew the waiver—

(A) if the President determines, in accordance with subparagraph (A)

or (B) of that paragraph (as the case may be), that the waiver is

appropriate; and

(B)(i) in the case of a waiver under subparagraph (A) of paragraph

(1), for subsequent periods of not more than six months each; and

(ii) in the case of a waiver under subparagraph (B) of paragraph (1), for

subsequent periods of not more than 12 months each.'';

(d) INTERIM REPORT ON MULTILATERAL SANCTIONS; MONITORING.—The

President, not later than 90 days after the date of the enactment of this Act, shall

report to the appropriate congressional committees on—

(1) whether the member states of the European Union, the Republic of

Korea, Australia, Israel, or Japan have legislative or administrative standards

providing for the imposition of trade sanctions on persons or their affiliates

doing business or having investments in Iran or Libya;

(2) the extent and duration of each instance of the application of such

sanctions; and

(3) the disposition of any decision with respect to such sanctions by the

World Trade Organization or its predecessor organization.

(e) INVESTIGATIONS.—

(1) IN GENERAL.—The President shall initiate an investigation into the

possible imposition of sanctions under section 5(a) against a person upon

receipt by the United States of credible information indicating that such person

is engaged in an activity described in such section.

(2) DETERMINATION AND NOTIFICATION.--Not later than 180 days after an

investigation is initiated in accordance with paragraph (1), the President shall

(unless paragraph 3 applies) determine, pursuant to section 5(a), if a person has

engaged in an activity described in such section and shall notify the

appropriate congressional committees of the basis for any such determination.

(3) SPECIAL RULE.—The President need not initiate an investigation, and

may terminate an investigation, under this subsection if the President certifies

in writing to the appropriate congressional committees that—

(A) the person whose activity was the basis for the investigation is no

longer engaging in the activity or has taken significant verifiable steps

toward stopping the activity; and

(B) the President has received reliable assurances that the person will not

knowingly engage in an activity described in section 5(a) in the future.

SEC. 5. IMPOSITION OF SANCTIONS.
(a) SANCTIONSWITHRESPECT TO THEDEVELOPMENTOFPETROLEUMRESOURCES

OF IRAN, PRODUCTION OF REFINED PETROLEUM PRODUCTS IN IRAN, AND

EXPORTATION OF REFINED PETROLEUM PRODUCTS TO IRAN.—

(1) DEVELOPMENT OF PETROLEUM RESOURCES OF IRAN.—



- 1136 -

(A) IN GENERAL.—Except as provided in subsection

(f), the President shall impose 3 or more of the

sanctions described in section 6(a) with respect to a

person if the President determines that the person

knowingly, on or after the date of the enactment of the

Comprehensive Iran Sanctions, Accountability, and

Divestment Act of 2010—

(i) makes an investment described in

subparagraph (B) of $20,000,000 or more; or

(ii) makes a combination of investments

described in subparagraph (B) in a 12-month period

if each such investment is of at least $5,000,000

and such investments equal or exceed $20,000,000

in the aggregate.

(B) INVESTMENT DESCRIBED.—An investment described

in this subparagraph is an investment that directly and

significantly contributes to the enhancement of Iran's

ability to develop petroleum resources.

(2) PRODUCTION OF REFINED PETROLEUM PRODUCTS.—

(A) IN GENERAL.—Except as provided in subsection

(f), the President shall impose 3 or more of the

sanctions described in section 6(a) with respect to a

person if the President determines that the person

knowingly, on or after the date of the enactment of the

Comprehensive Iran Sanctions, Accountability, and

Divestment Act of 2010, sells, leases, or provides to Iran

goods, services, technology, information, or support described

in subparagraph (B)—

(i) any of which has a fair market value of

$1,000,000 or more; or

(ii) that, during a 12-month period, have an

aggregate fair market value of $5,000,000 or more.

(B) GOODS, SERVICES, TECHNOLOGY, INFORMATION, OR SUPPORT

DESCRIBED.—Goods, services, technology, information, or support

described in this subparagraph are goods, services, technology,

information, or support that could directly and significantly facilitate the

maintenance or expansion of Iran's domestic production of

refined petroleum products, including any direct and

significant assistance with respect to the construction,

modernization, or repair of petroleum refineries.

(3) EXPORTATION OF REFINED PETROLEUM PRODUCTS TO IRAN.—

(A) IN GENERAL.—Except as provided in subsection

(f), the President shall impose 3 or more of the
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sanctions described in section 6(a) with respect to a

person if the President determines that the person

knowingly, on or after the date of the enactment of the

Comprehensive Iran Sanctions, Accountability, and

Divestment Act of 2010—

(i) sells or provides to Iran refined petroleum products—

(I) that have a fair market value of $1,000,000 or more; or

(II) that, during a 12-month period, have an aggregate fair

market

value of $5,000,000 or more; or

(ii) sells, leases, or provides to Iran

goods, services, technology, information, or

support described in subparagraph (B)—

(I) any of which has a fair market

value of $1,000,000 or more; or

(II) that, during a 12-month

period, have an aggregate fair market

value of $5,000,000 or more.

(B) GOODS, SERVICES, TECHNOLOGY, INFORMATION, OR SUPPORT

DESCRIBED.—Goods, services, technology, information, or support

described in this subparagraph are goods, services, technology,

information, or support that could directly and significantly contribute to

the enhancement of Iran's ability to import refined

petroleum products, including—

(i) except as provided in subparagraph (C),

underwriting or entering into a contract to

provide insurance or reinsurance for the sale,

lease, or provision of such goods, services,

technology, information, or support;

(ii) financing or brokering such sale,

lease, or provision; or

(iii) providing ships or shipping services

to deliver refined petroleum products to Iran.

(C) EXCEPTION FOR UNDERWRITERS AND INSURANCE PROVIDERS

EXERCISINGDUEDILIGENCE..—The Presidentmaynot impose sanctions

under this paragraph with respect to a person that provides underwriting

services or insurance or reinsurance if the President determines that the

person has exercised due diligence in establishing and

enforcing official policies, procedures, and controls to ensure that the

person does not underwrite or enter into a contract to provide insurance

or reinsurance for the sale, lease, or provision of goods, services,

technology, information, or support described in subparagraph (B).;
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(b) MANDATORY SANCTIONS WITH RESPECT TO DEVELOPMENT OFWEAPONS OF

MASS DESTRUCTION OR OTHERMILITARY CAPABILITIES.——

(1) IN GENERAL.—The President shall impose 3 or more of the sanctions

described in section 6(a) if the President determines that a person has, on or

after the date of the enactment of the Comprehensive Iran Sanctions,

Accountability, and Divestment Act of 2010 exported, transferred, or

otherwise provided to Iran any goods, services, technology, or other items

knowing that the provision of such goods, services, technology, or other

items would contribute materially to the ability of Iran to—

(A) acquire or develop chemical, biological, or nuclear weapons or

related technologies; or

(B) acquire or develop destabilizing numbers and types of advanced

conventional weapons.

(2) ADDITIONAL MANDATORY SANCTIONS RELATING TO TRANSFER OF

NUCLEAR TECHNOLOGY.—

(A) INGENERAL.—Except as provided in subparagraphs (B) and (C),

in any case in which a person is subject to sanctions under paragraph (1)

because of an activity described in that paragraph that relates to the

acquisition or development of nuclear weapons or

related technology or of missiles or advanced conventional weapons that

are designed or modified to deliver a nuclear weapon, no licensemaybe

issued for the export, and no approval may be given for the

transfer or retransfer, directly or indirectly, to the country the

government of which has primary jurisdiction over the person, of any

nuclear material, facilities, components, or other goods, services, or

technology that are or would be subject to an agreement for cooperation

between the United States and that government.

(B) EXCEPTION.—The sanctions described in subparagraph (A) shall

not apply with respect to a country the government of which has

primary jurisdiction over a person that engages in an activity described

in that subparagraph if the President determines and notifies the

appropriate congressional committees that the government of the

country—

(i) does not know or have reason to know about the activity; or

(ii) has taken, or is taking, all reasonable steps necessary to

prevent a recurrence of the activity and to penalize the person for

the activity.

(C) INDIVIDUALAPPROVAL.—Notwithstanding subparagraph (A), the

President may, on a case-by-case basis, approve the issuance of a

license for the export, or approve the transfer or retransfer, of any

nuclear material, facilities, components, or other goods, services, or

technology that are or would be subject to an agreement for
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cooperation, to a person in a country to which subparagraph (A) applies

(other than a person that is subject to the sanctions under paragraph (1))

if the President—

(i) determines that such approval is vital to the national security

interests of the United States; and

(ii) not later than 15 days before issuing such license or

approving such transfer or retransfer, submits to the Committee

on Foreign Affairs of the House of Representatives and

the Committee on Foreign Relations of the Senate the justification for

approving such license, transfer, or retransfer.

(D) CONSTRUCTION.—The restrictions in subparagraph (A) shall

apply in addition to all other applicable procedures, requirements, and

restrictions contained in the Atomic Energy Act of 1954 and other

related laws.

(E) DEFINITION.—In this paragraph, the term `agreement for

cooperation' has the meaning given that term in section 11 b. of the

Atomic Energy Act of 1954 (42 U.S.C. 2014(b)).

(F) APPLICABILITY.—The sanctions under subparagraph (A) shall

apply only in a case in which a person is subject to sanctions under

paragraph (1) because of an activity described in that paragraph in

which the person engages on or after the date of the enactment of the

Comprehensive Iran Sanctions, Accountability, and Divestment Act of

2010.

(c) PERSONS AGAINST WHICH THE SANCTIONS ARE TO BE IMPOSED.—The

sanctions described in subsections (a) and (b)(1) shall be imposed on—

(1) any person the President determines has carried out the activities

described in subsection (a) or (b) (1); and

(2) any person that—

(A) is a successor entity to the person referred to in paragraph (1);

(B) owns or controls the person referred to in paragraph (1), if the

person that owns or controls the person referred to in paragraph (1) had

actual knowledge or should have known that the person referred to in

paragraph (1) engaged in the activities referred to in that paragraph; or

(C) is owned or controlled by, or under common ownership or control

with, the person referred to in paragraph (1), if the person owned or

controlled by, or under common ownership or control with (as the case

may be), the person referred to in paragraph (1) knowingly

engaged in the activities referred to in that paragraph.

For purposes of this Act, any person or entity described in this subsection shall be

referred to as a "sanctioned person".

(d) PUBLICATION IN FEDERAL REGISTER.—The President shall cause to be

published in the Federal Register a current list of persons and entities on whom
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sanctions have been imposed under this Act. The removal of persons or entities

from, and the addition of persons and entities to, the list, shall also be so published.

(e) PUBLICATIONOFPROJECTS.—The President shall cause to be published in the

Federal Register a list of all significant projects which have been publicly tendered

in the oil and gas sector in Iran.

(f) EXCEPTIONS.—The President shall not be required to apply or maintain the

sanctions under subsection (a) or (b)(1)—

(1) in the case of procurement of defense articles or defense services—

(A) under existing contracts or subcontracts, including the exercise of

options for production quantities to satisfy requirements essential to the

national security of the United States;

(B) if the President determines in writing that the person to which the

sanctions would otherwise be applied is a sole source supplier of the

defense articles or services, that the defense articles or services are

essential, and that alternative sources are not readily or reasonably

available; or

(C) if the President determines in writing that such articles or services

are essential to the national security under defense coproduction

agreements;

(2) in the case of procurement, to eligible products, as defined in section

308(4) of the Trade Agreements Act of 1979 (19 U.S.C. 2518(4)), of any

foreign country or instrumentality designated under section 301(b) of that Act

(19 U.S.C. 2511(b));

(3) to products, technology, or services provided under contracts entered into

before the date on which the President publishes in the Federal Register the

name of the person on whom the sanctions are to be imposed;

(4) to—

(A) spare parts which are essential to United States products or

production;

(B) component parts, but not finished products, essential to United

States products or production; or

(C) routine servicing and maintenance of products, to the extent that

alternative sources are not readily or reasonably available;

(5) [not enacted]

(6) to information and technology essential to United States products or

production; or

(7) to medicines, medical supplies, or other humanitarian items.

SEC. 6. DESCRIPTION OF SANCTIONS.
(a) IN GENERAL. — The sanctions to be imposed on a sanctioned person under

section 5 are as follows:

2 There is no subsection (5) in original.
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(1) EXPORT-IMPORT BANK ASSISTANCE FOR EXPORTS TO SANCTIONED

PERSONS.—The President may direct the Export-Import Bank of the United

States not to give approval to the issuance of any guarantee, insurance,

extension of credit, or participation in the extension of credit in connection

with the export of any goods or services to any sanctioned person.

(2) EXPORT SANCTION.—The President may order the United States

Government not to issue any specific license and not to grant any other specific

permission or authority to export any goods or technology to a sanctioned

person under—

(i) the Export Administration Act of 1979;

(ii) the Arms Export Control Act;

(iii) the Atomic Energy Act of 1954; or

(iv) any other statute that requires the prior review and approval of

the United States Government as a condition for the export or

reexport of goods or services.

(3) LOANS FROM UNITED STATES FINANCIAL INSTITUTIONS.—The United

States Government may prohibit any United States financial institution from

making loans or providing credits to any sanctioned person totaling more than

$10,000,000 in any 12-month period unless such person is engaged in activities

to relieve human suffering and the loans or credits are provided for such

activities.

(4) PROHIBITIONS ON FINANCIAL INSTITUTIONS.—The following prohibitions

may be imposed against a sanctioned person that is a financial institution:

(A) PROHIBITION ON DESIGNATION AS PRIMARY DEALER. —Neither the

Board of Governors of the Federal Reserve System nor the Federal

Reserve Bank of New York may designate, or permit the continuation of

any prior designation of, such financial institution as a primary dealer in

United States Government debt instruments.

(B) PROHIBITION ON SERVICE AS A REPOSITORY OF GOVERNMENT

FUNDS.—Such financial institution may not serve as agent of the United

States Government or serve as repository for United States Government

funds.

The imposition of either sanction under subparagraph (A) or (B) shall be

treated as 1 sanction for purposes of section 5, and the imposition of both such

sanctions shall be treated as 2 sanctions for purposes of section 5.

(5) PROCUREMENT SANCTION.—The United States Government may not

procure, or enter into any contract for the procurement of, any goods or

services from a sanctioned person.

(6) FOREIGN EXCHANGE.—The President may, pursuant to such

regulations as the President may prescribe, prohibit any transactions in foreign

exchange that are subject to the jurisdiction of the United States and in which

the sanctioned person has any interest.
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(7) BANKING TRANSACTIONS.—The President may, pursuant to such

regulations as the President may prescribe, prohibit any transfers of credit or

payments between financial institutions or by, through, or to any financial

institution, to the extent that such transfers or payments are subject to the

jurisdiction of the United States and involve any interest of the sanctioned

person.

(8) PROPERTY TRANSACTIONS.—The President may, pursuant to such

regulations as the President may prescribe, prohibit any person from—

(A) acquiring, holding, withholding, using, transferring, withdrawing,

transporting, importing, or exporting any property that is subject to the

jurisdiction of the United States and with respect to which the

sanctioned person has any interest;

(B) dealing in or exercising any right, power, or privilegewith respect to

such property; or

(C) conducting any transaction involving such property.

(9) ADDITIONAL SANCTIONS.—The President may impose sanctions, as

appropriate, to restrict imports with respect to a sanctioned person, in

accordance with the International EmergencyEconomic PowersAct (50U.S.C.

1701 and following).

(b) ADDITIONALMEASURE RELATING TO GOVERNMENT CONTRACTS.—

(1) MODIFICATION OF FEDERALACQUISITION REGULATION.—Not later than

90 days after the date of the enactment of the Comprehensive Iran Sanctions,

Accountability, and Divestment Act of 2010, the Federal Acquisition

Regulation issued pursuant to section 25 of the Office of Federal Procurement

PolicyAct (41 U.S.C. 421) shall be revised to require a certification from each

person that is a prospective contractor that the person, and any person owned

or controlled by the person, does not engage in any activity for which sanctions

may be imposed under section 5.

(2) REMEDIES.—

(A) INGENERAL.—If the head of an executive agency determines that a

person has submitted a false certification under paragraph (1) on or after the

date on which the revision of the Federal Acquisition Regulation required by

this subsection becomes effective, the head of that executive agency shall

terminate a contract with such person or debar or suspend such person from

eligibility for Federal contracts for a period of not more than 3 years. Any

such debarment or suspension shall be subject to the procedures that apply to

debarment and suspension under the Federal Acquisition Regulation under

subpart 9.4 of part 9 of title 48, Code of Federal Regulations.

(B) INCLUSION ON LIST OF PARTIES EXCLUDED FROM FEDERAL

PROCUREMENTANDNONPROCUREMENTPROGRAMS.—TheAdministrator of

General Services shall include on the List of Parties Excluded from Federal

Procurement and Nonprocurement Programs maintained by the

Administrator under part 9 of the Federal Acquisition Regulation issued
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pursuant to section 25 of the Office of Federal Procurement Policy Act (41

U.S.C. 421) each person that is debarred, suspended, or proposed for

debarment or suspension by the head of an executive agency on the basis of a

determination of a false certification under subparagraph (A).

(3) CLARIFICATION REGARDING CERTAIN PRODUCTS.—The remedies set

forth in paragraph (2) shall not apply with respect to the procurement of

eligible products, as defined in section 308(4) of the Trade Agreements Act of

1974 (19 U.S.C. 2518(4)), of any foreign country or instrumentality designated

under section 301(b) of that Act (19 U.S.C. 2511(b)).

(4) RULEOFCONSTRUCTION.—This subsection shall not be construed to limit

the use of other remedies available to the head of an executive agency or any

other official of the Federal Government on the basis of a determination of a

false certification under paragraph (1).

(5) WAIVERS.—The President may on a case-by-case basis waive the

requirement that a person make a certification under paragraph (1) if the

President determines and certifies in writing to the appropriate congressional

committees, the Committee on Armed Services of the Senate, and the

Committee on Armed Services of the House of Representatives, that it is in the

national interest of the United States to do so.

(6) EXECUTIVE AGENCY DEFINED.—In this subsection, the term `executive

agency' has the meaning given that term in section 4 of the Office of Federal

Procurement Policy Act (41 U.S.C. 403).

(7) APPLICABILITY.—The revisions to the Federal Acquisition Regulation

required under paragraph (1) shall apply with respect to contracts for which

solicitations are issued on or after the date that is 90 days after the date of the

enactment of the Comprehensive Iran Sanctions, Accountability, and

Divestment Act of 2010.

SEC. 7. ADVISORY OPINIONS.
The Secretary of State may, upon the request of any person, issue an advisory

opinion to that person as to whether a proposed activity by that person would

subject that person to sanctions under this Act. Any person who relies in good faith

on such an advisory opinion which states that the proposed activity would not

subject a person to such sanctions, and any person who thereafter engages in such

activity, will not be made subject to such sanctions on account of such activity.

SEC. 8. TERMINATION OF SANCTIONS.
The requirement under section 5(a) to impose sanctions shall no longer have force

or effect with respect to Iran if the President determines and certifies to the

appropriate congressional committees that Iran—

(1) has ceased its efforts to design, develop, manufacture, or acquire—

(A) a nuclear explosive device or related materials and technology;

(B) chemical and biological weapons;

(C) ballistic missiles and ballistic missile launch technology
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(2) has been removed from the list of countries the governments of which have

been determined, for purposes of section 6(j) of the Export AdministrationAct of

1979, to have repeatedly provided support for acts of international terrorism; and

(3) poses no significant threat to United States national security, interests, or

allies.

SEC. 9. DURATION OF SANCTIONS; PRESIDENTIAL WAIVER.
(a) DELAY OF SANCTIONS.—

(1) CONSULTATIONS.—If the President makes a determination described in

section 5(a) or 5(b)(1) with respect to a foreign person, the Congress urges the

President to initiate consultations immediately with the government with

primary jurisdiction over that foreign person with respect to the imposition of

sanctions under this Act.

(2) ACTIONS BY GOVERNMENT OF JURISDICTION.—In order to pursue

consultations under paragraph (1) with the government concerned, the

President may delay imposition of sanctions under this Act for up to 90 days.

Following such consultations, the President shall immediately impose sanctions

unless the President determines and certifies to the Congress that the

government has taken specific and effective actions, including, as appropriate,

the imposition of appropriate penalties, to terminate the involvement of the

foreign person in the activities that resulted in the determination by the

President under section 5(a) or 5(b)(1) concerning such person.

(3) ADDITIONAL DELAY IN IMPOSITION OF SANCTIONS.—The President may

delay the imposition of sanctions for up to an additional 90 days if the

President determines and certifies to the Congress that the government with

primary jurisdiction over the person concerned is in the process of taking the

actions described in paragraph (2).

(4) REPORT TO CONGRESS.—Not later than 90 days after making a

determination under section 5(a) or 5(b)(1), the President shall submit to the

appropriate congressional committees a report on the status of consultations

with the appropriate foreign government under this subsection, and the basis

for any determination under paragraph (3).

(b) DURATIONOFSANCTIONS.—A sanction imposed under section 5 shall remain

in effect—

(1) for a period of not less than 2 years from the date on which it is imposed;

or

(2) until such time as the President determines and certifies to the Congress

that the person whose activities were the basis for imposing the sanction is no

longer engaging in such activities and that the President has received reliable

assurances that such person will not knowingly engage in such activities in the

future, except that such sanction shall remain in effect for a period of at least 1

year.

(c) PRESIDENTIALWAIVER.—
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(1) AUTHORITY.—The President may waive the requirement in section 5 to

impose a sanction or sanctions on a person described in section 5(c), and may

waive the continued imposition of a sanction or sanctions under subsection (b)

of this section, 30 days or more after the President determines and so reports to

the appropriate congressional committees that it is necessary to the national

interest of the United States to exercise such waiver authority.

(2) CONTENTS OF REPORT.—Any report under paragraph (1) shall provide a

specific and detailed rationale for the determination under paragraph (1),

including—

(A) a description of the conduct that resulted in the determination under

section 5(a) or 5(b)(1), as the case may be;

(B) in the case of a foreign person, an explanation of the efforts to

secure the cooperation of the government with primary jurisdiction over

the sanctioned person to terminate or, as appropriate, penalize the

activities that resulted in the determination under section 5(a) or 5(b)(1),

as the case may be;

(C) an estimate of the significance of the conduct of the person in

contributing to the ability of Iran to, as the case may be—

(i) develop petroleum resources, produce refined petroleum

products, or import refined petroleum products; or

(ii) acquire or develop—

(I) chemical, biological, or nuclear weapons or related

technologies; or

(II) destabilizing numbers and types of advanced conventional

weapons; and

(D) a statement as to the response of the United States in the event that

the person concerned engages in other activities that would be subject to

section 5(a) or 5(b)(1).

(3) EFFECT OF REPORT ON WAIVER.—If the President makes a report under

paragraph (1) with respect to a waiver of sanctions on a person described in

section 5(c), sanctions need not be imposed under section 5(a) or 5(b)(1) on

that person during the 30-day period referred to in paragraph (1).

SEC. 10. REPORTS REQUIRED.
(a) REPORT ON CERTAIN INTERNATIONAL INITIATIVES.—Not later than 6 months

after the date of the enactment of this Act, and every 6 months thereafter, the

President shall transmit a report to the appropriate congressional committees

describing—

(1) the efforts of the President to mount a multilateral campaign to persuade

all countries to pressure Iran to cease its nuclear, chemical, biological, and

missile weapons programs and its support of acts of international terrorism;

(2) the efforts of the President to persuade other governments to ask Iran to

reduce the presence of Iranian diplomats and representatives of other

government and military or quasi-governmental institutions of Iran and to
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withdraw any such diplomats or representatives who participated in the

takeover of the United States embassy in Tehran on November 4, 1979, or the

subsequent holding of United States hostages for 444 days;

(3) the extent to which the International Atomic Energy Agency has

established regular inspections of all nuclear facilities in Iran, including those

presently under construction; and

(4) Iran's use of Iranian diplomats and representatives of other government

and military or quasi-governmental institutions of Iran to promote acts of

international terrorism or to develop or sustain Iran's nuclear, chemical,

biological, and missile weapons programs.

(b) REPORT ONEFFECTIVENESS OFACTIONSUNDERTHISACT.—Not earlier than

24 months, and not later than 30 months, after the date of the enactment of the ILSA

Extension Act of 2001, the President shall transmit to Congress a report that

describes—

(1) the extent to which actions relating to trade taken pursuant to this Act—

(A) have been effective in achieving the objectives of section 3 and any

other foreign policy or national security objectives of the United States

with respect to Iran ; and

(B) have affected humanitarian interests in Iran, the country inwhich the

sanctioned person is located, or in other countries; and

(2) the impact of actions relating to trade taken pursuant to this Act on other

national security, economic, and foreign policy interests of the United States,

including relations with countries friendly to the United States, and on the

United States economy.

The President may include in the report the President’s recommendation onwhether

or not this Act should be terminated or modified.

(c) OTHERREPORTS.—The President shall ensure the continued transmittal to the

Congress of reports describing—

(1) the nuclear and other military capabilities of Iran, as required by section

601(a) of the Nuclear Non-Proliferation Act of 1978 and section 1607 of the

National Defense Authorization Act for Fiscal Year 1993; and

(2) the support provided by Iran for acts of international terrorism, as part of

the Department of State's annual report on international terrorism.

(d) REPORTS ONGLOBALTRADERELATINGTO IRAN.—Not later than 90 days after

the date of the enactment of the Comprehensive Iran Sanctions, Accountability, and

Divestment Act of 2010, and annually thereafter, the President shall submit to the

appropriate congressional committees a report, with respect to the most recent 12-

month period for which data are available, on the dollar value amount of trade,

including in the energy sector, between Iran and each country maintaining

membership in the Group of 20 Finance Ministers and Central Bank

Governors.

SEC. 11. DETERMINATIONS NOT REVIEWABLE.
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A determination to impose sanctions under this Act shall not be reviewable in any

court.

SEC. 12. EXCLUSION OF CERTAIN ACTIVITIES.
Nothing in this Act shall apply to any activities subject to the reporting

requirements of title V of the National Security Act of 1947.

SEC. 13. EFFECTIVE DATE; SUNSET.
(a) EFFECTIVE DATE.—This Act shall take effect on the date of the enactment of

this Act.

(b) SUNSET. —This Act shall cease to be effective on December 31, 2016.

SEC. 14. DEFINITIONS.
As used in this Act:

(1) ACT OF INTERNATIONAL TERRORISM.—The term "act of international

terrorism" means an act—

(A) which is violent or dangerous to human life and that is a violation of

the criminal laws of the United States or of any State or that would be a

criminal violation if committed within the jurisdiction of theUnited States

or any State; and

(B) which appears to be intended—

(i) to intimidate or coerce a civilian population;

(ii) to influence the policy of a government by intimidation or

coercion; or

(iii) to affect the conduct of a government by assassination or

kidnapping.

(2) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term "appropriate

congressional committees" means the Committee on Finance, the Committee

on Banking, Housing, and Urban Affairs, and the Committee on Foreign

Relations of the Senate and the Committee onWays andMeans, the Committee

on Financial Services, and the Committee on Foreign Affairs of the House of

Representatives.

(3) COMPONENT PART.—The term "component part" has the meaning given

that term in section 11A(e)(1) of the Export Administration Act of 1979 (50

U.S.C. App. 2410a(e)(1)).

(4) DEVELOP AND DEVELOPMENT.—To "develop", or the "development" of,

petroleum resources means the exploration for, or the extraction, refining, or

transportation by pipeline of, petroleum resources.

(5) FINANCIAL INSTITUTION.—The term "financial institution" includes—

(A) a depository institution (as defined in section 3(c)(1) of the Federal

Deposit Insurance Act), including a branch or agency of a foreign bank (as

defined in section 1(b)(7) of the International Banking Act of 1978);

(B) a credit union;

(C) a securities firm, including a broker or dealer;

(D) an insurance company, including an agency or underwriter; and

(E) any other company that provides financial services.



- 1148 -

(6) FINISHED PRODUCT.—The term "finished product" has themeaning given

that term in section 11A(e)(2) of the Export Administration Act of 1979 (50

U.S.C. App. 2410a(e)(2)).

(7) FOREIGN PERSON.—The term "foreign person" means—

(A) an individual who is not a United States person or an alien lawfully

admitted for permanent residence into the United States; or

(B) a corporation, partnership, or other nongovernmental entitywhich is

not a United States person.

(8) GOODS AND TECHNOLOGY.—The terms "goods" and "technology" have

the meanings given those terms in section 16 of the Export Administration Act

of 1979 (50 U.S.C. App. 2415).

(9) INVESTMENT.—The term "investment" means any of the following

activities if such activity is undertaken pursuant to an agreement, or pursuant to

the exercise of rights under such an agreement, that is entered into with the

Government of Iran or a nongovenmental entity in Iran, on or after the date of

the enactment of this Act:

(A) The entry into a contract that includes responsibility for the

development of petroleum resources located in Iran, or the entry into a

contract providing for the general supervision and guarantee of another

person's performance of such a contract.

(B) The purchase of a share of ownership, including an equity interest,

in that development.

(C) The entry into a contract providing for the participation in royalties,

earnings, or profits in that development, without regard to the form of the

participation.

For purposes of this paragraph, an amendment or other modification that is

made, on or after June 13, 2001, to an agreement or contract shall be treated as

the entry of an agreement or contract.

(10) IRAN.—The term "Iran" includes any agency or instrumentality of Iran.

(11) IRANIAN DIPLOMATS AND REPRESENTATIVES OF OTHER GOVERNMENT

AND MILITARY OR QUASI-GOVERNMENTAL INSTITUTIONS OF IRAN.—The term

"Iranian diplomats and representatives of other government and military or

quasi-governmental institutions of Iran" includes employees, representatives, or

affiliates of Iran's—

(A) Foreign Ministry;

(B) Ministry of Intelligence and Security;

(C) Revolutionary Guard Corps;

(D) Crusade for Reconstruction;

(E) Qods (Jerusalem) Forces;

(F) Interior Ministry;

(G) Foundation for the Oppressed and Disabled;

(H) Prophet's Foundation;

(I) June 5th Foundation;
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(J) Martyr's Foundation;

(K) Islamic Propagation Organization; and

(L) Ministry of Islamic Guidance.

(12) KNOWINGLY.—The term `knowingly', with respect to conduct, a

circumstance, or a result, means that a person has actual knowledge, or should

have known, of the conduct, the circumstance, or the result.

(13) NUCLEAR EXPLOSIVE DEVICE.—The term "nuclear explosive device"

means any device, whether assembled or disassembled, that is designed to

produce an instantaneous release of an amount of nuclear energy from special

nuclear material (as defined in section 11(aa) of the Atomic Energy Act of

1954) that is greater than the amount of energy that would be released from the

detonation of one pound of trinitrotoluene (TNT).

(14) PERSON.—

(A) IN GENERAL. — The term "person" means—

(i) a natural person;

(ii) a corporation, business association, partnership, society, trust,

financial institution, insurer, underwriter, guarantor, and

any other business organization, any other nongovernmental entity,

organization, or group, and any governmental entity operating as a

business enterprise; and

(iii) any successor to any entity described in clause (ii).

(B) Application to governmental entities.—The term `person' does not

include a government or governmental entity that is not operating as a

business enterprise.

(15) PETROLEUM RESOURCES.—The term "petroleum resources" includes

petroleum, refined petroleum products, oil or liquefied natural gas, natural gas

resources, oil or liquefied natural gas tankers, and products used to construct or

maintain pipelines used to transport oil or liquefied natural gas.

(16) REFINED PETROLEUM PRODUCTS.— The term `refined petroleum

products' means diesel, gasoline, jet fuel (including naphtha-type and kerosene-

type jet fuel), and aviation gasoline.

(17) UNITEDSTATES ORSTATE.—The term "United States" or "State" means

the several States, the District of Columbia, the Commonwealth of Puerto Rico,

the Commonwealth of the NorthernMariana Islands, American Samoa, Guam,

the United States Virgin Islands, and any other territory or possession of the

United States.

(18) UNITED STATES PERSON.—The term "United States person" means—

(A) a natural person who is a citizen of the United States or who owes

permanent allegiance to the United States; and

(B) a corporation or other legal entity which is organized under the laws

of the United States, any State or territory thereof, or the District of

Columbia, if natural persons described in subparagraph (A) own, directly
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or indirectly, more than 50 percent of the outstanding capital stock or

other beneficial interest in such legal entity.

Emergency Protection for Iraqi Cultural Antiquities Act of 2004

[Public Law 108-429]

SEC. 3001. SHORT TITLE.
This title may be cited as the “Emergency Protection for Iraqi Cultural Antiquities

Act of 2004.”
SEC. 3002. EMERGENCY IMPLEMENTATION OF IMPORT RESTRICTIONS.
(a) AUTHORITY.— The President may exercise the authority of the President under

section 304 of the Convention on Cultural Property Implementation Act with

respect to any archaeological or ethnological material of Iraq without regard to

whether Iraq is a State Party under that Act, except that, in exercising such

authority, subsection (c) of such section shall not apply.

(b) DEFINITION.—In this section, the term ‘‘archaeological or ethnological

material of Iraq’’ means cultural property of Iraq and other items of archaeological,

historical, cultural, rare scientific, or religious importance illegally removed from

the Iraq National Museum, the National Library of Iraq, and other locations in Iraq,

since the adoption of United Nations Security Council Resolution 661 of 1990.

SEC. 3003. TERMINATION OF AUTHORITY.
The authority of the President under section 3002(a) shall terminate on September

30, 2009.

D. TRADE SANCTIONS AGAINST UNCOOPERATIVE MAJOR DRUG
PRODUCING OR DRUG-TRANSIT COUNTRIES

Narcotics Control Trade Act

(Title VIII of the Trade Act of 1974, as amended)

[19 U.S.C. 2491 et seq.; Public Law 93-618 as added by Public Law 99-570, title IX, and amended by

Public Law 100-204, Public Law 100-690, Public Law 101-231, Public Law 102-583, and Public Law

106-36]

SEC. 801. SHORT TITLE.
This title may be cited as the "Narcotics Control Trade Act".

SEC. 802. TARIFF TREATMENT OF PRODUCTS OF UNCOOPERATIVE MAJOR

DRUG PRODUCING OR DRUG-TRANSIT COUNTRIES.
(a) REQUIREDACTION BYPRESIDENT.—Subject to subsection (b), for everymajor

drug producing country and everymajor drug-transit country, the President shall, on

or after March 1, 1987, and March 1 of each succeeding year, to the extent

considered necessary by the President to achieve the purposes of this title—
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(1) deny to any or all of the products of that country tariff treatment under

the Generalized System of Preferences, the Caribbean Basin Economic

Recovery Act, or any other law providing preferential tariff treatment;

(2) apply to any or all of the dutiable products of that country an additional

duty at a rate not to exceed 50 percent ad valorem or the specific rate

equivalent;

(3) apply to one or more duty-free products of that country a duty at a rate

not to exceed 50 percent ad valorem;

(4) take the steps described in subsection (d)(1) or (d)(2), or both, to curtail

air transportation between the United States and that country;

(5) withdraw the personnel and resources of the United States from

participation in any arrangement with that country for the pre-clearance of

customs by visitors between the United States and that country; or

(6) take any combination of the actions described in paragraphs (1) through

(5).

(b) REVISION OF CERTIFICATION PROCEDURES; CONGRESSIONALREVIEW.—

(1)(A) Subject to paragraph (3), subsection (a) shall not applywith respect to

a country if the President determines and certifies to the Congress, at the time

of the submission of the report required by section 489 of the Foreign

Assistance Act of 1961 (22 U.S.C. 2291h), that—

(i) during the previous year the country has cooperated fully with

the United States, or has taken adequate steps on its own—

(I) in satisfying the goals agreed to in an applicable bilateral

narcotics agreement with the United States (as described in

paragraph (B)) or a multilateral agreement which achieves the

objectives of paragraph (B),

(II) in preventing narcotic and psychotropic drugs and other

controlled substances produced or processed, in whole or in part,

in such country or transported through such country, from being

sold illegally within the jurisdiction of such country to United

States Government personnel or their dependents or from being

transported, directly or indirectly, into the United States,

(III) in preventing and punishing the laundering in that country

of drug-related profits or drug-related moneys, and

(IV) in preventing and punishing bribery and other forms of

public corruption which facilitate the illicit production,

processing, or shipment of narcotic and psychotropic drugs and

other controlled substances, or which discourage the

investigation and prosecution of such acts; or

(ii) for a country that would not otherwise qualify for certification

under clause (i), the vital national interests of the United States

require that subsection (a) not be applied with respect to that country.
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(B) A bilateral narcotics agreement referred to in subparagraph (A)(i)(I)

is an agreement between the United States and a foreign country in which

the foreign country agrees to take specific activities, including, where

applicable, efforts to—

(i) reduce drug production, drug consumption, and drug trafficking

within its territory, including activities to address illicit crop

eradication and crop substitution;

(ii) increase drug interdiction and enforcement;

(iii) increase drug education and treatment programs;

(iv) increase the identification of and elimination of illicit drug

laboratories;

(v) increase the identification and elimination of the trafficking of

essential precursor chemicals for the use in production of illegal

drugs;

(vi) increase cooperation with United States drug enforcement

officials; and

(vii) where applicable, increase participation in extradition treaties,

mutual legal assistance provisions directed at money laundering,

sharing of evidence, and other initiatives for cooperative drug

enforcement.

(C) A country which in the previous year was designated as a major

drug producing country or a major drug-transit country may not be

determined to be cooperating fully under subparagraph (A)(i) unless it has

in place a bilateral narcotics agreement with the United States or a

multilateral agreement which achieves the objectives of subparagraph (B).

(D) If the President makes a certification with respect to a country

pursuant to subparagraph (A)(ii), he shall include in such certification—

(i) a full and complete description of the vital national interests

placed at risk if action is taken pursuant to subsection (a) with respect

to that country; and

(ii) a statement weighing the risk described in clause (i) against the

risks posed to the vital national interests of the United States by the

failure of such country to cooperate fully with the United States in

combating narcotics or to take adequate steps to combat narcotics on

its own.

(E) The President may make a certification under subparagraph (A)(i)

with respect to a major drug producing country or drug-transit country

which is also a producer of licit opium only if the President determines

that such country has taken steps to prevent significant diversion of its licit

cultivation and production into the illicit market, maintains production and

stockpiles at levels no higher than those consistent with licit market

demand, and prevents illicit cultivation and production.
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(2) In determining whether to make the certification required by paragraph

(1) with respect to a country, the President shall consider the following:

(A) Have the actions of the government of that country resulted in the

maximum reductions in illicit drug production which were determined to

be achievable pursuant to section 481(e)(4) of the Foreign Assistance Act

of 1961.1 In the case of a major drug producing country, the President shall

give foremost consideration, in determining whether to make the

certification required by paragraph (1), to whether the government of that

country has taken actions which have resulted in such reductions.

(B) Has that government taken the legal and law enforcement measures

to enforce in its territory, to the maximum extent possible, the elimination

of illicit cultivation and the suppression of illicit manufacturing of and

trafficking in narcotic and psychotropic drugs and other controlled

substances, as evidenced by seizures of such drugs and substances and of

illicit laboratories and the arrest and prosecution of violators involved in

the traffic in such drugs and substances significantly affecting the United

States?

(C) Has that government taken the legal and law enforcement steps

necessary to eliminate, to the maximum extent possible, the laundering in

that country of drug-related profits or drug-related moneys, as evidenced

by—

(i) the enactment and enforcement by that government of laws

prohibiting such conduct,

(ii) that government entering into, and cooperating under the terms

of, mutual legal assistance agreements with the United States

governing (but not limited to) money laundering, and

(iii) the degree to which that government otherwise cooperateswith

United States law enforcement authorities on anti-money laundering

efforts?

(D) Has that government taken the legal and law enforcement steps

necessary to eliminate, to the maximum extent possible, bribery and other

forms of public corruption which facilitate the illicit production,

processing, or shipment of narcotic and psychotropic drugs and other

controlled substances, or which discourage the investigation and

prosecution of such acts, as evidenced by the enactment and enforcement

of laws prohibiting such conduct?

(E) Has that government, as a matter of government policy, encouraged

or facilitated the production or distribution of illicit narcotic and

psychotropic drugs and other controlled substances?

1

For successor provisions to section 481(e) of the Foreign Assistance Act of 1961 see sections 489

and 490 of the Foreign Assistance Act of 1961; 22 U.S.C. 22918, 22 U.S.C. 2291j.
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(F) Does any senior official of that government engage in, encourage, or

facilitate the production or distribution of illicit narcotic and psychotropic

drugs and other controlled substances?

(G) Has that government investigated aggressively all cases in which

any member of an agency of the United States Government engaged in

drug enforcement activities since January 1, 1985, has been the victim of

acts or threats of violence, inflicted by or with the complicity of any law

enforcement or other officer of such country or any political subdivision

thereof, and has energetically sought to bring the perpetrators of such

offense or offenses to justice?

(H) Having been requested to do so by the United States Government,

does that government fail to provide reasonable cooperation to lawful

activities of United States drug enforcement agents, including the refusal

of permission to such agents engaged in interdiction of aerial smuggling

into the United States to pursue suspected aerial smugglers a reasonable

distance into the airspace of the requested country?

(I) Has that government made necessary changes in legal codes in order

to enable law enforcement officials to move more effectively against

narcotics traffickers, such as new conspiracy laws and new asset seizure

laws?

(J) Has that government expeditiously processed United States

extradition requests relating to narcotics trafficking?

(K) Has that government refused to protect or give haven to any known

drug traffickers, and has it expeditiously processed extradition requests

relating to narcotics trafficking made by other countries?

(3) Subsection (a) shall apply to a country without regard to paragraph (1) of

this subsection if the Congress enacts, within 45 days of continuous session

after receipt of a certification under paragraph (1), a joint resolution

disapproving the determination of the President contained in that certification.

(4) If the President takes action under subsection (a), that action shall remain

in effect until—

(A) the President makes the certification under paragraph (1), a period

of 45 days of continuous session of Congress elapses, and during that

period the Congress does not enact a joint resolution of disapproval; or

(B) the President submits at any other time a certification of the matters

described in paragraph (1) with respect to that country, a period of 45 days

of continuous session of Congress elapses, and during that period the

Congress does not enact a joint resolution of disapproving the

determination contained in that certification.

(5) For the purpose of expediting the consideration and enactment of joint

resolutions under paragraphs (3) and (4)—
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(A) a motion to proceed to the consideration of any such joint resolution

after it has been reported by the Committee on Ways and Means shall be

treated as highly privileged in the House of Representatives; and

(B) a motion to proceed to the consideration of any such joint resolution

after it has been reported by the Committee on Finance shall be treated as

privileged in the Senate.

(c) DURATION OF ACTION.—The action taken by the President under paragraph

(1), (2), or (3) of subsection (a) shall apply to the products of a foreign country that

are entered, or withdrawn fromwarehouse for consumption, during the period that

such action is in effect.

(d) PRESIDENTIALACTION REGARDING AVIATION.—

(1)(A) The President is authorized to notify the government of a country

against which is imposed the sanction described in subsection (a)(4) of his

intention to suspend the authority of foreign air carriers owned or controlled by

the government or nationals of that country to engage in foreign air

transportation to or from the United States.

(B) Within 10 days after the date of notification of a government under

subparagraph (A), the Secretary of Transportation shall take all steps

necessary to suspend at the earliest possible date the authority of any

foreign air carrier owned or controlled, directly or indirectly, by the

government or nationals of that country to engage in foreign air

transportation to or from the United States, notwithstanding any agreement

relating to air services.

(C) The President may also direct the Secretary of Transportation to

take such steps as may be necessary to suspend the authority of any air

carrier to engage in foreign air transportation between the United States

and that country.

(2)(A) The President may direct the Secretary of State to terminate any air

service agreement between the United States and a country against which the

sanction described in subsection (a)(4) is imposed in accordance with the

provisions of that agreement.

(B) Upon termination of an agreement under this paragraph, the

Secretary of Transportation shall take such steps as may be necessary to

revoke at the earliest possible date the right of any foreign air carrier

owned, or controlled, directly or indirectly, by the government or nationals

of that country to engage in foreign air transportation to or from theUnited

States.

(C) Upon termination of an agreement under this paragraph, the

Secretary of Transportation may also revoke the authority of any air

carrier to engage in foreign air transportation between the United States

and that country.

(3) The Secretary of Transportation may provide for such exceptions from

paragraphs (1) and (2) as the Secretary considers necessary to provide for
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emergencies in which the safety of an aircraft or its crew or passengers is

threatened.

(4) For purposes of this subsection, the term "air transportation", "air

carrier", "foreign air carrier" and "foreign air transportation" have themeanings

such terms have under section 101 of the Federal Aviation Act of 1958 (49

U.S.C. App. 1301).

(e) STANDARDS AND GUIDELINES FOR DETERMINING MAJOR DRUG-TRANSIT

COUNTRIES.—For each calendar year, the Secretary of State, after consultationwith

the appropriate committees of the Congress, shall establish numerical standards and

other guidelines for determining which countries will be considered to be major

drug-transit countries under section 805(3) (A) and (B).

SEC. 803. SUGAR QUOTA.
Notwithstanding any other provision of law, the President may not allocate any

limitation imposed on the quantity of sugar to any country which has a Government

involved in the trade of illicit narcotics or is failing to cooperate with the United

States in narcotics enforcement activities as defined in section 802(b) as determined

by the President.

SEC. 804. PROGRESS REPORTS.
The President shall include as a part of the annual report required under section

489 of the Foreign Assistance Act of 1961 (22 U.S.C. 2291h) an evaluation of

progress that each major drug producing country and each major drug-transit

country has made during the reporting period in achieving the objectives set forth in

section 802(b).

SEC. 805. DEFINITIONS.
For purposes of this title—

(1) continuity of a session of Congress is broken only by an adjournment of

the Congress sine die, and the days on which either House is not in session

because of an adjournment of more than three days to a day certain are

excluded in the computation of the period indicated;

(2) the term "major drug producing country" means a country that illicitly

produces during a fiscal year five metric tons or more of opium or opium

derivative, five hundred metric tons or more of coca, or five hundred metric

tons or more of marijuana;

(3) the term "major drug-transit country" means a country—

(A) that is a significant direct source of illicit narcotic or psychotropic

drugs or other controlled substances significantly affecting the United

States;

(B) through which are transported such drugs or substances; or

(C) through which significant sums of drug-related profits or monies are

laundered with the knowledge or complicity of the government; and

(4) the term "narcotic and psychotropic drugs and other controlled

substances" has the same meaning as is given by any applicable international
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narcotics control agreement or domestic law of the country or countries

concerned.

Section 591 of the Foreign Operations, Export Financing, and Related
Programs Appropriations Act of 2002

[Public Law 107-115]

MODIFICATION TO THE ANNUALDRUG CERTIFICATION PROCEDURES

SEC. 591. During fiscal year 2002 funds in this Act that would otherwise be

withheld from obligation or expenditure under section 490 of the Foreign

Assistance Act of 1961 may be obligated or expended provided that:

(1) REPORT.—Not later than 45 days after enactment the President has

submitted to the appropriate congressional committees a report identifying each

country determined by the President to be amajor drug-transit country ormajor

illicit drug producing country.

(2) DESIGNATION AND JUSTIFICATION.—In each report under paragraph (1),

the President shall also—

(A) designate each country, if any, identified in such report that has

failed demonstrably, during the previous 12 months, to make substantial

efforts—

(i) to adhere to its obligations under international counternarcotics

agreements; and

(ii) to take the counternarcotics measures set forth in section

489(a)(1) of the Foreign Assistance Act of 1961; and

(B) include a justification for each country so designated.

(3) LIMITATIONONASSISTANCE FORDESIGNATED COUNTRIES.—In the case of

a country identified in a report for fiscal year 2002 under paragraph (1) that is

also designated under paragraph (2) in the report, United States assistancemay

be provided under this Act to such country in fiscal year 2002 only if the

President determines and reports to the appropriate congressional committees

that—

(A) provision of such assistance to the country in such fiscal year is vital

to the national interests of the United States; or

(B) commencing at any time 45 days after enactment, the country has

made substantial efforts—

(i) to adhere to its obligations under international counternarcotics

agreements; and

(ii) to take the counternarcotics measures set forth in section

489(a)(1) of the Foreign Assistance Act of 1961.
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(4) INTERNATIONAL COUNTERNARCOTICS AGREEMENT DEFINED.—In this

section, the term "international counternarcotics agreement" means—

(A) the United Nations Convention Against Illicit Traffic in Narcotic

Drugs and Psychotropic Substances; or

(B) any bilateral or multilateral agreement in force between the United

States and another country or countries that addresses issues relating to the

control of illicit drugs, such as—

(i) the production, distribution, and interdiction of illicit drugs;

(ii) demand reduction;

(iii) the activities of criminal organizations;

(iv) international legal cooperation among courts, prosecutors, and

law enforcement agencies (including the exchange of information and

evidence);

(v) the extradition of nationals and individuals involved in drug-

related criminal activity;

(vi) the temporary transfer for prosecution of nationals and

individuals involved in drug-related criminal activity;

(vii) border security;

(viii) money laundering;

(ix) illicit firearms trafficking;

(x) corruption;

(xi) control of precursor chemicals;

(xii) asset forfeiture; and

(xiii) related training and technical assistance, and includes, where

appropriate, timetables and objective and measurable standards to

assess the progress made by participating countries with respect to

such issues.

(5) APPLICATION.—Section 490(a) through (g) of the ForeignAssistanceAct

of 1961 (22 U.S.C. 2291j) shall not apply during fiscal year 2002 with respect

to any country identified in paragraph (1) of this section.

(6) STATUTORY CONSTRUCTION.—Nothing in this section supersedes or

modifies the requirement in section 489(a) of the Foreign Assistance Act of

1961 (with respect to the International Control Strategy Report) for the

transmittal of a report not later than March 1, 2002 under that section.

Section 706 of the Foreign Relations Authorization Act for 2003

[22 U.S.C. 2291j-1, Public Law 107-228]

SEC. 706. INTERNATIONAL DRUG CONTROL CERTIFICATION PROCEDURES.
During any fiscal year, funds that would otherwise bewithheld fromobligation or

expenditure under section 490 of the Foreign Assistance Act of 1961 may be

obligated or expended beginning October 1 of such fiscal year provided that:
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(1) REPORT.—Not later than September 15 of the previous fiscal year the

President has submitted to the appropriate congressional committees a report

identifying each country determined by the President to be a major drug transit

country or major illicit drug producing country as defined in section 481(e) of

the Foreign Assistance Act of 1961.

(2) DESIGNATION AND JUSTIFICATION.—In each report under paragraph (1),

the President shall also—

(A) designate each country, if any, identified in such report that has

failed demonstrably, during the previous 12 months, to make substantial

efforts—

(i) to adhere to its obligations under international counternarcotics

agreements; and

(ii) to take the counternarcotics measures set forth in section

489(a)(1) of the Foreign Assistance Act of 1961; and

(B) include a justification for each country so designated.

(3) LIMITATIONONASSISTANCE FORDESIGNATED COUNTRIES.—In the case of

a country identified in a report under paragraph (1) that is also designated

under paragraph (2) in the report, United States assistance may be provided to

such country in the subsequent fiscal year only if the President determines and

reports to the appropriate congressional committees that—

(A) provision of such assistance to the country in such fiscal year is vital

to the national interests of the United States; or

(B) subsequent to the designation being made under paragraph (2)(A),

the country has made substantial efforts—

(i) to adhere to its obligations under international counternarcotics

agreements; and

(ii) to take the counternarcotics measures set forth in section

489(a)(1) of the Foreign Assistance Act of 1961.

(4) INTERNATIONAL COUNTERNARCOTICS AGREEMENT DEFINED.—In this

section, the term "international counternarcotics agreement" means—

(A) the United Nations Convention Against Illicit Traffic in Narcotic

Drugs and Psychotropic Substances; or

(B) any bilateral or multilateral agreement in force between the United

States and another country or countries that addresses issues relating to the

control of illicit drugs, such as—

(i) the production, distribution, and interdiction of illicit drugs;

(ii) demand reduction;

(iii) the activities of criminal organizations;

(iv) international legal cooperation among courts, prosecutors, and

law enforcement agencies (including the exchange of information and

evidence);

(v) the extradition of nationals and individuals involved in drug-

related criminal activity;
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(vi) the temporary transfer for prosecution of nationals and

individuals involved in drug-related criminal activity;

(vii) border security;

(viii) money laundering;

(ix) illicit firearms trafficking;

(x) corruption;

(xi) control of precursor chemicals;

(xii) asset forfeiture; and

(xiii) related training and technical assistance, and includes, where

appropriate, timetables and objective and measurable standards to

assess the progress made by participating countries with respect to

such issues.

(5) APPLICATION. —

(A) Section 490 (a) through (h) of the Foreign Assistance Act of 1961

(22 U.S.C. 2291j(a)-(h)) shall not apply during any fiscal year with respect

to any country identified in the report required by paragraph (1) of this

section.

(B) Notwithstanding paragraphs (1) through (5)(A) of this section, the

President may apply the procedures set forth in section 490 (a) through (h)

of the Foreign Assistance Act of 1961 during any fiscal year with respect

to any country determined to be a major drug transit country or major

illicit drug producing country as defined in section 481(e) of the Foreign

Assistance Act of 1961.

(6) STATUTORY CONSTRUCTION.—Nothing in this section supersedes or

modifies the requirement in section 489(a) of the Foreign Assistance Act of

1961 (with respect to the International Narcotics Control Strategy Report) for

the transmittal of a report not later than March 1, each fiscal year under that

section.

(7) TRANSITION RULE.—For funds obligated or expended under this section in

fiscal year 2003, the date for submission of the report required by paragraph

(1) of this section shall be at least 15 days before funds are obligated or

expended.

(8) EFFECTIVE DATE.—This section shall take effect upon the date of

enactment of this Act into law [September 30, 2002] and shall remain in effect

thereafter unless Congress enacts subsequent legislation repealing such section.

E. SANCTIONS RELATED TO MISSILE PROLIFERATION AND
CHEMICAL AND BIOLOGICALWARFARE

Section 73 of the Arms Export Control Act

[22 U.S.C. 2797b; Public Law 90-629, added by Public Law 101-510, and amended by Public Law

102-138, Public Law 103-236, Public Law 104-106, Public Law 105-277, and Public Law 106-113]
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TRANSFERS OF MISSILE EQUIPMENT OR TECHNOLOGY BY FOREIGN PERSONS

SEC. 73. (a) SANCTIONS.—
(1) Subject to subsections (c) through (g), if the President determines that a

foreign person, after the date of the enactment of this chapter, knowingly—

(A) exports, transfers, or otherwise engages in the trade of any MTCR

equipment or technology that contributes to the acquisition, design,

development, or production of missiles in a country that is not an MTCR

adherent and would be, if it were United States-origin equipment or

technology, subject to the jurisdiction of the United States under this Act,

(B) conspires to or attempts to engage in such export, transfer, or trade,

or

(C) facilitates such export, transfer, or trade by any other person,

or if the President has made a determination with respect to a foreign person under

section 11B(b)(1) of the Export Administration Act of 1979, then the President

shall impose on that foreign person the applicable sanctions under paragraph (2).

(2) The sanctions which apply to a foreign person under paragraph (1) are

the following:

(A) If the item involved in the export, transfer, or trade is within

category II of the MTCR Annex, then the President shall deny, for a

period of 2 years—

(i) United States Government contracts relating to missile

equipment or technology; and

(ii) licenses for the transfer to such foreign person of missile

equipment or technology controlled under this Act.

(B) If the item involved in the export, transfer, or trade is within

category I of theMTCRAnnex, then the President shall deny, for a period

of not less than 2 years—

(i) all United States Government contracts with such foreign

person; and

(ii) licenses for the transfer to such foreign person of all items on

the United States Munitions List.

(C) If, in addition to actions taken under subparagraphs (A) and (B), the

President determines that the export, transfer, or trade has substantially

contributed to the design, development, or production of missiles in a

country that is not an MTCR adherent, then the President shall prohibit,

for a period of not less than 2 years, the importation into the United States

of products produced by that foreign person.

(b) INAPPLICABILITY WITH RESPECT TOMTCRADHERENTS.—

(1) IN GENERAL.—Except as provided in paragraph (2), subsection (a) does

not apply to—
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(A) any export, transfer, or trading activity that is authorized by the laws

of an MTCR adherent, if such authorization is not obtained by

misrepresentation or fraud; or

(B) any export, transfer, or trade of an item to an end user in a country

that is an MTCR adherent.

(2) LIMITATION.—Notwithstanding paragraph (1), subsection (a) shall apply

to an entity subordinate to a government that engages in exports or transfers

described in section 498A(b)(3)(A) of the Foreign Assistance Act of 1961.

(c) EFFECT OF ENFORCEMENT ACTIONS BY MTCR ADHERENTS.—Sanctions set

forth in subsection (a) may not be imposed under this section on a person with

respect to acts described in such subsection or, if such sanctions are in effect against

a person on account of such acts, such sanctions shall be terminated, if an MTCR

adherent is taking judicial or other enforcement action against that person with

respect to such acts, or that person has been found by the government of anMTCR

adherent to be innocent of wrongdoing with respect to such acts, and if the President

certifies to the Committee on Foreign Relations of the Senate and the Committee on

International Relations of the House of Representatives that—

(1) for any judicial or other enforcement action taken by the MTCR

adherent, such action has—

(A) been comprehensive; and

(B) been performed to the satisfaction of the United States; and

(2) with respect to any finding of innocence ofwrongdoing, the United States

is satisfied with the basis for such finding.

(d) ADVISORY OPINIONS.—The Secretary of State, in consultation with the

Secretary of Defense, and the Secretary of Commerce, may, upon the request of any

person, issue an advisory opinion to that person as to whether a proposed activity by

that person would subject that person to sanctions under this section. Any person

who relies in good faith on such an advisory opinion which states that the proposed

activity would not subject a person to such sanctions, and any personwho thereafter

engages in such activity, may not be made subject to such sanctions on account of

such activity.

(e) WAIVER AND REPORT TO CONGRESS.—

(1) In any case other than one in which an advisory opinion has been issued

under subsection (d) stating that a proposed activity would not subject a person

to sanctions under this section, the President may waive the application of

subsection (a) to a foreign person if the President determines that such waiver

is essential to the national security of the United States.

(2) In the event that the President decides to apply the waiver described in

paragraph (1), the President shall so notify the Committee on Armed Services

and the Committee on Foreign Relations of the Senate and the Committee on

National Security (Committee on Armed Services) and the Committee on

International Relations of the House of Representatives not less than 45

working days before issuing the waiver. Such notification shall include a report
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fully articulating the rationale and circumstances which led the President to

apply the waiver.

(f) PRESUMPTION.—In determining whether to apply sanctions under subsection

(a) to a foreign person involved in the export, transfer, or trade of an item on the

MTCR Annex, it should be a rebuttable presumption that such item is designed for

use in a missile listed in the MTCRAnnex if the President determines that the final

destination of the item is a country the government of which the Secretary of State

has determined, for purposes of 6(j)(1)(A) of the Export Administration Act of

1979, has repeatedly provided support for acts of international terrorism.

(g) ADDITIONALWAIVER.—The President maywaive the imposition of sanctions

under paragraph (1) on a person with respect to a product or service if the President

certifies to the Congress that—

(1) the product or service is essential to the national security of the United

States; and

(2) such person is a sole source supplier of the product or service, the

product or service is not available from any alternative reliable supplier, and

the need for the product or service cannot be met in a timely manner by

improved manufacturing processes or technological developments.

(h) EXCEPTIONS.—The President shall not apply the sanction under this section

prohibiting the importation of the products of a foreign person—

(1) in the case of procurement of defense articles or defense services—

(A) under existing contracts or subcontracts, including the exercise of

options for production quantities to satisfy requirements essential to the

national security of the United States;

(B) if the President determines that the person to which the sanctions

would be applied is a sole source supplier of the defense articles and

services, that the defense articles or services are essential to the national

security of the United States, and that alternative sources are not readily or

reasonably available; or

(C) if the President determines that such articles or services are essential

to the national security of the United States under defense coproduction

agreements or NATO Programs of Cooperation;

(2) to products or services provided under contracts entered into before the

date on which the President publishes his intention to impose the sanctions; or

(3) to—

(A) spare parts,

(B) component parts, but not finished products, essential to United

States products or production,

(C) routine services and maintenance of products, to the extent that

alternative sources are not readily or reasonably available, or

(D) information and technology essential to United States products or

production.
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Chemical and Biological Weapons Control and Warfare Elimination Act of
1991

[22 U.S.C. 5601 et seq.; Public Law 102-182, title III and Public Law 107-228]

SEC. 301. SHORT TITLE.
This title may be cited as the "Chemical and Biological Weapons Control and

Warfare Elimination Act of 1991".

SEC. 302. PURPOSES.
The purposes of this title are—

(1) to mandate United States sanctions, and to encourage international

sanctions, against countries that use chemical or biological weapons in

violation of international law or use lethal chemical or biological weapons

against their own nationals, and to impose sanctions against companies that aid

in the proliferation of chemical and biological weapons;

(2) to support multilaterally coordinated efforts to control the proliferation of

chemical and biological weapons;

(3) to urge continued close cooperation with the Australia Group and

cooperation with other supplier nations to devise ever more effective controls

on the transfer of materials, equipment, and technology applicable to chemical

or biological weapons production; and

(4) to require Presidential reports on efforts that threaten United States

interests or regional stability by Iran, Iraq, Syria, Libya, and others to acquire

the materials and technology to develop, produce, stockpile, deliver, transfer,

or use chemical or biological weapons.

SEC. 303. MULTILATERAL EFFORTS.
(a) MULTILATERALCONTROLS ONPROLIFERATION.—It is the policy of theUnited

States to seek multilaterally coordinated efforts with other countries to control the

proliferation of chemical and biological weapons. In furtherance of this policy, the

United States shall—

(1) promote agreements banning the transfer of missiles suitable for

armament with chemical or biological warheads;

(2) set as a top priority the early conclusion of a comprehensive global

agreement banning the use, development, production, and stockpiling of

chemical weapons;

(3) seek and support effective international means of monitoring and

reporting regularly on commerce in equipment, materials, and technology

applicable to the attainment of a chemical or biological weapons capability;

and

(4) pursue and give full support to multilateral sanctions pursuant to United

Nations Security Council Resolution 620, which declared the intention of the

Security Council to give immediate consideration to imposing "appropriate and
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effective" sanctions against any country which uses chemical weapons in

violation of international law.

(b) MULTILATERAL CONTROLS ON CHEMICAL AGENTS, PRECURSORS, AND

EQUIPMENT.—It is also the policy of the United States to strengthen efforts to

control chemical agents, precursors, and equipment by taking all appropriate

multilateral diplomatic measures—

(1) to continue to seek a verifiable global ban on chemical weapons at the 40

nation Conference on Disarmament in Geneva;

(2) to support the Australia Group's objective to support the norms and

restraints against the spread and the use of chemical warfare, to advance the

negotiation of a comprehensive ban on chemical warfare by taking appropriate

measures, and to protect the Australia Group's domestic industries against

inadvertent association with supply of feedstock chemical equipment that could

be misused to produce chemical weapons;

(3) to implement paragraph (2) by proposing steps complementary to, and

not mutually exclusive of, existing multilateral efforts seeking a verifiable ban

on chemical weapons, such as the establishment of—

(A) a harmonized list of export control rules and regulations to prevent

relative commercial advantage and disadvantages accruing to Australia

Group members,

(B) liaison officers to the Australia Group's coordinating entity from

within the diplomatic missions,

(C) a close working relationship between the Australia Group and

industry,

(D) a public unclassified warning list of controlled chemical agents,

precursors, and equipment,

(E) information-exchange channels of suspected proliferants,

(F) a "denial" list of firms and individuals who violate the Australia

Group's export control provisions, and

(G) broader cooperation between the Australia Group and other

countries whose political commitment to stem the proliferation of

chemical weapons is similar to that of the Australia Group; and

(4) to adopt the imposition of stricter controls on the export of chemical

agents, precursors, and equipment and to adopt tougher multilateral sanctions

against firms and individuals who violate these controls or against countries

that use chemical weapons.

SEC. 304. UNITED STATES EXPORT CONTROLS.
(a) In general. The President shall—

(1) use the authorities of the Arms Export Control Act to control the export

of those defense articles and defense services, and

(2) use the authorities of the Export Administration Act of 1979 to control

the export of those goods and technology,
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that the President determines would assist the government of any foreign country in

acquiring the capability to develop, produce, stockpile, deliver, or use chemical or

biological weapons.

[(b) Amendments to section 6 of the Export Administration Act of 1979.]
[SEC. 305. SANCTIONS AGAINST CERTAIN FOREIGN PERSONS.
Section 11C added to the Export Administration Act of 1979; chapter 8 added to

the Arms Export Control Act.]

SEC. 306. DETERMINATIONS REGARDING USE OF CHEMICAL OR BIOLOGICAL

WEAPONS.
(a) DETERMINATION BY THE PRESIDENT.—

(1) When determination required; nature of determination. Whenever

persuasive information becomes available to the executive branch indicating

the substantial possibility that, on or after the date of the enactment of this title,

the government of a foreign country has made substantial preparation to use or

has used chemical or biological weapons, the President shall, within 60 days

after the receipt of such information by the executive branch, determine

whether that government, on or after such date of enactment, has used chemical

or biological weapons in violation of international law or has used lethal

chemical or biological weapons against its own nationals. Section 307 applies

if the President determines that that government has so used chemical or

biological weapons.

(2) MATTERS TO BE CONSIDERED.—In making the determination under

paragraph (1), the President shall consider the following:

(A) All physical and circumstantial evidence available bearing on the

possible use of such weapons.

(B) All information provided by alleged victims, witnesses, and

independent observers.

(C) The extent of the availability of the weapons in question to the

purported user.

(D) All official and unofficial statements bearing on the possible use of

such weapons.

(E) Whether, and to what extent, the government in question is willing

to honor a request from the Secretary General of the United Nations to

grant timely access to a United Nations fact-finding team to investigate the

possibility of chemical or biological weapons use or to grant such access

to other legitimate outside parties.

(3) DETERMINATION TO BE REPORTED TO CONGRESS.—Upon making a

determination under paragraph (1), the President shall promptly report that

determination to the Congress. If the determination is that a foreign

government had used chemical or biological weapons as described in that

paragraph, the report shall specify the sanctions to be imposed pursuant to

section 307.

(b) CONGRESSIONALREQUESTS; REPORT.—
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(1) REQUEST.—The Chairman of the Committee on Foreign Relations of the

Senate (upon consultation with the ranking minority member of such

committee) or the Chairman of the Committee on Foreign Affairs of the House

of Representatives (upon consultation with the ranking minority member of

such committee) may at any time request the President to consider whether a

particular foreign government, on or after the date of the enactment of this title

III, has used chemical or biological weapons in violation of international lawor

has used lethal chemical or biological weapons against its own nationals.

(2) REPORT TO CONGRESS.—Not later than 60 days after receiving such a

request, the President shall provide to the Chairman of the Committee on

Foreign Relations of the Senate and the Chairman of the Committee on Foreign

Affairs of the House of Representatives a written report on the information held

by the executive branch which is pertinent to the issue of whether the specified

government, on or after the date of the enactment of this title, has used

chemical or biological weapons in violation of international law or has used

lethal chemical or biological weapons against its own nationals. This report

shall contain an analysis of each of the items enumerated in subsection (a)(2).

SEC. 307. SANCTIONS AGAINST USE OF CHEMICAL OR BIOLOGICAL WEAPONS.
(a) INITIAL SANCTIONS.—If, at any time, the President makes a determination

pursuant to section 306(a)(1) with respect to the government of a foreign country,

the President shall forthwith impose the following sanctions:

(1) FOREIGN ASSISTANCE.—The United States Government shall terminate

assistance to that country under the Foreign Assistance Act of 1961, except for

urgent humanitarian assistance and food or other agricultural commodities or

products.

(2) ARMS SALES.—The United States Government shall terminate—

(A) sales to that country under the Arms Export Control Act of any

defense articles, defense services, or design and construction services, and

(B) licenses for the export to that country of any item on the United

States Munitions List.

(3) ARMSSALESFINANCING.—TheUnited StatesGovernment shall terminate

all foreign military financing for that country under the Arms Export Control

Act.

(4) DENIALOFUNITED STATESGOVERNMENTCREDIT OROTHER FINANCIAL

ASSISTANCE.—The United States Government shall deny to that country any

credit, credit guarantees, or other financial assistance by any department,

agency, or instrumentality of the United States Government, including the

Export-Import Bank of the United States.

(5) EXPORTS OF NATIONAL SECURITY-SENSITIVE GOODS AND

TECHNOLOGY.—The authorities of section 6 of the Export Administration Act

of 1979 (50 U.S.C. 2405) shall be used to prohibit the export to that country of

any goods or technology on that part of the control list established under

section 5(c)(1) of that Act (22 U.S.C. 2404(c)(1)).



- 1168 -

(b) ADDITIONAL SANCTIONS IF CERTAIN CONDITIONS NOT MET.—

(1) PRESIDENTIALDETERMINATION.—Unless, within 3months after making a

determination pursuant to section 306(a)(1) with respect to a foreign

government, the President determines and certifies in writing to the Congress

that—

(A) that government is no longer using chemical or biological weapons

in violation of international law or using lethal chemical or biological

weapons against its own nationals,

(B) that government has provided reliable assurances that it will not in

the future engage in any such activities, and

(C) that government is willing to allow on-site inspections by United

Nations observers or other internationally recognized, impartial observers,

or other reliable means exist, to ensure that that government is not using

chemical or biological weapons in violation of international lawand is not

using lethal chemical or biological weapons against its own nationals,

then the President, after consultation with the Congress, shall impose on that

country the sanctions set forth in at least 3 of subparagraphs (A) through (F) of

paragraph (2).

(2) SANCTIONS.—The sanctions referred to in paragraph (1) are the

following:

(A) MULTILATERAL DEVELOPMENT BANK ASSISTANCE.—The United

States Government shall oppose, in accordance with section 701 of the

International Financial Institutions Act (22 U.S.C. 262d), the extension of

any loan or financial or technical assistance to that country by international

financial institutions.

(B) BANK LOANS.—The United States Government shall prohibit any

United States bank from making any loan or providing any credit to the

government of that country, except for loans or credits for the purpose of

purchasing food or other agricultural commodities or products.

(C) FURTHER EXPORT RESTRICTIONS.—The authorities of section 6 of

the Export Administration Act of 1979 shall be used to prohibit exports to

that country of all other goods and technology (excluding food and other

agricultural commodities and products).

(D) IMPORT RESTRICTIONS.—Restrictions shall be imposed on the

importation into the United States of articles (which may include

petroleum or any petroleum product) that are the growth, product, or

manufacture of that country.

(E) DIPLOMATICRELATIONS.—The President shall use his constitutional

authorities to downgrade or suspend diplomatic relations between the

United States and the government of that country.

(F) PRESIDENTIAL ACTION REGARDING AVIATION.—

(i)(I) The President is authorized to notify the government of a

country with respect to which the President has made a
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determination pursuant to section 306(a)(1) of his intention to

suspend the authority of foreign air carriers owned or controlled

by the government of that country to engage in foreign air

transportation to or from the United States.

(II) Within 10 days after the date of notification of a

government under subclause (I), the Secretary of Transportation

shall take all steps necessary to suspend at the earliest possible

date the authority of any foreign air carrier owned or controlled,

directly or indirectly, by that government to engage in foreign air

transportation to or from the United States, notwithstanding any

agreement relating to air services.

(ii)(I) The President may direct the Secretary of State to

terminate any air service agreement between the United States

and a country with respect to which the President has made a

determination pursuant to section 306(a)(1), in accordance with

the provisions of that agreement.

(II) Upon termination of an agreement under this clause, the

Secretary of Transportation shall take such steps as may be

necessary to revoke at the earliest possible date the right of any

foreign air carrier owned, or controlled, directly or indirectly, by

the government of that country to engage in foreign air

transportation to or from the United States.

(iii) The Secretary of Transportation may provide for such

exceptions from clauses (i) and (ii) as the Secretary considers

necessary to provide for emergencies in which the safety of an aircraft

or its crew or passengers is threatened.

(iv) For purposes of this subparagraph, the terms "air

transportation", "air carrier", "foreign air carrier", and "foreign air

transportation" have the meanings such terms have under section 101

of the Federal Aviation Act of 1958 (49 U.S.C. App. 1301).

(c) REMOVALOFSANCTIONS.—The President shall remove the sanctions imposed

with respect to a country pursuant to this section if the President determines and so

certifies to the Congress after the end of the 12-month period beginning on the date

on which sanctions were initially imposed on that country pursuant to subsection

(a), that—

(1) the government of that country has provided reliable assurances that it

will not use chemical or biological weapons in violation of international law

and will not use lethal chemical or biological weapons against its own

nationals;

(2) that government is not making preparations to use chemical or biological

weapons in violation of international law or to use lethal chemical or biological

weapons against its own nationals;
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(3) that government is willing to allow on-site inspections byUnitedNations

observers or other internationally recognized, impartial observers to verify that

it is not making preparations to use chemical or biological weapons in violation

of international law or to use lethal chemical or biological weapons against its

own nationals, or other reliable means exist to verify that it is not making such

preparations; and

(4) that government is making restitution to those affected by any use of

chemical or biological weapons in violation of international law or by any use

of lethal chemical or biological weapons against its own nationals.

(d) WAIVER.—

(1)CRITERIA FORWAIVER.—The President maywaive the application of any

sanction imposed with respect to a country pursuant to this section —

(A) if—

(i) in the case of any sanction other than a sanction specified in

subsection (b)(2)(D) (relating to import restrictions) or (b)(2)(E)

(relating to the downgrading or suspension of diplomatic relations),

the President determines and certifies to the Congress that such

waiver is essential to the national security interests of the United

States, and if the President notifies the Committee on Foreign

Relations of the Senate and the Committee on Foreign Affairs of the

House of Representatives of his determination and certification at

least 15 days before the waiver takes effect, in accordance with the

procedures applicable to reprogramming notifications under section

634A of the Foreign Assistance Act of 1961, or

(ii) in the case of any sanction specified in subsection (b)(2)(D)

(relating to import restrictions), the President determines and certifies

to the Congress that such waiver is essential to the national security

interest of the United States, and if the President notifies the

Committee on Finance of the Senate and the Committee onWays and

Means of the House of Representatives of his determination and

certification at least 15 days before the waiver takes effect; or

(B) if the President determines and certifies to the Congress that there

has been a fundamental change in the leadership and policies of the

government of that country, and if the President notifies the Congress at

least 20 days before the waiver takes effect.

(2) REPORT.—In the event that the President decides to exercise the waiver

authority provided in paragraph (1) with respect to a country, the President's

notification to the Congress under such paragraph shall include a report fully

articulating the rationale and circumstances which led the President to exercise

that waiver authority, including a description of the stepswhich the government

of that country has taken to satisfy the conditions set forth in paragraphs (1)

through (4) of subsection (c).

(e) CONTRACT SANCTITY.—
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(1) SANCTIONS NOT APPLIED TO EXISTING CONTRACTS.—

(A) A sanction described in paragraph (4) or (5) of subsection (a) or in

any of subparagraphs (A) through (D) of subsection (b)(2) shall not apply

to any activity pursuant to any contract or international agreement entered

into before the date of the presidential determination under section

306(a)(1) unless the President determines, on a case-by-case basis, that to

apply such sanction to that activity would prevent the performance of a

contract or agreement that would have the effect of assisting a country in

using chemical or biological weapons in violation of international law or

in using lethal chemical or biological weapons against its own nationals.

(B) The same restrictions of subsection (p) of section 6 of the Export

Administration Act of 1979 (50 U.S.C. App. 2405), as that subsection is

so redesignated by section 304(b) of this title, which are applicable to

exports prohibited under section 6 of that Act shall apply to exports

prohibited under subsection (a)(5) or (b)(2)(C) of this section. For

purposes of this subparagraph, any contract or agreement the performance

of which (as determined by the President) would have the effect of

assisting a foreign government in using chemical or biological weapons in

violation of international law or in using lethal chemical or biological

weapons against its own nationals shall be treated as constituting a breach

of the peace that poses a serious and direct threat to the strategic interest of

the United States, within the meaning of subparagraph (A) of section 6(p)

of that Act.

(2) SANCTIONSAPPLIED TOEXISTINGCONTRACTS.—The sanctions described

in paragraphs (1), (2), and (3) of subsection (a) shall apply to contracts,

agreements, and licenses without regard to the date the contract or agreement

was entered into or the license was issued (as the case may be), except that

such sanctions shall not apply to any contract or agreement entered into or

license issued before the date of the presidential determination under section

306(a)(1) if the President determines that the application of such sanction

would be detrimental to the national security interests of the United States.

[SEC. 308. PRESIDENTIAL REPORTING REQUIREMENTS. (Repealed by P.L.

107-228)]

[SEC. 309. REPEAL OF DUPLICATIVE PROVISIONS.]

Section 81 of the Arms Export Control Act

[22 U.S.C. 2798; Public Law 90-629, added by Public Law 102-182, sec. 305(b)]

SEC. 81. SANCTIONS AGAINST CERTAIN FOREIGN PERSONS.
(a) IMPOSITION OF SANCTIONS.—

(1) DETERMINATION BY THE PRESIDENT.—Except as provided in subsection

(b)(2), the President shall impose both of the sanctions described in subsection
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(c) if the President determines that a foreign person, on or after the date of the

enactment of this section, has knowingly and materially contributed—

(A) through the export from the United States of any goods or

technology that are subject to the jurisdiction of the United States,

(B) through the export from any other country of any goods or

technology that would be, if theywere United States goods or technology,

subject to the jurisdiction of the United States, or

(C) through any other transaction not subject to sanctions pursuant to the

Export Administration Act of 1979,

to the efforts by any foreign country, project, or entity described in paragraph

(2) to use, develop, produce, stockpile, or otherwise acquire chemical or

biological weapons.

(2) COUNTRIES, PROJECTS,ORENTITIESRECEIVINGASSISTANCE.—Paragraph

(1) applies in the case of—

(A) any foreign country that the President determines has, at any time

after January 1, 1980 —

(i) used chemical or biological weapons in violation of international

law;

(ii) used lethal chemical or biological weapons against its own

nationals; or

(iii) made substantial preparations to engage in the activities

described in clause (i) or (ii);

(B) any foreign country whose government is determined for purposes

of section 6(j) of the Export Administration Act of 1979 (50 U.S.C.

2405(j)) to be a government that has repeatedly provided support for acts

of international terrorism; or

(C) any other foreign country, project, or entity designated by the

President for purposes of this section.

(3) PERSONS AGAINSTWHOM SANCTIONS ARE TO BE IMPOSED.—Sanctions

shall be imposed pursuant to paragraph (1) on—

(A) the foreign person with respect to which the President makes the

determination described in that paragraph;

(B) any successor entity to that foreign person;

(C) any foreign person that is a parent or subsidiary of that foreign

person if that parent or subsidiary knowingly assisted in the activities

which were the basis of that determination; and

(D) any foreign person that is an affiliate of that foreign person if that

affiliate knowingly assisted in the activities which were the basis of that

determination and if that affiliate is controlled in fact by that foreign

person.

(b) CONSULTATIONS WITH AND ACTIONS BY FOREIGN GOVERNMENT OF

JURISDICTION.—
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(1) CONSULTATIONS.—If the Presidentmakes the determinations described in

subsection (a)(1) with respect to a foreign person, the Congress urges the

President to initiate consultations immediately with the government with

primary jurisdiction over that foreign person with respect to the imposition of

sanctions pursuant to this section.

(2) ACTIONS BY GOVERNMENT OF JURISDICTION.—In order to pursue such

consultations with that government, the President may delay imposition of

sanctions pursuant to this section for a period of up to 90 days. Following these

consultations, the President shall impose sanctions unless the President

determines and certifies to the Congress that that government has taken specific

and effective actions, including appropriate penalties, to terminate the

involvement of the foreign person in the activities described in subsection

(a)(1). The President may delay imposition of sanctions for an additional

period of up to 90 days if the President determines and certifies to the Congress

that that government is in the process of taking the actions described in the

preceding sentence.

(3) REPORT TO CONGRESS.—The President shall report to the Congress, not

later than 90 days after making a determination under subsection (a)(1), on the

status of consultations with the appropriate government under this subsection,

and the basis for any determination under paragraph (2) of this subsection that

such government has taken specific corrective actions.

(c) SANCTIONS.—

(1) DESCRIPTION OF SANCTIONS.—The sanctions to be imposed pursuant to

subsection (a)(1) are, except as provided in paragraph (2) of this subsection,

the following:

(A) PROCUREMENT SANCTION.—The United States Government shall

not procure, or enter into any contract for the procurement of, any goods

or services from any person described in subsection (a)(3).

(B) IMPORT SANCTIONS.—The importation into the United States of

products produced by any person described in subsection (a)(3) shall be

prohibited.

(2) EXCEPTIONS.—The President shall not be required to apply or maintain

sanctions under this section—

(A) in the case of procurement of defense articles or defense services—

(i) under existing contracts or subcontracts, including the exercise

of options for production quantities to satisfy United States

operational military requirements;

(ii) if the President determines that the person or other entity to

which the sanctions would otherwise be applied is a sole source

supplier of the defense articles or services, that the defense articles or

services are essential, and that alternative sources are not readily or

reasonably available; or
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(iii) if the President determines that such articles or services are

essential to the national security under defense coproduction

agreements;

(B) to products or services provided under contracts entered into before

the date on which the President publishes his intention to impose

sanctions;

(C) to—

(i) spare parts,

(ii) component parts, but not finished products, essential to United

States products or production, or

(iii) routine servicing and maintenance of products, to the extent

that alternative sources are not readily or reasonably available;

(D) to information and technology essential to United States products or

production; or

(E) to medical or other humanitarian items.

(d) TERMINATION OF SANCTIONS.—The sanctions imposed pursuant to this

section shall apply for a period of at least 12 months following the imposition of

sanctions and shall cease to apply thereafter only if the President determines and

certifies to the Congress that reliable information indicates that the foreign person

with respect to which the determination was made under subsection (a)(1) has

ceased to aid or abet any foreign government, project, or entity in its efforts to

acquire chemical or biological weapons capability as described in that subsection.

(e) WAIVER.—

(1) CRITERION FOR WAIVER.—The President may waive the application of

any sanction imposed on any person pursuant to this section, after the end of

the 12-month period beginning on the date on which that sanctionwas imposed

on that person, if the President determines and certifies to the Congress that

such waiver is important to the national security interests of the United States.

(2) NOTIFICATION OFANDREPORT TOCONGRESS.— If the President decides

to exercise the waiver authority provided in paragraph (1), the President shall

so notify the Congress not less than 20 days before the waiver takes effect.

Such notification shall include a report fully articulating the rationale and

circumstances which led the President to exercise the waiver authority.

(f) DEFINITION OF FOREIGN PERSON.—For the purposes of this section, the term

"foreign person" means—

(1) an individual who is not a citizen of the United States or an alien

admitted for permanent residence to the United States; or

(2) a corporation, partnership, or other entity which is created or organized

under the laws of a foreign country or which has its principal place of business

outside the United States.

F. TRADE SANCTIONS REFORM AND EXPORT ENHANCEMENT
ACT OF 2000
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[22 U.S.C. 7201-7209; Public Law 106-387 and Public Law 107-56]

SEC. 901. SHORT TITLE.
This Act may be cited as the "Trade Sanctions Reform and Export Enhancement

Act of 2000".

SEC. 902. DEFINITIONS.
In this title:

(1) AGRICULTURAL COMMODITY.—The term "agricultural commodity" has

the meaning given the term in section 102 of the Agricultural Trade Act of

1978 (7 U.S.C. 5602).

(2) AGRICULTURAL PROGRAM.—The term "agricultural program" means—

(A) any program administered under the Agricultural Trade

Development and Assistance Act of 1954 (7 U.S.C. 1691 et seq.);

(B) any program administered under section 416 of the Agricultural Act

of 1949 (7 U.S.C. 1431);

(C) any program administered under the Agricultural TradeAct of 1978

(7 U.S.C. 5601 et seq.);

(D) the dairy export incentive program administered under section 153

of the Food Security Act of 1985 (15 U.S.C. 713a-14);

(E) any commercial export sale of agricultural commodities; or

(F) any export financing (including credits or credit guarantees)

provided by the United States Government for agricultural commodities.

(3) JOINT RESOLUTION.—The term "joint resolution" means—

(A) in the case of section 903(a)(1), only a joint resolution introduced

within 10 session days of Congress after the date on which the report of

the President under section 903(a)(1) is received by Congress, the matter

after the resolving clause of which is as follows: "That Congress approves

the report of the President pursuant to section 903(a)(1) of the Trade

Sanctions Reform and Export Enhancement Act of 2000, transmitted on

_____.", with the blank completed with the appropriate date; and

(B) in the case of section 906(1), only a joint resolution introduced

within 10 session days of Congress after the date on which the report of

the President under section 906(2) is received by Congress, the matter

after the resolving clause of which is as follows: "That Congress approves

the report of the President pursuant to section 906(1) of the Trade

Sanctions Reform and Export Enhancement Act of 2000, transmitted on

______.", with the blank completed with the appropriate date.

(4) MEDICALDEVICE.—The term "medical device" has themeaning given the

term "device" in section 201 of the Federal Food, Drug, and Cosmetic Act (21

U.S.C. 321).

(5) MEDICINE.—The term "medicine" has the meaning given the term "drug"

in section 201 of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 321).
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(6) UNILATERAL AGRICULTURAL SANCTION.—The term "unilateral

agricultural sanction" means any prohibition, restriction, or condition on

carrying out an agricultural program with respect to a foreign country or

foreign entity that is imposed by the United States for reasons of foreign policy

or national security, except in a case in which the United States imposes the

measure pursuant to—

(A) a multilateral regime and the other member countries of that regime

have agreed to impose substantially equivalent measures; or

(B) a mandatory decision of the United Nations Security Council.

(7) UNILATERAL MEDICAL SANCTION.—The term "unilateral medical

sanction" means any prohibition, restriction, or condition on exports of, or the

provision of assistance consisting of, medicine or amedical device with respect

to a foreign country or foreign entity that is imposed by the United States for

reasons of foreign policy or national security, except in a case in which the

United States imposes the measure pursuant to—

(A) a multilateral regime and the other member countries of that regime

have agreed to impose substantially equivalent measures; or

(B) a mandatory decision of the United Nations Security Council.

SEC. 903. RESTRICTION.
(a) NEW SANCTIONS.—Except as provided in sections 904 and 905 and

notwithstanding any other provision of law, the President may not impose a

unilateral agricultural sanction or unilateral medical sanction against a foreign

country or foreign entity, unless—

(1) not later than 60 days before the sanction is proposed to be imposed, the

President submits a report to Congress that—

(A) describes the activity proposed to be prohibited, restricted, or

conditioned; and

(B) describes the actions by the foreign country or foreign entity that

justify the sanction; and

(2) there is enacted into law a joint resolution stating the approval of

Congress for the report submitted under paragraph (1).

(b) EXISTING SANCTIONS.—The President shall terminate any unilateral

agricultural sanction or unilateral medical sanction that is in effect as of the date of

enactment of this Act.

SEC. 904. EXCEPTIONS.
[Section 221b of P.L. 107-56, the Uniting and Strengthening America by

Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA

PATRIOT) Act of 2001 states:

Nothing in the Trade Sanctions Reform and Export Enhancement Act of 2000

shall limit the application or scope of any law establishing criminal or civil

penalties, including any Executive order or regulation promulgated pursuant to such

laws (or similar or successor laws), for the unlawful export of any agricultural

commodity, medicine, or medical device to—
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(1) a foreign organization, group, or person designated pursuant to Executive

Order No. 12947 of January 23, 1995, ad amended;

(2) a Foreign Terrorist Organization pursuant to the Antiterrorism and

Effective Death Penalty Act of 1996 (Public Law 104-132);

(3) a foreign organization, group, or person designated pursuant to Executive

Order No. 13224 (September 23, 2001);

(4) any narcotics trafficking entity designated pursuant to Executive Order

No. 12978 (October 21, 1995) or the Foreign Narcotics Kingpin Designation

Act (Public Law 106-120); or

(5) any foreign organization, group, or persons subject to any restriction for

its involvement in weapons of mass destruction or missile proliferation.]

Section 903 shall not affect any authority or requirement to impose (or continue

to impose) a sanction referred to in section 903—

(1) against a foreign country or foreign entity—

(A) pursuant to a declaration of war against the country or entity;

(B) pursuant to specific statutory authorization for the use of the Armed

Forces of the United States against the country or entity;

(C) against which the Armed Forces of the United States are involved in

hostilities; or

(D) where imminent involvement by the Armed Forces of the United

States in hostilities against the country or entity is clearly indicated by the

circumstances; or

(2) to the extent that the sanction would prohibit, restrict, or condition the

provision or use of any agricultural commodity, medicine, or medical device

that is—

(A) controlled on the United States Munitions List established under

section 38 of the Arms Export Control Act (22 U.S.C. 2778);

(B) controlled on any control list established under the Export

Administration Act of 1979 or any successor statute (50U.S.C. App. 2401

et seq.); or

(C) used to facilitate the design, development or production of chemical

or biological weapons, or weapons of mass destruction.

SEC. 905. TERMINATION OF SANCTIONS.
Any unilateral agricultural sanction or unilateral medical sanction that is imposed

pursuant to the procedures described in section 903(a) shall terminate not later than

2 years after the date on which the sanction became effective unless—

(1) not later than 60 days before the date of termination of the sanction, the

President submits to Congress a report containing—

(A) the recommendation of the President for the continuation of the

sanction for an additional period of not to exceed 2 years; and

(B) the request of the President for approval by Congress of the

recommendation; and
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(2) there is enacted into law a joint resolution stating the approval of

Congress for the report submitted under paragraph (1).

SEC. 906. STATE SPONSORS OF INTERNATIONAL TERRORISM.
(a) REQUIREMENT.—

(1) IN GENERAL.—Notwithstanding any other provision of this title (other

than section 904), the export of agricultural commodities, medicine, ormedical

devices to Cuba, the Taliban or the territory of Afghanistan controlled by the

Taliban, or to the government of a country that has been determined by the

Secretary of State to have repeatedly provided support for acts of international

terrorism under section 620A of the Foreign AssistanceAct of 1961 (22U.S.C.

2371), section 6(j)(1) of the Export Administration Act of 1979 (50 U.S.C.

app. 2405(j)(1)), or section 40(d) of the Arms Export Control Act (22 U.S.C.

2780(d)), or to any other entity in such a country, shall only be made pursuant

to one-year licenses issued by the United States Government for contracts

entered into during the one-year period of the license and shipped within the

12-month period beginning on the date of the signing of the contract, except

that the requirements of such one-year licenses shall be nomore restrictive than

license exceptions administered by the Department of Commerce or general

license exceptions administered by the Department of the Treasury, except that

procedures shall be in place to deny licenses for exports to any entity within

such country, or in the territory of Afghanistan controlled by the Taliban,

promoting international terrorism.

(2) EXCEPTION.—Paragraph (1) shall not apply with respect to the export of

agricultural commodities, medicine, or medical devices to the Government of

Syria or to the Government of North Korea, or to any other entity in Syria or

North Korea.

(b) QUARTERLYREPORTS.—The applicable department or agency of the Federal

Government shall submit to the appropriate congressional committees on a quarterly

basis a report on any activities undertaken under subsection (a)(1) during the

preceding calendar quarter.

(c) BIENNIAL REPORTS.—Not later than two years after the date of enactment of

this Act, and every two years thereafter, the applicable department or agency of the

Federal Government shall submit a report to the appropriate congressional

committees on the operation of the licensing system under this section for the

preceding two-year period, including—

(1) the number and types of licenses applied for;

(2) the number and types of licenses approved;

(3) the average amount of time elapsed from the date of filing of a license

application until the date of its approval;

(4) the extent to which the licensing procedures were effectively

implemented; and
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(5) a description of comments received from interested parties about the

extent to which the licensing procedures were effective, after the applicable

department or agency holds a public 30-day comment period.

SEC. 907. CONGRESSIONAL PROCEDURES.
(a) REFERRAL OF REPORT.—A report described in section 903(a)(1) or 905(1)

shall be referred to the appropriate committee or committees of the House of

Representatives and to the appropriate committee or committees of the Senate.

(b) REFERRAL OF JOINT RESOLUTION.—

(1) IN GENERAL.—A joint resolution introduced in the Senate shall be

referred to the Committee on Foreign Relations, and a joint resolution

introduced in the House of Representatives shall be referred to the Committee

on International Relations.

(2) REPORTING DATE.—A joint resolution referred to in paragraph (1) may

not be reported before the eighth session day of Congress after the introduction

of the joint resolution.

SEC. 908. PROHIBITION ON UNITED STATES ASSISTANCE AND FINANCING.
(a) PROHIBITION ON UNITED STATES ASSISTANCE.—

(1) IN GENERAL.—Notwithstanding any other provision of law, no United

States Government assistance, including United States foreign assistance,

United States export assistance, and any United States credit or guarantees

shall be available for exports to Cuba or for commercial exports to Iran, Libya,

North Korea, or Sudan.

(2) RULEOFCONSTRUCTION.—Nothing in paragraph (1) shall be construed to

alter, modify, or otherwise affect the provisions of section 109 of the Cuban

Liberty and Democratic Solidarity (LIBERTAD)Act of 1996 (22U.S.C. 6039)

or any other provision of law relating to Cuba in effect on the day before the

date of the enactment of this Act.

(3) WAIVER.—The President may waive the application of paragraph (1)

with respect to Iran, Libya, North Korea, and Sudan to the degree the President

determines that it is in the national security interest of the United States to do

so, or for humanitarian reasons.

(b) PROHIBITION ON FINANCING OF AGRICULTURAL SALES TO CUBA.—

(1) IN GENERAL.—No United States person may provide payment or

financing terms for sales of agricultural commodities or products to Cuba or

any person in Cuba, except in accordance with the following terms

(notwithstanding part 515 of title 31, Code of Federal Regulations, or any other

provision of law):

(A) Payment of cash in advance.

(B) Financing by third country financial institutions (excluding United

States persons or Government of Cuba entities), except that such financing

may be confirmed or advised by a United States financial institution.

Nothing in this paragraph authorizes payment terms or trade financing

involving a debit or credit to an account of a person located in Cuba or of the
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Government of Cuba maintained on the books of a United States depository

institution.

(2) PENALTIES.—Any private person or entity that violates paragraph (1)

shall be subject to the penalties provided in the Tradingwith the EnemyAct for

violations under that Act.

(3) ADMINISTRATION AND ENFORCEMENT.—The President shall issue such

regulations as are necessary to carry out this section, except that the President,

in lieu of issuing new regulations, may apply any regulations in effect on the

date of the enactment of this Act, pursuant to the Trading with the EnemyAct,

with respect to the conduct prohibited in paragraph (1).

(4) DEFINITIONS.—In this subsection—

(A) the term "financing" includes any loan or extension of credit;

(B) the term "United States depository institution" means any entity

(including its foreign branches or subsidiaries) organized under the laws of

any jurisdiction within the United States, or any agency, office or branch

located in the United States of a foreign entity, that is engaged primarily in

the business of banking (including a bank, savings bank, savings

association, credit union, trust company, or United States bank holding

company); and

(C) the term "United States person" means the Federal Government, any

State or local government, or any private person or entity of the United

States.

SEC. 909. PROHIBITION ON ADDITIONAL IMPORTS FROM CUBA.
Nothing in this title shall be construed to alter, modify, or otherwise affect the

provisions of section 515.204 of title 31, Code of Federal Regulations, relating to

the prohibition on the entry into the United States of merchandise that (1) is of

Cuban origin, (2) is or has been located in or transported from or through Cuba, or

(3) is made or derived in whole or in part of any article which is the growth,

produce, or manufacture of Cuba.

SEC. 910. REQUIREMENTS RELATING TO CERTAIN TRAVEL-RELATED
TRANSACTIONS WITH CUBA.
(a) AUTHORIZATION OF TRAVEL RELATING TO COMMERCIAL SALE OF

AGRICULTURALCOMMODITIES. —The Secretary of the Treasury shall promulgate

regulations under which the travel-related transactions listed in paragraph (c) of

section 515.560 of title 31, Code of Federal Regulations, may be authorized on a

case-by-case basis by a specific license for travel to, from, or within Cuba for the

commercial export sale of agricultural commodities pursuant to the provisions of

this title.

(b) PROHIBITION ON TRAVEL RELATING TO TOURIST ACTIVITIES.—

(1) INGENERAL.—Notwithstanding any other provision of lawof regulation,

the Secretary of the Treasury, or any other Federal official, may not authorize

the travel-related transactions listed in paragraph (c) of section 515.560 of title

31, Code of Federal Regulations, either by a general license or on a case-by-
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case basis by a specific license for travel to, from or within Cuba for tourist

activities.

(2) DEFINITION.—In this subsection, the term "tourist activities" means any

activity with respect to travel to, from, or within Cuba that is not expressly

authorized in subsection (a) of this section, in any of paragraphs (1) through

(12) of section 515.560 of title 31, Code of Federal Regulations, or in any

section referred to in any of such paragraphs (1) through (12) (as such sections

were in effect on June 1, 2000).

SEC. 911. EFFECTIVE DATE.
(a) INGENERAL.—Except as provided in subsection (b), this title shall take effect

on the date of enactment of this Act, and shall apply thereafter in any fiscal year.

(b) EXISTING SANCTIONS.—In the case of any unilateral agricultural sanction or

unilateral medical sanction that is in effect as of the date of enactment of this Act,

this title shall take effect 120 days after the date of enactment of this Act, and shall

apply thereafter in any fiscal year.

G. ECONOMIC SANCTIONS AGAINST SUDAN

Tariff Suspension and Trade Act of 2000

[Excerpts]

[Public Law 106-476]

SEC. 1464. IMPORTATION OF GUM ARABIC.
(a) FINDINGS.—The Congress finds the following:

(1) The Republic of the Sudan produces 60 percent of the world's supply of

gum arabic in raw form and has a virtual monopoly on the world's supply of the

highest grade of gum arabic.

(2) The President imposed comprehensive sanctions against Sudan on

November 3, 1997, under Executive Order No. 13067.

(3) The Secretary of the Treasury, upon recommendation of the Secretary of

State, has issued limited licenses each year since the imposition of sanctions

against Sudan under Executive Order No. 13067 to permit United States gum

arabic processors to import gum arabic in raw form fromSudan due to a lack of

alternative sources in other countries.

(4) The United States gum arabic processing industry consists of three small

companies whose existence is threatened by the comprehensive sanctions in

effect against Sudan.

(5) The United States gum arabic processing industry is working with the

United States Agency for International Development to develop alternative

sources of gum arabic in raw form in countries that are not subject to sanctions,
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but alternative sources of the highest grade of gum arabic in raw form are not

currently available.

(b) LICENSE APPLICATIONS TO IMPORT GUM ARABIC FROM SUDAN.—

Notwithstanding any other provision of law, the Secretary of the Treasury and the

Secretary of State, in consultation with the Secretary of Commerce and the heads of

other appropriate agencies—

(1) shall consider promptly any license application by a United States gum

arabic processor to import gum arabic in raw form from the Republic of the

Sudan; and

(2) in reviewing such license applications by United States gum arabic

processors, shall consider whether adequate commercial quantities of the

highest grade of gum arabic in raw form are available from countries not

subject to United States sanctions in order to allow such United States

processors of gum arabic to remain in business.

(c) DEVELOPMENT OF ALTERNATIVE SOURCES OF GUM ARABIC.—The President

shall utilize such authority as is available to the President to promote the

development in countries other than Sudan of alternative sources of the highest

grade of gum arabic in raw form of sufficient commercial quality to be utilized in

products intended for human consumption.

(d) DEFINITION. —In this section, the term "gum arabic in raw form" means gum

arabic of the type described in subheadings 1301.20.00 and 1301.90.90 of the

Harmonized Tariff Schedule of the United States.

Sudan Peace Act

[50 U.S.C. 1701 note; Public Law 107-245 as amended by Public Law 108-497, Public Law 109-344

and Public Law 110-174.]

SECTION 1. SHORT TITLE.
This Act may be cited as the ‘‘Sudan Peace Act’’.

SEC. 2. FINDINGS.
The Congress makes the following findings:

(1) The Government of Sudan has intensified its prosecution of the war

against areas outside of its control, which has already costmore than 2,000,000

lives and has displaced more than 4,000,000 people.

(2) A viable, comprehensive, and internationally sponsored peace process,

protected from manipulation, presents the best chance for a permanent

resolution of the war, protection of human rights, and a self-sustaining Sudan.

(3) Continued strengthening and reform of humanitarian relief operations in

Sudan is an essential element in the effort to bring an end to the war.

(4) Continued leadership by the United States is critical.

(5) Regardless of the future political status of the areas of Sudan outside of

the control of the Government of Sudan, the absence of credible civil authority

and institutions is a major impediment to achieving self-sustenance by the
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Sudanese people and to meaningful progress toward a viable peace process. It

is critical that credible civil authority and institutions play an important role in

the reconstruction of postwar Sudan.

(6) Through the manipulation of traditional rivalries among peoples in areas

outside of its full control, the Government of Sudan has used divide-and-

conquer techniques effectively to subjugate its population. However,

internationally sponsored reconciliation efforts have played a critical role in

reducing human suffering and the effectiveness of this tactic.

(7) The Government of Sudan utilizes and organizes militias, Popular

Defense Forces, and other irregular units for raiding and enslaving parties in

areas outside of the control of the Government of Sudan in an effort to disrupt

severely the ability of the populations in those areas to sustain themselves. The

tactic helps minimize the Government of Sudan’s accountability

internationally.

(8) The Government of Sudan has repeatedly stated that it intends to use the

expected proceeds from future oil sales to increase the tempo and lethality of

the war against the areas outside of its control.

(9) By regularly banning air transport relief flights by the United Nations

relief operation OLS, the Government of Sudan has been able tomanipulate the

receipt of food aid by the Sudanese people from the United States and other

donor countries as a devastating weapon of war in the ongoing effort by the

Government of Sudan to starve targeted groups and subdue areas of Sudan

outside of the Government’s control.

(10) The acts of the Government of Sudan, including the acts described in

this section, constitute genocide as defined by the Convention on the

Prevention and Punishment of the Crime of Genocide (78 U.N.T.S. 277).

(11) The efforts of the United States and other donors in delivering relief and

assistance through means outside of OLS have played a critical role in

addressing the deficiencies in OLS and offset the Government of Sudan’s

manipulation of food donations to advantage in the civil war in Sudan.

(12) While the immediate needs of selected areas in Sudan facing starvation

have been addressed in the near term, the population in areas of Sudan outside

of the control of the Government of Sudan are still in danger of extreme

disruption of their ability to sustain themselves.

(13) The Nuba Mountains and many areas in Bahr al Ghazal and the Upper

Nile and the Blue Nile regions have been excluded completely from relief

distribution byOLS, consequently placing their populations at increased risk of

famine.

(14) At a cost which has sometimes exceeded $1,000,000 per day, andwith a

primary focus on providing only for the immediate food needs of the recipients,

the current international relief operations are neither sustainable nor desirable

in the long term.

(15) The ability of populations to defend themselves against attack in areas
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outside of the control of the Government of Sudan has been severely

compromised by the disengagement of the front-line states of Ethiopia, Eritrea,

and Uganda, fostering the belief among officials of the Government of Sudan

that success on the battlefield can be achieved.

(16) The United States should use all means of pressure available to facilitate

a comprehensive solution to the war in Sudan, including—

(A) the multilateralization of economic and diplomatic tools to compel

the Government of Sudan to enter into a good faith peace process;

(B) the support or creation of viable democratic civil authority and

institutions in areas of Sudan outside of government control;

(C) continued active support of people-to-people reconciliation

mechanisms and efforts in areas outside of government control;

(D) the strengthening of the mechanisms to provide humanitarian relief

to those areas; and

(E) cooperation among the trading partners of the United States and

within multilateral institutions toward those ends.

SEC. 3. DEFINITIONS.
In this Act:

(1) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term ‘‘appropriate

congressional committees’’ means the Committee on International Relations of

the House of Representatives and the Committee on Foreign Relations of the

Senate.

(2) GOVERNMENT OF SUDAN.—Except as provided in section 12, the term

‘‘Government of Sudan’’ means the National Islamic Front government in

Khartoum, Sudan.

(3) OLS.—The term ‘‘OLS’’ means the United Nations relief operation

carried out by UNICEF, the World Food Program, and participating relief

organizations known as ‘‘Operation Lifeline Sudan’’.

(4) SPLM.—The term ‘SPLM’ means the Sudan People’s

Liberation Movement.

SEC. 4. CONDEMNATION OF SLAVERY. OTHER HUMAN RIGHTS ABUSES, AND

TACTICS OF THE GOVERNMENT OF SUDAN.
The Congress hereby—

(1) condemns—

(A) violations of human rights on all sides of the conflict in Sudan;

(B) the Government of Sudan’s overall human rights record, with regard

to both the prosecution of the war and the denial of basic human and

political rights to all Sudanese;

(C) the ongoing slave trade in Sudan and the role of the Government of

Sudan in abetting and tolerating the practice;

(D) the Government of Sudan’s use and organization of ‘‘murahalliin’’

or ‘‘mujahadeen’’, Popular Defense Forces, and regular Sudanese Army

units into organized and coordinated raiding and slaving parties in Bahr al
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Ghazal, the Nuba Mountains, and the Upper Nile and the Blue Nile

regions; and

(E) aerial bombardment of civilian targets that is sponsored by the

Government of Sudan; and

(2) recognizes that, along with selective bans on air transport relief flights by

the Government of Sudan, the use of raiding and slaving parties is a tool for

creating food shortages and is used as a systematic means to destroy the

societies, culture, and economies of the Dinka, Nuer, and Nuba peoples in a

policy of low-intensity ethnic cleansing.

SEC. 5. ASSISTANCE FOR PEACE AND DEMOCRATIC GOVERNANCE.
(a) ASSISTANCE TO SUDAN—The President is authorized to provide increased

assistance to the areas of Sudan that are not controlled by the Government of Sudan

to prepare the population for peace and democratic governance, including support

for civil administration, communications infrastructure, education, health, and

agriculture.

(b) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—There are authorized to be appropriated to the President to

carry out the activities described in subsection (a) of this section $100,000,000

for each of the fiscal years 2003, 2004, and 2005.

(2) AVAILABILITY.—Amounts appropriated pursuant to the authorization of

appropriations under paragraph (1) of this subsection are authorized to remain

available until expended.

SEC. 6. SUPPORT FOR AN INTERNATIONALLY SANCTIONED PEACE PROCESS.
(a) FINDINGS.—Congress hereby—

(1) recognizes that—

(A) a single, viable internationally and regionally sanctioned peace

process holds the greatest opportunity to promote a negotiated, peaceful

settlement to the war in Sudan; and

(B) resolution to the conflict in Sudan is best made through a peace

process based on the Declaration of Principles reached in Nairobi, Kenya,

on July 20, 1994, and on the Machakos Protocol in July 2002; and

(2) commends the efforts of Special Presidential Envoy, Senator Danforth

and his team in working to assist the parties to the conflict in Sudan in finding a

just, permanent peace to the conflict in Sudan.

(b) MEASURES OF CERTAIN CONDITIONS NOT MET.—

(1) PRESIDENTIAL DETERMINATION.—

(A) The President shall make a determination and certify in writing to

the appropriate congressional committees within 6months after the date of

enactment of this Act, and each 6 months thereafter, that the Government

of Sudan and the Sudan People’s LiberationMovement are negotiating in

good faith and that negotiations should continue.

(B) If, under subparagraph (A) the President determines and certifies in

writing to the appropriate congressional committees that the Government
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of Sudan has not engaged in good faith negotiations to achieve a

permanent, just, and equitable peace agreement, or has unreasonably

interfered with humanitarian efforts, then the President, after consultation

with the Congress, shall implement the measures set forth in paragraph (2).

(C) If, under paragraph (A) the President determines and certifies in

writing to the appropriate congressional committees that the Sudan

People’s LiberationMovement has not engaged in good faith negotiations

to achieve a permanent, just, and equitable peace agreement, then

paragraph (2) shall not apply to the Government of Sudan.

(D) If the President certifies to the appropriate congressional

committees that the Government of Sudan is not in compliance with the

terms of a permanent peace agreement between the Government of Sudan

and the Sudan People’s Liberation Movement, then the President, after

consultation with the Congress, shall implement the measures set forth in

paragraph (2).

(E) If, at any time after the President has made a certification under

subparagraph (B), the President makes a determination and certifies in

writing to the appropriate congressional committees that the Government

of Sudan has resumed good faith negotiations, or makes a determination

and certifies in writing to the appropriate congressional committees that

the Government of Sudan is in compliance with a peace agreement, then

paragraph (2) shall not apply to the Government of Sudan.

(2) MEASURES IN SUPPORTOFTHEPEACEPROCESS.—Subject to the provisions

of paragraph (1), the President—

(A) shall, through the Secretary of the Treasury, instruct the United

States executive directors to each international financial institution to

continue to vote against and actively oppose any extension by the

respective institution of any loan, credit, or guarantee to the Government

of Sudan;

(B) should consider downgrading or suspending diplomatic relations

between the United States and the Government of Sudan;

(C) shall take all necessary and appropriate steps, including through

multilateral efforts, to deny the Government of Sudan access to oil

revenues to ensure that the Government of Sudan neither directly nor

indirectly utilizes any oil revenues to purchase or acquire military

equipment or to finance any military activities; and

(D) shall seek a United Nations Security Council Resolution to impose

an arms embargo on the Government of Sudan.

(c) REPORTON THE STATUS OFNEGOTIATIONS.—If, at any time after the President

has made a certification under subsection (b)(1)(A), the Government of Sudan

discontinues negotiations with the Sudan People’s Liberation Movement for a 14-

day period, then the President shall submit a quarterly report to the appropriate

congressional committees on the status of the peace process until negotiations
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resume.

(d) REPORT ON UNITED STATES OPPOSITION TO FINANCING BY INTERNATIONAL

FINANCIAL INSTITUTIONS.—The Secretary of the Treasury shall submit a semiannual

report to the appropriate congressional committees describing the steps taken by the

United States to oppose the extension of a loan, credit, or guarantee if, after the

Secretary of the Treasury gives the instructions described in subsection (b)(2)(A),

such financing is extended.

(e) REPORTON EFFORTS TODENYOILREVENUES.—Not later than 45 days after the

President takes an action under subsection (b)(2)(C), the President shall submit to

the appropriate congressional committees a comprehensive plan for implementing

the actions described in such subsection.

(f) DEFINITION.—In this section, the term ‘‘international financial institution’’

means the International Bank for Reconstruction and Development, the

International Development Association, the International Monetary Fund, the

African Development Bank, and the African Development Fund.

SEC. 7. MULTILATERAL PRESSURE ON COMBATANTS.
It is the sense of Congress that—

(1) the United Nations should help facilitate peace and recovery in Sudan;

(2) the President, acting through the United States Permanent Representative

to the United Nations, should seek to end the veto power of the Government of

Sudan over the plans byOLS for air transport relief flights and, by doing so, to

end the manipulation of the delivery of relief supplies to the advantage of the

Government of Sudan on the battlefield; and

(3) the President should take appropriate measures, including the

implementation of recommendations of the International Eminent Persons

Commission contained in the report issued on May 22, 2002, to end slavery

and aerial bombardment of civilians by the Government of Sudan.

SEC. 8. REPORTING REQUIREMENTS

(a) REPORT ON COMMERCIAL ACTIVITY.—Not later than 30 days after the date

of the enactment of the Comprehensive Peace in Sudan Act of 2004, and

annually thereafter until the completion of the interim period outlined in the

Machakos Protocol of 2002, the Secretary of State, in consultation with relevant

United States Government departments and agencies, shall submit to the

appropriate congressional committees a report regarding commercial activity in

Sudan that includes—

(1) a description of the sources and current status of Sudan’s financing

and construction of infrastructure and pipelines for oil exploitation, the

effects of such financing and construction on the inhabitants of the regions

in which the oil fields are located and the ability of the Government of

Sudan to finance the war in Sudan with the proceeds of the oil exploitation;

(2) a description of the extent to which that financing was secured in the

United States or with the involvement of United States citizens; and

(3) a description of the relationships between Sudan’s arms industry and
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major foreign business enterprises and their subsidiaries, including

government-controlled entities.

(b) REPORT ON THE CONFLICT IN SUDAN, INCLUDING THE DARFUR REGION.—Not

later than 30 days after the date of the enactment of the Comprehensive Peace in

Sudan Act of 2004, and annually thereafter until the completion of the interim

period outlined in the Machakos Protocol of 2002, the Secretary of State shall

prepare and submit to the appropriate congressional committees a report

regarding the conflict in Sudan, including the conflict in the Darfur region. Such

report shall include—

(1) the best estimates of the extent of aerial bombardment of civilian

centers in Sudan by the Government of Sudan, including targets, frequency,

and best estimates of damage; and

(2) a description of the extent to which humanitarian relief in Sudan has

been obstructed or manipulated by the Government of Sudan or other

forces, and a contingency plan to distribute assistance should the

Government of Sudan continue to obstruct or delay the international

humanitarian response to the crisis in Darfur.

(c) REPORT ON AFRICAN UNION MISSION IN SUDAN.--Until such time

as AMIS concludes its mission in Darfur, in conjunction with the other reports

required under this section, the Secretary of State, in consultation with all

relevant Federal departments and agencies, shall prepare and submit a report, to

the appropriate congressional committees, regarding—

(1) a detailed description of all United States assistance provided to the

African Union Mission in Sudan (referred to in this subsection as “AMIS”)

since the establishment of AMIS, reported by fiscal year and the type and

purpose of such assistance; and

(2) the level of other international assistance provided to AMIS, including

assistance from countries, regional and international organizations, such as

the North Atlantic Treaty Organization, the European Union, the Arab

League, and the United Nations, reported by fiscal year and the type and

purpose of such assistance, to the extent possible.

(d) REPORT ON SANCTIONS IN SUPPORT OF PEACE IN DARFUR.--In

conjunction with the other reports required under this section, the Secretary of

State shall submit a report to the appropriate congressional committees regarding

sanctions imposed under section 6 of the Comprehensive Peace in Sudan Act of

2004, including--

(1) a description of each sanction imposed under such provision of law;

(2) the name of the individual or entity subject to the sanction, if applicable;

and

(3) whether or not such individual has been identified by the United Nations

panel of experts.

(e) REPORT ON UNITED STATES MILITARY ASSISTANCE.--In

conjunction with the other reports required under this section, the Secretary of
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State shall submit a report to the appropriate congressional committees

describing the effectiveness of any assistance provided under section 8 of the

Darfur Peace and Accountability Act of 2006, including--

(1) a detailed annex on any military assistance provided in the period

covered by this report;

(2) the results of any review or other monitoring conducted by the Federal

Government with respect to assistance provided under that Act; and

(3) any unauthorized retransfer or use of military assistance furnished by the

United States.

(g) DISCLOSURE TO THE PUBLIC.—The Secretary of State shall publish or

otherwise make available to the public each unclassified report, or portion of a

report that is unclassified, submitted under subsection (a) or (b).

SEC. 9. CONTINUED USE OF NON-OLS ORGANIZATIONS FOR RELIEF EFFORTS.
(a) SENSEOFCONGRESS.—It is the sense of the Congress that the President should

continue to increase the use of non-OLS agencies in the distribution of relief

supplies in southern Sudan.

(b) REPORT.—Not later than 90 days after the date of enactment of this Act, the

President shall submit to the appropriate congressional committees a detailed report

describing the progress made toward carrying out subsection (a).

SEC. 10. CONTINGENCYPLAN FORANYBANONAIR TRANSPORTRELIEF FLIGHTS.
(a) PLAN.—The President shall develop a contingency plan to provide, outside the

auspices of the United Nations if necessary, the greatest possible amount of United

States Government and privately donated relief to all affected areas in Sudan,

including the Nuba Mountains and the Upper Nile and the Blue Nile regions, in the

event that the Government of Sudan imposes a total, partial, or incremental ban on

OLS air transport relief flights.

(b) REPROGRAMMINGAUTHORITY.—Notwithstanding any other provision of law,

in carrying out the plan developed under subsection (a), the President may

reprogram up to 100 percent of the funds available for support of OLS operations

for the purposes of the plan.

SEC. 11. INVESTIGATION OF WAR CRIMES.
(a) IN GENERAL.—The Secretary of State shall collect information about incidents

which may constitute crimes against humanity, genocide, war crimes, and other

violations of international humanitarian law by all parties to the conflict in Sudan,

including slavery, rape, and aerial bombardment of civilian targets.

(b) REPORT.—Not later than 6 months after the date of the enactment of this Act

and annually thereafter, the Secretary of State shall prepare and submit to the

appropriate congressional committees a detailed report on the information that the

Secretary of State has collected under subsection (a) and any findings or

determinations made by the Secretary on the basis of that information. The report

under this subsection may be submitted as part of the report required under section

8.

(c) CONSULTATIONS WITH OTHER DEPARTMENTS.—In preparing the report
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required by this section, the Secretary of State shall consult and coordinate with all

other Government officials who have information necessary to complete the report.

Nothing contained in this section shall require the disclosure, on a classified or

unclassified basis, of information that would jeopardize sensitive sources and

methods or other vital national security interests.

SEC 12. ASSISTANCEFORTHECRISIS INDARFURANDFORCOMPREHENSIVEPEACE

IN SUDAN.
(a) ASSISTANCE.—

(1) AUTHORITY.—Notwithstanding any other provision of law, the President

is authorized to provide assistance for Sudan as authorized in paragraph (5) of

this section—

(A) subject to the requirements of this section, to support the

implementation of a comprehensive peace agreement that applies to all

regions of Sudan, including the Darfur region; and

(B) to address the humanitarian and human rights crisis in the Darfur

region and eastern Chad, including to support the African Union mission

in the Darfur region, provided that no assistance may be made available to

the Government of Sudan.

(2) CERTIFICATIONFORTHEGOVERNMENTOFSUDAN.—Assistance authorized

under paragraph (1)(A) may be provided to the Government of Sudan only if

the President certifies to the appropriate congressional committees that the

Government of Sudan has taken demonstrable steps to—

(A) ensure that the armed forces of Sudan and any associated militias

are not committing atrocities or obstructing human rights monitors or the

provision of humanitarian assistance;

(B) demobilize and disarm militias supported or created by the

Government of Sudan;

(C) allow full and unfettered humanitarian assistance to all regions of

Sudan, including the Darfur region;

(D) allow an international commission of inquiry to conduct an

investigation of atrocities in the Darfur region, in a manner consistent with

United Nations Security Council Resolution 1564 (September 18, 2004),

to investigate reports of violations of international humanitarian law and

human rights law in the Darfur region by all parties, to determine also

whether or not acts of genocide have occurred and to identify the

perpetrators of such violations with a view to ensuring that those

responsible are held accountable;

(E) cooperate fully with the African Union, the United Nations, and all

other observer, monitoring, and protection missions mandated to operate

in Sudan;

(F) permit the safe and voluntary return of displaced persons and

refugees to their homes and rebuild the communities destroyed in the

violence; and
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(G) implement the final agreements reached in the Naivasha peace

process and install a new coalition government based on the Nairobi

Declaration on the Final Phase of Peace in the Sudan signed on June 5,

2004.

(3) CERTIFICATION WITH REGARD TO SPLM’S COMPLIANCE WITH A PEACE

AGREEMENT.—If the President determines and certifies in writing to the

appropriate congressional committees that the SPLM has not engaged in good

faith negotiations, or has failed to honor the agreements signed, the President

shall suspend assistance authorized in this section for the SPLM, except for

health care, education, and humanitarian assistance.

(4) SUSPENSION OF ASSISTANCE.—If, on a date after the President transmits

the certification described in paragraph (2), the President determines that the

Government of Sudan has ceased taking the actions described in such

paragraph, the President shall immediately suspend the provision of any

assistance to such Government under this section until the date on which the

President transmits to the appropriate congressional committees a further

certification that the Government of Sudan has resumed taking such actions.

(5) AUTHORIZATION OF APPROPRIATIONS.—

(A) IN GENERAL.—In addition to any other funds otherwise available

for such purposes, there are authorized to be appropriated to the

President—

(i) $100,000,000 for fiscal year 2005, and such sums as may be

necessary for each of the fiscal years 2006 and 2007, unless otherwise

authorized, to carry out paragraph (1)(A); and

(ii) $200,000,000 for fiscal year 2005 to carry out paragraph

(1)(B), provided that no amounts appropriated under this

authorization may be made available for the Government of Sudan.

(B) AVAILABILITY.—Amounts appropriated pursuant to the authorization

of appropriations under subparagraph (A) are authorized to remain

available until expended.

(b) GOVERNMENT OF SUDAN DEFINED.—In this section, the term ‘Government of

Sudan’ means the National Congress Party, formerly known as the National Islamic

Front, government in Khartoum, Sudan, or any successor government formed on or

after the date of the enactment of the Comprehensive Peace in Sudan Act (other

than the coalition government agreed upon in the Nairobi

Declaration on the Final Phase of Peace in the Sudan signed on June 5, 2004).

Comprehensive Peace in Sudan Act of 2004

[50 U.S.C. 1701 note; Public Law 108-497 and Public Law 109-344]

SECTION 1. SHORT TITLE.
This Act may be cited as the “Comprehensive Peace in Sudan Act of 2004.”

SEC. 2. DEFINITIONS.
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In this Act:

(1) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term “appropriate

congressional committees” means the Committee on Foreign Relations of the

Senate and the Committee on international Relations of the House of

Representatives.

(2) GOVERNMENTOFSUDAN.—The term “Government of Sudan”means the

National Congress Party, formerly known as the National Islamic Front,

government in Khartoum, Sudan, or any successor government formed on or

after the date of the enactment of this Act (other than the coalition government

agreed upon in the Nairobi Declaration on the Final Phase of Peace in the

Sudan signed on June 5, 2004).

(3) JEM.—The term “JEM” means the Justice and Equality Movement.

(4) SLA.—The term “SLA” means the Sudan Liberation Army.

(5) SPLM.—The term “SPLM” means the Sudan People’s Liberation

Movement.

SEC. 3. FINDINGS.
Congress makes the following findings:

(1) A comprehensive peace agreement for Sudan, envisioned in the Sudan

Peace Act (50 U.S.C. 1701 note) and theMachakos Protocol of 2002, could be

in jeopardy if the parties do not implement and honor the agreements they have

signed.

(2) Since seizing power through a military coup in 1989, the Government of

Sudan repeatedly has attacked and dislocated civilian populations in southern

Sudan in a coordinated policy of ethnic cleansing and genocide that has cost

the lives of more than 2,000,000 people and displaced more than 4,000,000.

(3) In response to two decades of civil conflict in Sudan, the United States

has helped to establish an internationally supported peace process to promote a

negotiated settlement to the war that has resulted in a framework peace

agreement, the Nairobi Declaration on the Final Phase of Peace in the Sudan,

signed on June 5, 2004.

(4) At the same time that the Government of Sudan was negotiating for a

comprehensive and all inclusive peace agreement, enumerated in the Nairobi

Declaration on the Final Phase of Peace in the Sudan, it refused to engage in

any meaningful discussion with regard to its ongoing campaign of ethnic

cleansing and genocide in the Darfur region of western Sudan.

(5) The Government of Sudan reluctantly agreed to attend talks to bring

peace to the Darfur region only after considerable international pressure and

outrage was expressed through high level visits by Secretary Colin Powell and

others, and through United Nations Security Council Resolution 1556 (July 30,

2004).

(6) The Government of the United States, in both the executive branch and

Congress, has concluded that genocide has been committed and may still be

occurring in the Darfur region, and that the Government of Sudan and militias
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supported by the Government of Sudan, known as the Janjaweed, bear

responsibility for the genocide.

(7) Evidence collected by international observers in the Darfur region

between February 2003 and November 2004 indicate a coordinated effort to

target African Sudanese civilians in a scorched earth policy, similar to that

which was employed in southern Sudan, that has destroyed African Sudanese

villages, killing and driving away their people, while the Arab Sudanese

villages have been left unscathed.

(8) As a result of this genocidal policy in the Darfur region, an estimated

70,000 people have died, more than 1,600,000 people have been internally

displaced, and more than 200,000 people have been forced to flee to

neighboring Chad.

(9) Reports further indicate the systematic rape of thousands of women and

girls, the abduction of women and children, and the destruction of hundreds of

ethnically African villages, including the poisoning of their wells and the

plunder of their crops and cattle upon which the people of such villages sustain

themselves.

(10) Despite the threat of international action expressed through United

Nations Security Council Resolutions 1556 (July 30, 2004) and 1563

(September 18, 2004), the Government of Sudan continues to obstruct and

prevent efforts to reverse the catastrophic consequences that loom over the

Darfur region.

(11) In addition to the thousands of violent deaths directly caused by ongoing

Sudanese military and government-sponsored Janjaweed attacks in the Darfur

region, the Government of Sudan has restricted access by humanitarian and

human rights workers to the Darfur area through intimidation by military and

security forces, and through bureaucratic and administrative obstruction, in an

attempt to inflict the most devastating harmon those individuals displaced from

their villages and homes without any means of sustenance or shelter.

(12) The Government of Sudan’s continued support for the Janjaweed and

their obstruction of the delivery of food, shelter, and medical care to theDarfur

region is estimated by the World Health Organization to be causing up to

10,000 deaths per month and, should current conditions persist, is projected to

escalate to thousands of deaths each day by December 2004.

(13) The Government of Chad served an important role in facilitating the

humanitarian cease-fire (the N’Djamena Agreement dated April 8, 2004) for

the Darfur region between the Government of Sudan and the two opposition

rebel groups in the Darfur region (the JEM and the SLA), although both sides

have violated the cease-fire agreement repeatedly.

(14) The people of Chad have responded courageously to the plight of over

200,000 Darfur refugees by providing assistance to them even though such

assistance has adversely affected their own means of livelihood.
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(15) On September 9, 2004, Secretary of State Colin Powell stated before the

Committee on Foreign Relations of the Senate: “When we reviewed the

evidence compiled by our team, along with other information available to the

State Department, we concluded that genocide has been committed in Darfur

and that the Government of Sudan and the [Janjaweed] bear responsibility—

and genocide may still be occurring.

(16) The African Union has demonstrated renewed vigor in regional affairs

through its willingness to respond to the crisis in the Darfur region, by

convening talks between the parties and deploying several hundred monitors

and security forces to the region, as well as by recognizing the need for a far

larger force with a broader mandate.

(17) The Government of Sudan’s complicity in the atrocities and genocide in

the Darfur region raises fundamental questions about the Government of

Sudan’s commitment to peace and stability in the region.

SEC. 4. SENSE OF CONGRESS REGARDING THE CONFLICT IN DARFUR, SUDAN.
(a) SUDANPEACEACT.—It is the sense of Congress that the Sudan PeaceAct (50

U.S.C. 1701 note) remains relevant and should be extended to include the Darfur

region of Sudan.

(b) ACTIONS TO ADDRESS THE CONFLICT.—It is the sense of Congress that—

(1) a legitimate countrywide peace in Sudan will only be possible if those

principles enumerated in the 1948 Universal Declaration ofHumanRights, that

are affirmed in theMachakos Protocol of 2002 and the Nairobi Declaration on

the Final Phase of Peace in the Sudan signed on June 5, 2004, are applied to all

of Sudan, including the Darfur region;

(2) the parties to the N’Djamena Agreement (the Government of Sudan, the

JEM, and the SLA) must meet their obligations under that Agreement to allow

safe and immediate delivery of all humanitarian assistance throughout the

Darfur region and must expedite the conclusion of a political agreement to end

the genocide and conflict in the Darfur region;

(3) the United States should continue to provide humanitarian assistance to

the areas of Sudan to which the United States has access and, at the same time,

implement a plan to provide assistance to the areas of Sudan to which access

has been obstructed or denied;

(4) the international community, including African, Arab, and Muslim

nations, should immediately provide resources necessary to save the lives of

hundreds of thousands of individuals at risk as a result of the crisis in the

Darfur region;

(5) the United States and the international community should—

(A) condemn any failure on the part of the Government of Sudan to

fulfill its obligations under United Nations Security Council Resolutions

1556 (July 30, 2004) and 1564 (September 18, 2004), and press the

United Nations Security Council to respond to such failure by immediately
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imposing the penalties suggested in paragraph (14) of United Nations

Security Council Resolution 1564;

(B) press the United Nations Security Council to pursue accountability

for those individuals who are found responsible for orchestrating and

carrying out the atrocities in the Darfur region, consistent with relevant

United Nations Security Council Resolutions; and

(C) encourage member states of the United Nations to—

(i) cease to import Sudanese oil; and

(ii) take the following actions against Sudanese Government and

military officials and other individuals, who are planning, carrying

out, or otherwise involved in the policy of genocide in the Darfur

region, as well as their families, and businesses controlled by the

Government of Sudan and the National Congress Party:

(I) freeze the assets held by such individuals or businesses in

each such member state; and

(II) restrict the entry or transit of such officials through each

such member state;

(7) the President should impose targeted sanctions, including a ban on travel

and the freezing of assets, on those officials of the Government of Sudan,

including military officials, and other individuals who have planned or carried

out, or otherwise been involved in the policy of genocide in the Darfur region,

and should also freeze the assets of businesses controlled by theGovernment of

Sudan or the National Congress Party;

(8) the Government of the United States should not normalize relations with

Sudan, including through the lifting of any sanctions, until the Government of

Sudan agrees to, and takes demonstrable steps to implement, peace agreements

for all areas of Sudan, including the Darfur region;

(9) those individuals found to be involved in the planning or carrying out of

genocide, war crimes, or crimes against humanity should not hold leadership

positions in the Government of Sudan or the coalition government established

pursuant to the agreements reached in the Nairobi Declaration on the Final

Phase of Peace in the Sudan; and

(10) the Government of Sudan has a primary responsibility to guarantee the

safety and welfare of its citizens, which includes allowing them access to

humanitarian assistance and providing them protection from violence.

*******
SEC. 6. SANCTIONS IN SUPPORT OF PEACE IN DARFUR.
(a) SANCTIONS.—Beginning on the date that is 30 days after the date of enactment

of this Act, the President shall, notwithstanding paragraph (1) of section 6(b) of the

Sudan Peace Act (50 U.S.C. 1701 note), implement the measures set forth in

subparagraphs (A) through (D) of paragraph (2) of such section.

(b) BLOCKING OF ASSETS OF APPROPRIATE SENIOR OFFICIALS OF THE

GOVERNMENT OF SUDAN.—Beginning on the date that is 30 days after the
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enactment of this Act, the President shall, consistent with the authorities granted in

the International Emergency Economic Powers Act (50 U.S.C. 1701 et seq.), block

the assets of appropriate senior officials of the Government of Sudan.

(c) BLOCKING OF ASSETS AND RESTRICTION ON VISAS OF CERTAIN INDIVIDUALS

IDENTIFIED BY THE PRESIDENT.--

(1) BLOCKING OF ASSETS.--Beginning on the date that is 30 days after the date

of the enactment of the Darfur Peace and Accountability Act of 2006, and in the

interest of contributing to peace in Sudan, the President shall, consistent with the

authorities granted under the International Emergency Economic PowersAct (50

U.S.C. 1701 et seq.), block the assets of any individual who the President

determines is complicit in, or responsible for, acts of genocide, war crimes, or

crimes against humanity in Darfur, including the family members or any

associates of such individual to whom assets or property of such individual was

transferred on or after July 1, 2002.

(2) RESTRICTION ON VISAS .--Beginning on the date that is 30 days after the

date of the enactment of the Darfur Peace and Accountability Act of 2006, and in

the interest of contributing to peace in Sudan, the President shall deny a visa and

entry to any individual who the President determines to be complicit in, or

responsible for, acts of genocide, war crimes, or crimes against humanity in

Darfur, including the family members or any associates of such individual to

whom assets or property of such individual was transferred on or after July 1,

2002.

(d)WAIVER.—The President maywaive the application of subsection (a) or (b) if

the President determines and certifies to the appropriate congressional committees

that such a waiver is in the national interest of the United States. The Presidentmay

waive the application of paragraph (1) or (2) of subsection (c) with respect to any

individual if the President determines that such a waiver is in the national interests

of the United States and, before exercising the waiver, notifies the appropriate

congressional committees of the name of the individual and the reasons for the

waiver.(e) CONTINUATIONOFRESTRICTIONS.—Restrictions against theGovernment

of Sudan that were imposed pursuant to title IIII and sections 508, 512, and 527 of

the Foreign Operations, Export Financing, and Related Programs Act, 2004

(division D of Public Law 108-199; 188 Stat. 143), or any other similar provision of

law, shall remain in effect against the Government of Sudan and may not be lifted

pursuant to such provisions of law unless the President transmits a certification to

the appropriate congressional committees in accordance with paragraph (2) of

section 12(a) of the Sudan Peace Act (as added by section 5(a)(1) of this Act).

(f) DETERMINATION.—Notwithstanding subsection (a) of this section, the

President shall continue to transmit the determination required under section

6(b)(1)(A) of the Sudan Peace Act (50 U.S.C. 1701 note).

SEC. 7. [Repealed]
SEC. 8. [Omitted—This section amended 22 U.S.C. 288f-2.]
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Darfur Peace and Accountability Act of 2006

[50 U.S.C. 1701 note; P.L. 109-344]

[Excerpts]

*******

SEC. 2. DEFINITIONS.
In this Act:

(1) AMIS.—The term ‘‘AMIS’’ means the African Union

Mission in Sudan.

(2) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term

‘‘appropriate congressional committees’’ means the Committee on Foreign

Relations of the Senate and the Committee on International Relations of the

House of Representatives.

(3) COMPREHENSIVE PEACE AGREEMENT FOR SUDAN.—The

term ‘‘Comprehensive Peace Agreement for Sudan’’ means the peace

agreement signed by the Government of Sudan and the SPLM/A in Nairobi,

Kenya, on January 9, 2005.

(4) DARFUR PEACE AGREEMENT.—The term ‘‘Darfur Peace

Agreement’’ means the peace agreement signed by the Government of Sudan

and by Minni Minnawi, leader of the Sudan Liberation Movement/Army

Faction, in Abuja, Nigeria, on May 5, 2006.

(5) GOVERNMENT OF SUDAN.—The term ‘‘Government of

Sudan’’—

(A) means—

(i) the government in Khartoum, Sudan, which is led by the National Congress

Party (formerly known as the National Islamic Front); or

(ii) any successor government formed on or after the date of the enactment of

this Act (including the coalition National Unity Government agreed upon in the

Comprehensive Peace Agreement for Sudan); and

(B) does not include the regional government of Southern Sudan.

(6) OFFICIALS OF THE GOVERNMENT OF SUDAN.—The term

‘‘official of the Government of Sudan’’ does not include any individual—

(A) who was not a member of such government before July 1, 2005; or

(B) who is a member of the regional government of Southern Sudan.

(7) SPLM/A.—The term ‘‘SPLM/A’’ means the Sudan People’s

Liberation Movement/Army.

*******

SEC. 5 (c) SANCTIONS AGAINST JANJAWEED COMMANDERS AND
COORDINATORS OR OTHER INDIVIDUALS.—It is the sense of

Congress, that the President should immediately impose the sanctions
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described in section 6(c) of the Comprehensive Peace in Sudan

Act of 2004, as added by subsection (a), against any individual,

including the Janjaweed commanders and coordinators, identified

as those who, among other acts, ‘‘impede the peace process, constitute

a threat to stability in Darfur and the region, commit violations

of international humanitarian or human rights law or other atrocities’’.

SEC. 6. ADDITIONAL AUTHORITIES TO DETER AND SUPPRESS
GENOCIDE IN DARFUR.

(a) PRESIDENTIAL ASSISTANCE TO SUPPORT AMIS.—Subject to

subsection (b) and notwithstanding any other provision of law,

the President is authorized to provide AMIS with—

(1) assistance for any expansion of the mandate, size,

strength, and capacity to protect civilians and humanitarian

operations in order to help stabilize the Darfur region of Sudan

and dissuade and deter air attacks directed against civilians

and humanitarian workers; and

(2) assistance in the areas of logistics, transport, communications,

material support, technical assistance, training, command

and control, aerial surveillance, and intelligence.

(b) CONDITIONS.—

(1) IN GENERAL.—Assistance provided under subsection (a)—

(A) shall be used only in the Darfur region; and

(B) shall not be provided until AMIS has agreed not

to transfer title to, or possession of, any such assistance

to anyone not an officer, employee or agent of AMIS (or

subsequent United Nations peacekeeping operation), and

not to use or to permit the use of such assistance for

any purposes other than those for which such assistance

was furnished, unless the consent of the President has

first been obtained, and written assurances reflecting all

of the forgoing have been obtained from AMIS by the

President.

(2) CONSENT.—If the President consents to the transfer

of such assistance to anyone not an officer, employee, or agent

of AMIS (or subsequent United Nations peacekeeping operation),

or agrees to permit the use of such assistance for any

purposes other than those for which such assistance was furnished,

the President shall immediately notify the Committee

on Foreign Relations of the Senate and the Committee on

International Relations of the House of Representatives in

accordance with the procedures applicable to reprogramming

notifications under section 634A of the Foreign Assistance Act

of 1961 (22 U.S.C. 2394–1).
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(c) NATO ASSISTANCE TO SUPPORT AMIS.—It is the sense

of Congress that the President should continue to instruct the

United States Permanent Representative to the North Atlantic

Treaty Organization (referred to in this section as ‘‘NATO’’) to

use the voice, vote, and influence of the United States at NATO

to—

(1) advocate NATO reinforcement of the AMIS and its

orderly transition to a United Nations peacekeeping operation,

as appropriate;

(2) provide assets to help dissuade and deter air strikes

directed against civilians and humanitarian workers in the

Darfur region of Sudan; and

(3) provide other logistical, transportation, communications,

training, technical assistance, command and control, aerial

surveillance, and intelligence support.

(d) RULE OF CONSTRUCTION.—Nothing in this Act, or any

amendment made by this Act, shall be construed as a provision

described in section 5(b)(1) or 8(a)(1) of the War Powers Resolution

(Public Law 93–148; 50 U.S.C. 1544(b), 1546(a)(1)).

(e) DENIAL OF ENTRY AT UNITED STATES PORTS TO CERTAIN

CARGO SHIPS OR OIL TANKERS.—

(1) IN GENERAL.—The President should take all necessary

and appropriate steps to deny the Government of Sudan access

to oil revenues, including by prohibiting entry at United States

ports to cargo ships or oil tankers engaged in business or

trade activities in the oil sector of Sudan or involved in the

shipment of goods for use by the armed forces of Sudan until

such time as the Government of Sudan has honored its commitments

to cease attacks on civilians, demobilize and demilitarize

the Janjaweed and associated militias, grant free and unfettered

access for deliveries of humanitarian assistance, and allow

for the safe and voluntary return of refugees and internally

displaced persons.

(2) EXCEPTION.—Paragraph (1) shall not apply with respect

to cargo ships or oil tankers involved in—

(A) an internationally-recognized demobilization program;

(B) the shipment of non-lethal assistance necessary

to carry out elements of the Comprehensive Peace Agreement

for Sudan or the Darfur Peace Agreement; or

(C) the shipment of military assistance necessary to carry out

elements of an agreement referred to in subparagraph (B) if the President

has made the determination set forth in section 8(c)(2).

(f) PROHIBITION ON ASSISTANCE TO COUNTRIES IN VIOLATION
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OF UNITED NATIONS SECURITY COUNCIL RESOLUTIONS 1556 AND

1591.—

(1) PROHIBITION.—Amounts made available to carry out

the Foreign Assistance Act of 1961 (22 U.S.C. 2151 et seq.)

may not be used to provide assistance (other than humanitarian

assistance) to the government of a country that is in violation

of the embargo on military assistance with respect to Sudan

imposed pursuant to United Nations Security Council Resolutions

1556 (2004) and 1591 (2005).

(2) WAIVER.—The President may waive the application of

paragraph (1) if the President determines, and certifies to the

appropriate congressional committees, that such waiver is in

the national interests of the United States.

SEC. 7. CONTINUATION OF RESTRICTIONS.
(a) IN GENERAL.—Restrictions against the Government of

Sudan that were imposed pursuant to Executive Order No. 13067

of November 3, 1997 (62 Federal Register 59989), title III and

sections 508, 512, 527, and 569 of the Foreign Operations, Export

Financing, and Related Programs Appropriations Act, 2006 (Public

Law 109–102), or any other similar provision of law, shall remain

in effect, and shall not be lifted pursuant to such provisions of

law, until the President certifies to the appropriate congressional

committees that the Government of Sudan is acting in good faith

to—

(1) implement the Darfur Peace Agreement;

(2) disarm, demobilize, and demilitarize the Janjaweed and

all militias allied with the Government of Sudan;

(3) adhere to all associated United Nations Security Council

Resolutions, including Security Council Resolutions 1556

(2004), 1564 (2004), 1591 (2005), 1593 (2005), 1663 (2006),

1665 (2006), and 1706 (2006); (4) negotiate a peaceful

resolution to the crisis in eastern

Sudan;

(5) fully cooperate with efforts to disarm, demobilize, and

deny safe haven to members of the Lord’s Resistance Army

in Sudan; and

(6) fully implement the Comprehensive Peace Agreement

for Sudan without manipulation or delay, by—

(A) implementing the recommendations of the Abyei

Boundaries Commission Report;

(B) establishing other appropriate commissions and

implementing and adhering to the recommendations of such

commissions consistent with the terms of the Comprehensive
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Peace Agreement for Sudan;

(C) adhering to the terms of the Wealth Sharing Agreement;

and

(D) withdrawing government forces from Southern

Sudan consistent with the terms of the Comprehensive

Peace Agreement for Sudan.

(b) WAIVER.—The President may waive the application of subsection

(a) if the President determines, and certifies to the appropriate

congressional committees, that such waiver is in the national

interests of the United States.

*******

Sudan Accountability and Divestment Act of 2007

[50 U.S.C. 1701 note; Public Law 110-174]

[Excerpts]

*******

SEC. 2. DEFINITIONS.
In this Act:

(1) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term

‘‘appropriate congressional committees’’ means—

(A) the Committee on Banking, Housing, and Urban

Affairs, the Committee on Foreign Relations, and the Select

Committee on Intelligence of the Senate; and

(B) the Committee on Financial Services, the Committee

on Foreign Affairs, and the Permanent Select Committee

on Intelligence of the House of Representatives.

(2) BUSINESS OPERATIONS.—The term ‘‘business operations’’

means engaging in commerce in any form in Sudan, including

by acquiring, developing, maintaining, owning, selling, possessing,

leasing, or operating equipment, facilities, personnel,

products, services, personal property, real property, or any other

apparatus of business or commerce.

(3) EXECUTIVE AGENCY.—The term ‘‘executive agency’’ has

the meaning given the term in section 4 of the Office of Federal

Procurement Policy Act (41 U.S.C. 403).

(4) GOVERNMENT OF SUDAN.—The term ‘‘Government of

Sudan’’—

(A) means the government in Khartoum, Sudan, which

is led by the National Congress Party (formerly known

as the National Islamic Front) or any successor government
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formed on or after October 13, 2006 (including the coalition

National Unity Government agreed upon in the Comprehensive

Peace Agreement for Sudan); and

(B) does not include the regional government of

southern Sudan.

(5) MARGINALIZED POPULATIONS OF SUDAN.—The term

‘‘marginalized populations of Sudan’’ refers to—

(A) adversely affected groups in regions authorized

to receive assistance under section 8(c) of the Darfur Peace

and Accountability Act (Public Law 109–344; 50 U.S.C.

1701 note); and

(B) marginalized areas in Northern Sudan described

in section 4(9) of such Act.

(6) MILITARY EQUIPMENT.—The term ‘‘military equipment’’

means—

(A) weapons, arms, military supplies, and equipment

that readily may be used for military purposes, including

radar systems or military-grade transport vehicles; or

(B) supplies or services sold or provided directly or

indirectly to any force actively participating in armed conflict

in Sudan.

(7) MINERAL EXTRACTION ACTIVITIES.—The term ‘‘mineral

extraction activities’’ means exploring, extracting, processing,

transporting, or wholesale selling or trading of elemental minerals

or associated metal alloys or oxides (ore), including gold,

copper, chromium, chromite, diamonds, iron, iron ore, silver,

tungsten, uranium, and zinc.

(8) OIL-RELATED ACTIVITIES.—

(A) IN GENERAL.—Except as provided in subparagraph (B), the

term ‘‘oil-related activities’’ means—

(i) exporting, extracting, producing, refining, processing,

exploring for, transporting, selling, or trading

oil; and

(ii) constructing, maintaining, or operating a pipeline,

refinery, or other oilfield infrastructure.

(B) EXCLUSIONS.—A person shall not be considered

to be involved in an oil-related activity if—

(i) the person is involved in the retail sale of gasoline

or related consumer products in Sudan but is

not involved in any other activity described in subparagraph (A); or

(ii) the person is involved in leasing, or owns,

rights to an oil block in Sudan but is not involved

in any other activity described in subparagraph (A).
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(9) PERSON.—The term ‘‘person’’ means—

(A) a natural person, corporation, company, business

association, partnership, society, trust, any other nongovernmental

entity, organization, or group;

(B) any governmental entity or instrumentality of a

government, including a multilateral development institution

(as defined in section 1701(c)(3) of the International

Financial Institutions Act (22 U.S.C. 262r(c)(3))); and

(C) any successor, subunit, parent company or subsidiary

of any entity described in subparagraph (A) or (B).

(10) POWER PRODUCTION ACTIVITIES.—The term ‘‘power

production activities’’ means any business operation that

involves a project commissioned by the National Electricity

Corporation of Sudan or other similar entity of the Government

of Sudan whose purpose is to facilitate power generation and

delivery, including establishing power-generating plants or

hydroelectric dams, selling or installing components for the

project, or providing service contracts related to the installation

or maintenance of the project.

(11) STATE.—The term ‘‘State’’ means each of the several

States, the District of Columbia, the Commonwealth of Puerto

Rico, the United States Virgin Islands, Guam, American Samoa,

and the Commonwealth of the Northern Mariana Islands.

(12) STATE OR LOCAL GOVERNMENT.—The term ‘‘State or

local government’’ includes—

(A) any State and any agency or instrumentality

thereof;

(B) any local government within a State, and any

agency or instrumentality thereof;

(C) any other governmental instrumentality; and

(D) any public institution of higher education within

the meaning of the Higher Education Act of 1965 (20

U.S.C. 1001 et seq.).

SEC. 3. AUTHORITY OF STATE AND LOCAL GOVERNMENTS TO
DIVEST FROM CERTAIN COMPANIES DIRECTLY INVESTED IN
CERTAIN SUDANESE SECTORS.

(a) SENSE OF CONGRESS.—It is the sense of Congress that

the United States Government should support the decision of any

State or local government to divest from, or to prohibit the investment

of assets of the State or local government in, a person that

the State or local government determines poses a financial or

reputational risk.

(b) AUTHORITY TO DIVEST.—Notwithstanding any other provision
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of law, a State or local government may adopt and enforce

measures that meet the requirements of subsection (e) to divest

the assets of the State or local government from, or prohibit investment

of the assets of the State or local government in, persons

that the State or local government determines, using credible

information available to the public, are conducting or have direct

investments in business operations described in subsection (d).

(c) NOTICE TO DEPARTMENT OF JUSTICE.—Not later than 30

days after adopting a measure pursuant to subsection (b), a State

or local government shall submit written notice to the Attorney

General describing the measure.

(d) BUSINESS OPERATIONS DESCRIBED.—

(1) IN GENERAL.—Business operations described in this subsection

are business operations in Sudan that include power

production activities, mineral extraction activities, oil-related

activities, or the production of military equipment.

(2) EXCEPTIONS.—Business operations described in this subsection

do not include business operations that the person

conducting the business operations can demonstrate—

(A) are conducted under contract directly and exclusively

with the regional government of southern Sudan;

(B) are conducted under a license from the Office of

Foreign Assets Control, or are expressly exempted under

Federal law from the requirement to be conducted under

such a license;

(C) consist of providing goods or services to

marginalized populations of Sudan;

(D) consist of providing goods or services to an internationally

recognized peacekeeping force or humanitarian

organization;

(E) consist of providing goods or services that are used

only to promote health or education; or

(F) have been voluntarily suspended.

(e) REQUIREMENTS.—Any measure taken by a State or local

government under subsection (b) shall meet the following requirements:

(1) NOTICE.—The State or local government shall provide

written notice and an opportunity to comment in writing to

each person to whom a measure is to be applied.

(2) TIMING.—The measure shall apply to a person not earlier

than the date that is 90 days after the date on which

written notice is provided to the person under paragraph (1).

(3) APPLICABILITY.—The measure shall not apply to a person

that demonstrates to the State or local government that
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the person does not conduct or have direct investments in

business operations described in subsection (d).

(4) SENSE OF CONGRESS ON AVOIDING ERRONEOUS

TARGETING.— It is the sense of Congress that a State or local

government should not adopt a measure under subsection (b)

with respect to a person unless the State or local government

has made every effort to avoid erroneously targeting the person

and has verified that the person conducts or has direct investments

in business operations described in subsection (d).

(f) DEFINITIONS.—In this section:

(1) INVESTMENT.—The ‘‘investment’’ of assets, with respect

to a State or local government, includes—

(A) a commitment or contribution of assets;

(B) a loan or other extension of credit of assets; and

(C) the entry into or renewal of a contract for goods

or services.

(2) ASSETS.—

(A) IN GENERAL.—Except as provided in subparagraph

(B), the term ‘‘assets’’ refers to public monies and includes

any pension, retirement, annuity, or endowment fund, or

similar instrument, that is controlled by a State or local

government.

(B) EXCEPTION.—The term ‘‘assets’’ does not include

employee benefit plans covered by title I of the Employee

Retirement Income Security Act of 1974 (29 U.S.C. 1001

et seq.).

(g) NONPREEMPTION.—A measure of a State or local government

authorized under subsection (b) is not preempted by any Federal

law or regulation.

(h) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in paragraph (2), this

section applies to measures adopted by a State or local government

before, on, or after the date of the enactment of this

Act.

(2) NOTICE REQUIREMENTS.—Subsections (c) and (e) apply

to measures adopted by a State or local government on or

after the date of the enactment of this Act.

*******

SEC. 6. PROHIBITION ON UNITED STATES GOVERNMENT
CONTRACTS.

(a) CERTIFICATION REQUIREMENT.—The head of each executive

agency shall ensure that each contract entered into by such executive

agency for the procurement of goods or services includes a
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clause that requires the contractor to certify to the contracting

officer that the contractor does not conduct business operations

in Sudan described in section 3(d).

(b) REMEDIES.—

(1) IN GENERAL.—The head of an executive agency may

impose remedies as provided in this subsection if the head

of the executive agency determines that the contractor has

submitted a false certification under subsection (a) after the

date the Federal Acquisition Regulation is amended under subsection

(e) to implement the requirements of this section.

(2) TERMINATION.—The head of an executive agency may

terminate a covered contract upon the determination of a false

certification under paragraph (1).

(3) SUSPENSION AND DEBARMENT.—The head of an executive

agency may debar or suspend a contractor from eligibility for

Federal contracts upon the determination of a false certification

under paragraph (1). The debarment period may not exceed

3 years.

(4) INCLUSION ON LIST OF PARTIES EXCLUDED FROM

FEDERAL PROCUREMENT AND NONPROCUREMENT PROGRAMS.—

The Administrator of General Services shall include on the List of Parties

Excluded from Federal Procurement and Nonprocurement Programs maintained

by the Administrator under part 9 of the Federal Acquisition Regulation issued

under section 25 of the Office of Federal Procurement Policy Act (41 U.S.C.

421) each contractor that is debarred, suspended, proposed for debarment or

suspension, or declared ineligible by the head of an executive agency on the

basis of a determination of a false certification under paragraph (1).

(5) RULE OF CONSTRUCTION.—This section shall not be construed

to limit the use of other remedies available to the

head of an executive agency or any other official of the Federal

Government on the basis of a determination of a false certification

under paragraph (1).

(c) WAIVER.—

(1) IN GENERAL.—The President may waive the requirement

of subsection (a) on a case-by-case basis if the President determines

and certifies in writing to the appropriate congressional

committees that it is in the national interest to do so.

(2) REPORTING REQUIREMENT.—Not later than April 15,

2008, and semi-annually thereafter, the Administrator for Federal

Procurement Policy shall submit to the appropriate

congressional committees a report on waivers granted under

paragraph (1).

(d) IMPLEMENTATION THROUGH THE FEDERAL ACQUISITION
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REGULATION.—Not later than 120 days after the date of the enactment

of this Act, the Federal Acquisition Regulatory Council shall

amend the Federal Acquisition Regulation issued pursuant to section

25 of the Office of Federal Procurement Policy Act (41 U.S.C.

421) to provide for the implementation of the requirements of this

section.

(e) REPORT.—Not later than one year after the date the Federal

Acquisition Regulation is amended under subsection (e) to implement

the requirements of this section, the Administrator of General

Services, with the assistance of other executive agencies, shall

submit to the Office of Management and Budget and the appropriate

congressional committees a report on the actions taken under this

section.

*******

SEC. 9. SENSE OF CONGRESS ON THE INTERNATIONAL
OBLIGATIONS OF THE UNITED STATES.

It is the sense of Congress that nothing in this Act—

(1) conflicts with the international obligations or commitments

of the United States; or

(2) affects article VI, clause 2, of the Constitution of the

United States.

*******

SEC. 12. TERMINATION.
The provisions of sections 3, 4, 5, 6, and 10 shall terminate

30 days after the date on which the President has certified to

Congress that the Government of Sudan has honored its commitments

to—

(1) abide by United Nations Security Council Resolution

1769 (2007);

(2) cease attacks on civilians;

(3) demobilize and demilitarize the Janjaweed and associated

militias;

(4) grant free and unfettered access for delivery of humanitarian

assistance; and

(5) allow for the safe and voluntary return of refugees

and internally displaced persons..

H. CLEAN DIAMOND TRADE ACT

[19 U.S.C. 3901-13; Public Law 108-19]

SECTION 1. SHORT TITLE.
This Act may be cited as the ‘‘Clean Diamond Trade Act’’.

SEC. 2. FINDINGS.
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Congress finds the following:

(1) Funds derived from the sale of rough diamonds are being used by rebels

and state actors to finance military activities, overthrow legitimate

governments, subvert international efforts to promote peace and stability, and

commit horrifying atrocities against unarmed civilians. During the past decade,

more than 6,500,000 people from Sierra Leone, Angola, and the Democratic

Republic of the Congo have been driven from their homes by wars waged in

large part for control of diamond mining areas. Amillion of these are refugees

eking out a miserable existence in neighboring countries, and tens of thousands

have fled to the United States. Approximately 3,700,000 people have died

during these wars.

(2) The countries caught in this fighting are home to nearly 70,000,000

people whose societies have been torn apart not only by fighting but also by

terrible human rights violations.

(3) Human rights and humanitarian advocates, the diamond trade as

represented by theWorld Diamond Council, and theUnited StatesGovernment

have been working to block the trade in conflict diamonds. Their efforts have

helped to build a consensus that action is urgently needed to end the trade in

conflict diamonds.

(4) The United Nations Security Council has acted at various times under

chapter VII of the Charter of the United Nations to address threats to

international peace and security posed by conflicts linked to diamonds.

Through these actions, it has prohibited all states from exporting weapons to

certain countries affected by such conflicts. It has further required all states to

prohibit the direct and indirect import of rough diamonds from Sierra Leone

unless the diamonds are controlled under specified certificate of origin regimes

and to prohibit absolutely the direct and indirect import of rough diamonds

from Liberia.

(5) In response, the United States implemented sanctions restricting the

importation of rough diamonds from Sierra Leone to those diamonds

accompanied by specified certificates of origin and fully prohibiting the

importation of rough diamonds from Liberia. The United States is now taking

further action against trade in conflict diamonds.

(6)Without effective action to eliminate trade in conflict diamonds, the trade

in legitimate diamonds faces the threat of a consumer backlash that could

damage the economies of countries not involved in the trade in conflict

diamonds and penalize members of the legitimate trade and the people they

employ. To prevent that, South Africa and more than 30 other countries are

involved in working, through the ‘‘Kimberley Process’’, toward devising a

solution to this problem. As the consumer of a majority of the world’s supply

of diamonds, the United States has an obligation to help sever the link between

diamonds and conflict and press for implementation of an effective solution.
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(7) Failure to curtail the trade in conflict diamonds or to differentiate

between the trade in conflict diamonds and the trade in legitimate diamonds

could have a severe negative impact on the legitimate diamond trade in

countries such as Botswana, Namibia, South Africa, and Tanzania.

(8) Initiatives of the United States seek to resolve the regional conflicts in

sub-Saharan Africa which facilitate the trade in conflict diamonds.

(9) The Interlaken Declaration on the Kimberley Process Certification

Scheme for Rough Diamonds of November 5, 2002, states that Participantswill

ensure that measures taken to implement the Kimberley Process Certification

Scheme for Rough Diamonds will be consistent with international trade rules.

SEC. 3. DEFINITIONS.

In this Act:

(1) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term ‘‘appropriate

congressional committees’’ means the Committee onWays andMeans and the

Committee on International Relations of the House of Representatives, and the

Committee on Finance and the Committee on Foreign Relations of the Senate.

(2) CONTROLLED THROUGH THE KIMBERLEY PROCESS CERTIFICATION

SCHEME.—An importation or exportation of rough diamonds is ‘‘controlled

through the Kimberley Process Certification Scheme’’ if it is an importation

from the territory of a Participant or exportation to the territory of a Participant

of rough diamonds that is—

(A) carried out in accordance with the Kimberley Process Certification

Scheme, as set forth in regulations promulgated by the President; or

(B) controlled under a system determined by the President to meet

substantially the standards, practices, and procedures of the Kimberley

Process Certification Scheme.

(3) EXPORTING AUTHORITY.—The term ‘‘exporting authority’’ means 1 or

more entities designated by a Participant from whose territory a shipment of

rough diamonds is being exported as having the authority to validate the

Kimberley Process Certificate.

(4) IMPORTING AUTHORITY.—The term ‘‘importing authority’’ means 1 or

more entities designated by a Participant into whose territory a shipment of

rough diamonds is imported as having the authority to enforce the laws and

regulations of the Participant regulating imports, including the verification of

the Kimberley Process Certificate accompanying the shipment.

(5) KIMBERLEY PROCESS CERTIFICATE.—The term ‘‘Kimberley Process

Certificate’’ means a forgery resistant document of a Participant that

demonstrates that an importation or exportation of rough diamonds has been

controlled through the Kimberley Process Certification Scheme and contains

the minimum elements set forth in Annex I to the Kimberley Process

Certification Scheme.

(6) KIMBERLEY PROCESS CERTIFICATION SCHEME.—The term ‘‘Kimberley

Process Certification Scheme’’ means those standards, practices, and
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procedures of the international certification scheme for rough diamonds

presented in the document entitled ‘‘Kimberley Process Certification Scheme’’

referred to in the Interlaken Declaration on theKimberleyProcess Certification

Scheme for Rough Diamonds of November 5, 2002.

(7) PARTICIPANT.—The term ‘‘Participant’’ means a state, customs territory,

or regional economic integration organization identified by the Secretary of

State.

(8) PERSON.—The term ‘‘person’’ means an individual or entity.

(9) ROUGH DIAMOND.—The term ‘‘rough diamond’’ means any diamond

that is unworked or simply sawn, cleaved, or bruted and classifiable under

subheading 7102.10, 7102.21, or 7102.31 of the Harmonized Tariff Schedule

of the United States.

(10) UNITED STATES.—The term ‘‘United States’’, when used in the

geographic sense, means the several States, the District of Columbia, and any

commonwealth, territory, or possession of the United States.

(11) UNITED STATES PERSON.—The term ‘‘United States person’’ means—

(A) any United States citizen or any alien admitted for permanent

residence into the United States;

(B) any entity organized under the laws of the United States or any

jurisdiction within the United States (including its foreign branches); and

(C) any person in the United States.
SEC. 4. MEASURES FOR THE IMPORTATION AND EXPORTATION OF ROUGH
DIAMONDS.
(a) PROHIBITION.—The President shall prohibit the importation into, or

exportation from, the United States of any rough diamond, from whatever source,

that has not been controlled through the Kimberley Process Certification Scheme.

(b) WAIVER.—The President may waive the requirements set forth in subsection

(a) with respect to a particular country for periods of not more than 1 year each, if,

with respect to each such waiver—

(1) the President determines and reports to the appropriate congressional

committees that such country is taking effective steps to implement the

Kimberley Process Certification Scheme; or

2) the President determines that the waiver is in the national interests of the

United States, and reports such determination to the appropriate congressional

committees, together with the reasons therefor.

SEC. 5. REGULATORY AND OTHER AUTHORITY.
(a) IN GENERAL.—The President is authorized to and shall as necessary issue

such proclamations, regulations, licenses, and orders, and conduct such

investigations, as may be necessary to carry out this Act.

(b) RECORDKEEPING.—Any United States person seeking to export from or

import into the United States any rough diamonds shall keep a full record of, in the

form of reports or otherwise, complete information relating to any act or transaction

to which any prohibition imposed under section 4(a) applies. The President may

require such person to furnish such information under oath, including the
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production of books of account, records, contracts, letters, memoranda, or other

papers, in the custody or control of such person.

(c) OVERSIGHT.—The President shall require the appropriate Government agency

to conduct annual reviews of the standards, practices, and procedures of any entity

in the United States that issues Kimberley Process Certificates for the exportation

from the United States of rough diamonds to determine whether such standards,

practices, and procedures are in accordance with the Kimberley Process

Certification Scheme. The President shall transmit to the appropriate congressional

committees a report on each annual

review under this subsection.

SEC. 6. IMPORTING AND EXPORTING AUTHORITIES.
(a) IN THE UNITED STATES.—For purposes of this Act—

(1) the importing authority shall be the United States Bureau ofCustoms and

Border Protection or, in the case of a territory or possession of the United

States with its own customs administration, analogous officials; and

(2) the exporting authority shall be the Bureau of the Census.

(b) OFOTHERCOUNTRIES.—The President shall publish in the Federal Register a

list of all Participants, and all exporting authorities and importing authorities of

Participants. The President shall update the list as necessary.

SEC. 7. STATEMENT OF POLICY.
The Congress supports the policy that the President shall take appropriate steps to

promote and facilitate the adoption by the international community of the

Kimberley Process Certification Scheme implemented under this Act.

SEC. 8. ENFORCEMENT.
(a) IN GENERAL.—In addition to the enforcement provisions set forth in

subsection (b)—

(1) a civil penalty of not to exceed $10,000 may be imposed on any person

who violates, or attempts to violate, any license, order, or regulation issued

under this Act; and

(2) whoever willfully violates, or willfully attempts to violate, any license,

order, or regulation issued under this Act shall, upon conviction, be fined not

more than $50,000, or, if a natural person, may be imprisoned for not more

than 10 years, or both; and any officer, director, or agent of any corporation

who willfully participates in such violation may be punished by a like fine,

imprisonment, or both.

(b) IMPORT VIOLATIONS.—Those customs laws of the United States, both civil

and criminal, including those laws relating to seizure and forfeiture, that apply to

articles imported in violation of such laws shall apply with respect to rough

diamonds imported in violation of this Act.

(c) AUTHORITY TOENFORCE.—The United States Bureau ofCustoms and Border

Protection and the United States Bureau of Immigration and Customs Enforcement

are authorized, as appropriate, to enforce the provisions of subsection (a) and to

enforce the laws and regulations governing exports of rough diamonds, including
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with respect to the validation of the Kimberley Process Certificate by the exporting

authority.

SEC. 9. TECHNICAL ASSISTANCE.
The President may direct the appropriate agencies of the United States

Government to make available technical assistance to countries seeking to

implement the Kimberley Process Certification Scheme.

SEC. 10. SENSE OF CONGRESS.
(a) ONGOING PROCESS.—It is the sense of the Congress that the Kimberley

Process Certification Scheme, officially launched on January 1, 2003, is an ongoing

process. The President should work with Participants to strengthen the Kimberley

Process Certification Scheme through the adoption of measures for the sharing of

statistics on the production of and trade in rough diamonds, and for monitoring the

effectiveness of the Kimberley Process Certification

Scheme in stemming trade in diamonds the importation or exportation of which is

not controlled through the Kimberley Process Certification Scheme.

(b) STATISTICS AND REPORTING.—It is the sense of the Congress that under

Annex III to the Kimberley Process Certification Scheme, Participants recognized

that reliable and comparable data on the international trade in rough diamonds are

an essential tool for the effective implementation of the Kimberley Process

Certification Scheme. Therefore, the executive branch should continue to—

(1) keep and publish statistics on imports and exports of rough diamonds

under subheadings 7102.10.00, 7102.21, and 7102.31.00 of the Harmonized

Tariff Schedule of the United States;

(2) make these statistics available for analysis by interested parties and by

Participants; and

(3) take a leadership role in negotiating a standardized methodology among

Participants for reporting statistics on imports and exports of rough diamonds.

SEC. 11. KIMBERLEY PROCESS IMPLEMENTATION COORDINATING COMMITTEE.
The President shall establish a Kimberley Process Implementation Coordinating

Committee to coordinate the implementation of this Act. The Committee shall be

composed of the following individuals or their designees:

(1) The Secretary of the Treasury and the Secretary of State, who shall be co-

chairpersons.

(2) The Secretary of Commerce.

(3) The United States Trade Representative.

(4) The Secretary of Homeland Security.

(5) A representative of any other agency the President deems appropriate.

SEC. 12. REPORTS.
(a) ANNUALREPORTS.—Not later than 1 year after the date of the enactment of

this Act and every 12 months thereafter for such period as this Act is in effect, the

President shall transmit to the Congress a report—

(1) describing actions taken by countries that have exported rough diamonds

to the United States during the preceding 12-month period to control the
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exportation of the diamonds through the Kimberley Process Certification

Scheme;

(2) describing whether there is statistical information or other evidence that

would indicate efforts to circumvent the Kimberley Process Certification

Scheme, including cutting rough diamonds for the purpose of

circumventing the Kimberley Process Certification Scheme;

(3) identifying each country that, during the preceding 12-month period,

exported rough diamonds to the United States and was exporting rough

diamonds not controlled through the Kimberley Process Certification Scheme,

if the failure to do so has significantly increased the likelihood that those

diamonds not so controlled are being imported into the United States; and

(4) identifying any problems or obstacles encountered in the implementation

of this Act or the Kimberly Process Certification Scheme.

(b) SEMIANNUALREPORTS.—For each country identified in subsection (a)(3), the

President, during such period as this Act is in effect, shall, every 6 months after the

initial report in which the country was identified, transmit to the Congress a report

that explains what actions have been taken by the United States or such country

since the previous report to ensure that diamonds the exportation of which was not

controlled through the Kimberley Process Certification Scheme are not being

imported from that country into the United States. The requirement to issue a

semiannual report with respect to a country under this subsection shall remain in

effect until such time as the country is controlling the importation and exportation

of rough diamonds through the Kimberley Process Certification Scheme.

SEC. 13. GAO REPORT.
Not later than 24 months after the effective date of this Act, the Comptroller

General of the United States shall transmit a report to the Congress on the

effectiveness of the provisions of this Act in preventing the importation or

exportation of rough diamonds that is prohibited under section 4. The Comptroller

General shall include in the report any recommendations on any modifications to

this Act that may be necessary.

SEC. 14. DELEGATION OF AUTHORITIES.
The President may delegate the duties and authorities under this Act to such

officers, officials, departments, or agencies of the United States Government as the

President deems appropriate.

SEC. 15. EFFECTIVE DATE.
This Act shall take effect on the date on which the President certifies to the

Congress that—

(1) an applicable waiver that has been granted by the World Trade

Organization is in effect; or

(2) an applicable decision in a resolution adopted by the United Nations

Security Council pursuant to Chapter VII of the Charter of the United Nations

is in effect.
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This Act shall thereafter remain in effect during those periods in which, as certified

by the President to the Congress, an applicable waiver or decision referred to in

paragraph (1) or (2) is in effect.

I. TRADE SANCTIONS AGAINST BURMA

Burmese Freedom and Democracy Act of 2003

[50 U.S.C. 1701 note; Public Law 108-61, Public Law 109-251, Public Law 110–286 and Public Law

111-42]

SECTION 1. SHORT TITLE.
This Act may be cited as the “Burmese Freedom and Democracy Act of 2003”.

SEC. 2. FINDINGS.
Congress makes the following findings:

(1) The State Peace and Development Council (SPDC) has failed to transfer

power to the National League for Democracy (NLD) whose parliamentarians

won an overwhelming victory in the 1990 elections in Burma.

(2) The SPDC has failed to enter into meaningful, political dialogue with

NLD and ethnic minorities and has dismissed the efforts of United Nations

Special Envoy Razali bin Ismail to further such dialogue.

(3) According to the State Department’s “Report to Congress Regarding

Conditions in Burma and U.S. Policy Toward Burma” dated March 28, 2003,

the SPDC has become “more confrontational” in its exchanges with the NLD.

(4) On May 30, 2003, the SPDC, threatened by continued support for the

NLD throughout Burma, brutally attacked NLD supporters, killed and injured

scores of civilians, and arrested democracy advocate Aung San Suu Kyi and

other activists.

(5) The SPDC continues egregious human rights violations against Burmese

citizens, uses rape as a weapon of intimidation and torture against women, and

forcibly conscripts child-soldiers for use in fighting ethnic groups.

(6) The SPDC is engaged in ethnic cleansing against minorities within

Burma, including the Karen, Karenni, and Shan people, which constitutes a

crime against humanity and has directly led to more than 600,000 internally

displaced people living within Burma and more than 130,000 people from

Burma living in refugee camps along the Thai-Burma border.

(7) The ethnic cleansing campaign of the SPDC is in sharp contrast to the

traditional peaceful coexistence in Burma of Buddhist, Muslims, Christians,

and people of traditional beliefs.

(8) The SPDC has demonstrably failed to cooperate with theUnited States in

stopping the flood of heroin and methamphetamines being grown, refined,

manufactured, and transported in areas under the control of the SPDC serving

to flood the region and much of the world with these illicit drugs.
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(9) The SPDC provides safety, security, and engages in business dealings

with narcotics traffickers under indictment by United States authorities, and

other producers and traffickers of narcotics.

(10) The International Labor Organization (ILO), for the first time in its 82-

year history, adopted in 2000, a resolution recommending that governments,

employers, and workers organizations take appropriate measures to ensure that

their relations with SPDC do not abet the government-sponsored system of

forced, compulsory, or slave labor inBurma, and that other international bodies

reconsider any cooperation that may be engaged in with Burma and, if

appropriate, cease as soon as possible any activity that could abet the practice

of forced, compulsory, or slave labor.

(11) The SPDC has integrated the Burmese military and its surrogates into

all facets of the economy effectively destroying any free enterprise system.

(12) Investment in Burmese companies and purchases from them serve to

provide the SPDCwith currency that is used to finance its instruments of t error

and repression against the Burmese people.

(13) On April 15, 2003, the American Apparel and Footwear Association

expressed its “strong support for a fill and immediate ban on U.S. textiles,

apparel and footwear imports from Burma” and called upon the United States

Government to “impose an outright ban on U.S. imports” of these items until

Burma demonstrates respect for basic human and labor rights of its citizens.

(14) The policy of the United States, as articulated by the President on April

24, 2003, is to officially recognize the NLD as the legitimate representative of

the Burmese people as determined by the 1990 election.

(15) The United States must work closely with other nations, including

Thailand, a close ally of the United States, to highlight attention to the SPDC’s

systematic abuses of human rights in Burma, to ensure that nongovernmental

organizations promoting human rights and political freedom in Burma are

allowed to operate freely and without harassment, and to craft a multilateral

sanctions regime against Burma in order to pressure the SPDC to meet the

conditions identified in section 3(a)(3) of this Act.

SEC. 3. BANAGAINST TRADETHAT SUPPORTS THEMILITARYREGIMEOF BURMA.
(a) GENERAL BAN.—

(1) IN GENERAL.—Notwithstanding any other provision of law, until such

time as the President determines and certifies to Congress that Burma has met

the conditions described in paragraph (3), beginning 30 days after the date of

the enactment of this Act, the President shall ban the importation of any article

that is a product of Burma.

(2) BAN ON IMPORTS FROM CERTAIN COMPANIES.—The import restrictions

contained in paragraph (1) shall apply to, among other entities—

(A) the SPDC, any ministry of the SPDC, a member of the SPDC or an

immediate family member of such member;
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(B) known narcotics traffickers from Burma or an immediate family

member of such narcotics trafficker;

(C) the Union ofMyanmar Economic Holdings Incorporated (UMEHI)

or any company in which UMEHI has a fiduciary interest;

(D) the Myanmar Economic Corporation (MEC) or any company in

which MEC has a fiduciary interest;

(E) the Union Solidarity and Development Association (USDA); and

(F) any successor entity for SPDC, UMEHI, MEC, or USDA.

(3) CONDITIONS DESCRIBED.—The conditions described in this paragraph are

the following:

(A) The SPDC has made substantial and measurable progress to end

violations of internationally recognized human rights including rape, and

the Secretary of State, after consultation with the ILO Secretary General

and relevant nongovernmental organizations, reports to the appropriate

congressional committees that the SPDC no longer systematically violates

workers rights, including the use of forced and child labor, and

conscription of child-soldiers.

(B) The SPDC has made measurable and substantial progress toward

implementing a democratic government including—

(i) releasing all political prisoners;

(ii) allowing freedom of speech and the press;

(iii) allowing freedom of association;

(iv) permitting the peaceful exercise of religion; and

(v) bringing to a conclusion an agreement between the SPDC and

the democratic forces led by the NLD and Burma’s ethnic

nationalities on the transfer of power to a civilian government

accountable to the Burmese people through democratic elections

under the rule of law.

(C) Pursuant to section 706(2) of the Foreign Relations Authorization

Act, Fiscal Year 2003 (Public Law 107-228), Burma has not been

designated as a country that has failed demonstrably to make substantial

efforts to adhere to its obligations under international counternarcotics

agreements and to take other effective counternarcotics measures,

including, but not limited to (i) the arrest and extradition of all individuals

under indictment in the United States for narcotics trafficking, (ii) concrete

and measurable actions to stem the flow of illicit drugmoney into Burma’s

banking system and economic enterprises, and (iii) actions to stop the

manufacture and export of methamphetamines.

(4) APPROPRIATE CONGRESSIONAL COMMITTEES.—In this subsection, the

term “appropriate congressional committees” means the Committees on

Foreign Relations and Appropriations of the Senate and the Committees on

International Relations and Appropriations of the House of Representatives.
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(b) WAIVERAUTHORITIES.—The President may waive the restrictions described in

this section or section 3A(b)(1) or (c)(1) for any or all articles that are that are

subject to such restrictions if the President determines and notifies the Committees

on Appropriations, Finance, and Foreign Relations of the Senate and the

Committees on Appropriations, International Relations, andWays andMeans of the

House of Representatives that to do so is in the national interest of the United

States.

SEC. 3A. PROHIBITION ON IMPORTATION OF JADEITE AND
RUBIES FROM BURMA AND ARTICLES OF JEWELRY
CONTAINING JADEITE OR RUBIES FROM BURMA.

(a) Definitions.--In this section:

(1) Appropriate congressional committees.--The term

`appropriate congressional committees' means--

(A) the Committee on Ways and Means and the

Committee on Foreign Affairs of the House of

Representatives; and

(B) the Committee on Finance and the Committee on

Foreign Relations of the Senate.

(2) Burmese covered article.--The term `Burmese covered

article' means--

(A) jadeite mined or extracted from Burma;

(B) rubies mined or extracted from Burma; or

(C) articles of jewelry containing jadeite

described in subparagraph (A) or rubies described in

subparagraph (B).

(3) Non-burmese covered article.--The term `non-Burmese

covered article' means--

(A) jadeite mined or extracted from a country

other than Burma;

(B) rubies mined or extracted from a country other

than Burma; or

(C) articles of jewelry containing jadeite

described in subparagraph (A) or rubies described in

subparagraph (B).

(4) Jadeite; rubies; articles of jewelry containing

jadeite or rubies.--

(A) Jadeite.--The term `jadeite' means any jadeite

classifiable under heading 7103 of the Harmonized Tariff

Schedule of the United States (in this paragraph

referred to as the `HTS').

(B) Rubies.--The term `rubies' means any rubies

classifiable under heading 7103 of the HTS.

(C) Articles of jewelry containing jadeite or
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rubies.--The term `articles of jewelry containing

jadeite or rubies' means--

(i) any article of jewelry classifiable

under heading 7113 of the HTS that contains

jadeite or rubies; or

(ii) any article of jadeite or rubies

classifiable under heading 7116 of the HTS.

(5) United states.--The term `United States', when used in

the geographic sense, means the several States, the District of

Columbia, and any commonwealth, territory, or possession of the

United States.

(b) Prohibition on Importation of Burmese Covered Articles.--

(1) In general.-- any other provision of law, until such time as the

President determines and certifies to the appropriate

congressional committees that Burma has met the conditions

described in section 3(a)(3), beginning 60 days after the date

of the enactment of the Tom Lantos Block Burmese JADE (Junta's

Anti-Democratic Efforts) Act of 2008, the President shall

prohibit the importation into the United States of any Burmese

covered article.

(2) Regulatory authority.--The President is authorized to,

and shall as necessary, issue such proclamations, regulations,

licenses, and orders, and conduct such investigations, as may be

necessary to implement the prohibition under paragraph (1).

(3) Other actions.--Beginning on the date of the enactment

of this Act, the President shall take all appropriate actions to

seek the following:

(A) The issuance of a draft waiver decision by the

Council for Trade in Goods of the World Trade

Organization granting a waiver of the applicable

obligations of the United States under the World Trade

Organization with respect to the provisions of this

section and any measures taken to implement this

section.

(B) The adoption of a resolution by the United

Nations General Assembly expressing the need to address

trade in Burmese covered articles and calling for the

creation and implementation of a workable certification

scheme for non-Burmese covered articles to prevent the

trade in Burmese covered articles.

(c) Requirements for Importation of Non-Burmese Covered

Articles.--
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(1) In general.-- Except as provided in paragraph (2), until such time

as the President determines and certifies to the appropriate congressional

committees that Burma has met the conditions described in section 3(a)(3),

beginning 60 days after the date of the enactment of theTomLantos

Block Burmese JADE (Junta's Anti-Democratic Efforts) Act of 2008, the

President shall require as a condition for the importation into the United

States of any non-Burmese covered article that--

(A) the exporter of the non-Burmese covered

article has implemented measures that have substantially

the same effect and achieve the same goals as the

measures described in clauses (i) through (iv) of

paragraph (2)(B) (or their functional equivalent) to

prevent the trade in Burmese covered articles; and

(B) the importer of the non-Burmese covered

article agrees--

(i) to maintain a full record of, in the form of reports or

otherwise, complete information relating to any act or

transaction related to the purchase, manufacture,

or shipment of the non-Burmese covered article for

a period of not less than 5 years from the date of

entry of the non-Burmese covered article; and

(ii) to provide the information described in

clause (i) within the custody or control of such

person to the relevant United States authorities

upon request.

(2) Exception.--

(A) In general.--The President may waive the

requirements of paragraph (1) with respect to the

importation of non-Burmese covered articles from any

country with respect to which the President determines

and certifies to the appropriate congressional

committees has implemented the measures described in

subparagraph (B) (or their functional equivalent) to

prevent the trade in Burmese covered articles.

(B) Measures described.--The

measures referred to in subparagraph (A) are the

following:

(i) With respect to exportation from the

country of jadeite or rubies in rough form, a

system of verifiable controls on the jadeite or

rubies from mine to exportation demonstrating that

the jadeite or rubies were not mined or extracted

from Burma, and accompanied by officially-
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validated documentation certifying the country

from which the jadeite or rubies were mined

or extracted, total carat weight, and value of the

jadeite or rubies.

(ii) With respect to exportation from the

country of finished jadeite or polished rubies, a

system of verifiable controls on the jadeite or

rubies from mine to the place of final finishing

of the jadeite or rubies demonstrating that the

jadeite or rubies were not mined or extracted from

Burma, and accompanied by officially-validated

documentation certifying the country from which

the jadeite or rubies were mined or extracted.

(iii) With respect to exportation from the

country of articles of jewelry containing jadeite

or rubies, a system of verifiable controls on the

jadeite or rubies from mine to the place of final

finishing of the article of jewelry containing

jadeite or rubies demonstrating that the jadeite

or rubies were not mined or extracted from Burma,

and accompanied by officially-validated

documentation certifying the country from which

the jadeite or rubies were mined or extracted.

(iv) Verifiable recordkeeping by all entities and individuals

engaged in mining, importation, and exportation of

non-Burmese covered articles in the country, and

subject to inspection and verification by

authorized authorities of the government of the

country in accordance with applicable law.

(v) Implementation by the government of the

country of proportionate and dissuasive penalties

against any persons who violate laws and

regulations designed to prevent trade in Burmese

covered articles.

(vi) Full cooperation by the country with

the United Nations or other official international

organizations that seek to prevent trade in

Burmese covered articles.

(3) Regulatory authority.--The President is authorized to,

and shall as necessary, issue such proclamations, regulations,

licenses, and orders and conduct such investigations, as may be

necessary to implement the provisions under paragraphs (1) and

(2).
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(d) Inapplicability.--

(1) In general.--The requirements of subsection (b)(1) and

subsection (c)(1) shall not apply to Burmese covered articles

and non-Burmese covered articles, respectively, that were

previously exported from the United States, including those that

accompanied an individual outside the United States for personal

use, if they are reimported into the United States by the same

person, without having been advanced in value or improved in

condition by any process or other means while outside the United

States.

(2) Additional provision.--The requirements of subsection

(c)(1) shall not apply with respect to the importation of non-

Burmese covered articles that are imported by or on behalf of an

individual for personal use and accompanying an individual upon

entry into the United States.

(e) Enforcement.--Burmese covered articles or non-Burmese covered

articles that are imported into the United States in violation of any

prohibition of this Act or any other provision law shall be subject to all applicable

seizure and forfeiture laws and criminal and civil laws of the United States to the

same extent as any other violation of the customs laws of the United States.

(f) Sense of Congress.--

(1) In general.--It is the sense of Congress that the

President should take the necessary steps to seek to negotiate

an international arrangement--similar to the Kimberley Process

Certification Scheme for conflict diamonds--to prevent the trade

in Burmese covered articles. Such an international arrangement

should create an effective global system of controls and should

contain the measures described in subsection (c)(2)(B) (or their

functional equivalent).

(2) Kimberley process certification scheme defined.--In

paragraph (1), the term `Kimberley Process Certification Scheme'

has the meaning given the term in section 3(6) of the Clean

Diamond Trade Act (Public Law 108-19; 19 U.S.C. 3902(6)).

(g) Report.--

(1) In general.--Not later than 180 days after the date of

the enactment of the Tom Lantos Block Burmese JADE (Junta's

Anti-Democratic Efforts) Act of 2008, the President shall

transmit to the appropriate congressional committees a report

describing what actions the United States has taken during the

60-day period beginning on the date of the enactment of such Act

to seek--

(A) the issuance of a draft waiver decision by the

Council for Trade in Goods of the World Trade
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Organization, as specified in subsection (b)(3)(A);

(B) the adoption of a resolution by the United

Nations General Assembly, as specified in subsection

(b)(3)(B); and

(C) the negotiation of an international arrangement, as specified in

subsection (f)(1).

(2) Update.-- President shall make continued efforts to seek the items

specified in subparagraphs (A), (B), and (C) of paragraph (1) and shall

promptly update the appropriate congressional committees on subsequent

developments with respect to these efforts.

(h) GAO Report.--Not later than 14 months after the date of the

enactment of the Tom Lantos Block Burmese JADE (Junta's Anti-Democratic

Efforts) Act of 2008, the Comptroller General of the United States shall

submit to the appropriate congressional committees a report on the

effectiveness of the implementation of this section. The Comptroller

General shall include in the report any recommendations for improving

the administration of this Act.

SEC. 4. FREEZING ASSETS OF THE BURMESE REGIME IN THE UNITED STATES.
(a) REPORTING REQUIREMENT.—Not later than 60 days after the date of

enactment of this Act, the President shall take such action as is necessary to direct,

and promulgate regulations to the same, that any United State financial institution

holding funds belonging to the SPDC or the assets of those individuals who hold

senior positions in the SPDC or its political arm, the Union SolidarityDevelopment

Association, shall promptly report those funds or assets to the Office of Foreign

Assets Control.

(b) ADDITIONAL AUTHORITY.—The President may take such action as may be

necessary to impose a sanctions regime to freeze such funds or assets, subject to

such terms and conditions as the President determines to be appropriate.

(c) DELEGATION.—The President may delegate the duties and authorities under

this section to such Federal officers or other officials as the President deems

appropriate.

SEC. 5. LOANS AT INTERNATIONAL FINANCIAL INSTITUTIONS.
(a) OPPOSITION TO ASSISTANCE TO BURMA. – The Secretary of the

Treasury shall instruct the United States executive director to each appropriate

international financial institution in which the United States participates, to oppose,

and vote against the extension by such institution of any loan or financial or

technical assistance to Burma until such time as the conditions described in section

3(a)(3) are met.

(b) LICENSES FOR HUMANITARIAN OR RELIGIOUS ACTIVITIES IN

BURMA.– Notwithstanding any other provision of law, the Secretary of the

Treasury is authorized to issue multi-year licenses for humanitarian or religious

activities in Burma.

SEC. 6. EXPANSION OF VISA BAN.
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(a) IN GENERAL.—

(1) VISA BAN.—The President is authorized to deny visas and entry to the

former and present leadership of the SPDC or the Union Solidarity

Development Association.

(2) UPDATES.—The Secretary of State shall coordinate on a biannual basis

with representatives of the European Union to allow officials of the United

States and the European Union to ensure a high degree of coordination of lists

of individuals banned from obtaining a visa by the European Union for the

reason described in paragraph (1) and those banned from receiving a visa from

the United States.

(b) PUBLICATION.—The Secretary of State shall post on theDepartment of State’s

website the names of individuals whose entry into the United States is banned under

subsection (a).

SEC. 7. CONDEMNATIONOF THEREGIMEANDDISSEMINATIONOF INFORMATION.
Congress encourages the Secretary of State to highlight the abysmal record of the

SPDC to the international community and use all appropriate for a, including the

Association of Southeast Asian Nations Regional Forum and Asian Nations

Regional Forum, to encourage other states to restrict financial resources to the

SPDC and Burmese companies while offering political recognition and support to

Burma’s democratic movement including the National League for Democracy and

Burma’s ethnic groups.

SEC. 8. SUPPORT DEMOCRACY ACTIVISTS IN BURMA.
(a) IN GENERAL.—The President is authorized to use all available resources to

assist Burmese democracy activists dedicated to nonviolent opposition to the regime

in their efforts to promote freedom, democracy, and human rights in Burma,

including a listing of constraints on such programming.

(b) REPORTS.—

(1) FIRST REPORT.—Not later than 3 months after the date of enactment of

this Act, the Secretary of State shall provide the Committees onAppropriations

and Foreign Relations of the Senate and the Committees onAppropriations and

International Relations of the House of Representatives a comprehensive report

on its short-and-long-term programs and activities to support democracy

activists in Burma, including a lost of constraints on such programming

(2) REPORT ON RESOURCES.—Not later than 6 months after the date of

enactment of this Act, the Secretary of State shall provide the Committees on

Appropriations and Foreign Relations of the Senate and the Committees on

Appropriations and International Relations of the House of Representatives a

report identifying resources that will be necessary for the reconstruction of

Burma, after the SPDC is removed from power, including—

(A) the formation of democratic institutions;

(B) establishing the rule of law;

(C) establishing freedom of press;
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(D) providing for the successful reintegration of military officers and

personnel into Burmese society; and

(E) providing health, educational, and economic development.

(3) REPORT ON TRADE SANCTIONS.—Not later than 90 days before the date

on which the import restrictions contained in section 3(a)(1) are to expire, the

Secretary of State, in consultation with the United States Trade Representative

and the heads of appropriate agencies, shall submit to the Committees on

Appropriations, Finance, and Foreign Relations of the Senate, and the

Committees on Appropriations, International Relations, andWays and Means

of the House of Representatives, a report on—

(A) bilateral and multilateral measures undertaken by the United States

Government and other governments to promote human rights and

democracy in Burma;

(B) the extent to which actions related to trade with Burma taken

pursuant to this Act have been effective in—

(i) improving conditions in Burma, including human rights

violations, arrest and detention of democracy activists, forced and

child labor, and the status of dialogue between the SPDC and the

NLD and ethnic minorities;

(ii) furthering the policy objectives of the United States toward

Burma; and

(C) the impact of actions relating to trade take pursuant to this Act on

other national security, economic, and foreign policy interests of the

United States, including relations with countries friendly to the United

States.

SEC. 9. DURATION OF SANCTIONS.
(a) TERMINATION BYREQUESTFROMDEMOCRATICBURMA.—The Presidentmay

terminate any provision in this Act upon the request of a democratically elected

government in Burma, provided that all the conditions in section 3(a)(3) have been

met.

(b) CONTINUATION OF IMPORT SANCTIONS.—

(1) EXPIRATION.—The import restrictions contained in section 3(a)(1) shall

expire 1 year from the date of enactment of this Act unless renewed under

paragraph (2) of this section.

(2) RESOLUTION BYCONGRESS.—The import restrictions contained in section

3(a)(1) may be renewed annually for a 1-year period, if, prior to the

anniversary of the date of enactment of this Act, and each year thereafter, a

renewal resolution is enacted into law in accordance with subsection (c).

(3) LIMITATION.—The import restrictions contained in section 3(a)(1) may

be renewed for a maximumof nine years from the date of the enactment of this

Act.
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(4) RULE OF CONSTRUCTION.—For purposes of this subsection, any

reference to section 3(a)(1) shall be deemed to include a reference to section

3A (b)(1) and (c)(1).

(c) RENEWALRESOLUTIONS.—

(1) INGENERAL.—For purposes of this section, the term“renewal resolution”

means a joint resolution of the 2 Houses of Congress, the sole matter after the

resolving clause of which is as follows: “That Congress approves the renewal

of the import restrictions contained in section 3(a)(1) and section 3A(b)(1) and

(c)(1) of the Burmese Freedom and Democracy Act of 2003.”.

(2) PROCEDURES.—

(A) IN GENERAL.—A renewal resolution—

(i) may be introduced in either House of Congress by any member

of such House at any time within the 90-day period before the

expiration of the import restrictions contained in section 3(a)(1) and

section 3A(b)(1) and (c)(1); and

(ii) the provisions of subparagraph (B) shall apply.

(B) EXPEDITED CONSIDERATION.—The provisions of section 152(b), (c),

(d), (e), and (f) of the Trade Act of 1974 (19 U.S.C. 2192 (b), (c), (d), (e),

and (f)) apply to a renewal resolution under this Act as if such resolution

were a resolution described in section 152(a) of the Trade Act of 1974.

Renewal of Import Restrictions—Burmese Freedom and Democracy Act

[50 U.S.C. 1701 note; Public Law 108-272, Public Law 109-39, Public Law 109-251, Public Law

110-52, Public Law 110-287, Public Law 111-42, and Public Law 111-210]

Congress approves the renewal of the import restrictions contained in section

3(a)(1) and section 3A(b)(1) and (c)(1) of the Burmese Freedom and Democracy

Act of 2003.

Tom Lantos Block Burmese Junta’s Anti-Democratic Efforts (JADE) Act of
2008

[50 U.S.C. 1701 note; Public Law 110-286]

SECTION 1. SHORT TITLE.
This Act may be cited as the ``Tom Lantos Block Burmese JADE

(Junta's Anti-Democratic Efforts) Act of 2008''.

SEC. 2. FINDINGS.
Congress makes the following findings:

(1) Beginning on August 19, 2007, hundreds of thousands of

citizens of Burma, including thousands of Buddhist monks and

students, participated in peaceful demonstrations against

rapidly deteriorating living conditions and the violent and
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repressive policies of the State Peace and Development Council

(SPDC), the ruling military regime in Burma--

(A) to demand the release of all political prisoners,

including 1991 Nobel Peace Prize winner Aung San Suu Kyi; and

(B) to urge the regime to engage in meaningful

dialogue to pursue national reconciliation.

(2) The Burmese regime responded to these peaceful protests

with a violent crackdown leading to the reported killing of

approximately 200 people, including a Japanese photojournalist,

and hundreds of injuries. Human rights groups further estimate

that over 2,000 individuals have been detained, arrested,

imprisoned, beaten, tortured, or otherwise intimidated as part

of this crackdown. Burmese military, police, and their

affiliates in the Union Solidarity Development Association

(USDA) perpetrated almost all of these abuses. The Burmese

regime continues to detain, torture, and otherwise intimidate

those individuals whom it believes participated in or led the

protests and it has closed down or otherwise limited access to

several monasteries and temples that played key roles in the

peaceful protests.

(3) The Department of State's 2006 Country Reports on Human

Rights Practices found that the SPDC--

(A) routinely restricts freedoms of speech, press,

assembly, association, religion, and movement;

(B) traffics in persons;

(C) discriminates against women and ethnic

minorities;

(D) forcibly recruits child soldiers and child

labor; and

(E) commits other serious violations of human

rights, including extrajudicial killings, custodial

deaths, disappearances, rape, torture, abuse of

prisoners and detainees, and the imprisonment of

citizens arbitrarily for political motives.

(4) Aung San Suu Kyi has been arbitrarily imprisoned or held

under house arrest for more than 12 years.

(5) In October 2007, President Bush announced a new

Executive Order to tighten economic sanctions against Burma and

block property and travel to the United States by certain senior

leaders of the SPDC, individuals who provide financial backing

for the SPDC, and individuals responsible for human rights

violations and impeding democracy in Burma. Additional names

were added in updates done on October 19, 2007, and February 5,
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2008. However, only 38 discrete individuals and 13 discrete

companies have been designated under those sanctions, once

aliases and companies with similar names were removed. By

contrast, the Australian Government identified more than 400

individuals and entities subject to its sanctions applied in the

wake of the 2007 violence. The European Union's regulations to

implement sanctions against Burma have identified more than 400

individuals among the leadership of government, the military,

and the USDA, along with nearly 1300 state and military-run

companies potentially subject to its sanctions.

(6) The Burmese regime and its supporters finance their

ongoing violations of human rights, undemocratic policies, and

military activities in part through financial transactions,

travel, and trade involving the United States, including the

sale of petroleum products, gemstones and hardwoods.

(7) In 2006, the Burmese regime earned more than $500

million from oil and gas projects, over $500 million from sale

of hardwoods, and in excess of $300 million from the sale of

rubies and jade. At least $500 million of the $2.16 billion

earned in 2006 from Burma's two natural gas pipelines, one of

which is 28 percent owned by a United States company, went to

the Burmese regime. The regime has earned smaller amounts from

oil and gas exploration and non-operational pipelines but United

States investors are not involved in those transactions.

Industry sources estimate that over $100 million annually in

Burmese rubies and jade enters the United States. Burma's

official statistics report that Burma exported $500 million in

hardwoods in 2006 but NGOs estimate the true figure to exceed

$900 million. Reliable statistics on the amount of hardwoods

imported into the United States from Burma in the form of

finished products are not available, in part due to widespread

illegal logging and smuggling.

(8) The SPDC seeks to evade the sanctions imposed in the

Burmese Freedom and Democracy Act of 2003. Millions of dollars

in gemstones that are exported from Burma ultimately enter the

United States, but the Burmese regime attempts to conceal the

origin of the gemstones in an effort to evade sanctions. For

example, according to gem industry experts, over 90 percent of

the world's ruby supply originates in Burma but only 3 percent of

the rubies entering the United States are claimed to be of Burmese origin.

The value of Burmese gemstones is predominantly based on their original

quality and geological origin, rather than the labor involved in cutting and

polishing the gemstones.
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(9) According to hardwood industry experts, Burma is home to

approximately 60 percent of the world's native teak reserves.

More than 1/4 of the world's internationally traded teak

originates from Burma, and hardwood sales, mainly of teak,

represent more than 11 percent of Burma's official foreign

exchange earnings.

(10) The SPDC owns a majority stake in virtually all

enterprises responsible for the extraction and trade of Burmese

natural resources, including all mining operations, the Myanmar

Timber Enterprise, the Myanmar Gems Enterprise, the Myanmar

Pearl Enterprise, and the Myanmar Oil and Gas Enterprise.

Virtually all profits from these enterprises enrich the SPDC.

(11) On October 11, 2007, the United Nations Security

Council, with the consent of the People's Republic of China,

issued a statement condemning the violence in Burma, urging the

release of all political prisoners, and calling on the SPDC to

enter into a United Nations-mediated dialogue with its political

opposition.

(12) The United Nations special envoy Ibrahim Gambari traveled to

Burma from September 29, 2007, through October 2, 2007, holding

meetings with SPDC leader General Than Shwe and democracy advocate

Aung San Suu Kyi in an effort to promote dialogue between the SPDC

and democracy advocates.

(13) The leaders of the SPDC will have a greater incentive

to cooperate with diplomatic efforts by the United Nations, the

Association of Southeast Asian Nations, and the People's

Republic of China if they come under targeted economic pressure

that denies them access to personal wealth and sources of

revenue.

(14) On the night of May 2, 2008, through the morning of May

3, 2008, tropical cyclone Nargis struck the coast of Burma,

resulting in the deaths of tens of thousands of Burmese.

(15) The response to the cyclone by Burma's military leaders

illustrates their fundamental lack of concern for the welfare of

the Burmese people. The regime did little to warn citizens of

the cyclone, did not provide adequate humanitarian assistance to

address basic needs and prevent loss of life, and continues to

fail to provide life-protecting and life-sustaining services to

its people.

(16) The international community responded immediately to

the cyclone and attempted to provide humanitarian assistance.

More than 30 disaster assessment teams from 18 different nations

and the United Nations arrived in the region, but the Burmese
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regime denied them permission to enter the country. Eventually

visas were granted to aid workers, but the regime continues to

severely limit their ability to provide assistance in the

affected areas.

(17) Despite the devastation caused by Cyclone Nargis, the

junta went ahead with its referendum on a constitution drafted

by an illegitimate assembly, conducting voting in

unaffected areas on May 10, 2008, and in portions of the

affected Irrawaddy region and Rangoon on May 26, 2008.

SEC. 3. DEFINITIONS.
In this Act:

(1) Account; correspondent account; payable-through

account.--The terms ``account'', ``correspondent account'', and

``payable-through account'' have the meanings given the terms in

section 5318A(e)(1) of title 31, United States Code.

(2) Appropriate congressional committees.--The term

``appropriate congressional committees'' means--

(A) the Committee on Foreign Relations of the

Senate;

(B) the Committee on Finance of the Senate;

(C) the Committee on Foreign Affairs of the House of

Representatives; and

(D) the Committee on Ways and Means of the House of

Representatives.

(3) ASEAN.--The term ``ASEAN'' means the Association of

Southeast Asian Nations.

(4) Person.--The term ``person'' means--

(A) an individual, corporation, company, business

association, partnership, society, trust, any other

nongovernmental entity, organization, or group; and

(B) any successor, subunit, or subsidiary of any

person described in subparagraph (A).

(5) SPDC.--The term ``SPDC'' means the State Peace and

Development Council, the ruling military regime in Burma.

(6) United states person.--The term ``United States person''

means any United States citizen, permanent resident alien,

juridical person organized under the laws of the United States

(including foreign branches), or any person in the United

States.

SEC. 4. STATEMENT OF POLICY.
It is the policy of the United States to--

(1) condemn the continued repression carried out by the
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SPDC;

(2) work with the international community, especially the

People's Republic of China, India, Thailand, and ASEAN, to

foster support for the legitimate democratic aspirations of the

people of Burma and to coordinate efforts to impose sanctions on

those directly responsible for human rights abuses in Burma;

(3) provide all appropriate support and assistance to aid a

peaceful transition to constitutional democracy in Burma;

(4) support international efforts to alleviate the suffering

of Burmese refugees and address the urgent humanitarian needs of

the Burmese people; and

(5) identify individuals responsible for the repression of

peaceful political activity in Burma and hold them accountable

for their actions.

SEC. 5. SANCTIONS.
(a) Visa Ban.--

(1) In general.--The following persons shall be ineligible

for a visa to travel to the United States:

(A) Former and present leaders of the SPDC, the

Burmese military, or the USDA.

(B) Officials of the SPDC, the Burmese military, or

the USDA involved in the repression of peaceful

political activity or in other gross violations of human

rights in Burma or in the commission of other human

rights abuses, including any current or former officials

of the security services and judicial institutions of

the SPDC.

(C) Any other Burmese persons who provide

substantial economic and political support for the SPDC,

the Burmese military, or the USDA.

(D) The immediate family members of any person

described in subparagraphs (A) through (C).

(2) Waiver.--The President may waive the visa ban described

in paragraph (1) only if the President determines and certifies

in writing to Congress that travel by the person seeking such a

waiver is in the national interests of the United States.

(3) Rule of construction.--Nothing in this subsection shall

be construed to conflict with the provisions of section 694 of

the Consolidated Appropriations Act, 2008 (Public Law 110-161),

nor shall this subsection be construed to make ineligible for a

visa members of ethnic groups in Burma now or previously opposed

to the regime who were forced to provide labor or other support

to the Burmese military and who are otherwise eligible for
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admission into the United States.

(b) Financial Sanctions.--

(1) Blocked property.--No property or interest in property

belonging to a person described in subsection (a)(1) may be

transferred, paid, exported, withdrawn, or otherwise dealt with

if--

(A) the property is located in the United States or

within the possession or control of a United States

person, including the overseas branch of a United States

person; or

(B) the property comes into the possession or

control of a United States person after the date of the

enactment of this Act.

(2) Financial transactions.--Except with respect to

transactions authorized under Executive Orders 13047 (May 20,

1997) and 13310 (July 28, 2003), no United States person may

engage in a financial transaction with the SPDC or with a person

described in subsection (a)(1).

(3) Prohibited activities.--Activities prohibited by reason

of the blocking of property and financial transactions under

this subsection shall include the following:

(A) Payments or transfers of any property, or any

transactions involving the transfer of anything of

economic value by any United States person, including

any United States financial institution and any branch

or office of such financial institution that is located

outside the United States, to the SPDC or to an

individual described in subsection (a)(1).

(B) The export or reexport directly or indirectly,

of any goods, technology, or services by a United States

person to the SPDC, to an individual described in

subsection (a)(1) or to any entity owned, controlled, or

operated by the SPDC or by an individual described in

such subsection.

(c) Authority for Additional Banking Sanctions.--

(1) In general.--The Secretary of the Treasury, in

consultation with the Secretary of State, the Attorney General

of the United States, and the Chairman of the Board of Governors

of the Federal Reserve System, may prohibit or impose conditions

on the opening or maintaining in the United States of a

correspondent account or payable-through account by any

financial institution (as that term is defined in section 5312

of title 31, United States Code) or financial agency that is
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organized under the laws of a State, territory, or possession of

the United States, for or on behalf of a foreign banking

institution, if the Secretary determines that the account might

be used--

(A) by a foreign banking institution that holds

property or an interest in property belonging to the

SPDC or a person described in subsection (a)(1); or

(B) to conduct a transaction on behalf of the SPDC

or a person described in subsection (a)(1).

(2) Authority to define terms.--The Secretary of the

Treasury may, by regulation, further define the terms used in

paragraph (1) for purposes of this section, as the Secretary

considers appropriate.

(d) List of Sanctioned Officials.--

(1) In general.--Not later than 120 days after the date of the enactment of

this Act, the President shall transmit to the appropriate congressional

committees a list of--

(A) former and present leaders of the SPDC, the

Burmese military, and the USDA;

(B) officials of the SPDC, the Burmese military, or

the USDA involved in the repression of peaceful

political activity in Burma or in the commission of

other human rights abuses, including any current or

former officials of the security services and judicial

institutions of the SPDC;

(C) any other Burmese persons or entities who

provide substantial economic and political support for

the SPDC, the Burmese military, or the USDA; and

(D) the immediate family members of any person

described in subparagraphs (A) through (C) whom the

President determines effectively controls property in

the United States or has benefitted from a financial

transaction with any United States person.

(2) Consideration of other data.--In preparing the list

required under paragraph (1), the President shall consider the

data already obtained by other countries and entities that apply

sanctions against Burma, such as the Australian Government and

the European Union.

(3) Updates.--The President shall transmit to the appropriate

congressional committees updated

lists of the persons described in paragraph (1) as new

information becomes available.

(4) Identification of information.--The Secretary of State
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and the Secretary of the Treasury shall devote sufficient

resources to the identification of information concerning

potential persons to be sanctioned to carry out the purposes

described in this Act.

(e) Rule of Construction.--Nothing in this section may be construed

to prohibit any contract or other financial transaction with any

nongovernmental humanitarian organization in Burma.

(f) Exceptions.--

(1) In general.--The prohibitions and restrictions described

in subsections (b) and (c) shall not apply to medicine, medical

equipment or supplies, food or feed, or any other form of

humanitarian assistance provided to Burma.

(2) Regulatory exceptions.--For the following purposes, the

Secretary of State may, by regulation, authorize exceptions to

the prohibition and restrictions described in subsection (a),

and the Secretary of the Treasury may, by regulation, authorize

exceptions to the prohibitions and restrictions described in

subsections (b) and (c)--

(A) to permit the United States and Burma to operate

their diplomatic missions, and to permit the United

States to conduct other official United States

Government business in Burma;

(B) to permit United States citizens to visit Burma;

and

(C) to permit the United States to comply with the

United Nations Headquarters Agreement and other

applicable international agreements.

(g) Penalties.--Any person who violates any prohibition or

restriction imposed pursuant to subsection (b) or (c) shall be subject

to the penalties under section 6 of the International Emergency Economic

Powers Act (50 U.S.C. 1705) to the same extent as for a violation under

that Act.

(h) Termination of Sanctions.-- The sanctions imposed under subsection (a),

(b), or (c) shall apply until the President determines and certifies to the

appropriate congressional committees that the SPDC

has--

(1) unconditionally released all political prisoners, including Aung San

Suu Kyi and other members of the National League for Democracy;

(2) entered into a substantive dialogue with democratic

forces led by the National League for Democracy and the ethnic

minorities of Burma on transitioning to democratic government

under the rule of law; and

(3) allowed humanitarian access to populations affected by
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armed conflict in all regions of Burma.

(i) Waiver.--The President may waive the sanctions described in subsections

(b) and (c) if the President determines and certifies to the appropriate

congressional committees that such waiver is in the national interest of the

United States.

*******

SEC. 11. SENSE OF CONGRESS ON INTERNATIONAL ARMS SALES
TO BURMA.

It is the sense of Congress that the United States should lead

efforts in the United Nations Security Council to impose a mandatory

international arms embargo on Burma, curtailing all sales of weapons,

ammunition, military vehicles, and military aircraft to Burma until the

SPDC releases all political prisoners, restores constitutional rule,

takes steps toward inclusion of ethnic minorities in political

reconciliation efforts, and holds free and fair elections to establish a

new government.

SEC. 12. REDUCTION OF SPDC REVENUE FROM
TIMBER.

(a) Report.--Not later than one year after the date of the enactment of this Act

and annually thereafter, the Secretary of State, in consultation with the Secretary

of Commerce, and other Federal officials, as appropriate, shall submit to the

appropriate congressional committees a report on Burma's timber trade

containing information on the following:

(1) Products entering the United States made in whole or in

part of wood grown and harvested in Burma, including

measurements of annual value and volume and considering both

legal and illegal timber trade.

(2) Statistics about Burma's timber trade, including raw

wood and wood products, in aggregate and broken down by country

and timber species, including measurements of value and volume

and considering both legal and illegal timber trade.

(3) A description of the chains of custody of products

described in paragraph (1), including direct trade streams from

Burma to the United States and via manufacturing or

transshipment in third countries.

(4) Illegalities, abuses, or corruption in the Burmese

timber sector.

(5) A description of all common consumer and commercial

applications unique to Burmese hardwoods, including the

furniture and marine manufacturing industries.

(b) Recommendations.--The report required under subsection (a) shall

include recommendations on the following:

(1) Alternatives to Burmese hardwoods for the commercial
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applications described in paragraph (5) of subsection (a),

including alternative species of timber that could provide the

same applications.

(2) Strategies for encouraging sustainable management of

timber in locations with potential climate, soil, and other

conditions to compete with Burmese hardwoods for the consumer

and commercial applications described in paragraph (5) of

subsection (a).

(3) The appropriate United States and international customs

documents and declarations that would need to be kept and

compiled in order to establish the chain of custody concerning

products described in paragraphs (1) and (3) of subsection (a).

(4) Strategies for strengthening the capacity of Burmese

civil society, including Burmese society in exile, to monitor

and report on the SPDC's trade in timber and other extractive

industries so that Burmese natural resources can be used to

benefit the majority of Burma's population.

SEC. 13. REPORT ON FINANCIAL ASSETS HELD BY MEMBERS OF
THE SPDC.

(a) In General.--Not later than 180 days after the date of the

enactment of this Act and annually thereafter, the Secretary of the

Treasury, in consultation with the Secretary of State, shall submit to

the Committee on Foreign Affairs of the House of Representatives, the

Committee on Ways and Means of the House of the Representatives, the

Committee on Foreign Relations of the Senate, and the Committee on

Finance of the Senate a report containing a list of all countries and

foreign banking institutions that hold assets on behalf of senior

Burmese officials.

(b) Definitions.--For the purpose of this section:

(1) Senior Burmese officials.--The term ``senior Burmese

officials'' shall mean individuals covered under section 5(d)(1)

of this Act.

(2) Other terms.--Other terms shall be defined under the

authority of and consistent with section 5(c)(2) of this Act.

(c) Form.--The report required under subsection (a) shall be submitted in

unclassified form but may include a classified annex. The report shall also be

posted on the Department of Treasury's website not later than 30 days of the

submission to Congress of the report. To the extent possible, the report

shall include the names of the senior Burmese officials and the

approximate value of their holdings in the respective foreign banking

institutions and any other pertinent information.

SEC. 14. UNOCAL PLAINTIFFS.
(a) Sense of Congress.--It is the Sense of Congress that the United
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States should work with the Royal Thai Government to ensure the safety

in Thailand of the 15 plaintiffs in the Doe v. Unocal case, and should

consider granting refugee status or humanitarian parole to these

plaintiffs to enter the United States consistent with existing United

States law.

(b) Report.--Not later than 90 days after the date of the enactment of this Act,

the President shall submit to the appropriate Congressional committees a report

on the status of the Doe vs. Unocal plaintiffs and whether the plaintiffs have

been granted refugee status or humanitarian parole.

SEC. 15. SENSE OF CONGRESS WITH RESPECT TO
INVESTMENTS IN BURMA'S OIL AND GAS INDUSTRY.

(a) Findings and Declarations.--Congress finds the following:

(1) Currently United States, French, and Thai investors are

engaged in the production and delivery of natural gas in the

pipeline from the Yadana and Sein fields (Yadana pipeline) in

the Andaman Sea, an enterprise which falls under the

jurisdiction of the Burmese Government, and United States

investment by Chevron represents approximately a 28 percent

nonoperated, working interest in that pipeline.

(2) The Congressional Research Service estimates that the

Yadana pipeline provides at least $500,000,000 in annual revenue

for the Burmese Government.

(3) The natural gas that transits the Yadana pipeline is

delivered primarily to Thailand, representing about 20 percent

of Thailand's total gas supply.

(4) The executive branch has in the past exempted investment

in the Yadana pipeline from the sanctions regime against the

Burmese Government.

(5) Congress believes that United States companies ought to

be held to a high standard of conduct overseas and should avoid

as much as possible acting in a manner that supports repressive

regimes such as the Burmese Government.

(6) Congress recognizes the important symbolic value that

divestment of United States holdings in Burma would have on the

international sanctions effort, demonstrating that the United

States will continue to lead by example.

(b) Statement of Policy.--

(1) Congress urges Yadana investors to consider voluntary

divestment over time if the Burmese Government fails to take

meaningful steps to release political prisoners, restore

civilian constitutional rule and promote national

reconciliation.

(2) Congress will remain concerned with the matter of
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continued investment in the Yadana pipeline in the years ahead.

(3) Congress urges the executive branch to work with all

firms invested in Burma's oil and gas sector to use their

influence to promote the peaceful transition to civilian

democratic rule in Burma.

(c) Sense of Congress.--It is the sense of Congress that so long as

Yadana investors remain invested in Burma, such investors should--

(1) communicate to the Burmese Government, military and

business officials, at the highest levels, concern about the

lack of genuine consultation between the Burmese Government and

its people, the failure of the Burmese Government to use its

natural resources to benefit the Burmese people, and the

military's use of forced labor;

(2) publicly disclose and deal with in a transparent manner,

consistent with legal obligations, its role in any ongoing

investment in Burma, including its financial involvement in any

joint production agreement or other joint ventures and the

amount of their direct or indirect support of the Burmese

Government; and

(3) work with project partners to ensure that forced labor

is not used to construct, maintain, support, or defend the

project facilities, including pipelines, offices, or other

facilities.

J. SYRIA ACCOUNTABILITY AND LEBANESE SOVEREIGNTY
RESTORATION ACT OF 2003

[22 U.S.C. 2151 note; Public Law 108-175]

SECTION 1. SHORT TITLE.
This Act may be cited as the ‘‘Syria Accountability and Lebanese Sovereignty

Restoration Act of 2003’’.

SEC. 2. FINDINGS.
Congress makes the following findings:

(1) On June 24, 2002, President Bush stated ‘‘Syria must choose the right

side in the war on terror by closing terrorist camps and expelling terrorist

organizations’’.

(2) United Nations Security Council Resolution 1373 (September 28, 2001)

mandates that all states ‘‘refrain from providing any form of support, active or

passive, to entities or persons involved in terrorist acts’’, take ‘‘the necessary

steps to prevent the commission of terrorist acts’’, and ‘‘deny safe haven to

those who finance, plan, support, or commit terrorist acts’’.

(3) The Government of Syria is currently prohibited by United States law
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from receiving United States assistance because it has repeatedly provided

support for acts of international terrorism, as determined by the Secretary of

State for purposes of section 6(j)(1) of the Export Administration Act of 1979

(50 U.S.C. App. 2405(j)(1)) and other relevant provisions of law.

(4) Although the Department of State lists Syria as a state sponsor of

terrorism and reports that Syria provides ‘‘safe haven and support to several

terrorist groups’’, fewer United States sanctions apply with respect to Syria

than with respect to any other country that is listed as a state sponsor of

terrorism.

(5) Terrorist groups, including Hizballah, Hamas, Palestinian Islamic Jihad,

the Popular Front for the Liberation of Palestine, and the Popular Front for the

Liberation of Palestine—General Command, maintain offices, training camps,

and other facilities on Syrian territory, and operate in areas of Lebanon

occupied by the Syrian armed forces and receive supplies from Iran through

Syria.

(6) United Nations Security Council Resolution 520 (September 17, 1982)

calls for ‘‘strict respect of the sovereignty, territorial integrity, unity and

political independence of Lebanon under the sole and exclusive authority of the

Government of Lebanon through the Lebanese Army throughout Lebanon’’.

(7) Approximately 20,000 Syrian troops and security personnel occupymuch

of the sovereign territory of Lebanon exerting undue influence upon its

government and undermining its political independence.

(8) Since 1990 the Senate and House of Representatives have passed seven

bills and resolutions which call for the withdrawal of Syrian armed forces from

Lebanon.

(9) OnMarch 3, 2003, Secretary of State Colin Powell declared that it is the

objective of the United States to ‘‘let Lebanon be ruled by the Lebanese people

without the presence of [the Syrian] occupation army’’.

(10) Large and increasing numbers of the Lebanese people from across the

political spectrum in Lebanon have mounted peaceful and democratic calls for

the withdrawal of the Syrian Army from Lebanese soil.

(11) Israel has withdrawn all of its armed forces fromLebanon in accordance

with United Nations Security Council Resolution 425 (March 19, 1978), as

certified by the United Nations Secretary General.

(12) Even in the face of this United Nations certification that acknowledged

Israel’s full compliance with Security Council Resolution 425, Syrian- and

Iranian-supported Hizballah continues to attack Israeli outposts at Shebaa

Farms, under the pretense that Shebaa Farms is territory fromwhich Israel was

required to withdraw by Security Counsel Resolution 425, and Syrian- and

Iranian-supported Hizballah and other militant organizations continue to attack

civilian targets in Israel.

(13) Syria will not allow Lebanon—a sovereign country—to fulfill its

obligation in accordance with Security Council Resolution 425 to deploy its
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troops to southern Lebanon.

(14) As a result, the Israeli-Lebanese border and much of southern Lebanon

is under the control of Hizballah, which continues to attack Israeli positions,

allows Iranian RevolutionaryGuards and othermilitant groups to operate freely

in the area, and maintains thousands of rockets along Israel’s northern border,

destabilizing the entire region.

(15) On February 12, 2003, Director of Central Intelligence George Tenet

stated the following with respect to the Syrian-and Iranian-supportedHizballah:

‘‘[A]s an organization with capability and worldwide presence [it] is [al

Qaeda’s] equal if not a far more capable organization * * * [T]hey’re a notch

above in many respects, in terms of in their relationship with the Iranians and

the training they receive, [which] puts them in a state-sponsored categorywith

a potential for lethality that’s quite great.’’.

(16) In the State of the Union address on January 29, 2002, President Bush

declared that the United States will ‘‘work closely with our coalition to deny

terrorists and their state sponsors the materials, technology, and expertise to

make and deliver weapons of mass destruction’’.

(17) The Government of Syria continues to develop and deploy short- and

medium-range ballistic missiles.

(18) According to the December 2001 unclassified Central Intelligence

Agency report entitled ‘‘Foreign Missile Developments and the Ballistic

Missile Threat through 2015’’, ‘‘Syria maintains a ballistic missile and rocket

force of hundreds of FROG rockets, Scuds, and SS–21 SRBMs [and] Syria has

developed [chemical weapons] warheads for its Scuds’’.

(19) The Government of Syria is pursuing the development and production

of biological and chemical weapons and has a nuclear research and

development program that is cause for concern.

(20) According to the Central Intelligence Agency’s ‘‘Unclassified Report to

Congress on the Acquisition of Technology Relating to Weapons of Mass

Destruction and Advanced Conventional Munitions’’, released January 7,

2003: ‘‘[Syria] already holds a stockpile of the nerve agent sarin but apparently

is trying to develop more toxic and persistent nerve agents. Syria remains

dependent on foreign sources for key elements of its [chemical weapons]

program, including precursor chemicals and key production equipment. It is

highly probable that Syria also is developing an offensive [biological weapons]

capability.’’.

(21) On May 6, 2002, the Under Secretary of State for Arms Control and

International Security, John Bolton, stated: ‘‘TheUnited States also knows that

Syria has long had a chemical warfare program. It has a stockpile of the nerve

agent sarin and is engaged in research and development of the more toxic and

persistent nerve agent VX. Syria, which has signed but not ratified the

[Biological Weapons Convention], is pursuing the development of biological

weapons and is able to produce at least small amounts of biological warfare
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agents.’’.

(22) According to the Central Intelligence Agency’s ‘‘Unclassified Report to

Congress on the Acquisition of Technology Relating to Weapons of Mass

Destruction and Advanced Conventional Munitions’’, released January 7,

2003: ‘‘Russia and Syria have approved a draft cooperative program on

cooperation on civil nuclear power. In principal, broader access to Russian

expertise provides opportunities for Syria to expand its indigenous capabilities,

should it decide to pursue nuclear weapons.’’.

(23) Under the Treaty on the Non-Proliferation of Nuclear Weapons (21

UST 483), which entered force on March 5, 1970, and to which Syria is a

party, Syria has undertaken not to acquire or produce nuclear weapons and has

accepted full scope safeguards of the International Atomic Energy Agency to

detect diversions of nuclear materials from peaceful activities to the production

of nuclear weapons or other nuclear explosive devices.

(24) Syria is not a party to the Chemical Weapons Convention or the

Biological Weapons Convention, which entered into force on April 29, 1997,

and on March 26, 1975, respectively.

(25) Syrian President Bashar Assad promised Secretary of State Powell in

February 2001 to end violations of Security Council Resolution 661, which

restricted the sale of oil and other commodities by Saddam Hussein’s regime,

except to the extent authorized by other relevant resolutions, but this pledge

was never fulfilled.

(26) Syria’s illegal imports and transshipments of Iraqi oil during Saddam

Hussein’s regime earned Syria $50,000,000 or more per month as Syria

continued to sell its own Syrian oil at market prices.

(27) Syria’s illegal imports and transshipments of Iraqi oil earned Saddam

Hussein’s regime $2,000,000 per day.

(28) On March 28, 2003, Secretary of Defense Donald Rumsfeld warned:

‘‘[W]e have information that shipments of military supplies have been crossing

the border from Syria into Iraq, including night-vision goggles * * * These

deliveries pose a direct threat to the lives of coalition forces. We consider such

trafficking as hostile acts, and will hold the Syrian government accountable for

such shipments.’’.

(29) According to Article 23(1) of the United Nations Charter, members of

the United Nations are elected as nonpermanent members of the United

Nations Security Council with ‘‘due regard being specially paid, in the first

instance to the contribution of members of the United Nations to the

maintenance of international peace and security and to other purposes of the

Organization’’.

(30) Despite Article 23(1) of the United Nations Charter, Syria was elected

on October 8, 2001, to a 2-year term as a nonpermanent member of the United

Nations Security Council beginning January 1, 2002, and served as President of

the Security Council during June 2002 and August 2003.
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(31) On March 31, 2003, the Syrian Foreign Minister, Farouq al-Sharra,

made the Syrian regime’s intentions clear when he explicitly stated that

‘‘Syria’s interest is to see the invaders defeated in Iraq’’.

(32) OnApril 13, 2003, Secretary of Defense Donald Rumsfeld charged that

‘‘busloads’’ of Syrian fighters entered Iraq with ‘‘hundreds of thousands of

dollars’’ and leaflets offering rewards for dead American soldiers.

(33) On September 16, 2003, the Under Secretary of State for Arms Control

and International Security, John Bolton, appeared before the Subcommittee on

the Middle East and Central Asia of the Committee on International Relations

of the House of Representatives, and underscored Syria’s ‘‘hostile actions’’

toward coalition forces during Operation Iraqi Freedom. Under Secretary

Bolton added that: ‘‘Syria allowed military equipment to flow into Iraq on the

eve of and during the war. Syria permitted volunteers to pass into Iraq to attack

and kill our service members during the war, and is still doing so * * * [Syria’s]

behavior during Operation Iraqi Freedom underscores the importance of taking

seriously reports and information on Syria’s WMD capabilities.’’.

(34) During his appearance before the Committee on International Relations

of the House of Representatives on September 25, 2003, Ambassador L. Paul

Bremer, III, Administrator of the Coalition Provisional Authority in Iraq, stated

that out of the 278 third-country nationals who were captured by coalition

forces in Iraq, the ‘‘single largest group are Syrians’’.

SEC. 3. SENSE OF CONGRESS.
It is the sense of Congress that—

(1) the Government of Syria should immediately and unconditionally halt

support for terrorism, permanently and openly declare its total renunciation of

all forms of terrorism, and close all terrorist offices and facilities in Syria,

including the offices of Hamas, Hizballah, Palestinian Islamic Jihad, the

Popular Front for the Liberation of Palestine, and the Popular Front for the

Liberation of Palestine—General Command;

(2) the Government of Syria should—

(A) immediately and unconditionally stop facilitating transit fromSyria

to Iraq of individuals, military equipment, and all lethal items, except as

authorized by the Coalition Provisional Authority or a representative,

internationally recognized Iraqi government;

(B) cease its support for ‘‘volunteers’’ and terrorists who are traveling

from and through Syria into Iraq to launch attacks; and

(C) undertake concrete, verifiable steps to deter such behavior and

control the use of territory under Syrian control;

(3) the Government of Syria should immediately declare its commitment to

completely withdraw its armed forces, including military, paramilitary, and

security forces, from Lebanon, and set a firm timetable for such withdrawal;

(4) the Government of Lebanon should deploy the Lebanese armed forces to

all areas of Lebanon, including South Lebanon, in accordance with United
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Nations Security Council Resolution 520 (September 17, 1982), in order to

assert the sovereignty of the Lebanese state over all of its territory, and should

evict all terrorist and foreign forces from southern Lebanon, including

Hizballah and the Iranian Revolutionary Guards;

(5) the Government of Syria should halt the development and deployment of

medium- and long-range surface-to-surfacemissiles and cease the development

and production of biological and chemical weapons;

(6) the Governments of Lebanon and Syria should enter into serious

unconditional bilateral negotiations with the Government of Israel in order to

realize a full and permanent peace;

(7) the United States should continue to provide humanitarian and

educational assistance to the people of Lebanon only through appropriate

private, nongovernmental organizations and appropriate international

organizations, until such time as the Government of Lebanon asserts

sovereignty and control over all of its territory and borders and achieves full

political independence, as called for in United Nations Security Council

Resolution 520; and

(8) as a violator of several key United Nations Security Council resolutions

and as a nation that pursues policies which undermine international peace and

security, Syria should not have been permitted to join the United Nations

Security Council or serve as the Security Council’s President, and should be

removed from the Security Council.

SEC. 4. STATEMENT OF POLICY.
It is the policy of the United States that—

(1) Syria should bear responsibility for attacks committed by Hizballah and

other terrorist groups with offices, training camps, or other facilities in Syria, or

bases in areas of Lebanon occupied by Syria;

(2) the United States will work to deny Syria the ability to support acts of

international terrorism and efforts to develop or acquire weapons of mass

destruction;

(3) the Secretary of State will continue to list Syria as a state sponsor of

terrorism until Syria ends its support for terrorism, including its support of

Hizballah and other terrorist groups in Lebanon and its hosting of terrorist

groups in Damascus, and comes into full compliance with United States law

relating to terrorism and United Nations Security Council Resolution 1373

(September 28, 2001);

(4) the full restoration of Lebanon’s sovereignty, political independence, and

territorial integrity is in the national security interest of the United States;

(5) Syria is in violation of United Nations Security Council Resolution 520

(September 17, 1982) through its continued occupation of Lebanese territory

and its encroachment upon Lebanon’s political independence;

(6) Syria’s obligation to withdraw from Lebanon is not conditioned upon

progress in the Israeli-Syrian or Israeli-Lebanese peace process but derives
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from Syria’s obligation under Security Council Resolution 520;

(7) Syria’s acquisition of weapons of mass destruction and ballistic missile

programs threaten the security of the Middle East and the national security

interests of the United States;

(8) Syria will be held accountable for any harm to Coalition armed forces or

to any United States citizen in Iraq if the government of Syria is found to be

responsible due to its facilitation of terrorist activities and its shipments of

military supplies to Iraq; and

(9) the United States will not provide any assistance to Syria andwill oppose

multilateral assistance for Syria until Syria ends all support for terrorism,

withdraws its armed forces from Lebanon, and halts the development and

deployment of weapons of mass destruction and medium- and long-range

surface-to-surface ballistic missiles.

SEC. 5. PENALTIES AND AUTHORIZATION.
(a) PENALTIES.—Until the President makes the determination that Syria meets

all the requirements described in paragraphs (1) through (4) of subsection (d) and

certifies such determination to Congress in accordance with such subsection—

(1) the President shall prohibit the export to Syria of any item, including the

issuance of a license for the export of any item, on the United States Munitions

List or Commerce Control List of dual-use items in the Export Administration

Regulations (15 CFR part 730 et seq.); and

(2) the President shall impose two or more of the following sanctions:

(A) Prohibit the export of products of the United States (other than food

and medicine) to Syria.

(B) Prohibit United States businesses from investing or operating in

Syria.

(C) Restrict Syrian diplomats in Washington, D.C., and at the United

Nations in New York City, to travel only within a 25-mile radius of

Washington, D.C., or the United Nations headquarters building,

respectively.

(D) Prohibit aircraft of any air carrier owned or controlled by Syria to

take off from, land in, or over fly the United States.

(E) Reduce United States diplomatic contacts with Syria (other than

those contacts required to protect United States interests or carry out the

purposes of this Act).

(F) Block transactions in any property in which the

Government of Syria has any interest, by any person, or with respect to

any property, subject to the jurisdiction of the United States.

(b) WAIVER.—The President may waive the application of subsection (a)(1),

(a)(2), or both if the President determines that it is in the national security interest of

the United States to do so and submits to the appropriate congressional committees

a report containing the reasons for the determination.

(c) AUTHORITY TO PROVIDE ASSISTANCE TO SYRIA.—If the
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President—

(1) makes the determination that Syria meets the requirements described in

paragraphs (1) through (4) of subsection (d) and certifies such determination to

Congress in accordance with such subsection;

(2) determines that substantial progress has been made both in negotiations

aimed at achieving a peace agreement between Israel and Syria and in

negotiations aimed at achieving a peace agreement between Israel and

Lebanon; and

(3) determines that the Government of Syria is strictly respecting the

sovereignty, territorial integrity, unity, and political independence of Lebanon

under the sole and exclusive authority of the Government of Lebanon through

the Lebanese army throughout Lebanon, as required under paragraph (4) of

United Nations Security Council Resolution 520 (1982), then the President is

authorized to provide assistance to Syria under chapter 1 of part I of the

Foreign Assistance Act of 1961 (relating to development assistance).

(d) CERTIFICATION.—A certification under this subsection is a certification

transmitted to the appropriate congressional committees of a determinationmade by

the President that—

(1) the Government of Syria has ceased providing support for international

terrorist groups and does not allow terrorist groups, such as Hamas, Hizballah,

Palestinian Islamic Jihad, the Popular Front for the Liberation of Palestine, and

the Popular Front for the Liberation of Palestine—General Command to

maintain facilities in territory under Syrian control;

(2) the Government of Syria ended its occupation of Lebanon described in

section 2(7) of this Act;

(3) the Government of Syria has ceased the development and deployment of

medium- and long-range surface-to-surface ballisticmissiles, is not pursuing or

engaged in the research, development, acquisition, production, transfer, or

deployment of biological, chemical, or nuclear weapons, has provided credible

assurances that such behavior will not be undertaken in the future, and has

agreed to allowUnited Nations and other international observers to verify such

actions and assurances; and

(4) the Government of Syria has ceased all support for, and facilitation of, all

terrorist activities inside of Iraq, including preventing the use of territory under

its control by any means whatsoever to support those engaged in terrorist

activities inside of Iraq.

SEC. 6. REPORT.
(a) REPORT.—Not later than 6 months after the date of the enactment of this

Act, and every 12 months thereafter until the conditions described in paragraphs (1)

through (4) of section 5(d) are satisfied, the Secretary of State shall submit to the

appropriate congressional committees a report on—

(1) Syria’s progress toward meeting the conditions described in paragraphs

(1) through (4) of section 5(d);
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(2) connections, if any, between individual terrorists and terrorist groups

which maintain offices, training camps, or other facilities on Syrian territory, or

operate in areas of Lebanon occupied by the Syrian armed forces, and terrorist

attacks on the United States or its citizens, installations, or allies; and

(3) how the United States is increasing its efforts against Hizballah and other

terrorist organizations supported by Syria.

(b) FORM.—The report submitted under subsection (a) shall

be in unclassified form but may include a classified annex.

SEC. 7. DEFINITION OF APPROPRIATE CONGRESSIONAL
COMMITTEES.
In this Act, the term ‘‘appropriate congressional committees’’ means the

Committee on International Relations of the House of Representatives and the

Committee on Foreign Relations of the Senate.

K. BELARUS DEMOCRACY ACT OF 2004

[22 U.S.C. 5811 note; Public Law 108-347, as amended by Public Law 109-480]

SECTION 1. SHORT TITLE.
This Act may be cited as the ‘‘Belarus Democracy Act of 2004’’.

SEC. 2. FINDINGS.

Congress makes the following findings:

(1) The Government of the Republic of Belarus has

engaged in a pattern of clear and uncorrected violations of

human rights and fundamental freedoms.

(2) The Government of Belarus has engaged in a pattern

of clear and uncorrected violations of basic principles of democratic

governance, including through a series of fundamentally

flawed presidential and parliamentary elections undermining

the legitimacy of executive and legislative authority in that

country.

(3) The most recent presidential elections in Belarus held

on March 19, 2006, failed to meet the commitments of the

Organization for Security and Cooperation in Europe (OSCE)

for democratic elections and the arbitrary use of state power

and widespread detentions show a disregard for the basic rights

of freedom of assembly, association, and expression, and raise

doubts regarding the willingness of authorities in Belarus to

tolerate political competition.

(4) The regime of Aleksandr Lukashenka has maintained

power in Belarus by orchestrating an illegal and unconstitutional

referendum that enabled him to impose a new constitution,

abolish the duly-elected parliament, the 13th Supreme
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Soviet, install a largely powerless National Assembly, extend

his term of office, and remove applicable term limits.

(5) The Government of Belarus has failed to make a credible

effort to solve the cases of disappeared opposition figures

Yuri Zakharenka, Viktor Gonchar, and Anatoly Krasovsky in

1999 and journalist Dmitry Zavadsky in 2000, even though

credible allegations and evidence exist linking top officials of

the Lukashenka regime with these disappearances.

(6) Political opposition figures Aleksandr Kozulin, Tsimafei

Dranchuk, Mikalay Astreyka, Artur Finkevich, Mikalay

Razumau, Katsyaryna Sadouskaya, Zmitser Dashkevich,

Mikhail Marynich, Mikalay Statkevych, Pavel Sevyarinets,

Andrei Klimau, Valery Levaneusky, and Siarhei Skrebets have

been imprisoned or served ‘corrective labor’ sentences because

of their political activity.

(7) Hundreds of pro-democratic political activists have

been subjected to frequent harassment and jailings, especially

during, and in the aftermath of the fatally flawed March 19,

2006, presidential elections in Belarus.

(8) The Government of Belarus has attempted to maintain

a monopoly over the country’s information space, targeting

independent media for systematic reprisals and elimination,

while suppressing the right to freedom of speech and expression

of those dissenting from the regime.

(9) The Belarusian authorities have perpetuated a climate

of fear in Belarus by mounting a systematic crackdown on

civil society through the harassment, repression, and closure

of nongovernmental organizations and independent trade

unions.

(10) The Lukashenka regime has increasingly subjected

leaders and members of minority and unregistered religious

communities to harassment, including the imposition of heavy

fines, denying permission to meet for religious services, prosecutions,

and jail terms for activities in the practice of their faith.

(11) The Belarusian authorities have further attempted

to silence dissent through retribution against human rights

and pro-democracy activists through threats, firings, expulsions,

beatings and other forms of intimidation.

SEC. 3. STATEMENT OF POLICY.
It is the policy of the United States—

(1) to call upon the immediate release without preconditions of all political

prisoners in Belarus;

(2) to support the aspirations of the people of the Republic of Belarus for
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democracy, human rights, and the rule of law;

(3) to support the aspirations of the people of the Republic of Belarus to

preserve the independence and sovereignty of their country;

(4) to seek and support the growth of democratic movements and institutions

in Belarus, with the ultimate goal of ending tyranny in that country;

(5) to refuse to accept the results of the fatally flawed March 19, 2006,

presidential elections held in Belarus and support the call for new presidential

elections;

(6) to refuse to recognize any possible referendum, or the results of any

referendum, that would affect the sovereignty of Belarus; and

(7) to work closely with other countries and international organizations,

including the European Union, to promote the conditions necessary for the

integration of Belarus into the European community of democracies.

SEC. 4. ASSISTANCE TO PROMOTE DEMOCRACY AND CIVIL
SOCIETY IN BELARUS.
(a) PURPOSES OF ASSISTANCE.--The assistance under this section shall be

available for the following purposes:

(1) To assist the people of the Republic of Belarus in their pursuit of

freedom, democracy, and human rights and in their aspiration to join the

European community of democracies.

(2) To encourage free, fair, and transparent presidential, parliamentary, and

local elections in Belarus, conducted in a manner consistent with

internationally accepted standards and under the supervision of internationally

recognized observers and independent domestic observers.

(3) To assist in the development of a democratic political culture and civil

society.

(b) AUTHORIZATION FOR ASSISTANCE.--To carry out the purposes of

subsection (a), the President is authorized to furnish assistance and other support for

the activities described in subsection (c), to be provided primarily for indigenous

Belarusian groups that are committed to the support of democratic processes.

(c) ACTIVITIES SUPPORTED.--Activities that may be supported by

assistance under subsection (b) include--

(1) expanding independent radio and television broadcasting to and

within Belarus;

(2) facilitating the development of independent broadcast, print, and

Internet media working within Belarus and from locations outside the

country and supported by nonstate-controlled printing facilities;

(3) aiding the development of civil society through assistance to

nongovernmental organizations promoting democracy and supporting

human rights, including youth groups, entrepreneurs, and independent

trade unions;

(4) supporting the work of human rights defenders;

(5) enhancing the development of democratic political parties;
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(6) assisting the promotion of free, fair, and transparent electoral

processes; and

(7) enhancing international exchanges and advanced professional

training programs for leaders and members of the democratic forces in

skill areas central to the development of civil

society; and

(8) other activities consistent with the purposes of this Act.

(d) AUTHORIZATION OF APPROPRIATIONS.--

(1) In general.-- There are authorized to be appropriated to the

President to carry out this section such sums as may be necessary for each of

the fiscal years 2007 and 2008.

(2) Availability of funds.--Amounts appropriated pursuant to the

authorization of appropriations under paragraph (1) are authorized to remain

available until expended.

SEC. 5. RADIO AND TELEVISION BROADCASTING TO BELARUS.
(a) PURPOSE.--It is the purpose of this section to authorize increased support for

United States Government and surrogate radio and television broadcasting to the

Republic of Belarus that will facilitate the unhindered dissemination of information.

(b) AUTHORIZATIONOFAPPROPRIATIONS.--In addition to such sums as

are otherwise authorized to be appropriated, there are authorized to be appropriated

such sums as may be necessary for fiscal year 2005 and each subsequent fiscal year

for radio and television broadcasting to the people of Belarus in languages spoken

in Belarus.

SEC. 6. SANCTIONS AGAINST THE GOVERNMENT OF BELARUS.
(a) Application of Sanctions.--

The sanctions described in subsections (c) through (f) should apply with respect to

the Republic of Belarus until the President determines and certifies to the

appropriate congressional committees that the Government of Belarus has made

significant progress in meeting the conditions described in subsection

(b).

(b) Conditions.--The conditions referred to in subsection (a) are

the following:

(1) The release of individuals in Belarus who have been jailed based on

political or religious beliefs.

(2) The withdrawal of politically motivated legal charges against all

opposition activists and independent journalists in Belarus.

(3) A full accounting of the disappearances of opposition leaders and

journalists in Belarus, including Victor Gonchar, Anatoly Krasovsky, Yuri

Zakharenka, and Dmitry Zavadsky, and the prosecution of those individuals

who are in any way responsible for their disappearances.

(4) The cessation of all forms of harassment and repression against the
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independent media, independent trade unions, nongovernmental

organizations, youth groups, religious organizations (including their

leadership and members), and the political opposition in Belarus.

(5) The prosecution of senior leadership of the Government of Belarus

responsible for the administration of fraudulent elections.

(6) A full accounting of the embezzlement of state assets by senior

leadership of the Government of Belarus, their family members, and other

associates.

(7) The holding of free, fair and transparent presidential and parliamentary

elections in Belarus consistent with OSCE standards and under the

supervision of internationally recognized observers and independent

domestic observers.

(c) Denial of Entry Into the United States of Senior Leadership of

the Government of Belarus.--Notwithstanding any other provision of law,

the President may exercise the authority under section 212(f) of the

Immigration and Nationality Act (8 U.S.C. 1182(f)) to deny the entry into the

United States of any alien who--

(1) holds a position in the senior leadership of the

Government of Belarus;

(2) is an immediate family member of a person inadmissible

under subparagraph (A); or

(3) through his or her business dealings with senior leadership of the

Government of Belarus derives significant financial benefit from policies or

actions, including electoral fraud, human rights abuses, or corruption, that

undermine or injure democratic institutions or impede the transition to

democracy in Belarus.

(d) Prohibition on Loans and Investment.--

(1) United states government financing.--It is the sense of Congress that no

loan, credit guarantee, insurance, financing, or other similar financial

assistance should be extended by any agency of the Government of the

United States (including the Export-Import Bank of theUnited States and the

Overseas Private Investment Corporation) to the Government of Belarus,

except with respect to the provision of humanitarian goods and agricultural

or medical products.

(2) Trade and development agency.--It is the sense of Congress that no

funds available to the Trade and Development Agency should be available

for activities of the Agency in or for Belarus.

(e) Multilateral Financial Assistance.--The Secretary of the Treasury should

instruct the United States Executive Director of each international financial

institution to which the United States is a member to use the voice and vote of the

United States to oppose any extension by those institutions of any financial

assistance (including any technical assistance or grant) of any kind to the

Government of Belarus, except for loans and assistance that serve humanitarian
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needs.

(f) Blocking of Assets and Other Prohibited Activities.--

(1) Blocking of assets.--It is the sense of Congress that the President should

block all property and interests in property, including all commercial,

industrial, or public utility undertakings or entities, that, on or after the date of

the enactment of the Belarus Democracy Reauthorization Act of 2006--

(A) are owned, in whole or in part, by the Government of Belarus, or by

any member or family member closely linked to any member of the senior

leadership of the Government of Belarus, or any person who through his or

her business dealings with senior leadership of the Government of Belarus

derives significant financial benefit from policies or actions, including

electoral fraud, human rights abuses, or corruption, that undermine or injure

democratic institutions or impede the transition to democracy inBelarus; and

(B) are in the United States, or in the possession or control of the

Government of the United States or of anyUnited States financial institution,

including any branch or office of such financial institution that is located

outside the United States.

(2) Prohibited activities.--Activities prohibited by reason of the blocking of

property and interests in property under paragraph (1) should include--

(A) payments or transfers of any property, or any transactions involving

the transfer of anything of economic value by any United States person, to

the Government of Belarus, to any person or entity acting for or on behalf of,

or owned or controlled, directly or indirectly, by that government, or to any

member of the senior leadership of the Government of Belarus;

(B) the export or reexport to any entity owned, controlled, or operated by

the Government of Belarus, directly or indirectly, of any goods, technology,

or services, either--

(i) by a United States person; or

(ii) involving the use of any air carrier (as defined in section 40102 of

title 49, United States Code) or a vessel documented under the laws of

the United States; and

(C) the performance by anyUnited States person of any contract, including

a contract providing a loan or other financing, in support of an industrial,

commercial, or public utility operated, controlled, or owned by the

Government of Belarus.

(3) Payment of expenses.--All expenses incident to the blocking and

maintenance of property blocked under paragraph (1) should be charged to the

owners or operators of such property. Such expenses may not be paid from

blocked funds.

(4) Rule of construction.--Nothing in this subsection shall be construed to

prohibit any contract or other financial transaction with any private or

nongovernmental organization or business in Belarus.

(5) Exceptions.--Paragraphs (1) and (2) do not apply to--
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(A) assistance authorized under section 4 or 5 of this Act; or

(B) medicine, medical equipment or supplies, food, as well as any other

form of humanitarian assistance provided to Belarus as relief in response to a

humanitarian crisis.

(6) Penalties.--Any person who violates any prohibition or restriction

imposed under this subsection should be subject to the penalties under section

6 of the International Emergency Economic Powers Act (50 U.S.C. 1705) to

the same extent as for a violation under that Act.

(7) Definitions.--In this subsection:

(A) Air carrier.--The term `air carrier' has the meaning given that term in

section 40102 of title 49, United States Code.

(B) United states person.--The term `United States person' means--

(i) any United States citizen or alien admitted for permanent

residence to the United States;

(ii) any entity organized under the laws of the United States; and

(iii) any person in the United States.

SEC. 7. MULTILATERAL COOPERATION.
It is the sense of Congress that the President should continue to seek the

support of other countries, particularly European countries, for a comprehensive,

multilateral strategy to further the purposes of this Act, including, as appropriate,

encouraging other countries to take measures with respect to the Republic of

Belarus that are similar to measures described in this Act.

SEC. 8. REPORT.
(a) REPORT.—Not later than 90 days after the date of the enactment of this Act,

and not later than 1 year thereafter, the

President shall transmit to the appropriate congressional committees a report that

describes, with respect to the preceding 12-month period, and to the extent

practicable the following:

(1) The sale or delivery of weapons or weapons-related technologies from

the Republic of Belarus to any country, the government of which the Secretary

of State has determined, for purposes of section 6(j)(1) of the Export

Administration Act of 1979 (50 U.S.C. App. 2405(j)(1)), has repeatedly

provided support for acts of international terrorism.

(2) An identification of each country described in paragraph (1) and a

detailed description of the weapons or weapons-related technologies involved

in the sale.

(3) An identification of the goods, services, credits, or other consideration

received by Belarus in exchange for the weapons or weapons-related

technologies.

(4) The personal assets and wealth ofAleksandr Lukashenka and other senior

leadership of the Government of Belarus.

(b) FORM.—A report transmitted pursuant to subsection (a) shall be in

unclassified form but may contain a classified annex.
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SEC. 9. DEFINITIONS.
In this Act:

(1) APPROPRIATE CONGRESSIONAL COMMITTEES.--The term

“appropriate congressional committees” means the Committee on International

Relations of the House of Representatives and the Committee on Foreign Relations

of the Senate.

(2) OSCE.--The term ``OSCE'' means the Organization for Security and

Cooperation in Europe.

(3) SENIOR LEADERSHIP OF THEGOVERNMENTOFBELARUS.--The

term ``senior leadership of the Government of Belarus'' includes--

(A) the President, Prime Minister, Deputy Prime Ministers, government

ministers, Chairmen of State Committees, governors, heads of state

enterprises, and members of the Presidential Administration of Belarus;

(B) any official of the Government of Belarus who–

(i) is personally and substantially involved in the suppression of

freedom in Belarus, including judges and prosecutors; or

(ii) is otherwise engaged in public corruption in Belarus.

(C) any other individual determined by the Secretary of State (or the

Secretary's designee) to be personally and substantially involved in the

formulation or execution of the policies of the Lukashenka regime that are in

contradiction of internationally recognized human rights standards.

L. UNITED STATES-HONG KONG POLICY ACT OF 1992

[22 U.S.C. 5701 et seq., Public Law 102-383 as amended by Public Law

104-107, Public Law 105-206, Public Law 106-36 and Public Law 107-115]

SECTION 1. SHORT TITLE.
This Act may be cited as the "United States-Hong Kong Policy Act of 1992".

SEC. 2. FINDINGS AND DECLARATIONS.
The Congress makes the following findings and declarations:

(1) The Congress recognizes that under the 1984 Sino-British Joint

Declaration:

(A) The People's Republic of China and the United Kingdom of Great

Britain and Northern Ireland have agreed that the People's Republic of

China will resume the exercise of sovereignty over Hong Kong on July 1,

1997. Until that time, the United Kingdom will be responsible for the

administration of Hong Kong.

(B) The Hong Kong Special Administrative Region of the People's

Republic of China, beginning on July 1, 1997, will continue to enjoy a

high degree of autonomy on all matters other than defense and foreign

affairs.
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(C) There is provision for implementation of a "one country, two

systems" policy, under which Hong Kong will retain its current lifestyle

and legal, social, and economic systems until at least the year 2047.

(D) The legislature of the Hong Kong Special Administrative Region

will be constituted by elections, and the provisions of the International

Covenant on Civil and Political Rights and the International Covenant on

Economic, Social and Cultural Rights, as applied to Hong Kong, shall

remain in force.

(E) Provision is made for the continuation in force of agreements

implemented as of June 30, 1997, and for the ability of the Hong Kong

Special Administrative Region to conclude new agreements either on its

own or with the assistance of the Government of the People's Republic of

China.

(2) The Congress declares its wish to see full implementation of the

provisions of the Joint Declaration.

(3) The President has announced his support for the policies and decisions

reflected in the Joint Declaration.

(4) Hong Kong plays an important role in today's regional and world

economy. This role is reflected in strong economic, cultural, and other ties with

the United States that give the United States a strong interest in the continued

vitality, prosperity, and stability of Hong Kong.

(5) Support for democratization is a fundamental principle of United States

foreign policy. As such, it naturally applies to United States policy toward

Hong Kong. This will remain equally true after June 30, 1997.

(6) The human rights of the people of Hong Kong are of great importance to

the United States and are directly relevant to United States interests in Hong

Kong. A fully successful transition in the exercise of sovereignty over Hong

Kong must safeguard human rights in and of themselves. Human rights also

serve as a basis for Hong Kong's continued economic prosperity.

SEC. 3. DEFINITIONS.
For purposes of this Act—

(1) the term "Hong Kong" means, prior to July 1, 1997, the British

Dependent Territory of Hong Kong, and on and after July 1, 1997, the Hong

Kong Special Administrative Region of the People's Republic of China;

(2) the term "Joint Declaration" means the Joint Declaration of the

Government of the United Kingdom of Great Britain and Northern Ireland and

the Government of the People's Republic of China on the Question of Hong

Kong, done at Beijing on December 19, 1984; and

(3) the term "laws of the United States" means provisions of law enacted by

the Congress.

TITLE I—POLICY
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SEC. 101. BILATERAL TIES BETWEEN THE UNITED STATES AND HONG KONG.
It is the sense of the Congress that the following, which are based in part on the

relevant provisions of the Joint Declaration, should be the policy of the United

States with respect to its bilateral relationship with Hong Kong:

(1) The United States should play an active role, before, on, and after July 1,

1997, in maintaining Hong Kong's confidence and prosperity, Hong Kong's

role as an international financial center, and the mutually beneficial ties

between the people of the United States and the people of Hong Kong.

(2) The United States should actively seek to establish and expand direct

bilateral ties and agreements with Hong Kong in economic, trade, financial,

monetary, aviation, shipping, communications, tourism, cultural, sport, and

other appropriate areas.

(3) The United States should seek to maintain, after June 30, 1997, the

United States consulate-general in Hong Kong, together with other official and

semi-official organizations, such as the United States Information Agency

American Library.

(4) The United States should invite Hong Kong to maintain, after June 30,

1997, its official and semi-official missions in the United States, such as the

Hong Kong Economic & Trade Office, the Office of the Hong Kong Trade

Development Council, and the Hong Kong Tourist Association. The United

States should invite Hong Kong to open and maintain other official or semi-

official missions to represent Hong Kong in those areas inwhichHongKong is

entitled to maintain relations on its own, including economic, trade, financial,

monetary, aviation, shipping, communications, tourism, cultural, and sport

areas.

(5) The United States should recognize passports and travel documents

issued after June 30, 1997, by the Hong Kong Special Administrative Region.

(6) The resumption by the People's Republic of China of the exercise of

sovereignty over Hong Kong after June 30, 1997, should not affect treatment of

Hong Kong residents who apply for visas to visit or reside permanently in the

United States, so long as such treatment is consistent with the Immigration and

Nationality Act.

SEC. 102. PARTICIPATION IN MULTILATERAL ORGANIZATIONS, RIGHTS UNDER

INTERNATIONAL AGREEMENTS, AND TRADE STATUS.
It is the sense of the Congress that the following, which are based in part on the

relevant provisions of the Joint Declaration, should be the policy of the United

States with respect to Hong Kong after June 30, 1997:

(1) The United States should support Hong Kong's participation in all

appropriate multilateral conferences, agreements, and organizations in which

Hong Kong is eligible to participate.

(2) The United States should continue to fulfill its obligations to HongKong

under international agreements, so long as Hong Kong reciprocates, regardless

of whether the People's Republic of China is a party to the particular
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international agreement, unless and until such obligations are modified or

terminated in accordance with law.

(3) The United States should respect Hong Kong's status as a separate

customs territory, and as a WTO member country (as defined in section 2(10)

of the Uruguay Round Agreements Act), whether or not the People's Republic

of China participates in the World Trade Organization (as defined in section

2(8) of that Act).

SEC. 103. COMMERCE BETWEEN THE UNITED STATES AND HONG KONG.
It is the sense of the Congress that the following, which are based in part on the

relevant provisions of the Joint Declaration, are and should continue after June 30,

1997, to be the policy of the United States with respect to commerce between the

United States and Hong Kong:

(1) The United States should seek to maintain and expand economic and

trade relations with Hong Kong and should continue to treat Hong Kong as a

separate territory in economic and trade matters, such as import quotas and

certificates of origin.

(2) The United States should continue to negotiate directly with Hong Kong

to conclude bilateral economic agreements.

(3) The United States should continue to treat Hong Kong as a territory

which is fully autonomous from the United Kingdom and, after June 30, 1997,

should treat Hong Kong as a territory which is fully autonomous from the

People's Republic of China with respect to economic and trade matters.

(4) The United States should continue to grant the products of Hong Kong

nondiscriminatory trade treatment by virtue of HongKong'smembership in the

General Agreement on Tariffs and Trade.

(5) The United States should recognize certificates of origin for

manufactured goods issued by the Hong Kong Special Administrative Region.

(6) The United States should continue to allow the United States dollar to be

freely exchanged with the Hong Kong dollar.

(7) United States businesses should be encouraged to continue to operate in

Hong Kong, in accordance with applicable United States and Hong Kong law.

(8) The United States should continue to support access by Hong Kong to

sensitive technologies controlled under the agreement of the Coordinating

Committee for Multilateral Export Controls (commonly referred to as

"COCOM") for so long as the United States is satisfied that such technologies

are protected from improper use or export.

(9) The United States should encourage Hong Kong to continue its efforts to

develop a framework which provides adequate protection for intellectual

property rights.

(10) The United States should negotiate a bilateral investment treaty directly

with Hong Kong, in consultation with the Government of the People's Republic

of China.
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(11) The change in the exercise of sovereignty over Hong Kong should not

affect ownership in any property, tangible or intangible, held in the United

States by any Hong Kong person.

SEC. 104. TRANSPORTATION.
It is the sense of the Congress that the following, which are based in part on the

relevant provisions of the Joint Declaration, should be the policy of the United

States after June 30, 1997, with respect to transportation from Hong Kong:

(1) Recognizing Hong Kong's position as an international transport center,

the United States should continue to recognize ships and airplanes registered in

Hong Kong and should negotiate air service agreements directly with Hong

Kong.

(2) The United States should continue to recognize ships registered byHong

Kong.

(3) United States commercial ships, in accordance with applicable United

States and Hong Kong law, should remain free to port in Hong Kong.

(4) The United States should continue to recognize airplanes registered by

Hong Kong in accordance with applicable laws of the People's Republic of

China.

(5) The United States should recognize licenses issued by the Hong Kong to

Hong Kong airlines.

(6) The United States should recognize certificates issued by theHongKong

to United States air carriers for air service involving travel to, from, or through

Hong Kong which does not involve travel to, from, or through other parts of

the People's Republic of China.

(7) The United States should negotiate at the appropriate time directly with

the Hong Kong Special Administrative Region, acting under authorization from

the Government of the People's Republic of China, to renew or amend all air

service agreements existing on June 30, 1997, and to conclude new air service

agreements affecting all flights to, from, or through the Hong Kong Special

Administrative Region which do not involve travel to, from, or through other

parts of the People's Republic of China.

(8) The United States should make every effort to ensure that the

negotiations described in paragraph (7) lead to procompetitive air service

agreements.

SEC. 105. CULTURAL AND EDUCATIONAL EXCHANGES.
It is the sense of the Congress that the following, which are based in part on the

relevant provisions of the Joint Declaration, are and should continue after June 30,

1997, to be the policy of the United States with respect to cultural and educational

exchanges with Hong Kong:

(1) The United States should seek to maintain and expand United States-

Hong Kong relations and exchanges in culture, education, science, and

academic research. The United States should encourageAmerican participation

in bilateral exchanges with Hong Kong, both official and unofficial.
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(2) The United States should actively seek to further United States-Hong

Kong cultural relations and promote bilateral exchanges, including the

negotiating and concluding of appropriate agreements in these matters.

(3) Hong Kong should be accorded separate status as a full partner under the

Fulbright Academic Exchange Program (apart from the United Kingdom

before July 1, 1997, and apart from the People's Republic of China thereafter),

with the continuation or establishment of a Fulbright Commission or

functionally equivalent mechanism.

(4) The United States should actively encourage Hong Kong residents to

visit the United States on nonimmigrant visas for such purposes as business,

tourism, education, and scientific and academic research, in accordance with

applicable United States and Hong Kong laws.

(5) Upon the request of the Legislative Council of Hong Kong, the Librarian

of Congress, acting through the Congressional Research Service, should seek to

expand educational and informational ties with the Council.

TITLE II—THE STATUS OF HONG KONG IN UNITED STATES LAW

SEC. 201. CONTINUED APPLICATION OF UNITED STATES LAW.
(a) IN GENERAL.—Notwithstanding any change in the exercise of sovereignty

over Hong Kong, the laws of the United States shall continue to apply with respect

to Hong Kong, on and after July 1, 1997, in the same manner as the laws of the

United States were applied with respect to Hong Kong before such date unless

otherwise expressly provided by law or by Executive order under section 202.

(b) INTERNATIONAL AGREEMENTS.—For all purposes, including actions in any

court in the United States, the Congress approves the continuation in force on and

after July 1, 1997, of all treaties and other international agreements, including

multilateral conventions, entered into before such date between the United States

and Hong Kong, or entered into before such date between the United States and the

United Kingdom and applied to Hong Kong, unless or until terminated in

accordance with law. If in carrying out this title, the President determines that Hong

Kong is not legally competent to carry out its obligations under any such treaty or

other international agreement, or that the continuation of Hong Kong's obligations

or rights under any such treaty or other international agreement is not appropriate

under the circumstances, such determination shall be reported to the Congress in

accordance with section 301.

SEC. 202. PRESIDENTIAL ORDER.
(a) PRESIDENTIAL DETERMINATION.—On or after July 1, 1997, whenever the

President determines that Hong Kong is not sufficiently autonomous to justify

treatment under a particular law of the United States, or any provision thereof,

different from that accorded the People's Republic of China, the Presidentmay issue

an Executive order suspending the application of section 201(a) to such law or

provision of law.
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(b) FACTOR FORCONSIDERATION.—In making a determination under subsection

(a) with respect to the application of a law of the United States, or any provision

thereof, to Hong Kong, the President should consider the terms, obligations, and

expectations expressed in the Joint Declaration with respect to Hong Kong.

(c) PUBLICATION IN FEDERAL REGISTER.—Any Executive order issued under

subsection (a) shall be published in the Federal Register and shall specify the lawor

provision of law affected by the order.

(d) TERMINATIONOFSUSPENSION.—An Executive order issued under subsection

(a) may be terminated by the President with respect to a particular law or provision

of law whenever the President determines that Hong Kong has regained sufficient

autonomy to justify different treatment under the law or provision of law in

question. Notice of any such termination shall be published in the Federal Register.

SEC. 203. RULES AND REGULATIONS.
The President is authorized to prescribe such rules and regulations as the

President may deem appropriate to carry out this Act.

SEC. 204. CONSULTATION WITH CONGRESS.
In carrying out this title, the President shall consult appropriately with the

Congress.

TITLE III—REPORTING PROVISIONS

SEC. 301. REPORTING REQUIREMENT.
Not later than March 31, 1993, March 31, 1995, March 31, 1996, March 31,

1997, March 31, 1998, March 31, 1999, March 31, 2000, March 31, 2001, March

31, 2002, March 31, 2003, March 31, 2004, March 31, 2005, and March 31, 2006,

the Secretary of State shall transmit to the Speaker of the House of Representatives

and the chairman of the Committee on Foreign Relations of the Senate a report on

conditions in Hong Kong of interest to the United States. This report shall cover (in

the case of the initial report) the period since the date of enactment of this Act or (in

the case of subsequent reports) the period since the most recent report pursuant to

this section and shall describe—

(1) significant developments in United States relations with Hong Kong,

including a description of agreements that have entered into force between the

United States and Hong Kong;

(2) other matters, including developments related to the change in the

exercise of sovereignty over Hong Kong, affecting United States interests in

Hong Kong or United States relations with Hong Kong;

(3) the nature and extent of United States-Hong Kong cultural, education,

scientific, and academic exchanges, both official and unofficial;

(4) the laws of the United States with respect to which the application of

section 201(a) has been suspended pursuant to section 202(a) or with respect to

which such a suspension has been terminated pursuant to section 202(d), and

the reasons for the suspension or termination, as the case may be;
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(5) treaties and other international agreements with respect to which the

President has made a determination described in the last sentence of section

201(b), and the reasons for each such determination;

(6) significant problems in cooperation between Hong Kong and the United

States in the area of export controls;

(7) the development of democratic institutions in Hong Kong; and

(8) the nature and extent of Hong Kong's participation inmultilateral forums.

SEC. 302. SEPARATE PART OF COUNTRY REPORTS.
Whenever a report is transmitted to the Congress on a country-by-country basis

there shall be included in such report, where applicable, a separate subreport on

Hong Kong under the heading of the state that exercises sovereignty over Hong

Kong. The reports to which this section applies include the reports transmitted

under—

(1) sections 116(d) and 502B(b) of the Foreign Assistance Act of 1961

(relating to human rights);

(2) section 181 of the Trade Act of 1974 (relating to trade barriers); and

(3) section 2202 of the Export Enhancement Act of 1988 (relating to

economic policy and trade practices).

M. RESTRICTIONS ON TRANSPORT OF MERCHANDISE BY
FOREIGN VESSELS

Section 27 of the Merchant Marine Act, 1920, as amended

[46 App. U.S.C. 883; Public Law 95-410, section 213, as amended by Public

Law 96-112, Public Law 97-31, Public Law 97-389, Public Law 100-239, Public

Law 100-329, Public Law 104-324, Public Law 107-295, and Public Law 108-

293]

SEC. 27. TRANSPORTATIONOFMERCHANDISEBETWEENPOINTS INUNITEDSTATES

IN OTHER THAN DOMESTIC BUILT OR REBUILT AND DOCUMENTED VESSELS;
INCINERATION OF HAZARDOUSWASTE AT SEA
Nomerchandise, includingmerchandise owned by theUnited StatesGovernment,

a State (as defined in section 2101 of title 46, United States Code), or a subdivision

of a State, shall be transported by water, or by land and water, on penalty of

forfeiture of the merchandise (or a monetary amount up to the value thereof as

determined by the Secretary of the Treasury, or the actual cost of the transportation,

whichever is greater, to be recovered from any consignor, seller, owner, importer,

consignee, agent, or other person or persons so transporting or causing said

merchandise to be transported), between points in the United States, including

Districts, Territories, and possessions thereof embraced within the coastwise laws,

either directly or via a foreign port, or for any part of the transportation, in any other

vessel than a vessel built in and documented under the laws of the United States and
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owned by persons who are citizens of the United States, or vessels to which the

privilege of engaging in the coastwise trade is extended by sections 18 or 22 of this

Act: Provided, That no vessel "of more than 200 gross tons (as measured under

chapter 143 of title 46, United States Code) having at any time acquired the lawful

right to engage in the coastwise trade, either by virtue of having been built in, or

documented under the laws of the United States, and later sold foreign in whole or

in part, or placed under foreign registry, shall hereafter acquire the right to engage

in the coastwise trade: Provided further, That no vessel which has acquired the

lawful right to engage in the coastwise trade, by virtue of having been built in or

documented under the laws of the United States, and which has later been rebuilt,

shall have the right thereafter to engage in the coastwise trade, unless the entire

rebuilding, including the construction of any major components of the hull or

superstructure of the vessel, is effected within the United States, its Territories (not

including trust territories), or its possessions: Provided further, That this section
shall not apply to merchandise transported between points within the continental

United States, including Alaska, over through routes heretofore or hereafter

recognized by the Surface Transportation Board for which routes rate tariffs have

been or shall hereafter be filed with the Board when such routes are in part over

Canadian rail lines and their own or other connecting water facilities: Provided
further, That this section shall not become effective upon the Yukon River until the

Alaska Railroad shall be completed and the Secretary of Transportation shall find

that proper facilities will be furnished for transportation by persons citizens of the

United States for properly handling the traffic: Provided further, That this section
shall not apply to the transportation of merchandise loaded on railroad cars or to

motor vehicles with or without trailers, and with their passengers or contents when

accompanied by the operator thereof, when such railroad cars or motor vehicles are

transported in any railroad car ferry operated between fixed termini on the Great

Lakes as a part of a rail route, if such car ferry is owned by a common carrier by

water and operated as part of a rail route with the approval of the Surface

Transportation Board, and if the stock of such common carrier by water, or its

predecessor, was owned or controlled by a common carrier by rail prior to June 5,

1920, and if the stock of the common carrier owning such car ferry is, with the

approval of the Board, now owned or controlled by any common carrier by rail and

if such car ferry is built in and documented under the laws of the United States:

Provided further, That upon such terms and conditions as the Secretary of the

Treasury by regulation may prescribe, and, if the transporting vessel is of foreign

registry, upon a finding by the Secretary of the Treasury, pursuant to information

obtained and furnished by the Secretary of State, that the government of the nation

of registry extends reciprocal privileges to vessels of the United States, this section

shall not apply to the transportation by vessels of the United States not qualified to

engage in the coastwise trade, or by vessels of foreign registry, of (a) empty cargo

vans, empty lift vans, and empty shipping tanks, (b) equipment for use with cargo

vans, lift vans, or shipping tanks, (c) empty barges specifically designed for carriage
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aboard a vessel and equipment, excluding propulsion equipment, for use with such

barges, and (d) any empty instrument for international traffic exempted from

application of the customs laws by the Secretary of the Treasury pursuant to the

provisions of section 322(a), Tariff Act of 1930, (19 U.S.C. 1322(a)), if the articles

described in clauses (a) through (d) are owned or leased by the owner or operator of

the transporting vessel and are transported for his use in handling his cargo in

foreign trade; and (e) stevedoring equipment and material, if such equipment and

material is owned or leased by the owner or operator of the transporting vessel, or is

owned or leased by the stevedoring company contracting for the lading or unlading

of that vessel, and is transported without charge for use in the handling of cargo in

foreign trade; Provided further, That upon such terms and conditions as the

Secretary of the Treasury by regulation may prescribe, and, if the transporting

vessel is of foreign registry, upon his finding, pursuant to information furnished by

the Secretary of State, that the government of the nation of registry extends

reciprocal privileges to vessels of the United States, the Secretary of the Treasury

may suspend the application of this section to the transportation of merchandise

between points in the United States (excluding transportation between the

continental United States and noncontiguous states, districts, territories, and

possessions embraced within the coastwise laws) which, while moving in the

foreign trade of the United States, is transferred from a non-self-propelled barge

certified by the owner or operator to be specifically designed for carriage aboard a

vessel and regularly carried aboard a vessel in foreign trade to another such barge

owned or leased by the same owner or operator, without regard to whether any such

barge is under foreign registry or qualified to engage in the coastwise trade:

Provided further, That until April 1, 1984, and notwithstanding any other

provisions of this section, any vessel documented under the laws of the United

States and owned by persons who are citizens of the United States may, when

operated upon a voyage in foreign trade, transport merchandise in cargo vans, lift

vans, and shipping-tanks between points embraced within the coastwise laws for

transfer to or when transferred from another vessel or vessels, so documented and

owned, of the same operator when the merchandise movement has either a foreign

origin or a foreign destination; but this proviso (1) shall apply only to vessels which

that same operator owned, chartered or contracted for the construction of prior to

the date of the enactment of this proviso, and (2) shall not apply to movements

between points in the contiguous United States and points in Hawaii, Alaska, the

Commonwealth of Puerto Rico and United States territories and possessions. For

the purposes of this section, after December 31, 1983, or after such time as an

appropriate vessel has been constructed and documented as a vessel of the United

States, the transportation of hazardous waste, as defined in section 1004(5) of the

Resource Conservation and RecoveryAct of 1976, (42 U.S.C. 6903(5) froma point

in the United States for the purpose of the incineration at sea of that waste shall be

deemed to be transportation by water of merchandise between points in the United

States: Provided, however, That the provisions of this sentence shall not apply to
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this transportation when performed by a foreign-flag ocean incineration vessel,

owned by or under construction onMay 1, 1982, for a corporationwholly owned by

a citizen of the United States; the term "citizen of the United States", as used in this

proviso, means a corporation as defined in sections 2(a) and 2(b) of the Shipping

Act, 1916 (46 U.S.C. 802(a) and (b)). The incineration equipment on these vessels

shall meet all current United States Coast Guard and Environmental Protection

Agency standards. These vessels shall, in addition to any other inspections by the

flag state, be inspected by the United States Coast Guard, including drydock

inspections and internal examinations of tanks and void spaces, as would be

required of a vessel of the United States. Satisfactory inspection shall be certified in

writing by the Secretary of Transportation. Such inspectionsmayoccur concurrently

with any inspections required by the flag state or subsequent to but no more than

one year after the initial issuance or the next scheduled issuance of the Safety of

Life at Sea Safety Construction Certificate. In making such inspections, the Coast

Guard shall refer to the conditions established by the initial flag state certification as

the basis for evaluating the current condition of the hull and superstructure. The

Coast Guard shall allow the substitution of an equivalent fitting, material, appliance,

apparatus, or equipment other than that required for vessels of the United States if

the Coast Guard has been satisfied that fitting, material, appliance, apparatus, or

equipment is at least as effective as that required for vessels of the United States.

Provided further, That for the purposes of this section, supplies aboard United

States documented fish processing vessels, which are necessary and used for the

processing or assembling of fishery products aboard such vessels, shall be

considered ship's equipment and not merchandise: Provided further, That for

purposes of this section, the term "merchandise" includes valueless material:

Provided further, That this section applies to the transportation of valuelessmaterial
or any dredged material regardless of whether it has commercial value, froma point

or place in the United States or a point or place on the high seas within the

Exclusive Economic Zone as defined in the Presidential Proclamation ofMarch 10,

1983, to another point or place in the United States or a point or place on the high

seas within that Exclusive Economic Zone: Provided further, That the

transportation of any platform jacket in or on a non-coastwise qualified launch

barge, that was built before December 31, 2000, and has a launch capacity of

12,000 long tons or more, between two points in the United States, at one of which

there is an installation or other device within the meaning of section 4(a) of the

Outer Continental Shelf Lands Act (42 U.S.C. 1333(a)), shall not be deemed

transportation subject to this section if the Secretary of Transportation makes a

determination, in accordance with procedures established pursuant to this proviso

that a suitable coastwise-qualified vessel is not available for use in the

transportation and, if needed, launch or instillation of a platform jacket and; that the

Secretary of Transportation shall adopt procedures implementing this proviso that

are reasonably designed to provide timely information so as to maximize the use of

coastwise qualified-vessels, which procedures shall, among other things, establish
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that for purposes of this proviso, a coastwise-qualified vessel shall be deemed to be

not available only (1) if application by an owner or operator for use of a non-

coastwise qualified launch barge for transportation of a platform jacket under this

section, which application shall include all relevant information, including

engineering details and timing requirements, the Secretary promptly publishes a

notice in the Federal Register describing the project and the platform jacket

involved, advising that all relevant information reasonably needed to assess the

transportation requirements for the platform jacket will be made available to

interested parties upon request, and requesting that information on the availability

of coastwise-qualified vessels be submitted within 30 days after publication of that

notice; and (2) if either (A) no information is submitted to the Secretary within that

30 day period, or (B) although the owner or operator of a coastwise-qualified vessel

submits information to the Secretary asserting that the owner or operator has a

suitable coastwise-qualified vessel available for this transportation, the Secretary,

within 90 days of the date on which the notice is first published determines that the

coastwise-qualified vessel is not suitable or reasonably available for the

transportation; and that, for purposes of this proviso, the term “coastwise-qualified

vessel” means a vessel that has been issued a certification of documentation with a

coastwise endorsement under section 12106 of title 46, United States Code and the

term "platform jacket" refers to a single physical component and includes any type

of offshore exploration, development, or production structure or component thereof,

including platform jackets, tension leg or SPARplatform superstructures (including

the deck, drilling rig and support utilities, and supporting structure) hull (including

vertical legs and connecting pontoons or vertical cylinder), tower and base sections

of a platform jacket, jacket structures, and deck modules (known as "topsides").

N. AUTHORITY TO REVIEW CERTAIN MERGERS, ACQUISITIONS,
AND TAKEOVERS

Section 721 of the Defense Production Act of 1950, as amended

[50 U.S.C. App. 2170; Public Law 81-774, as added by Public Law 100-418,

sec. 5021, and amended by Public Law 102-558, sec. 163, and Public Law

103-359, sec. 721(k)(1)(B)]

SEC. 721. (a) INVESTIGATIONS.—The President or the President's designee may

make an investigation to determine the effects on national security of mergers,

acquisitions, and takeovers proposed or pending on or after the date of enactment of

this section by or with foreign persons which could result in foreign control of

persons engaged in interstate commerce in the United States. If it is determined that

an investigation should be undertaken, it shall commence no later than 30 days after

receipt by the President or the President's designee of written notification of the

proposed or pending merger, acquisition, or takeover as prescribed by regulations
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promulgated pursuant to this section. Such investigation shall be completed no later

than 45 days after such determination.

(b) MANDATORY INVESTIGATIONS.— The President or the President’s designee

shall make an investigation, as described in subsection (a), in any instance in which

an entity controlled by or acting on behalf of a foreign government seeks to engage

in any merger, acquisition, or takeover which could result in control of a person

engaged in interstate commerce in the United States that could affect the national

security of the United States. Such investigation shall—

(1) commence not later than 30 days after receipt by the President or the

President’s designee of written notification of the proposed or pendingmerger,

acquisition, or takeover, as prescribed by regulations promulgated pursuant to

this section; and

(2) shall be completed not later than 45 days after its commencement.

(c) CONFIDENTIALITY OF INFORMATION.—Any information or documentary

material filed with the President or the President's designee pursuant to this section

shall be exempt from disclosure under section 552 of title 5, United States Code,

and no such information or documentary material may be made public, except as

may be relevant to any administrative or judicial action or proceeding. Nothing in

this subsection shall be construed to prevent disclosure to either House of Congress

or to any duly authorized committee or subcommittee of the Congress.

(d) ACTION BY THE PRESIDENT.—Subject to subsection (d), the President may

take such action for such time as the President considers appropriate to suspend or

prohibit any acquisition, merger, or takeover, of a person engaged in interstate

commerce in the United States proposed or pending on or after the date of

enactment of this section by or with foreign persons so that such control will not

threaten to impair the national security. The President shall announce the decision

to take action pursuant to this subsection not later than 15 days after the

investigation described in subsection (a) is completed. The Presidentmaydirect the

Attorney General to seek appropriate relief, including divestment relief, in the

district courts of the United States in order to implement and enforce this section.

(e) FINDINGS OF THE PRESIDENT.—The President may exercise the authority

conferred by subsection (c) only if the President finds that—

(1) there is credible evidence that leads the President to believe that the

foreign interest exercising control might take action that threatens to impair the

national security, and

(2) provisions of law, other than this section and the International Emergency

Economic Powers Act (50 U.S.C. 1701-1706), do not in the President's

judgment provide adequate and appropriate authority for the President to

protect the national security in the matter before the President.

The provisions of subsection (d) of this section shall not be subject to judicial

review.
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(f) FACTORS TOBECONSIDERED.—For purposes of this section, the President or

the President's designee may, taking into account the requirements of national

security, consider among other factors—

(1) domestic production needed for projected national defense requirements,

(2) the capability and capacity of domestic industries to meet national

defense requirements, including the availability of human resources, products,

technology, materials, and other supplies and services,

(3) the control of domestic industries and commercial activity by foreign

citizens as it affects the capability and capacity of the United States to meet the

requirements of national security,

(4) the potential effects of the proposed or pending transaction on sales of

military goods, equipment, or technology to any country—

(A) identified by the Secretary of State—

(i) under section 6(j) of the Export AdministrationAct of 1979, as a

country that supports terrorism;

(ii) under section 6(l) of the Export Administration Act of 1979, as

a country of concern regarding missile proliferation; or

(iii) under section 6(m) of the Export Administration Act of 1979,

as a country of concern regarding the proliferation of chemical and

biological weapons; or

(B) listed under section 309(c) of the Nuclear Non-Proliferation Act of

1978 on the “Nuclear Non-Proliferation-Special Country List” (15 C.F.R.

Part 778, Supplemental No. 4) or any successor list; and

(5) the potential effects of the proposed or pending transaction on United

States international technological leadership in areas affecting United States

national security.

(g) REPORT TO THECONGRESS.—The President shall immediately transmit to the

Secretary of the Senate and the Clerk of the House of Representatives a written

report of the President’s determination of whether or not to take action under

subsection (d), including a detailed explanation of the findings made under

subsection (e) and the factors considered under subsection (f). Such report shall be

consistent with the requirements of subsection (c) of this Act.

(h) REGULATIONS.—The President shall direct the issuance of regulations to

carry out this section. Such regulations shall, to the extent possible, minimize

paperwork burdens and shall to the extent possible coordinate reporting

requirements under this section with reporting requirements under any other

provision of Federal law.

(i) EFFECTONOTHERLAW.—Nothing in this section shall be construed to alter or

affect any existing power, process, regulation, investigation, enforcement measure,

or review provided by any other provision of law.

(k) QUADRENNIAL REPORT.—

(1) IN GENERAL.—In order to assist the Congress in its oversight

responsibilities with respect to this section, the President and such agencies as
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the President shall designate shall complete and furnish to the Congress, not

later than 1 year after the date of enactment of this section and upon the

expiration of every 4 years thereafter, a report which—

(A) evaluates whether there is credible evidence of a coordinated

strategy by 1 or more countries or companies to acquire United States

companies involved in research, development, or production of critical

technologies for which the United States is a leading producer; and

(B) evaluates whether there are industrial espionage activities directed

or directly assisted by foreign governments against private United States

companies aimed at obtaining commercial secrets related to critical

technologies.

(2) DEFINITION.—For the purposes of this subsection, the term "critical

technologies" means technologies identified under title VI of the National

Science and Technology Policy, Organization, and Priorities Act of 1976 or

other critical technology, critical components, or critical technology items

essential to national defense identified pursuant to this section.

(3) RELEASE OF UNCLASSIFIED STUDY.—The report required by this

subsection may be classified. An unclassified version of the report shall be

made available to the public.
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Chapter 13: RECIPROCAL TRADE AGREEMENTS

A. U.S. NEGOTIATING OBJECTIVES

Sections 2101 and 2102 of the Trade Act of 2002

[19 U.S.C. 3801 and 3802; Public Law 107-210 as amended by Public Law 108-429]

SEC. 2101. SHORT TITLE AND FINDINGS.
(a) SHORT TITLE.—This title may be cited as the "Bipartisan Trade Promotion

Authority Act of 2002".

(b) FINDINGS.—The Congress makes the following findings:

(1) The expansion of international trade is vital to the national security of the

United States. Trade is critical to the economic growth and strength of the

United States and to its leadership in the world. Stable trading relationships

promote security and prosperity. Trade agreements today serve the same

purposes that security pacts played during the Cold War, binding nations

together through a series of mutual rights and obligations. Leadership by the

United States in international trade fosters openmarkets, democracy, and peace

throughout the world.

(2) The national security of the United States depends on its economic

security, which in turn is founded upon a vibrant and growing industrial base.

Trade expansion has been the engine of economic growth. Trade agreements

maximize opportunities for the critical sectors and building blocks of the

economy of the United States, such as information technology,

telecommunications and other leading technologies, basic industries, capital

equipment, medical equipment, services, agriculture, environmental

technology, and intellectual property. Trade will create new opportunities for

the United States and preserve the unparalleled strength of the United States in

economic, political, and military affairs. The United States, secured by

expanding trade and economic opportunities, will meet the challenges of the

twenty-first century.

(3) Support for continued trade expansion requires that dispute settlement

procedures under international trade agreements not add to or diminish the

rights and obligations provided in such agreements. Therefore—

(A) the recent pattern of decisions by dispute settlement panels of

the WTO and the Appellate Body to impose obligations and

restrictions on the use of antidumping, countervailing, and safeguard

measures byWTO members under the Antidumping Agreement, the

Agreement on Subsidies and Countervailing Measures, and the

Agreement on Safeguards has raised concerns; and

(B) the Congress is concerned that dispute settlement panels of the

WTO and the Appellate Body appropriately apply the standard of
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review contained in Article 17.6 of the Antidumping Agreement, to

provide deference to a permissible interpretation by aWTOmember

of provisions of that Agreement, and to the evaluation by a WTO

member of the facts where that evaluation is unbiased and objective

and the establishment of the facts is proper.

SEC. 2102. TRADE NEGOTIATING OBJECTIVES.
(a) OVERALL TRADE NEGOTIATING OBJECTIVES.—The overall trade

negotiating objectives of the United States for agreements subject to the

provisions of section 2103 are—

(1) to obtain more open, equitable, and reciprocal market access;

(2) to obtain the reduction or elimination of barriers and distortions that

are directly related to trade and that decrease market opportunities for

United States exports or otherwise distort United States trade;

(3) to further strengthen the system of international trading disciplines

and procedures, including dispute settlement;

(4) to foster economic growth, raise living standards, and promote full

employment in the United States and to enhance the global economy;

(5) to ensure that trade and environmental policies are mutually

supportive and to seek to protect and preserve the environment and

enhance the international means of doing so, while optimizing the use of

the world's resources;

(6) to promote respect for worker rights and the rights of children

consistent with core labor standards of the ILO (as defined in section

2113(6)) and an understanding of the relationship between trade and

worker rights;

(7) to seek provisions in trade agreements under which parties to those

agreements strive to ensure that they do not weaken or reduce the

protections afforded in domestic environmental and labor laws as an

encouragement for trade;

(8) to ensure that trade agreements afford small businesses equal access

to international markets, equitable trade benefits, and expanded export

market opportunities, and provide for the reduction or elimination of trade

barriers that disproportionately impact small businesses; and

(9) to promote universal ratification and full compliance with ILO

Convention No. 182 Concerning the Prohibition and ImmediateAction for

the Elimination of the Worst Forms of Child Labor.

(b) PRINCIPAL TRADE NEGOTIATING OBJECTIVES.—

(1) TRADE BARRIERS AND DISTORTIONS.—The principal negotiating

objectives of the United States regarding trade barriers and other trade

distortions are—

(A) to expand competitive market opportunities for United States

exports and to obtain fairer and more open conditions of trade by

reducing or eliminating tariff and nontariff barriers and policies and
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practices of foreign governments directly related to trade that

decrease market opportunities for United States exports or otherwise

distort United States trade; and

(B) to obtain reciprocal tariff and nontariff barrier elimination

agreements, with particular attention to those tariff categories covered in

section 111(b) of the Uruguay Round Agreements Act (19 U.S.C.

3521(b)).

(2) TRADE IN SERVICES.—The principal negotiating objective of the United

States regarding trade in services is to reduce or eliminate barriers to

international trade in services, including regulatory and other barriers that deny

national treatment and market access or unreasonably restrict the establishment

or operations of service suppliers.

(3) FOREIGN INVESTMENT.—Recognizing that United States lawon thewhole

provides a high level of protection for investment, consistent with or greater

than the level required by international law, the principal negotiating objectives

of the United States regarding foreign investment are to reduce or eliminate

artificial or trade-distorting barriers to foreign investment, while ensuring that

foreign investors in the United States are not accorded greater substantive

rights with respect to investment protections than United States investors in the

United States, and to secure for investors important rights comparable to those

that would be available under United States legal principles and practice, by—

(A) reducing or eliminating exceptions to the principle of national

treatment;

(B) freeing the transfer of funds relating to investments;

(C) reducing or eliminating performance requirements, forced

technology transfers, and other unreasonable barriers to the establishment

and operation of investments;

(D) seeking to establish standards for expropriation and compensation

for expropriation, consistent with United States legal principles and

practice;

(E) seeking to establish standards for fair and equitable treatment

consistent with United States legal principles and practice, including the

principle of due process;

(F) providing meaningful procedures for resolving investment disputes;

(G) seeking to improve mechanisms used to resolve disputes between an

investor and a government through—

(i) mechanisms to eliminate frivolous claims and to deter the filing

of frivolous claims;

(ii) procedures to ensure the efficient selection of arbitrators and the

expeditious disposition of claims;

(iii) procedures to enhance opportunities for public input into the

formulation of government positions; and

(iv) providing for an appellate body or similar mechanism to
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provide coherence to the interpretations of investment provisions in

trade agreements; and

(H) ensuring the fullest measure of transparency in the dispute

settlement mechanism, to the extent consistent with the need to protect

information that is classified or business confidential, by—

(i) ensuring that all requests for dispute settlement are promptly

made public;

(ii) ensuring that—

(I) all proceedings, submissions, findings, and decisions are

promptly made public; and

(II) all hearings are open to the public; and

(iii) establishing a mechanism for acceptance of amicus curiae

submissions from businesses, unions, and nongovernmental

organizations.

(4) INTELLECTUAL PROPERTY.—The principal negotiating objectives of the

United States regarding trade-related intellectual property are—

(A) to further promote adequate and effective protection of intellectual

property rights, including through—

(i)(I) ensuring accelerated and full implementation of the

Agreement on Trade-Related Aspects of Intellectual Property Rights

referred to in section 101(d)(15) of the Uruguay Round Agreements

Act (19 U.S.C. 3511(d)(15)), particularly with respect to meeting

enforcement obligations under that agreement; and

(II) ensuring that the provisions of anymultilateral or bilateral

trade agreement governing intellectual property rights that is

entered into by the United States reflect a standard of protection

similar to that found in United States law;

(ii) providing strong protection for new and emerging technologies

and newmethods of transmitting and distributing products embodying

intellectual property;

(iii) preventing or eliminating discriminationwith respect tomatters

affecting the availability, acquisition, scope, maintenance, use, and

enforcement of intellectual property rights;

(iv) ensuring that standards of protection and enforcement keep

pace with technological developments, and in particular ensuring that

rightholders have the legal and technological means to control the use

of their works through the Internet and other global communication

media, and to prevent the unauthorized use of their works; and

(v) providing strong enforcement of intellectual property rights,

including through accessible, expeditious, and effective civil,

administrative, and criminal enforcement mechanisms;

(B) to secure fair, equitable, and nondiscriminatory market access

opportunities for United States persons that rely upon intellectual property
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protection; and

(C) to respect the Declaration on the TRIPS Agreement and Public

Health, adopted by theWorld Trade Organization at the FourthMinisterial

Conference at Doha, Qatar on November 14, 2001.

(5) TRANSPARENCY.—The principal negotiating objective of the United

States with respect to transparency is to obtainwider and broader application of

the principle of transparency through—

(A) increased and more timely public access to information regarding

trade issues and the activities of international trade institutions;

(B) increased openness at theWTO and other international trade fora by

increasing public access to appropriate meetings, proceedings, and

submissions, including with regard to dispute settlement and investment;

and

(C) increased and more timely public access to all notifications and

supporting documentation submitted by parties to the WTO.

(6) ANTI-CORRUPTION.—The principal negotiating objectives of the United

States with respect to the use of money or other things of value to influence

acts, decisions, or omissions of foreign governments or officials or to secure

any improper advantage in a manner affecting trade are—

(A) to obtain high standards and appropriate domestic enforcement

mechanisms applicable to persons from all countries participating in the

applicable trade agreement that prohibit such attempts to influence acts,

decisions, or omissions of foreign governments; and

(B) to ensure that such standards do not place United States persons at a

competitive disadvantage in international trade.

(7) IMPROVEMENT OF THEWTO ANDMULTILATERALTRADEAGREEMENTS.—

The principal negotiating objectives of the United States regarding the

improvement of the World Trade Organization, the Uruguay Round

Agreements, and other multilateral and bilateral trade agreements are—

(A) to achieve full implementation and extend the coverage of the

World Trade Organization and such agreements to products, sectors, and

conditions of trade not adequately covered; and

(B) to expand country participation in and enhancement of the

Information Technology Agreement and other trade agreements.

(8) REGULATORY PRACTICES.—The principal negotiating objectives of the

United States regarding the use of government regulation or other practices by

foreign governments to provide a competitive advantage to their domestic

producers, service providers, or investors and thereby reducemarket access for

United States goods, services, and investments are—

(A) to achieve increased transparency and opportunity for the

participation of affected parties in the development of regulations;

(B) to require that proposed regulations be based on sound science,

cost-benefit analysis, risk assessment, or other objective evidence;
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(C) to establish consultative mechanisms among parties to trade

agreements to promote increased transparency in developing guidelines,

rules, regulations, and laws for government procurement and other

regulatory regimes; and

(D) to achieve the elimination of government measures such as price

controls and reference pricing which deny full market access for United

States products.

(9) ELECTRONIC COMMERCE.—The principal negotiating objectives of the

United States with respect to electronic commerce are—

(A) to ensure that current obligations, rules, disciplines, and

commitments under the World Trade Organization apply to electronic

commerce;

(B) to ensure that—

(i) electronically delivered goods and services receive no less

favorable treatment under trade rules and commitments than like

products delivered in physical form; and

(ii) the classification of such goods and services ensures the most

liberal trade treatment possible;

(C) to ensure that governments refrain from implementing trade-related

measures that impede electronic commerce;

(D) where legitimate policy objectives require domestic regulations that

affect electronic commerce, to obtain commitments that any such

regulations are the least restrictive on trade, nondiscriminatory, and

transparent, and promote an open market environment; and

(E) to extend the moratorium of theWorld TradeOrganization on duties

on electronic transmissions.

(10) RECIPROCAL TRADE IN AGRICULTURE.—

(A) The principal negotiating objective of theUnited Stateswith respect

to agriculture is to obtain competitive opportunities for United States

exports of agricultural commodities in foreign markets substantially

equivalent to the competitive opportunities afforded foreign exports in

United States markets and to achieve fairer and more open conditions of

trade in bulk, specialty crop, and value-added commodities by—

(i) reducing or eliminating, by a date certain, tariffs or other charges

that decrease market opportunities for United States exports—

(I) giving priority to those products that are subject to

significantly higher tariffs or subsidy regimes ofmajor producing

countries; and

(II) providing reasonable adjustment periods for United States

import-sensitive products, in close consultation with the

Congress on such products before initiating tariff reduction

negotiations;

(ii) reducing tariffs to levels that are the same as or lower than those
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in the United States;

(iii) reducing or eliminating subsidies that decrease market

opportunities for United States exports or unfairly distort agriculture

markets to the detriment of the United States;

(iv) allowing the preservation of programs that support family

farms and rural communities but do not distort trade;

(v) developing disciplines for domestic support programs, so that

production that is in excess of domestic food security needs is sold at

world prices;

(vi) eliminating government policies that create price-depressing

surpluses;

(vii) eliminating state trading enterprises whenever possible;

(viii) developing, strengthening, and clarifying rules and effective

dispute settlement mechanisms to eliminate practices that unfairly

decrease United States market access opportunities or distort

agricultural markets to the detriment of the United States, particularly

with respect to import-sensitive products, including—

(I) unfair or trade-distorting activities of state trading

enterprises and other administrative mechanisms, with emphasis

on requiring price transparency in the operation of state trading

enterprises and such other mechanisms in order to end cross

subsidization, price discrimination, and price undercutting;

(II) unjustified trade restrictions or commercial requirements,

such as labeling, that affect new technologies, including

biotechnology;

(III) unjustified sanitary or phytosanitary restrictions, including

those not based on scientific principles in contravention of the

Uruguay Round Agreements;

(IV) other unjustified technical barriers to trade; and

(V) restrictive rules in the administration of tariff rate quotas;

(ix) eliminating practices that adversely affect trade in perishable or

cyclical products, while improving import relief mechanisms to

recognize the unique characteristics of perishable and cyclical

agriculture;

(x) ensuring that import relief mechanisms for perishable and

cyclical agriculture are as accessible and timely to growers in the

United States as those mechanisms that are used by other countries;

(xi) taking into account whether a party to the negotiations has

failed to adhere to the provisions of already existing trade agreements

with the United States or has circumvented obligations under those

agreements;

(xii) taking into account whether a product is subject to market

distortions by reason of a failure of a major producing country to
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adhere to the provisions of already existing trade agreements with the

United States or by the circumvention by that country of its

obligations under those agreements;

(xiii) otherwise ensuring that countries that accede to the World

Trade Organization have made meaningful market liberalization

commitments in agriculture;

(xiv) taking into account the impact that agreements covering

agriculture to which the United States is a party, including the North

American Free Trade Agreement, have on the United States

agricultural industry;

(xv) maintaining bona fide food assistance programs and preserving

United States market development and export credit programs; and

(xvi) striving to complete a general multilateral round in theWorld

Trade Organization by January 1, 2005, and seeking the broadest

market access possible in multilateral, regional, and bilateral

negotiations, recognizing the effect that simultaneous sets of

negotiations may have on United States import-sensitive commodities

(including those subject to tariff-rate quotas).

(B)(i) Before commencing negotiations with respect to agriculture, the

United States Trade Representative, in consultation with the Congress,

shall seek to develop a position on the treatment of seasonal and

perishable agricultural products to be employed in the negotiations in

order to develop an international consensus on the treatment of seasonal or

perishable agricultural products in investigations relating to dumping and

safeguards and in any other relevant area.

(ii) During any negotiations on agricultural subsidies, the United

States Trade Representative shall seek to establish the common base

year for calculating the Aggregated Measurement of Support (as

defined in the Agreement on Agriculture) as the end of each country's

Uruguay Round implementation period, as reported in each country's

Uruguay Round market access schedule.

(iii) The negotiating objective provided in subparagraph (A) applies

with respect to agricultural matters to be addressed in any trade

agreement entered into under section 2103(a) or (b), including any

trade agreement entered into under section 2103(a) or (b) that

provides for accession to a trade agreement to which theUnited States

is already a party, such as the North American Free Trade Agreement

and the United States-Canada Free Trade Agreement.

(11) LABOR AND THE ENVIRONMENT.—The principal negotiating objectives

of the United States with respect to labor and the environment are—

(A) to ensure that a party to a trade agreement with the United States

does not fail to effectively enforce its environmental or labor laws, through

a sustained or recurring course of action or inaction, in a manner affecting
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trade between the United States and that party after entry into force of a

trade agreement between those countries;

(B) to recognize that parties to a trade agreement retain the right to

exercise discretion with respect to investigatory, prosecutorial, regulatory,

and compliance matters and to make decisions regarding the allocation of

resources to enforcement with respect to other labor or environmental

matters determined to have higher priorities, and to recognize that a

country is effectively enforcing its laws if a course of action or inaction

reflects a reasonable exercise of such discretion, or results from a bona

fide decision regarding the allocation of resources, and no retaliation may

be authorized based on the exercise of these rights or the right to establish

domestic labor standards and levels of environmental protection;

(C) to strengthen the capacity of United States trading partners to

promote respect for core labor standards (as defined in section 2113(6));

(D) to strengthen the capacity of United States trading partners to

protect the environment through the promotion of sustainable

development;

(E) to reduce or eliminate government practices or policies that unduly

threaten sustainable development;

(F) to seek market access, through the elimination of tariffs and nontariff

barriers, for United States environmental technologies, goods, and

services; and

(G) to ensure that labor, environmental, health, or safety policies and

practices of the parties to trade agreements with the United States do not

arbitrarily or unjustifiably discriminate against United States exports or

serve as disguised barriers to trade.

(12) DISPUTE SETTLEMENT AND ENFORCEMENT.—The principal negotiating

objectives of the United States with respect to dispute settlement and

enforcement of trade agreements are—

(A) to seek provisions in trade agreements providing for resolution of

disputes between governments under those trade agreements in an

effective, timely, transparent, equitable, and reasoned manner, requiring

determinations based on facts and the principles of the agreements, with

the goal of increasing compliance with the agreements;

(B) to seek to strengthen the capacity of the Trade Policy Review

Mechanism of the World Trade Organization to review compliance with

commitments;

(C) to seek adherence by panels convened under the Dispute Settlement

Understanding and by the Appellate Body to the standard of review

applicable under the Uruguay Round Agreement involved in the dispute,

including greater deference, where appropriate, to the fact-finding and

technical expertise of national investigating authorities;

(D) to seek provisions encouraging the early identification and
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settlement of disputes through consultation;

(E) to seek provisions to encourage the provision of trade-expanding

compensation if a party to a dispute under the agreement does not come

into compliance with its obligations under the agreement;

(F) to seek provisions to impose a penalty upon a party to a dispute

under the agreement that—

(i) encourages compliance with the obligations of the agreement;

(ii) is appropriate to the parties, nature, subjectmatter, and scope of

the violation; and

(iii) has the aim of not adversely affecting parties or interests not

party to the dispute while maintaining the effectiveness of the

enforcement mechanism; and

(G) to seek provisions that treat United States principal negotiating

objectives equally with respect to—

(i) the ability to resort to dispute settlement under the applicable

agreement;

(ii) the availability of equivalent dispute settlement procedures; and

(iii) the availability of equivalent remedies.

(13)WTOEXTENDEDNEGOTIATIONS.—The principal negotiating objectives

of the United States regarding trade in civil aircraft are those set forth in

section 135(c) of the Uruguay Round Agreements Act (19U.S.C. 3355(c)) and

regarding rules of origin are the conclusion of an agreement described in

section 132 of that Act (19 U.S.C. 3552).

(14) TRADE REMEDY LAWS.—The principal negotiating objectives of the

United States with respect to trade remedy laws are—

(A) to preserve the ability of the United States to enforce rigorously its

trade laws, including the antidumping, countervailing duty, and safeguard

laws, and avoid agreements that lessen the effectiveness of domestic and

international disciplines on unfair trade, especially dumping and subsidies,

or that lessen the effectiveness of domestic and international safeguard

provisions, in order to ensure that United States workers, agricultural

producers, and firms can compete fully on fair terms and enjoy the benefits

of reciprocal trade concessions; and

(B) to address and remedy market distortions that lead to dumping and

subsidization, including overcapacity, cartelization, and market-access

barriers.

(15) BORDER TAXES.—The principal negotiating objective of the United

States regarding border taxes is to obtain a revision of the WTO rules with

respect to the treatment of border adjustments for internal taxes to redress the

disadvantage to countries relying primarily on direct taxes for revenue rather

than indirect taxes.

(16) TEXTILE NEGOTIATIONS.—The principal negotiating objectives of the

United States with respect to trade in textiles and apparel articles are to obtain
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competitive opportunities for United States exports of textiles and apparel in

foreign markets substantially equivalent to the competitive opportunities

afforded foreign exports in United States markets and to achieve fairer and

more open conditions of trade in textiles and apparel.

(17) WORST FORMS OFCHILDLABOR.—The principal negotiating objective

of the United States with respect to the trade-related aspects of the worst forms

of child labor are to seek commitments by parties to trade agreements to

vigorously enforce their own laws prohibiting the worst forms of child labor.

(c) PROMOTIONOFCERTAINPRIORITIES.—In order to address andmaintainUnited

States competitiveness in the global economy, the President shall—

(1) seek greater cooperation between the WTO and the ILO;

(2) seek to establish consultative mechanisms among parties to trade

agreements to strengthen the capacity of United States trading partners to

promote respect for core labor standards (as defined in section 2113(6)) and to

promote compliance with ILO Convention No. 182Concerning the Prohibition

and Immediate Action for the Elimination of theWorst Forms of Child Labor,

and report to the Committee on Ways and Means of the House of

Representatives and the Committee on Finance of the Senate on the content and

operation of such mechanisms;

(3) seek to establish consultative mechanisms among parties to trade

agreements to strengthen the capacity of United States trading partners to

develop and implement standards for the protection of the environment and

human health based on sound science, and report to the Committee on Ways

and Means of the House of Representatives and the Committee on Finance of

the Senate on the content and operation of such mechanisms;

(4) conduct environmental reviews of future trade and investment

agreements, consistent with Executive Order 13141 of November 16, 1999,

and its relevant guidelines, and report to the Committee onWays andMeans of

the House of Representatives and the Committee on Finance of the Senate on

such reviews;

(5) review the impact of future trade agreements on United States

employment, including labor markets, modeled after Executive Order 13141 to

the extent appropriate in establishing procedures and criteria, report to the

Committee on Ways and Means of the House of Representatives and the

Committee on Finance of the Senate on such review, and make that report

available to the public;

(6) take into account other legitimate United States domestic objectives

including, but not limited to, the protection of legitimate health or safety,

essential security, and consumer interests and the law and regulations related

thereto;

(7) direct the Secretary of Labor to consult with any country seeking a trade

agreement with the United States concerning that country's labor laws and

provide technical assistance to that country if needed;
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(8) in connection with any trade negotiations entered into under this title,

submit to the Committee onWays and Means of the House of Representatives

and the Committee on Finance of the Senate a meaningful labor rights report of

the country, or countries, with respect to which the President is negotiating, on

a time frame determined in accordance with section 2107(b)(2)(E);

(9) with respect to any trade agreement which the President seeks to

implement under trade authorities procedures, submit to the Congress a report

describing the extent to which the country or countries that are parties to the

agreement have in effect laws governing exploitative child labor;

(10) continue to promote consideration of multilateral environmental

agreements and consult with parties to such agreements regarding the

consistency of any such agreement that includes trade measures with existing

environmental exceptions under Article XX of the GATT 1994;

(11) report to the Committee on Ways and Means of the House of

Representatives and the Committee on Finance of the Senate, not later than 12

months after the imposition of a penalty or remedy by the United States

permitted by a trade agreement to which this title applies, on the effectiveness

of the penalty or remedy applied under United States law in enforcing United

States rights under the trade agreement; and

(12) seek to establish consultative mechanisms among parties to trade

agreements to examine the trade consequences of significant and unanticipated

currency movements and to scrutinize whether a foreign government engaged

in a pattern of manipulating its currency to promote a competitive advantage in

international trade.

The report under paragraph (11) shall address whether the penalty or remedywas

effective in changing the behavior of the targeted party and whether the penalty or

remedy had any adverse impact on parties or interests not party to the dispute.

Sections 1124 and 3004 of the Omnibus Trade and Competitiveness Act of
1988

[22 U.S.C. 5304 and 5304 note; Public Law 100-418]

SEC. 1124. NEGOTIATIONS ON CURRENCY EXCHANGE RATES.
(a) FINDINGS.—The Congress finds that—

(1) the benefit of trade concessions can be adversely affected by

misalignments in currency, and

(2) misalignments in currency caused by government policies intended to

maintain an unfair trade advantage tend to nullify and impair trade concessions.

(b) NEGOTIATIONS.—Whenever, in the course of negotiating a trade agreement

under this subtitle, the President is advised by the Secretary of the Treasury that a

foreign country that is a party to the negotiations satisfies the criteria for initiating

bilateral currency negotiations listed in section 3004(b) of this Act, the Secretary of

the Treasury shall take action to initiate bilateral currency negotiations on an
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expedited basis with such foreign country.

SEC. 3004. INTERNATIONALNEGOTIATIONSONEXCHANGERATEANDECONOMIC

POLICIES.
(a) MULTILATERAL NEGOTIATIONS.—The President shall seek to confer and

negotiate with other countries—

(1) to achieve—

(A) better coordination of macroeconomic policies of the major

industrialized nations; and

(B) more appropriate and sustainable levels of trade and current account

balances, and exchange rates of the dollar and other currencies consistent

with such balances; and

(2) to develop a program for improving existing mechanisms for

coordination and improving the functioning of the exchange rate system to

provide for long-term exchange rate stability consistent with more appropriate

and sustainable current account balances.

(b) BILATERALNEGOTIATIONS.—The Secretary of the Treasury shall analyze on an

annual basis the exchange rate policies of foreign countries, in consultationwith the

International Monetary Fund, and consider whether countriesmanipulate the rate of

exchange between their currency and the United States dollar for purposes of

preventing effective balance of payments adjustments or gaining unfair competitive

advantage in international trade. If the Secretary considers that suchmanipulation is

occurring with respect to countries that (1) have material global current account

surpluses; and (2) have significant bilateral trade surpluses with the United States,

the Secretary of the Treasury shall take action to initiate negotiations with such

foreign countries on an expedited basis, in the International Monetary Fund or

bilaterally, for the purpose of ensuring that such countries regularly and promptly

adjust the rate of exchange between their currencies and the United States dollar to

permit effective balance of payments adjustments and to eliminate the unfair

advantage. The Secretary shall not be required to initiate negotiations in cases

where such negotiations would have a serious detrimental impact on vital national

economic and security interests; in such cases, the Secretary shall inform the

chairman and the rankingminoritymember of the Committee onBanking, Housing,

and Urban Affairs of the Senate and of the Committee on Banking, Finance and

Urban Affairs of the House of Representatives of his determination.

Sections 131, 132, 135, and 315 of the Uruguay Round Agreements Act, as
amended

[19 U.S.C. 3551, 3552, 3555, and 3581; Public Law 103-465, as amended by Public Law 104-188,

Public Law 104-295, and Public Law 105-206]

SEC. 131. WORKING PARTY ON WORKER RIGHTS.
(a) INGENERAL.—The President shall seek the establishment in the GATT 1947,

and, upon entry into force of theWTOAgreement with respect to theUnited States,
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in the WTO, of a working party to examine the relationship of internationally

recognized worker rights, as defined in section 507(4) of the Trade Act of 1974, to

the articles, objectives, and related instruments of the GATT 1947 and of theWTO,

respectively.

(b) OBJECTIVES OFWORKINGPARTY.—The objectives of theUnited States for the

working party described in subsection (a) are to—

(1) explore the linkage between international trade and internationally

recognized worker rights, as defined in section 507(4) of the Trade Act of

1974, taking into account differences in the level of development among

countries;

(2) examine the effects on international trade of the systematic denial of

such rights;

(3) consider ways to address such effects; and

(4) develop methods to coordinate the work program of the working party

with the International Labor Organization.

(c) REPORT TOCONGRESS.—The President shall report to the Congress, not later

than 1 year after the date of the enactment of this Act, on the progress made in

establishing the working party under this section, and on United States objectives

with respect to the working party's work program.

SEC. 132. IMPLEMENTATION OF RULES OF ORIGIN WORK PROGRAM.
If the President enters into an agreement developed under the work program

described in Article 9 of the Agreement on Rules of Origin referred to in section

101(d)(10), the President may implement United States obligations under such an

agreement under United States law only pursuant to authority granted to the

President for that purpose by law enacted after the effective date of this section.

* * * * * * *

SEC. 135. OBJECTIVES FOR EXTENDED NEGOTIATIONS.
(a) TRADE IN FINANCIAL SERVICES.—The principal negotiating objective of the

United States in the extended negotiations on financial services to be conducted

under the auspices of the WTO is to seek to secure commitments, from a wide

range of commercially important developed and developing countries, to reduce or

eliminate barriers to the supply of financial services, including barriers that deny

national treatment or market access by restricting the establishment or operation of

financial services providers, as the condition for the United States—

(1) offering commitments to provide national treatment andmarket access in

each of the financial service subsectors, and

(2) making such commitments on a normal trade relations basis.

(b) TRADE IN BASIC TELECOMMUNICATIONS SERVICES.—The principal

negotiating objective of the United States in the extended negotiations on basic

telecommunications services to be conducted under the auspices of the WTO is to

obtain the opening on nondiscriminatory terms and conditions of foreign markets
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for basic telecommunications services through facilities-based competition or

through the resale of services on existing networks.

(c) TRADE IN CIVIL AIRCRAFT.—

(1) NEGOTIATIONS.—The principal negotiating objectives of the United

States in the extended negotiations on trade in civil aircraft to be conducted

under the auspices of the WTO are—

(A) to obtain competitive opportunities for United States exports in

foreign markets substantially equivalent to those afforded to foreign

products in the United States,

(B) to obtain the reduction or elimination of specific tariff and nontariff

barriers, including through expanded membership in the Agreement on

Trade in Civil Aircraft and in the US-EC bilateral agreement for large civil

aircraft,

(C) to maintain vigorous and effective disciplines on subsidies practices

with respect to civil aircraft products under the Agreement on Subsidies

and Countervailing Measures referred to in section 101(d)(12),

(D) to maintain the scope and coverage on indirect support as specified

in the US-EC bilateral agreement on large civil aircraft, and

(E) to obtain increased transparency with respect to foreign subsidy

programs in the civil aircraft sector, both through greater government

disclosure with respect to the use of taxpayer moneys and higher financial

disclosure standards for companies receiving government supports

(including disclosure comparable to that required under United States

securities laws).

(2) DEFINITIONS.—For purposes of paragraph (1)—

(A) the term “civil aircraft” means those products to which the

Agreement on Trade in Civil Aircraft applies,

(B) the term “large civil aircraft” has the meaning given that term in

Annex II to the US-EC bilateral agreement,

(C) the term “indirect support” means indirect government support as

defined in Annex II to the US-EC bilateral agreement,

(D) the term “Agreement on Trade in Civil Aircraft” means the

Agreement on Trade in Civil Aircraft approved by the Congress under

section 2 of the Trade Agreements Act of 1979, and

(E) the term “US-EC bilateral agreement” means the Agreement

Concerning the Application of the GATT Agreement on Trade in Civil

Aircraft Between the European Economic Community and the

Government of the United States of America on trade in large civil

aircraft, entered into on July 17, 1992.

* * * * * * *

SEC. 315. OBJECTIVES IN INTELLECTUAL PROPERTY.
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It is the objective of the United States—

(1) to accelerate the implementation of the Agreement on Trade-Related

Aspects of Intellectual Property Rights referred to in section 101(d)(15),

(2) to seek enactment and effective implementation by foreign countries of

laws to protect and enforce intellectual property rights that supplement and

strengthen the standards of the Agreement on Trade-Related Aspects of

Intellectual Property Rights referred to in section 101(d)(15) and the North

American Free Trade Agreement and, in particular—

(A) to conclude bilateral and multilateral agreements that create

obligations to protect and enforce intellectual property rights that cover

new and emerging technologies and new methods of transmission and

distribution, and

(B) to prevent or eliminate discrimination with respect to matters

affecting the availability, acquisition, scope, maintenance, use, and

enforcement of intellectual property rights,

(3) to secure fair, equitable, and nondiscriminatory market access

opportunities for United States persons that rely upon intellectual property

protection,

(4) to take an active role in the development of the intellectual property

regime under theWorld Trade Organization to ensure that it is consistent with

other United States objectives, and

(5) to take an active role in the World Intellectual Property Organization

(WIPO) to develop a cooperative andmutually supportive relationship between

the World Trade Organization and WIPO.

Section 409 of the Trade and Development Act of 2000

[7 U.S.C. 1736r note; Public Law 106-200]

SEC. 409. AGRICULTURAL TRADE NEGOTIATING OBJECTIVES AND

CONSULTATIONS WITH CONGRESS.
(a) FINDINGS.—Congress finds that—

(1) United States agriculture contributes positively to the United States

balance of trade and United States agricultural exports support in excess of

1,000,000 United States jobs;

(2) United States agriculture competes successfully worldwide despite the

fact that United States producers are at a competitive disadvantage because of

the trade distorting support and subsidy practices of other countries and despite

the fact that significant tariff and nontariff barriers exist to United States

exports; and

(3) a successful conclusion of the current World Trade Organization

agricultural negotiations is critically important to the United States agricultural

sector.

(b) OBJECTIVES.—The agricultural negotiating objectives of the United States
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with respect to the current World Trade Organization agricultural negotiations

include as matters of the highest priority—

(1) The expeditious elimination of all export subsidies worldwide while

maintaining bona fide food aid and preserving United States market

development and export credit programs that allow the United States to

compete with other foreign export promotion efforts;

(2) leveling the playing field for United States producers of agricultural

products by eliminating blue box subsidies and disciplining domestic supports

in a way that forces producers to face world prices on all production in excess

of domestic food security needs allowing the preservation of nontrade

distorting programs to support family farms and rural communities;

(3) the elimination of state trading enterprises or the adoption of rigorous

disciplines that ensure operational transparency, competition, and the end of

discriminatory pricing practices, including policies supporting

cross-subsidization and price undercutting in export markets;

(4) affirming that the World Trade Organization Agreement on the

Application of Sanitary and Phytosanitary Measures applies to new

technologies, including biotechnology, and that labeling requirements to allow

consumers to make choices regarding biotechnology products or other

regulatory requirements may not be used as disguised barriers to trade:

(5) increasing opportunities for United States exports of agricultural products

by reducing tariffs to the same levels that exist in the United States or to lower

levels and by eliminating all nontariff barriers, including—

(A) restrictive or trade distorting practices, including those that

adversely impact perishable or cyclical products;

(B) restrictive rules in the administration of tariff rate quotas; and

(C) other barriers to agriculture trade, including unjustified restrictions

or commercial requirements affecting new technologies, including

biotechnology;

(6) eliminating government policies that create price-depressing surpluses;

and

(7) strengthening dispute settlement procedures to ensure prompt compliance

by foreign governments with their World Trade Organization obligations

including commitments not to maintain unjustified restrictions onUnited States

exports.

(c) CONSULTATIONWITH CONGRESSIONALCOMMITTEES.—

(1) CONSULTATION BEFORE OFFER MADE.—In developing and before

submitting an initial or revised negotiating proposal that would reduce United

States tariffs on agricultural products or require a change in United States

agricultural law, the United States Trade Representative shall consult with the

Committee on Agriculture, Nutrition, and Forestry and the Committee on

Finance of the Senate and the Committee on Agriculture and the Committee on

Ways and Means of the House of Representatives.
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(2) CONSULTATION WITH CONGRESSIONAL TRADE ADVISERS.—Prior to and

during the course of current negotiations on agricultural trade, the United

States Trade Representative shall consult closely with the congressional trade

advisers.

(3) CONSULTATION BEFOREAGREEMENT INITIALED.—Not less than 48 hours

before initialing an agreement reached as part of current World Trade

Organization agricultural negotiations, the United States Trade Representative

shall consult closely with the committees referred to in paragraph (1)

regarding—

(A) the details of the agreement;

(B) the potential impact of the agreement on United States agricultural

producers; and

(C) any changes in United States law necessary to implement the

agreement.

(4) DISCLOSUREOFCOMMITMENTS.—Any agreement or other understanding

addressing agricultural trade with a foreign government or governments

(whether oral or in writing) that relates to a trade agreement with respect to

which Congress must enact implementing legislation and that is not disclosed

to Congress before legislation implementing that agreement is introduced in

either House of Congress shall not be considered to be part of the agreement

approved by Congress and shall have no force and effect under United States

law or in any dispute settlement body.

(d) SENSE OF THE CONGRESS.—It is the sense of the Congress that—

(1) granting the President trade negotiating authority is essential to the

successful conclusion of the new round of World Trade Organization

agricultural negotiations;

(2) reaching a successful agreement on agriculture should be the top priority

of United States negotiators; and

(3) if by the conclusion of the negotiations, the primary agricultural

competitors of the United States do not agree to reduce their trade distorting

domestic supports and eliminate export subsidies in accordance with the

negotiating objectives expressed in this section, the United States should take

steps to increase the leverage of United States negotiators and level the playing

field for United States producers.

Section 108 of the North American Free Trade Agreement Implementation
Act

[19 U.S.C. 3317; Public Law 103-182]

SEC. 108. CONGRESSIONAL INTENT REGARDING FUTURE ACCESSIONS.
(a) IN GENERAL.—Section 101(a) may not be construed as conferring

Congressional approval of the entry into force of the Agreement for the United

States with respect to countries other than Canada and Mexico.
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(b) FUTURE FREE TRADE AREA NEGOTIATIONS.—

(1) FINDINGS.—The Congress makes the following findings:

(A) Efforts by the United States to obtain greater market opening

through multilateral negotiations have not produced agreements that fully

satisfy the trade negotiating objectives of the United States.

(B) United States trade policy should provide for additionalmechanisms

with which to pursue greater market access for United States exports of

goods and services and opportunities for export-related investment by

United States persons.

(C) Among the additional mechanisms should be a system of bilateral

and multilateral trade agreements that provide greater market access for

United States exports and opportunities for export-related investment by

United States persons.

(D) The system of trade agreements can and should be structured to be

consistent with, and complementary to, existing international obligations

of the United States and ongoing multilateral efforts to open markets.

(2) REPORTON SIGNIFICANTMARKETOPENING.—No later thanMay 1, 1994,

andMay 1, 1997, the Trade Representative shall submit to the President, and to

the Committee on Finance of the Senate and the Committee on Ways and

Means of the House of Representatives (hereafter in this section referred to as

the “appropriate Congressional Committees”), a report which lists those foreign

countries—

(A) that—

(i) currently provide fair and equitable market access for United

States exports of goods and services and opportunities for

export-related investment by United States persons, beyond what is

required by existing multilateral trade agreements or obligations; or

(ii) have made significant progress in opening their markets to

United States exports of goods and services and export-related

investment by United States persons; and

(B) the further opening of whose markets has the greatest potential to

increase United States exports of goods and services and export-related

investment by United States persons, either directly or through the

establishment of a beneficial precedent.

(3) PRESIDENTIAL DETERMINATION.—The President, on the basis of the

report submitted by the Trade Representative under paragraph (2), shall

determine with which foreign country or countries, if any, the United States

should seek to negotiate a free trade area agreement or agreements.

(4) RECOMMENDATIONS ON FUTURE FREE TRADEAREANEGOTIATIONS.—No

later than July 1, 1994, and July 1, 1997, the President shall submit to the

appropriate Congressional committees a written report that contains—

(A) recommendations for free trade area negotiations with each foreign

country selected under paragraph (3);
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(B) with respect to each country selected, the specific negotiating

objectives that are necessary to meet the objectives of the United States

under this section; and

(C) legislative proposals to ensure adequate consultation with the

Congress and the private sector during the negotiations, advance

Congressional approval of the negotiations recommended by the President,

and Congressional approval of any trade agreement entered into by the

President as a result of the negotiations.

(5) GENERALNEGOTIATINGOBJECTIVES.—The general negotiating objectives

of the United States under this section are to obtain—

(A) preferential treatment for United States goods;

(B) national treatment and, where appropriate, equivalent competitive

opportunity for United States services and foreign direct investment by

United States persons;

(C) the elimination of barriers to trade in goods and services by United

States persons through standards, testing, labeling, and certification

requirements;

(D) nondiscriminatory government procurement policies and practices

with respect to United States goods and services;

(E) the elimination of other barriers to market access for United States

goods and services, and the elimination of barriers to foreign direct

investment by United States persons;

(F) the elimination of acts, policies, and practices which deny fair and

equitable market opportunities, including foreign government toleration of

anticompetitive business practices by private firms or among private firms

that have the effect of restricting, on a basis that is inconsistent with

commercial considerations, purchasing by such firms of United States

goods and services;

(G) adequate and effective protection of intellectual property rights of

United States persons, and fair and equitable market access for United

States persons that rely upon intellectual property protection;

(H) the elimination of foreign export and domestic subsidies that distort

international trade in United States goods and services or cause material

injury to United States industries;

(I) the elimination of all export taxes;

(J) the elimination of acts, policies, and practices which constitute

export targeting; and

(K) monitoring and effective dispute settlementmechanisms to facilitate

compliance with the matters described in subparagraphs (A) through (J).

B. GENERAL TRADE AGREEMENT AND IMPLEMENTATION
AUTHORITIES
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1. Trade Promotion Authority

Sections 2102(e), 2103, 2104, 2105, 2106, 2108, 2109, 2911, 2912, and 2913
of the Trade Act of 2002

[19 U.S.C. 3803, 3804, 3805, 3806, 3808, 3811, 3812, and 3813; Public Law 107-210 as amended by

Public Law 108-429]

Section 2102(d) of the Trade Act of 2002

[19 U.S.C. 3801; Public Law 107-210]

SEC. 2102. TRADE NEGOTIATING OBJECTIVES.

* * * * * * *

(d) CONSULTATIONS.—

(1) CONSULTATIONS WITH CONGRESSIONAL ADVISERS.—In the course of

negotiations conducted under this title, the United States Trade Representative

shall consult closely and on a timely basis with, and keep fully apprised of the

negotiations, the Congressional Oversight Group convened under section 2107

and all committees of the House of Representatives and the Senate with

jurisdiction over laws that would be affected by a trade agreement resulting

from the negotiations.

(2) CONSULTATION BEFORE AGREEMENT INITIALED.—In the course of

negotiations conducted under this title, the United States Trade Representative

shall—

(A) consult closely and on a timely basis (including immediately before

initialing an agreement) with, and keep fully apprised of the negotiations,

the congressional advisers for trade policy and negotiations appointed

under section 161 of the Trade Act of 1974 (19 U.S.C. 2211), the

Committee on Ways and Means of the House of Representatives, the

Committee on Finance of the Senate, and the Congressional Oversight

Group convened under section 2107; and

(B) with regard to any negotiations and agreement relating to

agricultural trade, also consult closely and on a timely basis (including

immediately before initialing an agreement) with, and keep fully apprised

of the negotiations, the Committee on Agriculture of the House of

Representatives and the Committee onAgriculture, Nutrition, and Forestry

of the Senate.

(e) ADHERENCE TO OBLIGATIONS UNDER URUGUAY ROUND AGREEMENTS.—In

determining whether to enter into negotiations with a particular country, the

President shall take into account the extent to which that country has implemented,

or has accelerated the implementation of, its obligations under the Uruguay Round
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Agreements.

SEC. 2103. TRADE AGREEMENTS AUTHORITY.
(a) AGREEMENTS REGARDING TARIFF BARRIERS.—

(1) IN GENERAL.—Whenever the President determines that one or more

existing duties or other import restrictions of any foreign country or the

United States are unduly burdening and restricting the foreign trade of the

United States and that the purposes, policies, priorities, and objectives of this

title will be promoted thereby, the President—

(A) may enter into trade agreements with foreign countries before—

(i) June 1, 2005; or

(ii) June 1, 2007, if trade authorities procedures are extended under

subsection (c); and

(B) may, subject to paragraphs (2) and (3), proclaim—

(i) such modification or continuance of any existing duty,

(ii) such continuance of existing duty-free or excise treatment, or

(iii) such additional duties,

as the President determines to be required or appropriate to carry out any

such trade agreement.

The President shall notify the Congress of the President's intention to enter into

an agreement under this subsection.

(2) LIMITATIONS.—No proclamation may be made under paragraph (1)

that—

(A) reduces any rate of duty (other than a rate of duty that does not exceed

5 percent ad valorem on the date of the enactment of this Act) to a rate of

duty which is less than 50 percent of the rate of such duty that applies on

such date of enactment;

(B) reduces the rate of duty below that applicable under the Uruguay

Round Agreements, on any import sensitive agricultural product; or

(C) increases any rate of duty above the rate that applied on the date of

the enactment of this Act.

(3) AGGREGATE REDUCTION; EXEMPTION FROM STAGING.—

(A) AGGREGATEREDUCTION.—Except as provided in subparagraph (B),

the aggregate reduction in the rate of duty on any article which is in effect

on any day pursuant to a trade agreement entered into under paragraph (1)

shall not exceed the aggregate reduction which would have been in effect

on such day if—

(i) a reduction of 3 percent ad valorem or a reduction of one-tenth

of the total reduction, whichever is greater, had taken effect on the

effective date of the first reduction proclaimed under paragraph (1) to

carry out such agreement with respect to such article; and

(ii) a reduction equal to the amount applicable under clause (i) had

taken effect at 1-year intervals after the effective date of such first

reduction.
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(B) EXEMPTION FROM STAGING.—No staging is required under

subparagraph (A) with respect to a duty reduction that is proclaimed under

paragraph (1) for an article of a kind that is not produced in the United

States. The United States International Trade Commission shall advise the

President of the identity of articles that may be exempted from staging

under this subparagraph.

(4) ROUNDING.—If the President determines that such action will simplify

the computation of reductions under paragraph (3), the Presidentmay round an

annual reduction by an amount equal to the lesser of—

(A) the difference between the reduction without regard to this

paragraph and the next lower whole number; or

(B) one-half of 1 percent ad valorem.

(5) OTHER LIMITATIONS.—A rate of duty reduction that may not be

proclaimed by reason of paragraph (2) may take effect only if a provision

authorizing such reduction is includedwithin an implementing bill provided for

under section 2105 and that bill is enacted into law.

(6) OTHER TARIFF MODIFICATIONS.—Notwithstanding paragraphs (1)(B),

(2)(A), (2)(C), and (3) through (5), and subject to the consultation and layover

requirements of section 115 of the Uruguay Round Agreements Act, the

President may proclaim the modification of any duty or staged rate reduction of

any duty set forth in Schedule XX, as defined in section 2(5) of that Act, if the

United States agrees to such modification or staged rate reduction in a

negotiation for the reciprocal elimination or harmonization of duties under the

auspices of the World Trade Organization.

(7) AUTHORITYUNDERURUGUAYROUNDAGREEMENTSACTNOTAFFECTED.—

Nothing in this subsection shall limit the authority provided to the President

under section 111(b) of the Uruguay Round Agreements Act (19 U.S.C.

3521(b)).

(b) AGREEMENTS REGARDING TARIFF AND NONTARIFF BARRIERS.—

(1) IN GENERAL.—

(A) Whenever the President determines that—

(i) one or more existing duties or any other import restriction of any

foreign country or the United States or any other barrier to, or other

distortion of, international trade unduly burdens or restricts the

foreign trade of the United States or adversely affects the United

States economy, or

(ii) the imposition of any such barrier or distortion is likely to result

in such a burden, restriction, or effect,

and that the purposes, policies, priorities, and objectives of this title will

be promoted thereby, the President may enter into a trade agreement

described in subparagraph (B) during the period described in

subparagraph (C).

(B) The President may enter into a trade agreement under subparagraph
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(A) with foreign countries providing for—

(i) the reduction or elimination of a duty, restriction, barrier, or

other distortion described in subparagraph (A); or

(ii) the prohibition of, or limitation on the imposition of, such

barrier or other distortion.

(C) The President may enter into a trade agreement under this paragraph

before—

(i) July 1, 2005; or

(ii) July 1, 2007, if trade authorities procedures are extended under

subsection (c).

(2) CONDITIONS.—A trade agreement may be entered into under this

subsection only if such agreement makes progress in meeting the applicable

objectives described in section 2102(a) and (b) and the President satisfies the

conditions set forth in section 2104.

(3) BILLS QUALIFYING FOR TRADE AUTHORITIES PROCEDURES.—

(A) The provisions of section 151 of the Trade Act of 1974 (in this title

referred to as "trade authorities procedures") apply to a bill of either

House of Congress which contains provisions described in subparagraph

(B) to the same extent as such section 151 applies to implementing bills

under that section. A bill to which this paragraph applies shall hereafter in

this title be referred to as an "implementing bill".

(B) The provisions referred to in subparagraph (A) are—

(i) a provision approving a trade agreement entered into under this

subsection and approving the statement of administrative action, if

any, proposed to implement such trade agreement; and

(ii) if changes in existing laws or new statutory authority are

required to implement such trade agreement or agreements,

provisions, necessary or appropriate to implement such trade

agreement or agreements, either repealing or amending existing laws

or providing new statutory authority.

(c) EXTENSIONDISAPPROVALPROCESSFORCONGRESSIONALTRADEAUTHORITIES

PROCEDURES.—

(1) IN GENERAL.—Except as provided in section 2105(b)—

(A) the trade authorities procedures apply to implementing bills

submitted with respect to trade agreements entered into under subsection

(b) before July 1, 2005; and

(B) the trade authorities procedures shall be extended to implementing

bills submitted with respect to trade agreements entered into under

subsection (b) after June 30, 2005, and before July 1, 2007, if (and only

if)—

(i) the President requests such extension under paragraph (2); and

(ii) neither House of the Congress adopts an extension disapproval

resolution under paragraph (5) before July 1, 2005.
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(2) REPORT TO CONGRESS BY THE PRESIDENT.—If the President is of the

opinion that the trade authorities procedures should be extended to

implementing bills described in paragraph (1)(B), the President shall submit to

the Congress, not later than April 1, 2005, a written report that contains a

request for such extension, together with—

(A) a description of all trade agreements that have been negotiated

under subsection (b) and the anticipated schedule for submitting such

agreements to the Congress for approval;

(B) a description of the progress that has been made in negotiations to

achieve the purposes, policies, priorities, and objectives of this title, and a

statement that such progress justifies the continuation of negotiations; and

(C) a statement of the reasons why the extension is needed to complete

the negotiations.

(3) OTHER REPORTS TO CONGRESS.—

(A) REPORT BY THE ADVISORY COMMITTEE.—The President shall

promptly inform the Advisory Committee for Trade Policy and

Negotiations established under section 135 of the Trade Act of 1974 (19

U.S.C. 2155) of the President's decision to submit a report to the Congress

under paragraph (2). The Advisory Committee shall submit to the

Congress as soon as practicable, but not later than June 1, 2005, a written

report that contains—

(i) its views regarding the progress that has been made in

negotiations to achieve the purposes, policies, priorities, and

objectives of this title; and

(ii) a statement of its views, and the reasons therefor, regarding

whether the extension requested under paragraph (2) should be

approved or disapproved.

(B) REPORT BY ITC.—The President shall promptly inform the

International Trade Commission of the President's decision to submit a

report to the Congress under paragraph (2). The International Trade

Commission shall submit to the Congress as soon as practicable, but not

later than June 1, 2005, a written report that contains a reviewand analysis

of the economic impact on the United States of all trade agreements

implemented between the date of enactment of this Act and the date on

which the President decides to seek an extension requested under

paragraph (2).

(4) STATUS OF REPORTS.—The reports submitted to the Congress under

paragraphs (2) and (3), or any portion of such reports, may be classified to the

extent the President determines appropriate.

(5) EXTENSION DISAPPROVAL RESOLUTIONS.—

(A) For purposes of paragraph (1), the term "extension disapproval

resolution" means a resolution of either House of the Congress, the sole

matter after the resolving clause of which is as follows: "That the ____
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disapproves the request of the President for the extension, under section

2103(c)(1)(B)(i) of the Bipartisan Trade Promotion Authority Act of

2002, of the trade authorities procedures under that Act to any

implementing bill submitted with respect to any trade agreement entered

into under section 2103(b) of that Act after June 30, 2005.", with the blank

space being filled with the name of the resolving House of the Congress.

(B) Extension disapproval resolutions—

(i) may be introduced in either House of the Congress by any

member of such House; and

(ii) shall be referred, in the House of Representatives, to the

Committee onWays andMeans and, in addition, to the Committee on

Rules.

(C) The provisions of section 152(d) and (e) of the Trade Act of 1974

(19 U.S.C. 2192(d) and (e)) (relating to the floor consideration of certain

resolutions in the House and Senate) apply to extension disapproval

resolutions.

(D) It is not in order for—

(i) the Senate to consider any extension disapproval resolution not

reported by the Committee on Finance;

(ii) the House of Representatives to consider any extension

disapproval resolution not reported by the Committee on Ways and

Means and, in addition, by the Committee on Rules; or

(iii) either House of the Congress to consider an extension

disapproval resolution after June 30, 2005.

(d) COMMENCEMENTOFNEGOTIATIONS.—In order to contribute to the continued

economic expansion of the United States, the President shall commence

negotiations covering tariff and nontariff barriers affecting any industry, product, or

service sector, and expand existing sectoral agreements to countries that are not

parties to those agreements, in cases where the President determines that such

negotiations are feasible and timely and would benefit the United States. Such

sectors include agriculture, commercial services, intellectual property rights,

industrial and capital goods, government procurement, information technology

products, environmental technology and services, medical equipment and services,

civil aircraft, and infrastructure products. In so doing, the President shall take into

account all of the principal negotiating objectives set forth in section 2102(b).

SEC. 2104. CONSULTATIONS AND ASSESSMENT.
(a) NOTICE AND CONSULTATION BEFORE NEGOTIATION.—The President, with

respect to any agreement that is subject to the provisions of section 2103(b), shall—

(1) provide, at least 90 calendar days before initiating negotiations, written

notice to the Congress of the President's intention to enter into the negotiations

and set forth therein the date the President intends to initiate such negotiations,

the specific United States objectives for the negotiations, and whether the

President intends to seek an agreement, or changes to an existing agreement;
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(2) before and after submission of the notice, consult regarding the

negotiations with the Committee on Finance of the Senate and the Committee

onWays andMeans of the House of Representatives, such other committees of

the House and Senate as the President deems appropriate, and the

Congressional Oversight group convened under section 2107; and

(3) upon the request of a majority of the members of the Congressional

Oversight Group under section 2107(c), meet with the Congressional Oversight

Group before initiating the negotiations or at any other time concerning the

negotiations.

(b) NEGOTIATIONS REGARDING AGRICULTURE.—

(1) IN GENERAL.—Before initiating or continuing negotiations the subject

matter of which is directly related to the subject matter under section

2102(b)(10)(A)(i) with any country, the President shall assess whether United

States tariffs on agricultural products that were bound under the Uruguay

Round Agreements are lower than the tariffs bound by that country. In

addition, the President shall consider whether the tariff levels bound and

applied throughout the world with respect to imports from theUnited States are

higher than United States tariffs and whether the negotiation provides an

opportunity to address any such disparity. The President shall consult with the

Committee on Ways and Means and the Committee on Agriculture of the

House of Representatives and the Committee on Finance and the Committee on

Agriculture, Nutrition, and Forestry of the Senate concerning the results of the

assessment, whether it is appropriate for the United States to agree to further

tariff reductions based on the conclusions reached in the assessment, and how

all applicable negotiating objectives will be met.

(2) SPECIAL CONSULTATIONS ON IMPORT SENSITIVE PRODUCTS.—

(A) Before initiating negotiations with regard to agriculture, and, with

respect to the Free Trade Area for the Americas and negotiations with

regard to agriculture under the auspices of theWorld Trade Organization,

as soon as practicable after the enactment of this Act, the United States

Trade Representative shall—

(i) identify those agricultural products subject to tariff-rate quotas

on the date of enactment of this Act, and agricultural products subject

to tariff reductions by the United States as a result of the Uruguay

Round Agreements, for which the rate of duty was reduced on

January 1, 1995, to a rate which was not less than 97.5 percent of the

rate of duty that applied to such article on December 31, 1994;

(ii) consult with the Committee on Ways and Means and the

Committee on Agriculture of the House of Representatives and the

Committee on Finance and the Committee on Agriculture, Nutrition,

and Forestry of the Senate concerning—

(I) whether any further tariff reductions on the products

identified under clause (i) should be appropriate, taking into
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account the impact of any such tariff reduction on the United

States industry producing the product concerned;

(II) whether the products so identified face unjustified sanitary

or phytosanitary restrictions, including those not based on

scientific principles in contravention of the Uruguay Round

Agreements; and

(III) whether the countries participating in the negotiations

maintain export subsidies or other programs, policies, or

practices that distort world trade in such products and the impact

of such programs, policies, and practices on United States

producers of the products;

(iii) request that the International Trade Commission prepare an

assessment of the probable economic effects of any such tariff

reduction on the United States industry producing the product

concerned and on the United States economy as a whole; and

(iv) upon complying with clauses (i), (ii), and (iii), notify the

Committee onWays andMeans and the Committee on Agriculture of

the House of Representatives and the Committee on Finance and the

Committee on Agriculture, Nutrition, and Forestry of the Senate of

those products identified under clause (i) for which the Trade

Representative intends to seek tariff liberalization in the negotiations

and the reasons for seeking such tariff liberalization.

(B) If, after negotiations described in subparagraph (A) are

commenced—

(i) the United States Trade Representative identifies any additional

agricultural product described in subparagraph (A)(i) for tariff

reductions which were not the subject of a notification under

subparagraph (A)(iv), or

(ii) any additional agricultural product described in subparagraph

(A)(i) is the subject of a request for tariff reductions by a party to the

negotiations,

the Trade Representative shall, as soon as practicable, notify the

committees referred to in subparagraph (A)(iv) of those products and the

reasons for seeking such tariff reductions.

(3) NEGOTIATIONS REGARDINGTHEFISHING INDUSTRY.—Before initiating, or

continuing, negotiations which directly relate to fish or shellfish tradewith any

country, the President shall consult with the Committee on Ways and Means

and the Committee on Resources of the House of Representatives, and the

Committee on Finance and the Committee on Commerce, Science, and

Transportation of the Senate, and shall keep the Committees apprised of

negotiations on an ongoing and timely basis.

(c) NEGOTIATIONS REGARDING TEXTILES.—Before initiating or continuing

negotiations the subject matter of which is directly related to textiles and apparel
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products with any country, the President shall assess whether United States tariffs

on textile and apparel products that were bound under the Uruguay Round

Agreements are lower than the tariffs bound by that country and whether the

negotiation provides an opportunity to address any such disparity. The President

shall consult with the Committee on Ways and Means of the House of

Representatives and the Committee on Finance of the Senate concerning the results

of the assessment, whether it is appropriate for the United States to agree to further

tariff reductions based on the conclusions reached in the assessment, and how all

applicable negotiating objectives will be met.

(d) CONSULTATIONWITH CONGRESS BEFORE AGREEMENTS ENTERED INTO.—

(1) CONSULTATION.—Before entering into any trade agreement under section

2103(b), the President shall consult with—

(A) the Committee onWays andMeans of the House of Representatives

and the Committee on Finance of the Senate;

(B) each other committee of the House and the Senate, and each joint

committee of the Congress, which has jurisdiction over legislation

involving subject matters which would be affected by the trade agreement;

and

(C) the Congressional Oversight Group convened under section 2107.

(2) SCOPE.—The consultation described in paragraph (1) shall include

consultation with respect to—

(A) the nature of the agreement;

(B) how and to what extent the agreement will achieve the applicable

purposes, policies, priorities, and objectives of this title; and

(C) the implementation of the agreement under section 2105, including

the general effect of the agreement on existing laws.

(3) REPORT REGARDING UNITED STATES TRADE REMEDY LAWS.—

(A) CHANGES IN CERTAIN TRADE LAWS.—The President, at least 180

calendar days before the day on which the President enters into a trade

agreement under section 2103(b), shall report to the Committee onWays

andMeans of the House of Representatives and the Committee on Finance

of the Senate—

(i) the range of proposals advanced in the negotiations with respect

to that agreement, that may be in the final agreement, and that could

require amendments to title VII of the Tariff Act of 1930 or to chapter

1 of title II of the Trade Act of 1974; and

(ii) how these proposals relate to the objectives described in section

2102(b)(14).

(B) CERTAIN AGREEMENTS.—With respect to a trade agreement entered

into with Chile or Singapore, the report referred to in subparagraph (A)

shall be submitted by the President at least 90 calendar days before the day

on which the President enters into that agreement.

(C) RESOLUTIONS.—
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(i) At any time after the transmission of the report under

subparagraph (A), if a resolution is introduced with respect to that

report in either House of Congress, the procedures set forth in clauses

(iii) through (vi) shall apply to that resolution if—

(I) no other resolution with respect to that report has

previously been reported in that House of Congress by the

Committee onWays andMeans or the Committee on Finance, as

the case may be, pursuant to those procedures; and

(II) no procedural disapproval resolution under section

2105(b) introduced with respect to a trade agreement entered into

pursuant to the negotiations to which the report under

subparagraph (A) relates has previously been reported in that

House of Congress by the Committee onWays andMeans or the

Committee on Finance, as the case may be.

(ii) For purposes of this subparagraph, the term "resolution" means

only a resolution of either House of Congress, the matter after the

resolving clause of which is as follows: "That the ____ finds that the

proposed changes to United States trade remedy laws contained in the

report of the President transmitted to the Congress on ____ under

section 2104(d)(3) of the Bipartisan Trade Promotion Authority Act

of 2002 with respect to ____, are inconsistent with the negotiating

objectives described in section 2102(b)(14) of that Act.", with the

first blank space being filled with the name of the resolving House of

Congress, the second blank space being filled with the appropriate

date of the report, and the third blank space being filled with the name

of the country or countries involved.

(iii) Resolutions in the House of Representatives—

(I) may be introduced by any Member of the House;

(II) shall be referred to the Committee on Ways and Means

and, in addition, to the Committee on Rules; and

(III) may not be amended by either Committee.

(iv) Resolutions in the Senate—

(I) may be introduced by any Member of the Senate;

(II) shall be referred to the Committee on Finance; and

(III) may not be amended.

(iv) It is not in order for the House of Representatives to consider

any resolution that is not reported by the Committee on Ways and

Means and, in addition, by the Committee on Rules.

(v) It is not in order for the Senate to consider any resolution that is

not reported by the Committee on Finance.

(vi) The provisions of section 152(d) and (e) of the Trade Act of

1974 (19 U.S.C. 2192(d) and (e)) (relating to floor consideration of

certain resolutions in the House and Senate) shall apply to resolutions.
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(e) ADVISORY COMMITTEE REPORTS.—The report required under section

135(e)(1) of the Trade Act of 1974 regarding any trade agreement entered into

under section 2103(a) or (b) of this Act shall be provided to the President, the

Congress, and the United States Trade Representative not later than 30 days after

the date on which the President notifies the Congress under section 2103(a)(1) or

2105(a)(1)(A) of the President's intention to enter into the agreement.

(f) ITC ASSESSMENT.—

(1) IN GENERAL.—The President, at least 90 calendar days before the day on

which the President enters into a trade agreement under section 2103(b), shall

provide the International Trade Commission (referred to in this subsection as

"the Commission") with the details of the agreement as it exists at that time and

request the Commission to prepare and submit an assessment of the agreement

as described in paragraph (2). Between the time the President makes the

request under this paragraph and the time the Commission submits the

assessment, the President shall keep the Commission current with respect to the

details of the agreement.

(2) ITC ASSESSMENT.—Not later than 90 calendar days after the President

enters into the agreement, the Commission shall submit to the President and the

Congress a report assessing the likely impact of the agreement on the United

States economy as a whole and on specific industry sectors, including the

impact the agreement will have on the gross domestic product, exports and

imports, aggregate employment and employment opportunities, the production,

employment, and competitive position of industries likely to be significantly

affected by the agreement, and the interests of United States consumers.

(3) REVIEW OF EMPIRICAL LITERATURE.—In preparing the assessment, the

Commission shall review available economic assessments regarding the

agreement, including literature regarding any substantially equivalent proposed

agreement, and shall provide in its assessment a description of the analyses

used and conclusions drawn in such literature, and a discussion of areas of

consensus and divergence between the various analyses and conclusions,

including those of the Commission regarding the agreement.

SEC. 2105. IMPLEMENTATION OF TRADE AGREEMENTS.
(a) IN GENERAL.—

(1) NOTIFICATION AND SUBMISSION.—Any agreement entered into under

section 2103(b) shall enter into force with respect to the United States if (and

only if)—

(A) the President, at least 90 calendar days before the day on which the

President enters into the trade agreement, notifies the House of

Representatives and the Senate of the President's intention to enter into the

agreement, and promptly thereafter publishes notice of such intention in

the Federal Register;

(B) within 60 days after entering into the agreement, the President

submits to the Congress a description of those changes to existing laws
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that the President considers would be required in order to bring theUnited

States into compliance with the agreement;

(C) after entering into the agreement, the President submits to the

Congress, on a day on which both Houses of Congress are in session, a

copy of the final legal text of the agreement, together with—

(i) a draft of an implementing bill described in section 2103(b)(3);

(ii) a statement of any administrative action proposed to implement

the trade agreement; and

(iii) the supporting information described in paragraph (2); and

(D) the implementing bill is enacted into law.

(2) SUPPORTING INFORMATION.—The supporting information required under

paragraph (1)(C)(iii) consists of—

(A) an explanation as to how the implementing bill and proposed

administrative action will change or affect existing law; and

(B) a statement—

(i) asserting that the agreement makes progress in achieving the

applicable purposes, policies, priorities, and objectives of this title;

and

(ii) setting forth the reasons of the President regarding—

(I) how and to what extent the agreement makes progress in

achieving the applicable purposes, policies, and objectives

referred to in clause (i);

(II) whether and how the agreement changes provisions of an

agreement previously negotiated;

(III) how the agreement serves the interests of United States

commerce;

(IV) how the implementing bill meets the standards set forth in

section 2103(b)(3); and

(V) how and to what extent the agreement makes progress in

achieving the applicable purposes, policies, and objectives

referred to in section 2102(c) regarding the promotion of certain

priorities.

(3) RECIPROCALBENEFITS.—In order to ensure that a foreign country that is

not a party to a trade agreement entered into under section 2103(b) does not

receive benefits under the agreement unless the country is also subject to the

obligations under the agreement, the implementing bill submitted with respect

to the agreement shall provide that the benefits and obligations under the

agreement apply only to the parties to the agreement, if such application is

consistent with the terms of the agreement. The implementing bill may also

provide that the benefits and obligations under the agreement do not apply

uniformly to all parties to the agreement, if such application is consistent with

the terms of the agreement.

(4) DISCLOSUREOFCOMMITMENTS.—Any agreement or other understanding
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with a foreign government or governments (whether oral or in writing) that—

(A) relates to a trade agreement with respect to which the Congress

enacts an implementing bill under trade authorities procedures, and

(B) is not disclosed to the Congress before an implementing bill with

respect to that agreement is introduced in either House of Congress,

shall not be considered to be part of the agreement approved by the Congress

and shall have no force and effect under United States law or in any dispute

settlement body.

(b) LIMITATIONS ON TRADE AUTHORITIES PROCEDURES.—

(1) FOR LACK OF NOTICE OR CONSULTATIONS.—

(A) IN GENERAL.—The trade authorities procedures shall not apply to

any implementing bill submitted with respect to a trade agreement or trade

agreements entered into under section 2103(b) if during the 60-day period

beginning on the date that one House of Congress agrees to a procedural

disapproval resolution for lack of notice or consultations with respect to

such trade agreement or agreements, the other House separately agrees to a

procedural disapproval resolution with respect to such trade agreement or

agreements.

(B) PROCEDURAL DISAPPROVAL RESOLUTION.—

(i) For purposes of this paragraph, the term "procedural disapproval

resolution" means a resolution of either House of Congress, the sole

matter after the resolving clause of which is as follows: "That the

President has failed or refused to notify or consult in accordance with

the Bipartisan Trade Promotion Authority Act of 2002 on

negotiations with respect to ________ and, therefore, the trade

authorities procedures under that Act shall not apply to any

implementing bill submitted with respect to such trade agreement or

agreements.", with the blank space being filled with a description of

the trade agreement or agreements with respect to which the President

is considered to have failed or refused to notify or consult.

(ii) For purposes of clause (i), the President has "failed or refused

to notify or consult in accordance with the Bipartisan Trade

Promotion Authority Act of 2002" on negotiations with respect to a

trade agreement or trade agreements if—

(I) the President has failed or refused to consult (as the case

may be) in accordance with section 2104 or 2105 with respect to

the negotiations, agreement, or agreements;

(II) guidelines under section 2107(b) have not been developed

or met with respect to the negotiations, agreement, or

agreements;

(III) the President has not met with the Congressional

Oversight Group pursuant to a request made under section

2107(c) with respect to the negotiations, agreement, or
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agreements; or

(IV) the agreement or agreements fail to make progress in

achieving the purposes, policies, priorities, and objectives of this

title.

(2) PROCEDURES FOR CONSIDERING RESOLUTIONS.—

(A) Procedural disapproval resolutions—

(i) in the House of Representatives—

(I) may be introduced by any Member of the House;

(II) shall be referred to the Committee on Ways and Means

and, in addition, to the Committee on Rules; and

(III) may not be amended by either Committee; and

(ii) in the Senate—

(I) may be introduced by any Member of the Senate;

(II) shall be referred to the Committee on Finance; and

(III) may not be amended.

(B) The provisions of section 152(d) and (e) of the Trade Act of 1974

(19 U.S.C. 2192(d) and (e)) (relating to the floor consideration of certain

resolutions in the House and Senate) apply to a procedural disapproval

resolution introduced with respect to a trade agreement if no other

procedural disapproval resolution with respect to that trade agreement has

previously been reported in that House of Congress by the Committee on

Ways and Means or the Committee on Finance, as the case may be, and if

no resolution described in section 2104(d)(3)(C)(ii) with respect to that

trade agreement has been reported in that House of Congress by the

Committee onWays andMeans or the Committee on Finance, as the case

may be, pursuant to the procedures set forth in clauses (iii) through (vi) of

such section 2104(d)(3)(C).

(C) It is not in order for the House of Representatives to consider any

procedural disapproval resolution not reported by the Committee onWays

and Means and, in addition, by the Committee on Rules.

(D) It is not in order for the Senate to consider any procedural

disapproval resolution not reported by the Committee on Finance.

(3) FOR FAILURE TOMEETOTHERREQUIREMENTS.—Not later thanDecember

31, 2002, the Secretary of Commerce, in consultation with the Secretary of

State, the Secretary of the Treasury, the Attorney General, and the United

States Trade Representative, shall transmit to the Congress a report setting

forth the strategy of the executive branch to address concerns of the Congress

regarding whether dispute settlement panels and the Appellate Body of the

WTO have added to obligations, or diminished rights, of the United States, as

described in section 2101(b)(3). Trade authorities procedures shall not apply to

any implementing bill with respect to an agreement negotiated under the

auspices of theWTO unless the Secretary of Commerce has issued such report

in a timely manner.
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(c) RULES OFHOUSEOFREPRESENTATIVES ANDSENATE.—Subsection (b) of this

section, section 2103(c), and section 2104(d)(3)(C) are enacted by the Congress—

(1) as an exercise of the rulemaking power of the House of Representatives

and the Senate, respectively, and as such are deemed a part of the rules of each

House, respectively, and such procedures supersede other rules only to the

extent that they are inconsistent with such other rules; and

(2) with the full recognition of the constitutional right of either House to

change the rules (so far as relating to the procedures of that House) at any time,

in the same manner, and to the same extent as any other rule of that House.

SEC. 2106. TREATMENT OF CERTAIN TRADE AGREEMENTS FOR WHICH

NEGOTIATIONS HAVE ALREADY BEGUN.
(a) CERTAINAGREEMENTS.—Notwithstanding the prenegotiation notification and

consultation requirement described in section 2104(a), if an agreement to which

section 2103(b) applies—

(1) is entered into under the auspices of the World Trade Organization,

(2) is entered into with Chile,

(3) is entered into with Singapore, or

(4) establishes a Free Trade Area for the Americas,

and results from negotiations that were commenced before the date of the

enactment of this Act, subsection (b) shall apply.

(b) TREATMENT OF AGREEMENTS.—In the case of any agreement to which

subsection (a) applies—

(1) the applicability of the trade authorities procedures to implementing bills

shall be determined without regard to the requirements of section 2104(a)

(relating only to 90 days notice prior to initiating negotiations), and any

procedural disapproval resolution under section 2105(b)(1)(B) shall not be in

order on the basis of a failure or refusal to comply with the provisions of

section 2104(a); and

(2) the President shall, as soon as feasible after the enactment of this Act—

(A) notify the Congress of the negotiations described in subsection (a),

the specific United States objectives in the negotiations, and whether the

President is seeking a new agreement or changes to an existing agreement;

and

(B) before and after submission of the notice, consult regarding the

negotiations with the committees referred to in section 2104(a)(2) and the

Congressional Oversight Group convened under section 2107.

[SEC. 2107. CONGRESSIONALOVERSIGHTGROUP.—TEXTREPRINTED INCHAP. 14]
SEC. 2108. ADDITIONAL IMPLEMENTATION AND ENFORCEMENT

REQUIREMENTS.
(a) INGENERAL.—At the time the President submits to the Congress the final text

of an agreement pursuant to section 2105(a)(1)(C), the President shall also submit a

plan for implementing and enforcing the agreement. The implementation and

enforcement plan shall include the following:
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(1) BORDER PERSONNEL REQUIREMENTS.—A description of additional

personnel required at border entry points, including a list of additional customs

and agricultural inspectors.

(2) AGENCY STAFFING REQUIREMENTS.—A description of additional

personnel required by Federal agencies responsible for monitoring and

implementing the trade agreement, including personnel required by the Office

of the United States Trade Representative, the Department of Commerce, the

Department of Agriculture (including additional personnel required to

implement sanitary and phytosanitary measures in order to obtain market

access for United States exports), the Department of the Treasury, and such

other agencies as may be necessary.

(3) CUSTOMS INFRASTRUCTURE REQUIREMENTS.—A description of the

additional equipment and facilities needed by the United States Customs

Service.

(4) IMPACT ON STATE AND LOCAL GOVERNMENTS.—A description of the

impact the trade agreement will have on State and local governments as a result

of increases in trade.

(5) COST ANALYSIS.—An analysis of the costs associated with each of the

items listed in paragraphs (1) through (4).

(b) BUDGETSUBMISSION.—The President shall include a request for the resources

necessary to support the plan described in subsection (a) in the first budget that the

President submits to the Congress after the submission of the plan.

SEC. 2109. COMMITTEE STAFF.
The grant of trade promotion authority under this title is likely to increase the

activities of the primary committees of jurisdiction in the area of international trade.

In addition, the creation of the Congressional Oversight Group under section 2107

will increase the participation of a broader number of Members of Congress in the

formulation of United States trade policy and oversight of the international trade

agenda for the United States. The primary committees of jurisdiction should have

adequate staff to accommodate these increases in activities.

[SEC. 2110. CONFORMING AMENDMENTS.]
SEC. 2111. REPORT ON IMPACT OF TRADE PROMOTION AUTHORITY.
(a) INGENERAL.—Not later than 1 year after the date of enactment of this Act, the

International Trade Commission shall report to the Committee on Finance of the

Senate and the Committee on Ways and Means of the House of Representatives

regarding the economic impact on the United States of the trade agreements

described in subsection (b).

(b) AGREEMENTS.—The trade agreements described in this subsection are the

following:

(1) The United States-Israel Free Trade Agreement.

(2) The United States-Canada Free Trade Agreement.

(3) The North American Free Trade Agreement.

(4) The Uruguay Round Agreements.
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(5) The Tokyo Round of Multilateral Trade Negotiations.

SEC. 2112. INTERESTS OF SMALL BUSINESS.
The Assistant United States Trade Representative for Industry and

Telecommunications shall be responsible for ensuring that the interests of small

business are considered in all trade negotiations in accordance with the objective

described in section 2102(a)(8). It is the sense of the Congress that the small

business functions should be reflected in the title of the Assistant United States

Trade Representative assigned the responsibility for small business.

SEC. 2113. DEFINITIONS.
In this title:

(1) AGREEMENT ON AGRICULTURE.—The term "Agreement on Agriculture"

means the agreement referred to in section 101(d)(2) of the Uruguay Round

Agreements Act (19 U.S.C. 3511(d)(2)).

(2) AGREEMENT ON SAFEGUARDS.—The term "Agreement on Safeguards

means the agreement referred to in section 101(d)(12) of the Uruguay Round

Agreements Act (19 U.S.C. 3511(d)(12)).

(3) AGREEMENTON SUBSIDIES ANDCOUNTERVAILINGMEASURES.—The term

"Agreement on Subsidies and CountervailingMeasures" means the agreement

referred to in section 101(d)(12) of the Uruguay Round Agreements Act (19

U.S.C. 3511(d)(12)).

(4) ANTIDUMPINGAGREEMENT.—The term "AntidumpingAgreement" means

the Agreement on Implementation of Article VI of the General Agreement on

Tariffs and Trade 1994 referred to in section 101(d)(7) of the Uruguay Round

Agreements Act (19 U.S.C. 3511(d)(7)).

(5) APPELLATE BODY.—The term "Appellate Body" means the Appellate

Body established under Article 17.1 of the Dispute Settlement Understanding.

(6) CORE LABOR STANDARDS.—The term "core labor standards" means—

(A) the right of association;

(B) the right to organize and bargain collectively;

(C) a prohibition on the use of any form of forced or compulsory labor;

(D) a minimum age for the employment of children; and

(E) acceptable conditions of work with respect to minimum wages,

hours of work, and occupational safety and health.

(7) DISPUTE SETTLEMENTUNDERSTANDING.—The term "Dispute Settlement

Understanding" means the Understanding on Rules and ProceduresGoverning

the Settlement of Disputes referred to in section 101(d)(16) of the Uruguay

Round Agreements Act.

(8) GATT 1994.—The term "GATT 1994" has the meaning given that term

in section 2 of the Uruguay Round Agreements Act (19 U.S.C. 3501).

(9) ILO.—The term "ILO" means the International Labor Organization.

(10) IMPORT SENSITIVE AGRICULTURAL PRODUCT.—The term "import

sensitive agricultural product" means an agricultural product—

(A) with respect to which, as a result of the Uruguay RoundAgreements
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the rate of duty was the subject of tariff reductions by the United States

and, pursuant to such Agreements, was reduced on January 1, 1995, to a

rate that was not less than 97.5 percent of the rate of duty that applied to

such article on December 31, 1994; or

(B) which was subject to a tariff-rate quota on the date of the enactment

of this Act.

(11) UNITED STATES PERSON.—The term "United States person" means—

(A) a United States citizen;

(B) a partnership, corporation, or other legal entity organized under the

laws of the United States; and

(C) a partnership, corporation, or other legal entity that is organized

under the laws of a foreign country and is controlled by entities described

in subparagraph (B) or United States citizens, or both.

(12) URUGUAY ROUND AGREEMENTS.—The term "Uruguay Round

Agreements" has the meaning given that term in section 2(7) of the Uruguay

Round Agreements Act (19 U.S.C. 3501(7)).

(13) WORLD TRADE ORGANIZATION; WTO.—The terms "World Trade

Organization" and "WTO" mean the organization established pursuant to the

WTO Agreement.

(14) WTO AGREEMENT.—The term "WTO Agreement" means the

Agreement Establishing the World Trade Organization entered into on April

15, 1994.

(15)WTOMEMBER.—The term "WTOmember" has the meaning given that

term in section 2(10) of the Uruguay Round Agreements Act (19 U.S.C.

3501(10)).

2. Congressional Trade Promotion Authority and Other Procedures With
Respect to Presidential Actions

Sections 151-154 of the Trade Act of 1974, as amended

[19 U.S.C. 2191-2194; Public Law 93-618, as amended by Public Law 96-39, Public Law 98-573,

Public Law 100-418, Public Law 101-382, Public Law 103-465, Public Law 104-295, and Public Law

107-210]

SEC. 151. BILLS IMPLEMENTING TRADE AGREEMENTS ON NONTARIFF BARRIERS

AND RESOLUTIONS APPROVING COMMERCIAL AGREEMENTS WITH COMMUNIST

COUNTRIES.
(a) RULES OF HOUSE OF REPRESENTATIVES AND SENATE.—This section and

sections 152 and 153 are enacted by the Congress—

(1) as an exercise of the rulemaking power of the House of Representatives

and the Senate, respectively, and as such they are deemed a part of the rules of

each House, respectively, but applicable only with respect to the procedure to

be followed in that House in the case of implementing bills described in
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subsection (b)(1), implementing revenues bills described in subsection (b)(2),

approval resolutions described in subsection (b)(3), and resolutions described

in subsections 152(a) and 153(a); and they supersede other rules only to the

extent that they are inconsistent therewith; and

(2) with full recognition of the constitutional right of either House to change

the rules (so far as relating to the procedure of that House) at any time, in the

same manner and to the same extent as in the case of any other rule of that

House.

(b) DEFINITIONS.—For purposes of this section—

(1) The term “implementing bill” means only a bill of either House of

Congress which is introduced as provided in subsection (c) with respect to one

or more trade agreements, or with respect to an extension described in section

282(c)(3) of the Uruguay Round Agreements Act, submitted to the House of

Representatives and the Senate under section 102 of this Act, section 282 of the

Uruguay Round Agreements Act, or section 2105(a)(1) of the Bipartisan Trade

Promotion Authority Act of 2002 and which contains—

(A) a provision approving such trade agreement or agreements or such

extension,

(B) a provision approving the statement of administrative action (if any)

proposed to implement such trade agreement or agreements, and

(C) if changes in existing laws or new statutory authority is required to

implement such trade agreement or agreements or such extension,

provisions, necessary or appropriate to implement such trade agreement or

agreements or such extension, either repealing or amending existing laws

or providing new statutory authority.

(2) The term “implementing revenue bill” or resolution means an

implementing bill or approval resolution which contains one or more revenue

measures by reason of which it must originate in the House of Representatives.

(3) The term “approval resolution” means only a joint resolution of the two

Houses of the Congress, the matter after the resolving clause of which is as

follows: “That the Congress approves the extension of nondiscriminatory

treatment with respect to the products of _____ transmitted by the President to

the Congress on ____.”, the first blank space being filled with the name of the

country involved and the second blank space being filled with the appropriate

date.

(c) INTRODUCTION AND REFERRAL.—

(1) On the day on which a trade agreement or extension is submitted to the

House of Representatives and the Senate under section 102, section 282 of the

Uruguay Round Agreements Act, or section 2105(a)(1) of the Bipartisan Trade

Promotion Authority Act of 2002, the implementing bill submitted by the

President with respect to such trade agreement or extension shall be introduced

(by request) in the House by the majority leader of the House, for himself and

the minority leader of the House, or by Members of the House designated by
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the majority leader and minority leader of the House; and shall be introduced

(by request) in the Senate by the majority leader of the Senate, for himself and

the minority leader of the Senate, or by Members of the Senate designated by

the majority leader and minority leader of the Senate. If either House is not in

session on the day on which such a trade agreement or extension is submitted,

the implementing bill shall be introduced in that House as provided in the

preceding sentence, on the first day thereafter on which the House is in session.

Such bills shall be referred by the Presiding Officers of the respective Houses

to the appropriate committee, or, in the case of a bill containing provisions

within the jurisdiction of two or more committees, jointly to such committees

for consideration of those provisions within their respective jurisdictions.

(2) On the day on which a bilateral commercial agreement, entered into

under title IV of this Act after the date of the enactment of this Act, is

transmitted to the House of Representatives and the Senate, an approval

resolution with respect to such agreement shall be introduced (by request) in

the House by the majority leader of the House, for himself and the minority

leader of the House, or by Members of the House designated by the majority

leader and minority leader of the House; and shall be introduced (by request) in

the Senate by the majority leader of the Senate, for himself and the minority

leader of the Senate, or by Members of the Senate designated by the majority

leader and minority leader of the Senate. If either House is not in session on the

day on which such an agreement is transmitted, the approval resolution with

respect to such agreement shall be introduced in that House, as provided in the

preceding sentence, on the first day thereafter on which that House is in

session. The approval resolution introduced in the House shall be referred to

the Committee on Ways and Means and the approval resolution introduced in

the Senate shall be referred to the Committee on Finance.

(d) AMENDMENTS PROHIBITED.—No amendment to an implementing bill or

approval resolution shall be in order in either the House of Representatives or the

Senate; and no motion to suspend the application of this subsection shall be in order

in either House, nor shall it be in order in either House for the Presiding Officer to

entertain a request to suspend the application of this subsection by unanimous

consent.

(e) PERIOD FOR COMMITTEE AND FLOOR CONSIDERATION.—

(1) Except as provided in paragraph (2), if the committee or committees of

either House to which an implementing bill or approval resolution has been

referred have not reported it at the close of the 45th day after its introduction,

such committee or committees shall be automatically discharged from further

consideration of the bill or resolution and it shall be placed on the appropriate

calendar. A vote on final passage of the bill or resolution shall be taken in each

House on or before the close of the 15th day after the bill or resolution is

reported by the committee or committees of that House to which it was

referred, or after such committee or committees have been discharged from
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further consideration of the bill or resolution. If prior to the passage by one

House of an implementing bill or approval resolution of that House, that House

receives the same implementing bill or approval resolution from the other

House, then—

(A) the procedure in that House shall be the same as if no implementing

bill or approval resolution had been received from the other House; but

(B) the vote on final passage shall be on the implementing bill or

approval resolution of the other House.

(2) The provisions of paragraph (1) shall not apply in the Senate to an

implementing revenue bill or resolution. An implementing revenue bill or

resolution received from the House shall be referred to the appropriate

committee or committees of the Senate. If such committee or committees have

not reported such bill at the close of the 15th day after its receipt by the Senate

(or, if later, before the close of the 45th day after the corresponding

implementing revenue bill or resolution was introduced in the Senate), such

committee or committees shall be automatically discharged from further

consideration of such bill or resolution and it shall be placed on the calendar. A

vote on final passage of such bill or resolution shall be taken in the Senate on

or before the close of the 15th day after such bill or resolution is reported by

the committee or committees of the Senate to which it was referred, or after

such committee or committees have been discharged from further consideration

of such bill or resolution.

(3) For purposes of paragraphs (1) and (2), in computing a number of days in

either House, there shall be excluded any day on which that House was not in

session.

(f) FLOOR CONSIDERATION IN THE HOUSE.—

(1) Amotion in the House of Representatives to proceed to the consideration

of an implementing bill or approval resolution shall be highly privileged and

not debatable. An amendment to the motion shall not be in order, nor shall it be

in order to move to reconsider the vote by which the motion is agreed to or

disagreed to.

(2) Debate in the House of Representatives on an implementing bill or

approval resolution shall be limited to not more than 20 hours, which shall be

divided equally between those favoring and those opposing the bill or

resolution. A motion further to limit debate shall not be debatable. It shall not

be in order to move to recommit an implementing bill or approval resolution or

to move to reconsider the vote by which an implementing bill or approval

resolution is agreed to or disagreed to.

(3) Motions to postpone, made in the House of Representatives with respect

to the consideration of an implementing bill or approval resolution, and

motions to proceed to the consideration of other business, shall be decided

without debate.

(4) All appeals from the decisions of the Chair relating to the application of
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the Rules of the House of Representatives to the procedure relating to an

implementing bill or approval resolution shall be decided without debate.

(5) Except to the extent specifically provided in the preceding provisions of

this subsection, consideration of an implementing bill or approval resolution

shall be governed by the Rules of the House of Representatives applicable to

other bills and resolutions in similar circumstances.

(g) FLOOR CONSIDERATION IN THE SENATE.—

(1) A motion in the Senate to proceed to the consideration of an

implementing bill or approval resolution shall be privileged and not debatable.

An amendment to the motion shall not be in order, nor shall it be in order to

move to reconsider the vote by which the motion is agreed to or disagreed to.

(2) Debate in the Senate on an implementing bill or approval resolution, and

all debatable motions and appeals in connection therewith, shall be limited to

not more than 20 hours. The time shall be equally divided between, and

controlled by, the majority leader and the minority leader or their designees.

(3) Debate in the Senate on any debatable motion or appeal in connection

with an implementing bill or approval resolution shall be limited to not more

than 1 hour, to be equally divided between, and controlled by, the mover and

the manager of the bill or resolution, except that in the event themanager of the

bill or resolution is in favor of any such motion or appeal, the time in

opposition thereto, shall be controlled by the minority leader or his designee.

Such leaders, or either of them, may, from time under their control on the

passage of an implementing bill or approval resolution, allot additional time to

any Senator during the consideration of any debatable motion or appeal.

(4) A motion in the Senate to further limit debate is not debatable. Amotion

to recommit an implementing bill or approval resolution is not in order.

SEC. 152. RESOLUTIONS DISAPPROVING CERTAIN ACTIONS.
(a) CONTENTS OF RESOLUTION.—

(1) For purposes of this section, the term “resolution” means only—

(A) a joint resolution of the two Houses of the Congress, thematter after

the resolving clause of which is as follows: “That the Congress does not

approve the action taken by, or the determination of the President under

section 203 of the Trade Act of 1974 transmitted to the Congress on

____.”, the blank space being filled with the appropriate date; and

(B) a joint resolution of the two Houses of Congress, the matter after the

resolving clause of which is as follows: “That the Congress does not

approve ____ transmitted to the Congress on _____.”, with the first blank

space being filled in accordance with paragraph (2), and the second blank

space being filled with the appropriate date.

(2) The first blank space referred to in paragraph (1)(B) shall be filled, in the

case of a resolution referred to in section 407(c)(2), with the phrase “the report of

the President submitted under section ___ of the Trade Act of 1974 with respect

to ___” (with the first blank space being filled with “402(b)” or “409(b)”, as
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appropriate, and the second blank space being filled with the name of the country

involved).

(b) REFERENCE TO COMMITTEES.—All resolutions introduced in the House of

Representatives shall be referred to the Committee on Ways and Means and all

resolutions introduced in the Senate shall be referred to the Committee on Finance.

(c) DISCHARGE OF COMMITTEES.—

(1) If the committee of either House to which a resolution has been referred

has not reported it at the end of 30 days after its introduction, not counting any

day which is excluded under section 154(b), it is in order to move either to

discharge the committee from further consideration of the resolution or to

discharge the committee from further consideration of any other resolution

introduced with respect to the samematter, except that amotion to discharge—

(A) may only be made on the second legislative day after the calendar

day on which the Member making the motion announces to the House his

intention to do so; and

(B) is not in order after the Committee has reported a resolution with

respect to the same matter.

(2) A motion to discharge under paragraph (1) may be made only by an

individual favoring the resolution, and is highly privileged in the House and

privileged in the Senate; and debate thereon shall be limited to not more than 1

hour, the time to be divided in the House equally between those favoring and

those opposing the resolution, and to be divided in the Senate equally between,

and controlled by, the majority leader and the minority leader or their

designees. An amendment to the motion is not in order, and it is not in order to

move to reconsider the vote by which the motion is agreed to or disagreed to.

(d) FLOOR CONSIDERATION IN THE HOUSE.—

(1) Amotion in the House of Representatives to proceed to the consideration

of a resolution shall be highly privileged and not debatable. An amendment to

the motion shall not be in order, nor shall it be in order to move to reconsider

the vote by which the motion is agreed to or disagreed to.

(2) Debate in the House of Representatives on a resolution shall be limited to

not more than 20 hours, which shall be divided equally between those favoring

and those opposing the resolution. Amotion further to limit debate shall not be

debatable. No amendment to, or motion to recommit, the resolution shall be in

order. It shall not be in order to move to reconsider the vote by which a

resolution is agreed to or disagreed to.

(3) Motions to postpone, made in the House of Representatives with respect

to the consideration of a resolution, and motions to proceed to the

consideration of other business, shall be decided without debate.

(4) All appeals from the decisions of the Chair relating to the application of

the Rules of the House of Representatives to the procedure relating to a

resolution shall be decided without debate.

(5) Except to the extent specifically provided in the preceding provisions of
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this subsection, consideration of a resolution in the House of Representatives

shall be governed by the Rules of the House of Representatives applicable to

other resolutions in similar circumstances.

(e) FLOOR CONSIDERATION IN THE SENATE.—

(1) A motion in the Senate to proceed to the consideration of a resolution

shall be privileged. An amendment to the motion shall not be in order, nor shall

it be in order to move to reconsider the vote by which the motion is agreed to

or disagreed to.

(2) Debate in the Senate on a resolution, and all debatable motions and

appeals in connection therewith, shall be limited to not more than 20 hours, to

be equally divided between, and controlled by, the majority leader and the

minority leader or their designees.

(3) Debate in the Senate on any debatable motion or appeal in connection

with a resolution shall be limited to not more than 1 hour, to be equally divided

between, and controlled by, the mover and the manager of the resolution,

except that in the event the manager of the resolution is in favor of any such

motion or appeal, the time in opposition thereto, shall be controlled by the

minority leader or his designee. Such leaders, or either of them,may, from time

under their control on the passage of a resolution, allot additional time to any

Senator during the consideration of any debatable motion or appeal.

(4) A motion in the Senate to further limit debate on a resolution, debatable

motion, or appeal is not debatable. No amendment to, or motion to recommit, a

resolution is in order in the Senate.

(f) PROCEDURES IN THE SENATE.—

(1) Except as otherwise provided in this section, the following procedures

shall apply in the Senate to a resolution to which this section applies:

(A)(i) Except as provided in clause (ii), a resolution that has passed the

House of Representatives shall, when received in the Senate, be referred to

the Committee on Finance for consideration in accordance with this section.

(ii) If a resolution to which this section applies was introduced in

the Senate before receipt of a resolution that has passed the House of

Representatives, the resolution from the House of Representatives

shall, when received in the Senate, be placed on the calendar. If this

clause applies, the procedures in the Senate with respect to a

resolution introduced in the Senate that contains the identical matter

as the resolution that passed the House of Representatives shall be the

same as if no resolution had been received from the House of

Representatives, except that the vote on passage in the Senate shall be

on the resolution that passed the House of Representatives.

(B) If the Senate passes a resolution before receiving from the House of

Representatives a joint resolution that contains the identical matter, the

joint resolution shall be held at the desk pending receipt of the joint

resolution from the House of Representatives. Upon receipt of the joint
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resolution from the House of Representatives, such joint resolution shall

be deemed to be read twice, considered, read the third time, and passed.

(2) If the texts of joint resolutions described in section 152 or 153(a),

whichever is applicable concerning any matter are not identical—

(A) the Senate shall vote passage on the resolution introduced in the

Senate, and

(B) the text of the joint resolution passed by the Senate shall,

immediately upon its passage (or, if later, upon receipt of the joint

resolution passed by the House), be substituted for the text of the joint

resolution passed by the House of Representatives, and such resolution, as

amended, shall be returned with a request for a conference between the

two Houses.

(3) Consideration in the Senate of any veto message with respect to a joint

resolution described in subsection (a)(2)(B) or section 153(a), including

consideration of all debatable motions and appeals in connection therewith,

shall be limited to 10 hours, to be equally divided between, and controlled by,

the majority leader and the minority leader or their designees.

SEC. 153. RESOLUTIONSRELATINGTOEXTENSIONOFWAIVERAUTHORITYUNDER

SECTION 402.
(a) CONTENTS OF RESOLUTIONS.—For purposes of this section, the term

“resolution” means only a joint resolution of the twoHouses of Congress, thematter

after the resolving clause of which is as follows: “That the Congress does not

approve the extension of the authority contained in section 402(c) of the Trade Act

of 1974 recommended by the President to the Congress on ____ with respect to

____.”, with the first blank space being filled with the appropriate date, and the

second blank space being filled with the names of those countries, if any, with

respect to which such extension of authority is not approved, and with the clause

beginning with “with-respect-to” being omitted if the extension of the authority is

not approved with respect to any country.

(b) APPLICATION OF RULES OF SECTION 152; EXCEPTIONS.—

(1) Except as provided in this section, the provisions of section 152 shall

apply to resolutions described in subsection (a).

(2) In applying section 152(c)(1), all calendar days shall be counted.

(3) That part of section 152(d)(2) which provides that no amendment is in

order shall not apply to any amendment to a resolution which is limited to

striking out or inserting the names of one or more countries or to striking out or

inserting a with-respect-to clause. Debate in the House of Representatives on

any amendment to a resolution shall be limited to not more than 1 hour which

shall be equally divided between those favoring and those opposing the

amendment. Amotion in the House to further limit debate on an amendment to

a resolution is not debatable.

(4) That part of section 152(e)(4) which provides that no amendment is in

order shall not apply to any amendment to a resolution which is limited to
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striking out or inserting the names of one or more countries or to striking out or

inserting a with-respect-to clause. The time limit on a debate on a resolution in

the Senate under section 152(e)(2) shall include all amendments to a resolution.

Debate in the Senate on any amendment to a resolution shall be limited to not

more than 1 hour, to be equally divided between, and controlled by, the mover

and the manager of the resolution, except that in the event the manager of the

resolution is in favor of any such amendment, the time in opposition thereto

shall be controlled by the minority leader or his designee. The majority leader

and minority leader may, from time under the control on the passage of a

resolution, allot additional time to any Senator during the consideration of any

amendment. Amotion in the Senate to further limit debate on an amendment to

a resolution is not debatable.

(c) CONSIDERATION OF SECOND RESOLUTION NOT IN ORDER.—It shall not be in

order in either the House of Representatives or the Senate to consider a resolution

with respect to a recommendation of the President under section 402(d) (other than

a resolution described in subsection (a) received from the other House), if that

House has adopted a resolution with respect to the same recommendation.

(d) PROCEDURES RELATING TO CONFERENCE REPORTS IN THE SENATE.—

(1) Consideration in the Senate of the conference report on any joint

resolution described in subsection (a), including consideration of all

amendments in disagreement (and all amendments thereto), and consideration

of all debatable motions and appeals in connection therewith, shall be limited

to 10 hours, to be equally divided between, and controlled by, the majority

leader and the minority leader or their designees. Debate on any debatable

motion or appeal related to the conference report shall be limited to 1 hour, to

be equally divided between, and controlled by, the mover and the manager of

the conference report.

(2) In any case in which there are amendments in disagreement, time on each

amendment shall be limited to 30 minutes, to be equally divided between, and

controlled by, the manager of the conference report and the minority leader or

his designee. No amendment to any amendment in disagreement shall be

received unless it is a germane amendment.

SEC. 154. SPECIAL RULES RELATING TO CONGRESSIONAL PROCEDURES.
(a) DELIVERYOFDOCUMENTS TOBOTHHOUSES.—Whenever, pursuant to section

102(e), 203(b), 402(d), or 407 (a) or (b), a document is required to be transmitted to

the Congress, copies of such document shall be delivered to both Houses of

Congress on the same day and shall be delivered to the Clerk of the House of

Representatives if the House is not in session and to the Secretary of the Senate if

the Senate is not in session.

(b) COMPUTATION OF 90-DAY PERIOD.—For purposes of sections 203(c), and

407(c)(2), the 90-day period referred to in such sections shall be computed by

excluding—

(1) the days on which either House is not in session because of an adjournment of
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more than 3 days to a day certain or an adjournment of the Congress sine die, and

(2) any Saturday and Sunday, not excluded under paragraph (1), when either

House is not in session.

3. Trade Agreement Implementation Authority and Amendment
Procedures

Sections 111(b) and 115 of the Uruguay Round Agreements Act
[19 U.S.C. 3521, 3524; Public Law 103-465]

SEC. 111. TARIFF MODIFICATIONS.

* * * * * * *

(b) OTHER TARIFF MODIFICATIONS.—Subject to the consultation and layover

requirements of section 115, the President may proclaim—

(1) the modification of any duty or staged rate reduction of any duty set forth

in Schedule XX if—

(A) the United States agrees to such modification or staged rate

reduction in a multilateral negotiation under the auspices of theWTO, and

(B) suchmodification or staged rate reduction applies to the rate of duty

on an article contained in a tariff category that was the subject of

reciprocal duty elimination or harmonization negotiations during the

Uruguay Round of multilateral trade negotiations, and

(2) such modifications as are necessary to correct technical errors in

Schedule XX or to make other rectifications to the Schedule.

* * * * * * *

SEC. 115. CONSULTATION AND LAYOVER REQUIREMENTS FOR, AND EFFECTIVE

DATE OF, PROCLAIMED ACTIONS.
If a provision of this Act provides that the implementation of an action by the

President by proclamation is subject to the consultation and layover requirements of

this section, such action may be proclaimed only if—

(1) the President has obtained advice regarding the proposed action from—

(A) the appropriate advisory committees established under section 135

of the Trade Act of 1974 (19 U.S.C. 2155), and

(B) the International Trade Commission;

(2) the President has submitted a report to the Committee on Ways and

Means of the House of Representatives and the Committee on Finance of the

Senate that sets forth—

(A) the action proposed to be proclaimed and the reasons for such

actions, and

(B) the advice obtained under paragraph (1);
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(3) a period of 60 calendar days, beginning with the first day on which the

President has met the requirements of paragraphs (1) and (2) with respect to

such action, has expired; and

(4) the President has consulted with such committees regarding the proposed

action during the period referred to in paragraph (3).

Sections 103 and 104 of the North American Free Trade Agreement
Implementation Act

[19 U.S.C. 3313 and 3314; Public Law 103-182]

SEC. 103. CONSULTATION AND LAYOVER REQUIREMENTS FOR, AND EFFECTIVE

DATE OF, PROCLAIMED ACTIONS.
(a) CONSULTATION AND LAYOVER REQUIREMENTS.—If a provision of this Act

provides that the implementation of an action by the President by proclamation is

subject to the consultation and layover requirements of this section, such actionmay

be proclaimed only if—

(1) the President has obtained advice regarding the proposed action from—

(A) the appropriate advisory committees established under section 135

of the Trade Act of 1974, and

(B) the International Trade Commission;

(2) the President has submitted a report to the Committee on Ways and

Means of the House of Representatives and the Committee on Finance of the

Senate that sets forth—

(A) the action proposed to be proclaimed and the reasons therefor, and

(B) the advice obtained under paragraph (1);

(3) a period of 60 calendar days, beginning with the first day on which the

President has met the requirements of paragraphs (1) and (2) with respect to

such action, has expired; and

(4) the President has consulted with suchCommittees regarding the proposed

action during the period referred to in paragraph (3).

(b) EFFECTIVEDATEOFCERTAINPROCLAIMEDACTIONS.—Any action proclaimed

by the President under the authority of this Act that is not subject to the consultation

and layover requirements under subsection (a) may not take effect before the 15th

day after the date on which the text of the proclamation is published in the Federal

Register.

SEC. 104. IMPLEMENTINGACTIONS IN ANTICIPATIONOF ENTRY INTOFORCEAND

INITIAL REGULATIONS.
(a) IMPLEMENTING ACTIONS.—After the date of the enactment of this Act—

(1) the President may proclaim such actions; and

(2) other appropriate officers of the United States Government may issue

such regulations; as may be necessary to ensure that any provision of this Act,

or amendment made by this Act, that takes effect on the date the Agreement

enters into force is appropriately implemented on such date, but no such



- 1315 -

proclamation or regulation may have an effective date earlier than the date of

entry into force. The 15-day restriction in section 103(b) on the taking effect of

proclaimed actions is waived to the extent that the application of such

restriction would prevent the taking effect on the date the Agreement enters

into force of any action proclaimed under this section.

(b) INITIALREGULATIONS.—Initial regulations necessary or appropriate to carry

out the actions proposed in the statement of administrative action submitted under

section 101(a)(2) to implement the Agreement shall, to the maximum extent

feasible, be issued within 1 year after the date of entry into force of the Agreement;

except that interim or initial regulations to implement those Uniform Regulations

regarding rules of origin provided for under article 511 of the Agreement shall be

issued no later than the date of entry into force of the Agreement. In the case of any

implementing action that takes effect on a date after the date of entry into force of

the Agreement, initial regulations to carry out that action shall, to the maximum

extent feasible, be issued within 1 year after such effective date.

Sections 2(a) and 3(c) of the Trade Agreements Act of 1979

[19 U.S.C. 2503, 2504; Public Law 96-39]

SEC. 2. APPROVAL OF TRADE AGREEMENTS.
(a) APPROVALOFAGREEMENTSANDSTATEMENTSOFADMINISTRATIVEACTION.—

In accordance with the provisions of sections 102 and 151 of the Trade Act of 1974

(19 U.S.C. 2112 and 2191), the Congress approves the trade agreements described

in subsection (c) submitted to the congress on June 19, 1979, and the statements of

administrative action proposed to implement such trade agreements submitted to the

Congress on that date.

SEC. 3. RELATIONSHIP OF TRADE AGREEMENTS TO UNITED STATES LAW.

* * * * * * *

(c) CHANGES IN STATUTES TO IMPLEMENT A REQUIREMENT, AMENDMENT, OR

RECOMMENDATION.—

(1) PRESIDENTIALDETERMINATION.—Whenever the President determines that

it is necessary or appropriate to amend, repeal, or enact a statute of the United

States in order to implement any requirement of, amendment to, or

recommendation under such an agreement, he shall submit to the Congress a

draft of a bill to accomplish the amendment, repeal, or enactment and a

statement of any administrative action proposed to implement the requirement,

amendment, or recommendation. Not less than 30 days before submitting such

a bill, the President shall consult with the Committee on Ways and Means of

the House of Representatives, the Committee on Finance of the Senate, and

each committee of the House or Senate which has jurisdiction over legislation

involving subject matters which would be affected by such amendment, repeal,
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or enactment. The consultation shall treat all matters relating to the

implementation of such requirement, amendment, or recommendation, as

provided in paragraphs (2) and (3).

(2) CONDITIONS FOR TAKING EFFECT UNDER UNITED STATES LAW.—No such

amendment shall enter into force with respect to the United States, and no such

requirement, amendment, or recommendation shall be implemented under

United States law, unless—

(A) the President, after consultation with the Congress under paragraph

(1), notifies the House of Representatives and the Senate of his

determination and publishes notice of that determination in the Federal

Register,

(B) the President transmits a document to the House of Representatives

and to the Senate containing a copy of the text of such requirement,

amendment, or recommendation, together with—

(i) a draft of a bill to amend or repeal provisions of existing statutes

or to create statutory authority and an explanation as to how the bill

and any proposed administrative action affect existing law, and

(ii) a statement of how the requirement, amendment, or

recommendation serves the interests of United States commerce and

why the legislative and administrative action is necessary or

appropriate to carry out the requirement, amendment, or

recommendation, and

(C) the bill submitted by the President is enacted into law.

(3) RECOMMENDATIONS AS TO APPLICATION.—The President may make the

same type of recommendations, in the same manner and subject to the same

conditions, to the Congress with respect to the application of any such

requirement, amendment, or recommendation as he may make, under section

102(f) of the Trade Act of 1974, with respect to a trade agreement.

(4) CONGRESSIONAL PROCEDURES APPLICABLE.—The bill submitted by the

President shall be introduced in accordance with the provisions of subsection

(c)(1) of section 151 of the Trade Act of 1974, and the provisions of

subsections (d), (e), (f), and (g) of such section shall apply to the consideration

of the bill. For the purpose of applying section 151 of such Act to such bill—

(A) the term “trade agreement” shall be treated as a reference to the

requirement, amendment, or recommendation, and

(B) the term “implementing bill” or “implementing revenue bill”,

whichever is appropriate, shall be treated as a reference to the bill

submitted by the President.

4. Uruguay Round/WTO Implementation, Tariff Modifications, and
Dispute Settlement
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Sections 101(a and b), 102, 111(a, b, c, and e), and 121-129 of the Uruguay
Round Agreements Act

[19 U.S.C. 3511, 3512, 3521, 3531-3538; Public Law 103-465]

SEC. 101. APPROVAL AND ENTRY INTO FORCE OF THE URUGUAY ROUND

AGREEMENTS.
(a) APPROVALOFAGREEMENTS ANDSTATEMENTOFADMINISTRATIVEACTION.—

Pursuant to section 1103 of the Omnibus Trade and Competitiveness Act of 1988

(19 U.S.C. 2903) and section 151 of the Trade Act of 1974 (19 U.S.C. 2191), the

Congress approves—

(1) the trade agreements described in subsection (d) resulting from the

Uruguay Round of multilateral trade negotiations under the auspices of the

General Agreement on Tariffs and Trade, entered into on April 15, 1994, and

submitted to the Congress on September 27, 1994; and

(2) the statement of administrative action proposed to implement the

agreements that was submitted to the Congress on September 27, 1994.

(b) ENTRY INTO FORCE.—At such time as the President determines that a

sufficient number of foreign countries are accepting the obligations of the Uruguay

Round Agreements, in accordance with article XIV of the WTO Agreement, to

ensure the effective operation of, and adequate benefits for the United States under,

those Agreements, the President may accept the Uruguay Round Agreements and

implement article VIII of the WTO Agreement.

SEC. 102. RELATIONSHIP OF THE AGREEMENTS TO UNITED STATES LAW AND

STATE LAW.
(a) RELATIONSHIP OF AGREEMENTS TO UNITED STATES LAW.—

(1) UNITED STATES LAW TO PREVAIL IN CONFLICT.—No provision of any of

the Uruguay Round Agreements, nor the application of any such provision to

any person or circumstance, that is inconsistent with any law of the United

States shall have effect.

(2) CONSTRUCTION.—Nothing in this Act shall be construed—

(A) to amend or modify any law of the United States, including any law

relating to—

(i) the protection of human, animal, or plant life or health,

(ii) the protection of the environment, or

(iii) worker safety, or

(B) to limit any authority conferred under any law of the United States,

including section 301 of the Trade Act of 1974,

unless specifically provided for in this Act.

(b) RELATIONSHIP OF AGREEMENTS TO STATE LAW.—

(1) FEDERAL-STATE CONSULTATION.—

(A) IN GENERAL.—Upon the enactment of this Act, the President shall,

through the intergovernmental policy advisory committees on trade

established under section 306(c)(2)(A) of the Trade and Tariff Act of 1984



- 1318 -

(19 U.S.C. 2114c(2)(A)), consult with the States for the purpose of

achieving conformity of State laws and practices with the Uruguay Round

Agreements.

(B) FEDERAL-STATE CONSULTATION PROCESS.—The Trade

Representative shall establish within the Office of the United States Trade

Representative a Federal-State consultation process for addressing issues

relating to the Uruguay Round Agreements that directly relate to, or will

potentially have a direct effect on, the States. The Federal-State

consultation process shall include procedures under which—

(i) the States will be informed on a continuing basis of matters

under the Uruguay Round Agreements that directly relate to, or will

potentially have a direct impact on, the States;

(ii) the States will be provided an opportunity to submit, on a

continuing basis, to the Trade Representative information and advice

with respect to matters referred to in clause (i); and

(iii) the Trade Representative will take into account the information

and advice received from the States under clause (ii) when

formulating United States positions regarding matters referred to in

clause (i).

The Federal Advisory Committee Act (5 U.S.C. App.) shall not apply to the

Federal-State consultation process established by this paragraph.

(C) FEDERAL-STATE COOPERATION INWTO DISPUTE SETTLEMENT.—

(i) When a WTO member requests consultations with the United

States under Article 4 of the Understanding on Rules and Procedures

Governing the Settlement of Disputes referred to in section

101(d)(16) (hereafter in this subsection referred to as the “Dispute

Settlement Understanding”) concerning whether the law of a State is

inconsistent with the obligations undertaken by the United States in

any of the Uruguay Round Agreements, the Trade Representative

shall notify the Governor of the State or the Governor's designee, and

the chief legal officer of the jurisdiction whose law is the subject of

the consultations, as soon as possible after the request is received, but

in no event later than 7 days thereafter.

(ii) Not later than 30 days after receiving such a request for

consultations, the Trade Representative shall consult with

representatives of the State concerned regarding the matter. If the

consultations involve the laws of a large number of States, the Trade

Representative may consult with an appropriate group of

representatives of the States concerned, as determined by those States.

(iii) The Trade Representative shall make every effort to ensure that

the State concerned is involved in the development of the position of

the United States at each stage of the consultations and each

subsequent stage of dispute settlement proceedings regarding the
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matter. In particular, the Trade Representative shall—

(I) notify the State concerned not later than 7 days after a

WTOmember requests the establishment of a dispute settlement

panel or gives notice of the WTOmember's decision to appeal a

report by a dispute settlement panel regarding the matter; and

(II) provide the State concerned with the opportunity to advise

and assist the Trade Representative in the preparation of factual

information and argumentation for any written or oral

presentations by the United States in consultations or in

proceedings of a panel or the Appellate Body regarding the

matter.

(iv) If a dispute settlement panel or the Appellate Body finds that

the law of a State is inconsistent with any of the Uruguay Round

Agreements, the Trade Representative shall consult with the State

concerned in an effort to develop a mutually agreeable response to the

report of the panel or the Appellate Body and shall make every effort

to ensure that the State concerned is involved in the development of

the United States position regarding the response.

(D) NOTICE TO STATES REGARDING CONSULTATIONS ON FOREIGN

SUBCENTRAL GOVERNMENT LAWS.—

(i) Subject to clause (ii), the Trade Representative shall, at least 30

days before making a request for consultations under Article 4 of the

Dispute Settlement Understanding regarding a subcentral government

measure of another WTO member, notify, and solicit the views of,

appropriate representatives of each State regarding the matter.

(ii) In exigent circumstances clause (i) shall not apply, in which

case the Trade Representative shall notify the appropriate

representatives of each State not later than 3 days after making the

request for consultations referred to in clause (i).

(2) LEGAL CHALLENGE.—

(A) IN GENERAL.—No State law, or the application of such a State law,

may be declared invalid as to any person or circumstance on the ground

that the provision or application is inconsistent with any of the Uruguay

Round Agreements, except in an action brought by the United States for

the purpose of declaring such law or application invalid.

(B) PROCEDURES GOVERNING ACTION.—In any action described in

subparagraph (A) that is brought by the United States against a State or

any subdivision thereof—

(i) a report of a dispute settlement panel or the Appellate Body

convened under the Dispute Settlement Understanding regarding the

State law, or the law of any political subdivision thereof, shall not be

considered as binding or otherwise accorded deference;

(ii) the United States shall have the burden of proving that the law
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that is the subject of the action, or the application of that law, is

inconsistent with the agreement in question;

(iii) any State whose interests may be impaired or impeded in the

action shall have the unconditional right to intervene in the action as a

party, and the United States shall be entitled to amend its complaint to

include a claim or cross-claim concerning the law of a State that so

intervenes; and

(iv) any State law that is declared invalid shall not be deemed to

have been invalid in its application during any period before the

court's judgment becomes final and all timely appeals, including

discretionary review, of such judgment are exhausted.

(C) REPORTS TOCONGRESSIONALCOMMITTEES.—At least 30 days before

the United States brings an action described in subparagraph (A), the

Trade Representative shall provide a report to the Committee onWays and

Means of the House of Representatives and the Committee on Finance of

the Senate—

(i) describing the proposed action;

(ii) describing efforts by the Trade Representative to resolve the

matter with the State concerned by other means; and

(iii) if the State law was the subject of consultations under the

Dispute Settlement Understanding, certifying that the Trade

Representative has substantially complied with the requirement of

paragraph (1)(C) in connection with the matter.

Following the submission of the report, and before the action is brought, the

Trade Representative shall consult with the committees referred to in the preceding

sentence concerning the matter.

(3) DEFINITION OF STATE LAW.—For purposes of this subsection—

(A) the term “State law” includes—

(i) any law of a political subdivision of a State; and

(ii) any State law regulating or taxing the business of insurance; and

(B) the terms “dispute settlement panel” and “Appellate Body” have the

meanings given those terms in section 121.

(c) EFFECT OF AGREEMENTWITH RESPECT TO PRIVATE REMEDIES.—

(1) LIMITATIONS.—No person other than the United States—

(A) shall have any cause of action or defense under any of the Uruguay

Round Agreements or by virtue of congressional approval of such an

agreement, or

(B) may challenge, in any action brought under any provision of law,

any action or inaction by any department, agency, or other instrumentality

of the United States, any State, or any political subdivision of a State on

the ground that such action or inaction is inconsistent with such agreement.

(2) INTENT OF CONGRESS.—It is the intention of the Congress through

paragraph (1) to occupy the field with respect to any cause of action or defense
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under or in connection with any of the Uruguay Round Agreements, including

by precluding any person other than the United States from bringing any action

against any State or political subdivision thereof or raising any defense to the

application of State law under or in connection with any of the UruguayRound

Agreements—

(A) on the basis of a judgment obtained by the United States in an action

brought under any such agreement; or

(B) on any other basis.

(d) STATEMENT OF ADMINISTRATIVE ACTION.— The statement of administrative

action approved by the Congress under section 101(a) shall be regarded as an

authoritative expression by the United States concerning the interpretation and

application of the Uruguay Round Agreements and this Act in any judicial

proceeding in which a question arises concerning such interpretation or application.

* * * * * * *

SEC. 111. TARIFF MODIFICATIONS.
(a) IN GENERAL.—In addition to the authority provided by section 1102 of the

Omnibus Trade and Competitiveness Act of 1988 (19 U.S.C. 2902), the President

shall have the authority to proclaim—

(1) such other modification of any duty,

(2) such other staged rate reduction, or

(3) such additional duties, as the President determines to be necessary or

appropriate to carry out Schedule XX.

(b) OTHER TARIFF MODIFICATIONS.—Subject to the consultation and layover

requirements of section 115, the President may proclaim—

(1) the modification of any duty or staged rate reduction of any duty set forth

in Schedule XX if_

(A) the United States agrees to such modification or staged rate

reduction in a multilateral negotiation under the auspices of theWTO, and

(B) suchmodification or staged rate reduction applies to the rate of duty

on an article contained in a tariff category that was the subject of

reciprocal duty elimination or harmonization negotiations during the

Uruguay Round of multilateral trade negotiations, and

(2) such modifications as are necessary to correct technical errors in

Schedule XX or to make other rectifications to the Schedule.

(c) AUTHORITYTO INCREASEDUTIESONARTICLESFROMCERTAINCOUNTRIES.—

(1) IN GENERAL.—

(A) DETERMINATION WITH RESPECT TO CERTAIN COUNTRIES.—

Notwithstanding section 251 of the Trade Expansion Act of 1962 (19

U.S.C. 1881), after the entry into force of the WTO Agreement with

respect to the United States, if the President—

(i) determines that a foreign country (other than a foreign country
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that is a WTO member country) is not according adequate trade

benefits to the United States, including substantially equal

competitive opportunities for the commerce of the United States, and

(ii) consults with the Committee onWays and Means of the House

of Representatives and the Committee on Finance of the Senate,

the President may proclaim an increase in the rate of duty with respect

to any article of such country in accordance with subparagraph (B).

(B) RATEOFDUTYDESCRIBED.—The Presidentmayproclaima rate

of duty on any article of a country identified under subparagraph (A)

that is equal to the greater of—

(i) the rate of duty set forth for such article in the base rate of duty

column of Schedule XX, or

(ii) the rate of duty set forth for such article in the bound rate of

duty column of Schedule XX.

(2) TERMINATIONOF INCREASEDDUTIES.—The President shall terminate any

increase in the rate of duty proclaimed under this subsection by a proclamation

which shall be effective on the earlier of—

(A) the date set out in such proclamation of termination, or

(B) the date the WTO Agreement enters into force with respect to the

foreign country with respect to which the determination under paragraph

(1) was made.

(3) PUBLICATION OF DETERMINATION AND TERMINATION.—The President

shall publish in the Federal Register notice of a determination made under

paragraph (1) and a termination occurring by reason of paragraph (2).

* * * * * * *

(e) AUTHORITYTOCONSOLIDATESUBHEADINGS ANDMODIFYCOLUMN2RATES

OF DUTY FOR TARIFF SIMPLIFICATION PURPOSES.—

(1) IN GENERAL.—Whenever the HTS column 1 general rates of duty for 2 or

more 8-digit subheadings are at the same level and such subheadings are

subordinate to a provision required by the International Convention on the

Harmonized Commodity Description and Coding System, the President may

proclaim, subject to the consultation and layover requirements of section 115,

that the goods described in such subheadings be provided for in a single 8-digit

subheading of the HTS, and that—

(A) the HTS column 1 general rate of duty for such single subheading

be the column 1 general rate of duty common to all such subheadings, and

(B) the HTS column 2 rate of duty for such single subheading be the

highest column 2 rate of duty for such subheadings that is in effect on the

day before the effective date of such proclamation.

(2) SAME LEVEL OF DUTY.—The provisions of this subsection apply to

subheadings described in paragraph (1) that have the same column 1 general
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rate of duty—

(A) on the date of the enactment of this Act, or

(B) after such date of enactment as a result of a staged reduction in such

column 1 rates of duty.

* * * * * * *

SEC. 121. DEFINITIONS.
For purposes of this subtitle:

(1) ADMINISTERINGAUTHORITY.—The term“administering authority” has the

meaning given that term in section 771(1) of the Tariff Act of 1930.

(2) APPELLATE BODY.—The term “Appellate Body” means the Appellate

Body established under Article 17.1 of the Dispute Settlement Understanding.

(3) APPROPRIATE CONGRESSIONAL COMMITTEES; CONGRESSIONAL

COMMITTEES.—

(A) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term

“appropriate congressional committees” means the committees referred to

in subparagraph (B) and any other committees of the Congress that have

jurisdiction involving the matter with respect to which consultations are to

be held.

(B) CONGRESSIONAL COMMITTEES.—The term “congressional

committees” means the Committee on Ways and Means of the House of

Representatives and the Committee on Finance of the Senate.

(4) DISPUTE SETTLEMENT PANEL; PANEL.—The terms “dispute settlement

panel” and “panel” mean a panel established pursuant to Article 6 of the

Dispute Settlement Understanding.

(5) DISPUTE SETTLEMENT BODY.—The term “Dispute Settlement Body”

means the Dispute Settlement Body administering the rules and procedures as

set forth in the Dispute Settlement Understanding.

(6) DISPUTE SETTLEMENTUNDERSTANDING.—The term “Dispute Settlement

Understanding” means the Understanding on Rules and ProceduresGoverning

the Settlement of Disputes referred to in section 101(d)(16).

(7) GENERAL COUNCIL.—The term “General Council” means the General

Council established under paragraph 2 of Article IV of the WTO Agreement.

(8) MINISTERIAL CONFERENCE.—The term “Ministerial Conference” means

the Ministerial Conference established under paragraph 1 of Article IV of the

WTO Agreement.

(9) OTHER TERMS.—The terms “Antidumping Agreement”, “Agreement on

Subsidies and Countervailing Measures”, and “Safeguards Agreement” mean

the agreements referred to in section 101(d)(7), (12), and (13), respectively.

SEC. 122. IMPLEMENTATION OF URUGUAY ROUND AGREEMENTS.
(a) DECISIONMAKING.—In the implementation of theUruguayRoundAgreements

and the functioning of the World Trade Organization, it is the objective of the
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United States to ensure that the Ministerial Conference and the General Council

continue the practice of decisionmaking by consensus followed under the GATT

1947, as required by paragraph 1 of article IX of the WTO Agreement.

(b) CONSULTATIONSWITHCONGRESSIONALCOMMITTEES.—In furtherance of the

objective set forth in subsection (a), the Trade Representative shall consult with the

appropriate congressional committees before any vote is taken by the Ministerial

Conference or the General Council relating to—

(1) the adoption of an interpretation of the WTO Agreement or another

multilateral trade agreement,

(2) the amendment of any such agreement,

(3) the granting of a waiver of any obligation under any such agreement,

(4) the adoption of any amendment to the rules or procedures of the

Ministerial Conference or the General Council,

(5) the accession of a state or separate customs territory to the WTO

Agreement, or

(6) the adoption of any other decision, if the action described in paragraph

(1), (2), (3), (4), (5), or (6) would substantially affect the rights or obligations

of the United States under the WTO Agreement or another multilateral trade

agreement or potentially entails a change in Federal or State law.

(c) REPORT ON DECISIONS.—

(1) IN GENERAL.—Not later than 30 days after the end of any calendar year in

which the Ministerial Conference or the General Council adopts by vote any

decision to take any action described in paragraph (1), (2), (4), or (6) of

subsection (b), the Trade Representative shall submit a report to the

appropriate congressional committees describing—

(A) the nature of the decision;

(B) the efforts made by the United States to have the matter decided by

consensus pursuant to paragraph 1 of article IX of the WTO Agreement

and the results of those efforts;

(C) which countries voted for, and which countries voted against, the

decision;

(D) the rights or obligations of the United States affected by the decision

and any Federal or State law that would be amended or repealed, if the

President after consultation with the Congress determined that such

amendment or repeal was an appropriate response; and

(E) the action the President intends to take in response to the decision

or, if the President does not intend to take any action, the reasons therefor.

(2) ADDITIONAL REPORTING REQUIREMENTS.—

(A) GRANT OF WAIVER.—In the case of a decision to grant a waiver

described in subsection (b)(3), the report under paragraph (1) shall

describe the terms and conditions of the waiver and the rights and

obligations of the United States that are affected by the waiver.

(B) ACCESSION.—In the case of a decision on accession described in
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subsection (b)(5), the report under paragraph (1) shall state whether the

United States intends to invoke Article XIII of the WTO Agreement.

(d) CONSULTATIONONREPORT.—Promptly after the submission of a report under

subsection (c), the Trade Representative shall consult with the appropriate

congressional committees with respect to the report.

SEC. 123. DISPUTE SETTLEMENT PANELS AND PROCEDURES.

(a) REVIEWBYPRESIDENT.—The President shall review annually theWTOpanel

roster and shall include the panel roster and the list of persons serving on the

Appellate Body in the annual report submitted by the President under section 163(a)

of the Trade Act of 1974.

(b) QUALIFICATIONS OF APPOINTEES TO PANELS.—The Trade Representative

shall—

(1) seek to ensure that persons appointed to the WTO panel roster are

well-qualified, and that the roster includes persons with expertise in the subject

areas covered by the Uruguay Round Agreements; and

(2) inform the President of persons nominated to the roster by other WTO

member countries.

(c) RULESGOVERNINGCONFLICTSOF INTEREST.—The Trade Representative shall

seek the establishment by the General Council and the Dispute Settlement Body of

rules governing conflicts of interest by persons serving on panels and members of

the Appellate Body and shall describe, in the annual report submitted under section

124, any progress made in establishing such rules.

(d) NOTIFICATION OF DISPUTES.—Promptly after a dispute settlement panel is

established to consider the consistency of Federal or State law with any of the

Uruguay Round Agreements, the Trade Representative shall notify the appropriate

congressional committees of—

(1) the nature of the dispute, including the matters set forth in the request for

the establishment of the panel, the legal basis of the complaint, and the specific

measures, in particular any State or Federal law cited in the request for

establishment of the panel;

(2) the identity of the persons serving on the panel; and

(3) whether there was any departure from the rule of consensus with respect

to the selection of persons to serve on the panel.

(e) NOTICEOFAPPEALS OFPANELREPORTS.—If an appeal is taken of a report of a

panel in a proceeding described in subsection (d), the Trade Representative shall,

promptly after the notice of appeal is filed, notify the appropriate congressional

committees of—

(1) the issues under appeal; and

(2) the identity of the persons serving on the Appellate Body who are

reviewing the report of the panel.

(f) ACTIONSUPONCIRCULATIONOFREPORTS.—Promptly after the circulation of a

report of a panel or of the Appellate Body to WTO members in a proceeding

described in subsection (d), the Trade Representative shall—
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(1) notify the appropriate congressional committees of the report;

(2) in the case of a report of a panel, consult with the appropriate

congressional committees concerning the nature of any appeal that may be

taken of the report; and

(3) if the report is adverse to the United States, consult with the appropriate

congressional committees concerning whether to implement the report's

recommendation and, if so, the manner of such implementation and the period

of time needed for such implementation.

(g) REQUIREMENTS FOR AGENCY ACTION.—

(1) CHANGES IN AGENCYREGULATIONSORPRACTICE.—In any case inwhich a

dispute settlement panel or the Appellate Body finds in its report that a

regulation or practice of a department or agency of the United States is

inconsistent with any of the Uruguay Round Agreements, that regulation or

practice may not be amended, rescinded, or otherwise modified in the

implementation of such report unless and until—

(A) the appropriate congressional committees have been consulted

under subsection (f);

(B) the Trade Representative has sought advice regarding the

modification from relevant private sector advisory committees established

under section 135 of the Trade Act of 1974 (19 U.S.C. 2155);

(C) the head of the relevant department or agency has provided an

opportunity for public comment by publishing in the Federal Register the

proposed modification and the explanation for the modification;

(D) the Trade Representative has submitted to the appropriate

congressional committees a report describing the proposed modification,

the reasons for the modification, and a summary of the advice obtained

under subparagraph (B) with respect to the modification;

(E) the Trade Representative and the head of the relevant department or

agency have consulted with the appropriate congressional committees on

the proposed contents of the final rule or other modification; and

(F) the final rule or other modification has been published in the Federal

Register.

(2) EFFECTIVEDATEOFMODIFICATION.—A final rule or othermodification to

which paragraph (1) applies may not go into effect before the end of the 60-day

period beginning on the date on which consultations under paragraph (1)(E)

begin, unless the President determines that an earlier effective date is in the

national interest.

(3) VOTE BY CONGRESSIONAL COMMITTEES.—During the 60-day period

described in paragraph (2), the Committee onWays andMeans of theHouse of

Representatives and the Committee on Finance of the Senate may vote to

indicate the agreement or disagreement of the committee with the proposed

contents of the final rule or other modification. Any such vote shall not be

binding on the department or agency which is implementing the rule or other
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modification.

(4) INAPPLICABILITY TO ITC.—This subsection does not apply to any

regulation or practice of the International Trade Commission.

(h) CONSULTATIONS REGARDING REVIEW OFWTORULES AND PROCEDURES.—

Before the review is conducted of the dispute settlement rules and procedures of the

WTO that is provided for in the Decision on the Application of the Understanding

on Rules and Procedures Governing the Settlement of Disputes, as such decision is

set forth in the Ministerial Declarations and Decisions adopted on April 15, 1994,

together with the Uruguay Round Agreements, the Trade Representative shall

consult with congressional committees regarding the policy of the United States

concerning the review.

SEC. 124. ANNUAL REPORT ON THE WTO.
Not later thanMarch 1 of each year beginning in 1996, the Trade Representative

shall submit to the Congress a report describing, for the preceding fiscal year of the

WTO—

(1) the major activities and work programs of the WTO, including the

functions and activities of the committees established under article IV of the

WTO Agreement, and the expenditures made by the WTO in connection with

those activities and programs;

(2) the percentage of budgetary assessments by the WTO that were

accounted for by each WTO member country, including the United States;

(3) the total number of personnel employed or retained by the Secretariat of

the WTO, and the number of professional, administrative, and support staff of

the WTO;

(4) for each personnel category described in paragraph (3), the number of

citizens of each country, and the average salary of the personnel, in that

category;

(5) each report issued by a panel or the Appellate Body in a dispute

settlement proceeding regarding Federal or State law, and any efforts by the

Trade Representative to provide for implementation of the recommendations

contained in a report that is adverse to the United States;

(6) each proceeding before a panel or the Appellate Body that was initiated

during that fiscal year regarding Federal or State law, the status of the

proceeding, and the matter at issue;

(7) the status of consultations with any State whose law was the subject of a

report adverse to the United States that was issued by a panel or the Appellate

Body; and

(8) any progress achieved in increasing the transparency of proceedings of

the Ministerial Conference and the General Council, and of dispute settlement

proceedings conducted pursuant to the Dispute Settlement Understanding.

SEC. 125. REVIEW OF PARTICIPATION IN THE WTO.
(a) REPORTON THEOPERATIONOF THEWTO.—The first annual report submitted

to the Congress under section 124—



- 1328 -

(1) after the end of the 5-year period beginning on the date on which the

WTO Agreement enters into force with respect to the United States, and

(2) after the end of every 5-year period thereafter, shall include an analysis of

the effects of the WTO Agreement on the interests of the United States, the

costs and benefits to the United States of its participation in theWTO, and the

value of the continued participation of the United States in the WTO.

(b) CONGRESSIONALDISAPPROVAL OF U.S. PARTICIPATION IN THEWTO.—

(1) GENERALRULE.—The approval of the Congress, provided under section

101(a), of theWTOAgreement shall cease to be effective if, and only if, a joint

resolution described in subsection (c) is enacted into law pursuant to the

provisions of paragraph (2).

(2) PROCEDURAL PROVISIONS.—

(A) The requirements of this paragraph are met if the joint resolution is

enacted under subsection (c), and

(i) the Congress adopts and transmits the joint resolution to the

President before the end of the 90-day period (excluding any day

described in section 154(b) of the Trade Act of 1974), beginning on

the date on which the Congress receives a report referred to in

subsection (a), and

(ii) if the President vetoes the joint resolution, each House of

Congress votes to override that veto on or before the later of the last

day of the 90-day period referred to in clause (i) or the last day of the

15-day period (excluding any day described in section 154(b) of the

Trade Act of 1974) beginning on the date on which the Congress

receives the veto message from the President.

(B) A joint resolution to which this section applies may be introduced at

any time on or after the date on which the President transmits to the

Congress a report described in subsection (a), and before the end of the

90-day period referred to in subparagraph (A).

(c) JOINT RESOLUTIONS.—

(1) JOINT RESOLUTIONS.—For purposes of this section, the term “joint

resolution” means only a joint resolution of the 2 Houses of Congress, the

matter after the resolving clause of which is as follows: “That the Congress

withdraws its approval, provided under section 101(a) of the Uruguay Round

Agreements Act, of the WTO Agreement as defined in section 2(9) of that

Act.”.

(2) PROCEDURES.—

(A) Joint resolutions may be introduced in either House of the Congress

by any member of such House.

(B) Subject to the provisions of this subsection, the provisions of

subsections (b), (d), (e), and (f) of section 152 of the Trade Act of 1974

(19 U.S.C. 2192(b), (d), (e), and (f)) apply to joint resolutions to the same

extent as such provisions apply to resolutions under such section.
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(C) If the committee of either House to which a joint resolution has been

referred has not reported it by the close of the 45th day after its

introduction (excluding any day described in section 154(b) of the Trade

Act of 1974), such committee shall be automatically discharged from

further consideration of the joint resolution and it shall be placed on the

appropriate calendar.

(D) It is not in order for—

(i) the Senate to consider any joint resolution unless it has been

reported by the Committee on Finance or the committee has been

discharged under subparagraph (C); or

(ii) the House of Representatives to consider any joint resolution

unless it has been reported by the Committee onWays and Means or

the committee has been discharged under subparagraph (C).

(E) A motion in the House of Representatives to proceed to the

consideration of a joint resolution may only be made on the second

legislative day after the calendar day on which the Member making the

motion announces to the House his or her intention to do so.

(3) CONSIDERATIONOFSECONDRESOLUTIONNOT INORDER.—It shall not be

in order in either the House of Representatives or the Senate to consider a joint

resolution (other than a joint resolution received from the other House), if that

House has previously adopted a joint resolution under this section.

(d) RULES OFHOUSEOFREPRESENTATIVESANDSENATE.—This section is enacted

by the Congress—

(1) as an exercise of the rulemaking power of the House of Representatives

and the Senate, respectively, and as such is deemed a part of the rules of each

House, respectively, and such procedures supersede other rules only to the

extent that they are inconsistent with such other rules; and

(2) with the full recognition of the constitutional right of either House to

change the rules (so far as relating to the procedures of that House) at any time,

in the same manner, and to the same extent as any other rule of that House.

SEC. 126. INCREASED TRANSPARENCY.
The Trade Representative shall seek the adoption by the Ministerial Conference

and General Council of procedures that will ensure broader application of the

principle of transparency and clarification of the costs and benefits of trade policy

actions, through the observance of open and equitable procedures in trade matters

by the Ministerial Conference and the General Council, and by the dispute

settlement panels and the Appellate Body under the Dispute Settlement

Understanding.

SEC. 127. ACCESS TO THE WTO DISPUTE SETTLEMENT PROCESS.
(a) IN GENERAL.—Whenever the United States is a party before a dispute

settlement panel established pursuant to Article 6 of the Dispute Settlement

Understanding, the Trade Representative shall, at each stage of the proceeding

before the panel or the Appellate Body, consult with the appropriate congressional
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committees, the petitioner (if any) under section 302(a) of the Trade Act of 1974

(19 U.S.C. 2412) with respect to the matter that is the subject of the proceeding, and

relevant private sector advisory committees established under section 135 of the

Trade Act of 1974 (19 U.S.C. 2155), and shall consider the views of representatives

of appropriate interested private sector and nongovernmental organizations

concerning the matter.

(b) NOTICE AND PUBLICCOMMENT.—In any proceeding described in subsection

(a), the Trade Representative shall—

(1) promptly after requesting the establishment of a panel, or receiving a

request from another WTO member country for the establishment of a panel,

publish a notice in the Federal Register_

(A) identifying the initial parties to the dispute,

(B) setting forth the major issues raised by the country requesting the

establishment of a panel and the legal basis of the complaint,

(C) identifying the specific measures, including anyState or Federal law

cited in the request for establishment of the panel, and

(D) seeking written comments from the public concerning the issues

raised in the dispute; and

(2) take into account any advice received from appropriate congressional

committees and relevant private sector advisory committees referred to in

subsection (a), and written comments received pursuant to paragraph (1)(D), in

preparing United States submissions to the panel or the Appellate Body.

(c) ACCESS TODOCUMENTS.—In each proceeding described in subsection (a), the

Trade Representative shall—

(1) make written submissions by the United States referred to in subsection

(b) available to the public promptly after they are submitted to the panel or

Appellate Body, except that the Trade Representative is authorized to withhold

from disclosure any information contained in such submissions identified by

the provider of the information as proprietary information or information

treated as confidential by a foreign government;

(2) request each other party to the dispute to permit the Trade Representative

to make that party's written submissions to the panel or the Appellate Body

available to the public; and

(3) make each report of the panel or the Appellate Body available to the

public promptly after it is circulated to WTO members, and inform the public

of such availability.

(d) REQUESTS FOR NONCONFIDENTIAL SUMMARIES.—In any dispute settlement

proceeding conducted pursuant to the Dispute Settlement Understanding, the Trade

Representative shall request each party to the dispute to provide nonconfidential

summaries of its written submissions, if that party has not made its written

submissions public, and shall make those summaries available to the public

promptly after receiving them.

(e) PUBLIC FILE.—The Trade Representative shall maintain a file accessible to the
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public on each dispute settlement proceeding to which the United States is a party

that is conducted pursuant to the Dispute Settlement Understanding. The file shall

include all United States submissions in the proceeding and a listing of any

submissions to the Trade Representative from the public with respect to the

proceeding, as well as the report of the dispute settlement panel and the report of

the Appellate Body.

[(f) CONFORMINGAMENDMENT.—Amends section 135(a)(1)(B) of the TradeAct

of 1974, reprinted elsewhere.]
[SEC. 128. ADVISORY COMMITTEE PARTICIPATION.
[Amends section 135(b)(1) of the Trade Act of 1974, reprinted elsewhere.]
SEC. 129. ADMINISTRATIVE ACTION FOLLOWING WTO PANEL REPORTS.
(a) ACTION BY UNITED STATES INTERNATIONAL TRADE COMMISSION.—

(1) ADVISORY REPORT.—If a dispute settlement panel finds in an interim

report under Article 15 of the Dispute Settlement Understanding, or the

Appellate Body finds in a report under Article 17 of that Understanding, that an

action by the International Trade Commission in connection with a particular

proceeding is not in conformity with the obligations of the United States under

the Antidumping Agreement, the Safeguards Agreement, or the Agreement on

Subsidies and CountervailingMeasures, the Trade Representativemay request

the Commission to issue an advisory report on whether title VII of the Tariff

Act of 1930 or title II of the Trade Act of 1974, as the case may be, permits the

Commission to take steps in connection with the particular proceeding that

would render its action not inconsistent with the findings of the panel or the

Appellate Body concerning those obligations. The Trade Representative shall

notify the congressional committees of such request.

(2) TIME LIMITS FOR REPORT.—The Commission shall transmit its report

under paragraph (1) to the Trade Representative—

(A) in the case of an interim report described in paragraph (1), within 30

calendar days after the Trade Representative requests the report; and

(B) in the case of a report of the Appellate Body, within 21 calendar

days after the Trade Representative requests the report.

(3) CONSULTATIONS ON REQUEST FOR COMMISSION DETERMINATION.—If a

majority of the Commissioners issues an affirmative report under paragraph

(1), the Trade Representative shall consult with the congressional committees

concerning the matter.

(4) COMMISSION DETERMINATION.—Notwithstanding any provision of the

Tariff Act of 1930 or title II of the Trade Act of 1974, if an majority of the

Commissioners issues an affirmative report under paragraph (1), the

Commission, upon the written request of the Trade Representative, shall issue a

determination in connection with the particular proceeding that would render

the Commission's action described in paragraph (1) not inconsistent with the

findings of the panel or Appellate Body. The Commission shall issue its

determination not later than 120 days after the request from the Trade
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Representative is made.

(5) CONSULTATIONS ON IMPLEMENTATION OF COMMISSION

DETERMINATION.—The Trade Representative shall consult with the

congressional committees before the Commission's determination under

paragraph (4) is implemented.

(6) REVOCATIONOFORDER.—If, by virtue of the Commission's determination

under paragraph (4), an antidumping or countervailing duty order with respect

to some or all of the imports that are subject to the action of the Commission

described in paragraph (1) is no longer supported by an affirmative

Commission determination under title VII of the Tariff Act of 1930 or this

subsection, the Trade Representative may, after consulting with the

congressional committees under paragraph (5), direct the administering

authority to revoke the antidumping or countervailing duty order inwhole or in

part.

(7) MODIFICATION OF ACTION UNDER TITLE II OF TRADE ACT OF 1974.—

Section 204(b) of the Trade Act of 1974 (19 U.S.C. 2254(b)) is amended by

adding at the end the following new paragraph:

“(3) Notwithstanding paragraph (1), the Presidentmay, after receipt of a

Commission determination under section 129(a)(4) of theUruguayRound

Agreements Act and consulting with the Committee on Ways and Means

of the House of Representatives and the Committee on Finance of the

Senate, reduce, modify, or terminate action taken under section 203.”.

(b) ACTION BY ADMINISTERING AUTHORITY.—

(1)CONSULTATIONSWITHADMINISTERINGAUTHORITYANDCONGRESSIONAL

COMMITTEES.—Promptly after a report by a dispute settlement panel or the

Appellate Body is issued that contains findings that an action by the

administering authority in a proceeding under title VIII of the Tariff Act of

1930 is not in conformity with the obligations of the United States under the

Antidumping Agreement or the Agreement on Subsidies and Countervailing

Measures, the Trade Representative shall consult with the administering

authority and the congressional committees on the matter.

(2) DETERMINATION BYADMINISTERINGAUTHORITY.—Notwithstanding any

provision of the Tariff Act of 1930, the administering authority shall, within

180 days after receipt of a written request from the Trade Representative, issue

a determination in connection with the particular proceeding that would render

the administering authority's action described in paragraph (1) not inconsistent

with the findings of the panel or the Appellate Body.

(3) CONSULTATIONS BEFORE IMPLEMENTATION.—Before the administering

authority implements any determination under paragraph (2), the Trade

Representative shall consult with the administering authority and the

congressional committees with respect to such determination.

(4) IMPLEMENTATIONOFDETERMINATION.—The Trade Representativemay,

after consulting with the administering authority and the congressional
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committees under paragraph (3), direct the administering authority to

implement, in whole or in part, the determination made under paragraph (2).

(c) EFFECTS OF DETERMINATIONS; NOTICE OF IMPLEMENTATION.—

(1) EFFECTS OF DETERMINATIONS.—Determinations concerning title VII of

the Tariff Act of 1930 that are implemented under this section shall apply with

respect to unliquidated entries of the subject merchandise (as defined in section

771 of that Act) that are entered, or withdrawn from warehouse, for

consumption on or after—

(A) in the case of a determination by the Commission under subsection

(a)(4), the date on which the Trade Representative directs the

administering authority under subsection (a)(6) to revoke an order

pursuant to that determination, and

(B) in the case of a determination by the administering authority under

subsection (b)(2), the date on which the Trade Representative directs the

administering authority under subsection (b)(4) to implement that

determination.

(2) NOTICE OF IMPLEMENTATION.—

(A) The administering authority shall publish in the Federal Register

notice of the implementation of any determination made under this section

with respect to title VII of the Tariff Act of 1930.

(B) The Trade Representative shall publish in the Federal Register

notice of the implementation of any determination made under this section

with respect to title II of the Trade Act of 1974.

(d) OPPORTUNITY FOR COMMENT BY INTERESTED PARTIES.—Prior to issuing a

determination under this section, the administering authority or the Commission, as

the case may be, shall provide interested parties with an opportunity to submit

written comments and, in appropriate cases, may hold a hearing, with respect to the

determination.

Section 5201 of the Trade Act of 2002

[19 U.S.C. 3539; Public Law 107-210]

SEC. 5201. FUND FOR WTO DISPUTE SETTLEMENTS.
(a) ESTABLISHMENTOFFUND.—There is established in the Treasury a fund for the

payment of settlements under this section.

(b) AUTHORITY OF USTR TO PAY SETTLEMENTS.—Amounts in the fund

established under subsection (a) shall be available, as provided in appropriations

Acts, only for the payment by the United States Trade Representative of the amount

of the total or partial settlement of any dispute pursuant to proceedings under the

auspices of the World Trade Organization, if—

(1) in the case of a total or partial settlement in an amount of not more than

$10,000,000, the Trade Representative certifies to the Secretary of the

Treasury that the settlement is in the best interests of the United States; and
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(2) in the case of a total or partial settlement in an amount of more than

$10,000,000, the Trade Representative certifies to the Congress that the

settlement is in the best interests of the United States.

(c) APPROPRIATIONS.—There are authorized to be appropriated to the fund

established under subsection (a)—

(1) $50,000,000; and

(2) amounts equivalent to amounts recovered by the United States pursuant

to the settlement of disputes pursuant to proceedings under the auspices of the

World Trade Organization.

Amounts appropriated to the fund are authorized to remain available until

expended.

(d) MANAGEMENTOF FUND.—Sections 9601 and 9602(b) of the Internal Revenue

Code of 1986 shall apply to the fund established under subsection (a) to the same

extent as such provisions apply to trust funds established under subchapter A of

chapter 98 of such Code.

C. SPECIFIC TRADE AGREEMENT AUTHORITIES

1. Compensation Authority

Section 123 of the Trade Act of 1974, as amended

[19 U.S.C. 2133; Public Law 93-618, as amended by Public Law 100-418 and Public Law 106-286]

SEC. 123. COMPENSATION AUTHORITY.
(a) NEW CONCESSIONS.—Whenever—

(1) any action taken under chapter 1 of title II or chapter 1 of title III; or

(2) any judicial or administrative tariff reclassification that becomes final

after the date of the enactment of the Omnibus Trade and Competitiveness Act

of 1988;

increases or imposes any duty or other import restriction, the President—

(A) may enter into trade agreements with foreign countries or

instrumentalities for the purpose of granting new concessions as

compensation in order to maintain the general level of reciprocal and

mutually advantageous concessions; and

(B) may proclaim suchmodification or continuance of any existing duty,

or such continuance of existing duty-free or excise treatment, as he

determines to be required or appropriate to carry out any such agreement.

(b) REDUCTIONS IN RATES OF DUTY.—

(1) No proclamation shall be made pursuant to subsection (a) decreasing any

rate of duty to a rate which is less than 70 percent of the existing rate of duty.

(2)Where the rate of duty in effect at any time is an intermediate stage under

section 1102(a) of the Omnibus Trade and Competitiveness Act of 1988, the

proclamation made pursuant to subsection (a) may provide for the reduction of
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each rate of duty at each such stage proclaimed under section 1102(a) by not

more than 30 percent of such rate of duty, and may provide for a final rate of

duty which is not less than 70 percent of the rate of duty proclaimed as the final

stage under section 1102(a).

(3) If the President determines that such action will simplify the computation

of the amount of duty imposed with respect to an article, he may exceed the

limitations provided by paragraphs (1) and (2) of this subsection by not more

than the lesser of—

(A) the difference between such limitation and the next lower whole

number, or

(B) one-half of 1 percent ad valorem.

(4) Any concessions granted under subsection (a)(1) shall be reduced and

terminated according to substantially the same time schedule for reduction

applicable to the relevant action under sections 203(e) and 204.

(c) CONSIDERATION OF PAST VIOLATIONS OF TRADE CONCESSIONS.—Before

entering into any trade agreement under this section with any foreign country or

instrumentality, the President shall consider whether such country or instrumentality

has violated trade concessions of benefit to the United States and such violation has

not been adequately offset by the action of the United States or by such country or

instrumentality.

(d) BASIC AUTHORITY FOR TRADE AGREEMENTS AS AUTHORITY FOR GRANTING

NEW CONCESSIONS AS COMPENSATION.—Notwithstanding the provisions of

subsection (a), the authority delegated under section 1102 of the Omnibus Trade

and Competitiveness Act of 1988 shall be used for the purpose of granting new

concessions as compensation within the meaning of this section until such authority

terminates.

(e) INTERNATIONAL OBLIGATIONS DETERMINATION PREREQUISITE TO

APPLICATIONOFAUTHORITY.—The provisions of this section shall apply by reason

of action taken under chapter 1 of title III only if the President determines that

action authorized under this section is necessary or appropriate to meet the

international obligations of the United States.

2. Termination and Withdrawal Authority

Section 125 of the Trade Act of 1974

[19 U.S.C. 2135; Public Law 93-618]

SEC. 125. TERMINATION AND WITHDRAWAL AUTHORITY.
(a) GRANTOFAUTHORITY FORTERMINATIONORWITHDRAWALATENDOFPERIOD

SPECIFIED INAGREEMENT.—Every trade agreement entered into under this Act shall

be subject to termination, in whole or in part, or withdrawal, upon due notice, at the

end of a period specified in the agreement. Such period shall be not more than 3

years from the date on which the agreement becomes effective. If the agreement is
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not terminated or withdrawn from at the end of the period so specified, it shall be

subject to termination or withdrawal thereafter upon notmore than 6months' notice.

(b) AUTHORITY TOTERMINATE PROCLAMATIONS ATANYTIME.—The President

may at any time terminate, in whole or in part, any proclamation made under this

Act.

(c) INCREASED DUTIES OR OTHER IMPORT RESTRICTIONS FOLLOWING

WITHDRAWAL, SUSPENSION, ORMODIFICATIONOFOBLIGATIONSWITHRESPECT TO

TRADE OF FOREIGN COUNTRIES OR INSTRUMENTALITIES.—Whenever the United

States, acting in pursuance of any of its rights or obligations under any trade

agreement entered into pursuant to this Act, section 201 of the Trade ExpansionAct

of 1962, or section 350 of the Tariff Act of 1930, withdraws, suspends, or modifies

any obligation with respect to the trade of any foreign country or instrumentality

thereof, the President is authorized to proclaim increased duties or other import

restrictions, to the extent, at such times, and for such periods as he deems necessary

or appropriate, in order to exercise the rights or fulfill the obligations of the United

States. No proclamation shall be made under this subsection increasing any existing

duty to a rate more than 50 percent above the rate set forth in rate column numbered

2 of the Tariff Schedules of the United States, as in effect on January 1, 1975, or 20

percent ad valorem above the rate existing on January 1, 1975, whichever is higher.

[Section 421 of the Uruguay Round Agreements Act provides that in the

application of section 125(c) of the Trade Act of 1974 (19 U.S.C. 2135) with

respect to any item provided for in subheadings 2401.10.60, 2401.20.30,

2401.20.80, 2401.30.30, 2401.30.60, 2401.30.90, 2403.10.00, 2403.91.40, or

2403.99.00 of the HTS, “350” shall be substituted for “20” where it appears in such

section.]
(d) RETALIATORYAUTHORITY.—Whenever any foreign country or instrumentality

withdraws, suspends, or modifies the application of trade agreement obligations of

benefit to the United States without granting adequate compensation therefor, the

President, in pursuance of rights granted to the United States under any trade

agreement and to the extent necessary to protect United States economic interests

(including United States balance of payments), may—

(1) withdraw, suspend, or modify the application of substantially equivalent

trade agreement obligations of benefit to such foreign country or

instrumentality; and

(2) proclaim under subsection (c) such increased duties or other import

restrictions as are appropriate to effect adequate compensation from such

foreign country or instrumentality.

(e) CONTINUATION OF DUTIES OR OTHER IMPORT RESTRICTIONS AFTER

TERMINATION OF OR WITHDRAWAL FROM AGREEMENTS.—Duties or other import

restrictions required or appropriate to carry out any trade agreement entered into

pursuant to this Act, section 201 of the Trade Expansion Act of 1962, or section

350 of the Tariff Act of 1930 shall not be affected by any termination, in whole or

in part, of such agreement or by the withdrawal of the United States from such



- 1337 -

agreement and shall remain in effect after the date of such termination or

withdrawal for 1 year, unless the President by proclamation provides that such rates

shall be restored to the level at which they would be but for the agreement. Within

60 days after the date of any such termination or withdrawal, the President shall

transmit to the Congress his recommendations as to the appropriate rates of duty for

all articles which were affected by the termination or withdrawal or would have

been so affected but for the preceding sentence.

(f) PUBLICHEARINGS.—Before taking any action pursuant to subsection (b), (c),

or (d), the President shall provide for a public hearing during the course of which

interested persons shall be given a reasonable opportunity to be present, to produce

evidence, and to be heard, unless he determines that such prior hearings will be

contrary to the national interest because of the need for expeditious action, inwhich

case he shall provide for a public hearing promptly after such action.

[Section 1105(a) of the Omnibus Trade and Competitiveness Act of 1988 applies

section 125 to trade agreements entered into under section 1102 of that Act.]

Section 2110(b) of the Trade Act of 2002

[19 U.S.C. 3810; Public Law 107-210]

SEC. 2110. CONFORMING AMENDMENTS.

* * * * * * *

(b) APPLICATION OF CERTAIN PROVISIONS.—For purposes of applying sections

125, 126, and 127 of the Trade Act of 1974 (19 U.S.C. 2135, 2136(a), and 2137)—

(1) any trade agreement entered into under section 2103 shall be treated as an

agreement entered into under section 101 or 102, as appropriate, of the Trade

Act of 1974 (19 U.S.C. 2111 or 2112); and

(2) any proclamation or Executive order issued pursuant to a trade agreement

entered into under section 2103 shall be treated as a proclamation or Executive

order issued pursuant to a trade agreement entered into under section 102 of the

Trade Act of 1974.

3. ACCESSION OF STATE TRADING REGIMES TO THE GATT OR THEWTO

Section 1106 of the Omnibus Trade and Competitiveness Act of 1988, as
amended

[19 U.S.C. 2905; Public Law 100-418, as amended by Public Law 103-465 and Public Law 104-295]

SEC. 1106. ACCESSION OF STATE TRADING REGIMES TO THE GENERAL

AGREEMENT ON TARIFFS AND TRADE OR THE WTO.
(a) IN GENERAL.— Before any major foreign country accedes, after the date of
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enactment of this Act, to the GATT 1947, or the WTO Agreement, the President

shall determine—

(1) whether state trading enterprises account for a significant share of—

(A) the exports of such major foreign country, or

(B) the goods of such major foreign country that are subject to

competition from goods imported into such foreign country; and

(2) whether such state trading enterprises—

(A) unduly burden and restrict, or adversely affect, the foreign trade of

the United States or the United States economy, or

(B) are likely to result in such a burden, restriction, or effect.

(b) EFFECTS OF AFFIRMATIVE DETERMINATION.—If both of the determinations

made under paragraphs (1) and (2) of subsection (a) with respect to a major foreign

country are affirmative—

(1) the President shall reserve the right of the United States to withhold

extension of the application of the GATT 1947 or the WTO Agreement,

between the United States and such major foreign country, and

(2) the GATT 1947 or the WTO Agreement shall not apply between the

United States and such major foreign country until—

(A) such foreign country enters into an agreement with theUnited States

providing that the state trading enterprises of such foreign country—

(i) will—

(I) make purchases which are not for the use of such foreign

country, and

(II) make sales in international trade, in accordance with

commercial considerations (including price, quality, availability,

marketability, and transportation), and

(ii) will afford United States business firms adequate opportunity,

in accordance with customary practice, to compete for participation in

such purchases or sales; or

(B) a bill submitted under subsection (c) which approves of the

extension of the application of the GATT 1947 or the WTO Agreement

between the United States and such major foreign country is enacted into

law.

(c) EXPEDITED CONSIDERATION OF BILL TO APPROVE EXTENSION.—

(1) The President may submit to the Congress any draft of a bill which

approves of the extension of the application of the GATT 1947 or the WTO

Agreement between the United States and a major foreign country.

(2) Any draft of a bill described in paragraph (1) that is submitted by the

President to the Congress shall—

(A) be introduced by the majority leader of each House of the Congress

(by request) on the first day on which such House is in session after the

date such draft is submitted to the Congress; and

(B) shall be treated as an implementing bill for purposes of subsections
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(d), (e), (f), and (g) of section 151 of the Trade Act of 1974.

(d) PUBLICATION.—The President shall publish in the Federal Register each

determination made under subsection (a).

(e) DEFINITIONS.—For purposes of this section:

(1) The term “GATT 1947” has the meaning given that term in section

2(1)(A) of the Uruguay Round Agreements Act.

(2) The term “WTO Agreement” means the Agreement Establishing the

World Trade Organization entered into on April 15, 1994 and the multilateral

trade agreements (as such term is defined in section 2(4) of theUruguayRound

Agreements Act).

4. GATT and WTO Authorizations

Section 5201 of the Trade Act of 2002

[19 U.S.C. 3539; Public Law 107-210]

SEC. 5201. FUND FOR WTO DISPUTE SETTLEMENTS.
(a) ESTABLISHMENTOFFUND.—There is established in the Treasury a fund for the

payment of settlements under this section.

(b) AUTHORITY OF USTR TO PAY SETTLEMENTS.—Amounts in the fund

established under subsection (a) shall be available, as provided in appropriations

Acts, only for the payment by the United States Trade Representative of the amount

of the total or partial settlement of any dispute pursuant to proceedings under the

auspices of the World Trade Organization, if—

(1) in the case of a total or partial settlement in an amount of not more than

$10,000,000, the Trade Representative certifies to the Secretary of the

Treasury that the settlement is in the best interests of the United States; and

(2) in the case of a total or partial settlement in an amount of more than

$10,000,000, the Trade Representative certifies to the Congress that the

settlement is in the best interests of the United States.

(c) APPROPRIATIONS.—There are authorized to be appropriated to the fund

established under subsection (a)—

(1) $50,000,000; and

(2) amounts equivalent to amounts recovered by the United States pursuant

to the settlement of disputes pursuant to proceedings under the auspices of the

World Trade Organization.

Amounts appropriated to the fund are authorized to remain available until

expended.

(d) MANAGEMENTOF FUND.—Sections 9601 and 9602(b) of the Internal Revenue

Code of 1986 shall apply to the fund established under subsection (a) to the same

extent as such provisions apply to trust funds established under subchapter A of

chapter 98 of such Code.
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Section 121 of the Trade Act of 1974, as amended

[19 U.S.C. 2131; Public Law 93-618, as amended by Public Law 100-418 and Public Law 100-647]

SEC. 121. AUTHORIZATION OF APPROPRIATION FOR GATT REVERSION.
There are authorized to be appropriated annually such sums as may be necessary

for the payment by the United States of its share of the expenses of the Contracting

Parties to the General Agreement on Tariffs and Trade. This authorization does not

imply approval or disapproval by the Congress of all articles of the General

Agreement on Tariffs and Trade.

Section 101(c) of the Uruguay Round Agreements Act

[19 U.S.C. 3511; Public Law 103-465]

SEC. 101. APPROVAL AND ENTRY INTO FORCE OF THE URUGUAY ROUND

AGREEMENTS.
(c) Authorization of Appropriations.—There are authorized to be appropriated

annually such sums as may be necessary for the payment by the United States of its

share of the expenses of the WTO.

D. TRADE NEGOTIATION PROCEDURAL REQUIREMENTS

Sections 131-134 of the Trade Act of 1974, as amended

[19 U.S.C. 2151-2154; Public Law 93-618, as amended by Public Law 100-418 and Public Law 107-

210]

SEC. 131. ADVICE FROM INTERNATIONAL TRADE COMMISSION.
(a) LISTS OF ARTICLESWHICHMAY BE CONSIDERED FOR ACTION.—

(1) In connection with any proposed trade agreement under section 123 of

this Act or section 2103(a) or (b) of the Bipartisan Trade Promotion Authority

Act of 2002, the President shall from time to time publish and furnish the

International Trade Commission (hereafter in this section referred to as the

“Commission”) with lists of articles which may be considered formodification

or continuance of United States duties, continuance of United States duty-free

or excise treatment, or additional duties. In the case of any article with respect

to which consideration may be given to reducing or increasing the rate of duty,

the list shall specify the provision of this subchapter under which such

consideration may be given.

(2) In connection with any proposed trade agreement under section 2103(b)

of the Bipartisan Trade Promotion Authority Act of 2002, the President may

from time to time publish and furnish the Commission with lists of nontariff

matters which may be considered for modification.
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(b) ADVICE TO PRESIDENT BY COMMISSION.—Within 6 months after receipt of a

list under subsection (a) or, in the case of a list submitted in connection with a trade

agreement, within 90 days after receipt of such list, the Commission shall advise the

President, with respect to each article or nontariff matter, of its judgment as to the

probable economic effect of modification of the tariff or nontariff measure on

industries producing like or directly competitive articles and on consumers, so as to

assist the President in making an informed judgment as to the impact which might

be caused by suchmodifications on United States interests, such as sectors involved

in manufacturing, agriculture, mining, fishing, services, intellectual property,

investment, labor, and consumers. Such advice may include in the case of any

article the advice of the Commission as to whether any reduction in the rate of duty

should take place over a longer period of time than the minimum period provided

for in section 2103(a)(3)(A) of the Bipartisan Trade Promotion Authority Act of

2002.

(c) ADDITIONALINVESTIGATIONSANDREPORTSREQUESTEDBYTHEPRESIDENTOR

THE TRADE REPRESENTATIVE.—In addition, in order to assist the President in his

determination whether to enter into any agreement under section 123 of this Act or

section 2103 of the Bipartisan Trade Promotion Authority Act of 2002, or how to

develop trade policy, priorities or other matters (such as priorities for actions to

improve opportunities in foreign markets), the Commission shall make such

investigations and reports as may be requested by the President or the United States

Trade Representative onmatters such as effects of modification of any barrier to (or

other distortion of) international trade on domestic workers, industries or sectors,

purchasers, prices and quantities of articles in the United States.

(d) COMMISSION STEPS IN PREPARING ITS ADVICE TO THE PRESIDENT.—In

preparing its advice to the President under this section, the Commission shall to the

extent practicable—

(1) investigate conditions, causes, and effects relating to competition

between the foreign industries producing the articles or services in question and

the domestic industries producing the like or directly competitive articles or

services;

(2) analyze the production, trade, and consumption of each like or directly

competitive article or service, taking into consideration employment, profit

levels, and use of productive facilities with respect to the domestic industries

concerned, and such other economic factors in such industries as it considers

relevant, including prices, wages, sales, inventories, patterns of demand, capital

investment, obsolescence of equipment, and diversification of production;

(3) describe the probable nature and extent of any significant change in

employment, profit levels, and use of productive facilities; the overall impact

of such or other possible changes on the competitiveness of relevant domestic

industries or sectors; and such other conditions as it deems relevant in the

domestic industries or sectors concerned which it believes such modifications

would cause; and
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(4) make special studies (including studies of real wages paid in foreign

supplying countries), whenever deemed to bewarranted, of particular proposed

modifications affecting United States manufacturing, agriculture, mining,

fishing, labor, consumers, services, intellectual property and investment, using

to the fullest extent practicable United States Government facilities abroad and

appropriate personnel of the United States.

(e) PUBLICHEARING.—In preparing its advice to the President under this section,

the Commission shall, after reasonable notice, hold public hearings.

SEC. 132. ADVICE FROM EXECUTIVE DEPARTMENTS AND OTHER SOURCES.
Before any trade agreement is entered into under section 123 of this Act or

section 2103 of the Bipartisan Trade Promotion Authority Act of 2002, the

President shall seek information and advice with respect to such agreement from the

Departments of Agriculture, Commerce, Defense, Interior, Labor, State and the

Treasury, from the United States Trade Representative, and from such other sources

as he may deem appropriate. Such advice shall be prepared and presented consistent

with the provisions of Reorganization Plan Number 3 of 1979, Executive Order

Number 12188 and section 141(c).

SEC. 133. PUBLIC HEARINGS.
(a) OPPORTUNITY FOR PRESENTATION OF VIEWS.—In connection with any

proposed trade agreement under section 123 of this Act or section 2103 of the

Bipartisan Trade Promotion Authority Act of 2002, the President shall afford an

opportunity for any interested person to present his views concerning any article on

a list published under section 131, any matter or article which should be so listed,

any concession which should be sought by the United States, or any other matter

relevant to such proposed trade agreement. For this purpose, the President shall

designate an agency or an interagency committee which shall, after reasonable

notice, hold public hearings and prescribe regulations governing the conduct of such

hearings. When appropriate, such procedures shall apply to the development of

trade policy and priorities.

(b) SUMMARY OF HEARINGS.—The organization holding such hearing shall

furnish the President with a summary thereof.

SEC. 134. PREREQUISITES FOR OFFERS.
(a) In any negotiation seeking an agreement under section 123 of this Act or

section 2103 of the Bipartisan Trade Promotion Authority Act of 2002, the

President may make a formal offer for the modification or continuance of any

United States duty, import restrictions, or barriers to (or other distortions of)

international trade, the continuance of United States duty-free or excise treatment,

or the imposition of additional duties, import restrictions, or other barrier to (or

other distortion of) international trade including trade in services, foreign direct

investment and intellectual property as covered by this title, with respect to any

article or matter only after he has received a summary of the hearings at which an

opportunity to be heard with respect to such article has been afforded under section

133. In addition, the President may make an offer for the modification or
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continuance of anyUnited States duty, the continuance ofUnited States duty-free or

excise treatment, or the imposition of additional duties, with respect to any article

included in a list published and furnished under section 131(a), only after he has

received advice concerning such article from the Commission under section 131(b),

or after the expiration of the 6-month or 90-day period provided for in that section,

as appropriate, whichever first occurs.

(b) In determining whether to make offers described in subsection (a) in the

course of negotiating any trade agreement under section 2103 of the Bipartisan

Trade Promotion Authority Act of 2002, and in determining the nature and scope of

such offers, the President shall take into account any advice or information

provided, or reports submitted, by—

(1) the Commission;

(2) any advisory committee established under section 135; or

(3) any organization that holds public hearings under section 133;

with respect to any article, or domestic industry, that is sensitive, or potentially

sensitive, to imports.

Sections 127(a) and (b) of the Trade Act of 1974

[19 U.S.C. 2137; Public Law 93-618]

SEC. 127. RESERVATION OF ARTICLES FOR NATIONAL SECURITY OR OTHER

REASONS.
(a) NATIONAL SECURITY CONSIDERATIONS.—No proclamation shall be made

pursuant to the provisions of this Act reducing or eliminating the duty or other

import restrictions on any article if the President determines that such reduction or

elimination would threaten to impair the national security.

(b) ACTION TAKENUNDEROTHER LAWS.—Where there is in effect with respect

to any article any action taken under section 203 of this Act, or section 232 or 351

of the Trade Expansion Act of 1962 (19 U.S.C. 1862 or 1981), the President shall

reserve such article from negotiations under this title (and from any action under

section 122(c)) contemplating reduction or elimination of—

(A) any duty on such article,

(B) any import restriction imposed under such section, or

(C) any other import restriction, the removal of which will be likely to

undermine the effect of the import restrictions referred to in subparagraph

(B).

In addition, the President shall also so reserve any other article which he

determines to be appropriate, taking into consideration information and advice

available pursuant to and with respect to the matters covered by sections 131, 132,

and 133, where applicable.

[Section 1105(a) of the Omnibus Trade and Competitiveness Act of 1988 applies

section 127 to trade agreements entered into under section 1102 of that Act.]
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E. IDENTIFICATION OF, AND ACTION ON, SPECIFIC FOREIGN
TRADE BARRIERS

1. National Trade Estimates Report

Section 181 of the Trade Act of 1974, as amended

[19 U.S.C. 2241; Public Law 93-618, as added by Public Law 98-573, section 303(a) and amended by

Public Law 100-418, Public Law 103-465, and Public Law 105-277]

SEC. 181. ESTIMATES OF BARRIERS TO MARKET ACCESS.
(a) NATIONAL TRADE ESTIMATES.—

(1) IN GENERAL.—For calendar year 1988, and for each succeeding calendar

year, the United States Trade Representative, through the interagency trade

organization established pursuant to section 242(a) of the Trade ExpansionAct

of 1962 and with the assistance of the interagency advisory committee

established under section 141(d)(2), shall—

(A) identify and analyze acts, policies, or practices of each foreign

country which constitute significant barriers to, or distortions of—

(i) United States exports of goods or services (including

agricultural commodities; and property protected by trademarks,

patents, and copyrights exported or licensed by United States

persons),

(ii) foreign direct investment byUnited States persons, especially if

such investment has implications for trade in goods or services; and

(iii) United States electronic commerce,

(B) make an estimate of the trade-distorting impact on United States

commerce of any act, policy, or practice identified under subparagraph

(A); and

(C) make an estimate, if feasible, of—

(i) the value of additional goods and services of the United States,

(ii) the value of additional foreign direct investment by United

States persons, and

(iii) the value of additional United States electronic commerce, that

would have been exported to, or invested in or transacted with, each

foreign country during such calendar year if each of such acts,

policies, and practices of such country did not exist.

(2) CERTAIN FACTORS TAKEN INTO ACCOUNT IN MAKING ANALYSIS AND

ESTIMATE.—Inmaking any analysis or estimate under paragraph (1), the Trade

Representative shall take into account—

(A) the relative impact of the act, policy, or practice on United States

commerce;

(B) the availability of information to document prices, market shares,
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and other matters necessary to demonstrate the effects of the act, policy, or

practice;

(C) the extent to which such act, policy, or practice is subject to

international agreements to which the United States is a party;

(D) any advice given through appropriate committees established

pursuant to section 135; and

(E) the actual increase in—

(i) the value of goods and services of the United States exported to,

(ii) the value of foreign direct investment made in, and

(iii) the value of electronic commerce transacted with, the foreign

country during the calendar year for which the estimate under

paragraph (1)(C) is made.

(3) ANNUAL REVISIONS AND UPDATES.—The Trade Representative shall

annually revise and update the analysis and estimate under paragraph (1).

(b) REPORT.—

(1) On or before April 30, 1989, and on or before March 31 of each

succeeding calendar year, the Trade Representative shall submit a report on the

analysis and estimates made under subsection (a) for the calendar year

preceding such calendar year (which shall be known as the “National Trade

Estimate”) to the President, the Committee on Finance of the Senate, and

appropriate committees of the House of Representatives.

(2) REPORTS TO INCLUDE INFORMATION WITH RESPECT TO ACTION BEING

TAKEN.—The Trade Representative shall include in each report submitted

under paragraph (1) information with respect to any action taken (or the

reasons for no action taken) to eliminate any act, policy, or practice identified

under subsection (a), including, but not limited to—

(A) any action under section 301,

(B) negotiations or consultations with foreign governments, or

(C) a section on foreign anticompetitive practices, the toleration of

which by foreign governments is adversely affecting exports of United

States goods or services.

(3) CONSULTATION WITH CONGRESS ON TRADE POLICY PRIORITIES.—The

Trade Representative shall keep the committees described in paragraph (1)

currently informed with respect to trade policy priorities for the purposes of

expandingmarket opportunities. After the submission of the report required by

paragraph (1), the Trade Representative shall also consult periodically with,

and take into account the views of, the committees described in that paragraph

regarding means to address the foreign trade barriers identified in the report,

including the possible initiation of investigations under section 302 or other

trade actions.

(c) ASSISTANCE OF OTHER AGENCIES.—

(1) FURNISHINGOF INFORMATION.—The head of each department or agency

of the executive branch of the Government, including any independent agency,
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is authorized and directed to furnish to the Trade Representative or to the

appropriate agency, upon request, such data, reports, and other information as

is necessary for the Trade Representative to carry out his functions under this

section. In preparing the section of the report required by subsection (b)(2)(C),

the Trade Representative shall consult in particular with the AttorneyGeneral.

(2) RESTRICTIONS ON RELEASE OR USE OF INFORMATION.—Nothing in this

subsection shall authorize the release of information to, or the use of

information by, the Trade Representative in a manner inconsistent with law or

any procedure established pursuant thereto.

(3) PERSONNEL AND SERVICES.—The head of any department, agency, or

instrumentality of the United States may detail such personnel and may furnish

such services, with or without reimbursement, as the Trade Representativemay

request to assist in carrying out his functions.

(d) ELECTRONICCOMMERCE.—For purposes of this section, the term “electronic

commerce” has the meaning given that term in section 1104(3) of the Internet Tax

Freedom Act.

2. Intellectual Property Rights

Section 182 of the Trade Act of 1974, as amended

[19 U.S.C. 2242; Public Law 93-618, as added by Public Law 100-418, section 1303(b), and amended

by Public Law 103-182, Public Law 103-465, and Public Law 106-113]

SEC. 182. IDENTIFICATION OF COUNTRIES THAT DENY ADEQUATE PROTECTION,
OR MARKET ACCESS, FOR INTELLECTUAL PROPERTY RIGHTS.
(a) INGENERAL.—By no later than the date that is 30 days after the date onwhich

the annual report is submitted to Congressional committees under section 181(b),

the United States Trade Representative (hereafter in this section referred to as the

“Trade Representative”) shall identify_

(1) those foreign countries that—

(A) deny adequate and effective protection of intellectual property

rights, or

(B) deny fair and equitable market access to United States persons that

rely upon intellectual property protection, and

(2) those foreign countries identified under paragraph (1) that are determined

by the Trade Representative to be priority foreign countries.

(b) SPECIAL RULES FOR IDENTIFICATIONS.—

(1) In identifying priority foreign countries under subsection (a)(2), the

Trade Representative shall only identify those foreign countries—

(A) that have the most onerous or egregious acts, policies, or practices

that—

(i) deny adequate and effective intellectual property rights, or

(ii) deny fair and equitable market access to United States persons
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that rely upon intellectual property protection,

(B) whose acts, policies, or practices described in subparagraph (A)

have the greatest adverse impact (actual or potential) on the relevant

United States products, and

(C) that are not—

(i) entering into good faith negotiations, or

(ii) making significant progress in bilateral or multilateral

negotiations,

to provide adequate and effective protection of intellectual property

rights.

(2) In identifying priority foreign countries under subsection (a)(2), the

Trade Representative shall—

(A) consult with the Register of Copyrights, the Under Secretary

Commence for Intellectual Property and Director of the United States

Patent and Trademark Office, other appropriate officers of the Federal

Government, and

(B) take into account information from such sources asmaybe available

to the Trade Representative and such information as may be submitted to

the Trade Representative by interested persons, including information

contained in reports submitted under section 181(b) and petitions

submitted under section 302.

(3) The Trade Representative may identify a foreign country under

subsection (a)(1)(B) only if the Trade Representative finds that there is a

factual basis for the denial of fair and equitable market access as a result of the

violation of international law or agreement, or the existence of barriers,

referred to in subsection (d)(3).

(4) In identifying foreign countries under paragraphs (1) and (2) of

subsection (a), the Trade Representative shall take into account—

(A) the history of intellectual property laws and practices of the foreign

country, including any previous identification under subsection (a)(2), and

(B) the history of efforts of the United States, and the response of the

foreign country, to achieve adequate and effective protection and

enforcement of intellectual property rights.

(c) REVOCATIONS AND ADDITIONAL IDENTIFICATIONS.—

(1) The Trade Representative may at any time—

(A) revoke the identification of any foreign country as a priority foreign

country under this section, or

(B) identify any foreign country as a priority foreign country under this

section,

if information available to the Trade Representative indicates that such

action is appropriate.

(2) The Trade Representative shall include in the semiannual report

submitted to the Congress under section 309(3) a detailed explanation of the
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reasons for the revocation under paragraph (1) of the identification of any

foreign country as a priority foreign country under this section.

(d) DEFINITIONS.—For purposes of this section—

(1) The term “persons that rely upon intellectual property protection”means

persons involved in—

(A) the creation, production or licensing of works of authorship (within

the meaning of sections 102 and 103 of title 17, United States Code) that

are copyrighted, or

(B) the manufacture of products that are patented or for which there are

process patents.

(2) A foreign country denies adequate and effective protection of intellectual

property rights if the foreign country denies adequate and effective means

under the laws of the foreign country for persons who are not citizens or

nationals of such foreign country to secure, exercise, and enforce rights relating

to patents, process patents, registered trademarks, copyrights and mask works.

(3) A foreign country denies fair and equitable market access if the foreign

country effectively denies access to a market for a product protected by a

copyright or related right, patent, trademark, mask work, trade secret, or plant

breeder's right, through the use of laws, procedures, practices, or regulations

which—

(A) violate provisions of international lawor international agreements to

which both the United States and the foreign country are parties, or

(B) constitute discriminatory nontariff trade barriers.

(4) A foreign country may be determined to deny adequate and effective

protection of intellectual property rights, notwithstanding the fact that the

foreign country may be in compliance with the specific obligations of the

Agreement on Trade-RelatedAspects of Intellectual PropertyRights referred to

in section 101(d)(15) of the Uruguay Round Agreements Act.

(e) PUBLICATION.—The Trade Representative shall publish in the Federal

Register a list of foreign countries identified under subsection (a) and shall make

such revisions to the list as may be required by reason of action under subsection

(c).

(f) SPECIAL RULE FOR ACTIONS AFFECTING UNITED STATES CULTURAL

INDUSTRIES.—

(1) IN GENERAL.—By no later than the date that is 30 days after the date on

which the annual report is submitted to Congressional committees under

section 181(b), the Trade Representative shall identify any act, policy, or

practice of Canada which—

(A) affects cultural industries,

(B) is adopted or expanded after December 17, 1992, and

(C) is actionable under article 2106 of the North American Free Trade

Agreement.

(2) SPECIAL RULES FOR IDENTIFICATIONS.—For purposes of section
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302(b)(2)(A), an act, policy, or practice identified under this subsection shall

be treated as an act, policy, or practice that is the basis for identification of a

country under subsection (a)(2), unless the United States has already taken

action pursuant to article 2106 of the NorthAmerican Free TradeAgreement in

response to such act, policy, or practice. In deciding whether to identify an act,

policy, or practice under paragraph (1), the Trade Representative shall—

(A) consult with and take into account the views of representatives of

the relevant domestic industries, appropriate committees established

pursuant to section 135, and appropriate officers of the Federal

Government, and

(B) take into account the information from such sources as may be

available to the Trade Representative and such information as may be

submitted to the Trade Representative by interested persons, including

information contained in reports submitted under section 181(b).

(3) CULTURAL INDUSTRIES.— For purposes of this subsection, the term

“cultural industries” means persons engaged in any of the following activities:

(A) The publication, distribution, or sale of books, magazines,

periodicals, or newspapers in print or machine readable form but not

including the sole activity of printing or typesetting any of the foregoing.

(B) The production, distribution, sale, or exhibition of film or video

recordings.

(C) The production, distribution, sale, or exhibition of audio or video

music recordings.

(D) The publication, distribution, or sale of music in print or machine

readable form.

(E) Radio communications in which the transmissions are intended for

direct reception by the general public, and all radio, television, and cable

broadcasting undertakings and all satellite programming and broadcasting

network services.

(g) ANNUALREPORT.—The Trade Representative shall, by not later than the date

bywhich countries are identified under subsection (a), transmit to the Committee on

Ways andMeans of the House of Representatives and the Committee on Finance of

the Senate, a report on actions taken under this section during the 12 months

preceding such report, and the reasons for such actions, including a description of

progress made in achieving improved intellectual property protection and market

access for persons relying on intellectual property rights.

3. Telecommunications Trade

Telecommunications Trade Act of 1988

(Title I, Subtitle C, Part 4 (Sections 1371-1382) of the Omnibus Trade and
Competitiveness Act of 1988)
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[19 U.S.C. 3101 et seq.; Public Law 100-418, as amended by Public Law 103-465]

SEC. 1371. SHORT TITLE.
This part may be cited as the “Telecommunications Trade Act of 1988”.

SEC. 1372. FINDINGS AND PURPOSES.
(a) FINDINGS.—The Congress finds that—

(1) rapid growth in the world market for telecommunications products and

services is likely to continue for several decades;

(2) the United States can improve prospects for—

(A) the growth of—

(i) United States exports of telecommunications products and

services, and

(ii) export-related employment and consumer services in theUnited

States, and

(B) the continuance of the technological leadership of theUnited States,

by undertaking a program to achieve an open world market for trade in

telecommunications products, services, and investment;

(3) most foreign markets for telecommunications products, services, and

investment are characterized by extensive government intervention (including

restrictive import practices and discriminatory procurement practices) which

adversely affect United States exports of telecommunications products and

services and United States investment in telecommunications;

(4) the open nature of the United States telecommunicationsmarket, accruing

from the liberalization and restructuring of such market, has contributed, and

will continue to contribute, to an increase in imports of telecommunications

products and a growing imbalance in competitive opportunities for trade in

telecommunications;

(5) unless this imbalance is corrected through the achievement of mutually

advantageous market opportunities for trade in telecommunications products

and services between the United States and foreign countries, theUnited States

should avoid granting continued open access to the telecommunications

products and services of such foreign countries in theUnited Statesmarket; and

(6) the unique business conditions in the worldwide market for

telecommunications products and services caused by the combination of

deregulation and divestiture in the United States, which represents a unilateral

liberalization of United States trade with the rest of the world, and continuing

government intervention in the domestic industries of many other countries

create a need to make an exception in the case of telecommunications products

and services that should not necessarily be a precedent for legislating specific

sectoral priorities in combating the closed markets or unfair foreign trade

practices of other countries.

(b) PURPOSES.—The purposes of this part are—

(1) to foster the economic and technological growth of, and employment in,
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the United States telecommunications industry;

(2) to secure a high quality telecommunications network for the benefit of the

people of the United States;

(3) to develop an international consensus in favor of open trade and

competition in telecommunications products and services;

(4) to ensure that countries which have made commitments to open

telecommunications trade fully abide by those commitments; and

(5) to achieve a more open world trading system for telecommunications

products and services through negotiation and provision of mutually

advantageous market opportunities for United States telecommunications

exporters and their subsidiaries in those markets in which barriers exist to free

international trade.

SEC. 1373. DEFINITIONS.
For purposes of this part—

(1) The term “Trade Representative” means the United States Trade

Representative.

(2) The term “telecommunications product” means—

(A) any paging devices provided for under item 685.65 of such

Schedules, and

(B) any article classified under any of the following item numbers of

such Schedules:

684.57 685.16 685.34

684.58 685.24 685.39

684.59 685.25 685.48

684.65 685.28 688.17

684.66 685.30 688.41

684.67 685.31 707.90

684.80 685.33

SEC. 1374. INVESTIGATION OF FOREIGN TELECOMMUNICATIONS TRADE

BARRIERS.
(a) IN GENERAL.—The Trade Representative shall conduct an investigation to

identify priority foreign countries. Such investigation shall be concluded by no later

than the date that is 5 months after the date of enactment of this Act.

(b) FACTORS TO BE TAKEN INTO ACCOUNT.—In identifying priority foreign

countries under subsection (a), the Trade Representative shall take into account,

among other relevant factors—

(1) the nature and significance of the acts, policies, and practices that deny

mutually advantageous market opportunities to telecommunications products
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and services of United States firms;

(2) the economic benefits (actual and potential) accruing to foreign firms

from open access to the United States market;

(3) the potential size of the market of a foreign country for

telecommunications products and services of United States firms;

(4) the potential to increase United States exports of telecommunications

products and services, either directly or through the establishment of a

beneficial precedent; and

(5) measurable progress being made to eliminate the objectionable acts,

policies, or practices.

(c) REVOCATIONS AND ADDITIONAL IDENTIFICATIONS.—

(1) The Trade Representative may at any time, after taking into account the

factors described in subsection (b)—

(A) revoke the identification of any priority foreign country that was

made under this section, or

(B) identify any foreign country as a priority foreign country under this

section,

if information available to the Trade Representative indicates that such

action is appropriate.

(2) The Trade Representative shall include in the semiannual report

submitted to the Congress under section 309(3) of the Trade Act of 1974 a

detailed explanation of the reasons for the revocation under paragraph (1) of

this subsection of any identification of any foreign country as a priority foreign

country.

(d) REPORT TO CONGRESS.—By no later than the date that is 30 days after the

date on which the investigation conducted under subsection (a) is completed, the

United States Trade Representative shall submit a report on the investigation to the

President and to appropriate committees of the Congress.

SEC. 1375. NEGOTIATIONS IN RESPONSE TO INVESTIGATION.
(a) IN GENERAL.—Upon—

(1) the date that is 30 days after the date on which any foreign country is

identified in the investigation conducted under section 1374(a) as a priority

foreign country, and

(2) the date on which any foreign country is identified under section

1374(c)(1)(B) as a priority foreign country,

the President shall enter into negotiations with such priority foreign country for

the purpose of entering into a bilateral or multilateral trade agreement under part

1 of subtitle A which meets the specific negotiating objectives established by the

President under subsection (b) for such priority foreign country.

(b) ESTABLISHMENT OF SPECIFIC NEGOTIATING OBJECTIVES FOR EACH FOREIGN

PRIORITY COUNTRY.—

(1) The President shall establish such relevant specific negotiating objectives

on a country-by-country basis as are necessary to meet the general negotiating
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objectives of the United States under this section.

(2)(A) The President may refine or modify specific negotiating objectives for

particular negotiations in order to respond to circumstances arising during the

negotiating period, including—

(i) changed practices by the priority foreign country,

(ii) tangible substantive developments in multilateral negotiations,

(iii) changes in competitive positions, technological developments,

or

(iv) other relevant factors.

(B) By no later than the date that is 30 days after the date on which the

President makes any modifications or refinements to specific negotiating

objectives under subparagraph (A), the President shall submit to

appropriate committees of the Congress a statement describing such

modifications or refinements and the reasons for such modifications or

refinements.

(c) GENERALNEGOTIATINGOBJECTIVES.—The general negotiating objectives of

the United States under this section are—

(1) to obtain multilateral or bilateral agreements (or the modification of

existing agreements) that provide mutually advantageous market

opportunities for trade in telecommunications products and services between

the United States and foreign countries;

(2) to correct the imbalances in market opportunities accruing from

reductions in barriers to the access of telecommunications products and

services of foreign firms to the United States market; and

(3) to facilitate the increase in United States exports of

telecommunications products and services to a level of exports that reflects

the competitiveness of the United States telecommunications industry.

(d) SPECIFICNEGOTIATINGOBJECTIVES.—The specific negotiating objectives of

the United States under this section regarding telecommunications products and

services are to obtain—

(1) national treatment for telecommunications products and services that

are provided by United States firms;

(2) most-favored-nation treatment for such products and services;

(3) nondiscriminatory procurement policies with respect to such products

and services and the inclusion under the Agreement on Government

Procurement of the procurement (by sale or lease by government-owned or

controlled entities) of all telecommunications products and services;

(4) the reduction or elimination of customs duties on telecommunications

products;

(5) the elimination of subsidies, violations of intellectual property rights,

and other unfair trade practices that distort international trade in

telecommunications products and services;

(6) the elimination of investment barriers that restrict the establishment of
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foreign-owned business entities which market such products and services;

(7) assurances that any requirement for the registration of

telecommunications products, which are to be located on customer premises,

for the purposes of—

(A) attachment to a telecommunications network in a foreign country,

and

(B) the marketing of the products in a foreign country, be limited to the

certification by the manufacturer that the products meet the standards

established by the foreign country for preventing harm to the network or

network personnel;

(8) transparency of, and open participation in, the standards-setting processes

used in foreign countries with respect to telecommunications products;

(9) the ability to have telecommunications products, which are to be located

on customer premises, approved and registered by type, and, if appropriate, the

establishment of procedures between the United States and foreign countries

for the mutual recognition of type approvals;

(10) access to the basic telecommunications network in foreign countries on

reasonable and nondiscriminatory terms and conditions (including

nondiscriminatory prices) for the provision of value-added services by United

States suppliers;

(11) the nondiscriminatory procurement of telecommunications products and

services by foreign entities that provide local exchange telecommunications

services which are owned, controlled, or, if appropriate, regulated by foreign

governments; and

(12) monitoring and effective dispute settlement mechanisms to facilitate

compliance with matters referred to in the preceding paragraphs of this

subsection.

SEC. 1376. ACTIONS TO BE TAKEN IF NO AGREEMENT OBTAINED.
(a) IN GENERAL.—

(1) If the President is unable, before the close of the negotiating period, to

enter into an agreement under subtitle A with any priority foreign country

identified under section 1374 which achieves the general negotiating objectives

described in section 1375(b) as defined by the specific objectives established

by the President for that country, the President shall take whatever actions

authorized under subsection (b) that are appropriate and most likely to achieve

such general negotiating objectives.

(2) In taking actions under paragraph (1), the President shall first take those

actions which most directly affect trade in telecommunications products and

services with the priority foreign country referred to in paragraph (1), unless

the President determines that actions against other economic sectors would be

more effective in achieving the general negotiating objectives referred to in

paragraph (1).

(b) ACTIONS AUTHORIZED.—
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(1) The President is authorized to take any of the following actions under

subsection (a) with respect to any priority foreign country:

(A) termination, withdrawal, or suspension of any portion of any trade

agreement entered into with such country under—

(i) the Trade Act of 1974,

(ii) section 201 of the Trade Expansion Act of 1962, or

(iii) section 350 of the Tariff Act of 1930,

with respect to any duty or import restriction imposed by the United

States on any telecommunications product;

(B) actions described in section 301 of the Trade Act of 1974;

(C) prohibition of purchases by the Federal Government of

telecommunications products of such country;

(D) increases in domestic preferences under title III of the Act ofMarch

3, 1933 (41 U.S.C. 10a, et seq.) for purchases by the Federal Government

of telecommunications products of such country;

(E) suspension of any waiver of domestic preferences under title III of

the Act of March 3, 1933 (41 U.S.C. 10a, et seq.) which may have been

extended to such country pursuant to the Trade Agreements Act of 1979

with respect to telecommunications products or any other products;

(F) issuance of orders to appropriate officers and employees of the

Federal Government to deny Federal funds or Federal credits for

purchases of the telecommunications products of such country; and

(G) suspension, in whole or in part, of benefits accorded articles of such

country under title V of the Trade Act of 1974 (19 U.S.C. 2461, et seq.).

(2) Notwithstanding section 125 of the Trade Act of 1974 and any other

provision of law, if any portion of a trade agreement described in paragraph

(1)(A) is terminated, withdrawn, or suspended under paragraph (1) with respect

to any duty imposed by the United States on the products of a foreign country,

the rate of such duty that shall apply to such products entered, or withdrawn

from warehouse for consumption, after the date on which such termination,

withdrawal, or suspension takes effect shall be a rate determined by the

President.

(c) NEGOTIATING PERIOD.—

(1) For purposes of this section, the term “negotiating period” means—

(A) with respect to a priority foreign country identified in the

investigation conducted under section 1374(a), the 18-month period

beginning on the date of the enactment of this Act, and

(B) with respect to any foreign country identified as a priority foreign

country after the conclusion of such investigation, the 1-year period

beginning on the date on which such identification is made.

(2)(A) The negotiating period with respect to a priority foreign countrymay

be extended for not more than two 1-year periods.

(B) By no later than the date that is 15 days after the date on which the
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President extends the negotiating period with respect to any priority

foreign country, the President shall submit to appropriate committees of

the Congress a report on the status of negotiations with such country that

includes—

(i) a finding by the President that substantial progress is beingmade

in negotiations with such country, and

(ii) a statement detailing the reasons why an extension of such

negotiating period is necessary.

(d) MODIFICATION ANDTERMINATIONAUTHORITY.—The President maymodify

or terminate any action taken under subsection (a) if, after taking into consideration

the factors described in section 1374(b), the President determines that changed

circumstances warrant such modification or termination.

(e) REPORT.—The President shall promptly inform the appropriate committees of

the Congress of any action taken under subsection (a) or of the modification or

termination of any such action under subsection (d).

SEC. 1377. REVIEW OF TRADE AGREEMENT IMPLEMENTATION BY TRADE

REPRESENTATIVE.
(a) IN GENERAL.—

(1) In conducting the annual analysis under section 181(a) of the Trade Act

of 1974 (19 U.S.C. 2241), the Trade Representative shall review the operation

and effectiveness of—

(A) each trade agreement negotiated by reason of this part that is in

force with respect to the United States; and

(B) every other trade agreement regarding telecommunications products

or services that is in force with respect to the United States.

(2) In each review conducted under paragraph (1), the Trade Representative

shall determine whether any act, policy, or practice of the foreign country that

has entered into the agreement described in paragraph (1)—

(A) is not in compliance with the terms of such agreement, or

(B) otherwise denies, within the context of the terms of such agreement,

to telecommunications products and services of United States firms

mutually advantageous market opportunities in that foreign country.

(b) REVIEW FACTORS.—

(1) In conducting reviews under subsection (a), the Trade Representative

shall consider any evidence of actual patterns of trade (including United States

exports to a foreign country of telecommunications products and services,

including sales and services related to those products) that do not reflect

patterns of trade which would reasonably be anticipated to flow from the

concessions or commitments of such country based on the international

competitive position and export potential of such products and services.

(2) The Trade Representative shall consult with the United States

International Trade Commission with regard to the actual patterns of trade

described in paragraph (1).
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(c) ACTION IN RESPONSE TO AFFIRMATIVE DETERMINATION.—

(1) Any affirmative determination made by the Trade Representative under

subsection (a)(2) with respect to any act, policy, or practice of a foreign

country shall, for purposes of chapter 1 of title III of the Trade Act of 1974, be

treated as an affirmative determination under section 304(a)(1)(A) of suchAct

that such act, policy, or practice violates a trade agreement.

(2) In taking actions under section 301 by reason of paragraph (1), the Trade

Representative shall first take those actions which most directly affect trade in

telecommunications products and services with the priority foreign country

referred to in paragraph (1), unless the Trade Representative determines that

actions against other economic sectors would be more effective in achieving

compliance by the foreign country with the trade agreement that is the subject

of the affirmative determination made under subsection (a)(2).

SEC. 1378. COMPENSATION AUTHORITY.
If—

(1) the President has taken action under section 1376(a) with respect to any

foreign country, and

(2) such action is found to be inconsistent with the international obligations

of the United States, including the WTO Agreement and the multilateral trade

agreements (as such terms are defined in paragraphs (8) and (4), respectively,

of section 2 of the Uruguay Round Agreements Act),

the President may enter into trade agreements with such foreign country for the

purpose of granting new concessions as compensation for such action in order to

maintain the general level of reciprocal and mutually advantageous concessions.

SEC. 1379. CONSULTATIONS.
(a) ADVICE FROM DEPARTMENTS AND AGENCIES.—Prior to taking any action

under this part, the President shall seek information and advice from the interagency

trade organization established under section 242(a) of the Trade Expansion Act of

1962 (19 U.S.C. 1872).

(b) ADVICE FROM THE PRIVATE SECTOR.—Before—

(1) the Trade Representative concludes the investigation conducted under

section 1374(a) or takes action under section 1374(c),

(2) the President establishes specific negotiating objectives under section

1375(b) with respect to any foreign country, or

(3) the President takes action under section 1376,

the Trade Representative shall provide an opportunity for the presentation of

views by any interested party with respect to such investigation, objectives, or

action, including appropriate committees established pursuant to section 135 of

the Trade Act of 1974 (19 U.S.C. 2155).

(c) CONSULTATIONSWITHCONGRESSANDOFFICIALADVISORS.—For purposes of

conducting negotiations under section 1375(a), the Trade Representative shall keep

appropriate committees of the Congress, as well as appropriate committees

established pursuant to section 135 of the Trade Act of 1974, currently informed
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with respect to—

(1) the negotiating priorities and objectives for each priority foreign country;

(2) the assessment of negotiating prospects, both bilateral and multilateral;

and

(3) anyUnited States concessions which might be included in negotiations to

achieve the objectives described in subsections (c) and (d) of section 1375.

(d) MODIFICATIONOFSPECIFICNEGOTIATINGOBJECTIVES.—Before the President

takes any action under section 1375(b)(2)(A) to refine or modify specific

negotiating objectives, the President shall consult with the Congress and with

members of the industry, and representatives of labor, affected by the proposed

refinement or modification.

SEC. 1380. SUBMISSION OF DATA; ACTION TO ENSURE COMPLIANCE.
(a) SUBMISSIONOFDATA.—The Federal Communications Commission (hereafter

in this section referred to as the “Commission”) shall periodically submit to

appropriate committees of the House of Representatives and of the Senate any data

collected and otherwise made public under Report No. DC-1105, “Information

Reporting Requirements Established for Common Carriers”, adopted February 25,

1988, relating to FCC Docket No. 86-494, adopted December 23, 1987.

(b) ACTION TO ENSURE COMPLIANCE.—

(1)(A) Any product of a foreign country that is subject to registration or

approval by the Commission may be entered only if—

(i) such product conforms with all applicable rules and regulations

of the Commission, and

(ii) the information which is required on Federal Communications

Commission Form 740 on the date of enactment of this Act is

provided to the appropriate customs officer at the time of such entry

in such form and manner as the Secretary of the Treasury may

prescribe.

(B) For purposes of this paragraph, the term“entered”means entered, or

withdrawn from warehouse for consumption, in the customs territory of

the United States.

(2) The Commission, the Secretary of Commerce, and the Trade

Representative shall provide such assistance in the enforcement of paragraph

(1) as the Secretary of the Treasury may request.

(3) The Secretary of the Treasury shall compile the information collected

under paragraph (1)(A)(ii) into a summary and shall annually submit such

summary to the Congress until the authority to negotiate trade agreements

under part 1 of subtitle A expires. Such information shall also be made

available to the public.

SEC. 1381. STUDYONTELECOMMUNICATIONS COMPETITIVENESS IN THEUNITED

STATES.
(a) IN GENERAL.—The Secretary of Commerce, in consultation with the Federal

Communications Commission and the United States Trade Representative, shall
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conduct a study of the competitiveness of the United States telecommunications

industry and the effects of foreign telecommunications policies and practices on

such industry in order to assist the Congress and the President in determining what

actions might be necessary to preserve the competitiveness of the United States

telecommunications industry.

(b) PUBLIC COMMENT.—The Secretary of Commerce may, as appropriate,

provide notice and reasonable opportunity for public comment as part of the study

conducted under subsection (a).

(c) REPORT.—The Secretary of Commerce shall, by no later than the date that is 1

year after the date of enactment of this Act, submit to the Congress and the

President a report on the findings and recommendations reached by the Secretary of

Commerce as a result of the study conducted under subsection (a). Such report shall

be referred to the appropriate committees of the House of Representatives and of

the Senate.

SEC. 1382. INTERNATIONAL OBLIGATIONS.
Nothing in this part may be construed to require actions inconsistent with the

international obligations of the United States, including the WTO Agreement and

the multilateral trade agreements (as such terms are defined in paragraphs (9) and

(4), respectively, of section 2 of the Uruguay Round Agreements Act).

F. NORMAL TRADE RELATIONS (NONDISCRIMINATORY)
TREATMENT

1. NTR Principle

Section 5003 of Public Law 105-206: Clarification of Designation of Normal
Trade Relations

[19 U.S.C. 2481 note]

SEC. 5003. CLARIFICATION OF DESIGNATION OF NORMAL TRADE RELATIONS.
(a) FINDINGS AND POLICY.—

(1) FINDINGS.—The Congress makes the following findings:

(A) Since the 18th century, the principle of nondiscrimination among

countries with which the United States has trade relations, commonly

referred to as “most-favored-nation” treatment, has been a cornerstone of

United States trade policy.

(B) Although the principle remains firmly in place as a fundamental

concept in United States trade relations, the term “most-favored-nation” is

a misnomer which has led to public misunderstanding.

(C) It is neither the purpose nor the effect of the most-favored-nation

principle to treat any country as “most favored”. To the contrary, the

principle reflects the intention to confer on a country the same trade

benefits that are conferred on any other country, that is, the intention not to
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discriminate among trading partners.

(D) The term “normal trade relations” is a more accurate description of

the principle of nondiscrimination as it applies to the tariffs applicable

generally to imports from United States trading partners, that is, the

general rates of duty set forth in column 1 of the Harmonized Tariff

Schedule of the United States.

(2) POLICY.—It is the sense of the Congress that—

(A) the language used in United States laws, treaties, agreements,

executive orders, directives, and regulations should more clearly and

accurately reflect the underlying principles of United States trade policy;

and

(B) accordingly, the term “normal trade relations” should, where

appropriate, be substituted for the term “most-favored-nation”.

(b) CHANGE IN TERMINOLOGY.—

[Amends several trade statutes to reflect change in terminology, several reprinted

elsewhere.]

(c) SAVINGS PROVISIONS.—Nothing in this section shall affect themeaning of any

provision of law, Executive order, Presidential proclamation, rule, regulation,

delegation of authority, other document, or treaty or other international agreement

of the United States relating to the principle of “most-favored-nation” (or “most

favored nation”) treatment. Any Executive order, Presidential proclamation, rule,

regulation, delegation of authority, other document, or treaty or other international

agreement of the United States that has been issued, made, granted, or allowed to

become effective and that is in effect on the effective date of this Act, or was to

become effective on or after the effective date of this Act, shall continue in effect

according to its terms until modified, terminated, superseded, set aside, or revoked

in accordance with law.

Section 251 of the Trade Expansion Act of 1962

[19 U.S.C. 1881; Public Law 87-794, as amended by Public Law 105-206]

SEC. 251. NORMAL TRADE RELATIONS.
Except as otherwise provided in this title, in section 350(b) of the Tariff Act of

1930, or in section 401(a) of the Tariff Classification Act of 1962, any duty or other

import restriction or duty-free treatment proclaimed in carrying out any trade

agreement under this title or section 350 of the Tariff Act of 1930 shall apply to

products of all foreign countries, whether imported directly or indirectly.

Section 126(a) of the Trade Act of 1974

[19 U.S.C. 2136; Public Law 93-618 and Public Law 105-362]

SEC. 126. RECIPROCAL NONDISCRIMINATORY TREATMENT.
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(a) DIRECT AND INDIRECT IMPORTS.—Except as otherwise provided in this Act or

in any other provision of law, any duty or other import restriction or duty-free

treatment proclaimed in carrying out any trade agreement under this title shall apply

to products of all foreign countries, whether imported directly or indirectly.

[Section 1105(a) of the Omnibus Trade and Competitiveness Act of 1988 applies

section 126(a) to trade agreements entered into under section 1102 of that Act.]

Section 1103(a)(3) of the Omnibus Trade and Competitiveness Act of 1988

[19 U.S.C. 2903; Public Law 100-418]

SEC. 1103. IMPLEMENTATION OF TRADE AGREEMENTS.

* * * * * * *

(a) IN GENERAL.—

(3) To ensure that a foreign country which receives benefits under a trade

agreement entered into under section 1102(b) or (c) is subject to the obligations

imposed by such agreement, the President shall recommend to Congress in the

implementing bill and statement of administrative action submitted with respect to

such agreement that the benefits and obligations of such agreement apply solely to

the parties to such agreement, if such application is consistent with the terms of such

agreement. The President may also recommend with respect to any such agreement

that the benefits and obligations of such agreement not apply uniformly to all parties

to such agreement, if such application is consistent with the terms of such

agreement.

2. Trade Relations with Nonmarket Economy Countries

General Note 3(b) of the Harmonized Tariff Schedule
Rate of Duty Column 2.23

Notwithstanding any of the foregoing provisions of this note, the rates of duty

shown in column 2 shall apply to products, whether imported directly or indirectly,

of the following countries and areas pursuant to section 401 of the Tariff

Classification Act of 1962, to section 231 or 257(e)(2) of the Trade Expansion Act

of 1962, to section 404(a) of the Trade Act of 1974 or to any other applicable

section of law, or to action taken by the President thereunder:

Cuba North Korea

23 Nondiscriminatory treatment was restored to goods that are products of Serbia or Montenegro, effective Dec. 4, 2003. See Notice of the

Department of State, 68 F.R. 64410.
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Title IV of the Trade Act of 1974, as amended

[19 U.S.C. 2431 et seq., Public Law 93-618, as amended by Public Law 96-39, Reorganization Plan

No. 3 of 1979, Public Law 100-418, Public Law 101-382, Public Law 104-295, Public Law 105-206

and Public Law 106-286]

SEC. 401. EXCEPTION OF THE PRODUCTS OF CERTAIN COUNTRIES OR AREAS.
Except as otherwise provided in this title, the President shall continue to deny

nondiscriminatory treatment to the products of any country, the products of which

were not eligible for the rates set forth in rate column numbered 1 of the Tariff

Schedules of the United States on the date of the enactment of this Act.

SEC. 402. FREEDOM OF EMIGRATION IN EAST-WEST TRADE.
(a) ACTIONS OF NONMARKET ECONOMY COUNTRIES MAKING THEM INELIGIBLE

FORNORMALTRADERELATIONS, PROGRAMSOFCREDITS,CREDITGUARANTEES,OR

INVESTMENT GUARANTEES, OR COMMERCIAL AGREEMENTS.—To assure the

continued dedication of the United States to fundamental human rights, and

notwithstanding any other provision of law, on or after the date of the enactment of

this Act products from any nonmarket economy country shall not be eligible to

receive nondiscriminatory treatment (normal trade relations), such country shall not

participate in any program of the Government of the United States which extends

credits or credit guarantees or investment guarantees, directly or indirectly, and the

President of the United States shall not conclude any commercial agreement with

any such country, during the period beginning with the date on which the President

determines that such country—

(1) denies its citizens the right or opportunity to emigrate;

(2) imposes more than a nominal tax on emigration or on the visas or other

documents required for emigration, for any purpose or cause whatsoever; or

(3) imposes more than a nominal tax, levy, fine, fee, or other charge on any

citizen as a consequence of the desire of such citizen to emigrate to the country

of his choice,

and ending on the date on which the President determines that such country is no

longer in violation of paragraph (1), (2), or (3).

(b) PRESIDENTIAL DETERMINATION AND REPORT TO CONGRESS THAT NATION IS

NOTVIOLATINGFREEDOMOFEMIGRATION.—After the date of the enactment of this

Act, (A) products of a nonmarket economy country may be eligible to receive

nondiscriminatory treatment (normal trade relations), (B) such country may

participate in any program of the Government of the United States which extends

credits or credit guarantees or investment guarantees, and (C) the President may

conclude a commercial agreement with such country, only after the President has

submitted to the Congress a report indicating that such country is not in violation of

paragraph (1), (2), or (3) of subsection (a). Such report with respect to such country

shall include information as to the nature and implementation of emigration laws

and policies and restrictions or discrimination applied to or against personswishing

to emigrate. The report required by this subsection shall be submitted initially as
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provided herein and, with current information, on or before each June 30 and

December 31 thereafter so long as such treatment is received, such credits or

guarantees are extended, or such agreement is in effect.

(c) WAIVER AUTHORITY OF PRESIDENT.—

(1) During the 18-month period beginning on the date of the enactment of

this Act, the President is authorized to waive byExecutive order the application

of subsections (a) and (b) with respect to any country, if he reports to the

Congress that—

(A) he has determined that such waiver will substantially promote the

objectives of this section; and

(B) he has received assurances that the emigration practices of that

country will henceforth lead substantially to the achievement of the

objectives of this section.

(2) During any period subsequent to the 18-month period referred to in

paragraph (1), the President is authorized to waive by Executive order the

application of subsections (a) and (b) with respect to any country, if the waiver

authority granted by this subsection continues to apply to such country pursuant

to subsection (d), and if he reports to the Congress that—

(A) he has determined that such waiver will substantially promote the

objectives of this section; and

(B) he has received assurances that the emigration practices of that

country will henceforth lead substantially to the achievement of the

objectives of this section.

(3) A waiver with respect to any country shall terminate on the day after the

waiver authority granted by this subsection ceases to be effective with respect

to such country pursuant to subsection (d). The President may, at any time,

terminate by Executive order any waiver granted under this subsection.

(d) EXTENSION OFWAIVER AUTHORITY.—

(1) If the President determines that the further extension of the waiver

authority granted under subsection (c) will substantially promote the objectives

of this section, he may recommend further extensions of such authority for

successive 12-month periods. Any such recommendations shall—

(A) be made not later than 30 days before the expiration of such

authority;

(B) be made in a document transmitted to the House of Representatives

and the Senate setting forth his reasons for recommending the extension of

such authority; and

(C) include, for each country with respect to which a waiver granted

under subsection (c) is in effect, a determination that continuation of the

waiver applicable to that country will substantially promote the objectives

of this section, and a statement setting forth his reasons for such

determination.

If the President recommends the further extension of such authority, such
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authority shall continue in effect until the end of the 12-month period following the

end of the previous 12-month extension with respect to any country (except for any

country with respect to which such authority has not been extended under this

subsection), unless a joint resolution described in section 153(a) is enacted into law

pursuant to the provisions of paragraph (2).

(2)(A) The requirements of this paragraph are met if the joint resolution is

enacted under the procedures set forth in section 153, and—

(i) the Congress adopts and transmits the joint resolution to the

President before the end of the 60-day period beginning on the date

the waiver authority would expire but for an extension under

paragraph (1), and

(ii) if the President vetoes the joint resolution, each House of

Congress votes to override such veto on or before the later of the last

day of the 60-day period referred to in clause (i) or the last day of the

15-day period (excluding any day described in section 154(b))

beginning on the date the Congress receives the veto message from

the President.

(B) If a joint resolution is enacted into law under the provisions of this

paragraph, the waiver authority applicable to any country with respect to

which the joint resolution disapproves of the extension of such authority

shall cease to be effective as of the day after the 60-day period beginning

on the date of the enactment of the joint resolution.

(C) A joint resolution to which this subsection and section 153 apply

may be introduced at any time on or after the date the President transmits

to the Congress the document described in paragraph (1)(B).

(e) COUNTRIES NOT COVERED.—This section shall not apply to any country the

products of which are eligible for the rates set forth in rate column numbered 1 of

the Tariff Schedules of the United States on the date of the enactment of this Act.

SEC. 403. UNITED STATES PERSONNEL MISSING IN ACTION IN SOUTHEAST ASIA.
(a) PENALTY FOR NONCOOPERATING COUNTRIES.—Notwithstanding any other

provision of law, if the President determines that a nonmarket economy country is

not cooperating with the United States—

(1) to achieve a complete accounting of all United States military and

civilian personnel who are missing in action in Southeast Asia,

(2) to repatriate such personnel who are alive, and

(3) to return the remains of such personnel who are dead to theUnited States,

then, during the period beginning with the date of such determination and

ending on the date on which the President determines such country is cooperating

with the United States, he may provide that—

(A) the products of such country may not receive nondiscriminatory

treatment,

(B) such country may not participate, directly or indirectly, in any

program under which the United States extends credit, credit guarantees,
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or investment guarantees, and

(C) no commercial agreement entered into under this title between such

country and the United States will take effect.

(b) EXCEPTION.—This section shall not apply to any country the products of

which are eligible for the rates set forth in rate column numbered 1 of the Tariff

Schedules of the United States on the date of enactment of this Act.

SEC. 404. EXTENSION OF NONDISCRIMINATORY TREATMENT.
(a) PRESIDENTIALPROCLAMATION.—Subject to the provisions of section 405(c),

the President may by proclamation extend nondiscriminatory treatment to the

products of a foreign country which has entered into a bilateral commercial

agreement referred to in section 405.

(b) LIMITATION ON PERIOD OF EFFECTIVENESS.—The application of

nondiscriminatory treatment shall be limited to the period of effectiveness of the

obligations of the United States to such country under such bilateral commercial

agreement. In addition, in the case of any foreign country receiving

nondiscriminatory treatment pursuant to this title which has entered into an

agreement with the United States regarding the settlement of lend-lease reciprocal

aid and claims, the application of such nondiscriminatory treatment shall be limited

to period during which such country is not in arrears on its obligations under such

agreement.

(c) SUSPENSION OR WITHDRAWAL OF EXTENSIONS OF NONDISCRIMINATORY

TREATMENT.—The President may at any time suspend or withdrawany extension of

nondiscriminatory treatment to any country pursuant to subsection (a) and thereby

cause all products of such country to be dutiable at the rates set forth in rate column

numbered 2 of the Harmonized Tariff Schedule of the United States.

SEC. 405. AUTHORITY TO ENTER INTO COMMERCIAL AGREEMENTS.
(a) PRESIDENTIALAUTHORITY.—Subject to the provisions of subsections (b) and

(c) of this section, the President may authorize the entry into force of bilateral

commercial agreements providing nondiscriminatory treatment to the products of

countries heretofore denied such treatment whenever he determines that such

agreements with such countries will promote the purposes of this Act and are in the

national interest.

(b) TERMSOFAGREEMENTS.—Any such bilateral commercial agreement shall—

(1) be limited to an initial period specified in the agreement which shall be

no more than 3 years from the date the agreement enters into force; except that

it may be renewable for additional periods, each not to exceed 3 years; if—

(A) a satisfactory balance of concessions in trade and services has been

maintained during the life of such agreement, and

(B) the President determines that actual or foreseeable reductions in

United States tariffs and nontariff barriers to trade resulting from

multilateral negotiations are satisfactorily reciprocated by the other party

to the bilateral agreement;

(2) provide that it is subject to suspension or termination at any time for
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national security reasons, or that the other provisions of such agreement shall

not limit the rights of any party to take any action for the protection of its

security interests;

(3) include safeguard arrangements (A) providing for prompt consultations

whenever either actual or prospective imports cause or threaten to cause, or

significantly contribute to, market disruption and (B) authorizing the

imposition of such import restrictions as may be appropriate to prevent such

market disruption;

(4) if the other party to the bilateral agreement is not a party to the Paris

Convention for the Protection of Industrial Property, provide rights for United

States nationals with respect to patents and trademarks in such country not less

than the rights specified in such convention;

(5) if the other party to the bilateral agreement is not a party to the Universal

Copyright Convention, provide rights for United States nationals with respect

to copyrights in such country not less than the rights specified in such

convention;

(6) in the case of an agreement entered into or renewed after the date of the

enactment of the Act, provide arrangements for the protection of industrial

rights and processes;

(7) provide arrangements for the settlement of commercial differences and

disputes;

(8) in the case of an agreement entered into or renewed after the date of the

enactment of this Act, provide arrangements for the promotion of trade, which

may include arrangements for the establishment or expansion of trade and

tourist promotion offices, for facilitation of activities of governmental

commercial officers, participation in trade fairs and exhibits, and the sending of

trade missions, and for facilitation of entry, establishment, and travel of

commercial representatives;

(9) provide for consultations for the purpose of reviewing the operation of

the agreement and relevant aspects of relations between the United States and

the other party; and

(10) provide such other arrangements of a commercial nature aswill promote

the purpose of this Act.

(c) CONGRESSIONALACTION.—An agreement referred to in subsection (a), and a

proclamation referred to in section 404(a) implementing such agreement, shall take

effect only if a joint resolution described in section 151(b)(3) that approves of the

agreement referred to in subsection (a) is enacted into law.

[SEC. 406. MARKET DISRUPTION.
See separate section under Chapter 9.]
SEC. 407. PROCEDURE FOR CONGRESSIONAL APPROVAL OR DISAPPROVAL OF

EXTENSIONOFNONDISCRIMINATORYTREATMENTAND PRESIDENTIALREPORTS.
(a) TRANSMISSION OF NONDISCRIMINATORY TREATMENT DOCUMENTS TO

CONGRESS.—Whenever the President issues a proclamation under section 404
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extending nondiscriminatory treatment to the products of any foreign country, he

shall promptly transmit to the House of Representatives and to the Senate a

document setting forth the proclamation and the agreement the proclamation

proposes to implement, together with his reasons therefor.

(b) TRANSMISSION OF FREEDOM OF EMIGRATION DOCUMENTS TO CONGRESS.—

The President shall transmit to the House of Representatives and the Senate a

document containing the initial report submitted by him under section 402(b) or

409(b) with respect to a nonmarket economy country. On or beforeDecember 31 of

each year, the President shall transmit to the House of Representatives and the

Senate, a document containing the report required by section 402(b) or 409(b) as

the case may be, to be submitted on or before such December 31.

(c) EFFECTIVE DATE OF PROCLAMATIONS AND AGREEMENTS; DISAPPROVAL OF

REPORTS.—

(1) In the case of a document referred to in subsection (a), the proclamation

set forth in the document may become effective and the agreement set forth in

the document may enter into force and effect only if a joint resolution

described in section 151(b)(3) that approves of the extension of

nondiscriminatory treatment to the products of the country concerned is

enacted into law.

(2) In the case of a document referred to in subsection (b) which contains a

report submitted by the President under section 402(b) or 409(b) with respect

to a nonmarket economy country, if, before the close of the 90-day period

beginning on the day on which such document is delivered to the House of

Representatives and to the Senate, a joint resolution described in section

152(a)(1)(B) is enacted into law that disapproves of the report submitted by the

President with respect to such country, then, beginning with the day after the

end of the 60-day period beginning with the date of the enactment of such

resolution of disapproval, (A) nondiscriminatory treatment shall not be in force

with respect to the products of such country, and the products of such country

shall be dutiable at the rates set forth in rate column numbered 2 of the

Harmonized Tariff Schedule of the United States, (B) such country may not

participate in any program of the Government of the United States which

extends credit or credit guarantees or investment guarantees, and (C) no

commercial agreement may thereafter be concluded with such country under

this title. If the President vetoes the joint resolution, the joint resolution shall be

treated as enacted into law before the end of the 90-day period under this

paragraph if both Houses of Congress vote to override such veto on or before

the later of the last day of such 90-day period or the last day of the 15-day

period (excluding any day described in section 154(b)) beginning on the date

the Congress receives the veto message from the President.

SEC. 408. PAYMENT BY CZECHOSLOVAKIA OF AMOUNTS OWED UNITED STATES

CITIZENS AND NATIONALS.
(a) RENEGOTIATIONOF1974AGREEMENT.—The arrangement initialed on July 5,
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1974, with respect to the settlement of the claims of citizens and nationals of the

United States against the Government of Czechoslovakia shall be renegotiated and

shall be submitted to the Congress as part of any agreement entered into under this

title with Czechoslovakia.

(b) PROVISIONALRETENTION OFGOLD.—The United States shall not release any

gold belonging to Czechoslovakia and controlled directly or indirectly by the

United States pursuant to the provisions of the Paris Reparations Agreement of

January 24, 1946, or otherwise, until such agreement has been approved by the

Congress.

SEC. 409. FREEDOM TO EMIGRATE TO JOIN A VERY CLOSE RELATIVE IN THE

UNITED STATES.
(a) SANCTIONS FOR EMIGRATION RESTRICTIONS.—To assure the continued

dedication of the United States to the fundamental human rights and welfare of its

own citizens, and notwithstanding any other provision of law, on or after the date of

the enactment of this Act, no nonmarket economy country shall participate in any

program of the Government of the United States which extends credits or credit

guarantees or investment guarantees, directly or indirectly, and the President of the

United States shall not conclude any commercial agreement with any such country,

during the period beginning with the date on which the President determines that

such country—

(1) denies its citizens the right or opportunity to join permanently through

emigration, a very close relative in the United States, such as a spouse, parent,

child, brother, or sister;

(2) imposes more than a nominal tax on the visas or other documents

required for emigration described in paragraph (1); or

(3) imposes more than a nominal tax, levy, fine, fee, or other charge on any

citizen as a consequence of the desire of such citizen to emigrate as described

in paragraph (1),

and ending on the date on which the President determines that such country is no

longer in violation of paragraph (1), (2), or (3).

(b) REPORT TOCONGRESS CONCERNINGEMIGRATIONPOLICIES.—After the date of

the enactment of this Act, (A) a nonmarket economy countrymay participate in any

program of the Government of the United States which extends credits or credit

guarantees or investment guarantees, and (B) the President may conclude a

commercial agreement with such country, only after the President has submitted to

the Congress a report indicating that such country is not in violation of paragraph

(1), (2), or (3) of subsection (a). Such report with respect to such country shall

include information as to the nature and implementation of its laws and policies and

restrictions or discrimination applied to or against persons wishing to emigrate to

the United States to join close relatives. The report required by this subsection shall

be submitted initially as provided herein and, with current information, on or before

each June 30 and December 31 thereafter, so long as such credits or guarantees are

extended or such agreement is in effect.
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(c) EXEMPTION FROMAPPLICATIONOFSECTION.—This section shall not apply to

any country the products of which are eligible for the rates set forth in rate column

numbered 1 of the Tariff Schedules of the United States on the date of enactment of

this Act.

(d) ADDITIONALEXEMPTIONFROMAPPLICATIONOFSECTION.—During any period

that a waiver is in effect with respect to any nonmarket economy country under

section 402(c), the provisions of subsections (a) and (b) shall not applywith respect

to such country.

[SEC. 410. EAST-WEST TRADE STATISTICS MONITORING SYSTEM.
Repealed by Public Law 104-295, section 17.]
[SEC. 411. EAST-WEST FOREIGN TRADE BOARDS.
Abolished by section 6 and functions transferred to the President and interagency

trade organization by section 5 (c) and (e) of Reorganization Plan No. 3 of 1979.]

Sections 1 and 2 of Public Law 102-182

NTR Treatment for Hungary and the Czech and Slovak Republics

[19 U.S.C. 2434 note]

SECTION 1. CONGRESSIONAL FINDINGS AND PREPARATORY PRESIDENTIAL

ACTION.
(a) CONGRESSIONAL FINDINGS.—The Congress finds that the Czech and Slovak

Federal Republic and the Republic of Hungary both have—

(1) dedicated themselves to respect for fundamental human rights;

(2) accorded to their citizens the right to emigrate and to travel freely;

(3) reversed over 40 years of communist dictatorship and embraced the

establishment of political pluralism, free and fair elections, and multi-party

political systems;

(4) introduced far-reaching economic reforms based on market-oriented

principles and have decentralized economic decisionmaking; and

(5) demonstrated a strong desire to build friendly relationships with the

United States.

(b) PREPARATORYPRESIDENTIALACTION.—TheCongress notes that the President

in anticipation of the enactment of section 2, has directed the United States Trade

Representative to negotiate with the Czech and Slovak Federal Republic and the

Republic of Hungary, respectively, in order to—

(1) preserve the commitments of that country under the bilateral commercial

agreement in effect between that country and the United States that are

consistent with the General Agreement on Tariffs and Trade; and

(2) obtain other appropriate commitments.

SEC. 2. TERMINATION OF APPLICATION OF TITLE IV OF THE TRADE ACT OF 1974
TO CZECHOSLOVAKIA AND HUNGARY.
(a) PRESIDENTIAL DETERMINATIONS AND EXTENSION OF NONDISCRIMINATORY
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TREATMENT.—Notwithstanding any provision of title IV of the Trade Act of 1974

(19 U.S.C. 2431 et seq.), the President may—

(1) determine that such title should no longer apply to the Czech and Slovak

Federal Republic or to the Republic of Hungary, or to both; and

(2) after making a determination under paragraph (1) with respect to a

country, proclaim the extension of nondiscriminatory treatment

(most-favored-nation treatment) to the products of that country.

(b) TERMINATION OFAPPLICATION OFTITLE IV.—On and after the effective date

of the extension under subsection (a)(2) of nondiscriminatory treatment to the

products of a country, title IV of the Trade Act of 1974 shall cease to apply to that

country.

Title I of Public Law 102-182

NTR Treatment for Estonia, Latvia, and Lithuania

[19 U.S.C. 2434 note]

SEC. 101. CONGRESSIONAL FINDINGS.
The Congress finds the following:

(1) The Government of the United States extended full diplomatic

recognition to Estonia, Latvia, and Lithuania in 1922.

(2) The Government of the United States entered into agreements extending

most-favored-nation treatment with the Government of Estonia on August 1,

1925, the Government of Latvia on April 30, 1926, and the Government of

Lithuania on July 10, 1926.

(3) The Union of Soviet Socialist Republics incorporated Estonia, Latvia,

and Lithuania involuntarily into the Union as a result of a secret protocol to a

German-Soviet agreement in 1939 which assigned those three states to the

Soviet sphere of influence; and the Government of the United States has at no

time recognized the forcible incorporation of those states into the Union of

Soviet Socialist Republics.

(4) The Trade Agreements Extension Act of 1951 required the President to

suspend, withdraw, or prevent the application of trade benefits, including

most-favored-nation treatment, to countries under the domination or control of

the world Communist movement.

(5) In 1951, responsible representatives of Estonia, Latvia, and Lithuania

stated that they did not object to the imposition of “such controls as the

Government of the United States may consider to be appropriate” to the

products of those countries, for such time as those countries remained under

Soviet domination or control.

(6) In 1990, the democratically elected governments of Estonia, Latvia, and

Lithuania declared the restoration of their independence from the Union of

Soviet Socialist Republics.
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(7) The Government of the United States established diplomatic relations

with Estonia, Latvia, and Lithuania on September 2, 1991, and on September 6,

1991, the State Council of the transitional government of the Union of Soviet

Socialist Republics recognized the independence of Estonia, Latvia, and

Lithuania, thereby ending the involuntary incorporation of those countries into,

and the domination of those countries by, the Soviet Union.

(8) Immediate action should be taken to remove the impediments, imposed in

response to the circumstances referred to in paragraph (5), in United States

trade laws to the extension of nondiscriminatory treatment

(most-favored-nation treatment) to the products of those countries.

(9) As a consequence of establishment of United States diplomatic relations

with Estonia, Latvia, and Lithuania, these independent countries are eligible to

receive the benefits of the Generalized System of Preferences provided for in

title V of the Trade Act of 1974.

SEC. 102. EXTENSIONOFNONDISCRIMINATORYTREATMENTTOTHEPRODUCTSOF

ESTONIA, LATVIA, AND LITHUANIA.
(a) IN GENERAL.—Notwithstanding any provision of title IV of the Trade Act of

1974 (19 U.S.C. 2431 et seq.) or any other provision of law, nondiscriminatory

treatment (most-favored-nation treatment) applies to the products of Estonia, Latvia,

and Lithuania.

[(b) CONFORMING TARIFF SCHEDULE AMENDMENTS.—Amendments to General

Note 3(b) of the Harmonized Tariff Schedule of the United States relating to the

application of column 2 rates of duty.]
(c) EFFECTIVE DATE.—Subsection (a) and the amendments made by subsection

(b) apply with respect to goods entered, or withdrawn from warehouse for

consumption, on or after the 15th day after the date of the enactment of this Act.

SEC. 103. TERMINATIONOFAPPLICATIONOFTITLE IVOFTHETRADEACTOF1974
TO THE BALTICS.
Title IV of the Trade Act of 1974 (19 U.S.C. 2431 et seq.) shall cease to apply to

Estonia, Latvia, and Lithuania effective as of the 15th day after the date of the

enactment of this Act.

SEC. 104. SENSE OF THE CONGRESS REGARDING PROMPT PROVISION OF GSP

TREATMENT TO THE PRODUCTS OF ESTONIA, LATVIA, AND LITHUANIA.
It is the sense of the Congress that the President should take prompt action under

title V of the Trade Act of 1974 to provide preferential tariff treatment to the

products of Estonia, Latvia, and Lithuania pursuant to the Generalized System of

Preferences.

NTR Withdrawal from Serbia and Montenegro

[19 U.S.C. 2434 note; Section 1 of Public Law 102-420]

SECTION 1.WITHDRAWALOFMOST FAVOREDNATION STATUS FROMSERBIAAND

MONTENEGRO.
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(a) FINDINGS.—The Congress finds that Serbia or Montenegro are not complying

with the provisions of the Final Act of the Conference on Security and Cooperation

in Europe (also known as the “Helsinki Final Act”), particularly the provisions

regarding human rights and humanitarian affairs and are not respecting minority

rights in Kosovo and Vojvodina.

(b) WITHDRAWAL OF MFN STATUS.—Except as provided in subsection (c),

nondiscriminatory treatment shall not apply with respect to any goods that—

(1)are the product of Serbia or Montenegro; and

(2)are entered into the customs territory of the United States on or after the

15th day after the date of the enactment of this Act.

(c) RESTORATION OF NONDISCRIMINATORY TREATMENT.—Notwithstanding

subsection (b), the President may restore nondiscriminatory treatment to goods that

are the product of Serbia or Montenegro, as the case may be, 30 days after he

certifies to the Congress that Serbia or Montenegro, as the case may be—

(1) has ceased its armed conflict with the other ethnic peoples of the region

formerly comprising the Socialist Federal Republic of Yugoslavia;

(2) has agreed to respect the borders of the 6 republics that comprised the

Socialist Federal Republic of Yugoslavia under the 1974 Yugoslav

Constitution; and

(3) has ceased all support of Serbian forces inside Bosnia-Herzegovina.24

NTR Treatment for Bulgaria

[19 U.S.C. 2434 note; Public Law 104-162]

SECTION 1. CONGRESSIONAL FINDINGS AND SUPPLEMENTAL ACTION.
(a) CONGRESSIONAL FINDINGS.—The Congress finds that Bulgaria—

(1) has received most-favored-nation treatment since 1991 and has been

found to be in full compliance with the freedom of emigration requirements

under title IV of the Trade Act of 1974 since 1993;

(2) has reversed many years of Communist dictatorship and instituted a

constitutional republic ruled by a democratically elected government aswell as

basic market-oriented reforms, including privatization;

(3) is in the process of acceding to the General Agreement on Tariffs and

Trade (GATT) and the World Trade Organization (WTO), and extension of

unconditional most-favored-nation treatment would enable theUnited States to

avail itself of all rights under the GATT and theWTOwith respect to Bulgaria;

and

(4) has demonstrated a strong desire to build friendly relationships and to

cooperate fully with the United States on trade matters.

(b) SUPPLEMENTAL ACTION.—The Congress notes that the United States Trade

Representative intends to negotiate with Bulgaria in order to preserve the

24As described in Chapter 6, the President has made this certification.
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commitments of that country under the bilateral commercial agreement in effect

between that country and the United States that are consistent with the GATT and

the WTO.

SEC. 2. TERMINATION OF APPLICATION OF TITLE IV OF THE TRADE ACT OF 1974
TO BULGARIA.
(a) PRESIDENTIAL DETERMINATIONS AND EXTENSION OF NONDISCRIMINATORY

TREATMENT.—Notwithstanding any provision of title IV of the Trade Act of 1974

(19 U.S.C. 2431 et seq.), the President may—

(1) determine that such title should no longer apply to Bulgaria; and

(2) after making a determination under paragraph (1) with respect to

Bulgaria, proclaim the extension of nondiscriminatory treatment

(most-favored-nation treatment) to the products of that country.

(b) TERMINATION OFAPPLICATION OFTITLE IV.—On and after the effective date

of the extension under subsection (a)(2) of nondiscriminatory treatment to the

products of Bulgaria, title IV of the Trade Act of 1974 shall cease to apply to that

country.

NTR Treatment for Romania

[19 U.S.C. 2434 note; Public Law 104-171]

SECTION 1. FINDINGS.
The Congress finds that—

(1) Romania emerged from years of brutal Communist dictatorship in 1989

and approved a new Constitution and elected a Parliament by 1991, laying the

foundation for a modern parliamentary democracy charged with guaranteeing

fundamental human rights, freedom of expression, and respect for private

property;

(2) local elections, parliamentary elections, and presidential elections have

been held in Romania, and 1996 will mark the second nationwide presidential

elections under the new Constitution;

(3) Romania has undertaken significant economic reforms, including the

establishment of a two-tier banking system, the introduction of a modern tax

system, the freeing of most prices and elimination of most subsidies, the

adoption of a tariff-based trade regime, and the rapid privatization of industry

and nearly all agriculture;

(4) Romania concluded a bilateral investment treatywith theUnited States in

1993, and both United States investment in Romania and bilateral trade are

increasing rapidly;

(5) Romania has received most-favored-nation treatment since 1993, and has

been found by the President to be in full compliance with the freedom of

emigration requirements under title IV of the Trade Act of 1974;

(6) Romania is a member of theWorld Trade Organization and extension of

unconditional most-favored-nation treatment to the products of Romaniawould
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enable the United States to avail itself of all rights under the World Trade

Organization with respect to Romania; and

(7) Romania has demonstrated a strong desire to build friendly relationships

and to cooperate fully with the United States on trade matters.

SEC. 2. TERMINATION OF APPLICATION OF TITLE IV OF THE TRADE ACT OF 1974
TO ROMANIA.
(a) PRESIDENTIAL DETERMINATIONS AND EXTENSION OF NONDISCRIMINATORY

TREATMENT.—Notwithstanding any provision of title IV of the Trade Act of 1974

(19 U.S.C. 2431 et seq.), the President may—

(1) determine that such title should no longer apply to Romania; and

(2) after making a determination under paragraph (1), proclaim the extension

of nondiscriminatory treatment (most-favored-nation treatment) to the products

of that country.

(b) TERMINATION OFAPPLICATION OFTITLE IV.—On and after the effective date

of the extension under subsection (a)(2) of nondiscriminatory treatment to the

products of Romania, title IV of the Trade Act of 1974 shall cease to apply to that

country.

NTR Treatment for Armenia

[19 U.S.C. 2434 note, Public Law 108-429]

SEC. 2001 TERMINATION OF APPLICATIONOFTITLE IVOFTRADEACTOF 1974
TO ARMENIA.
(a) FINDINGS.—Congress makes the following findings:

(1) Armenia has found to be in full compliance with the freedom of

emigration requirements under title IV of the Trade Act of 1974.

(2) Armenia acceded to theWorld Trade Organization on February 5, 2004.

(3) Since declaring its independence from the Soviet Union in 1991,

Armenia has made considerable progress in enacting free-market reforms.

(4) Armenia has demonstrated a strong desire to build a friendly and

cooperative relationship with the United States and has concluded many

bilateral treaties and agreements with the United States.

(5) Total United States-Armenia bilateral trade for 2002 amounted to more

than $134,200,000.

(b) PRESIDENTIAL DETEREMINATIONS AND EXTENSIONS OF NONDISCRIMINATORY

TREATMENT.—Notwithstanding any provision of title IV of the Trade Act of 1974

(19 U.S.C. 2431 et seq.), the President may—

(1) determine that such title should no longer apply to Armenia; and

(2) after making a determination under paragraph (1) with respect to

Armenia, proclaim the extension of nondiscriminatory treatment (normal trade

relations treatment) to the products of that country.

(c) TERMINATIONOFAPPLICATIONOFTITLE IV.—On and after the effective date of

the extension under subsection (b)(2) of nondiscriminatory treatment to the products
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of Armenia, title IV of the Trade Act of 1974 shall cease to apply to that country.

NTR Treatment for Cambodia

[Gen. Note 3(b) of the Harmonized Tariff Schedule; Public Law 104-203]

SECTION 1. CONGRESSIONAL FINDINGS.
The Congress finds that—

(1) despite recent increases in acts of repression by the Cambodian

Government and growing government corruption that has contributed to

substantial environmental degradation, Cambodia has made some progress

towards democratic rule after 20 years of undemocratic regimes and civil war,

and is striving to rebuild its market economy;

(2) extension of unconditional most-favored-nation treatment would assist

Cambodia in developing its economy based on free market principles and

becoming competitive in the global marketplace;

(3) establishing normal commercial relations on a reciprocal basis with

Cambodia will promote United States exports to the rapidly growing Southeast

Asian region and expand opportunities for United States business and

investment in the Cambodian economy; and

(4) expanding bilateral trade relations that includes a commercial agreement

may promote further progress by Cambodia on human rights and democratic

rule and assist Cambodia in adopting regional and world trading rules and

principles.

SEC. 2. EXTENSION OF NONDISCRIMINATORY TREATMENT TO THE PRODUCTS OF

CAMBODIA.
(a) HARMONIZED TARIFF SCHEDULE AMENDMENT.—General note 3(b) of the

Harmonized Tariff Schedule of the United States is amended by striking

“Kampuchea”.

(b) EFFECTIVE DATE.—The amendment made by subsection (a) applies with

respect to goods entered, or withdrawn fromwarehouse for consumption, on or after

the effective date of a notice published in the Federal Register by the United States

Trade Representative that a trade agreement obligating reciprocal

most-favored-nation treatment betweenCambodia and theUnited States has entered

into force.

SEC. 3. REPORT TO CONGRESS.
The President shall submit to the Congress, not later than 18months after the date

of the enactment of this Act, a report on the trade relations between the United

States and Cambodia pursuant to the trade agreement described in section 2(b).

NTR Treatment for Laos

[Gen. Note 3(b) of the Harmonized Tariff Schedule; Public Law 108-429]
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SEC. 2005 EXTENSION OF NORMAL TRADE RELATIONS TO LAOS.
(a) FINDINGS.—The Congress finds that—

(1) the Lao People’s Democratic Republic is pursuing a broad policy of

adopting market-based reforms to enhance its economic competitiveness and

achieve an attractive climate for investment;

(2) extension of normal trade relations treatment would assist the Lao

People’s Democratic Republic in developing its economybased on freemarket

principles and becoming competitive in the global marketplace;

(3) establishing normal commercial relations on a reciprocal basis with the

Lao People’s Democratic Republic will promote United States exports to the

rapidly growing southeast Asian region and expand opportunities for United

States business and investment in the Lao People’s Democratic Republic

economy;

(4) United States and Laotian commercial interests would benefit from the

bilateral trade agreement between the United States and the Lao People’s

Democratic Republic, signed in 2003, providing for market access and the

protection of intellectual property rights;

(5) the Lao People’s Democratic Republic has taken cooperative steps with

the United States in the global war on terrorism, combating the trafficking of

narcotics, and the accounting for American servicemen and civilians still

missing from the Vietnam war; and

(6) expanding bilateral trade relations that include a commercial agreement

may promote further progress by the Lao People’s Democratic Republic on

human rights, religious tolerance, democratic rule, and transparency, and assist

that country in adopting regional and world trading rules and principles.

(b) EXTENSION OF NONDISCRIMINATORY TREATMENT TO THE PRODUCTS OF THE

LAO PEOPLE’S DEMOCRATIC REPUBLIC.—

(1) HARMONIZED TARIFF SCHEDULEAMENDMENT.—General note 3(b) of the

Harmonized Tariff Schedule of the United States is amended by striking

“Laos.”

(2) EFFECTIVE DATE.—The amendment made by paragraph (1) applies with

respect to goods entered, or withdrawn fromwarehouse for consumption, on or

after the effective date of a notice published in the Federal Register by the

United States Trade Representative that a trade agreement obligating reciprocal

most-favored-nation treatment between the Lao People’sDemocratic Republic

and the United States has entered into force.

NTR Treatment for Mongolia

[19 U.S.C. 2434 note; Public Law 106-36]

SEC. 2424. EXTENSION OF NONDISCRIMINATORY TREATMENT (NORMAL TRADE

RELATIONS TREATMENT) TO THE PRODUCTS OF MONGOLIA.
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(a) FINDINGS.—The Congress finds that Mongolia—

(1) has received normal trade relations treatment since 1991 and has been

found to be in full compliance with the freedom of emigration requirements

under title IV of the Trade Act of 1974;

(2) has emerged from nearly 70 years of communism and dependence on the

former Soviet Union, approving a new constitution in 1992 which has

established a modern parliamentary democracy charged with guaranteeing

fundamental human rights, freedom of expression, and an independent

judiciary;

(3) has held four national elections under the new constitution, two

presidential and two parliamentary, thereby solidifying the nation's transition to

democracy;

(4) has undertaken significant market-based economic reforms, including

privatization, the reduction of government subsidies, the elimination of most

price controls and virtually all import tariffs, and the closing of insolvent

banks;

(5) has concluded a bilateral trade treaty with the United States in 1991, and

a bilateral investment treaty in 1994;

(6) has acceded to the Agreement Establishing the World Trade

Organization, and extension of unconditional normal trade relations treatment

to the products ofMongolia would enable the United States to avail itself of all

rights under the World Trade Organization with respect to Mongolia; and

(7) has demonstrated a strong desire to build friendly relationships and to

cooperate fully with the United States on trade matters.

(b) TERMINATION OF APPLICATION OF TITLE IV OF THE TRADE ACT OF 1974 TO

MONGOLIA.—

(1) PRESIDENTIAL DETERMINATIONS AND EXTENSIONS OF

NONDISCRIMINATORY TREATMENT.—Notwithstanding any provision of title IV

of the Trade Act of 1974 (19 U.S.C. 2431 et seq.), the President may—

(A) determine that such title should no longer apply to Mongolia; and

(B) after making a determination under subparagraph (A)with respect to

Mongolia, proclaim the extension of nondiscriminatory treatment (normal

trade relations treatment) to the products of that country.

(2) TERMINATION OF APPLICATION OF TITLE IV.—On or after the effective

date of the extension under paragraph (1)(B) of nondiscriminatory treatment to

the products ofMongolia, title IV of the Trade Act of 1974 shall cease to apply

to that country.

NTR Treatment for Albania and Kyrgyzstan

[19 U.S.C. 2434 note; Public Law 106-200]

SEC. 301. NORMAL TRADE RELATIONS FOR ALBANIA.
(a) FINDINGS.—Congress makes the following findings:
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(1) Albania has been found to be in full compliance with the freedom of

emigration requirements under title IV of the Trade Act of 1974.

(2) Since its emergence from communism, Albania has made progress

toward democratic rule and the creation of a free-market economy.

(3) Albania has concluded a bilateral investment treaty with the United

States.

(4) Albania has demonstrated a strong desire to build a friendly relationship

with the United States and has been very cooperative with NATO and the

international community during and after the Kosova crisis.

(5) The extension of unconditional normal trade relations treatment to the

products of Albania will enable the United States to avail itself of all rights

under theWorld Trade Organization with respect to Albania when that country

becomes a member of the World Trade Organization.

(b) TERMINATION OF APPLICATION OF TITLE IV OF THE TRADE ACT OF 1974 TO

ALBANIA.—

(1) PRESIDENTIAL DETERMINATIONS AND EXTENSIONS OF

NONDISCRIMINATORY TREATMENT.—Notwithstanding any provision of title IV

of the Trade Act of 1974 (19 U.S.C. 2431 et seq.), the President may—

(A) determine that such title should no longer apply to Albania; and

(B) after making a determination under subparagraph (A)with respect to

Albania, proclaim the extension of nondiscriminatory treatment (normal

trade relations treatment) to the products of that country.

(2) TERMINATION OF APPLICATION OF TITLE IV.—On or after the effective

date of the extension under paragraph (1)(B) of nondiscriminatory treatment to

the products of Albania, title IV of the Trade Act of 1974 shall cease to apply

to that country.

SEC. 302. NORMAL TRADE RELATIONS FOR KYRGYZSTAN.
(a) FINDINGS.—Congress makes the following findings:

(1) Kyrgyzstan has been found to be in full compliance with the freedom of

emigration requirements under title IV of the Trade Act of 1974.

(2) Since its independence from the Soviet Union in 1991, Kyrgystan has

made great progress toward democratic rule and toward creating a free-market

economic system.

(3) Kyrgyzstan concluded a bilateral investment treatywith theUnited States

in 1994.

(4) Kyrgyzstan has demonstrated a strong desire to build a friendly and

cooperative relationship with the United States.

(5) The extension of unconditional normal trade relations treatment to the

products of Kyrgyzstan will enable the United States to avail itself of all rights

under the World Trade Organization with respect to Kyrgyzstan.

(b) TERMINATION OF APPLICATION OF TITLE IV OF THE TRADE ACT OF 1974 TO

KYRGYZSTAN.—

(1) PRESIDENTIALDETERMINATIONSANDEXTENSIONOFNONDISCRIMINATORY
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TREATMENT.—Notwithstanding any provision of title IV of the Trade Act of

1974 (19 U.S.C. 2431 et seq.), the President may—

(A) determine that such title should no longer apply to Kyrgyzstan; and

(B) after making a determination under subparagraph (A)with respect to

Kyrgyzstan, proclaim the extension of nondiscriminatory treatment

(normal trade relations treatment) to the products of that country.

(2) TERMINATION OF APPLICATION OF TITLE IV.—On or after the effective

date of the extension under paragraph (1)(B) of nondiscriminatory treatment to

the products of Kyrgyzstan, title IV of the Trade Act of 1974 shall cease to

apply to that country.

NTR Treatment for the People's Republic of China

[19 U.S.C. 2431 note, 22 U.S.C. 6901-6903, 6911-6919, 6931, 6941-6943, 6951, 6961-6965, 6981-

6984, 6991, 7001; Public Law 106-286 as amended by Public Law 107-228.]

SEC. 101. TERMINATION OF APPLICATION OF CHAPTER 1 OF TITLE IV OF THE

TRADE ACT OF 1974 TO THE PEOPLE'S REPUBLIC OF CHINA.
(a) PRESIDENTIAL DETERMINATIONS AND EXTENSION OF NONDISCRIMINATORY

TREATMENT.—Notwithstanding any provision of chapter 1 of title IV of the Trade

Act of 1974 (19 U.S.C. 2431 et seq.), as designated by section 3(a)(2) of this Act,

the President may—

(1) determine that such chapter should no longer apply to the People's

Republic of China; and

(2) after making a determination under paragraph (1) with respect to the

People's Republic of China, proclaim the extension of nondiscriminatory

treatment (normal trade relations treatment) to the products of that country.

(b) ACCESSION OF THE PEOPLE'S REPUBLIC OF CHINA TO THE WORLD TRADE

ORGANIZATION.—Prior to making the determination provided for in subsection

(a)(1) and pursuant to the provisions of section 122 of the Uruguay Round

Agreements Act (19 U.S.C. 3532), the President shall transmit a report to Congress

certifying that the terms and conditions for the accession of the People's Republic of

China to the World Trade Organization are at least equivalent to those agreed

between the United States and the People's Republic of China on November 15,

1999.

SEC. 102. EFFECTIVEDATEOFNONDISCRIMINATORYTREATMENTOFPRODUCTS

OF PEOPLE’SREPUBLIC OFCHINA; TERMINATIONOFAPPLICABILITYOFTITLE

IV.
(a) EFFECTIVE DATE OF NONDISCRIMINATORY TREATMENT.—The extension of

nondiscriminatory treatment pursuant to section 101(a) shall be effective no earlier

than the effective date of the accession of the People's Republic of China to the

World Trade Organization.

(b) TERMINATIONOFAPPLICABILITY OFTITLE IV.—On and after the effective date

under subsection (a) of the extension of nondiscriminatory treatment to the products
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of the People's Republic of China, chapter 1 of title IV of the Trade Act of 1974 (as

designated by section 103(a)(2) of this Act) shall cease to apply to that country.

SEC. 103. RELIEF FROM MARKET DISRUPTION.
[Adds new Sections 921-423 to Title IV of Trade Act of 1974, reprinted

elsewhere.]
SEC. 104. AMENDMENT TO SECTION 123 OF THE TRADE ACT OF 1974—
COMPENSATION AUTHORITY.
[Amends Section 123(a)(1) of the Trade Act of 1974 (19 U.S.C. 2133(a)(1)),

reprinted elsewhere.]

* * * * * * *

SEC. 202. FINDINGS.
The Congress finds the following:

(1) In 1980, the United States opened trade relations with the People's

Republic of China by entering into a bilateral trade agreement, which was

approved by joint resolution enacted pursuant to section 405(c) of the Trade

Act of 1974.

(2) Since 1980, the President has consistently extended nondiscriminatory

treatment to products of the People's Republic of China, pursuant to his

authority under section 404 of the Trade Act of 1974.

(3) Since 1980, the United States has entered into several additional

trade-related agreements with the People's Republic of China, including a

memorandum of understanding on market access in 1992, two agreements on

intellectual property rights protection in 1992 and 1995, and an agreement on

agricultural cooperation in 1999.

(4) Trade in goods between the People's Republic of China and the United

States totaled almost $95,000,000,000 in 1999, compared with approximately

$18,000,000,000 in 1989, representing growth of approximately 428 percent

over 10 years.

(5) The United States merchandise trade deficit with the People's Republic of

China has grown from approximately $6,000,000,000 in 1989 to over

$68,000,000,000 in 1999, a growth of over 1,000 percent.

(6) The People's Republic of China currently restricts imports through

relatively high tariffs and nontariff barriers, including import licensing,

technology transfer, and local content requirements.

(7) United States businesses attempting to sell goods to markets in the

People's Republic of China have complained of uneven application of tariffs,

customs procedures, and other laws, rules, and administrative measures

affecting their ability to sell their products in the Chinese market.

(8) On November 15, 1999, the United States and the People's Republic of

China concluded a bilateral agreement concerning terms of the People's

Republic of China's eventual accession to the World Trade Organization.
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(9) The commitments that the People's Republic of China made in its

November 15, 1999, agreement with the United States promise to eliminate or

greatly reduce the principal barriers to trade with and investment in the

People's Republic of China, if those commitments are effectively complied

with and enforced.

(10) The record of the People's Republic of China in implementing

trade-related commitments has been mixed. While the People's Republic of

China has generally met the requirements of the 1992 market access

memorandum of understanding and the 1992 and 1995 agreements on

intellectual property rights protection, other measures remain in place or have

been put into place which tend to diminish the benefit to United States

businesses, farmers, and workers from the People's Republic of China's

implementation of those earlier commitments. Notably, administration of

tariff-rate quotas and other trade-related laws remains opaque, new local

content requirements have proliferated, restrictions on importation of animal

and plant products are not always supported by sound science, and licensing

requirements for importation and distribution of goods remain common.

Finally, the Government of the People's Republic of China has failed to

cooperate with the United States Customs Service in implementing a 1992

memorandum of understanding prohibiting trade in products made by prison

labor.

(11) The human rights record of the People's Republic of China is amatter of

very serious concern to the Congress. The Congress notes that the Department

of State's 1999 Country Reports on Human Rights Practices for the People's

Republic of China finds that “[t]he Government's poor human rights record

deteriorated markedly throughout the year, as the Government intensified

efforts to suppress dissent, particularly organized dissent.”.

(12) The Congress deplores violations by the Government of the People's

Republic of China of human rights, religious freedoms, and worker rights that

are referred to in the Department of State's 1999 Country Reports on Human

Rights Practices for the People's Republic of China, including the banning of

the Falun Gong spiritual movement, denial in many cases, particularly

politically sensitive ones, of effective representation by counsel and public

trials, extrajudical killings and torture, forced abortion and sterilization,

restriction of access to Tibet and Xinjiang, perpetuation of “reeducation

through labor”, denial of the right of workers to organize labor unions or

bargain collectively with their employers, and failure to implement a 1992

memorandum of understanding prohibiting trade in products made by prison

labor.

SEC. 203. POLICY.
It is the police of the United States—

(1) to develop trade relations that broaden the benefits of trade, and lead

to a leveling up, rather than a leveling down, of labor, environmental,
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commercial rule of law, market access, anticorruption, and other standards

across national borders;

(2) to pursue effective enforcement of trade-related and other international

commitments by foreign governments through enforcement mechanisms of

international organizations and through the application of United States lawas

appropriate;

(3) to encourage foreign governments to conduct both commercial and

noncommercial affairs according to the rule of law developed through

democratic processes;

(4) to encourage the Government of the People's Republic of China to afford

its workers internationally recognized worker rights;

(5) to encourage the Government of the People's Republic of China to

protect the human rights of people within the territory of the People's Republic

of China, and to take steps toward protecting such rights, including, but not

limited to—

(A) ratifying the International Covenant on Civil and Political Rights;

(B) protecting the right to liberty of movement and freedom to choose a

residence within the People's Republic of China and the right to leave from

and return to the People's Republic of China; and

(C) affording a criminal defendant—

(i) the right to be tried in his or her presence, and to defend himself

or herself in person or through legal assistance of his or her own

choosing;

(ii) the right to be informed, if he or she does not have legal

assistance, of the right set forth in clause (i);

(iii) the right to have legal assistance assigned to him or her in any

case in which the interests of justice so require and without payment

by him or her in any such case if he or she does not have sufficient

means to pay for it;

(iv) the right to a fair and public hearing by a competent,

independent, and impartial tribunal established by the law;

(v) the right to be presumed innocent until proved guilty according

to law; and

(vi) the right to be tried without undue delay; and

(6) to highlight in the United Nations Human Rights Commission and in

other appropriate fora violations of human rights by foreign governments and

to seek the support of other governments in urging improvements in human

rights practices.

SEC. 204. DEFINITIONS.
In this division:

(1) DISPUTE SETTLEMENTUNDERSTANDING.—The term “Dispute Settlement

Understanding” means the Understanding on Rules and ProceduresGoverning

the Settlement of Disputes referred to in section 101(d)(16) of the Uruguay
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Round Agreements Act (19 U.S.C. 3511(16)).

(2) GOVERNMENT OF THE PEOPLE'S REPUBLIC OF CHINA.—The term

“Government of the People's Republic of China” means the central

Government of the People's Republic of China and any other governmental

entity, including any provincial, prefectural, or local entity and any enterprise

that is controlled by the central Government or any such governmental entity or

as to which the central Government or any such governmental entity is entitled

to received a majority of the profits.

(3) INTERNATIONALLY RECOGNIZED WORKER RIGHTS.—The term

“internationally recognized worker rights” has the meaning given that term in

section 507(4) of the Trade Act of 1974 (19 U.S.C. 2467(4)) and includes the

right to the elimination of the “worst forms of child labor”, as defined in

section 507(6) of the Trade Act of 1974 (19 U.S.C. 2467(6)).

(4) TRADEREPRESENTATIVE.—The term “Trade Representative” means the

Unites States Trade Representative.

(5)WTO;WORLDTRADEORGANIZATION.—The terms “WTO” and “World

Trade Organization” mean the organization established pursuant to the WTO

Agreement.

(6) WTOAGREEMENT.—The term“WTOAgreement”means theAgreement

Establishing the World Trade Organization entered into on April 15, 1994.

(7) WTOMEMBER.—The term “WTOmember” has the meaning given that

term in section 2(10) of the Uruguay Round Agreements Act (19 U.S.C.

3501(10)).

SEC. 301. ESTABLISHMENTOFCONGRESSIONAL-EXECUTIVECOMMISSIONONTHE

PEOPLE'S REPUBLIC OF CHINA.
There is established a Congressional-Executive Commission on the People's

Republic of China (in this title referred to as the “Commission”).

SEC. 302. FUNCTIONS OF THE COMMISSION.
(a) MONITORING COMPLIANCE WITH HUMAN RIGHTS.—The Commission shall

monitor the acts of the People's Republic of China which reflect compliancewith or

violation of human rights, in particular, those contained in the International

Covenant on Civil and Political Rights and in the Universal Declaration of Human

Rights, including, but not limited to, effectively affording—

(1) the right to engage in free expression without fear of any prior restraints;

(2) the right to peaceful assembly without restrictions, in accordance with

international law;

(3) religious freedom, including the right to worship free of involvement of

and interference by the government;

(4) the right to liberty of movement and freedom to choose a residence

within the People's Republic of China and the right to leave from and return to

the People's Republic of China;

(5) the right of a criminal defendant—

(A) to be tried in his or her presence, and to defend himself or herself in
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person or through legal assistance of his or her own choosing;

(B) to be informed, if he or she does not have legal assistance, of the

right set forth in subparagraph (A);

(C) to have legal assistance assigned to him or her in any case in which

the interests of justice so require and without payment by himor her in any

such case if he or she does not have sufficient means to pay for it;

(D) to a fair and public hearing by a competent, independent, and

impartial tribunal established by the law;

(E) to be presumed innocent until proved guilty according to law; and

(F) to be tried without undue delay;

(6) the right to be free from torture and other forms of cruel or unusual

punishment;

(7) protection of internationally recognized worker rights;

(8) freedom from incarceration as punishment for political opposition to the

government;

(9) freedom from incarceration as punishment for exercising or advocating

human rights (including those described in this section);

(10) freedom from arbitrary arrest, detention, or exile;

(11) the right to fair and public hearings by an independent tribunal for the

determination of a citizen's rights and obligations; and

(12) free choice of employment.

(b) VICTIMSLISTS.—The Commission shall compile andmaintain lists of persons

believed to be imprisoned, detained, or placed under house arrest, tortured, or

otherwise persecuted by the Government of the People's Republic of China due to

their pursuit of the rights described in subsection (a). In compiling such lists, the

Commission shall exercise appropriate discretion, including concerns regarding the

safety and security of, and benefit to, the persons who may be included on the lists

and their families.

(c) MONITORING DEVELOPMENT OF RULE OF LAW.—The Commission shall

monitor the development of the rule of law in the People's Republic of China,

including, but not limited to—

(1) progress toward the development of institutions of democratic

governance;

(2) processes bywhich statutes, regulations, rules, and other legal acts of the

Government of the People's Republic of China are developed and become

binding within the People's Republic of China;

(3) the extent to which statutes, regulations, rules, administrative and judicial

decisions, and other legal acts of the Government of the People's Republic of

China are published and are made accessible to the public;

(4) the extent to which administrative and judicial decisions are supported by

statements of reasons that are based upon written statutes, regulations, rules,

and other legal acts of the Government of the People's Republic of China;

(5) the extent to which individuals are treated equally under the laws of the
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of the People's Republic of China without regard to citizenship;

(6) the extent to which administrative and judicial decisions are independent

of political pressure or governmental interference and are reviewed by entities

of appellate jurisdiction; and

(7) the extent to which laws in the People's Republic of China arewritten and

administered in ways that are consistent with international human rights

standards, including the requirements of the International Covenant on Civil

and Political Rights.

(d) BILATERAL COOPERATION.—The Commission shall monitor and encourage

the development of programs and activities of the United States Government and

private organizations with a view toward increasing the interchange of people and

ideas between the United States and the People's Republic of China and expanding

cooperation in areas that include, but are not limited to—

(1) increasing enforcement of human rights described in subsection (a); and

(2) developing the rule of law in the People's Republic of China.

(e) CONTACTS WITH NONGOVERNMENTAL ORGANIZATIONS.—In performing the

functions described in subsections (a) through (d), the Commission shall, as

appropriate, seek out and maintain contacts with nongovernmental organizations,

including receiving reports and updates from such organizations and evaluating

such reports.

(f) COOPERATION WITH SPECIAL COORDINATOR.—In performing the functions

described in subsections (a) through (d), the Commission shall cooperate with the

Special Coordinator for Tibetan Issues in the Department of State.

(g) ANNUALREPORTS.—The Commission shall issue a report to the President and

the Congress not later than 12 months after the date of the enactment of this Act,

and not later than the end of each 12-month period thereafter, setting forth the

findings of the Commission during the preceding 12-month period, in carrying out

subsections (a) through (c). The Commission's report may contain recommendations

for legislative or executive action.

(h) SPECIFIC INFORMATION IN ANNUAL REPORTS.—The Commission's report

under subsection (g) shall include—

(1) specific information as to the nature and implementation of laws or

policies concerning the rights set forth in paragraphs (1) through (12) of

subsection (a), and as to restrictions applied to or discrimination against

persons exercising any of the rights set forth in such paragraphs ; and

(2) a description of the status of negotiations between the Government of the

People’s Republic of China and the Dalai Lama or his representatives, and

measures taken to safeguard Tibet’s distinct historical, religious, cultural, and

linguistic identity and the protection of human rights.

(i) CONGRESSIONALHEARINGS ON ANNUALREPORTS.—

(1) The Committee on International Relations of the House of

Representatives shall, not later than 30 days after the receipt by the Congress of

the report referred to in subsection (g), hold hearings on the contents of the
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report, including any recommendations contained therein, for the purpose of

receiving testimony from Members of Congress, and such appropriate

representatives of Federal departments and agencies, and interested persons

and groups, as the committee deems advisable, with a view to reporting to the

House of Representatives any appropriate legislation in furtherance of such

recommendations. If any such legislation is considered by the Committee on

International Relations within 45 days after receipt by the Congress of the

report referred to in subsection (g), it shall be reported by the committee not

later than 60 days after receipt by the Congress of such report.

(2) The provisions of paragraph (1) are enacted by the Congress—

(A) as an exercise of the rulemaking power of the House of

Representatives, and as such are deemed a part of the rules of the House,

and they supersede other rules only to the extent that they are inconsistent

therewith; and

(B) with full recognition of the constitutional right of the House to

change the rules (so far as relating to the procedure of the House) at any

time, in the same manner and to the same extent as in the case of any other

rule of the House.

(j) SUPPLEMENTALREPORTS.—The Commission may submit to the President and

the Congress reports that supplement the reports described in subsection (g), as

appropriate, in carrying out subsections (a) through (c).

SEC. 303. MEMBERSHIP OF THE COMMISSION.
(a) SELECTION AND APPOINTMENT OF MEMBERS.—The Commission shall be

composed of 23 members as follows:

(1) NineMembers of the House of Representatives appointed by the Speaker

of the House of Representatives. Five members shall be selected from the

majority party and four members shall be selected, after consultation with the

minority leader of the House, from the minority party.

(2) Nine Members of the Senate appointed by the President of the Senate.

Five members shall be selected, after consultation with the majority leader of

the Senate, from the majority party, and four members shall be selected, after

consultation with the minority leader of the Senate, from the minority party.

(3) One representative of the Department of State, appointed by the President

of the United States from among officers and employees of that Department.

(4) One representative of the Department of Commerce, appointed by the

President of the United States from among officers and employees of that

Department.

(5) One representative of the Department of Labor, appointed by the

President of the United States from among officers and employees of that

Department.

(6) Two at-large representatives, appointed by the President of the United

States, from among the officers and employees of the executive branch.

(b) CHAIRMAN AND COCHAIRMAN.—
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(1) DESIGNATION OF CHAIRMAN.—At the beginning of each odd-numbered

Congress, the President of the Senate, on the recommendation of the majority

leader, shall designate one of the members of the Commission from the Senate

as Chairman of the Commission. At the beginning of each even-numbered

Congress, the Speaker of the House of Representatives shall designate one of

the members of the Commission from the House as Chairman of the

Commission.

(2) DESIGNATIONOFCOCHAIRMAN.—At the beginning of each odd-numbered

Congress, the Speaker of the House of Representatives shall designate one of

the members of the Commission from the House as Cochairman of the

Commission. At the beginning of each even-numbered Congress, the President

of the Senate, on the recommendation of the majority leader, shall designate

one of the members of the Commission from the Senate as Cochairman of the

Commission.

SEC. 304. VOTES OF THE COMMISSION.
Decisions of the Commission, including adoption of reports and

recommendations to the executive branch or to the Congress, shall be made by a

majority vote of the members of the Commission present and voting. Two-thirds of

the Members of the Commission shall constitute a quorum for purposes of

conducting business.

SEC. 305. EXPENDITURE OF APPROPRIATIONS.
For each fiscal year for which an appropriation is made to the Commission, the

Commission shall issue a report to the Congress on its expenditures under that

appropriation.

SEC. 306. TESTIMONY OF WITNESSES, PRODUCTION OF EVIDENCE; ISSUANCE OF

SUBPOENAS; ADMINISTRATION OF OATHS.
In carrying out this title, the Commission may require, by subpoena or otherwise,

the attendance and testimony of such witnesses and the production of such books,

records, correspondence, memoranda, papers, documents, and electronically

recorded data as its considers necessary. Subpoenas may be issued only pursuant to

a two-thirds vote of members of the Commission present and voting. Subpoenas

may be issued over the signature of the Chairman of the Commission or any person

designated by the Chairman, and may be served by any person designated by the

Chairman or such member. The Chairman of the Commission, or any member

designated by the Chairman, may administer oaths to any witness.

SEC. 307. APPROPRIATIONS FOR THE COMMISSION.
(a) AUTHORIZATION; DISBURSEMENTS.—

(1) AUTHORIZATION.—There are authorized to be appropriated to the

Commission for fiscal year 2001, and each fiscal year thereafter, such sums as

may be necessary to enable it to carry out its functions. Appropriations to the

Commission are authorized to remain available until expended.

(2) DISBURSEMENTS.—Appropriations to the Commission shall be disbursed

on vouchers approved—
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(A) jointly by the Chairman and the Cochairman; or

(B) by a majority of the members of the personnel and administration

committee established pursuant to section 308.

(b) FOREIGN TRAVEL FOR OFFICIAL PURPOSES.—Foreign travel for official

purposes by members and staff of the Commission may be authorized by either the

Chairman or the Cochairman.

SEC. 308. STAFF OF THE COMMISSION.
(a) PERSONNELANDADMINISTRATIONCOMMITTEE.—TheCommission shall have

a personnel and administration committee composed of the Chairman, the

Cochairman, the senior member of the Commission from the minority party of the

House of Representatives, and the senior member of the Commission from the

minority party of the Senate.

(b) COMMITTEE FUNCTIONS.—All decisions pertaining to the hiring, firing, and

fixing of pay of personnel of the Commission shall be by a majority vote of the

personnel and administration committee, except that—

(1) the Chairman shall be entitled to appoint and fix the pay of the staff

director, and the Cochairman shall be entitled to appoint and fix the pay of the

Cochairman's senior staff member; and

(2) The Chairman and Cochairman shall each have the authority to appoint,

with the approval of the personnel and administration committee, at least four

professional staff members who shall be responsible to the Chairman or the

Cochairman (as the case may be) who appointed them.

Subject to subsection (d), the personnel and administration committee may

appoint and fix the pay of such other personnel as it considers desirable.

(c) STAFFAPPOINTMENTS.—All staff appointments shall be made without regard

to the provisions of title 5, United States Code, government appointments in the

competitive service, and without regard to the provisions of chapter 51 and

subchapter III of chapter 53 of such title relating to classification and general

schedule pay rates.

(d) QUALIFICATIONSOFPROFESSIONALSTAFF.—The personnel and administration

committee shall ensure that the professional staff of the Commission consists of

persons with expertise in areas including human rights, internationally recognized

worker rights, international economics, law (including international law), rule of

law and other foreign assistance programming, Chinese politics, economy and

culture, and the Chinese language.

(e) COMMISSION EMPLOYEES AS CONGRESSIONAL EMPLOYEES.—

(1) IN GENERAL.—For purposes of pay and other employment benefits,

rights, and privileges, and for all other purposes, any employee of the

Commission shall be considered to the a congressional employee as defined in

section 2107 of title 5, United States Code.

(2) COMPETITIVE STATUS.—For purposes of section 3304(c)(1) of title 5,

United States Code, employees of the Commission shall be considered as if

they are in positions in which they are paid by the Secretary of the Senate or
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the Clerk of the House of Representatives.

SEC. 309. PRINTING AND BINDING COSTS.
For purposes of costs relating to printing and binding, including the costs of

personnel detailed from the Government Printing Office, the Commission shall be

deemed to be a committee of the Congress.

SEC. 401. REVIEW WITHIN THE WTO.
It shall be the objective of the United States to obtain as part of the Protocol of

Accession of the People's Republic of China to the WTO, an annual review within

the WTO of the Compliance by the People's Republic of China with its terms of

accession to the WTO.

SEC. 411. FINDINGS.
The Congress finds as follows:

(1) The opening of world markets through the elimination of tariff and

nontariff barriers has contributed to a 56-percent increase in exports of United

States goods and services since 1992.

(2) Such export expansion, along with an increase in trade generally, has

helped fuel the longest economic expansion in United States history.

(3) The United States Government must continue to be vigilant inmonitoring

and enforcing the compliance by out trading partners with trade agreements in

order for United States businesses, workers, and farmers to continue to benefit

from the opportunities created by market-opening trade agreements.

(4) The People's Republic of China, as part of its accession to the World

Trade Organization, has committed to eliminating significant trade barriers in

the agricultural, services, and manufacturing sectors that, if realized, would

provide considerable opportunities for United States farmers, businesses, and

workers.

(5) For these opportunities to be fully realized, theUnited StatesGovernment

must effectively monitor and enforce its rights under the agreements on the

accession of the People's Republic of China to the WTO.

SEC. 412. PURPOSE.
The purpose of this subtitle is to authorize additional resources for the agencies

and departments engaged in monitoring and enforcement of United States trade

agreements and trade laws with respect to the People's Republic of China.

SEC. 413. AUTHORIZATION OF APPROPRIATIONS.
(a) DEPARTMENTOFCOMMERCE.—There are authorized to be appropriated to the

Department of Commerce, in addition to amounts otherwise available for such

purposes, such sums as many be necessary for fiscal year 2001, and each fiscal year

thereafter, for additional staff for—

(1) monitoring compliance by the People's Republic of China with its

commitments under theWTO, assisting United States negotiatorswith ongoing

negotiations in the WTO, and defending United States antidumping and

countervailing dutymeasures with respect to products of the People's Republic

of China;
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(2) enforcement of United States trade laws with respect to products of the

People's Republic of China; and

(3) a Trade Law Technical Assistance Center to assist small- and

medium-sized businesses, workers, and unions in evaluating potential remedies

available under the trade laws of the United States with respect to trade

involving the People's Republic of China.

(b) OVERSEAS COMPLIANCE PROGRAM.—

(1) AUTHORIZATION OF APPROPRIATION.—There are authorized to be

appropriated to the Department of Commerce and the Department of State, in

addition to amounts otherwise available, such sums as may be necessary for

fiscal year 2001, and each fiscal year thereafter, to provide staff formonitoring

in the People's Republic of China that country's compliance with its

international trade obligations and to support the enforcement of the trade laws

of the United States, as part of an Overseas Compliance Program which

monitors abroad compliance with international trade obligations and supports

the enforcement of United States trade laws.

(2) REPORTING.—The annual report on compliance by the People's Republic

of China submitted to the Congress under section 421 of this Act shall include

the findings of the Overseas Compliance Programwith respect to the People's

Republic of China.

(c) UNITED STATES TRADE REPRESENTATIVE.—There are authorized to be

appropriated to the Office of the United States Trade Representative, in addition to

amounts otherwise available for such purposes, such sums as may be necessary for

fiscal year 2001, and each fiscal year thereafter, for additional staff in—

(1) the Office of the General Counsel, theMonitoring and Enforcement Unit,

and the Office of the Deputy United States Trade Representative in Geneva,

Switzerland, to investigate, prosecute, and defend cases before the WTO, and

to administer United States trade laws, including title III of the Trade Act of

1974 (19 U.S.C. 2411 et seq.) and other trade laws relating to intellectual

property, government procurement, and telecommunications, with respect to

the People's Republic of China;

(2) the Office of Economic Affairs, to analyze the impact on the economy of

the United States, including United States exports, of acts of the Government of

the People's Republic of China and to support the Office of the General

Counsel in presenting cases to the WTO involving the People's Republic of

China;

(3) the geographic office for the People's Republic of China; and

(4) offices relating to the WTO and to different sectors of the economy,

including agriculture, industry, services, and intellectual property rights

protection, to monitor and enforce the trade agreement obligations of the

People's Republic of China in those sectors.

(d) DEPARTMENTOFAGRICULTURE.—There are authorized to be appropriated to

the Department of Agriculture, in addition to amounts otherwise available for such
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purposes, such sums as may be necessary for fiscal year 2001, and each fiscal year

thereafter, for additional staff to increase legal and technical expertise in areas

covered by trade agreements and United States trade law, including food safety and

biotechnology, for purposes of monitoring compliance by the People's Republic of

China with its trade agreement obligations.

SEC. 421. REPORT ON COMPLIANCE.
(a) IN GENERAL.—Not later than 1 year after the entry into force of the Protocol

of Accession of the People's Republic of China to the WTO, and annually

thereafter, the Trade Representative shall submit a report to Congress on

compliance by the People's Republic of China with commitments made in

connection with its accession to the World Trade Organization, including both

multilateral commitments and any bilateral commitmentsmade to theUnited States.

(b) PUBLIC PARTICIPATION.—In preparing the report described in subsection (a),

the Trade Representative shall seek public participation by publishing a notice in

the Federal Register and holding a public hearing.

SEC. 501. ESTABLISHMENT OF TASK FORCE.

There is hereby established a task force on prohibition of importation of products

of forced or prison labor from the People's Republic of China (hereafter in this

subtitle referred to as the “Task Force”).

SEC. 502. FUNCTIONS OF TASK FORCE.
The Task Force shall monitor and promote effective enforcement of compliance

with section 307 of the Tariff Act of 1930 (19 U.S.C. 1307) by performing the

following functions:

(1) Coordinate closely with the United States Customs Service to promote

maximum effectiveness in the enforcement by the Customs Service of section 307

of the Tariff Act of 1930 with respect to the products of the People's Republic of

China. In order to assure such coordination, the Customs Service shall keep the

Task Force informed, on a regular basis, of the progress of its investigations of

allegations that goods are being entered into the United States, or that such entry

is being attempted, in violation of the prohibition in section 307 of the Tariff Act

of 1930 on entry into the United States of goods mined, produced, or

manufactured wholly or in part in the People's Republic of China by convict

labor, forced labor, or indentured labor under penal sanctions. Such investigations

may include visits to foreign sites where goods allegedly are being mined,

produced, or manufactured in a manner that would lead to prohibition of their

importation into the United States under section 307 of the Tariff Act of 1930.

(2) Make recommendations to the Customs Service on seeking new agreement

with the People's Republic of China to allow Customs Service officials to visit

sites where goods may be mined, produced, or manufactured by convict labor,

forced labor, or indentured labor under penal sanctions.

(3)Work with the Customs Service to assist the People's Republic of China and

other foreign governments in monitoring the sale of goods mined, produced, or

manufactured by convict labor, forced labor, or indentured labor under penal
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sanctions to ensure that such goods are not exported to the United States.

(4) Coordinate closely with the Customs Service to promote maximum

effectiveness in the enforcement by the Customs Service of section 307 of the

Tariff Act of 1930 with respect to the products of the People's Republic of China.

In order to assure such coordination, the Customs Service shall keep the Task

Force informed, on a regular basis, of the progress of its monitoring of ports of

the United States to ensure that goods mined, produced, or manufactured wholly

or in part in the People's Republic of China by convict labor, forced labor, or

indentured labor under penal sanctions are not imported into the United States.

(5) Advise the Customs Service in performing such other functions, consistent

with existing authority, to ensure the effective enforcement of section 307 of the

Tariff Act of 1930.

(6) Provide to the Customs Service all information obtained by the departments

represented on the Task Force relating to the use of convict labor, forced labor,

or/and indentured labor under penal sanctions in the mining, production, or

manufacture of goods which may be imported into the United States.

SEC. 503. COMPOSITION OF TASK FORCE.
The Secretary of the Treasury, the Secretary of Commerce, the Secretary of

Labor, the Secretary of State, the Commissioner of Customs, and the heads of other

executive branch agencies, as appropriate, acting through their respective designees

at or above the level of Deputy Assistant Secretary, or in the case of the Customs

Service, at or above the level of Assistant Commissioner, shall compose the Task

Force. The designee of the Secretary of the Treasury shall chair the Task Force.

SEC. 504. AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated for fiscal year 2001, and each fiscal year

thereafter, such sums as may be necessary for the Task Force to carry out the

functions described in section 502.

SEC. 505. REPORTS TO CONGRESS.
(a) FREQUENCY OFREPORTS.—Not later than the date that is 1 year after the date

of enactment of this Act, and not later than the end of each 1-year period thereafter,

the Task Force shall submit to the Congress a report on the work of the Task Force

during the preceding 1-year period.

(b) CONTENTS OFREPORTS.—Each report under subsection (a) shall set forth, at a

minimum—

(1) the number of allegations of violations of section 307, of the Tariff Act of

1930 with respect to products of the Peoples' Republic of China that were

investigated during the preceding 1-year period;

(2) the number of actual violations of section 307 of the Tariff Act of 1930

with respect to the products of the People's Republic of China that were

discovered during the preceding 1-year period;

(3) in the case of each attempted entry of products of the People's Republic

of China in violation of such section 307 discovered during the preceding

1-year period—
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(A) the identity of the exporter of the goods;

(B) the identity of the person or persons who attempted to sell the goods

for export; and

(C) the identity of all parties involved in transshipment of the goods; and

(4) such other information as the Task Force considers useful in monitoring

and enforcing compliance with section 307 of the Tariff Act of 1930.

SEC. 511. ESTABLISHMENT OF TECHNICAL ASSISTANCE AND RULE OF LAW

PROGRAMS.
(a) COMMERCE RULE OF LAW PROGRAM.—The Secretary of Commerce, in

consultation with the Secretary of State, is authorized to establish a program to

conduct rule of law training and technical assistance related to commercial activities

in the People's Republic of China.

(b) LABOR RULE OF LAW PROGRAM.—

(1) IN GENERAL.—The Secretary of Labor, in consultationwith the Secretary

of State, is authorized to establish a program to conduct rule of law training and

technical assistance related to the protection of internationally recognized

worker rights in the People's Republic of China.

(2) USEOFAMOUNTS.—In carrying out paragraph (1), the Secretary of Labor

shall focus on activities including, but not limited to—

(A) developing, laws, regulations, and other measures to implement

internationally recognized worker rights;

(B) establishing national mechanisms for the enforcement of national

labor laws and regulations;

(C) training government officials concerned with implementation and

enforcement of national labor laws and regulations; and

(D) developing an education infrastructure to educate workers about

their legal rights and protections under national labor laws and regulations.

(3) LIMITATION.—The Secretary of Labor may not provide assistant under

the program established under this subsection to the All-China Federation of

Trade Unions.

(c) LEGALSYSTEMANDCIVILSOCIETYRULEOFLAWPROGRAM.—The Secretary

of State is authorized to establish a program to conduct rule of law training and

technical assistance related to development of the legal system and civil society

generally in the People’s Republic of China.

(d) CONDUCT OF PROGRAMS.—The programs authorized by this section may be

used to conduct activities such as seminars and workshops, drafting of commercial

and labor codes, legal training, publications, financing the operating costs of

nongovernmental organizations working in this area, and funding the travel of

individuals to the United States and to the People’s Republic of China to provide

and receive training.

SEC. 512. ADMINISTRATIVE AUTHORITIES.
In carrying out the programs authorized by section 511, the Secretary of

Commerce and the Secretary of Labor (in consultation with the Secretary of State)
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may utilize any of the authorities contained in the Foreign Assistance Act of 1961

and the Foreign Service Act of 1980.

SEC. 513. PROHIBITION RELATING TO HUMAN RIGHTS ABUSES.
Amounts made available to carry out this subtitle may not be provided to a

component of a ministry or other administrative unit of the national, provincial, or

other local governments of the People's Republic of China, to a nongovernmental

organization, or to an official of such governments or organizations, if the President

has credible evidence that such component, administrative unit, organization or

official has been materially responsible for the commission of human rights

violations.

SEC. 514. AUTHORIZATION OF APPROPRIATIONS.
(a) COMMERCIALLAWPROGRAM.—There are authorized to be appropriated to the

Secretary of Commerce to carry out the program described in section 511(a) such

sums as may be necessary for fiscal year 2001, and each fiscal year thereafter.

(b) LABOR LAW PROGRAM.—There are authorized to be appropriated to the

Secretary of Labor to carry out the program described in section 511(b) such sums

as may be necessary for fiscal year 2001, and each fiscal year thereafter.

(c) LEGAL SYSTEM AND CIVIL SOCIETY RULE OF LAW PROGRAM.—There are

authorized to be appropriated to the Secretary of State to carry out the program

described in section 511(c) such sums as may be necessary for fiscal year 2001, and

each fiscal year thereafter.

(d) CONSTRUCTION WITH OTHER LAWS.—Except as provided in this division,

funds may be made available to carry out the purposes of this subtitle

notwithstanding any other provision of law.

SEC. 605. ACCESSION OF TAIWAN TO THE WTO.
It is the sense of the Congress that—

(1) immediately upon approval by the General Council of the WTO of the

terms and conditions of the accession of the People's Republic of China to the

WTO, the United States representative to the WTO should request that the

General Council of the WTO consider Taiwan's accession to the WTO as the

next order of business of the Council during the same session; and

(2) the United States should be prepared to aggressively counter any WTO

member, upon the approval of the General Council of the WTO of the terms

and conditions of the accession of the People's Republic of China to theWTO,

to block the accession Taiwan to the WTO.

SEC. 701. AUTHORIZATIONS OF APPROPRIATIONS FOR BROADCASTING CAPITAL

IMPROVEMENTS AND INTERNATIONAL BROADCASTING OPERATIONS.
(a) BROADCASTINGCAPITAL IMPROVEMENTS.—In addition to such sums as may

otherwise be authorized to be appropriated, there are authorized to be appropriated

for “Department of State and Related Agency, RelatedAgency, BroadcastingBoard

of Governors, Broadcasting Capital Improvements” $65,000,000 for the fiscal year

2003.

(b) INTERNATIONALBROADCASTING OPERATIONS.—
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(1) AUTHORIZATION OF APPROPRIATIONS.—In addition to such sums as are

otherwise authorized to be appropriated, there are authorized to be

appropriated $34,000,000 for each of the fiscal years 2001, 2002, and 2003 for

“Department of State and Related Agency, Related Agency, Broadcasting

Board of Governors, International Broadcasting Operations” for the purposes

under paragraph (2).

(2) USES OF FUNDS.—In addition to other authorized purposes, funds

appropriated pursuant to paragraph (1) shall be used for the following:

(A) To increase personnel for the program development office to

enhance marketing programming in the People's Republic of China and

neighboring countries.

(B) To enable Radio Free Asia's expansion of news research,

production, call-in show capability, and web site/Internet enhancement for

the People's Republic of China and neighboring countries.

(C) VOA enhancements including the opening of new news bureaus in

Taipei and Shanghai, enhancement of TV Mandarin, and an increase of

stringer presence abroad.

NTR Treatment for Georgia

[19 U.S.C. 2434 note; Public Law 106-476]

SEC. 3001. FINDINGS.
Congress finds that Georgia has—

(1) made considerable progress toward respecting fundamental human rights

consistent with the objectives of title IV of the Trade Act of 1974;

(2) adopted administrative procedures that accord its citizens the right to

emigrate, travel freely, and to return to their country without restriction;

(3) been found to be in full compliance with the freedom of emigration

provisions in title IV of the Trade Act of 1974;

(4) made progress toward democratic rule and creating a free market

economic system since its independence from the Soviet Union;

(5) demonstrated strong and effective enforcement of internationally

recognized core labor standards and a commitment to continue to improve

effective enforcement of its laws reflecting such standards;

(6) committed to developing a system of governance in accordance with the

provisions of the Final Act of the Conference on Security and Cooperation in

Europe (also known as the “Helsinki Final Act”) regarding human rights and

humanitarian affairs;

(7) endeavored to address issues related to its national and religious

minorities and, as a member state of the Organization for Security and

Cooperation in Europe (OSCE), committed to adopting special measures for

ensuring that persons belonging to national minorities have full equality

individually as well as in community with other members of their group;
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(8) also committed to enacting legislation to provide protection against

incitement to violence against persons or groups based on national, racial,

ethnic, or religious discrimination, hostility, or hatred, including anti-Semitism;

(9) continued to return communal properties confiscated from national and

religious minorities during the Soviet period, facilitating the reemergence of

those communities in the national life of Georgia and establishing the legal

framework for completion of this process in the future;

(10) concluded a bilateral trade agreement with the United States in 1993

and a bilateral investment treaty in 1994;

(11) demonstrated a strong desire to build a friendly and cooperative

relationship with the United States; and

(12) acceded to the World Trade Organization on June 14, 2000, and the

extension of unconditional normal trade relations treatment to the products of

Georgia will enable the United States to avail itself of all rights under the

World Trade Organization with respect to Georgia.

SEC. 3002. TERMINATION OF APPLICATION OF TITLE IV OF THE TRADE ACT OF

1974 TO GEORGIA.
(a) PRESIDENTIALDETERMINATIONS AND EXTENSIONS OF NONDISCRIMINATORY

TREATMENT.—Notwithstanding any provision of title IV of the Trade Act of 1974

(19 U.S.C. 2431 et seq.), the President may—

(1) determine that such title should no longer apply Georgia; and

(2) after making a determination under paragraph (1) with respect to

Georgia, proclaim the extension of nondiscriminatory treatment (normal trade

relations treatment) to the products of that country.

(b) TERMINATION OFAPPLICATION OFTITLE IV.—On and after the effective date

of the extension under subsection (a)(2) of nondiscriminatory treatment to the

products of Georgia, title IV of the Trade Act of 1974 shall cease to apply to that

country.

NTR Treatment for Ukraine

[19 U.S.C. 2434 note; Public Law 109-205]

SECTION 1. FINDINGS.
Congress finds as follows:

(1) Ukraine allows its citizens the right and opportunity to emigrate, free of any

heavy tax on emigration or on the visas or other documents required for

emigration and free of any tax, levy, fine, fee, or other charge on any citizens as a

consequence of the desire of such citizens to emigrate to the country of their

choice.

(2) Ukraine has received normal trade relations treatment since 1992 and has

been found to be in full compliance with the freedom of emigration requirements

under title IV of the Trade Act of 1974 since 1997.
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(3) Since the establishment of an independent Ukraine in 1991, Ukraine has

made substantial progress toward the creation of democratic institutions and a

free-market economy.

(4) Ukraine has committed itself to ensuring freedom of religion, respect for

rights of minorities, and eliminating intolerance and has been a paragon of inter-

ethnic cooperation and harmony, as evidenced by the annual human rights reports

of the Organization for Security and Cooperation in Europe (OSCE) and the

United States Department of State.

(5) Ukraine has takenmajor steps toward global security by ratifying the Treaty

on the Reduction and Limitation of Strategic OffensiveWeapons (START I) and

the Treaty on the Non-Proliferation of Nuclear Weapons, subsequently turning

over the last of its Soviet-era nuclear warheads on June 1, 1996, and agreeing, in

1998, not to assist Iran with the completion of a program to develop and build

nuclear breeding reactors, and has fully supported the United States in nullifying

the Anti-Ballistic Missile (ABM) Treaty.

(6) At the Madrid Summit in 1997, Ukraine became a member of the North

Atlantic Cooperation Council of theNorthAtlantic TreatyOrganization (NATO),

and has been a participant in the Partnership for Peace (PfP) program since 1994.

(7) Ukraine is a peaceful state which established exemplary relations with all

neighboring countries, and consistently pursues a course of European integration

with a commitment to ensuring democracy and prosperity for its citizens.

(8) Ukraine has built a broad and durable relationship with the United States

and has been an unwavering ally in the struggle against international terrorism

that has taken place since the attacks against the United States that occurred on

September 11, 2001.

(9) Ukraine has concluded a bilateral trade agreement with the United States

that entered into force on June 23, 1992, and is in the process of acceding to the

World Trade Organization (WTO). On March 6, 2006, the United States and

Ukraine signed a bilateral market access agreement as a part of the WTO

accession process.

SEC. 2. TERMINATION OF APPLICATION OF TITLE IV OF THE
TRADE
ACT OF 1974 TO THE PRODUCTS OF UKRAINE.
(a) PRESIDENTIAL DETERMINATIONS AND EXTENSION OF NONDISCRIMINATORY

TREATMENT.—Notwithstanding any provision of title IV of the Trade Act of 1974

(19 U.S.C. 2431 et seq.), the President may—

(1) determine that such title should no longer apply to Ukraine; and

(2) after making a determination under paragraph (1) with respect to Ukraine,

proclaim the extension of nondiscriminatory treatment (normal trade relations

treatment) to the products of that country.

(b) TERMINATION OF APPLICABILITY OF TITLE IV.—On and after the

effective date under subsection (a) of the extension of nondiscriminatory treatment

to the products of Ukraine, title IV of the Trade Act of 1974 shall cease to apply to
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that country.

NTR Treatment for Vietnam

[19 U.S.C. 2434 note; Public Law 109-432]

SEC. 4001. FINDINGS.
Congress finds the following:

(1) In July 1995, President Bill Clinton announced the formal normalization of

diplomatic relations between the United States and Vietnam

(2) Vietnam has taken cooperative steps with the United States under the

United States Joint POW/MIA Accounting Command (formerly the Joint Task

Force-Full Accounting) established in 1992 by President George H.W. Bush to

provide the fullest possible accounting of MIA and POW cases.

(3) In 2000, the United States and Vietnam concluded a bilateral trade

agreement that included commitments on goods, services, intellectual property

rights, and investment. The agreement was approved by joint resolution enacted

pursuant to section 405(c) of the Trade Act of 1974 (19 U.S.C. 2435(c)), and

entered into force in December 2001.

(4) Since 2001, normal trade relations treatment has consistently been extended

to Vietnam pursuant to title IV of the Trade Act of 1974.

(5) Vietnam has undertaken significant market-based economic reforms,

including the reduction of government subsidies, tariffs and nontariff barriers, and

extensive legal reform. These measures have dramatically improved Vietnam’s

business and investment climate.

(6) Vietnam has completed its negotiations to join the World Trade

Organization (WTO). OnMay 31, 2006, the United States and Vietnam signed a

comprehensive bilateral agreement providing greater market access for goods and

services and other trade liberalizing commitments. On November 7, 2006, the

WTO General Council approved Vietnam’s membership. Vietnam’s National

Assembly ratified Vietnam’s WTO accession commitments on November 28,

2006, and Vietnam will become the 150th Member of the WTO 30 days

thereafter.

(7) OnNovember 13, 2006, the Department of State removedVietnam from its

list of Countries of Particular Concern (CPC) for severe violations of religious

freedom. In reaching this determination, the Department of State cited significant

improvements in Vietnam toward advancing religious freedom, though problems

remain that merit immediate attention and important work remains to be done to

fully protect religious freedom in Vietnam.

SEC. 4002. TERMINATION OF APPLICATION OF TITLE IV OF THE
TRADE ACT OF 1974 TO VIETNAM.
(a) PRESIDENTIAL DETERMINATIONS AND EXTENSION OF NONDISCRIMINATORY

TREATMENT.—Notwithstanding any provision of title IV of the Trade Act of 1974
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(19 U.S.C. 2431 et seq.), the President may—

(1) determine that such title should no longer apply to Vietnam; and

(2) after making a determination under paragraph (1) with respect to Vietnam,

proclaim the extension of nondiscriminatory treatment (normal trade relations

treatment) to the products of that country.

(b) TERMINATION OF THE APPLICABILITY OF TITLE IV.—On and after

the effective date of the extension of nondiscriminatory treatment to the products of

Vietnam under subsection (a), title IV of the Trade Act of 1974 shall cease to apply

to that country.

SEC. 4003. PROCEDUREFORDETERMININGPROHIBITEDSUBSIDIES
BY VIETNAM.
(a) AUTHORITY OF TRADE REPRESENTATIVE.—The Trade Representative may

conduct proceedings under this section to determine whether the Government of

Vietnam is providing, on or after the date on which Vietnam accedes to the World

Trade Organization, a prohibited subsidy to its textile or apparel industry, if such

proceedings are begun, and consultations under section 4004 are initiated, during

the 1-year period beginning on the date on which Vietnam accedes to the World

Trade Organization.

(b) PETITIONS.—

(1) FILING.—Any interested person may file a petition with the Trade

Representative requesting that the Trade Representative make a determination

under subsection (a). The petition shall set forth the allegations in support of the

request.

(2) REVIEW BY TRADE REPRESENTATIVE.—The Trade Representative shall

review the allegations in any petition filed under paragraph (1) and, not later than

20 days after the date on which the Trade Representative receives the petition,

shall determine whether to initiate proceedings to make a determination under

subsection (a).

(3) PROCEDURES.—

(A) DETERMINATION TO INITIATE PROCEEDINGS.—If the Trade

Representative makes an affirmative determination under paragraph (2) with

respect to a petition, the Trade Representative shall publish a summary of the

petition in the Federal Register and notice of the initiation of proceedings under

this section.

(B) DETERMINATION NOT TO INITIATE PROCEEDINGS.— If the Trade

Representative determines not to initiate proceedings with respect to a petition,

the Trade Representative shall inform the petitioner of the reasons therefor and

shall publish notice of the determination, together with a summary of those

reasons, in the Federal Register.

(c) INITIATIONOFPROCEEDINGSBYOTHERMEANS.—If the Trade Representative

determines, in the absence of a petition, that proceedings should be initiated under

this section, the Trade Representative shall publish in the Federal Register that

determination, together with the reasons therefor, and notice of the initiation of
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proceedings under this section.

SEC. 4004. CONSULTATIONSUPON INITIATIONOF INVESTIGATION.
If the Trade Representative initiates a proceeding under subsection (b)(3)(A) or

(c) of section 4003, the Trade Representative, on behalf of the United States, shall,

on the day on which notice thereof is published under the applicable subsection, so

notify the Government of Vietnam and request consultations with that government

regarding the subsidy.

SEC. 4005. PUBLIC PARTICIPATION AND CONSULTATION.
(a) PUBLIC PARTICIPATION.—In the notice published under subsection (b)(3)(A)

or (c) of section 4003, the Trade Representative shall provide an opportunity to the

public for the presentation of views concerning the issues—

(1) within the 30-day period beginning on the date of the notice (or on a date

after such period if agreed to by the petitioner), or

(2) at such other time if a timely request therefor is made by the petitioner or by

any interested person, with a public hearing if requested by an interested person.

(b) CONSULTATION.—The Trade Representative shall consult with the Committee

onWays andMeans of the House of Representatives and the Committee on Finance

of the Senate, and with the appropriate advisory committees established under

section 135 of the Trade Act of 1974 (19 U.S.C. 2155), with respect to whether to

initiate proceedings under section 4003 and, if proceedings are conducted, with

respect to making the determination under subsection (c).

(c) DETERMINATION.—After considering all comments submitted, and within 30

days after the close of the comment period under subsection (a), the Trade

Representative shall determinewhether theGovernment ofVietnam is providing, on

or after the date on which Vietnam accedes to the World Trade Organization, a

prohibited subsidy to its textile or apparel industry. The Trade

Representative shall publish that determination in the Federal Register, together

with the justification for the determination.

(d) RECORD.—The Trade Representative shall make available to the public a

complete record of all nonconfidential information presented in proceedings

conducted under this section, together with a summary of confidential information

so submitted.

SEC. 4006. ARBITRATION AND IMPOSITION OF QUOTAS.
(a) ARBITRATION.—If, within 60 days after consultations are

requested under section 4004, in a case in which the Trade Representative

makes an affirmative determination under section 4005(c), the matter in dispute is

not resolved, the Trade Representative shall request arbitration of the matter under

the Dispute Settlement Understanding.

(b) IMPOSITION OF QUOTAS.—

(1) IN GENERAL.—The Trade Representative shall impose, for a period of not

more than 1 year, the quantitative limitations described in paragraph (2) on textile

and apparel products of Vietnam—

(A) if, pursuant to arbitration under subsection (a), the arbitrator determines



- 1401 -

that the Government of Vietnam is providing, on or after the date on which

Vietnam accedes to the World Trade Organization, a prohibited subsidy to its

textile or apparel industry; or

(B) if the arbitrator does not issue a decision within 120 days after the

request for arbitration, in which case the limitations cease to be effective if the

arbitrator, after such limitations are imposed, determines that the Government

of Vietnam is not providing, on or after the date on which Vietnam accedes to

the World Trade Organization, a prohibited subsidy to its textile or apparel

industry.

(2) LIMITATIONS DESCRIBED.—The quantitative limitations referred to in

paragraph (1) are those quantitative limitations that were in effect under the

Bilateral Textile Agreement during the most recent full calendar year inwhich the

Bilateral Textile Agreement was in effect.

(c) DETERMINATIONOFCOMPLIANCE.—If, after imposing quantitative limitations

under subsection (b) because of a prohibited subsidy, the Trade Representative

determines that the Government of Vietnam is not providing, on or after the date on

which Vietnam accedes to theWorld Trade Organization, a prohibited subsidy to its

textile or apparel industry, the quantitative limitations shall cease to be effective on

the date on which that determination is made.

SEC. 4007. DEFINITIONS.
In this title:

(1) BILATERAL TEXTILE AGREEMENT.—The term ‘‘Bilateral Textile

Agreement’’ means the Agreement Relating to Trade in Cotton, Wool, Man-

Made Fiber, Non-Cotton Vegetable Fiber and Silk Blend Textiles and Textile

Products Between the Governments of the United States of America and the

Socialist Republic of Vietnam, entered into on July 17, 2003.

(2) DISPUTE SETTLEMENT UNDERSTANDING.—The term ‘‘Dispute Settlement

Understanding’’ means the Understanding on Rules and Procedures Governing

the Settlement of Disputes referred to in section 101(d)(16) of the Uruguay

Round Agreements Act (19 U.S.C. 3511(d)(16)).

(3) INTERESTED PERSON.—The term ‘‘interested person’’ includes, but is not

limited to, domestic firms and workers, representatives of consumer interests,

United States product exporters, and any industrial user of any goods or services

that may be affected by action taken under section 4006(b).

(4) PROHIBITED SUBSIDY.—

(A) IN GENERAL.—The term ‘‘prohibited subsidy’’ means a subsidy

described in article 3.1 of the Agreement on Subsidies and Countervailing

Measures.

(B) SUBSIDY.—The term ‘‘subsidy’’ means a subsidywithin the meaning of

article 1.1 of the Agreement on Subsidies and Countervailing Measures.

(C) AGREEMENT ON SUBSIDIES AND COUNTERVAILING MEASURES.—The

term ‘‘Agreement on Subsidies and Countervailing Measures’’ means the

Agreement on Subsidies and Countervailing Measures referred to in section
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101(d)(12) of the Uruguay Round Agreements Act (19 U.S.C. 3511(d)(12)).

(5) TEXTILE OR APPAREL PRODUCT.—The term ‘‘textile or apparel product’’

means a good listed in the Annex to the Agreement on Textiles and Clothing

referred to in section 101(d)(4) of the Uruguay Round Agreements Act (19

U.S.C. 3511(d)(4)).

(6) TRADE REPRESENTATIVE.—The term ‘‘Trade Representative’’ means the

United States Trade Representative.

G. TRADE RELATIONS WITH NORTH AMERICA

North American Free Trade Agreement Implementation Act, as amended

[19 U.S.C. 58c note, 19 U.S.C.2112 note, 3301, 3311-3317, 3331-3335, 3351-3358, 3371-3372,

3381-3382, 3391, 3421, 3431-3438, 3431 note, 3451, 3461-3463, 3471-3473; Public Law 103-182, as

amended by Public Law 104-295 and Public Law 105-206]

SECTION 1. SHORT TITLE AND TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the “North American Free Trade

Agreement Implementation Act”.

[(b) Table of Contents.]
SEC. 2. DEFINITIONS.
For purposes of this Act:

(1) AGREEMENT.—The term “Agreement” means the North American Free

Trade Agreement approved by the Congress under section 101(a).

(2) HTS.—The term “HTS” means the Harmonized Tariff Schedule of the

United States.

(3) MEXICO.—Any reference to Mexico shall be considered to be a reference

to the United Mexican States.

(4) NAFTA COUNTRY.—Except as provided in section 202, the term

“NAFTA country” means—

(A) Canada for such time as the Agreement is in force with respect to,

and the United States applies the Agreement to, Canada; and

(B) Mexico for such time as the Agreement is in force with respect to,

and the United States applies the Agreement to, Mexico.

(5) INTERNATIONAL TRADE COMMISSION.—The term “International Trade

Commission” means the United States International Trade Commission.

(6) TRADE REPRESENTATIVE.—The term “Trade Representative” means the

United States Trade Representative.

TITLE I—APPROVAL OF, AND GENERAL PROVISIONS RELATING
TO, THE NORTH AMERICAN FREE TRADE AGREEMENT

SEC. 101. APPROVAL AND ENTRY INTO FORCE OF THE NORTH AMERICAN FREE

TRADE AGREEMENT.
(a) APPROVALOFAGREEMENTAND STATEMENTOFADMINISTRATIVEACTION.—
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Pursuant to section 1103 of the Omnibus Trade and Competitiveness Act of 1988

(19 U.S.C. 2903) and section 151 of the Trade Act of 1974 (19 U.S.C. 2191), the

Congress approves—

(1) the North American Free Trade Agreement entered into onDecember 17,

1992, with the Governments of Canada and Mexico and submitted to the

Congress on November 4, 1993; and

(2) the statement of administrative action proposed to implement the

Agreement that was submitted to the Congress on November 4, 1993.

(b) CONDITIONS FORENTRY INTOFORCEOF THEAGREEMENT.—The President is

authorized to exchange notes with the Government of Canada or Mexico providing

for the entry into force, on or after January 1, 1994, of the Agreement for theUnited

States with respect to such country at such time as—

(1) the President—

(A) determines that such country has implemented the statutory changes

necessary to bring that country into compliance with its obligations under

the Agreement and has made provision to implement the Uniform

Regulations provided for under article 511 of theAgreement regarding the

interpretation, application, and administration of the rules of origin, and

(B) transmits a report to the House of Representatives and the Senate

setting forth the determination under subparagraph (A) and including, in

the case of Mexico, a description of the specific measures taken by that

country to—

(i) bring its laws into conformity with the requirements of the

Schedule of Mexico in Annex 1904.15 of the Agreement, and

(ii) otherwise ensure the effective implementation of the binational

panel review process under chapter 19 of the Agreement regarding

final antidumping and countervailing duty determinations; and

(2) the Government of such country exchanges notes with the United States

providing for the entry into force of the North American Agreement on

Environmental Cooperation and the North American Agreement on Labor

Cooperation for that country and the United States.

SEC. 102. RELATIONSHIPOFTHEAGREEMENTTOUNITEDSTATESANDSTATELAW.
(a) RELATIONSHIP OF AGREEMENT TO UNITED STATES LAW.—

(1) UNITED STATES LAW TO PREVAIL IN CONFLICT.—No provision of the

Agreement, nor the application of any such provision to any person or

circumstance, which is inconsistent with any lawof theUnited States shall have

effect.

(2) CONSTRUCTION.—Nothing in this Act shall be construed—

(A) to amend or modify any law of the United States, including any law

regarding—

(i) the protection of human, animal, or plant life or health,

(ii) the protection of the environment, or

(iii) motor carrier or worker safety; or
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(B) to limit any authority conferred under any law of the United States,

including section 301 of the Trade Act of 1974;

unless specifically provided for in this Act.

(b) RELATIONSHIP OF AGREEMENT TO STATE LAW.—

(1) FEDERAL-STATE CONSULTATION.—

(A) IN GENERAL.—Upon the enactment of this Act, the President shall,

through the intergovernmental policy advisory committees on trade

established under section 306(c)(2)(A) of the Trade and Tariff Act of

1984, consult with the States for the purpose of achieving conformity of

State laws and practices with the Agreement.

(B) FEDERAL-STATE CONSULTATION PROCESS.—The Trade

Representative shall establish within the Office of the United States Trade

Representative a Federal-State consultation process for addressing issues

relating to the Agreement that directly relate to, or will potentially have a

direct impact on, the States. The Federal-State consultation process shall

include procedures under which—

(i) the Trade Representative will assist the States in identifying

those State laws that may not conformwith the Agreement butmaybe

maintained under the Agreement by reason of being in effect before

the Agreement entered into force;

(ii) the States will be informed on a continuing basis of matters

under the Agreement that directly relate to, or will potentially have a

direct impact on, the States;

(iii) the States will be provided opportunity to submit, on a

continuing basis, to the Trade Representative information and advice

with respect to matters referred to in clause (ii);

(iv) the Trade Representative will take into account the information

and advice received from the States under clause (iii) when

formulating United States positions regarding matters referred to

clause (ii); and

(v) the States will be involved (including involvement through the

inclusion of appropriate representatives of the States) to the greatest

extent practicable at each stage of the development of United States

positions regarding matters referred to in clause (ii) that will be

addressed by committees, subcommittees, or working groups

established under the Agreement or through dispute settlement

processes provided for under the Agreement.

The Federal Advisory Committee Act (5 U.S.C. App.) shall not apply to the

Federal-State consultation process established by this paragraph.

(2) LEGAL CHALLENGE.—No State law, or the application thereof, may be

declared invalid as to any person or circumstance on the ground that the

provision or application is inconsistent with the Agreement, except in an action

brought by the United States for the purpose of declaring such law or
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application invalid.

(3) DEFINITION OF STATE LAW.—For purposes of this subsection, the term

“State law” includes_

(A) any law of a political subdivision of a State; and

(B) any State law regulating or taxing the business of insurance.

(c) EFFECT OF AGREEMENTWITH RESPECT TO PRIVATE REMEDIES.—No person

other than the United States—

(1) shall have any cause of action or defense under—

(A) the agreement or by virtue of Congressional approval thereof, or

(B) the North American Agreement on Environmental Cooperation or

the North American Agreement on Labor Cooperation; or

(2) may challenge, in any action brought under any provision of law, any

action or inaction by any department, agency, or other instrumentality of the

United States, any State, or any political subdivision of a State on the ground

that such action or inaction is inconsistent with the Agreement, the North

American Agreement on Environmental Cooperation, or the North American

Agreement on Labor Cooperation.

SEC. 103. CONSULTATION AND LAYOVER REQUIREMENTS FOR, AND EFFECTIVE

DATE OF, PROCLAIMED ACTIONS.
(a) CONSULTATION AND LAYOVER REQUIREMENTS.—If a provision of this Act

provides that the implementation of an action by the President by proclamation is

subject to the consultation and layover requirements of this section, such actionmay

be proclaimed only if—

(1) the President has obtained advice regarding the proposed action from—

(A) the appropriate advisory committees established under section 135

of Trade Act of 1974, and

(B) the International Trade Commission;

(2) the President has submitted a report to the Committee on Ways and

Means of the House of Representatives and the Committee on Finance of the

Senate that sets forth—

(A) the action proposed to be proclaimed and the reasons therefor, and

(B) the advice obtained under paragraph (1);

(3) a period of 60 calendar days, beginning with the first day on which the

President has met the requirements of paragraphs (1) and (2) with respect to

such action, has expired; and

(4) the President has consulted with suchCommittees regarding the proposed

action during the period referred to in paragraph (3).

(b) EFFECTIVEDATEOFCERTAINPROCLAIMEDACTIONS.—Any action proclaimed

by the President under the authority of this Act that is not subject to the consultation

and layover requirements under subsection(a) may not take effect before the 15th

day after the date on which the text of the proclamation is published in the Federal

Register.

SEC. 104. IMPLEMENTINGACTIONS IN ANTICIPATIONOF ENTRY INTOFORCEAND
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INITIAL REGULATIONS.
(a) IMPLEMENTING ACTIONS.—After the date of the enactment of this Act—

(1) the President may proclaim such actions; and

(2) other appropriate officers of the United States Government may issue

such regulations; as may be necessary to ensure that any provision of this Act,

or amendment made by this Act, that takes effect on the date the Agreement

enters into force is appropriately implemented on such date, but no such

proclamation or regulation may have an effective date earlier than the date of

entry into force. The 15-day restriction in section 103(b) on the taking effect of

proclaimed actions is waived to the extent that the application of such

restriction would prevent the taking effect on the date the Agreement enters

into force of any action proclaimed under this section.

(b) INITIALREGULATIONS.—Initial regulations necessary or appropriate to carry

out the actions proposed in the statement of administrative action submitted under

section 101(a)(2) to implement the Agreement shall, to the maximum extent

feasible, be issued within 1 year after the date of entry into force of the Agreement;

except that interim or initial regulations to implement those Uniform Regulations

regarding rules of origin provided for under article 511 of the Agreement shall be

issued no later than the date of entry into force of the Agreement. In the case of any

implementing action that takes effect on a date after the date of entry into force of

the Agreement, initial regulations to carry out that action shall, to the maximum

extent feasible, be issued within 1 year after such effective date.

SEC. 105. UNITED STATES SECTION OF THE NAFTA SECRETARIAT.
(a) ESTABLISHMENT OF THE UNITED STATES SECTION.—The President is

authorized to establish within any department or agency of the United States

Government a United States Section of the Secretariat established under chapter 20

of the Agreement. The United States Section, subject to the oversight of the

interagency group established under section 402, shall carry out its functionswithin

the Secretariat to facilitate the operation of the Agreement, including the operation

of chapters 19 and 20 of the Agreement and the work of the panels, extraordinary

challenge committees, special committees, and scientific review boards convened

under those chapters. The United States Section may not be considered to be an

agency for purposes of section 552 of title 5, United States Code.

(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be

appropriated for each fiscal year after fiscal year 1993 to the department or agency

within which the United States Section is established the lesser of—

(1) such sums as may be necessary; or

(2) $2,000,000;

for the establishment and operations of the United States Section and for the

payment of the United States share of the expenses of binational panels and

extraordinary challenge committees convened under chapter 19, and of the

expenses incurred in dispute settlement proceedings under chapter 20, of the

Agreement.
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(c) REIMBURSEMENT OF CERTAIN EXPENSES.—If, in accordance with Annex

2002.2 of the Agreement, the Canadian Section or the Mexican Section of the

Secretariat provides funds to the United States Section during any fiscal year, as

reimbursement for expenses by the Canadian Section or the Mexican Section in

connection with settlement proceedings under chapter 19 or 20 of the Agreement,

the United States Section may retain and use such funds to carry out the functions

described in subsection (a).

SEC. 106. APPOINTMENTS TO CHAPTER 20 PANEL PROCEEDINGS.
(a) CONSULTATION.—The Trade Representative shall consult with the Committee

onWays andMeans of the House of Representatives and the Committee on Finance

of the Senate regarding the selection and appointment of candidates for the rosters

described in article 2009 of the Agreement.

(b) SELECTIONOF INDIVIDUALSWITHENVIRONMENTALEXPERTISE.—TheUnited

States shall, to the maximum extent practicable, encourage the selection of

individuals who have expertise and experience in environmental issues for service

in panel proceedings under chapter 20 of the Agreement to hear any challenge to a

United States or State environmental law.

[SEC. 107. TERMINATION OR SUSPENSION OF UNITED STATES-CANADA
FREE-TRADE AGREEMENT.
[Amendment to section 501(c) of the United States-Canada Free-Trade

Implementation Act of 1988 (reprinted elsewhere).]
[SEC. 108. CONGRESSIONAL INTENT REGARDING FUTURE ACCESSIONS.
[See U.S. negotiating objectives.]

SEC. 109. EFFECTIVE DATES; EFFECT OF TERMINATION OF NAFTA STATUS.
(a) EFFECTIVE DATES.—

(1) IN GENERAL.—This title (other than the amendmentmade by section 107)

takes effect on the date of the enactment of this Act.

(2) SECTION 107 AMENDMENT.—The amendment made by section 107 takes

effect on the date the Agreement enters into force between the United States

and Canada.

(b) TERMINATION OF NAFTA STATUS.—During any period in which a country

ceases to be a NAFTA country, sections 101 through 106 shall cease to have effect

with respect to such country.

TITLE II—CUSTOMS PROVISIONS

SEC. 201. TARIFF MODIFICATIONS.
(a) TARIFFMODIFICATIONS PROVIDED FOR IN THE AGREEMENT.—

(1) PROCLAMATION AUTHORITY.—The President may proclaim—

(A) such modifications or continuation of any duty,

(B) such continuation of duty-free or excise treatment, or

(C) such additional duties,

as the President determines to be necessary or appropriate to carry out or
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apply articles 302, 305, 307, 308, and 703 and Annexes 302.2, 307.1, 308.1,

308.2, 300-B, 703.2, and 703.3 of the Agreement.

(2) EFFECT ON MEXICAN GSP STATUS.—Notwithstanding 502(f)(2) of the

Trade Act of 1974, the President shall terminate the designation ofMexico as a

beneficiary developing country for purposes of title V of the TradeAct of 1974

on the date of entry into force of the Agreement between the United States and

Mexico.

(b) OTHER TARIFFMODIFICATIONS.—

(1) IN GENERAL.—Subject to paragraph (2) and the consultation and layover

requirements of section 103(a), the President may proclaim—

(A) such modifications or continuation of any duty,

(B) suchmodifications as the United Statesmay agree towithMexico or

Canada regarding the staging of any duty treatment set forth in Annex

302.2 of the Agreement,

(C) such continuation of duty-free or excise treatment, or

(D) such additional duties,

as the President determines to be necessary or appropriate to maintain the

general level of reciprocal and mutually advantageous concessionswith respect

to Canada or Mexico provided for by the Agreement.

(2) SPECIAL RULE FOR ARTICLES WITH TARIFF PHASEOUT PERIODS OF MORE

THAN 10 YEARS.—The President may not consider a request to accelerate the

staging of duty reductions for an article for which the United States tariff

phaseout period is more than 10 years if a request for acceleration with respect

to such article has been denied in the preceding 3 calendar years.

(c) CONVERSION TOADVALOREMRATES FORCERTAINTEXTILES.—For purposes

of subsections (a) and (b), with respect to an article covered byAnnex 300-B of the

Agreement imported from Mexico for which the base rate in the Schedule of the

United States in Annex 300-B is a specific or compound rate of duty, the President

may substitute for the base rate an ad valorem rate that the President determines to

be equivalent to the base rate.

SEC. 202. RULES OF ORIGIN.
(a) ORIGINATING GOODS.—

(1) IN GENERAL.—For purposes of implementing the tariff treatment and

quantitative restrictions provided for under theAgreement, except as otherwise

provided in this section, a good originates in the territory or a NAFTA country

if—

(A) the good is wholly obtained or produced entirely in the territory of

one or more of the NAFTA countries;

(B)(i) each nonoriginating material used in the production of the good—

(I) undergoes an applicable change in tariff classification set

out in Annex 401 of the Agreement as a result of production

occurring entirely in the territory of one or more of the NAFTA

countries; or
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(II) where no change in tariff classification is required, the

good otherwise satisfies the applicable requirements of such

Annex; and

(ii) the good satisfies all other applicable requirements of this

section;

(C) the good is produced entirely in the territory of one or more of the

NAFTA countries exclusively from originating materials; or

(D) except for a good provided for in chapters 61 through 63 of the

HTS, the good is produced entirely in the territory of one or more of the

NAFTA countries, but one or more of the nonoriginating materials, that

are provided for as parts under the HTS and are used in the production of

the good, does not undergo a change in tariff classification because—

(i) the good was imported into the territory of a NAFTA country in

an unassembled or a disassembled form but was classified as an

assembled good pursuant to General Rule of Interpretation 2(a) of the

HTS; or

(ii)(I) the heading for the good provides for and specifically

describes both the good itself and its parts and is not further

subdivided into subheadings; or

(II) the subheading for the good provides for and specifically

describes both the good itself and its parts.

(2) Special rules.—

(A) FOREIGN-TRADE ZONES.—Subparagraph (B) of paragraph (1) shall

not apply to a good produced in a foreign-trade zone or subzone

(established pursuant to the Act of June 18, 1934, commonly known as the

Foreign Trade Zones Act) that is entered for consumption in the customs

territory of the United States.

(B) REGIONAL VALUE-CONTENT REQUIREMENT.—For purposes of

subparagraph (D) of paragraph (1), a good shall be treated as originating

in a NAFTA country if the regional value-content of the good, determined

in accordance with subsection (b), is not less than 60 percent where the

transaction value method is used, or not less than 50 percent where the net

cost method is used, and the good satisfies all other applicable

requirements of this section.

(b) REGIONALVALUE-CONTENT.—

(1) IN GENERAL.—Except as provided in paragraph (5), the regional

value-content of a good shall be calculated, at the choice of the exporter or

producer of the good, on the basis of—

(A) the transaction value method described in paragraph (2); or

(B) the net cost method described in paragraph (3).

(2) TRANSACTION VALUE METHOD.—

(A) IN GENERAL.—An exporter or producer may calculate the regional

value-content of a good on the basis of the following transaction value



- 1410 -

method:

TV-VNM

RVC= ----------- x 100

TV

(B) DEFINITIONS.—For purposes of subparagraph (A):

(i) The term “RVC”means the regional value-content, expressed as

a percentage.

(ii) The term “TV” means the transaction value of the good

adjusted to a F.O.B. basis.

(iii) The term “VNM”means the value of nonoriginating materials

used by the producer in the production of the good.

(3) NET COST METHOD.—

(A) IN GENERAL.—An exporter or producer may calculate the regional

value-content of a good on the basis of the following net cost method:

NC-VNM

RVC= ----------- x 100

NC

(B) DEFINITIONS.—For purposes of subparagraph (A):

(i) The term “RVC”means the regional value-content, expressed as

a percentage.

(ii) The term “NC” means the net cost of the good.

(iii) The term “VNM”means the value of nonoriginating materials

used by the producer in the production of the good.

(4) VALUE OF NONORIGINATING MATERIALS USED IN ORIGINATING

MATERIALS.—Except as provided in subsection (c)(1), and for a motor vehicle

identified in subsection (c)(2) or a component identified in Annex 403.2 of the

Agreement, the value of nonoriginating materials used by the producer in the

production of a good shall not, for purposes of calculating the regional

value-content of the good under paragraph (2) or (3), include the value of

nonoriginating materials used to produce originating materials that are

subsequently used in the production of the good.

(5) Net cost method must be used in certain cases.—An exporter or producer

shall calculate the regional value-content of a good solely on the basis of the

net cost method described in paragraph (3), if—

(A) there is no transaction value for the good;

(B) the transaction value of the good is unacceptable under Article 1 of

the Customs Valuation Code;

(C) the good is sold by the producer to a related person and the volume,

by units of quantity, of sales of identical or similar goods to related
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persons during the six-month period immediately preceding the month in

which the good is sold exceeds 85 percent of the producer's total sales of

such goods during that period;

(D) the good is—

(i) a motor vehicle provided for in heading 8701 or 8702,

subheadings 8703.21 through 8703.90, or heading 8704, 8705, or

8706;

(ii) identified in Annex 403.1 or 403.2 of the Agreement and is for

use in a motor vehicle provided for in heading 8701 or 8702,

subheadings 8703.21 through 8703.90, or heading 8704, 8705, or

8706;

(iii) provided for in subheadings 6401.10 through 6406.10; or

(iv) a word processing machine provided for in subheading

8469.10.00;

(E) the exporter or producer chooses to accumulate the regional

value-content of the good in accordance with subsection (d); or

(F) the good is designated as an intermediate material under paragraph

(10) and is subject to a regional value-content requirement.

(6) NET COST METHOD ALLOWED FOR ADJUSTMENTS.—If an exporter or

producer of a good calculates the regional value-content of the good on the

basis of the transaction value method and a NAFTA country subsequently

notifies the exporter or producer, during the course of a verification conducted

in accordance with chapter 5 of the Agreement, that the transaction value of the

good or the value of any material used in the production of the good must be

adjusted or is unacceptable under Article 1 of the CustomsValuationCode, the

exporter or producer may calculate the regional value-content of the good on

the basis of the net cost method.

(7) REVIEWOFADJUSTMENT.—Nothing in paragraph (6) shall be construed to

prevent any review or appeal available in accordance with article 510 of the

Agreement with respect to an adjustment to or a rejection of—

(A) the transaction value of a good; or

(B) the value of any material used in the production of a good.

(8) CALCULATINGNETCOST.—The producermay, consistent with regulations

implementing this section, calculate the net cost of a good under paragraph (3),

by—

(A) calculating the total cost incurred with respect to all goods produced

by that producer, subtracting any sales promotion, marketing and

after-sales service costs, royalties, shipping and packing costs, and

nonallowable interest costs that are included in the total cost of all such

goods, and reasonably allocating the resulting net cost of those goods to

the good;

(B) calculating the total cost incurred with respect to all goods produced

by that producer, reasonably allocating the total cost to the good, and
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subtracting any sales promotion, marketing and after-sales service costs,

royalties, shipping and packing costs, and nonallowable interest costs that

are included in the portion of the total cost allocated to the good; or

(C) reasonably allocating each cost that is part of the total cost incurred

with respect to the good so that the aggregate of these costs does not

include any sales promotion, marketing and after-sales service costs,

royalties, shipping and packing costs, or nonallowable interest costs.

(9) VALUE OF MATERIAL USED IN PRODUCTION.—Except as provided in

paragraph (11), the value of a material used in the production of a good—

(A) shall—

(i) be the transaction value of the material determined in

accordance with Article 1 of the Customs Valuation Code; or

(ii) in the event that there is no transaction value or the transaction

value of the material is unacceptable under Article 1 of the Customs

Valuation Code, be determined in accordance with Articles 2 through

7 of the Customs Valuation Code; and

(B) if not included under clause (i) or (ii) of subparagraph (A), shall

include—

(i) freight, insurance, packing, and all other costs incurred in

transporting the material to the location of the producer;

(ii) duties, taxes, and customs brokerage fees paid on thematerial in

the territory of one or more of the NAFTA countries; and

(iii) the cost of waste and spoilage resulting from the use of the

material in the production of the good, less the value of renewable

scrap or by-product.

(10) INTERMEDIATE MATERIAL.—Except for goods described in subsection

(c)(1), any self-produced material, other than a component identified inAnnex

403.2 of the Agreement, that is used in the production of a good may be

designated by the producer of the good as an intermediate material for the

purpose of calculating the regional value-content of the good under paragraph

(2) or (3); provided that if the intermediate material is subject to a regional

value-content requirement, no other self-produced material that is subject to a

regional value-content requirement and is used in the production of the

intermediate material may be designated by the producer as an intermediate

material.

(11) VALUE OF INTERMEDIATE MATERIAL.—The value of an intermediate

material shall be—

(A) the total cost incurred with respect to all goods produced by the

producer of the good that can be reasonably allocated to the intermediate

material; or

(B) the aggregate of each cost that is part of the total cost incurred with

respect to the intermediate material that can be reasonably allocated to that

intermediate material.
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(12) INDIRECTMATERIAL.—The value of an indirect material shall be based

on the Generally Accepted Accounting Principles applicable in the territory of

the NAFTA country in which the good is produced.

(c) AUTOMOTIVE GOODS.—

(1) PASSENGER VEHICLES AND LIGHT TRUCKS, AND THEIR AUTOMOTIVE

PARTS.—For purposes of calculating the regional value-content under the net

cost method for—

(A) a good that is a motor vehicle for the transport of 15 or fewer

persons provided for in subheading 8702.10.00 or 8702.90.00, or a motor

vehicle provided for in subheadings 8703.21 through 8703.90, or

subheading 8704.21 or 8704.31, or

(B) a good provided for in the tariff provisions listed in Annex 403.1 of

the Agreement, that is subject to a regional value-content requirement and

is for use as original equipment in the production of a motor vehicle for

the transport of 15 or fewer persons provided for in subheading

8702.10.00 or 8702.90.00, or a motor vehicle provided for in subheadings

8703.21 through 8703.90, or subheading 8704.21 or 8704.31,

the value of nonoriginating materials used by the producer in the

production of the good shall be the sum of the values of all nonoriginating

materials, determined in accordance with subsection (b)(9) at the time the

nonoriginating materials are received by the first person in the territory of a

NAFTA country who takes title to them, that are imported from outside the

territories of the NAFTA countries under the tariff provisions listed inAnnex

403.1 of the Agreement and are used in the production of the good or that

are used in the production of anymaterial used in the production of the good.

(2) OTHER VEHICLES AND THEIR AUTOMOTIVE PARTS.—For purposes of

calculating the regional value-content under the net costmethod for a good that

is a motor vehicle provided for in heading 8701, subheading 8704.10, 8704.22,

8704.23, 8704.32, or 8704.90, or heading 8705 or 8706, a motor vehicle for

the transport of 16 or more persons provided for in subheading 8702.10.00 or

8702.90.00, or a component identified in Annex 403.2 of the Agreement for

use as original equipment in the production of the motor vehicle, the value of

nonoriginating materials used by the producer in the production of the good

shall be the sum of—

(A) for each material used by the producer listed in Annex 403.2 of the

Agreement, whether or not produced by the producer, at the choice of the

producer and determined in accordance with subsection (b), either—

(i) the value of such material that is nonoriginating, or

(ii) the value of nonoriginating materials used in the production of

such material; and

(B) the value of any other nonoriginating material used by the producer

that is not listed in Annex 403.2 of the Agreement determined in

accordance with subsection (b).
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(3) AVERAGING PERMITTED.—

(A) IN GENERAL.—For purposes of calculating the regional

value-content of a motor vehicle described in paragraph (1) or (2), the

producer may average its calculation over its fiscal year, using any of the

categories described in subparagraph (B), on the basis of either all motor

vehicles in the category or on the basis of only the motor vehicles in the

category that are exported to the territory of one or more of the other

NAFTA countries.

(B) CATEGORY DESCRIBED.—A category is described in this

subparagraph if it is—

(i) the same model line of motor vehicles in the same class of

vehicles produced in the same plant in the territory of a NAFTA

country;

(ii) the same class of motor vehicles produced in the same plant in

the territory of a NAFTA country;

(iii) the samemodel line of motor vehicles produced in the territory

of a NAFTA country; or

(iv) if applicable, the basis set out in Annex 403.3 of the

Agreement.

(4) ANNEX 403.1 AND ANNEX 403.2.—For purposes of calculating the

regional value-content for any or all goods provided for in a tariff provision

listed in Annex 403.1 of the Agreement, or a component or material identified

in Annex 403.2 of the Agreement, produced in the same plant, the producer of

the good may—

(A) average its calculation—

(i) over the fiscal year of the motor vehicle producer to whom the

good is sold;

(ii) over any quarter or month; or

(iii) over its fiscal year, if the good is sold as an aftermarket part;

(B) calculate the average referred to in subparagraph (A) separately for

any or all goods sold to one or more motor vehicle producers; or

(C) with respect to any calculation under this paragraph, make a

separate calculation for goods that are exported to the territory of one or

more NAFTA countries.

(5) PHASE-IN OF REGIONAL VALUE-CONTENT REQUIREMENT.—

Notwithstanding Annex 401 of the Agreement, and except as provided in

paragraph (6), the regional value-content requirement shall be—

(A) for a producer's fiscal year beginning on the day closest to January

1, 1998, and thereafter, 56 percent calculated under the net cost method,

and for a producer's fiscal year beginning on the day closest to January 1,

2002, and thereafter, 62.5 percent calculated under the net cost method,

for—

(i) a good that is a motor vehicle for the transport of 15 or fewer
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persons provided for in subheading 8702.10.00 or 8702.90.00, or a

motor vehicle provided for in subheadings 8703.21 through 8703.90,

or subheading 8704.21 or 8704.31; and

(ii) a good provided for in heading 8407 or 8408, or subheading

8708.40, that is for use in a motor vehicle identified in clause (i); and

(B) for a producer's fiscal year beginning on the day closest to January

1, 1998, and thereafter, 55 percent calculated under the net cost method,

and for a producer's fiscal year beginning on the day closest to January 1,

2002, and thereafter, 60 percent calculated under the net cost method,

for—

(i) a good that is a motor vehicle provided for in heading 8701,

subheading 8704.10, 8704.22, 8704.23, 8704.32, or 8704.90, or

heading 8705 or 8706, or a motor vehicle for the transport of 16 or

more persons provided for in subheading 8702.10.00 or 8702.90.00;

(ii) a good provided for in heading 8407 or 8408, or subheading

8708.40 that is for use in a motor vehicle identified in clause (i); and

(iii) except for a good identified in subparagraph (A)(ii) or a good

provided for in subheadings 8482.10 through 8482.80, or subheading

8483.20 or 8483.30, a good identified in Annex 403.1 of the

Agreement that is subject to a regional value-content requirement and

is for use in a motor vehicle identified in subparagraph (A)(i) or

(B)(i).

(6) NEWANDREFITTEDPLANTS.—The regional value-content requirement for

a motor vehicle identified in paragraph (1) or (2) shall be—

(A) 50 percent for 5 years after the date on which the first motor vehicle

prototype is produced in a plant by a motor vehicle assembler, if—

(i) it is a motor vehicle of a class, or marque, or, except for a motor

vehicle identified in paragraph (2), size category and underbody, not

previously produced by the motor vehicle assembler in the territory of

any of the NAFTA countries;

(ii) the plant consists of a new building in which the motor vehicle

is assembled; and

(iii) the plant contains substantially all new machinery that is used

in the assembly of the motor vehicle; or

(B) 50 percent for 2 years after the date on which the first motor vehicle

prototype is produced at a plant following a refit, if it is a motor vehicle of

a class, or marque, or, except for a motor vehicle identified in paragraph

(2), size category and underbody, different from that assembled by the

motor vehicle assembler in the plant before the refit.

(7) ELECTION FOR CERTAIN VEHICLES FROMCANADA.—In the case of goods

provided for in subheadings 8703.21 through 8703.90, or subheading 8704.21

or 8704.31, exported fromCanada directly to the United States, and entered on

or after January 1, 1989, and before the date of entry into force of the
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Agreement between the United States and Canada, an importer may elect to use

the rules of origin set out in this section in lieu of the rules of origin contained

in section 202 of the United States-Canada Free-Trade Agreement

Implementation Act of 1988 (19 U.S.C. 2112 note) and may elect to use the

method for calculating the value of nonoriginating materials established in

article 403(2) of the Agreement in lieu of the method established in article

403(1) of the Agreement for purposes of determining eligibility for preferential

duty treatment under the United States-Canada Free-Trade Agreement. Any

election under this paragraph shall be made in writing to the Customs Service

not later than the date that is 180 days after the date of entry into force of the

Agreement between the United States and Canada. Any such election may be

made only if the liquidation of such entry has not become final. For purposes of

averaging the calculation of regional value-content for the goods covered by

such entry, where the producer's 1989-1990 fiscal year began after January 1,

1989, the producer may include the period between January 1, 1989, and the

beginning of its first fiscal year after January 1, 1989, as part of fiscal year

1989-1990.

(d) ACCUMULATION.—

(1) DETERMINATION OF ORIGINATING GOOD.—For purposes of determining

whether a good is an originating good, the production of the good in the

territory of one or more of the NAFTA countries by one or more producers

shall, at the choice of the exporter or producer of the good, be considered to

have been performed in the territory of any of the NAFTA countries by that

exporter or producer, if—

(A) all nonoriginating materials used in the production of the good

undergo an applicable tariff classification change set out in Annex 401 of

the Agreement;

(B) the good satisfies any applicable regional value-content

requirement; and

(C) the good satisfies all other applicable requirements of this section.

The requirements of subparagraphs (A) and (B) must be satisfied entirely

in the territory of one or more of the NAFTA countries.

(2) TREATMENTAS SINGLE PRODUCER.—For purposes of subsection (b)(10),

the production of a producer that chooses to accumulate its production with

that of other producers under paragraph (1) shall be treated as the production of

a single producer.

(e) DEMINIMIS AMOUNTS OF NONORIGINATINGMATERIALS.—

(1) IN GENERAL.—Except as provided in paragraphs (3), (4), (5), and (6), a

good shall be considered to be an originating good if—

(A) the value of all nonoriginating materials used in the production of

the good that do not undergo an applicable change in tariff classification

(set out in Annex 401 of the Agreement) is not more than 7 percent of the

transaction value of the good, adjusted to a F.O.B. basis, or
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(B) where the transaction value of the good is unacceptable under

Article 1 of the Customs Valuation Code, the value of all such

nonoriginating materials is not more than 7 percent of the total cost of the

good,

provided that the good satisfies all other applicable requirements of this

section and, if the good is subject to a regional value-content requirement,

the value of such nonoriginatingmaterials is taken into account in calculating

the regional value-content of the good.

(2) GOODS NOT SUBJECT TO REGIONALVALUE-CONTENT REQUIREMENT.—A

good that is otherwise subject to a regional value-content requirement shall not

be required to satisfy such requirement if—

(A)(i) the value of all nonoriginating materials used in the production of

the good is not more than 7 percent of the transaction value of the good,

adjusted to a F.O.B. basis; or

(ii) where the transaction value of the good is unacceptable under

Article 1 of the Customs Valuation Code, the value of all

nonoriginating materials is not more than 7 percent of the total cost of

the good; and

(B) the good satisfies all other applicable requirements of this section.

(3) DAIRY PRODUCTS, ETC.—Paragraph (1) does not apply to—

(A) a nonoriginating material provided for in chapter 4 of the HTS or a

dairy preparation containing over 10 percent by weight of milk solids

provided for in subheading 1901.90.30, 1901.90.40, or 1901.90.80 that is

used in the production of a good provided for in chapter 4 of the HTS;

(B) a nonoriginating material provided for in chapter 4 of the HTS or a

dairy preparation containing over 10 percent by weight of milk solids

provided for in subheading 1901.90.30, 1901.90.40, or 1901.90.80 that is

used in the production of—

(i) preparations for infants containing over 10 percent byweight of

milk solids provided for in subheading 1901.10.00;

(ii) mixes and doughs, containing over 25 percent by weight of

butterfat, not put up for retail sale, provided for in subheading

1901.20.00;

(iii) a dairy preparation containing over 10 percent by weight of

milk solids provided for in subheading 1901.90.30, 1901.90.40, or

1901.90.80;

(iv) a good provided for in heading 2105 or subheading

2106.90.05, or preparations containing over 10 percent by weight of

milk solids provided for in subheading 2106.90.15, 2106.90.40,

2106.90.50, or 2106.90.65;

(v) a good provided for in subheading 2202.90.10 or 2202.90.20;

or

(vi) animal feeds containing over 10 percent by weight of milk
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solids provided for in subheading 2309.90.30;

(C) a nonoriginating material provided for in heading 0805 or

subheadings 2009.11 through 2009.30 that is used in the production of—

(i) a good provided for in subheadings 2009.11 through 2009.30, or

subheading 2106.90.16, or concentrated fruit or vegetable juice of

any single fruit or vegetable, fortified with minerals or vitamins,

provided for in subheading 2106.90.19; or

(ii) a good provided for in subheading 2202.90.30 or 2202.90.35,

or fruit or vegetable juice of any single fruit or vegetable, fortified

with minerals or vitamins, provided for in subheading 2202.90.36;

(D) a nonoriginating material provided for in chapter 9 of the HTS that

is used in the production of instant coffee, not flavored, provided for in

subheading 2101.10.20;

(E) a nonoriginating material provided for in chapter 15 of the HTS that

is used in the production of a good provided for in headings 1501 through

1508, or heading 1512, 1514, or 1515;

(F) a nonoriginating material provided for in heading 1701 that is used

in the production of a good provided for in headings 1701 through 1703;

(G) a nonoriginating material provided for in chapter 17 of the HTS or

heading 1805 that is used in the production of a good provided for in

subheading 1806.10;

(H) a nonoriginating material provided for in headings 2203 through

2208 that is used in the production of a good provided for in headings

2207 through 2208;

(I) a nonoriginating material used in the production of—

(i) a good provided for in subheading 7321.11.30;

(ii) a good provided for in subheading 8415.10, subheadings

8415.81 through 8415.83, subheadings 8418.10 through 8418.21,

subheadings 8418.29 through 8418.40, subheading 8421.12 or

8422.11, subheadings 8450.11 through 8450.20, or subheadings

8451.21 through 8451.29;

(iii) trash compactors provided for in subheading 8479.89.60; or

(iv) a good provided for in subheading 8516.60.40; and

(J) a printed circuit assembly that is a nonoriginating material used in

the production of a good where the applicable change in tariff

classification for the good, as set out in Annex 401 of the Agreement,

places restrictions on the use of such nonoriginating material.

(4) CERTAIN FRUIT JUICES.—Paragraph (1) does not apply to a nonoriginating

single juice ingredient provided for in heading 2009 that is used in the

production of—

(A) a good provided for in subheading 2009.90, or concentrated

mixtures of fruit or vegetable juice, fortified with minerals or vitamins,

provided for in subheading 2106.90.19; or
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(B) mixtures of fruit or vegetable juices, fortified with minerals or

vitamins, provided for in subheading 2202.90.39.

(5) GOODS PROVIDED FOR IN CHAPTERS 1 THROUGH 27 OF THE HTS.—

Paragraph (1) does not apply to a nonoriginating material used in the

production of a good provided for in chapters 1 through 27 of the HTS unless

the nonoriginating material is provided for in a different subheading than the

good for which origin is being determined under this section.

(6) GOODS PROVIDED FOR IN CHAPTERS 50 THROUGH 63 OF THE HTS.—A

good provided for in chapters 50 through 63 of the HTS, that does not originate

because certain fibers or yarns used in the production of the component of the

good that determines the tariff classification of the good do not undergo an

applicable change in tariff classification set out in Annex 401 of the

Agreement, shall be considered to be a good that originates if the total weight

of all such fibers or yarns in that component is not more than 7 percent of the

total weight of that component.

(f) FUNGIBLEGOODS ANDMATERIALS.—For purposes of determining whether a

good is an originating good—

(1) if originating and nonoriginating fungible materials are used in the

production of the good, the determination of whether the materials are

originating need not be made through the identification of any specific fungible

material, but may be determined on the basis of any of the inventory

management methods set out in regulations implementing this section; and

(2) if originating and nonoriginating fungible goods are commingled and

exported in the same form, the determination may be made on the basis of any

of the inventorymanagement methods set out in regulations implementing this

section.

(g) ACCESSORIES, SPARE PARTS, OR TOOLS.—

(1) IN GENERAL.—Except as provided in paragraph (2), accessories, spare

parts, or tools delivered with the good that form part of the good's standards

accessories, spare parts, or tools shall—

(A) be considered as originating goods if the good is an originating

good, and

(B) be disregarded in determining whether all the nonoriginating

materials used in the production of the good undergo an applicable change

in tariff classification set out in Annex 401 of the Agreement.

(2) CONDITIONS.—Paragraph (1) shall apply only if—

(A) the accessories, spare parts, or tools are not invoiced separately

from the good;

(B) the quantities and value of the accessories, spare parts, or tools are

customary for the good; and

(C) in any case in which the good is subject to a regional value-content

requirement, the value of the accessories, spare parts, or tools are taken

into account as originating or nonoriginating materials, as the casemaybe,
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in calculating the regional value-content of the good.

(h) INDIRECT MATERIALS.—An indirect material shall be considered to be an

originating material without regard to where it is produced.

(i) PACKAGING MATERIALS AND CONTAINERS FOR RETAIL SALE.—Packaging

materials and containers in which a good is packaged for retail sale, if classified

with the good, shall be disregarded in determining whether all the nonoriginating

materials used in the production of the good undergo an applicable change in tariff

classification set out in Annex 401 of the Agreement. If the good is subject to a

regional value-content requirement, the value of such packaging materials and

containers shall be taken into account as originating or nonoriginating materials, as

the case may be, in calculating the regional value-content of the good.

(j) PACKING MATERIALS AND CONTAINERS FOR SHIPMENT.—Packing materials

and containers in which a good is packed for shipment shall be disregarded—

(1) in determining whether the nonoriginating materials used in the

production of the good undergo an applicable change in tariff classification set

out in Annex 401 of the Agreement; and

(2) in determining whether the good satisfies a regional value-content

requirement.

(k) TRANSSHIPMENT.—A good shall not be considered to be an originating good

by reason of having undergone production that satisfies the requirements of

subsection (a) if, subsequent to that production, the good undergoes further

production or any other operation outside the territories of the NAFTA countries,

other than unloading, reloading, or any other operation necessary to preserve it in

good condition or to transport the good to the territory of a NAFTA country.

(l) NONQUALIFYING OPERATIONS.—A good shall not be considered to be an

originating good merely by reason of—

(1) mere dilution with water or another substance that does not materially

alter the characteristics of the good; or

(2) any production or pricing practice with respect to which it may be

demonstrated, by a preponderance of evidence, that the object was to

circumvent this section.

(m) INTERPRETATION AND APPLICATION.—For purposes of this section:

(1) The basis for any tariff classification is the HTS.

(2) Except as otherwise expressly provided, whenever in this section there is

a reference to a heading or subheading such reference shall be a reference to a

heading or subheading of the HTS.

(3) In applying subsection (a)(4), the determination of whether a heading or

subheading under the HTS provides for and specifically describes both a good

and its parts shall be made on the basis of the nomenclature of the heading or

subheading, the rules of interpretation, or notes of the HTS.

(4) In applying the Customs Valuation Code—

(A) the principles of the Customs Valuation Code shall apply to

domestic transactions, with such modifications as may be required by the
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circumstances, as would apply to international transactions;

(B) the provisions of this section shall take precedence over the Customs

Valuation Code to the extent of any difference; and

(C) the definitions in subsection (p) shall take precedence over the

definitions in the Customs Valuation Code to the extent of any difference.

(5) All costs referred to in this section shall be recorded and maintained in

accordance with the Generally Accepted Accounting Principles applicable in

the territory of the NAFTA country in which the good is produced.

(n) ORIGIN OF AUTOMATIC DATA PROCESSING GOODS.—Notwithstanding any

other provision of this section, when the NAFTA countries apply the rate of duty

described in paragraph 1 of section A of Annex 308.1 of the Agreement to a good

provided for under the tariff provisions set out in Table 308.1.1 of such Annex, the

good shall, upon importation from a NAFTA country, be deemed to originate in the

territory of a NAFTA country for purposes of this section.

(o) SPECIAL RULE FOR CERTAIN AGRICULTURAL PRODUCTS.—Notwithstanding

any other provision of this section, for purposes of applying a rate of duty to a good

provided for in—

(1) heading 1202 that is exported from the territory ofMexico, if the good is

not wholly obtained in the territory of Mexico,

(2) subheading 2008.11 that is exported from the territory of Mexico, if any

material provided for in heading 1202 used in the production of that good is

not wholly obtained in the territory of Mexico, or

(3) subheading 1806.10.42 or 2106.90.12 that is exported from the territory

of Mexico, if any material provided for in subheading 1701.99 used in the

production of that good is not a qualifying good,

such good shall be treated as a nonoriginating good and, for purposes of this

subsection, the terms “qualifying good” and “wholly obtained in the territory of”

have the meaning given such terms in paragraph 26 of section A of Annex 703.2

of the Agreement.

(p) DEFINITIONS.—For purposes of this section—

(1) CLASS OFMOTOR VEHICLES.—The term “class of motor vehicles” means

any one of the following categories of motor vehicles:

(A) Motor vehicles provided for in subheading 8701.20, subheading

8704.10, 8704.22, 8704.23, 8704.32, or 8704.90, or heading 8705 or

8706, or motor vehicles designed for the transport of 16 or more persons

provided for in subheading 8702.10.00 or 8702.90.00.

(B) Motor vehicles provided for in subheading 8701.10, or subheading

8701.30 through 8701.90.

(C) Motor vehicles for the transport of 15 or fewer persons provided for

in subheading 8702.10.00 or 8702.90.00, or motor vehicles provided for

in subheading 8704.21 or 8704.31.

(D) Motor vehicles provided for in subheadings 8703.21 through

8703.90.
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(2) CUSTOMS VALUATION CODE.—The term “Customs Valuation Code”

means the Agreement on Implementation of Article VII of the General

Agreement on Tariffs and Trade, including its interpretative notes.

(3) F.O.B.—The term “F.O.B.” means free on board, regardless of themode

of transportation, at the point of direct shipment by the seller to the buyer.

(4) FUNGIBLE GOODS AND FUNGIBLE MATERIALS.—The terms “fungible

goods” and “fungible materials” means goods or materials that are

interchangeable for commercial purposes and whose properties are essentially

identical.

(5) GENERALLYACCEPTEDACCOUNTING PRINCIPLES.—The term “Generally

Accepted Accounting Principles” means the recognized consensus or

substantial authoritative support in the territory of a NAFTA country with

respect to the recording of revenues, expenses, costs, assets and liabilities,

disclosure of information, and preparation of financial statements. These

standards may be broad guidelines of general application as well as detailed

standards, practices, or procedures.

(6) GOODSWHOLLYOBTAINEDOR PRODUCEDENTIRELY INTHETERRITORYOF

ONEORMOREOF THENAFTACOUNTRIES.—The term “goods wholly obtained

or produced entirely in the territory of one or more of the NAFTA countries”

means—

(A) mineral goods extracted in the territory of one or more of the

NAFTA countries;

(B) vegetable goods harvested in the territory of one or more of the

NAFTA countries;

(C) live animals born and raised in the territory of one or more of the

NAFTA countries;

(D) goods obtained from hunting, trapping, or fishing in the territory of

one or more of the NAFTA countries;

(E) goods (such as fish, shellfish, and other marine life) taken from the

sea by vessels registered or recorded with a NAFTA country and flying its

flag;

(F) goods produced on board factory ships from the goods referred to in

subparagraph (E), if such factory ships are registered or recorded with the

NAFTA country and fly its flag;

(G) goods taken by a NAFTA country or a person of a NAFTA country

from the seabed or beneath the seabed outside territorial waters, provided

that a NAFTA country has rights to exploit such seabed;

(H) goods taken from outer space, if the goods are obtained by a

NAFTA country or a person of a NAFTA country and not processed in a

country other than a NAFTA country;

(I) waste and scrap derived from—

(i) production in the territory of one or more of the NAFTA

countries; or
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(ii) used goods collected in the territory of one or more of the

NAFTA countries, if such goods are fit only for the recovery of raw

materials; and

(J) goods produced in the territory of one or more of the NAFTA

countries exclusively from goods referred to in subparagraphs (A) through

(I), or from their derivatives, at any stage of production.

(7) IDENTICAL OR SIMILAR GOODS.—The term “identical or similar goods”

means “identical goods” and “similar goods”, respectively, as defined in the

Customs Valuation Code.

(8) INDIRECT MATERIAL.—

(A) The term “indirect material” means a good—

(i) used in the production, testing, or inspection of a good but not

physically incorporated into the good, or

(ii) used in the maintenance of buildings or the operation of

equipment associated with the production of a good,

in the territory of one or more of the NAFTA countries.

(B) When used for a purpose described in subparagraph (A), the

following materials are among those considered to be indirect materials:

(i) Fuel and energy.

(ii) Tools, dies, and molds.

(iii) Spare parts and materials used in themaintenance of equipment

and buildings.

(iv) Lubricants, greases, compounding materials, and other

materials used in production or used to operate equipment and

buildings.

(v) Gloves, glasses, footwear, clothing, safety equipment, and

supplies.

(vi) Equipment, devices, and supplies used for testing or inspecting

the goods.

(vii) Catalysts and solvents.

(viii) Any other goods that are not incorporated into the good, if the

use of such goods in the production of the good can reasonably be

demonstrated to be a part of that production.

(9) INTERMEDIATE MATERIAL.—The term “intermediate material” means a

material that is self-produced, used in the production of a good, and designated

pursuant to subsection (b)(10).

(10) MARQUE.—The term “marque” means the trade name used by a

separate marketing division of a motor vehicle assembler.

(11) MATERIAL.—The term “material” means a good that is used in the

production of another good and includes a part or an ingredient.

(12) MODELLINE.—The term “model line” means a group of motor vehicles

having the same platform or model name.

(13) MOTOR VEHICLE ASSEMBLER.—The term “motor vehicle assembler”
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means a producer of motor vehicles and any related persons or joint ventures in

which the producer participates.

(14) NAFTA COUNTRY.—The term “NAFTA country” means the United

States, Canada or Mexico for such time as the Agreement is in force with

respect to Canada or Mexico, and the United States applies the Agreement to

Canada or Mexico.

(15) NEW BUILDING.—The term “new building” means a new construction,

including at least the pouring or construction of new foundation and floor, the

erection of a new structure and roof, and installation of new plumbing,

electrical, and other utilities to house a complete vehicle assembly process.

(16) NET COST.—The term “net cost” means total cost less sales promotion,

marketing and after-sales service costs, royalties, shipping and packing costs,

and nonallowable interest costs that are included in the total cost.

(17) NET COST OF A GOOD.—The term “net cost of a good” means the net

cost that can be reasonably allocated to a good using one of themethods set out

in subsection (b)(8).

(18) NONALLOWABLE INTEREST COSTS.—The term “nonallowable interest

costs” means interest costs incurred by a producer as a result of an interest rate

that exceeds the applicable Federal Government interest rate for comparable

maturities by more than 700 basis points, determined pursuant to regulations

implementing this section.

(19) NONORIGINATING GOOD; NONORIGINATING MATERIAL.—The term

“nonoriginating good” or “nonoriginating material” means a good or material

that does not qualify as an originating good or material under the rules of origin

set out in this section.

(20) ORIGINATING.—The term“originating”means qualifying under the rules

of origin set out in this section.

(21) PRODUCER.—The term “producer” means a person who grows, mines,

harvests, fishes, traps, hunts, manufacturers, processes, or assembles a good.

(22) PRODUCTION.—The term “production” means growing, mining,

harvesting, fishing, trapping, hunting, manufacturing, processing, or assembling

a good.

(23) REASONABLY ALLOCATE.—The term “reasonably allocate” means to

apportion in a manner appropriate to the circumstances.

(24) REFIT.—The term “refit” means a plant closure, for purposes of plant

conversion or retooling, that lasts at least 3 months.

(25) RELATED PERSONS.—The term “related persons” means persons

specified in any of the following subparagraphs:

(A) Persons who are officers or directors of one another's businesses.

(B) Persons who are legally recognized partners in business.

(C) Persons who are employer and employee.

(D) Persons one of whom owns, controls, or holds 25 percent ormore of

the outstanding voting stock or shares of the other.
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(E) Persons if 25 percent or more of the outstanding voting stock or

shares of each of them is directly or indirectly owned, controlled, or held

by a third person.

(F) Persons one of whom is directly or indirectly controlled by the other.

(G) Persons who are directly or indirectly controlled by a third person.

(H) Persons who are members of the same family.

For purposes of this paragraph, the term “members of the same family” means

natural or adoptive children, brothers, sisters, parents, grandparents, or spouses.

(26) ROYALTIES.—The term “royalties” means payments of any kind,

including payments under technical assistance or similar agreements, made as

consideration for the use or right to use any copyright, literary, artistic, or

scientific work, patent, trademark, design, model, plan, secret formula, or

process. It does not include payments under technical assistance or similar

agreements that can be related to specific services such as—

(A) personnel training, without regard to where performed; and

(B) if performed in the territory of one or more of theNAFTAcountries,

engineering, tooling, die-setting, software design and similar computer

services, or other services.

(27) SALES PROMOTION, MARKETING, AND AFTER-SALES SERVICE COSTS.—

The term “sales promotion, marketing, and after-sales service costs”means the

costs related to sales promotion, marketing, and after-sales service for the

following:

(A) Sales and marketing promotion, media advertising, advertising and

market research, promotional and demonstration materials, exhibits, sales

conferences, trade shows, conventions, banners, marketing displays, free

samples, sales, marketing and after-sales service literature (product

brochures, catalogs, technical literature, price lists, service manuals, sales

aid information), establishment and protection of logos and trademarks,

sponsorships, wholesale and retail restocking charges, and entertainment.

(B) Sales and marketing incentives, consumer, retailer, or wholesaler

rebates, and merchandise incentives.

(C) Salaries and wages, sales commissions, bonuses, benefits (such as

medical, insurance, and pension), traveling and living expenses, and

membership and professional fees for sales promotion, marketing, and

after-sales service personnel.

(D) Recruiting and training of sales promotion, marketing, and

after-sales service personnel, and after-sales training of customers'

employees, where such costs are identified separately for sales promotion,

marketing, and after-sales service of goods on the financial statements or

cost accounts of the producer.

(E) Product liability insurance.

(F) Office supplies for sales promotion, marketing, and after-sales

service of goods, where such costs are identified separately for sales
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promotion, marketing, and after-sales service of goods on the financial

statements or cost accounts of the producer.

(G) Telephone, mail, and other communications, where such costs are

identified separately for sales promotion, marketing, and after-sales

service of goods on the financial statements or cost accounts of the

producer.

(H) Rent and depreciation of sales promotion, marketing, and after-sales

service offices and distribution centers.

(I) Property insurance, taxes, utilities, and repair and maintenance of

sales promotion, marketing, and after-sales service offices and distribution

centers, where such costs are identified separately for sales promotion,

marketing, and after-sales service of goods on the financial statements or

cost accounts of the producer.

(J) Payments by the producer to other persons for warranty repairs.

(28) SELF-PRODUCEDMATERIAL.—The term“self-producedmaterial”means

a material that is produced by the producer of a good and used in the

production of that good.

(29) SHIPPINGAND PACKINGCOSTS.—The term“shipping and packing costs”

means the costs incurred in packing a good for shipment and shipping the good

from the point of direct shipment to the buyer, but does not include the costs of

preparing and packaging the good for retail sale.

(30) SIZE CATEGORY.—The term “size category” means with respect to a

motor vehicle identified in subsection (c)(1)(A)—

(A) 85 cubic feet or less of passenger and luggage interior volume;

(B) more than 85 cubic feet, but less than 100 cubic feet, of passenger

and luggage interior volume;

(C) at least 100 cubic feet, but not more than 110 cubic feet, of

passenger and luggage interior volume;

(D) more than 110 cubic feet, but less than 120 cubic feet, of passenger

and luggage interior volume; and

(E) 120 cubic feet or more of passenger and luggage interior volume.

(31) TERRITORY.—The term “territory”means a territory described inAnnex

201.1 of the Agreement.

(32) TOTAL COST.—The term “total cost” means all product costs, period

costs, and other costs incurred in the territory of one or more of the NAFTA

countries.

(33) TRANSACTION VALUE.—Except as provided in subsection (c)(1) or

(c)(2)(A), the term “transaction value” means the price actually paid or payable

for a good or material with respect to a transaction of the producer of the good,

adjusted in accordance with the principles of paragraphs 1, 3, and 4 ofArticle 8

of the Customs Valuation Code and determined without regard to whether the

good or material is sold for export.

(34) UNDERBODY.—The term “underbody” means the floor pan of a motor
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vehicle.

(35) USED.—The term “used” means used or consumed in the production of

goods.

(q) PRESIDENTIAL PROCLAMATION AUTHORITY.—

(1) IN GENERAL.—The President is authorized to proclaim, as a part of the

HTS—

(A) the provisions set out in Appendix 6.A of Annex 300-B, Annex 401,

Annex 403.1 Annex 403.2, and Annex 403.3, of the Agreement, and

(B) any additional subordinate category necessary to carry out this title

consistent with the Agreement.

(2) MODIFICATIONS.—Subject to the consultation and layover requirements

of section 103, the President may proclaim—

(A) modifications to the provisions proclaimed under the authority of

paragraph (1)(A), other than the provisions of paragraph A of Appendix 6

of Annex 300-B and section XI of part B of Annex 401 of the Agreement;

and

(B) a modified version of the definition of any term set out in subsection

(p) (and suchmodified version of the definition shall supersede the version

in subsection (p)), but only if the modified version reflects solely those

modifications to the same term in article 415 of the Agreement that are

agreed to by the NAFTA countries before the 1st anniversary of the date

of the enactment of this Act.

(3) SPECIAL RULES FOR TEXTILES.—Notwithstanding the provisions of

paragraph (2)(A), and subject to the consultation and layover requirements of

section 103, the President may proclaim—

(A) modifications to the provisions proclaimed under the authority of

paragraph (1)(A) as are necessary to implement an agreement with one or

more of the NAFTA countries pursuant to paragraph 2 of section 7 of

Annex 300-B of the Agreement, and

(B) before the 1st anniversary of the date of the enactment of this Act,

modifications to correct any typographical, clerical, or other

nonsubstantive technical error regarding the provisions of Appendix 6.A

of Annex 300-B and section XI of part B of Annex 401 of the Agreement.

SEC. 203. DRAWBACK.
(a) DEFINITION OF A GOOD SUBJECT TO NAFTADRAWBACK.—For purposes of

this Act and the amendments made by subsection (b), the term “good subject to

NAFTA drawback” means any imported good other than the following:

(1) A good entered under bond for transportation and exportation to a

NAFTA country.

(2) A good exported to a NAFTA country in the same condition as when

imported into the United States. For purposes of this paragraph—

(A) processes such as testing, cleaning, repacking, or inspecting a good,

or preserving it in its same condition, shall not be considered to change the
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condition of the good, and

(B) except for a good referred to in paragraph 12 of section A of Annex

703.2 of the Agreement that is exported to Mexico, if a good described in

the first sentence of this paragraph is commingled with fungible goods and

exported in the same condition, the origin of the good may be determined

on the basis of the inventory methods provided for in the regulations

implementing this title.

(3) A good—

(A) that is—

(i) deemed to be exported from the United States,

(ii) used as a material in the production of another good that is

deemed to be exported to a NAFTA country, or

(iii) substituted for by a good of the same kind and quality that is

used as a material in the production of another good that is deemed to

be exported to a NAFTA country, and

(B) that is delivered—

(i) to a duty-free shop,

(ii) for ship's stores or supplies for ships or aircraft, or

(iii) for use in a project undertaken jointly by the United States and

a NAFTA country and destined to become the property of the United

States.

(4) A good exported to a NAFTA country for which a refund of customs

duties is granted by reason of—

(A) the failure of the good to conform to sample or specification, or

(B) the shipment of the good without the consent of the consignee.

(5) A good that qualifies under the rules of origin set out in section 202 that

is—

(A) exported to a NAFTA country,

(B) used as a material in the production of another good that is exported

to a NAFTA country, or

(C) substituted for by a good of the same kind and quality that is used as

a material in the production of another good that is exported to a NAFTA

country.

(6) A good provided for in subheading 1701.11.02 of the HTS that is—

(A) used as a material, or

(B) substituted for by a good of the same kind and quality that is used as

a material,

in the production of a good provided for in existing Canadian tariff item

1701.99.00 or existing Mexican tariff item 1701.99.01 or 1701.99.99

(relating to refined sugar).

(7) A citrus product that is exported to Canada.

(8) A good used as a material, or substituted for by a good of the same kind

and quality that is used as a material, in the production of—
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(A) apparel, or

(B) a good provided for in subheading 6307.90.99 (insofar as it relates

to furniture moving pads), 5811.00.20, or 5811.00.30 of the HTS,

that is exported to Canada and that is subject to Canada's

most-favored-nation rate of duty upon importation into Canada. Where in

paragraph (6) a good referred to by an item is described in parentheses

following the item, the description is provided for purposes of reference

only.

[Tariff Act of 1930, section 562 of the Tariff Act of 1930, and section 3(a) of the

Foreign Trade Zones Act.

[(c) CONSEQUENTIAL AMENDMENTWITH IMMEDIATE EFFECT.—Amendment to

section 313(j) of the Tariff Act of 1930.]
(d) ELIMINATION OF DRAWBACK FOR SECTION 22 FEES.—Notwithstanding any

other provision of law, the Secretary of the Treasury may not, on condition of

export, refund or reduce a fee applied pursuant to section 22 of the Agricultural

Adjustment Act (7 U.S.C. 624) with respect to goods included under subsection (a)

that are exported to—

(1) Canada after December 31, 1995, for so long as it is a NAFTA country;

or

(2) Mexico after December 31, 2000, for so long as it is a NAFTA country.

(e) INAPPLICABILITY TOCOUNTERVAILINGANDANTIDUMPINGDUTIES.—Nothing

in this section or the amendments made by it shall be considered to authorize the

refund, waiver, or reduction of countervailing duties or antidumping duties imposed

on an imported good.

[SEC. 204. CUSTOMS USER FEES.
Amendment to section 13031(b)(10) of the Consolidated Budget Reconciliation

Act of 1985 (reprinted elsewhere).]
[SEC. 205. ENFORCEMENT.
Amendments to sections 508, 509, and 592 of the Tariff Act of 1930 (reprinted

elsewhere).]
[SEC. 206. RELIQUIDATION OF ENTRIES FOR NAFTA-ORIGIN GOODS.
Amendment to section 520 of the Tariff Act of 1930.]

[SEC. 207. COUNTRY OF ORIGIN MARKING OF NAFTA GOODS.
Amendments to section 304 of the Tariff Act of 1930 (reprinted elsewhere).]

[SEC. 208. PROTESTS AGAINST ADVERSE ORIGIN DETERMINATIONS.
Amendments to section 514 of the Tariff Act of 1930 (reprinted elsewhere).]

[SEC. 209. EXCHANGE OF INFORMATION.
Amendment to section 628 of the Tariff Act of 1930.]

SEC. 210. PROHIBITION ON DRAWBACK FOR TELEVISION PICTURE TUBES.
Notwithstanding any other provision of law, no customs duties may be refunded,

waived, or reduced on color cathode-ray television picture tubes, including video

monitor cathode-ray tubes (provided for in subheading 8540.11.00 of the HTS), that

are nonoriginating goods under section 202(p)(19) and are—
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(A) exported to a NAFTA country;

(B) used as a material in the production of other goods that are exported

to a NAFTA country; or

(C) substituted for by goods of the same kind and quality used as a

material in the production of other goods that are exported to a NAFTA

country.

SEC. 211. MONITORING OF TELEVISION AND PICTURE TUBE IMPORTS.
(a) MONITORING.—Beginning on the date the Agreement enters into force with

respect to the United States, the United States Customs Service shall, for a period of

5 years, monitor imports into the United States of articles described in subheading

8528.10 of the HTS from NAFTA countries and shall take action to exercise all

rights of the United States under chapter 5 of the Agreement with respect to such

imports. The United States Customs Service shall take appropriate action under

chapter 5 of the Agreement with respect to such imports, including verifications to

ensure that the rules of origin under the Agreement are fully complied with and that

the duty drawback obligations contained in article 303 and Annex 303.8 of the

Agreement are fully implemented and duties are correctly assessed.

(b) REPORT TO TRADE REPRESENTATIVE.—The United States Customs Service

shall make the results of the monitoring and verification required by subsection (a)

available to the President and the Trade Representative. If, based on such

information, the President has reason to believe that articles described in

subheading 8540.11 of the HTS, intended for ultimate consumption in the United

States, are entering the territory of a NAFTA country inconsistent with the

provisions of the Agreement, or have been undervalued in a manner that may raise

concerns under United States trade laws, the President shall promptly take such

action as may be appropriate under all relevant provisions of the Agreement,

including article 317 and chapter 20, and under applicable United States trade

statutes.

SEC. 212. TITLE VI AMENDMENTS.
Any amendment in this title to a law that is also amended under title VI shall be

made after the title VI amendment is executed.

[SEC. 213. EFFECTIVE DATES.]

TITLE III—APPLICATION OF AGREEMENT TO SECTORS AND
SERVICES

Subtitle A—Safeguards

PART 1—RELIEF FROM IMPORTS BENEFITTING FROM THE
AGREEMENT

SEC. 301. DEFINITIONS.
As used in this part:
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(1) CANADIAN ARTICLE.—The term “Canadian article” means an article

that—

(A) is an originating good under chapter 4 of the Agreement; and

(B) qualifies under the Agreement to be marked as a good of Canada.

(2) MEXICANARTICLE.—The term “Mexican article” means an article that—

(A) is an originating good under chapter 4 of the Agreement; and

(B) qualifies under the Agreement to be marked as a good of Mexico.

SEC. 302. COMMENCING OF ACTION FOR RELIEF.
(a) FILING OF PETITION.—

(1) IN GENERAL.—A petition requesting action under this part for the purpose

of adjusting to the obligations of the United States under theAgreementmaybe

filed with the International Trade Commission by an entity, including a trade

association, firm, certified or recognized union, or group of workers, that is

representative of an industry. The International Trade Commission shall

transmit a copy of any petition filed under this subsection to the Trade

Representative.

(2) PROVISIONAL RELIEF.—An entity filing a petition under this subsection

may request that provisional relief be provided as if the petition had been filed

under section 202(a) of the Trade Act of 1974.

(3) CRITICAL CIRCUMSTANCES.—An allegation that critical circumstances

exist must be included in the petition or made on or before the 90th day after

the date on which the investigation is initiated under subsection (b).

(b) INVESTIGATION AND DETERMINATION.—Upon the filing of a petition under

subsection (a), the International Trade Commission, unless subsection (d) applies,

shall promptly initiate an investigation to determine whether, as a result of the

reduction or elimination of a duty provided for under the Agreement, a Canadian

article or a Mexican article, as the case may be, is being imported into the United

States in such increased quantities (in absolute terms) and under such conditions so

that imports of the article, alone, constitute a substantial cause of—

(1) serious injury; or

(2) except in the case of a Canadian article, a threat of serious injury;

to the domestic industry producing an article that is like, or directly competitive

with, the imported article.

(c) APPLICABLE PROVISIONS.—The provisions of—

(1) paragraphs (1)(B), (3) (except subparagraph (A)), and (4) of subsection

(b);

(2) subsection (c); and

(3) subsection (d),

of section 202 of the Trade Act of 1974 (19 U.S.C. 2252) apply with respect

to any investigation initiated under subsection (b).

(d) ARTICLESEXEMPTFROM INVESTIGATION.—No investigationmaybe initiated

under this section with respect to—

(1) any Canadian article or Mexican article if import relief has been provided
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under this part with respect to that article; or

(2) any textile or apparel article set out in Appendix 1.1 of Annex 300-B of

the Agreement.

SEC. 303. INTERNATIONAL TRADE COMMISSION ACTION ON PETITION.
(a) DETERMINATION.—By no later than 120 days after the date on which an

investigation is initiated under section 302(b) with respect to a petition, the

International Trade Commission shall—

(1) make the determination required under that section; and

(2) if the determination referred to in paragraph (1) is affirmative and an

allegation regarding critical circumstances was made under section 302(a),

make a determination regarding that allegation.

(b) ADDITIONAL FINDING AND RECOMMENDATION IF DETERMINATION

AFFIRMATIVE.—If the determination made by the International Trade Commission

under subsection (a) with respect to imports of an article is affirmative, the

International Trade Commission shall find, and recommend to the President in the

report required under subsection (c), the amount of import relief that is necessary to

remedy or, except in the case of imports of a Canadian article, prevent the injury

found by the International Trade Commission in the determination. The import

relief recommended by the International Trade Commission under this subsection

shall be limited to that described in section 304(c).

(c) REPORT TO PRESIDENT.—No later than the date that is 30 days after the date

on which a determination is made under subsection (a) with respect to an

investigation, the International Trade Commission shall submit to the President a

report that shall include—

(1) a statement of the basis for the determination;

(2) dissenting and separate views; and

(3) any finding made under subsection (b) regarding import relief.

(d) PUBLICNOTICE.—Upon submitting a report to the President under subsection

(c), the International Trade Commission shall promptly make public such report

(with the exception of information which the International Trade Commission

determines to be confidential) and shall cause a summary thereof to be published in

the Federal Register.

(e) APPLICABLE PROVISIONS.—For purposes of this part, the provisions of

paragraphs (1), (2), and (3) of section 330(d) of the Tariff Act of 1930 (19 U.S.C.

1330(d)) shall be applied with respect to determinations and findings made under

this section as if such determinations and findings were made under section 202 of

the Trade Act of 1974 (19 U.S.C. 2252).

SEC. 304. PROVISION OF RELIEF.
(a) IN GENERAL.—No later than the date that is 30 days after the date on which

the President receives the report of the International Trade Commission containing

an affirmative determination of the International Trade Commission under section

303(a), the President, subject to subsection (b), shall provide relief from imports of

the article that is the subject of such determination to the extent that the President
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determines necessary to remedy or, except in the case of imports of a Canadian

article, prevent the injury found by the International Trade Commission.

(b) EXCEPTION.—The President is not required to provide import relief under this

section if the President determines that the provision of the import relief will not

provide greater economic and social benefits than costs.

(c) NATURE OFRELIEF.—The import relief (including provisional relief) that the

President is authorized to provide under this part is as follows:

(1) In the case of imports of a Canadian article—

(A) the suspension of any further reduction provided for under Annex

401.2 of the United States-Canada Free Trade Agreement in the duty

imposed on such article;

(B) an increase in the rate of duty imposed on such article to a level that

does not exceed the lesser of—

(i) the column 1 general rate of duty imposed under theHTS on like

articles at the time the import relief is provided, or

(ii) the column 1 general rate of duty imposed on like articles on

December 31, 1988; or

(C) in the case of a duty applied on a seasonal basis to such article, an

increase in the rate of duty imposed on the article to a level that does not

exceed the column 1 general rate of duty imposed on the article for the

corresponding season occurring immediately before January 1, 1989.

(2) In the case of imports of a Mexican article—

(A) the suspension of any further reduction provided for under the

United States Schedule to Annex 302.2 of the Agreement in the duty

imposed on such article;

(B) an increase in the rate of duty imposed on such article to a level that

does not exceed the lesser of—

(i) the column 1 general rate of duty imposed under theHTS on like

articles at the time the import relief is provided, or

(ii) the column 1 general rate of duty imposed under the HTS on

like articles on the day before the date on which the Agreement enters

into force; or

(C) in the case of a duty applied on a seasonal basis to such article, an

increase in the rate of duty imposed on the article to a level that does not

exceed the column 1 general rate of duty imposed under the HTS on the

article for the corresponding season immediately occurring before the date

on which the Agreement enters into force.

(d) PERIOD OF RELIEF.—The import relief that the President is authorized to

provide under this section may not exceed 3 years, except that, if a Canadian article

or Mexican article which is the subject of the action—

(1) is provided for in an item for which the transition period of tariff

elimination set out in the United States Schedule to Annex 302.2 of the

Agreement is greater than 10 years; and
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(2) the President determines that the affected industry has undertaken

adjustment and requires an extension of the period of the import relief;

the President, after obtaining the advice of the International Trade Commission,

may extend the period of the import relief for not more than 1 year, if the duty

applied during the initial period of the relief is substantially reduced at the

beginning of the extension period.

(e) RATEONMEXICANARTICLESAFTERTERMINATIONOFIMPORTRELIEF.—When

import relief under this part is terminated with respect to a Mexican article—

(1) the rate of duty on that article after such termination and on or before

December 31 of the year in which termination occurs shall be the rate that,

according to the United States Schedule to Annex 302.2 of the Agreement for

the staged elimination of the tariff, would have been in effect 1 year after the

initiation of the import relief action under section 302; and

(2) the tariff treatment for that article after December 31 of the year inwhich

termination occurs shall be, at the discretion of the President, either—

(A) the rate of duty conforming to the applicable rate set out in the

United States Schedule to Annex 302.2; or

(B) the rate of duty resulting from the elimination of the tariff in equal

annual stages ending on the date set out in the United States Schedule to

Annex 302.2 for the elimination of the tariff.

SEC. 305. TERMINATION OF RELIEF AUTHORITY.
(a) GENERALRULE.—Except as provided in subsection (b), no import relief may

be provided under this part—

(1) in the case of a Canadian article, after December 31, 1998; or

(2) in the case of a Mexican article, after the date that is 10 years after the

date on which the Agreement enters into force;

unless the article against which the action is taken is an item for which the

transition period for tariff elimination set out in the United States Schedule to

Annex 302.2 of the Agreement is greater than 10 years, in which case the period

during which relief may be granted shall be the period of staged tariff elimination

for that article.

(b) EXCEPTION.—Import relief may be provided under this part in the case of a

Canadian article or Mexican article after the date on which such relief would, but

for this subsection, terminate under subsection (a), but only if the Government of

Canada or Mexico, as the case may be, consents to such provision.

SEC. 306. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under section 304 shall be treated as action

taken under chapter 1 of title II of such Act.

SEC. 307. SUBMISSION OF PETITIONS.
A petition for import relief may be submitted to the International Trade

Commission under—

(1) this part;
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(2) chapter 1 of title II of the Trade Act of 1974; or

(3) under both this part and such chapter 1 at the same time, in which case

the International Trade Commission shall consider such petitions jointly.

[SEC. 308. SPECIAL TARIFF PROVISIONS FOR CANADIAN FRESH FRUITS AND

VEGETABLES.
[Amendments to section 301(a) of the United States-Canada Free-Trade

Implementation Act of 1988.]
SEC. 309. PRICE-BASED SNAPBACKFOR FROZENCONCENTRATEDORANGEJUICE.
(a) TRIGGER PRICE DETERMINATION.—

(1) IN GENERAL.—The Secretary shall determine—

(A) each period of 5 consecutive business days in which the daily price

for frozen concentrated orange juice is less than the trigger price; and

(B) for each period determined under subparagraph (A), the first period

occurring thereafter of 5 consecutive business days in which the daily

price for frozen concentrated orange juice is greater than the trigger price.

(2) NOTICE OF DETERMINATIONS.—The Secretary shall immediately notify

the Commissioner of Customs and publish notice in the Federal Register of any

determination under paragraph (1), and the date of such publication shall be the

determination date for that determination.

(b) IMPORTS OFMEXICANARTICLES.—Whenever after any determination date for

a determination under subsection (a)(1)(A), the quantity of Mexican articles of

frozen concentrated orange juice that is entered exceeds—

(1) 264,978,000 liters (single strength equivalent) in any of calendar years

1994 through 2002; or

(2) 340,560,000 liters (single strength equivalent) in any of calendar years

2003 through 2007;

the rate of duty on Mexican articles of frozen concentrated orange juice that are

entered after the date on which the applicable limitation in paragraph (1) or (2) is

reached and before the determination date for the related determination under

subsection (a)(1)(B) shall be the rate of duty specified in subsection (c).

(c) RATEOFDUTY.—The rate of duty specified for purposes of subsection (b) for

articles entered on any day is the rate in the HTS that is the lower of—

(1) the column 1 general rate of duty in effect for such articles on July 1,

1991; or

(2) the column 1 general rate of duty in effect on that day.

(d) DEFINITIONS.—For purposes of this section—

(1) The term “daily price” means the daily closing price of the New York

Cotton Exchange, or any successor as determined by the Secretary, for the

closest month in which contracts for frozen concentrated orange juice are being

traded on the Exchange.

(2) The term “business day” means a day in which contracts for frozen

concentrated orange juice are being traded on the NewYork Cotton Exchange,

or any successor as determined by the Secretary.
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(3) The term “entered” means entered or withdrawn from warehouse for

consumption, in the customs territory of the United States.

(4) The term “frozen concentrated orange juice” means all products

classifiable under subheading 2009.11.00 of the HTS.

(5) The term “Secretary” means the Secretary of Agriculture.

(6) The term “trigger price” means the average daily closing price of the

NewYork Cotton Exchange, or any successor as determined by the Secretary,

for the corresponding month during the previous 5-year period, excluding the

year with the highest average price for the corresponding month and the year

with the lowest average price for the corresponding month.

PART 2—RELIEF FROM IMPORTS FROM ALL COUNTRIES

SEC. 311. NAFTA ARTICLE IMPACT IN IMPORT RELIEF CASES UNDER THE TRADE

ACT OF 1974.
(a) IN GENERAL.—If, in any investigation initiated under chapter 1 of title II of

the Trade Act of 1974, the International Trade Commission makes an affirmative

determination (or a determination which the President may treat as an affirmative

determination under such chapter by reason of section 330(d) of the Tariff Act of

1930), the International Trade Commission shall also find (and report to the

President at the time such injury determination is submitted to the President)

whether—

(1) imports of the article from a NAFTA country, considered individually,

account for a substantial share of total imports; and

(2) imports of the article from a NAFTA country, considered individually or,

in exceptional circumstances, imports from NAFTA countries considered

collectively, contribute importantly to the serious injury, or threat thereof,

caused by imports.

(b) FACTORS.—

(1) SUBSTANTIAL IMPORT SHARE.—In determining whether imports from a

NAFTA country, considered individually, account for a substantial share of

total imports, such imports normally shall not be considered to account for a

substantial share of total imports if that country is not among the top 5

suppliers of the article subject to the investigation, measured in terms of import

share during the most recent 3-year period.

(2) APPLICATION OF “CONTRIBUTE IMPORTANTLY” STANDARD.—In

determining whether imports from a NAFTA country or countries contribute

importantly to the serious injury, or threat thereof, the International Trade

Commission shall consider such factors as the change in the import share of the

NAFTA country or countries, and the level and change in the level of imports

of such country or countries. In applying the preceding sentence, imports from

a NAFTA country or countries normally shall not be considered to contribute

importantly to serious injury, or the threat thereof, if the growth rate of imports
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from such country or countries during the period in which an injurious increase

in imports occurred is appreciably lower than the growth rate of total imports

from all sources over the same period.

(c) DEFINITION.—For purposes of this section and section 312(a), the term

“contribute importantly” refers to an important cause, but not necessarily the most

important cause.

SEC. 312. PRESIDENTIAL ACTION REGARDING NAFTA IMPORTS.
(a) INGENERAL.—In determining whether to take action under chapter 1 of title II

of the Trade Act of 1974 with respect to imports from a NAFTA country, the

President shall determine whether—

(1) imports from such country, considered individually, account for a

substantial share of total imports; or

(2) imports from a NAFTA country, considered individually, or in

exceptional circumstances imports from NAFTA countries considered

collectively, contribute importantly to the serious injury, or threat thereof,

found by the International Trade Commission.

(b) EXCLUSION OF NAFTA IMPORTS.—In determining the nature and extent of

action to be taken under chapter 1 of title II of the Trade Act of 1974, the President

shall exclude from such action imports from a NAFTA country if the President

makes a negative determination under subsection (a) (1) or (2) with respect to

imports from such country.

(c) ACTION AFTER EXCLUSION OF NAFTACOUNTRY IMPORTS.—

(1) IN GENERAL.—If the President, under subsection (b), excludes imports

from a NAFTA country or countries from action under chapter 1 of title II of

the Trade Act of 1974 but thereafter determines that a surge in imports from

that country or countries is undermining the effectiveness of the action—

(A) the President may take appropriate action under such chapter 1 to

include those imports in the action; and

(B) any entity that is representative of an industry for which such action

is being takenmay request the International Trade Commission to conduct

an investigation of the surge in such imports.

(2) INVESTIGATION.—Upon receiving a request under paragraph (1)(B), the

International Trade Commission shall conduct an investigation to determine

whether a surge in such imports undermines the effectiveness of the action. The

International Trade Commission shall submit the findings of its investigation to

the President no later than 30 days after the request is received by the

International Trade Commission.

(3) DEFINITION.—For purposes of this subsection, the term “surge” means a

significant increase in imports over the trend for a recent representative base

period.

(d) CONDITIONAPPLICABLE TOQUANTITATIVERESTRICTIONS.—Any action taken

under this section proclaiming a quantitative restriction shall permit the importation

of a quantity or value of the article which is not less than the quantity or value of
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such article imported into the United States during the most recent period that is

representative of imports of such article, with allowance for reasonable growth.

* * * * * * *

PART 3—GENERAL PROVISIONS

[SEC. 315. PROVISIONAL RELIEF.
[Amendments to section 202(d) of the Trade Act of 1974 (reprinted elsewhere).]

SEC. 316. MONITORING.
For purposes of expediting an investigation concerning provisional relief under

this subtitle or section 202 of the Trade Act of 1974 regarding—

(1) fresh or chilled tomatoes provided for in subheading 0702.00.00 of the

HTS; and

(2) fresh or chilled peppers, other than chili peppers provided for in

subheading 0709.60.00 of the HTS;

the International Trade Commission, until January 1, 2009, shall monitor imports of

such goods as if proper requests for such monitoring had been made under

subsection (d)(1)(C)(i) of such section 202. At the request of the International Trade

Commission, the Secretary of Agriculture and the Commissioner of Customs shall

provide to the International Trade Commission information relevant to the

monitoring carried out under this section.

SEC. 317. PROCEDURES CONCERNING THE CONDUCT OF INTERNATIONAL TRADE

COMMISSION INVESTIGATIONS.
(a) PROCEDURES ANDRULES.—The International Trade Commission shall adopt

such procedures and rules and regulations as are necessary to bring its procedures

into conformity with chapter 8 of the Agreement.

[(b) CONFORMINGAMENDMENT.—Amendment to section 202(a) of the TradeAct

of 1974 (reprinted elsewhere).]
[SEC. 318. EFFECTIVE DATE.]

Subtitle B—Agriculture

SEC. 321. AGRICULTURE.
[(a) MEAT IMPORTACT OF 1979.—Amendments to the Meat Import Act of 1979

which was repealed by section 403 of the Uruguay Round Agreements Act.]
(b) SECTION 22 OF THE AGRICULTURALADJUSTMENT ACT.—

(1) IN GENERAL.—The President may, pursuant to article 309 and Annex

703.2 of the Agreement, exempt from any quantitative limitation or fee

imposed pursuant to section 22 of the Agricultural Adjustment Act (7 U.S.C.

624), reenacted with amendments by the Agricultural Marketing Agreement

Act of 1937, any article which originates in Mexico, if Mexico is a NAFTA

country.
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(2) QUALIFICATION OF ARTICLES.—The determination of whether an article

originates inMexico shall be made in accordance with section 202, except that

operations performed in, or materials obtained from, any country other than the

United States or Mexico shall be treated as if performed in or obtained from a

country other than a NAFTA country.

(c) TARIFF RATE QUOTAS.—In implementing the tariff rate quotas set out in the

United States Schedule to Annex 302.2 of the Agreement, the President shall take

such action as may be necessary to ensure that imports of agricultural goods do not

disrupt the orderly marketing of commodities in the United States.

(d) PEANUTS.—

(1) EFFECT OF THE AGREEMENT.—

(A) IN GENERAL.—Nothing in the Agreement or this Act reduces or

eliminates—

(i) any penalty required under section 358e(d) of the Agricultural

Adjustment Act of 1938 (7 U.S.C. 1359a(d)); or

(ii) any requirement under Marketing Agreement No. 146,

Regulating the Quality of Domestically Produced Peanuts, on peanuts

in the domestic market, pursuant to section 108B(f) of the

Agricultural Act of 1949 (7 U.S.C. 1445c-3(f)).

(B) REENTRYOFEXPORTEDPEANUTS.—Paragraph (6) of section 358e(d)

of the Agricultural Adjustment Act of 1938 (7 U.S.C. 1359a(d)(6)) is

amended to read as follows:

“(6) REENTRY OF EXPORTED PEANUTS.—

“(A) PENALTY.—If any additional peanuts exported by a handler are

reentered into the United States in commercial quantities as determined by

the Secretary, the importer of the peanuts shall be subject to a penalty at a

rate equal to 140 percent of the loan level for quota peanuts on the

quantity of peanuts reentered.

“(B) RECORDS.—Each person, firm, or handler who imports peanuts

into the United States shall maintain such records and documents as are

required by the Secretary to ensure compliance with this subsection.”.

(2) CONSULTATIONS ON IMPORTS.—It is the sense of Congress that theUnited

States should request consultations in the Working Group on Emergency

Action, established in the Understanding Between the Parties to the North

American Free Trade Agreement Concerning Chapter Eight–Emergency

Action, if imports of peanuts exceed the in-quota quantity under a tariff rate

quota set out in the United States Schedule to Annex 302.2 of the Agreement

concerning whether—

(A) the increased imports of peanuts constitute a substantial cause of, or

contribute importantly to, serious injury, or threat of serious injury, to the

domestic peanut industry; and

(B) recourse under Chapter Eight of the Agreement or Article XIX of

the General Agreement on Tariffs and Trade is appropriate.
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(e) FRESH FRUITS, VEGETABLES, AND CUT FLOWERS.—

(1) IN GENERAL.—The Secretary of Agriculture shall collect and compile the

information specified under paragraph (3), if reasonably available, from

appropriate Federal departments and agencies and the relevant counterpart

ministries of the Government of Mexico.

(2) DESIGNATION OF AN OFFICE.—The Secretary of Agriculture shall

designate an office within the United States Department of Agriculture to be

responsible for maintaining and disseminating, in a timely manner, the data

accumulated for verifying citrus, fruit, vegetable, and cut flower trade between

the United States and Mexico. The information shall be made available to the

public and the NAFTA Agriculture Committee Working Groups.

(3) INFORMATION COLLECTED.—The information to be collected if

reasonably available, includes_

(A) monthly fresh fruit, fresh vegetable, fresh citrus, and processed

citrus product import and export data;

(B) monthly citrus juice production and export data;

(C) data on inspections of shipments of citrus, vegetables, and cut

flowers entering the United States from Mexico; and

(D) in the case of fruits, vegetables, and cut flowers entering the United

States from Mexico, data regarding—

(i) planted and harvested acreage; and

(ii) wholesale prices, quality, and grades.

(f) END USE CERTIFICATES.—

(1) IN GENERAL.—The Secretary ofAgriculture (referred to in this subsection

as the “Secretary”) shall implement, in coordination with the Commissioner of

Customs, a program requiring that end-use certificates be included in the

documentation covering the entry into, or the withdrawal from awarehouse for

consumption in, the customs territory of the United States—

(A) of any wheat that is a product of any foreign country or

instrumentality that requires, as of the effective date of this subsection,

end-use certificates for imports of wheat that is a product of the United

States (referred to in this subsection as “United States-produced wheat”);

and

(B) of any barley that is a product of any foreign country or

instrumentality that requires, as of the effective date of this subsection,

end-use certificates for imports of barley that is a product of the United

States (referred to in this subsection as “United States-produced barley”).

(2) REGULATIONS.—The Secretary shall prescribe by regulation such

requirements regarding the information to be included in end-use certificates as

may be necessary and appropriate to carry out this subsection.

(3) PRODUCER PROTECTIONDETERMINATION.—At any time after the effective

date of the requirements established under paragraph (1), the Secretary may,

subject to paragraph (5), suspend the requirements when making a
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determination, after consultation with domestic producers, that the program

implemented under this subsection has directly resulted in—

(A) the reduction of income to the United States producers of

agricultural commodities; or

(B) the reduction of the competitiveness of United States agricultural

commodities in the world export markets.

(4) SUSPENSION OF REQUIREMENTS.—

(A) WHEAT.—If a foreign country or instrumentality that requires

end-use certificates for imports of United States-produced wheat as of the

effective date of the requirement under paragraph (1)(A) eliminates the

requirement, the Secretary shall suspend the requirement under paragraph

(1)(A) beginning 30 calendar days after suspension by the foreign country

or instrumentality.

(B) BARLEY.—If a foreign country or instrumentality that requires

end-use certificates for imports of United States-produced barley as of the

effective date of the requirement under paragraph (1)(B) eliminates the

requirement, the Secretary shall suspend the requirement under paragraph

(1)(B) beginning 30 calendar days after suspension by the foreign country

or instrumentality.

(5) REPORT TO CONGRESS.—The Secretary shall not suspend the

requirements established under paragraph (1) under circumstances identified in

paragraph (3) before the Secretary submits a report to Congress detailing the

determination made under paragraph (3) and the reasons for making the

determination.

(6) COMPLIANCE.—It shall be a violation of section 1001 of title 18, United

States Code, for a person to engage in fraud or knowingly violate this

subsection or a regulation implementing this subsection.

(7) EFFECTIVE DATE.—This subsection shall become effective on the date

that is 120 days after the date of enactment of this Act.

(g) AGRICULTURAL FELLOWSHIP PROGRAM.—Section 1542(d) of the Food,

Agriculture, Conservation, and Trade Act of 1990 (Public Law 101-624; 7 U.S.C.

5622 note) is amended by adding at the end the following new paragraph:

“(3) AGRICULTURAL FELLOWSHIPS FOR NAFTA COUNTRIES.—

“(A) IN GENERAL.—The Secretary shall grant fellowships to individuals

from countries that are parties to the North American Free Trade

Agreement (referred to in this paragraph as ‘NAFTA’) to study agriculture

in the United States, and to individuals in the United States to study

agriculture in other NAFTA countries.

“(B) PURPOSE.—The purpose of fellowships granted under this

paragraph is—

“(i) to allow the recipients to expand their knowledge and

understanding of agricultural systems and practices in other NAFTA

countries;
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“(ii) to facilitate the improvement of agricultural systems in

NAFTA countries; and

“(iii) to establish and expand agricultural trade linkages between

the United States and other NAFTA countries.

“(C) ELIGIBLE RECIPIENTS.—The Secretary may provide fellowships

under this paragraph to agricultural producers and consultants, government

officials, and other individuals from the private and public sectors.

“(D) ACCEPTANCEOFGIFTS.—The Secretarymay accept money, funds,

property, and services of every kind by gift, devise, bequest, grant, or

otherwise, and may in any manner, dispose of all of the holdings and use

the receipts generated from the disposition to carry out this paragraph.

Receipts under this paragraph shall remain available until expended.

“(E) AUTHORIZATION OF APPROPRIATION.—There are authorized to be

appropriated such sums as are necessary to carry out this paragraph.”.

(h) ASSISTANCE FOR AFFECTED FARMWORKERS.—

(1) IN GENERAL.—Subject to paragraph (3), if at any time the Secretary of

Agriculture determines that the implementation of the Agreement has caused

low-incomemigrant or seasonal farmworkers to lose income, the Secretarymay

make available grants, not to exceed $20,000,000 for any fiscal year, to public

agencies or private organizations with tax-exempt status under section

501(c)(3) of the Internal Revenue Code of 1986, that have experience in

providing emergency services to low-incomemigrant or seasonal farmworkers.

Emergency services to be provided with assistance received under this

subsection may include such types of assistance as the Secretary determines to

be necessary and appropriate.

(2) DEFINITION.—As used in this subsection, the term “low-income migrant

or seasonal farmworkers” shall have the same meaning as provided in section

2281(b) of the Food, Agriculture, Conservation, and Trade Act of 1990 (42

U.S.C. 5177a(b)).

(3) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be

appropriated $20,000,000 for each fiscal year to carry out this subsection.

(i) BIENNIAL REPORT ON EFFECTS OF THE AGREEMENT ON AMERICAN

AGRICULTURE.—

(1) IN GENERAL.—The Secretary of Agriculture shall prepare a biennial

report on the effects of the Agreement on United States producers of

agricultural commodities and on rural communities located in the United

States.

(2) CONTENTS OF REPORT.—The report required under this subsection shall

include—

(A) an assessment of the effects of implementing the Agreement on the

various agricultural commodities affected by the Agreement, on a

commodity-by-commodity basis;

(B) an assessment of the effects of implementing the Agreement on
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investments made in United States agriculture and on rural communities

located in the United States;

(C) an assessment of the effects of implementing the Agreement on

employment in United States agriculture, including any gains or losses of

jobs in businesses directly or indirectly related to United States

agriculture; and

(D) such other information and data as the Secretary determines

appropriate.

(3) SUBMISSIONOFREPORT.—The Secretary shall furnish the report required

under this subsection to the Committee on Agriculture, Nutrition, and Forestry

of the Senate and to the Committee on Agriculture of the House of

Representatives. The report shall be due every 2 years and shall be submitted

by March 1 of the year in which the report is due. The first report shall be due

by March 1, 1997, and the final report shall be due by March 1, 2011.

Subtitle C—Intellectual Property

SEC. 331. TREATMENT OF INVENTIVE ACTIVITY.
Amendment to section 104 of title 35, United States Code:

Section 104. Invention made abroad
(a) IN GENERAL.—

(1) PROCEEDINGS.—In proceedings in the Patent and Trademark Office, in

the courts, and before any other competent authority, an applicant for a patent,

or a patentee, may not establish a date of invention by reference to knowledge

or use thereof, or other activity with respect thereto, in a foreign country other

than a NAFTA country or a WTO member country, except as provided in

sections 119 and 365 of this title.

(2) RIGHTS.—If an invention was made by a person, civil or military—

(A) while domiciled in the United States, and

serving in any other country in connection with operations

by or on behalf of the United States,

(B) while domiciled in a NAFTA country and serving in another country

in connection with operations by or on behalf of that NAFTA country, or

(C) while domiciled in a WTO member country and serving in another

country in connection with operations by or on behalf of that WTOmember

country,

that person shall be entitled to the same rights of priority in the United States

with respect to such invention as if such invention had beenmade in theUnited

States, that NAFTA country, or thatWTOmember country, as the casemaybe.

(3) USE OF INFORMATION.—To the extent that any information in a NAFTA

country or a WTO member country concerning knowledge, use, or other

activity relevant to proving or disproving a date of invention has not beenmade

available for use in a proceeding in the Patent and Trademark Office, a court,
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or any other competent authority to the same extent as such information could

be made available in the United States, the Director, court, or such other

authority shall draw appropriate inferences, or take other action permitted by

statute, rule, or regulation, in favor of the party that requested the information

in the proceeding.

(b) DEFINITIONS.—As used in this section—

(1) the term “NAFTA country” has the meaning given that term in section 2(4)

of the North American Free Trade Agreement Implementation Act; and

(2) the term “WTO member country” has the meaning given that term in

section 2(1) of the Uruguay Round Agreements Act.

SEC. 332. RENTAL RIGHTS IN SOUND RECORDINGS.
[Amendment to section 4 of the Record Rental Amendment of 1984.]

SEC. 333. NONREGISTRABILITY OF MISLEADING GEOGRAPHIC INDICATIONS.
[Amendments to the Trademark Act of 1946.]

SEC. 334. MOTION PICTURES IN THE PUBLIC DOMAIN.
[Amendments to section 104A of title 17, United States Code:

Section 104A. Copyright in restored Works
(a) AUTOMATIC PROTECTION AND TERM.—

(1) TERM.—

(A) Copyright subsists, in accordance with this section, in restored

works, and vests automatically on the date of restoration.

(B) Any work in which copyright is restored under this section shall

subsist for the remainder of the term of copyright that the work would

have otherwise been granted in the United States if the work never entered

the public domain in the United States.

(2) EXCEPTION.—Any work in which the copyright was ever owned or

administered by the Alien Property Custodian and inwhich the restored copyright

would be owned by a government or instrumentality thereof, is not a restored

work.

(b) OWNERSHIP OFRESTORED COPYRIGHT.—A restored work vests initially in the

author or initial rightholder of the work as determined by the law of the source

country of the work.

(c) FILING OF NOTICE OF INTENT TO ENFORCE RESTORED COPYRIGHT AGAINST

RELIANCE PARTIES.—On or after the date of restoration, any person who owns a

copyright in a restored work or an exclusive right therein may file with the

Copyright Office a notice of intent to enforce that person's copyright or exclusive

right or may serve such a notice directly on a reliance party. Acceptance of a notice

by the Copyright Office is effective as to any reliance parties but shall not create a

presumption of the validity of any of the facts stated therein. Service on a reliance

party is effective as to that reliance party and any other reliance parties with actual

knowledge of such service and of the contents of that notice.

(d) REMEDIES FOR INFRINGEMENT OF RESTORED COPYRIGHTS.—

(1) ENFORCEMENT OF COPYRIGHT IN RESTORED WORKS IN THE ABSENCE OF A
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RELIANCE PARTY.—As against any party who is not a reliance party, the remedies

provided in chapter 5 of this title shall be available on or after the date of

restoration of a restored copyright with respect to an act of infringement of the

restored copyright that is commenced on or after the date of restoration.

(2) ENFORCEMENT OF COPYRIGHT IN RESTORED WORKS AS AGAINST RELIANCE

PARTIES.—As against a reliance party, except to the extent provided in paragraphs

(3) and (4), the remedies provided in chapter 5 of this title shall be available, with

respect to an act of infringement of a restored copyright, on or after the date of

restoration of the restored copyright if the requirements of either of the following

subparagraphs are met:

(A) (i) The owner of the restored copyright (or such owner's agent) or the

owner of an exclusive right therein (or such owner's agent) files with the

Copyright Office, during the 24-month period beginning on the date of

restoration, a notice of intent to enforce the restored copyright; and

(ii) (I) the act of infringement commenced after the end of the 12-month

period beginning on the date of publication of the notice in the Federal

Register;

(II) the act of infringement commenced before the end of the 12-

month period described in subclause (I) and continued after the end of

that 12-month period, in which case remedies shall be available only for

infringement occurring after the end of that 12-month period; or

(III) copies or phonorecords of a work in which copyright has been

restored under this section are made after publication of the notice of

intent in the Federal Register.

(B) (i) The owner of the restored copyright (or such owner's agent) or the

owner of an exclusive right therein (or such owner's agent) serves upon a

reliance party a notice of intent to enforce a restored copyright; and

(ii) (I) the act of infringement commenced after the end of the 12-month

period beginning on the date the notice of intent is received;

(II) the act of infringement commenced before the end of the 12-

month period described in subclause (I) and continued after the end of

that 12-month period, in which case remedies shall be available only for

the infringement occurring after the end of that 12-month period; or

(III) copies or phonorecords of a work in which copyright has been

restored under this section are made after receipt of the notice of intent.

In the event that notice is provided under both subparagraphs (A) and (B),

the 12-month period referred to in such subparagraphs shall run from the

earlier of publication or service of notice.

(3) EXISTING DERIVATIVE WORKS.—

(A) In the case of a derivative work that is based upon a restored work and

is created—

(i) before the date of the enactment of the Uruguay Round Agreements

Act [enacted Dec. 8, 1994], if the source country of the restoredwork is an
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eligible country on such date, or

(ii) before the date on which the source country of the restored work

becomes an eligible country, if that country is not an eligible country on

such date of enactment,

a reliance party may continue to exploit that derivative work for the

duration of the restored copyright if the reliance party pays to the owner of

the restored copyright reasonable compensation for conduct whichwould be

subject to a remedy for infringement but for the provisions of this paragraph.

(B) In the absence of an agreement between the parties, the amount of

such compensation shall be determined by an action in United States district

court, and shall reflect any harm to the actual or potential market for or value

of the restored work from the reliance party's continued exploitation of the

work, as well as compensation for the relative contributions of expression of

the author of the restored work and the reliance party to the derivative work.

(4) COMMENCEMENTOF INFRINGEMENT FORRELIANCEPARTIES.—For purposes

of section 412, in the case of reliance parties, infringement shall be deemed to

have commenced before registration when acts which would have constituted

infringement had the restored work been subject to copyright were commenced

before the date of restoration.

(e) NOTICES OF INTENT TO ENFORCE A RESTORED COPYRIGHT.—

(1) NOTICES OF INTENT FILED WITH THE COPYRIGHT OFFICE.—

(A) (i) A notice of intent filed with the Copyright Office to enforce a

restored copyright shall be signed by the owner of the restored copyright or the

owner of an exclusive right therein, who files the notice under subsection

(d)(2)(A)(i) (hereafter in this paragraph referred to as the "owner"), or by the

owner's agent, shall identify the title of the restored work, and shall include an

English translation of the title and any other alternative titles known to the

owner by which the restored work may be identified, and an address and

telephone number at which the owner may be contacted. If the notice is signed

by an agent, the agency relationship must have been constituted in a writing

signed by the owner before the filing of the notice. The Copyright Office may

specifically require in regulations other information to be included in the

notice, but failure to provide such other information shall not invalidate the

notice or be a basis for refusal to list the restored work in the Federal Register.

(ii) If a work in which copyright is restored has no formal title, it shall be

described in the notice of intent in detail sufficient to identify it.

(iii) Minor errors or omissions may be corrected by further notice at any

time after the notice of intent is filed. Notices of corrections for such minor

errors or omissions shall be accepted after the period established in

subsection (d)(2)(A)(i). Notices shall be published in the Federal Register

pursuant to subparagraph (B).

(B) (i) The Register of Copyrights shall publish in the Federal Register,

commencing not later than 4 months after the date of restoration for a particular
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nation and every 4 months thereafter for a period of 2 years, lists identifying

restored works and the ownership thereof if a notice of intent to enforce a

restored copyright has been filed.

(ii) Not less than 1 list containing all notices of intent to enforce shall be

maintained in the Public Information Office of the Copyright Office and

shall be available for public inspection and copying during regular business

hours pursuant to sections 705 and 708 .

(C) The Register of Copyrights is authorized to fix reasonable fees based on

the costs of receipt, processing, recording, and publication of notices of intent

to enforce a restored copyright and corrections thereto.

(D) (i) Not later than 90 days before the date the Agreement on Trade-

Related Aspects of Intellectual Property referred to in section 101(d)(15) of the

Uruguay Round Agreements Act enters into force with respect to the United

States, the Copyright Office shall issue and publish in the Federal Register

regulations governing the filing under this subsection of notices of intent to

enforce a restored copyright.

(ii) Such regulations shall permit owners of restored copyrights to file

simultaneously for registration of the restored copyright.

(2) NOTICES OF INTENT SERVED ON A RELIANCE PARTY.—

(A) Notices of intent to enforce a restored copyright may be served on a

reliance party at any time after the date of restoration of the restored copyright.

(B) Notices of intent to enforce a restored copyright served on a reliance

party shall be signed by the owner or the owner's agent, shall identify the

restored work and the work in which the restored work is used, if any, in detail

sufficient to identify them, and shall include an English translation of the title,

any other alternative titles known to the owner by which the work may be

identified, the use or uses to which the owner objects, and an address and

telephone number at which the reliance party may contact the owner. If the

notice is signed by an agent, the agency relationshipmust have been constituted

in writing and signed by the owner before service of the notice.

(3) EFFECT OF MATERIAL FALSE STATEMENTS.—Any material false statement

knowingly made with respect to any restored copyright identified in any notice of

intent shall make void all claims and assertions made with respect to such restored

copyright.

(f) IMMUNITY FROM WARRANTY AND RELATED LIABILITY.—

(1) IN GENERAL.—Any person who warrants, promises, or guarantees that a

work does not violate an exclusive right granted in section 106 shall not be

liable for legal, equitable, arbitral, or administrative relief if the warranty,

promise, or guarantee is breached by virtue of the restoration of copyright

under this section, if such warranty, promise, or guarantee is made before

January 1, 1995.

(2) PERFORMANCES.—No person shall be required to perform any act if such

performance is made infringing by virtue of the restoration of copyright under
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the provisions of this section, if the obligation to perform was undertaken

before January 1, 1995.

(g) PROCLAMATIONOFCOPYRIGHTRESTORATION.—Whenever the President finds

that a particular foreign nation extends, to works by authors who are nationals or

domiciliaries of the United States, restored copyright protection on substantially the

same basis as provided under this section, the President may by proclamation

extend restored protection provided under this section to any work—

(1) of which one or more of the authors is, on the date of first publication, a

national, domiciliary, or sovereign authority of that nation; or

(2) which was first published in that nation.

The President may revise, suspend, or revoke any such proclamation or impose

any conditions or limitations on protection under such a proclamation.

(h) DEFINITIONS.—For purposes of this section and section 109(a) :

(1) The term "date of adherence or proclamation" means the earlier of the date

on which a foreign nation which, as of the date the WTO Agreement enters into

force with respect to the United States, is not a nation adhering to the Berne

Convention or a WTO member country, becomes—

(A) a nation adhering to the Berne Convention;

(B) a WTO member country;

(C) a nation adhering to the WIPO Copyright Treaty;

(D) a nation adhering to the WIPO Performances and Phonograms Treaty; or

(E) subject to a Presidential proclamation under subsection (g).

(2) The "date of restoration" of a restored copyright is—

(A) January 1, 1996, if the source country of the restored work is a nation

adhering to the Berne Convention or a WTOmember country on such date, or

(B) the date of adherence or proclamation, in the case of any other source

country of the restored work.

(3) The term "eligible country" means a nation, other than theUnited States, that--

(A) becomes aWTOmember country after the date of the enactment of the

Uruguay Round Agreements Act;

(B) on such date of enactment is, or after such date of enactment becomes,

a nation adhering to the Berne Convention;

(C) adheres to the WIPO Copyright Treaty;

(D) adheres to the WIPO Performances and Phonograms Treaty; or

(E) after such date of enactment becomes subject to a proclamation under

subsection (g).

(4) The term "reliance party" means any person who—

(A) with respect to a particular work, engages in acts, before the source

country of that work becomes an eligible country, whichwould have violated

section 106 if the restored work had been subject to copyright protection,

and who, after the source country becomes an eligible country, continues to

engage in such acts;

(B) before the source country of a particular work becomes an eligible
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country, makes or acquires 1 or more copies or phonorecords of that work;

or

(C) as the result of the sale or other disposition of a derivative work

covered under subsection (d)(3), or significant assets of a person described

in subparagraph (A) or (B), is a successor, assignee, or licensee of that

person.

(5) The term "restored copyright" means copyright in a restored work under this

section.

(6) The term "restored work" means an original work of authorship that—

(A) is protected under subsection (a);

(B) is not in the public domain in its source country through expiration of

term of protection;

(C) is in the public domain in the United States due to—

(i) noncompliance with formalities imposed at any time byUnited States

copyright law, including failure of renewal, lack of proper notice, or

failure to comply with any manufacturing requirements;

(ii) lack of subject matter protection in the case of sound recordings

fixed before February 15, 1972; or

(iii) lack of national eligibility;

(D) has at least one author or rightholder who was, at the time the work

was created, a national or domiciliary of an eligible country, and if

published, was first published in an eligible country and not published in the

United States during the 30-day period following publication in such eligible

country; and

(E) if the source country for the work is an eligible country solely by virtue

of its adherence to the WIPO Performances and Phonograms Treaty, is a

sound recording.

(7) The term "rightholder" means the person—

(A) who, with respect to a sound recording, first fixes a sound recording

with authorization, or

(B) who has acquired rights from the person described in subparagraph (A)

by means of any conveyance or by operation of law.

(8) The "source country" of a restored work is—

(A) a nation other than the United States;

(B) in the case of an unpublished work—

(i) the eligible country in which the author or rightholder is a national

or domiciliary, or, if a restored work has more than 1 author or

rightholder, of which the majority of foreign authors or rightholders are

nationals or domiciliaries; or

(ii) if the majority of authors or rightholders are not foreign, the

nation other than the United States which has the most significant

contacts with the work; and

(C) in the case of a published work—
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(i) the eligible country in which the work is first published, or

(ii) if the restored work is published on the same day in 2 or more

eligible countries, the eligible country which has the most significant

contacts with the work.

[SEC. 335. EFFECTIVE DATES.]

Subtitle D—Temporary Entry of Business Persons

SEC. 341. TEMPORARY ENTRY.
[Provisions relating to, and amendments of, the Immigration andNationalityAct.]

[SEC. 342. EFFECTIVE DATE.]

Subtitle E—Standards

PART 1—STANDARDS AND MEASURES

[SEC. 351. STANDARDS AND SANITARY AND PHYTOSANITARY MEASURES.
[Amendment adding Subtitle E to Title IV of the TradeAgreementsAct of 1979.]

SEC. 352. TRANSPORTATION.
No regulation issued by the Secretary of Transportation implementing a

recommendation of the Land Transportation Standards Subcommittee established

under article 913(5)(a)(i) of the Agreement may take effect before the date 90 days

after the date of issuance.

PART 2—AGRICULTURAL STANDARDS

SEC. 361. AGRICULTURAL TECHNICAL AND CONFORMING AMENDMENTS.

[Subsections (a)-(h) amendments to the Federal Seed Act; the Act of August 10,

1890; section 306 of the Tariff Act of 1930; Honeybee Act; Poultry Products

Inspection Act; Federal Meat Inspection Act; provisions on peanut butter and paste

and an animal health biocontainment facility.]
(i) REPORTS ON INSPECTION OF IMPORTED MEAT, POULTRY, OTHER FOODS,

ANIMALS, AND PLANTS.—

(1) DEFINITIONS.—As used in this subsection:

(A) IMPORTS.—The term “imports” means any meat, poultry, other

food, animal, or plant that is imported into the United States in

commercially significant quantities.

(B) SECRETARY.—The term “Secretary” means the Secretary of

Agriculture.

(2) IN GENERAL.—In consultation with representatives of other appropriate

agencies, the Secretary shall prepare an annual report on the impact of the

Agreement on the inspection of imports.
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(3) CONTENTS OFREPORTS.—the report required under this subsection shall,

to the maximum extent practicable, include a description of—

(A) the quantity or, with respect to the Customs Service, the number of

shipments, of imports from a NAFTA country that are inspected at the

borders of the United States with Canada and Mexico during the prior

year;

(B) any change in the level or types of inspections of imports in each

NAFTA country during the prior year;

(C) in any case in which the Secretary has determined that the inspection

system of another NAFTA country is equivalent to the inspection system

of the United States, the reasons supporting the determination of the

Secretary;

(D) the incidence of violations of inspection requirements by imports

from NAFTA countries during the prior year—

(i) at the borders of the United States with Mexico of Canada; or

(ii) at the last point of inspection in a NAFTA country prior to

shipment to the United States if the agency accepts inspection in that

country;

(E) the incidence of violations of inspection requirements of imports to

the United States from Mexico or Canada prior to the implementation of

the Agreement;

(F) any additional cost associated with maintaining an adequate

inspection system of imports as a result of the implementation of the

Agreement;

(G) any incidence of transshipment of imports—

(i) that originate in a country other than a NAFTA country;

(ii) that are shipped to the United States through a NAFTA country

during the prior year; and

(iii) that are incorrectly represented by the importer to qualify for

preferential treatment under the Agreement;

(H) the quantity and results of any monitoring by the United States of

equivalent inspection systems of imports in other NAFTAcountries during

the prior year;

(I) the use by other NAFTA countries of sanitary and phytosanitary

measures (as defined in the Agreement) to limit exports of United States

meat, poultry, other foods, animals, and plants to the countries during the

prior year; and

(J) any other information the Secretary determines to be appropriate.

(4) FREQUENCY OF REPORTS.—The Secretary shall submit—

(A) the initial report required under this subsection not later than

January 31, 1995; and

(B) an annual report required under this subsection not later than 1 year

after the date of the submission of the initial report and the end of each
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1-year period thereafter through calendar year 2004.

(5) REPORT TO CONGRESS.—The Secretary shall prepare and submit the

report required under this subsection to the Committee on Agriculture of the

House of Representatives and the Committee on Agriculture, Nutrition, and

Forestry of the Senate.

Subtitle F—Corporate Average Fuel Economy

SEC. 371. CORPORATE AVERAGE FUEL ECONOMY.
[Amends Section 503(b)(2) of the Motor Vehicle Information and Cost Savings

Act (49 U.S.C. 32904):

(a) METHOD OF CALCULATION.—

(1) The Administer of the Environmental protection Agency shall calculate the

average fuel economy of a manufacturer subject to—

(A) section 32902(a) of this title in a way prescribed by the

Administrator; and

(B) section 32902(b)-(d) of this title by dividing—

(i) the number of passenger automobiles manufactured by the

manufacturer in a model year; by

(ii) the sum of the fractions obtained by dividing the number of

passenger automobiles of eachmodelmanufactured by themanufacturer

in that model year by the fuel economy measured for that model.

(2)(A) In this paragraph, “electric vehicle” means a vehicle powered primarily

by an electric motor drawing electrical current from a portable source.

(B) If a manufacturer manufactures an electric vehicle, the

Administrator shall include in the calculation of average fuel economy

under paragraph (1) of this subsection equivalent petroleum based fuel

economy values determined by the Secretary of Energy for various classes

of electric vehicles. The Secretary shall review those values each year and

determine and propose necessary revisions based on the following factors:

(i) the approximate electrical energy efficiency of the vehicle,

considering the kind of vehicle and the mission and weight of the

vehicle.

(ii) the national average electrical generation and transmission

efficiencies.

(iii) the need of the United States to conserve all forms of energy and

the relative scarcity and value to the United States of all fuel used to

generate electricity.

(iv) the specific patterns of use of electrical vehicles compared to

petroleum-fueled vehicles.

(b) SEPARATE CALCULATIONS FOR PASSENGER AUTOMOBILES MANUFACTURED

DOMESTICALLY AND NOT DOMESTICALLY.—

(1)(A) Except as provided in paragraphs (6) and (7) of this subsection, the
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Administrator shall make separate calculations under subsection (a)(1)(B) of this

section for—

(i) passenger automobiles manufactured domestically by a

manufacturer (or included in this category under paragraph (5) of this

subsection); and

(ii) passenger automobiles not manufactured domestically by that

manufacturer (or excluded from this category under paragraph (5) of

this subsection).

(B) Passenger automobiles described in subparagraph (A) (i) and (ii) of

this paragraph are deemed to be manufactured by separate manufacturers

under this chapter.

(2) In this subsection (except as provided in paragraph (3)), a passenger

automobile is deemed to be manufactured domestically in a model year if at least

75 percent of the cost to the manufacturer is attributable to value added in the

United States or Canada, unless the assembly of the automobile is completed in

Canada and the automobile is imported into the United States more than 30 days

after the end of the model year.

(3)(A) In this subsection, a passenger automobile is deemed to bemanufactured

domestically in a model year, as provided in subparagraph (B) of this paragraph,

if at least 75 percent of the cost to the manufacturer is attributable to value added

in the United States, Canada, or Mexico, unless the assembly of the automobile is

completed in Canada or Mexico and the automobile is imported into the United

States more than 30 days after the end of the model year.

(B) Subparagraph (A) of this paragraph applies to automobiles

manufactured by a manufacturer and sold in the United States, regardless

of the place of assembly, as follows:

(i) A manufacturer that began assembling automobiles in Mexico

before model year 1992 may elect, during the period from January 1,

1997, through January 1, 2004, to have subparagraph (A) of this

paragraph apply to all automobiles manufactured by that manufacturer

beginning with the model year that begins after the date of the election.

(ii) For a manufacturer that began assembling automobiles inMexico

after model year 1991, subparagraph (A) of this paragraph applies to all

automobiles manufactured by that manufacturer beginning with the

model year that begins after January 1, 1994, or the model year

beginning after the date the manufacturer begins assembling

automobiles in Mexico, whichever is later.

(iii) A manufacturer not described in clause (i) or (ii) of this

subparagraph that assembles automobiles in the United States or

Canada, but not inMexico, may elect, during the period from January 1,

1997, through January 1, 2004, to have subparagraph (A) of this

paragraph apply to all automobiles manufactured by that manufacturer

beginning with the model year that begins after the date of the election.
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However, if the manufacturer begins assembling automobiles inMexico

before making an election under this subparagraph, this clause does not

apply, and the manufacturer is subject to clause (ii) of this

subparagraph.

(iv) For a manufacturer that does not assemble automobiles in the

United States, Canada, or Mexico, subparagraph (A) of this paragraph

applies to all automobiles manufactured by that manufacturer beginning

with the model year that begins after January 1, 1994.

(v) For a manufacturer described in clause (i) or (iii) of this

subparagraph that does not make an electionwithin the specified period,

subparagraph (A) of this paragraph applies to all automobiles

manufactured by that manufacturer beginning with the model year that

begins after January 1, 2004.

(C) The Secretary of Transportation shall prescribe reasonable

procedures for elections under subparagraph (B) of this paragraph.

(4) In this subsection, the fuel economy of a passenger automobile that is not

manufactured domestically is deemed to be equal to the average fuel economy of

all passenger automobiles manufactured by the same manufacturer that are not

manufactured domestically.

(5)(A) A manufacturer may submit to the Secretary of Transportation for

approval a plan, including supporting material, stating the actions and the

deadlines for taking the actions, that will ensure that themodel ormodels referred

to in subparagraph (B) of this paragraph will be manufactured domestically

before the end of the 4th model year covered by the plan. The Secretary promptly

shall consider and act on the plan. The Secretary shall approve the plan unless—

(i) the Secretary finds that the plan is inadequate to meet the

requirements of this paragraph; or

(ii) the manufacturer previously has submitted a plan approved by the

Secretary under this paragraph.

(B) If the plan is approved, the Administrator shall include under

paragraph (1)(A)(i) and exclude under paragraph (1)(A)(ii) of this

subsection, for each of the 4 model years covered by the plan, not more

than 150,000 passenger automobiles manufactured by that manufacturer

but not qualifying as domestically manufactured if—

(i) the model or models involved previously have not been

manufactured domestically;

(ii) at least 50 percent of the cost to the manufacturer of each of the

automobiles is attributable to value added in the United States or

Canada;

(iii) the automobiles, if their assembly was completed in Canada, are

imported into the United States not later than 30 days after the end of

the model year; and

(iv) the model or models are manufactured domestically before the
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end of the 4th model year covered by the plan.

(6)(A) Amanufacturer may file with the Secretary of Transportation a petition

for an exemption from the requirement of separate calculations under paragraph

(1)(A) of this subsection if the manufacturer began automobile production or

assembly in the United States—

(i) after December 22, 1975, and before May 1, 1980; or

(ii) after April 30, 1980, if the manufacturer has engaged in the

production or assembly in the United States for at least one model year

ending before January 1, 1986.

(B) The Secretary of Transportation shall grant the exemption unless the

Secretary finds that the exemption would result in reduced employment in

the United States related to motor vehicle manufacturing during the period

of the exemption. An exemption under this paragraph is effective for 5

model years or, if requested by the manufacturer, a longer period provided

by the Secretary in the order granting the exemption. The exemption

applies to passenger automobiles manufactured by that manufacturer

during the period of the exemption.

(C) Before granting an exemption, the Secretary of Transportation shall

provide notice of, and reasonable opportunity for, written or oral comment

about the petition. The period for comment shall end not later than 60 days

after the petition is filed, except that the Secretary may extend the period

for not more than another 30 days. The Secretary shall decide whether to

grant or deny the exemption, and publish notice of the decision in the

Federal Register, not later than 90 days after the petition is filed, except

that the Secretarymay extend the time for decision to a later date (not later

than 150 days after the petition is filed) if the Secretary publishes notice

of, and reasons for, the extension in the Federal Register. If the Secretary

does not make a decision within the time provided in this subparagraph,

the petition is deemed to have been granted. Not later than 30 days after

the end of the decision period, the Secretary shall submit a written

statement of the reasons for not making a decision to the Committee on

Commerce, Science, and Transportation of the Senate and the Committee

on Commerce of the House of Representatives.

(7)(A) A person adversely affected by a decision of the Secretary of

Transportation granting or denying an exemption may file, not later than 30 days

after publication of the notice of the decision, a petition for review in the United

States Court of Appeals for the District of Columbia Circuit. That court has

exclusive jurisdiction to review the decision and to affirm, remand, or set aside

the decision under section 706(2)(A)-(D) of title 5.

(B) A judgment of the court under this subparagraph may be reviewed

by the Supreme Court under section 1254 of title 28. Application for

review by the Supreme Court must be made not later than 30 days after

entry of the court's judgment.
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(C) A decision of the Secretary of Transportation on a petition for an

exemption under this paragraph may be reviewed administratively or

judicially only as provided in this paragraph.

(8) Notwithstanding section 32903 of this title, during a model year when an

exemption under this paragraph is effective for a manufacturer—

(A) credit may not be earned under section 32903(a) of this title by the

manufacturer; and

(B) credit may not be made available under section 32903(b)(2) of this

title for the manufacturer.

(c) TESTINGANDCALCULATIONPROCEDURES.—TheAdministrator shall measure

fuel economy for each model and calculate average fuel economy for a

manufacturer under testing and calculation procedures prescribed by the

Administrator. However, except under section 32908 of this title, theAdministrator

shall use the same procedures for passenger automobiles the Administrator used for

model year 1975 (weighted 55 percent urban cycle and 45 percent highway cycle),

or procedures that give comparable results. A measurement of fuel economy or a

calculation of average fuel economy (except under section 32908) shall be rounded

off to the nearest .1 of a mile a gallon. The Administrator shall decide on the

quantity of other fuel that is equivalent to one gallon of gasoline. To the extent

practicable, fuel economy tests shall be carried out with emissions tests under

section 206 of the Clean Air Act .

(d) EFFECTIVE DATE OF PROCEDURE ORAMENDMENT.—The Administrator shall

prescribe a procedure under this section, or an amendment (except a technical or

clerical amendment) in a procedure, at least 12 months before the beginning of the

model year to which the procedure or amendment applies.

(e) REPORTS ANDCONSULTATION.—TheAdministrator shall report measurements

and calculations under this section to the Secretary of Transportation and shall

consult and coordinate with the Secretary in carrying out this section

Subtitle G—Government Procurement
[SEC. 381. GOVERNMENT PROCUREMENT.
[Amendments to Title III of the Trade Agreements Act of 1979 (reprinted

elsewhere) and to section 401 of the Rural Electrification Act of 1938.]

TITLE IV—DISPUTE SETTLEMENT IN ANTIDUMPING AND
COUNTERVAILING DUTY CASES

Subtitle A—Organizational, Administrative, and Procedural Provisions
Regarding the Implementation of Chapter 19 of the Agreement

SEC. 401. REFERENCES IN SUBTITLE.
Any reference in this subtitle to an Annex, chapter, or article shall be considered

to be a reference to the respective Annex, chapter, or article of the Agreement.
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SEC. 402. ORGANIZATIONAL AND ADMINISTRATIVE PROVISIONS.
(a) CRITERIA FOR SELECTION OF INDIVIDUALS TO SERVE ON PANELS AND

COMMITTEES.—

(1) IN GENERAL.—The selection of individuals under this section for—

(A) placement on lists prepared by the interagency group under

subsection (c)(2)(B) (i) and (ii);

(B) placement on preliminary candidate lists under subsection (c)(3)(A);

(C) placement on final candidate lists under subsection (c)(4)(A);

(D) placement by the Trade Representative on the rosters described in

paragraph 1 of Annex 1901.2 and paragraph 1 of Annex 1904.13; and

(E) appointment by the Trade Representative for service on the panels

and committees convened under chapter 19;

shall be made on the basis of the criteria provided in paragraph 1 of Annex

1901.2 and paragraph 1 of Annex 1904.13 and shall be made without regard to

political affiliation.

(2) ADDITIONALCRITERIAFORROSTERPLACEMENTSANDAPPOINTMENTSUNDER

PARAGRAPH 1 OF ANNEX 1901.2.—Rosters described in paragraph 1 of Annex

1901.2 shall include, to the fullest extent practicable, judges and former judges

who meet the criteria referred to in paragraph (1). The Trade Representative

shall, subject to subsection (b), appoint judges to binational panels convened

under chapter 19, extraordinary challenge committees convened under chapter

19, and special committees established under article 1905, where such judges

offer and are available to serve and such service is authorized by the chief judge

of the court on which they sit.

(b) SELECTION OF CERTAIN JUDGES TO SERVE ON PANELS AND COMMITTEES.—

(1) APPLICABILITY.—This subsection applies only with respect to the

selection of individuals for binational panels convened under chapter 19,

extraordinary challenge committees convened under chapter 19, and special

committees established under article 1905, who are judges of courts created

under article III of the Constitution of the United States.

(2) CONSULTATION WITH CHIEF JUDGES.—The Trade Representative shall

consult, from time to time, with the chief judges of the Federal judicial circuits

regarding the interest in, and availability for, participation in binational panels,

extraordinary challenge committees, and special committees, of judges within

their respective circuits. If the chief judge of a Federal judicial circuit

determines that it is appropriate for one or more judges within that circuit to be

included on a roster described in subsection (a)(1)(D), the chief judge shall

identify all such judges for the Chief Justice of the United States who may,

upon his or her approval, submit the names of such judges to the Trade

Representative. The Trade Representative shall include the names of such

judges on the roster.

(3) SUBMISSION OF LISTS TO CONGRESS.—The Trade Representative shall

submit to the Committee on the Judiciary and the Committee on Ways and
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Means of the House of Representatives and to the Committee on Finance and

the Committee on the Judiciary of the Senate a list of all judges included on a

roster under paragraph (2). Such list shall be submitted at the same time as the

final candidate lists are submitted under subsection (c)(4)(A) and the final

forms of amendments are submitted under subsection (c)(4)(C)(iv).

(4) APPOINTMENT OF JUDGES TO PANELS OR COMMITTEES.—At such time as

the Trade Representative proposes to appoint a judge described in paragraph

(1) to a binational panel, an extraordinary challenge committee, or a special

committee, the Trade Representative shall consult with that judge in order to

ascertain whether the judge is available for such appointment.

(c) SELECTION OF OTHER CANDIDATES.—

(1) APPLICABILITY.—This subsection applies only with respect to the

selection of individuals for binational panels convened under chapter 19,

extraordinary challenge committees convened under chapter 19, and special

committees established under article 1905, other than those individuals to

whom subsection (b) applies.

(2) INTERAGENCY GROUP.—

(A) ESTABLISHMENT.—There is established within the interagency

organization established under section 242 of the Trade Expansion Act of

1962 (19 U.S.C. 1872) an interagency group which shall—

(i) be chaired by the Trade Representative; and

(ii) consist of such officers (or the designees thereof) of the United

States Government as the Trade Representative considers appropriate.

(B) FUNCTIONS.—The interagency group established under

subparagraph (A) shall, in a manner consistent with chapter 19—

(i) prepare by January 3 of each calendar year—

(I) a list of individuals who are qualified to serve as members

of binational panels convened under chapter 19; and

(II) a list of individuals who are qualified to serve on

extraordinary challenge committees convened under chapter 19

and special committees established under article 1905;

(ii) if the Trade Representative makes a request under paragraph

(4)(C)(i) with respect to a final candidate list during any calendar

year, prepare by July 1 of such calendar year a list of those

individuals who are qualified to be added to that final candidate list;

(iii) exercise oversight of the administration of the United States

Section that is authorized to be established under section 105; and

(iv) make recommendations to the Trade Representative regarding

the convening of extraordinary challenge committees and special

committees under chapter 19.

(3) PRELIMINARY CANDIDATE LISTS.—

(A) IN GENERAL.—The Trade Representative shall select individuals

from the respective lists prepared by the interagency group under
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paragraph (2)(B)(i) for placement on—

(i) a preliminary candidate list of individuals eligible to serve as

members of binational panels under Annex 1901.2; and

(ii) a preliminary candidate list of individuals eligible for selection

as members of extraordinary challenge committees under Annex

1904.13 and special committees under article 1905.

(B) SUBMISSION OF LISTS TO CONGRESSIONAL COMMITTEES.—

(i) IN GENERAL.—No later than January 3 of each calendar year, the

Trade Representative shall submit to the Committee on Finance of the

Senate and the Committee on Ways and Means of the House of

Representatives (hereafter in this section referred to as the

“appropriate Congressional Committees”) the preliminary candidate

lists of those individuals selected by the Trade Representative under

subparagraph (A) to be candidates eligible to serve on panels or

committees convened pursuant to chapter 19 during the 1-year period

beginning on April 1 of such calendar year.

(ii) ADDITIONAL INFORMATION.—At the time the candidate lists are

submitted under clause (i), the Trade Representative shall submit for

each individual on the list a statement of professional qualifications.

(C) CONSULTATION.—Upon submission of the preliminary candidate

lists under subparagraph (B) to the appropriate Congressional Committees,

the Trade Representative shall consult with such Committees with regard

to the individuals included on the preliminary candidate lists.

(D) REVISIONOF LISTS.—The Trade Representative may add and delete

individuals from the preliminary candidate lists submitted under

subparagraph (B) after consultation with the appropriate Congressional

Committees regarding the additions and deletions. The Trade

Representative shall provide to the appropriate Congressional Committees

written notice of any addition or deletion of an individual from the

preliminary candidate lists, along with the information described in

subparagraph (B)(ii) with respect to any proposed addition.

(4) FINAL CANDIDATE LISTS.—

(A) SUBMISSION OF LISTS TO CONGRESSIONAL COMMITTEES.—No later

than March 31 of each calendar year, the Trade Representative shall

submit to the appropriate Congressional Committees the final candidate

lists of those individuals selected by the Trade Representative to be

candidates eligible to serve on panels and committees convened under

chapter 19 during the 1-year period beginning on April 1 of such calendar

year. An individual may be included on a final candidate list only if such

individual was included in the preliminary candidate list or if written

notice of the addition of such individual to the preliminary candidate list

was submitted to the appropriate Congressional Committees at least 15

days before the date on which that final candidate list is submitted to such
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Committees under this subparagraph.

(B) FINALITY OF LISTS.—Except as provided in subparagraph (C), no

additions may be made to the final candidate lists after the final candidate

lists are submitted to the appropriate Congressional Committees under

subparagraph (A).

(C) AMENDMENT OF LISTS.—

(i) IN GENERAL.—If, after the Trade Representative has submitted

the final candidate lists to the appropriate Congressional Committees

under subparagraph (A) for a calendar year and before July 1 of such

calendar year, the Trade Representative determines that additional

individuals need to be added to a final candidate list, the Trade

Representative shall—

(I) request the interagency group established under paragraph

(2)(A) to prepare a list of individuals who are qualified to be

added to such candidate list;

(II) select individuals from the list prepared by the interagency

group under paragraph (2)(B)(ii) to be included in a proposed

amendment to such final candidate list; and

(III) by no later than July 1 of such calendar year, submit to the

appropriate Congressional Committees the proposed amendments

to such final candidate list developed by the Trade

Representative under subclause (II), along with the information

described in paragraph (3)(B)(ii).

(ii) CONSULTATION WITH CONGRESSIONAL COMMITTEES.—Upon

submission of a proposed amendment under clause (i)(III) to the

appropriate Congressional Committees, the Trade Representative

shall consult with the appropriate Congressional Committees with

regard to the individuals included in the proposed amendment.

(iii) ADJUSTMENT OF PROPOSED AMENDMENT.—The Trade

Representatives may add and delete individuals from any proposed

amendment submitted under clause (i)(III) after consulting with the

appropriate Congressional Committees with regard to the additions

and deletions. The Trade Representative shall provide to the

appropriate Congressional Committees written notice of any addition

or deletion of an individual from the proposed amendment.

(iv) FINAL AMENDMENT.—

(I) IN GENERAL.—If the Trade Representative submits under

clause (i)(III) in any calendar year a proposed amendment to a

final candidate list, the Trade Representative shall, no later than

September 30 of such calendar year, submit to the appropriate

Congressional Committees the final formof such amendment. On

October 1 of such calendar year, such amendment shall take

effect and, subject to subclause (II), the individuals included in
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the final form of such amendment shall be added to the final

candidate list.

(II) INCLUSION OF INDIVIDUALS.—An individual may be

included in the final form of an amendment submitted under

subclause (I) only if such individual was included in the

proposed form of such amendment or if written notice of the

addition of such individual to the proposed form of such

amendment was submitted to the appropriate Congressional

Committees at least 15 days before the date on which the final

form of such amendment is submitted to such Committees under

subclause (I).

(III) ELIGIBILITY FOR SERVICE.—Individuals added to a final

candidate list under subclause (I) shall be eligible to serve on

panels or committees convened under chapter 19 during the

6-month period beginning on October 1 of the calendar year in

which such addition occurs.

(IV) FINALITYOFAMENDMENT.—No additionsmaybemade to

the final form of an amendment described in subclause (I) after

the final form of such amendment is submitted to the appropriate

Congressional Committees under subclause (I).

(5) TREATMENTOFRESPONSES.—For purposes of applying section 1001

of title 18, United States Code, the written or oral responses of individuals

to inquiries of the interagency group established under paragraph (2)(A) or

of the Trade Representative regarding their personal and professional

qualifications, and financial and other relevant interests, that bear on their

suitability for the placements and appointments described in subsection

(a)(1), shall be treated as matters within the jurisdiction of an agency of

the United States.

(d) SELECTION AND APPOINTMENT.—

(1) AUTHORITY OF TRADEREPRESENTATIVE.—The Trade Representative is

the only officer of the United States Government authorized to act on behalf of

the United States Government in making any selection or appointment of an

individual to—

(A) the rosters described in paragraph 1 of Annex 1901.2 and paragraph

1 of Annex 1904.13; or

(B) the panels or committees convened under chapter 19;

that is to be made solely or jointly by the United States Government under

the terms of the Agreement.

(2) RESTRICTIONS ON SELECTIONANDAPPOINTMENT.—Except as provided in

paragraph (3)—

(A) the Trade Representative may—

(i) select an individual for placement on the rosters described in

paragraph 1 of Annex 1901.2 and paragraph 1 of Annex 1904.13
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during the 1-year period beginning on April 1 of any calendar year;

(ii) appoint an individual to serve as one of those members of any

panel or committee convened under chapter 19 during such 1-year

period who, under the terms of the Agreement, are to be appointed

solely by the United States Government; or

(iii) act to make a joint appointment with the Government of a

NAFTA country, under the terms of the Agreement, of any individual

who is a citizen or national of the United States to serve as any other

member of such a panel or committee;

only if such individual is on the appropriate final candidate list that

was submitted to the appropriate Congressional Committees under

subsection (c)(4)(A) during such calendar year or on such list as it may

be amended under subsection (c)(4)(C)(iv)(I), or on the list submitted

under subsection (b)(3) to the Congressional Committees referred to in

such subsection; and

(B) no individual may—

(i) be selected by the United States Government for placement on

the rosters described in paragraph 1 of Annex 1901.2 and paragraph 1

of Annex 1904.13; or

(ii) be appointed solely or jointly by the United States Government

to serve as a member as a member of a panel or committee convened

under chapter 19;

during the 1-year period beginning on April 1 of any calendar year for

which the Trade Representative has not met the requirements of

subsection (a), and subsection (b) or (c) (as the case may be).

(3) EXCEPTIONS.—Notwithstanding subsection (c)(3) (other than

subparagraph (B)), subsection (c)(4), or paragraph (2)(A) of this subsection,

individuals included on the preliminary candidate lists submitted to the

appropriate Congressional Committees under subsection (c)(3)(B) may—

(A) be selected by the Trade Representative for placement on the rosters

described in paragraph 1 of Annex 1901.2 and paragraph 1 of Annex

1904.13 during the 3-month period beginning on the date on which the

Agreement enters into force with respect to the United States; and

(B) be appointed solely or jointly by the Trade Representative under the

terms of the Agreement to serve as members of panels or committees that

are convened under chapter 19 during such 3-month period.

(e) TRANSITION.—If the Agreement enters into force between the United States

and NAFTA country after January 3, 1994, the provisions of subsection (c) shall be

applied with respect to the calendar year in which such entering into force occurs—

(1) by substituting “the date that is 30 days after the date on which the

Agreement enters into force with respect to the United States” for “January 3 of

each calendar year” in subsections (c)(2)(B(i) and (c)(3)(B)(i); and

(2) by substituting “the date that is 3 months after the date on which the
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Agreement enters into force with respect to theUnited States” for “March 31 of

each calendar year” in subsection (c)(4)(A).

(f) IMMUNITY.—With the exception of acts described in section 777(f)(3) of the

Tariff Act of 1930 (19 U.S.C. 1677f(f)(3)), individuals serving on panels or

committees convened pursuant to chapter 19, and individuals designated to assist

the individuals serving on such panels or committees, shall be immune fromsuit and

legal process relating to acts performed by such individuals in their official capacity

and within the scope of their functions as such panelists or committee members or

assistants to such panelists or committee members.

(g) REGULATIONS.—The administering authority under title VII of the Tariff Act

of 1930, the International Trade Commission, and the Trade Representative may

promulgate such regulations as are necessary or appropriate to carry out actions in

order to implement their respective responsibilities under chapter 19. Initial

regulations to carry out such functions shall be issued before the date on which the

Agreement enters into force with respect to the United States.

(h) REPORT TO CONGRESS.—At such time as the final candidate lists are

submitted under subsection (c)(4)(A) and the final forms of amendments are

submitted under subsection (c)(4)(C)(iv), the Trade Representative shall submit to

the Committee on the Judiciary and the Committee on Ways and Means of the

House of Representatives, and to the Committee on Finance and the Committee on

the Judiciary of the Senate, a report regarding the efforts made to secure the

participation of judges and former judges on binational panels, extraordinary

challenge committees, and special committees established under chapter 19.

SEC. 403. TESTIMONY AND PRODUCTION OF PAPERS IN EXTRAORDINARY

CHALLENGES.
(a) AUTHORITY OF EXTRAORDINARY CHALLENGE COMMITTEE TO OBTAIN

INFORMATION.—If an extraordinary challenge committee (hereafter in this section

referred to as the “committee”) is convened under paragraph 13 of article 1904, and

the allegations before the committee include a matter referred to in paragraph

13(a)(i) of article 1904, for the purposes of carrying out its functions and duties

under Annex 1904.13, the committee—

(1) shall have access to, and the right to copy, any document, paper, or

record pertinent to the subject matter under consideration, in the possession of

any individual, partnership, corporation, association, organization, or other

entity;

(2) may summon witnesses, take testimony, and administer oaths;

(3) may require any individual, partnership, corporation, association,

organization, or other entity to produce documents, books, or records relating

to the matter in question; and

(4) may require any individual, partnership, corporation, association,

organization, or other entity to furnish in writing, in such detail and in such

form as the committee may prescribe, information in its possession pertaining

to the matter.
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Any member of the committee may sign subpoenas, and members of the

committee, when authorized by the committee, may administer oaths and

affirmation, examine witnesses, take testimony, and receive evidence.

(b)WITNESSES ANDEVIDENCE.—The attendance ofwitnesseswho are authorized

to be summoned, and the production of documentary evidence authorized to be

ordered, under subsection (a) may be required from anyplace in theUnited States at

any designated place of hearing. In the case of disobedience to a subpoena

authorized under subsection (a), the committee may request theAttorneyGeneral of

the United States to invoke the aid of any district or territorial court of the United

States in requiring the attendance and testimony of witnesses and the production of

documentary evidence. Such court, within the jurisdiction of which such inquiry is

carried on, may, in case of contumacy or refusal to obey a subpoena issued to any

individual, partnership, corporation, association, organization, or other entity, issue

an order requiring such individual or entity to appear before the committee, or to

produce documentary evidence if so ordered or to give evidence concerning the

matter in question. Any failure to obey such order of the court may be punished by

such court as a contempt thereof.

(c) MANDAMUS.—Any court referred to in subsection (b) shall have jurisdiction

to issue writs of mandamus commanding compliance with the provisions of this

section or any order of the committee made in pursuance thereof.

(d) DEPOSITIONS.—The committee mayorder testimony to be taken by deposition

at any stage of the committee review. Such deposition may be taken before any

person designated by the committee and having power to administer oaths. Such

testimony shall be reduced to writing by the person taking the deposition, or under

the direction of such person, and shall then be subscribed by the deponent. Any

individual, partnership, corporation, association, organization, or other entity may

be compelled to appear and be deposed and to produce documentary evidence in the

same manner as witnesses may be compelled to appear and testify and produce

documentary evidence before the committee, as provided in this section.

SEC. 404. REQUESTS FOR REVIEW OF DETERMINATION BY COMPETENT

INVESTIGATING AUTHORITIES OF NAFTA COUNTRIES.
(a) DEFINITIONS.—As used in this section:

(1) COMPETENT INVESTIGATING AUTHORITY.—The term “competent

investigating authority”means the competent investigating authority, as defined

in article 1911, of a NAFTA country.

(2) UNITEDSTATES SECRETARY.—The term“United States Secretary”means

that officer of the United States referred to in article 1908.

(b) REQUESTS FOR REVIEW BY THE UNITED STATES.—In the case of a final

determination of a competent investigating authority, requests by the United States

for binational panel review of such determination under article 1904 shall be made

by the United States Secretary.

(c) REQUESTS FORREVIEWBYAPERSON.—In the case of a final determination of

a competent investigating authority, a person, within the meaning of paragraph 5 of
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article 1904, may request a binational panel review of such determination by filing

such a request with the United States Secretary within the time limit provided for in

paragraph 4 of article 1904. The receipt of such request by the United States

Secretary shall be deemed to be a request for binational panel review within the

meaning of article 1904. The request for such panel review shall be without

prejudice to any challenge before a binational panel of the basis for a particular

request for review.

(d) SERVICE OF REQUEST FOR REVIEW.—Whenever binational panel review of a

final determination made by a competent investigating authority is requested under

this section, the United States Secretary shall serve a copy of the request on all

persons who would otherwise be entitled under the law of the importing country to

commence proceedings for judicial review of the determination.

SEC. 405. RULES OF PROCEDURE FOR PANELS AND COMMITTEES.
(a) RULES OF PROCEDURE AND BINATIONAL PANELS.—The administering

authority shall prescribe rules, negotiated in accordancewith paragraph 14 of article

1904, governing, with respect to binational panel reviews—

(1) requests for such review, complaints, other pleadings, and other papers;

(2) the amendment, filing, and service of such pleadings and papers;

(3) the joinder, suspension, and termination of such reviews; and

(4) other appropriate procedural matters.

(b) RULES OF PROCEDURE FOR EXTRAORDINARYCHALLENGECOMMITTEES.—The

administering authority shall prescribe rules, negotiated in accordance with

paragraph 2 of Annex 1904.13, governing the procedures for reviews by

extraordinary challenge committees.

(c) RULES OFPROCEDUREFORSAFEGUARDINGTHEPANELREVIEWSYSTEM.—The

administering authority shall prescribe rules, negotiated in accordance with Annex

1905.6, governing the procedures for special committees described in such Annex.

(d) PUBLICATIONOFRULES.—The rules prescribed under subsections (a), (b), and

(c) shall be published in the Federal Register.

(e) ADMINISTERING AUTHORITY.—As used in this section, the term

“administering authority” has the meaning given such term in section 771(1) of the

Tariff Act of 1930 (19 U.S.C. 1677(1)).

SEC. 406. SUBSIDY NEGOTIATIONS.
In the case of any trade agreement which may be entered into by the President

with a NAFTA country, the negotiating objectives of the United States with respect

to subsidies shall include—

(1) achievement of increased discipline on domestic subsidies provided by a

foreign government, including—

(A) the provision of capital, loans, or loan guarantees on terms

inconsistent with commercial considerations;

(B) the provision of goods or services at preferential rates;

(C) the granting of funds or forgiveness of debt to cover operating losses
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sustained by a specific industry; and

(D) the assumption of any costs or expenses ofmanufacture, production,

or distribution;

(2) achievement of increased discipline on export subsidies provided by a

foreign government, particularly with respect to agricultural products; and

(3) maintenance of effective remedies against subsidized imports, including,

where appropriate, countervailing duties.

SEC. 407. IDENTIFICATION OF INDUSTRIES FACING SUBSIDIZED IMPORTS.
(a) PETITIONS.—Any entity, including a trade association, firm, certified or

recognized union, or group of workers, that is representative of a United States

industry and has reason to believe—

(1) that—

(A) as a result of implementation of provisions of the Agreement, the

industry is likely to face increased competition from subsidized imports,

from a NAFTA country, with which it directly competes; or

(B) the industry is likely to face increased competition from subsidized

imports with which it directly competes from anyother country designated

by the President, following consultations with the Congress, as benefitting

from a reduction of tariffs or other trade barriers under a trade agreement

that enters into force with respect to the United States after January 1,

1994; and

(2) that the industry is likely to experience a deterioration of its competitive

position before more effective rules and disciplines relating to the use of

government subsidies have been developed with respect to the country

concerned; may file with the Trade Representative a petition that such industry

be identified under this section.

(b) IDENTIFICATION OF INDUSTRY.—Within 90 days after receipt of a petition

under subsection (a), the Trade Representative, in consultationwith the Secretary of

Commerce, shall decide whether to identify the industry on the basis that there is a

reasonable likelihood that the industrymay face both the subsidization described in

subsection (a)(1) and the deterioration described in subsection (a)(2).

(c) ACTION AFTER IDENTIFICATION.—At the request of an entity that is

representative of an industry identified under subsection (b), the Trade

Representative shall—

(1) compile and make available to the industry information under section 308

of the Trade Act of 1974;

(2) recommend to the President that an investigation by the International

Trade Commission be requested under section 332 of the Tariff Act of 1930; or

(3) take actions described in both paragraphs (1) and (2).

The industrymay request the Trade Representative to take appropriate action to

update (as often as annually) any information obtained under paragraph (1) or (2),

or both, as the case may be, until an agreement on more effective rules and

disciplines relating to government subsidies is reached between theUnited States
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and the NAFTA countries.

(d) INITIATION OF ACTION UNDER OTHER LAW.—

(1) IN GENERAL.—The Trade Representative and the Secretary of Commerce

shall review information obtained under subsection (c) and consult with the

industry identified under subsection (b) with a view to deciding whether any

action is appropriate—

(A) under section 301 of the Trade Act of 1974, including the initiation

of an investigation under section 302(c) of that Act (in the case of the

Trade Representative); or

(B) under subtitle A of title VII of the Tariff Act of 1930, including the

initiation of an investigation under section 702(a) of that Act (in the case

of the Secretary of Commerce).

(2) CRITERIA FOR INITIATION.—In determining whether to initiate any

investigation under section 301 of the Trade Act of 1974 or any other trade

law, other than title VII of the Tariff Act of 1930, the Trade Representative,

after consultation with the Secretary of Commerce—

(A) shall seek the advice of the advisory committees established under

section 135 of the Trade Act of 1974;

(B) shall consult with the Committee on Finance of the Senate and the

Committee on Ways and Means of the House of Representatives;

(C) shall coordinate with the interagency organization established under

section 242 of the Trade Expansion Act of 1962; and

(D) may ask the President to request advice from the International Trade

Commission.

(3) TITLE III ACTIONS.—In the event an investigation is initiated under section

302(c) of the Trade Act of 1974 as a result of a review under this subsection

and the Trade Representative, following such investigation (including any

applicable dispute settlement proceedings under the Agreement or any other

trade agreement), determines to take action under section 301(a) of such Act,

the Trade Representative shall give preference to actions that most directly

affect the products that benefit from governmental subsidies and were the

subject of the investigation, unless there are no significant imports of such

products or the Trade Representative otherwise determines that application of

the action to other products would be more effective.

(e) EFFECT OF DECISIONS.—Any decision, whether positive or negative, or any

action by the Trade Representative or the Secretary of Commerce under this section

shall not in any way—

(1) prejudice the right of any industry to file a petition under any trade law;

(2) prejudice, affect, or substitute for, any proceeding, investigation,

determination, or action by the Secretary of Commerce, the International Trade

Commission, or the Trade Representative pursuant to such a petition; or

(3) prejudice, affect, substitute for, or obviate any proceeding, investigation,

or determination under section 301 of the Trade Act of 1974, title VII of the
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Tariff Act of 1930, or any other trade law.

(f) STANDING.—Nothing in this section may be construed to alter in any manner

the requirements in effect before the date of the enactment of this Act for standing

under any law of the United States or to add any additional requirements for

standing under any law of the United States.

SEC. 408. TREATMENTOFAMENDMENTSTOANTIDUMPINGANDCOUNTERVAILING

DUTY LAW.
Any amendment enacted after the Agreement enters into force with respect to the

United States that is made to—

(1) section 303 or title VII of the Tariff Act of 1930, or any successor statute,

or

(2) any other statute which—

(A) provides for judicial review of final determinations under such

section, title, or successor statute, or

(B) indicates the standard of review to be applied,

shall apply to goods from a NAFTA country only to the extent specified in the

amendment.

Subtitle B—Conforming Amendments and Provisions

SEC. 411. JUDICIALREVIEW INANTIDUMPINGDUTYANDCOUNTERVAILINGDUTY

CASES.
[Amendments to section 516A of the Tariff Act of 1930 (reprinted elsewhere).]

SEC. 412. CONFORMINGAMENDMENTSTOOTHERPROVISIONSOFTHETARIFFACT

OF 1930.
[Amendments to sections 502b, 514(b), 771, and 777(f) of the Tariff Act of 1930

(reprinted elsewhere).]
SEC. 413. CONSEQUENTIAL AMENDMENT TO FREE-TRADE AGREEMENT ACT OF

1988.
[Amendment to section 410 of the United States-Canada Free-Trade Agreement

Implementation Act of 1988 (reprinted elsewhere).]
SEC. 414. CONFORMING AMENDMENTS TO TITLE 28, UNITED STATES CODE.
SEC. 415. EFFECT OF TERMINATION OF NAFTA COUNTRY STATUS

(a) IN GENERAL.—Except as provided in subsection (b), on the date on which a

country ceases to be a NAFTA country, the provisions of this title (other then this

section) and the amendments made by this title shall cease to have effect with

respect to that country.

(b) TRANSITION PROVISIONS.—

(1) PROCEEDINGS REGARDING PROTECTIVEORDERSANDUNDERTAKINGS.—If

on the date on which a country ceases to be a NAFTA country an investigation

or enforcement proceeding concerning the violation of a protective order issued

under section 777(f) of the Tariff Act of 1930 (as amended by this subtitle) or

an undertaking of the Government of that country is pending, the investigation
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or proceeding shall continue, and sanctions may continue to be imposed, in

accordance with the provisions of such section 777(f).

(2) BINATIONAL PANEL AND EXTRAORDINARY CHALLENGE COMMITTEE

REVIEWS.—If on the date on which a country ceases to be a NAFTA country—

(A) a binational panel review under article 1904 of the Agreement is

pending, or has been requested; or

(B) an extraordinary challenge committee review under article 1904 of

the Agreement is pending, or has been requested;

with respect to a determination which involves a class or kind of

merchandise and to which section 516A(g)(2) of the Tariff Act of 1930 applies,

such determination shall be reviewable under section 516A(a) of the Tariff Act

of 1930. In the case of a determination to which the provisions of this

paragraph apply, the time limits for commencing an action under section

516A(a) of the Tariff Act of 1930 shall not begin to run until the date on which

the Agreement ceases to be in force with respect to that country.

SEC. 416. EFFECTIVE DATE.
The provisions of this title and the amendments made by this title take effect on

the date the Agreement enters into force with respect to the United States, but shall

not apply—

(1) to any final determination described in paragraph (1)(B), or (2)(B)(i), (ii),

or (iii), of section 516A(a) of the Tariff Act of 1930 notice of which is

published in the Federal Register before such date; or to a determination

described in paragraph (2)(B)(vi) of section 516A(a) of such Act notice of

which is received by the Government of Canada orMexico before such date; or

(2) to any binational panel review under the United States-Canada

Free-Trade Agreement, or any extraordinary challenge arising out of any such

review, that was commenced before such date.

TITLE V—NAFTA TRANSITIONAL ADJUSTMENT ASSISTANCE AND
OTHER PROVISIONS

[Subtitle A—NAFTA Transitional Adjustment Assistance Program
[Amendments adding subchapter D and making conforming amendments to

chapter 2 of title II of the Trade Act of 1974 (reprinted elsewhere); amendment to

section 3306 of the Internal Revenue Code of 1986 on Self-employmentAssistance

Program and related provisions.]

Subtitle B—Provisions Relating to Performance Under the Agreement
SEC. 511. DISCRIMINATORY TAXES.
It is the sense of the Congress that when a State, province, or other governmental

entity of a NAFTA country discriminatorily enforces sales or other taxes so as to

afford protection to domestic production or domestic service providers, such

enforcement is in violation of the terms of the Agreement. When such
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discriminatory enforcement adversely affects United States producers of goods or

United States service providers, the Trade Representative should pursue all

appropriate remedies to obtain removal of such discriminatory enforcement,

including invocation of the provisions of the Agreement.

SEC. 512. REVIEW OF THE OPERATION AND EFFECTS OF THE AGREEMENT.
(a) STUDY.—By not later than July 1, 1997, the President shall provide to the

Congress a comprehensive study on the operation and effects of theAgreement. The

study shall include an assessment of the following factors:

(1) The net effect of the Agreement on the economy of the United States,

including with respect to the United States gross national product, employment,

balance of trade, and current account balance.

(2) The industries (including agricultural industries) in theUnited States that

have significantly increased exports to Mexico or Canada as a result of the

Agreement, or in which imports into the United States fromMexico or Canada

have increased significantly as a result of the Agreement, and the extent of any

change in the wages, employment, or productivity in each such industry as a

result of the Agreement.

(3) The extent to which investment in new or existing production or other

operations in the United States has been redirected to Mexico as a result of the

Agreement, and the effect on United States employment of such redirection.

(4) The extent of any increase in investment, including foreign direct

investment and increased investment by United States investors, in new or

existing production or other operations in the United States as a result of the

Agreement, and the effect on United States employment of such investment.

(5) The extent to which the Agreement has contributed to—

(A) improvement in real wages and working conditions in Mexico,

(B) effective enforcement of labor and environmental laws in Mexico,

and

(C) the reduction or abatement of pollution in the region of the United

States-Mexico border.

(b) SCOPE.—In assessing the factors listed in subsection (a), to the extent

possible, the study shall distinguish between the consequences of the Agreement

and events that likely would have occurred without the Agreement. In addition, the

study shall evaluate the effects of the Agreement relative to aggregate economic

changes and, to the extent possible, relative to the effects of other factors,

including—

(1) international competition,

(2) reductions in defense spending,

(3) the shift from traditional manufacturing to knowledge and information

based economic activity, and

(4) the Federal debt burden.

(c) RECOMMENDATIONS OF THE PRESIDENT.—The study shall include any

appropriate recommendations by the President with respect to the operation and
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effects of the Agreement, including recommendations with respect to the specific

factors listed in subsection (a).

(d) RECOMMENDATIONS OFCERTAINCOMMITTEES.—The President shall provide

the study to the Committee on Ways and Means of the House of Representatives

and the Committee on Finance of the Senate and any other committee that has

jurisdiction over any provision of United States law that was either enacted or

amended by the North American Free Trade Agreement Implementation Act. Each

such committee may hold hearings andmake recommendations to the President with

respect to the operation and effects of the Agreement.

SEC. 513. ACTIONS AFFECTING UNITED STATES CULTURAL INDUSTRIES.
[Amendment to section 182 of the Trade Act of 1974 (reprinted elsewhere).]

SEC. 514. REPORT ON IMPACT OF NAFTA ON MOTOR VEHICLE EXPORTS TO

MEXICO.
(a) FINDINGS.—The Congress makes the following findings:

(1) Trade in motor vehicles and motor vehicle parts is one of the most

restricted areas of trade between the United States and Mexico.

(2) The elimination ofMexico's restrictive barriers to trade inmotor vehicles

and motor vehicle parts over a 10-year period under the Agreement should

increase substantially United States exports of such products to Mexico.

(3) The Department of Commerce estimates that the Agreement provides the

opportunity to increase United States exports of motor vehicles and motor

vehicle parts by $1,000,000,000 during the first year of the Agreement's

implementation with the potential for additional increases over the 10-year

transition period.

(4) The United States automotive industry has estimated that United States

exports of motor vehicles to Mexico should increase to more than 60,000 units

during the first year of the Agreement's implementation, which is substantially

above the current level of 4,000 units.

(b) TRADEREPRESENTATIVE REPORT.—No later than July 1, 1995, and annually

thereafter through 1999, the Trade Representative shall submit a report to the

Committee on Finance of the Senate and the Committee onWays andMeans of the

House of Representatives on how effective the provisions of theAgreement are with

respect to increasing United States exports of motor vehicles and motor vehicle

parts to Mexico. Each report shall identify and determine the following:

(1) The patterns of trade in motor vehicles and motor vehicle parts between

the United States and Mexico during the preceding 12-month period.

(2) The level of tariff and nontariff barriers that were in force during the

preceding 12-month period.

(3) The amount bywhich United States exports of motor vehicles and motor

vehicle parts to Mexico have increased from the preceding 12-month period as

a result of the elimination of Mexican tariff and nontariff barriers under the

Agreement.

(4) Whether any such increase in United States exports meets the levels of
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new export opportunities anticipated under the Agreement.

(5) If the anticipated levels of newUnited States export opportunities are not

reached, what actions the Trade Representative is prepared to take to realize

the benefits anticipated under the Agreement, including possible initiation of

additional negotiations with Mexico for the purpose of seeking modifications

of the Agreement.

SEC. 515. CENTER FOR THE STUDY OF WESTERN HEMISPHERIC TRADE.
[Amendment adding section 219 to the Caribbean Basin Economic RecoveryAct

(reprinted elsewhere).]
SEC. 516. EFFECTIVE DATE.

Subtitle C—Funding

PART 1—CUSTOMS USER FEES

SEC. 521. FEES FOR CERTAIN CUSTOMS SERVICES.
[Amendments to section 13031 by the Consolidated Omnibus Budget

Reconciliation Act of 1985 (reprinted elsewhere).]
PART 2—INTERNAL REVENUE CODE AMENDMENTS

SEC. 522. AUTHORITY TODISCLOSE CERTAIN TAX INFORMATIONTOTHEUNITED

STATES CUSTOMS SERVICE.
Amendments to section 6103 of the Internal Revenue Code by 1986.]

SEC. 523. USE OF ELECTRONIC FUND TRANSFER SYSTEM FOR COLLECTION OF

CERTAIN TAXES.
[Amendments to section 6302 of the Internal Revenue Code of 1986.]

Subtitle D—Implementation of NAFTA Supplemental Agreements

PART1—AGREEMENTSRELATINGTOLABORANDENVIRONMENT

SEC. 531. AGREEMENT ON LABOR COOPERATION.
(a) COMMISSION FOR LABOR COOPERATION.—

(1) MEMBERSHIP.—The United States is authorized to participate in the

Commission for Labor Cooperation in accordance with the North American

Agreement on Labor Cooperation.

(2) CONTRIBUTIONS TO BUDGET.—There are authorized to be appropriated to

the President (or such agency as the President may designate) $2,000,000 for

each of fiscal years 1994 and 1995 for United States contributions to the annual

budget of the Commission for Labor Cooperation pursuant to Article 47 of the

North American Agreement on Labor Cooperation. Funds authorized to be

appropriated for such contributions by this paragraph are in addition to any

funds otherwise available for such contributions. Funds authorized to be
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appropriated by this paragraph are authorized to be made available until

expended.

(b) DEFINITIONS.—As used in this section—

(1) the term “Commission for Labor Cooperation” means the commission

established by Part Three of the North American Agreement on Labor

Cooperation; and

(2) the term “North American Agreement on Labor Cooperation” means the

North American Agreement on Labor CooperationBetween theGovernment of

the United States of America, the Government of Canada, and theGovernment

of the UnitedMexican States (signed at Mexico City, Washington, andOttawa

on September 8, 9, 12, and 14, 1993).

SEC. 532. AGREEMENT ON ENVIRONMENTAL COOPERATION.
(a) COMMISSION FOR ENVIRONMENTALCOOPERATION.—

(1) MEMBERSHIP.—The United States is authorized to participate in the

Commission for Environmental Cooperation in accordance with the North

American Agreement on Environmental Cooperation.

(2) CONTRIBUTIONS TO BUDGET.—There are authorized to be appropriated to

the President (or such agency as the President may designate) $5,000,000 for

each of fiscal years 1994 and 1995 for United States contributions to the annual

budget of the Commission for Environmental Cooperation pursuant to Article

43 of the North American Agreement on Environmental Cooperation. Funds

authorized to be appropriated for such contributions by this paragraph are in

addition to any funds otherwise available for such contributions. Funds

authorized to be appropriated by this contributions. Funds authorized to be

appropriated by this paragraph are authorized to be made available until

expended.

(b) DEFINITIONS.—As used in this section—

(1) the term “Commission for Environmental Cooperation” means the

commission established by Part Three of the North American Agreement on

Environmental Cooperation; and

(2) the term “North American Agreement on Environmental Cooperation”

means the North AmericanAgreement onEnvironmental CooperationBetween

the Government of the United States of America, the Government of Canada,

and the Government of the United Mexican States (signed at Mexico City,

Washington, and Ottawa on September 8, 9, 12, and 14, 1993).

SEC. 533. AGREEMENT ON BORDER ENVIRONMENT COOPERATION COMMISSION.
(a) BORDER ENVIRONMENT COOPERATION COMMISSION.—

(1) MEMBERSHIP.—The United States is authorized to participate in the

Border Environment Cooperation Commission in accordance with the Border

Environment Cooperation Agreement.

(2) CONTRIBUTIONS TO THECOMMISSION BUDGET.—There are authorized to

be appropriated to the President (or such agency as the President may

designate) $5,000,000 for fiscal year 1994 and each fiscal year thereafter for
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United States contributions to the budget of the Border Environment

Cooperation Commission pursuant to section 7 of Article III of Chapter I of the

Border Environment Cooperation Agreement. Funds authorized to be

appropriated for such contributions by this paragraph are in addition to any

funds otherwise available for such contributions. Funds authorized to be

appropriated by this paragraph are authorized to be made available until

expended.

(b) CIVIL ACTIONS INVOLVING THE COMMISSION.—For the purpose of any civil

action which may be brought within the United States by or against the Border

Environment Cooperation Agreement (including an action brought to enforce an

arbitral award against the Commission), the Commission shall be deemed to be an

inhabitant of the Federal judicial district in which its principal office within the

United States, or its agent appointed for the purpose of accepting service or notice

of service, is located. Any such action to which the Commission is a party shall be

deemed to arise under the laws of the United States, and the district courts of the

United States (including the courts enumerated in section 460 of title 28, United

States Code) shall have original jurisdiction of any such action. When the

Commission is a defendant in any action in a State court, it may at any time before

trial remove the action into the appropriate district court of the United States by

following the procedure for removal provided in section 1446 of title 28, United

States Code.

(c) DEFINITIONS.—As used in this section—

(1) the term “Border Environment Cooperation Agreement” means the

November 1993 Agreement Between the Government of the United States of

America and the Government of the United Mexican States Concerning the

Establishment of a Border Environment Cooperation Commission and aNorth

American Development Bank;

(2) the terms “Border Environment Cooperation Commission” and

“Commission” mean the commission established pursuant to Chapter I of the

Border Environment Cooperation Agreement; and

(3) the term “United States” means the United States, its territories and

possessions, and the Commonwealth of Puerto Rico.

[PART 2—NORTH AMERICAN DEVELOPMENT BANK AND
RELATED PROVISIONS

[TITLE VI—CUSTOMS MODERNIZATION

[Amendments to various sections of the Tariff Act of 1930 and other trade laws; National Customs

Automation Program.]



- 1475 -

H. BILATERAL TRADE RELATIONS WITH ISRAEL

Section 102(b)(1) of the Trade Act of 1974, as amended

[19 U.S.C. 2112; Public Law 93-618, as amended by Public Law 99-47]

SEC. 102. NONTARIFF BARRIERS TO AND OTHER DISTORTIONS OF TRADE.
(b) PRESIDENTIAL DETERMINATIONS PREREQUISITE TO ENTRY INTO TRADE

AGREEMENTS; TRADE WITH ISRAEL.—

(1)Whenever the President determines that any barriers to (or other distortions

of) international trade of any foreign country or the United States unduly burden

and restrict the foreign trade of the United States or adversely affect the United

States economy, or that the imposition of such barriers is likely to result in such a

burden, restriction, or effect, and that the purposes of this Act will be promoted

thereby, the President, during the 13-year period beginning on the date of the

enactment of this Act, may enter into trade agreements with foreign countries or

instrumentalities providing for the harmonization, reduction, or elimination of

such barriers (or other distortions) or providing for the prohibition of or

limitations on the imposition of such barriers (or other distortions).

Title IV of the Trade and Tariff Act of 1984, as amended

[19 U.S.C. 2112 note; Public Law 98-573, as amended by Public Law 99-47, Public Law 99-514, and

Public Law 100-418]

SEC. 401. NEGOTIATION OF TRADE AGREEMENTS TO REDUCE TRADE BARRIERS.

* * * * * * *

(2)(A) Trade agreements that provide for the elimination or reduction of any

duty imposed by the United States may be entered into under paragraph (1)

only with Israel.

(B) The negotiation of any trade agreement entered into under paragraph

(1) with Israel that provides for the elimination or reduction of any duty

imposed by the United States shall take fully into account any product that

benefits from a discriminatory preferential tariff arrangement between

Israel and a third country if the tariff preference on such product has been

the subject of a challenge by the United States Government under the

authority of section 301 of the Trade Act of 1974 and the General

Agreement on Tariffs and Trade.

(C) Notwithstanding any other provision of this section, the

requirements of subsections (c) and (e)(1) shall not apply to any trade

agreement entered into under paragraph (1) with Israel that provides for

the elimination or reduction of any duty imposed by the United States.



- 1476 -

(3) Notwithstanding any other provision of law, no trade benefit shall be

extended to any country by reason of the extension of any trade benefit to

another country under a trade agreement entered into under paragraph (1) with

such other country that provides for the elimination or reduction of any duty

imposed by the United States.

[Paragraph (4) was superseded by sections 1102 and 1103 of the Omnibus Trade

and Competitiveness Act of 1988 with respect to bilateral trade agreements with

countries other than Israel.]
SEC. 402. CRITERIA FOR DUTY-FREE TREATMENT OF ARTICLES.
(a)(1) The reduction or elimination of any duty imposed on any article by the

United States provided for in a trade agreement entered into with Israel under

section 102(b)(1) of the Trade Act of 1974 shall apply only if—

(A) that article is the growth, product, or manufacture of Israel or is a

new or different article of commerce that has been grown, produced, or

manufactured in Israel;

(B) that article is imported directly from Israel into the customs territory

of the United States; and

(C) the sum of—

(i) the cost of value of the materials produced in Israel, plus

(ii) the direct costs of processing operations performed in Israel,

is not less than 35 percent of the appraised value of such article at the

time it is entered.

If the cost or value of materials produced in the customs territory of the United

States is included with respect to an article to which this subsection applies, an

amount not to exceed 15 percent of the appraised value of the article at the time it is

entered that is attributable to such United States cost or value may be applied

toward determining the percentage referred to in subparagraph (c).

(2) No article may be considered to meet the requirements of paragraph

(1)(A) by virtue of having merely undergone—

(A) simple combining or packaging operations; or

(B) mere dilution with water or mere dilution with another substance

that does not materially alter the characteristics of the article.

(b) As used in this section, the phrase “direct costs of processing operations”

includes, but is not limited to—

(1) all actual labor costs involved in the growth, production, manufacture, or

assembly of the specific merchandise, including fringe benefits, on-the-job

training and the cost of engineering, supervisory, quality control, and similar

personnel; and

(2) dies, molds, tooling, and depreciation onmachinery and equipment which

are allocable to the specific merchandise.

Such phrase does not include costs which are not directly attributable to the

merchandise concerned, or are not costs of manufacturing the product, such as (A)

profit, and (B) general expenses of doing business which are either not allocable to
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the specific merchandise or are not related to the growth, production, manufacture,

or assembly of the merchandise, such as administrative salaries, casualty and

liability insurance, advertising, and salesmen's salaries, commissions or expenses.

(c) REGULATIONS.—The Secretary of the Treasury, after consultation with the

United States Trade Representative, shall prescribe such regulations as may be

necessary to carry out this section.

SEC. 403. APPLICATION OF CERTAIN OTHER TRADE LAW PROVISIONS.
(a) SUSPENSION OF DUTY-FREE TREATMENT.—The President may by

proclamation suspend the reduction or elimination of any duty provided under any

trade agreement provision entered into with Israel under the authority of section

102(b)(1) of the Trade Act of 1974 with respect to any article and may proclaim a

duty rate for such article if such action is proclaimed under section 203 of the Trade

Act of 1974 or section 232 of the Trade Expansion Act of 1962.

(b) ITC REPORTS.—In any report by the United States International Trade

Commission (hereinafter referred to in this title as the “Commission”) to the

President under section 202(f) of the Trade Act of 1974 regarding any article for

which a reduction or elimination of any duty is provided under a trade agreement

entered into with Israel under section 102(b)(1) of the Trade Act of 1974, the

Commission shall state whether and to what extent its findings and

recommendations apply to such an article when imported from Israel.

(c) For purposes of section 203 of the Trade Act of 1974, the suspension of the

reduction or elimination of a duty under subsection (a) shall be treated as an

increase in duty.

(d) No proclamation which provides solely for a suspension referred to in

subsection (a) with respect to any article shall be made under section 203 of the

Trade Act of 1974 unless the Commission, in addition to making an affirmative

determination with respect to such article under section 202(b) of the Trade Act of

1974, determines in the course of its investigation under that section that the serious

injury (or threat thereof) substantially caused by imports to the domestic industry

producing a like or directly competitive article results from the reduction or

elimination of any duty provided under any trade agreement provision entered into

with Israel under section 102(b)(1) of the Trade Act of 1974.

(e)(1) Any proclamation issued under section 203 of the TradeAct of 1974 that is

in effect when an agreement with Israel is entered into under section 102(b)(1) of

the Trade Act of 1974 shall remain in effect until modified or terminated.

(2) If any article is subject to import relief at the time an agreement is entered

into with Israel under section 102(b)(1) of the Trade Act of 1974, the President

may reduce or terminate the application of such import relief to the importation

of such article before the otherwise scheduled date on which such reduction or

termination would occur pursuant to the criteria and procedures of sections 203

and 204 of the Trade Act of 1974.

SEC. 404. FAST TRACK PROCEDURES FOR PERISHABLE ARTICLES.
(a) If a petition is filed with the Commission under the provisions of section
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202(a) of the Trade Act of 1974 regarding a perishable product which is subject to

any reduction or elimination of a duty imposed by the United States under a trade

agreement entered into with Israel under section 102(b)(1) of the TradeAct of 1974

and alleges injury from imports of that product, then the petition may also be filed

with the Secretary of Agriculture with a request that emergency relief be granted

under subsection (c) with respect to such article.

(b) Within 14 days after the filing of a petition under subsection (a)—

(1) if the Secretary of Agriculture has reason to believe that a perishable

product from Israel is being imported into the United States in such

increased quantities as to be a substantial cause of serious injury, or the

threat thereof, to the domestic industry producing a perishable product like

or directly competitive with the imported product and that emergency

action is warranted, he shall advise the President and recommend that the

President take emergency action; or

(2) the Secretary of Agriculture shall publish a notice of his

determination not to recommend the imposition of emergency action and

so advise the petitioner.

(c) Within 7 days after the President receives a recommendation from the

Secretary of Agriculture to take emergency action under subsection (b), he shall

issue a proclamation withdrawing the reduction or elimination of duty provided to

the perishable product under any trade agreement provision entered into under

section 102(b)(1) of the Trade Act of 1974 or publish a notice of his determination

not to take emergency action.

(d) The emergency action provided under subsection (c) shall cease to apply—

(1) upon the taking of action under section 203 of the Trade Act of 1974;

(2) on the day a determination of the President under section 203 of suchAct

not to take action becomes final;

(3) in the event of a report of the Commission containing a negative finding,

on the day the Commission's report is submitted to the President; or

(4) whenever the President determines that because of changed

circumstances such relief is no longer warranted.

(e) For purposes of this section, the term “perishable product” means any—

(1) live plants and fresh cut flowers provided for in chapter 6 of the

Harmonized Tariff Schedule of the United States (19 U.S.C. 1202, hereinafter

referred to as the “HTS”);

(2) vegetables, edible nuts or fruit provided for in chapters 7 and 8, heading

1105, subheadings 1106.10.00 and 1106.30, heading 1202, subheadings

1214.90.00 and 1704.90.60, headings 2001 through 2008 (excluding

subheadings 2001.90.20 and 2004.90.10) and subheading 2103.20.40 of the

HTS;

(3) concentrated citrus fruit juice provided for in subheadings 2009.11.00,

2009.19.40, 2009.20.40, 2009.30.20, and 2009.30.60 of the HTS.

(f) No trade agreement entered into with Israel under section 102(b)(1) of the
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Trade Act of 1974 shall affect fees imposed under section 22 of the Agricultural

Adjustment Act (7 U.S.C. 624).

SEC. 405. CONSTRUCTION OF TITLE.
Neither the taking effect of any trade agreement provision entered into with Israel

under section 102(b)(1), nor any proclamation issued to implement any such

provision, may affect in any manner, or to any extent, the application to any Israeli

articles of section 232 of the Trade Expansion Act of 1962, section 337 of title VII

of the Tariff Act of 1930, chapter 1 of title II and chapter 1 of title III of the Trade

Act of 1974, or any other provision of law under which relief from injury caused by

import competition or by unfair import trade practices may be sought.

United States-Israel Free Trade Area Implementation Act of 1985, as
amended

[19 U.S.C. 2112 note; Public Law 99-47, as amended by Public Law 104-234]

SECTION 1. SHORT TITLE.
This Act may be cited as the “United States-Israel Free Trade Area

Implementation Act of 1985”.

SEC. 2. PURPOSES.
The purposes of this Act are—

(1) to approve and implement the agreement on the establishment of a free

trade area between the United States and Israel negotiated under the authority

of section 102 of the Trade Act of 1974;

(2) to strengthen and develop the economic relations between the United

States and Israel for their mutual benefit; and

(3) to establish free trade between the two nations through the removal of

trade barriers.

SEC. 3. APPROVAL OF A FREE TRADE AREA AGREEMENT.
Pursuant to section 102 and 151 of the Trade Act of 1974 (19 U.S.C. 2112;

2191), the Congress approves—

(1) the Agreement on the Establishment of a Free Trade Area between the

Government of the United States of America and the Government of Israel

(hereinafter in this Act referred to as “the Agreement”) entered into on April

22, 1985, and submitted to the Congress on April 29, 1985, and

(2) the statement of administrative action proposed to implement the

Agreement that was submitted to the Congress on April 29, 1985.

SEC. 4. PROCLAMATION AUTHORITY.
(a) TARIFFMODIFICATIONS.—Except as provided in subsection (c), the President

may proclaim—

(1) such modifications or continuance of any existing duty,

(2) such continuance of existing duty-free or excise treatment, or

(3) such additional duties,

as the President determines to be required or appropriate to carry out the
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schedule of duty reductions with respect to Israel set forth in annex 1 of the

Agreement.

(b) ADDITIONAL TARIFF MODIFICATION AUTHORITY.—Except as provided in

subsection (c), whenever the President determines that it is necessary to maintain

the general level of reciprocal and mutually advantageous concessions with respect

to Israel provided for by the Agreement, the President may proclaim—

(1) such withdrawal, suspension, modification, or continuance of any duty,

(2) such continuance of existing duty-free or excise treatment, or

(3) such additional duties,

as the President determines to be required or appropriate to carry out the

Agreement.

(c) EXCEPTION TO AUTHORITY.—No modification of any duty imposed on any

article provided for in paragraph (4) of annex 1 of the Agreement that may be

proclaimed under subsection (a) or (b) shall take effect prior to January 1, 1995.

SEC. 5. RELATIONSHIP OF THE AGREEMENT TO UNITED STATES LAW.
(a) UNITED STATES STATUTES TO PREVAIL IN CONFLICT.—No provision of the

Agreement, nor the application of any such provision to any person or circumstance,

which is in conflict with—

(1) title IV of the Trade and Tariff Act of 1984, or

(2) any other statute of the United States,

shall be given effect under the laws of the United States.

(b) IMPLEMENTINGREGULATIONS.—Regulations that are necessary or appropriate

to carry out actions proposed in any statement of proposed administrative action

submitted to the Congress under section 102 of the Trade Act of 1974 (19 U.S.C.

2112) in order to implement the Agreement shall be prescribed. Initial regulations

to carry out such action shall be issued within one year after the date of the entry

into force of the Agreement.

(c) CHANGES IN STATUTES TO IMPLEMENT A REQUIREMENT, AMENDMENT, OR

RECOMMENDATION.—

(1) Except as otherwise provided in paragraph (2), the provisions of section

3(c) of the Trade Agreements Act of 1979 (19 U.S.C. 2504(c)) shall applywith

respect to the Agreement and—

(A) no requirement of, amendment to, or recommendation under the

Agreement shall be implemented under United States law, and

(B) no amendment, repeal, or enactment of a statute of theUnited States

to implement any such requirement, amendment, or recommendation shall

enter into force with respect to the United States,

unless there has been compliance with the provisions of section 3(c) of the

Trade Agreements Act of 1979.

(2) The provisions of section 3(c)(4) of the Trade Agreements Act of 1979

(19 U.S.C. 2504(c)(4)) shall apply to any bill implementing any requirement

of, amendment to, or recommendationmade under, theAgreement that reduces

or eliminates any duty imposed on any article provided for in paragraph (4) of
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Annex 1 of the Agreement only if—

(A) any reduction of such duty provided in such bill—

(i) takes effect after December 31, 1989, and

(ii) takes effect gradually over the period that begins on January 1,

1990, and ends on December 31, 1994,

(B) any elimination of such duty provided in such bill does not take

effect prior to January 1, 1995, and

(C) the consultations required under section 3(c)(1) of suchAct occur at

least ninety days prior to the date on which such bill is submitted to the

Congress under section 3(c) of such Act.

(d) PRIVATE REMEDIES NOT CREATED.—Neither the entry into force of the

Agreement with respect to the United States, nor the enactment of this Act, shall be

construed as creating any private right of action or remedy for which provision is

not explicitly made under this Act or under the laws of the United States.

SEC. 6. TERMINATION.
The provisions of section 125(a) of the Trade Act of 1974 (19 U.S.C. 2135(a))

shall not apply to the Agreement.

[SEC. 7. LOWEREDTHRESHOLD FORGOVERNMENTPROCUREMENTUNDERTRADE

AGREEMENTS ACT OF 1979 IN THE CASE OF CERTAIN ISRAELI PRODUCTS.
[Amendment to section 308(4) of the Trade Agreements Act of 1979 (reprinted

elsewhere).]
[SEC. 8. TECHNICAL AMENDMENTS.
[Technical amendments to sections 402(a), 404(e), and 406 of the Trade and

Tariff Act of 1984 and section 102(b) and Title V of the Trade Act of 1974.]
SEC. 9. ADDITIONAL PROCLAMATION AUTHORITY.
(a) Elimination or Modifications of Duties.—The President is authorized to

proclaim elimination or modification of any existing duty as the President

determines is necessary to exempt any article from duty if—

(1) that article is wholly the growth, product, or manufacture of the West

Bank, the Gaza Strip, or a qualifying industrial zone or is a new or different

article of commerce that has been grown, produced, or manufactured in the

West Bank, the Gaza Strip, or a qualifying industrial zone;

(2) that article is imported directly from the West Bank, the Gaza Strip,

Israel, or a qualifying industrial zone; and

(3) the sum of—

(A) the cost or value of the materials produced in the West Bank, the

Gaza Strip, Israel, or a qualifying industrial zone, plus

(B) the direct costs of processing operations performed in the West

Bank, the Gaza Strip, Israel, or a qualifying industrial zone,

is not less than 35 percent of the appraised value of the product at the time

it is entered into the United States.

For purposes of determining the 35 percent content requirement contained in

paragraph (3), the cost or value of materials which are used in the production of an
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article in theWest Bank, the Gaza Strip, or a qualifying industrial zone, and are the

products of the United States, may be counted in an amount up to 15 percent of the

appraised value of the article.

(b) APPLICABILITY OF CERTAIN PROVISIONS OF THE AGREEMENT.—

(1) NONQUALIFYING OPERATIONS.—No article shall be considered a new or

different article of commerce under this section, and no material shall be

included for purposes of determining the 35 percent requirement of subsection

(a)(3), by virtue of having merely undergone—

(A) simple combining or packaging operations, or

(B) mere dilution with water or with another substance that does not

materially alter the characteristics of the article or material.

(2) REQUIREMENTS FOR NEW OR DIFFERENT ARTICLE OF COMMERCE.—For

purposes of subsection (a)(1), an article is a “new or different article of

commerce” if it is substantially transformed into an article having a new name,

character, or use.

(3) COST OR VALUE OF MATERIALS.—

(A) For purposes of this section, the cost or value of materials produced

in the West Bank, the Gaza Strip, or a qualifying industrial zone

includes—

(i) the manufacturer's actual cost for the materials;

(ii) when not included in the manufacturer's actual cost for the

materials, the freight, insurance, packing, and all other costs incurred

in transporting the materials to the manufacturer's plant;

(iii) the actual cost of waste or spoilage, less the value of

recoverable scrap; and

(iv) taxes or duties imposed on the materials by theWest Bank, the

Gaza Strip, or a qualifying industrial zone, if such taxes or duties are

not remitted on exportation.

(B) If a material is provided to the manufacturer without charge, or at

less than fair market value, its cost or value shall be determined by

computing the sum of—

(i) all expenses incurred in the growth, production, or manufacture

of the material, including general expenses;

(ii) an amount for profit; and

(iii) freight, insurance, packing, and all other costs incurred in

transporting the material to the manufacturer's plant.

If the information necessary to compute the cost or value of amaterial

is not available, the Customs Service may ascertain or estimate the value

thereof using all reasonable methods.

(4) DIRECT COSTS OF PROCESSING OPERATIONS.—

(A) For purposes of this section, the “direct costs of processing operations

performed in the West Bank, Gaza Strip, or a qualifying industrial zone”

with respect to an article are those costs either directly incurred in, or which
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can be reasonably allocated to, the growth, production, manufacture, or

assembly, of that article. Such costs include, but are not limited to, the

following to the extent that they are includible in the appraised value of

articles imported into the United States:

(i) All actual labor costs involved in the growth, production,

manufacture, or assembly of the article, including fringe benefits,

on-the-job training, and costs of engineering, supervisory, quality

control, and similar personnel.

(ii) Dies, molds, tooling, and depreciation on machinery and

equipment which are allocable to the article.

(iii) Research, development, design, engineering, and blueprint

costs insofar as they are allocable to the article.

(iv) Costs of inspecting and testing the article.

(B) Those items that are not included as direct costs of processing

operations with respect to an article are those which are not directly

attributable to the article or are not costs ofmanufacturing the article. Such

items include, but are not limited to—

(i) profit; and

(ii) general expenses of doing business which are either not

allocable to the article or are not related to the growth, production,

manufacture, or assembly of the article, such as administrative

salaries, casualty and liability insurance, advertising, and salesmen's

salaries, commissions, or expenses.

(5) IMPORTED DIRECTLY.—For purposes of this section—

(A) articles are “imported directly” if—

(i) the articles are shipped directly from the West Bank, the Gaza

Strip, a qualifying industrial zone, or Israel into the United States

without passing through the territory of any intermediate country; or

(ii) if shipment is through the territory of an intermediate country,

the articles in the shipment do not enter into the commerce of any

intermediate country and the invoices, bills of lading, and other

shipping documents specify the United States as the final destination;

or

(B) if articles are shipped through an intermediate country and the

invoices and other documents do not specify the United States as the final

destination, then the articles in the shipment, upon arrival in the United

States, are imported directly only if they—

(i) remain under the control of the customs authority in an

intermediate country;

(ii) do not enter into the commerce of an intermediate country

except for the purpose of a sale other than at retail, but only if the

articles are imported as a result of the original commercial

transactions between the importer and the producer or the producer's
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sales agent; and

(iii) have not been subjected to operations other than loading,

unloading, or other activities necessary to preserve the article in good

condition.

(6) DOCUMENTATION REQUIRED.—An article is eligible for the duty

exemption under this section only if—

(A) the importer certifies that the article meets the conditions for the

duty exemption; and

(B) when requested by the Customs Service, the importer, manufacturer,

or exporter submits a declaration setting forth all pertinent information

with respect to the article, including the following:

(i) A description of the article, quantity, numbers, and marks of

packages, invoice numbers, and bills of lading.

(ii) A description of the operations performed in the production of

the article in the West Bank, the Gaza Strip, a qualifying industrial

zone, or Israel and identification of the direct costs of processing

operations.

(iii) A description of anymaterials used in production of the article

which are wholly the growth, product, or manufacture of the West

Bank, the Gaza Strip, a qualifying industrial zone, Israel or United

States, and a statement as to the cost or value of such materials.

(iv) A description of the operations performed on, and a statement

as to the origin and cost or value of, any foreign materials used in the

article which are claimed to have been sufficiently processed in the

West Bank, the Gaza Strip, a qualifying industrial zone, or Israel so as

to be materials produced in the West Bank, the Gaza Strip, a

qualifying industrial zone, or Israel.

(v) A description of the origin and cost or value of any foreign

materials used in the article which have not been substantially

transformed in the West Bank, the Gaza Strip, or a qualifying

industrial zone.

(c) SHIPMENT OFARTICLES OF ISRAELTHROUGHWEST BANKORGAZASTRIP.—

The President is authorized to proclaim that articles of Israel may be treated as

though they were articles directly shipped from Israel for the purposes of the

Agreement even if shipped to the United States from theWest Bank, theGaza Strip,

or a qualifying industrial zone, if the articles otherwise meet the requirements of the

Agreement.

(d) TREATMENTOFCOSTORVALUEOFMATERIALS.—The President is authorized

to proclaim that the cost or value of materials produced in theWest Bank, the Gaza

Strip, or a qualifying industrial zone may be included in the cost or value of

materials produced in Israel under section 1(c)(i) of Annex 3 of theAgreement, and

the direct costs of processing operations performed in the West Bank, the Gaza

Strip, or a qualifying industrial zone may be included in the direct costs of
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processing operations performed in Israel under section 1(c)(ii) of Annex 3 of the

Agreement.

(e) QUALIFYING INDUSTRIAL ZONE DEFINED.—For purposes of this section, a

“qualifying industrial zone” means any area that—

(1) encompasses portions of the territory of Israel and Jordan or Israel and

Egypt;

(2) has been designated by local authorities as an enclavewheremerchandise

may enter without payment of duty or excise taxes; and

(3) has been specified by the President as a qualifying industrial zone.

Report on Free Trade Agreement with Israel

[Public Law 107-210]

SEC. 3105. REPORT ON FREE TRADE AGREEMENT WITH ISRAEL.
(a) REPORT TOCONGRESS.—The United States Trade Representative shall review

the implementation of the United States-Israel Free Trade Agreement and shall

submit to the Speaker of the House of Representatives, the President of the Senate,

the Committee on Ways and Means of the House of Representatives, and the

Committee on Finance of the Senate a report on the results of such review.

(b) CONTENTS OF REPORT.—The report under subsection (a) shall include the

following:

(1) A review of the terms of the United States-Israel Free Trade Agreement,

particularly the terms with respect to market access commitments.

(2) A review of subsequent agreements which may have been reached

between the parties to the Agreement and of unilateral concessions of

additional benefits received by each party from the other.

(3) A review of any current negotiations between the parties to the

Agreement with respect to implementation of the Agreement and other

pertinent matters.

(4) An assessment of the degree of fulfillment of obligations under the

Agreement by the United States and Israel.

(5) An assessment of improvements in structuring future trade agreements

that should be considered based on the experience of the United States under

the Agreement.

(c) TIMINGOFREPORT.—The United States Trade Representative shall submit the

report under subsection (a) not later than 6 months after the date of the enactment of

this Act.

(d) DEFINITION.—In this section, the terms “United States-Israel Free Trade

Agreement” and “Agreement” means the Agreement on the Establishment of a Free

Trade Area between the Government of the United States of America and the

Government of Israel entered into on April 22, 1985.
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I. BILATERAL TRADE RELATIONS WITH CANADA

United States-Canada Free-Trade Agreement Implementation Act of 1988,
as amended

[19 U.S.C. 2112 note; Public Law 100-449, as amended by Public Law 101-207, Public Law 101-382

and Public Law 103-182]

SECTION 1. SHORT TITLE AND TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the “United States-Canada

Free-Trade Agreement Implementation Act of 1988”.

[(b) Table of Contents.]
SEC. 2. PURPOSES.

The purposes of this Act are—

(1) to approve and implement the Free-Trade Agreement between theUnited

States and Canada negotiated under the authority of section 102 of the Trade

Act of 1974;

(2) to strengthen and develop economic relations between the United States

and Canada for their mutual benefit;

(3) to establish a free-trade area between the two nations through the

reduction and elimination of barriers to trade in goods and services and to

investment; and

(4) to lay the foundation for further cooperation to expand and enhance the

benefits of such Agreement.

TITLE I—APPROVAL OF UNITED STATES-CANADA FREE-TRADE
AGREEMENT AND RELATIONSHIP OF AGREEMENT TO UNITED
STATES LAW

SEC. 101. APPROVAL OF UNITED STATES-CANADA FREE-TRADE AGREEMENT.
(a) APPROVALOFAGREEMENTAND STATEMENTOFADMINISTRATIVEACTION.—

Pursuant to sections 102 and 151 of the Trade Act of 1974 (19 U.S.C. 2112 and

2191), the Congress approves—

(1) the United States-Canada Free-Trade Agreement (hereinafter in this Act

referred to as the “Agreement”) entered into on January 2, 1988, and submitted

to the Congress on July 25, 1988;

(2) the letters exchanged between the Governments of the United States and

Canada—

(A) dated January 2, 1988, relating to negotiations regarding articles

301 (Rules of Origin) and 401 (Tariff Elimination) of the Agreement, and

(B) dated January 2, 1988, relating to negotiations regarding article

2008 (Plywood Standards) of the Agreement; and

(3) the statement of administrative action proposed to implement the

Agreement that was submitted to the Congress on July 25, 1988.
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(b) CONDITIONS FOR ENTRY INTO FORCE OF THE AGREEMENT.—At such time as

the President determines that Canada has takenmeasures necessary to complywith

the obligations of the Agreement, the President is authorized to exchange noteswith

the Government of Canada providing for the entry into force, on or after January 1,

1989, of the Agreement with respect to the United States.

(c) REPORT ON CANADIAN PRACTICES.—Within 60 days after the date of the

enactment of this Act (but not later than December 15, 1988), the United States

Trade Representative shall submit to the Congress a report identifying, to the

maximum extent practicable, major current Canadian practices (and the legal

authority for such practices) that, in the opinion of the United States Trade

Representative—

(1) are not in conformity with the Agreement; and

(2) require a change of Canadian law, regulation, policy, or practice to enable

Canada to conform with its international obligations under the Agreement.

SEC. 102. RELATIONSHIP OF THE AGREEMENT TO UNITED STATES LAW.
(a) UNITED STATES LAWS TO PREVAIL IN CONFLICT.—No provision of the

Agreement, nor the application of any such provision to any person or circumstance,

which is in conflict with any law of the United States shall have effect.

(b) RELATIONSHIP OF AGREEMENT TO STATE AND LOCAL LAW.—

(1) The provisions of the Agreement prevail over—

(A) any conflicting State law; and

(B) any conflicting application of any State law to any person or

circumstance;

to the extent of the conflict.

(2) Upon the enactment of this Act, the President shall, in accordance with

section 306(c)(2)(A) of the Trade and Tariff Act of 1984 (19 U.S.C. 2114c),

initiate consultations with the State governments on the implementation of the

obligations of the United States under the Agreement. Such consultations shall

be held—

(A) through the intergovernmental policy advisory committees on trade

established under such section for the purpose of achieving conformity of

State laws and practices with the Agreement; and

(B) with the individual States as necessary to deal with particular

questions that may arise.

(3) The United States may bring an action challenging any provision of State

law, or the application thereof to any person or circumstance, on the ground

that the provision or application is inconsistent with the Agreement.

(4) For purposes of this subsection, the term “State law” includes—

(A) any law of a political subdivision of a State; and

(B) any State law regulating or taxing the business of insurance.

(c) EFFECT OF AGREEMENTWITH RESPECT TO PRIVATE REMEDIES.—No person

other than the United States shall—

(1) have any cause of action or defense under the Agreement or by virtue of
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congressional approval thereof, or

(2) challenge, in any action brought under any provision of law, any action or

inaction by any department, agency, or other instrumentality of the United

States, any State, or any political subdivision of a State on the ground that such

action or inaction is inconsistent with the Agreement.

(d) INITIAL IMPLEMENTING REGULATIONS.—Initial regulations necessary or

appropriate to carry out the actions proposed in the statement of administrative

action submitted under section 101(a)(3) to implement the Agreement shall, to the

maximum extent feasible, be issued within 1 year after the date of entry into force of

the Agreement. In the case of any implementing action that takes effect after the

date of entry into force of the Agreement, initial regulations to carry out that action

shall, to the maximum extent feasible, be issued within 1 year after such effective

date.

(e) CHANGES IN STATUTES TO IMPLEMENT A REQUIREMENT, AMENDMENT, OR

RECOMMENDATION.—The provisions of section 3(c) of the Trade Agreements Act

of 1979 (19 U.S.C. 2504(c)) shall apply as if the Agreement were an agreement

approved under section 2(a) of that Act whenever the President determines that it is

necessary or appropriate to amend, repeal, or enact a statute of the United States in

order to implement any requirement of, amendment to, or recommendation, finding

or opinion under, the Agreement; but such provisions shall not apply to any bill to

implement any such requirement, amendment, recommendation, finding, or opinion

that is submitted to the Congress after the close of the 30th month after themonth in

which the Agreement enters into force.

SEC. 103. CONSULTATION AND LAY-OVER REQUIREMENTS FOR, AND EFFECTIVE

DATE OF, PROCLAIMED ACTIONS.
(a) CONSULTATION AND LAY-OVER REQUIREMENTS.—If a provision of this Act

provides that the implementation of an action by the President by proclamation is

subject to the consultation and lay-over requirements of this section, such action

may be proclaimed only if—

(1) the President has obtained advice regarding the proposed action from—

(A) the appropriate advisory committees established under section 135

of the Trade Act of 1974, and

(B) the United States International Trade Commission;

(2) the President has submitted a report to the Committee on Ways and

Means of the House of Representatives and the Committee on Finance of the

Senate that sets forth—

(A) the action proposed to be proclaimed and the reasons therefor, and

(B) the advice obtained under paragraph (1);

(3) a period of at least 60 calendar days that begins on the first day on which

the President has met the requirements of paragraphs (1) and (2) with respect to

such action has expired; and

(4) the President has consulted with suchCommittees regarding the proposed

action during the period referred to in paragraph (3).
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(b) EFFECTIVEDATEOFCERTAIN PROCLAIMEDACTIONS.—No action proclaimed

by the President under the authority of this Act, if such action is not subject to the

consultation and lay-over requirements under subsection (a), may take effect before

the 15th day after the date on which the text of the proclamation is published in the

Federal Register.

SEC. 104. HARMONIZED SYSTEM.
(a) DEFINITION.—As used in this Act, the term “Harmonized System” means the

nomenclature system established under the International Convention on the

Harmonized Commodity Description and Coding System (done at Brussels on June

14, 1983, and the protocol thereto, done at Brussels on June 24, 1986) as

implemented under United States law.

(b) INTERIM APPLICATION OF TSUS.—The following apply if the International

Convention, and the protocol thereto, referred to in subsection (a) are not

implemented under United States law before the Agreement enters into force:

(1) The President, subject to subsection (c), shall proclaim such

modifications to the Tariff Schedules of the United States (19 U.S.C. 1202) as

may be necessary to give effect, until such time as such Convention and

protocol are so implemented, to the rules of origin, schedule of rate reductions,

and other provisions that would, but for the absence of such implementation, be

proclaimed under the authority of this Act to, or in terms of, the Harmonized

System to implement the obligations of the United States under theAgreement.

(2) Until such time as such Convention and protocol are so implemented, any

reference in this Act to the nomenclature of such Convention and protocol shall

be treated as a reference to the corresponding nomenclature of the Tariff

Schedules of the United States as modified under paragraph (1).

(c) RESTRICTIONS.—

(1) No modification described in subsection (b)(1) that is to take effect

concurrently with the entry into force of the Agreement may be proclaimed

unless the text of the modification is published in the Federal Register at least

30 days before the date of entry into force.

(2) All modifications proclaimed under the authority of subsection (b)(1)

after the Agreement enters into force with respect to the United States are

subject to the consultation and lay-over requirements of section 103(a).

SEC. 105. IMPLEMENTING ACTIONS IN ANTICIPATION OF ENTRY INTO FORCE.
Subject to section 103 or 104(c), as appropriate, and any other applicable

restriction or limitation in this Act on the proclaiming of actions or the issuing of

regulations to carry out this Act or any amendment made by this Act, after the date

of the enactment of this Act—

(1) the President may proclaim such actions; and

(2) other appropriate officers of the United States Government may issue

such regulations;

as may be necessary to ensure that any provision of this Act, or amendment

made by this Act, that takes effect on the date the Agreement enters into force is
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appropriately implemented on such date, but no such proclamation or regulation

may have an effective date earlier than the date of entry into force.

TITLE II—TARIFFMODIFICATIONS, RULESOFORIGIN, USERFEES,
DRAWBACK, ENFORCEMENT, ANDOTHER CUSTOMS PROVISIONS

SEC. 201. TARIFF MODIFICATIONS.
(a) TARIFFMODIFICATIONS SPECIFIED IN THE AGREEMENT.—The President may

proclaim—

(1) such modifications or continuance of any existing duty;

(2) such continuance of existing duty-free or excise treatment; or

(3) such additional duties;

as the President determines to be necessary or appropriate to carry out article

401 of the Agreement and the schedule of duty reductions with respect to Canada

set forth in Annexes 401.2 and 401.7 to the Agreement, as approved under

section 101(a)(1). For purposes of proclaiming necessary modifications under

such Annex 401.2, any article covered under subheading 9813.00.05 (contained

in the United States Schedule in such Annex) shall, unless such article is a

drawback eligible good under section 204(a), be treated as being subject to any

otherwise applicable customs duty if the article, or merchandise incorporating

such article, is exported to Canada.

(b) OTHER TARIFF MODIFICATIONS.—Subject to the consultation and lay-over

requirements of section 103(a), the President may proclaim—

(1) such modifications as the United States and Canada may agree to

regarding the staging of any duty treatment set forth in Annexes 401.2 and

401.7 of the Agreement;

(2) such modifications or continuance of any existing duty;

(3) such continuance of existing duty-free or excise treatment; or

(4) such additional duties;

as the President determines to be necessary or appropriate to maintain the

general level of reciprocal and mutually advantageous concessionswith respect to

Canada provided for by the Agreement.

(c) MODIFICATIONS AFFECTING PLYWOOD.—

(1) The Congress encourages the President to facilitate the preparation, and

the implementation with Canada, of common performance standards for the use

of softwood plywood and other structural panels in construction applications in

the United States and Canada.

(2) The President shall report to the Congress on the incorporation of

common plywood performance standards into building codes in the United

States and Canada and may implement the provisions of article 2008 of the

Agreement when he determines that the necessary conditions have been met.

(3) Any tariff reduction undertaken pursuant to paragraph (2) shall be in

equal annual increments ending January 1, 1998, unless those reductions
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commence after January 1, 1991.

SEC. 202. RULES OF ORIGIN

(a) IN GENERAL.—

(1) For purposes of implementing the tariff treatment contemplated under the

Agreement, goods originate in the territory of a Party if—

(A) they are wholly obtained or produced in the territory of either Party

or both Parties; or

(B) they—

(i) have been transformed in the territory of either Party or both

Parties so as to be subject to a change in tariff classification as

described in the Annex rules or to such other requirements as the

Annex rules may provide when no change in tariff classifications

occurs, and

(ii) meet the other conditions set out in the Annex.

(2) A good shall not be considered to originate in the territory of a party

under paragraph (1)(B) merely by virtue of having undergone—

(A) simple packaging or, except as expressly provided by the Annex

rules, combining operations;

(B) mere dilution with water or another substance that does not

materially alter the characteristics of the good; or

(C) any process or work in respect of which it is established, or in

respect of which the facts as ascertained clearly justify the presumption,

that the sole object was to circumvent the provisions of chapter 3 of the

Agreement.

(3) Accessories, spare parts, or tools delivered with any piece of equipment,

machinery, apparatus, or vehicle that form part of its standard equipment shall

be treated as having the same origin as that equipment, machinery, apparatus,

or vehicle if the quantities and values of such accessories, spare parts, or tools

are customary for the equipment, machinery, apparatus, or vehicle.

(b) TRANSSHIPMENT.—Goods exported from the territory of one Party originate

in the territory of that Party only if—

(1) the goods meet the applicable requirements of subsection (a) and are

shipped to the territory of the other Party without having entered the commerce

of any third country;

(2) the goods, if shipped through the territory of a third country, do not

undergo any operation other than unloading, reloading, or any operation

necessary to transport them to the territory of the other Party or to preserve

them in good condition; and

(3) the documents related to the exportation and shipment of the goods from

the territory of a Party show the territory of the other Party as their final

destination.

(c) INTERPRETATION.—In interpreting this section, the following apply:

(1) Whenever the processing or assembly of goods in the territory of either
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Party or both Parties results in one of the changes in tariff classification

described in the Annex rules, such goods shall be considered to have been

transformed in the territory of that Party and shall be treated as goods

originating in the territory of that Party if—

(A) such processing or assembly occurs entirely within the territory of

either Party or both Parties; and

(B) such goods have not subsequently undergone any processing or

assembly outside the territories of the Parties that improves the goods in

condition or advances them in value.

(2) Whenever the assembly of goods in the territory of a Party fails to result

in a change of tariff classification because either—

(A) the goods were imported into the territory of the Party in an

unassembled or a disassembled form and were classified as unassembled

or disassembled goods pursuant to General Rule of Interpretation 2(a) of

the Harmonized System; or

(B) the tariff subheading for the goods provides for both the goods

themselves and their parts;

such goods shall not be treated as goods originating in the territory of a

Party.

(3) Notwithstanding paragraph (2), goods described in that paragraph shall

be considered to have been transformed in the territory of a Party and be

treated as goods originating in the territory of the Party if—

(A) the value of materials originating in the territory of either Party or

both Parties used or consumed in the production of the goods plus the

direct cost of assembling the goods in the territory of either Party or both

Parties constitute not less than 50 percent of the value of the goods when

exported to the territory of the other Party; and

(B) the goods have not subsequent to assembly undergone processing or

further assembly in a third country and they meet the requirements of

subsection (b).

(4) The provisions of paragraph (3) shall not apply to goods of chapters 61-

63 of the Harmonized System.

(5) In making the determination required by paragraph (3)(A) and inmaking

the same or a similar determination when required by the Annex rules, where

materials originating in the territory of either Party or both Parties and

materials obtained or produced in a third country are used or consumed

together in the production of goods in the territory of a Party, the value of

materials originating in the territory of either Party or both Parties may be

treated as such only to the extent that it is directly attributable to the goods

under consideration.

(6) In applying the Annex rules, a specific rule shall take precedence over a

more general rule.

(d) ANNEX RULES.—
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(1) The President is authorized to proclaim, as a part of the Harmonized

System, the rules set forth under the heading “Rules” in Annex 301.2 of the

Agreement. For purposes of carrying out this paragraph—

(A) the phrase “headings 2207-2209” in paragraph 7 of section IV of

such Annex 301.2 shall be treated as a reference to headings 2203-2209;

and

(B) the phrase “any other heading” in paragraph 11 of section XV in

such Annex 301.2 shall be treated as a reference to any other heading of

chapter 74 of the Harmonized System.

(2) Subject to the consultation and lay-over requirements of section 103, the

President is authorized to proclaim suchmodifications to the rules asmay from

time-to-time be agreed to by the United States and Canada.

(e) AUTOMOTIVE PRODUCTS.—

(1) The President is authorized to proclaim such modifications to the

definition of Canadian articles (relating to the administration of theAutomotive

Products Trade Act of 1965) in the general notes of the Harmonized Systemas

may be necessary to conform that definition with chapter 3 of the Agreement.

(2) For purposes of administering the value requirement (as defined in

section 304(c)(3)) with respect to vehicles, the Secretary of the Treasury shall

prescribe regulations governing the averaging of the value content of vehicles

of the same class, or of sister vehicles, assembled in the same plant as an

alternative to the calculation of the value content of each vehicle.

(f) DEFINITIONS.—For purposes of this section:

(1) The term “Annex” means—

(A) the interpretative guidelines set forth in subsection (c); and

(B) the Annex rules.

(2) The term “Annex rules” means the rules proclaimed under subsection (d).

(3) The term “direct cost of processing or direct cost of assembling” means

the costs directly incurred in, or that can reasonably be allocated to, the

production of goods, including—

(A) the cost of all labor, including benefits and on-the-job training, labor

provided in connection with supervision, quality control, shipping,

receiving, storage, packaging, management at the location of the process

or assembly, and other like labor, whether provided by employees or

independent contractors;

(B) the cost of inspecting and testing the goods;

(C) the cost of energy, fuel, dies, molds, tooling, and the depreciation

and maintenance of machinery and equipment, without regard to whether

they originate within the territory of a Party;

(D) development, design, and engineering costs;

(E) rent, mortgage interest, depreciation on buildings, property

insurance premiums, maintenance, taxes and the cost of utilities for real

property used in the production of goods; and
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(F) royalty, licensing, or other like payments for the right to the goods;

but not including—

(i) costs relating to the general expense of doing business, such as

the cost of providing executive, financial, sales, advertising,

marketing, accounting and legal services, and insurance;

(ii) brokerage charges relating to the importation and exportation of

goods;

(iii) the costs for telephone, mail, and other means of

communication;

(iv) packing costs for exporting the goods;

(v) royalty payments related to a licensing agreement to distribute

or sell the goods;

(vi) rent, mortgage interest, depreciation on buildings, property

insurance premiums, maintenance, taxes, and the cost of utilities for

real property used by personnel charged with administrative

functions; or

(vii) profit on the goods.

(4) The term “goods wholly obtained or produced in the territory of either

Party or both Parties” means—

(A) mineral goods extracted in the territory of either Party or both

Parties;

(B) goods harvested in the territory of either Party or both Parties;

(C) live animals born and raised in the territory of either Party or both

Parties;

(D) goods (fish, shellfish, and other marine life) taken from the sea by

vessels registered or recorded with a Party and flying its flag;

(E) goods produced on board factory ships from the goods referred to in

subparagraph (D) provided such factory ships are registered or recorded

with that Party and fly its flag;

(F) goods taken by a Party or a person of a Party from the seabed or

beneath the seabed outside territorial waters, provided that Party has rights

to exploit such seabed;

(G) goods taken from space, provided they are obtained by a Party or a

person of a Party and not processed in a third country;

(H) waste and scrap derived from manufacturing operations and used

goods, provided theywere collected in the territory of either Party or both

Parties and are fit only for the recovery of raw materials; and

(I) goods produced in the territory of either Party or both Parties

exclusively from goods referred to in subparagraphs (A) to (H) inclusive

or from their derivatives, at any stage of production.

(5) The term “materials” means goods, other than those included as part of

the direct cost of processing or assembling, used or consumed in the production

of other goods.
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(6) The term “Party” means Canada or the United States.

(7) The term “territory” means—

(A) with respect to Canada, the territory to which its customs laws

apply, including any areas beyond the territorial seas of Canada within

which, in accordance with international law and its domestic laws, Canada

may exercise rights with respect to the seabed and subsoil and their natural

resources; and

(B) with respect to the United States—

(i) the customs territory of the United States, which includes the

fifty States, the District of Columbia and the Commonwealth of

Puerto Rico,

(ii) the foreign trade zones located in the United States, and the

Commonwealth of Puerto Rico, and

(iii) any area beyond the territorial seas of the United States within

which, in accordance with international law and its domestic laws, the

United States may exercise rights with respect to the seabed and

subsoil and their natural resources.

(8) The term “third country” means any country other than Canada or the

United States or any territory not a part of the territory of either.

(9) The term “value of materials originating in the territory of either Party or

both Parties” means the aggregate of—

(A) the price paid by the producer of an exported good for materials

originating in the territory of either Party or both Parties or for materials

imported from a third country used or consumed in the production of such

originating materials; and

(B) when not included in that price, the following costs related thereto—

(i) freight, insurance, packing, and all other costs incurred in

transporting any of the materials referred to in subparagraph (A) to

the location of the producer;

(ii) duties, taxes, and brokerage fees on such materials paid in the

territory of either Party or both Parties;

(iii) the cost of waste or spoilage resulting from the use or

consumption of such materials, less the value of renewable scrap or

byproduct; and

(iv) the value of goods and services relating to such materials

determined in accordance with subparagraph 1(b) of article 8 of the

Agreement on Implementation of article VII of the General

Agreement on Tariffs and Trade.

(10) The term “value of the goods when exported to the territory of the other

Party” means the aggregate of—

(A) the price paid by the producer for all materials, whether or not the

materials originate in either Party or both Parties, and, when not included

in the price paid for the materials, the costs related to—
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(i) freight, insurance, packing, and all other costs incurred in

transporting all materials to the location of the producer;

(ii) duties, taxes, and brokerage fees on all materials paid in the

territory of either Party or both Parties;

(iii) the cost of waste or spoilage resulting from the use or

consumption of such materials, less the value of renewable scrap or

byproduct; and

(iv) the value of goods and services relating to all materials

determined in accordance with subparagraph 1(b) of article 8 of the

Agreement on Implementation of article VII of the General

Agreement on Tariffs and Trade; and

(B) the direct cost of processing or the direct cost of assembling the

goods.

(g) SPECIAL PROVISION REGARDING APPLICATION OF RULES OF ORIGIN TO

CERTAINAPPAREL.—The Secretary of Commerce is authorized to issue regulations

governing the exportation to Canada of apparel products that are cut, or knit to

shape, and sewn, or otherwise assembled, in either Party from fabric produced or

obtained in a third country for the purpose of establishing which exports of such

products shall be permitted to claim preferential tariff treatment under the rules of

origin of the Agreement, to the extent that the Agreement provides for quantitative

limits on the availability of preferential tariff treatment for such products.

SEC. 203. CUSTOMS USER FEES.
[Amendment to section 13031(b) of the Consolidated Omnibus Reconciliation

Act of 1985.]
SEC. 204. DRAWBACK.
[(a) DEFINITION.—Suspended, as provided in section 501(c)(3) (reprinted

elsewhere).]
[(b) IMPLEMENTATION OF ARTICLE 404.—Suspended, as provided in section

501(c)(3).]
[(c) CONSEQUENTIALAMENDMENTS.—Amendments to sections 311, 312 of the

Tariff Act of 1930, amendments adding subsections (n) and (o) to section 313 of the

Tariff Act of 1930 concerning drawback, amendments to section 562 of the Tariff

Act of 1930, and amendment to section 3(a) of the Act of June 18, 1934, the

Foreign Trade Zones Act (reprinted elsewhere).]
SEC. 205. ENFORCEMENT.
[(a) CERTIFICATIONS OFORIGIN.—Suspended, as provided in section 501(c)(3).]
[(b) RECORDKEEPINGREQUIREMENTS.—Amendments to section 508 of the Tariff

Act of 1930.]
SEC. 206. EXEMPTION FROM LOTTERY TICKET EMBARGO.
Section 305(a) of the Tariff Act of 1930 (19 U.S.C. 1305(a)) is amended by

striking out the period at the end of the first paragraph and inserting the following:

“: Provided further, That effective January 1, 1993, this section shall not apply to

any lottery ticket, printed paper that may be used as a lottery ticket, or
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advertisement of any lottery, that is printed in Canada for use in connection with a

lottery conducted in the United States.”.

[Section 484H(a) of the Customs and Trade Act of 1990 adds the following new

subsection to section 553 of the Tariff Act of 1930 (19 U.S.C. 1553):

[(b) Notwithstanding subsection (a), the entry for transportation in bond through
the United States of any lottery ticket, printed paper that may be used as a lottery

ticket, or any advertisement of any lottery, that is printed in Canada, shall be

permitted without appraisement or the payment of duties under such regulations as

the Secretary of the Treasury may prescribe, except that such regulations shall not

permit the transportation of lottery materials in the personal baggage of a traveler.]
SEC. 207. PRODUCTION-BASED DUTY REMISSION PROGRAMS WITH RESPECT TO

AUTOMOTIVE PRODUCTS.
(a) USTR STUDY.—The United States Trade Representative shall—

(1) undertake a study to determine whether any of the production-based duty

remission programs of Canada with respect to automotive products is either—

(A) inconsistent with the provisions of, or otherwise denies the benefits

to the United States under, the General Agreement on Tariffs and Trade,

or

(B) being implemented inconsistently with the obligations under article

1002 of the Agreement not—

(i) to expand the extent or the application, or

(ii) to extend the duration,

of such programs; and

(2) determine whether to initiate an investigation under section 302 of the

Trade Act of 1974 with respect to any of such production-based duty remission

programs.

(b) REPORT ANDMONITORING.—

(1) The United States Trade Representative shall submit a report to Congress

no later than June 30, 1989 (or no later than September 30, 1989, if the Trade

Representative considers an extension to be necessary) containing—

(A) the results of the study under subsection (a)(1), as well as a

description of the basis used for measuring and verifying compliancewith

the obligations referred to in subsection (a)(1)(B); and

(B) any determination made under subsection (a)(2) and the reasons

therefor.

(2) Notwithstanding the submission of the report under paragraph (1), the

Trade Representative shall continue to monitor the degree of compliance with

the obligations referred to in subsection (a)(1)(B).

TITLE III—APPLICATION OF AGREEMENT TO SECTORS AND
SERVICES

SEC. 301. AGRICULTURE.
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(a) SPECIAL TARIFF PROVISIONS FOR FRESH FRUITS AND VEGETABLES.—

(1) The Secretary of Agriculture (hereafter in this section referred to as the

“Secretary”) may recommend to the President the imposition of a temporary duty on

any Canadian fresh fruit or vegetable entered into the United States if the Secretary

determines that both of the following conditions exist at the time that imposition of

the duty is recommended:

(A) For each of 5 consecutive working days the import price of the

Canadian fresh fruit or vegetable is below 90 percent of the corresponding

5-year average monthly import price for such fruit or vegetable.

(B) The planted acreage in the United States for the like fresh fruit or

vegetable is no higher than the average planted acreage over the preceding

5 years, excluding the years with the highest and lowest acreage. For the

purposes of applying this subparagraph, any acreage increase attributed

directly to a reduction in the acreage that was planted to wine grapes as of

October 4, 1987, shall be excluded.

Whenever the Secretary makes a determination that the conditions referred to in

subparagraphs (A) and (B) regarding any Canadian fresh fruit or vegetable exist, the

Secretary shall immediately submit for publication in the Federal Register notice of

the determination.

(2) No later than 6 days after publication in the Federal Register of the notice

described in paragraph (1), the Secretary shall decide whether to recommend

the imposition of a temporary duty to the President, and if the Secretary

decides to make such a recommendation, the recommendation shall be

forwarded immediately to the President.

(3) In determining whether to recommend the imposition of a temporary duty

to the President under paragraph (1), the Secretary shall consider whether the

conditions in subparagraphs (A) and (B) of such paragraph have led to a

distortion in trade between the United States and Canada of the fresh fruit or

vegetable and, if so, whether the imposition of the duty is appropriate,

including consideration of whether it would significantly correct this distortion.

(4) Not later than 7 days after receipt of a recommendation of the Secretary

under paragraph (1), the President, after taking into account the national

economic interests of the United States, shall determine whether to impose a

temporary duty on the Canadian fresh fruit or vegetable concerned. If the

determination is affirmative, the President shall proclaim the imposition and the

rate of the temporary duty, but such duty shall not apply to the entry of articles

that were in transit to the United States on the first day on which the temporary

duty is in effect.

(5) A temporary duty imposed under paragraph (4) shall cease to apply with

respect to articles that are entered on or after the earlier of—

(A) the day following the last of 5 consecutive working days with

respect to which the Secretary determines that the point of shipment price

in Canada for the Canadian fruit or vegetable concerned exceeds 90
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percent of the corresponding 5-year average monthly import price; or

(B) the 180th day after the date on which the temporary duty first took

effect.

(6) No temporary duty may be imposed under this subsection on a Canadian

fresh fruit or vegetable during such time as import relief is provided with

respect to such fresh fruit or vegetable under chapter 1 of title II of the Trade

Act of 1974.

(7) For purposes of this subsection:

(A) The term “Canadian fresh fruit or vegetable” means any article

originating in Canada (as determined in accordance with section 202) and

classified within any of the following headings of theHarmonized System:

(i) 07.01 (relating to potatoes, fresh or chilled);

(ii) 07.02 (relating to tomatoes, fresh or chilled);

(iii) 07.03 (relating to onions, shallots, garlic, leeks and other

alliaceous vegetables, fresh or chilled);

(iv) 07.04 (relating to cabbages, cauliflowers, kohlrabi, kale and

similar edible brassicas, fresh or chilled);

(v) 07.05 (relating to lettuce (lactuca sativa) and chicory (cichorium

spp.), fresh or chilled);

(vi) 07.06 (relating to carrots, salad beets or beetroot, salsify,

celeriac, radishes and similar edible roots (excluding turnips), fresh or

chilled);

(vii) 07.07 (relating to cucumbers and gherkins, fresh or chilled);

(viii) 07.08 (relating to leguminous vegetables, shelled or

unshelled, fresh or chilled);

(ix) 07.09 (relating to other vegetables (excluding truffles), fresh or

chilled);

(x) 08.06.10 (relating to grapes, fresh);

(xi) 08.08.20 (relating to pears and quinces, fresh);

(xii) 08.09 (relating to apricots, cherries, peaches (including

nectarines), plums and sloes, fresh); and

(xiii) 08.10 (relating to other fruit (excluding cranberries and

blueberries), fresh).

(B) The term “corresponding 5-year averagemonthly import price” for a

particular day means the average import price of a Canadian fresh fruit or

vegetable, for the calendar month in which that day occurs, for that month

in each of the preceding 5 years, excluding the years with the highest and

lowest monthly averages.

(C) The term “import price” has the meaning given such term in article

711 of the Agreement.

(D) The rate of a temporary duty imposed under this subsection with

respect to a Canadian fresh fruit or vegetable means a rate that, including

the rate of any other duty in effect for such fruit or vegetable, does not
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exceed the lesser of—

(i) the duty that was in effect for the fresh fruit or vegetable before

January 1, 1989, under column one of the Tariff Schedules of the

United States for the applicable season in which the temporary duty is

applied; or

(ii) the duty in effect for the fresh fruit or vegetable under column

one of such Schedules, or column 1 (General) of the Harmonized

System, at the time the temporary duty is applied.

(8)(A) The Secretary shall, to the extent practicable, administer the

provisions of this subsection to the 8-digit level of classification under the

Harmonized System.

(B) The Secretary may issue such regulations as may be necessary to

implement the provisions of this subsection.

(9) For purposes of assisting the Secretary in carrying out this subsection—

(A) the Commissioner of Customs and the Director of the Bureau of

Census shall cooperate in providing the Secretary with timely information

and data relating to the importation of Canadian fresh fruits and

vegetables, and

(B) importers shall report such information relating to Canadian fresh

fruits and vegetables to the Commissioner of Customs at such time and in

such manner as the Commissioner requires.

(10) The authority to impose temporary duties under this subsection expires

on the 20th anniversary of the date on which the Agreement enters into force.

[(b) MEAT IMPORTACTOF1979.—Amendments to theMeat Import Act of 1979,

repealed by section 403 of the Uruguay Round Agreements Act.]
[(c) AGRICULTURAL ADJUSTMENT ACT.—Amendment to section 22(f) of the

Agricultural Adjustment Act, as reenacted with amendments by the Agricultural

Marketing Agreement Act of 1937.]
[(d)-(f) Amendments to the Act of March 4, 1913, the Federal Seed Act, the

Federal Plant Pest Act, the Act of August 20, 1912, the Federal NoxiousWeed Act

of 1974, and section 306 of the Tariff Act of 1930.]
SEC. 302. RELIEF FROM IMPORTS.
[Suspended, as provided in section 501(c)(3).]

SEC. 303. ACTS IDENTIFIED IN NATIONAL TRADE ESTIMATES.
With respect to any act, policy, or practice of Canada that is identified in the

annual report submitted under section 181 of the Trade Act of 1974 (19 U.S.C.

2241), the United States Trade Representative shall include—

(1) information with respect to the action taken regarding such act, policy, or

practice, including but not limited to—

(A) any action under section 301 of the Trade Act of 1974 (including

resolution through appropriate dispute settlement procedures),

(B) any action under section 307 of the Trade and Tariff Act of 1984,

and
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(C) negotiations or consultations, whether on a bilateral or multilateral

basis; or

(2) the reasons that no action was taken regarding such act, policy, or

practice.

SEC. 304. NEGOTIATIONS REGARDING CERTAIN SECTORS; BIENNIAL REPORTS.
(a) IN GENERAL.—

(1) The President is authorized to enter into negotiations with the

Government of Canada for the purpose of concluding an agreement (including

an agreement amending the Agreement) or agreements to—

(A) liberalize trade in services in accordance with article 1405 of the

Agreement;

(B) liberalize investment rules;

(C) improve the protection of intellectual property rights;

(D) increase the value requirement applied for purposes of determining

whether an automotive product is treated as originating in Canada or the

United States; and

(E) liberalize government procurement practices, particularly with

regard to telecommunications.

(2) As an exercise of the foreign relations powers of the President under the

Constitution, the President will enter into immediate consultations with the

Government of Canada to obtain the exclusion from the transport rates

established under Canada's Western Grain Transportation Act of agricultural

goods that originate in Canada and are shipped via east coast ports for

consumption in the United States.

(b) NEGOTIATING OBJECTIVES REGARDING SERVICES, INVESTMENT, AND

INTELLECTUAL PROPERTY RIGHTS.—

(1) The objectives of the United States in negotiations conducted under

subsection (a)(1)(A) to liberalize trade in services include—

(A) with respect to developing services sectors not covered in the

Agreement, the elimination of those tariff, nontariff, and subsidy trade

distortions that have potential to affect significant bilateral trade;

(B) the elimination or reduction of measures grandfathered by the

Agreement that deny or restrict national treatment in the provision of

services;

(C) the elimination of local presence requirements; and

(D) the liberalization of government procurement of services.

In conducting such negotiations, the President shall consult with the services

advisory committees established under section 135 of the Trade Act of 1974 (19

U.S.C. 2155).

(2) The objectives of the United States in any negotiations conducted under

subsection (a)(1)(B) to liberalize investment rules include—

(A) the elimination of direct investment screening;

(B) the extension of the principles of the Agreement to energy and



- 1502 -

cultural industries, to the extent such industries are not currently covered

by the Agreement;

(C) the elimination of technology transfer requirements and other

performance requirements not currently barred by the Agreement; and

(D) the subjection of all investment disputes to dispute resolution under

chapter 18 of the Agreement.

In conducting such negotiations, the President shall consult with persons

representing diverse interests in the United States in investment.

(3) The objectives of the United States in any negotiations conducted under

subsection (a)(1)(C) to improve the protection of intellectual property rights

include—

(A) the recognition and adequate protection of intellectual property,

including copyrights, patents, process patents, trademarks, mask works,

and trade secrets; and

(B) the establishment of dispute resolution procedures and binational

enforcement of intellectual property standards.

In conducting such negotiations, the President shall consult with persons

representing diverse interests in the United States in intellectual property.

(c) NEGOTIATING OBJECTIVES REGARDING AUTOMOTIVE PRODUCTS.—

(1) In conducting negotiations under subsection (a)(1)(D) regarding the value

requirement for automotive products, the President shall seek to conclude an

agreement by no later than January 1, 1990, to increase the value requirement

from 50 percent to at least 60 percent.

(2) The President is authorized, through January 1, 1999, to proclaim any

agreed increase in the value requirement.

(3) As used in this section, the term “value requirement”means theminimum

percentage of the value of an automotive product that must be accounted for by

the value of the materials in the product that originated in the United States or

Canada, or both, plus the direct cost of processing or assembly performed in

the United States or Canada, or both, with respect to the product.

(d) NEGOTIATION OF LIMITATION ON POTATO TRADE.—

(1) During the 5-year period beginning on the date of enactment of this Act,

the President is authorized to enter into negotiations with Canada for the

purpose of obtaining an agreement to limit the exportation and importation of

all potatoes between the United States and Canada, including seed potatoes,

fresh, chilled or frozen potatoes, dried, desiccated or dehydrated potatoes, and

potatoes otherwise prepared or preserved. Any agreement negotiated under this

subsection shall provide for an annual limitation divided equally into each half

of the year.

(2) For the purpose of conducting negotiations under paragraph (1), the

Secretary of Agriculture and the United States Trade Representative shall

consult with representatives of the potato producing industry, including theAd

Hoc Potato Advisory Group and the United States/Canada Horticultural
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Industry Advisory Committee, to solicit their views on negotiations with

Canada for reciprocal quantitative limits on the potato trade.

(3) The President is authorized to direct the Secretary of the Treasury to—

(A) carry out such actions as may be necessary or appropriate to ensure

the attainment of the objectives of any agreement that is entered into under

this section; and

(B) enforce any quantitative limitation, restriction, and other terms

contained in the agreement.

Such actions may include, but are not limited to, requirements that valid export

licenses or other documentation issued by a foreign government be presented as a

condition for the entry into the United States of any article that is subject to the

agreement.

(4) The provisions of section 1204 of the Agriculture and Food Act of 1981

(7 U.S.C. 1736j) and the last sentence of section 812 of the Agricultural Act of

1970 (7 U.S.C. 612c-3) shall not apply in the case of actions taken pursuant to

this subsection.

(e) CANADIAN CONTROLS ON FISH.—

(1) Within 30 days of the application by Canada of export controls on

unprocessed fish under statutes exempted from the Agreement under article

1203, or the application of landing requirements for fish caught in Canadian

waters, the President shall take appropriate action to enforce United States

rights under the General Agreement on Tariffs and Trade that are retained in

article 1205 of the Agreement.

(2) In enforcing the United States rights referred to in paragraph (1), the

President has discretion to—

(A) bring a challenge to the offending Canadian practices before the

GATT;

(B) retaliate against such offending practices;

(C) seek resolution directly with Canada;

(D) refer the matter for dispute resolution to the Canada-United States

Trade Commission; or

(E) take other action that the President considers appropriate to enforce

such United States rights.

[(f) BIENNIAL REPORT.—Suspended as provided in section 501(c)(3).]
SEC. 305. ENERGY.
[(a) ALASKANOIL.—Amendment to section 7(d)(1) of the Export Administration

Act of 1979.]
[(b) URANIUM.—Amendment to section 161(v) of the Atomic Energy Act of

1954.]
SEC. 306. LOWERED THRESHOLD FOR GOVERNMENT PROCUREMENT UNDER

TRADE AGREEMENTS ACT OF 1979 IN THE CASE OF CERTAIN CANADIAN

PRODUCTS.
[Amendment adding subparagraph (D) to section 308(4) of the TradeAgreements
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Act of 1979 (reprinted elsewhere).]
SEC. 307. TEMPORARY ENTRY FOR BUSINESS PERSONS.
[Provisions relating to, and amendments of, the Immigration andNationalityAct.]

SEC. 308. AMENDMENT TO SECTION 5136 OF THE REVISED STATUTES.
SEC. 309. STEEL PRODUCTS.
Nothing in this Act shall preclude any discussion or negotiation between the

United States and Canada in order to conclude voluntary restraint agreements or

mutually agreed quantitative restrictions on the volume of steel products entering

the United States from Canada.

TITLE IV—BINATIONAL PANEL DISPUTE SETTLEMENT IN
ANTIDUMPING AND COUNTERVAILING DUTY CASES

[SEC. 401. AMENDMENTS TO SECTION 516A OF THE TARIFF ACT OF 1930.
Amendments to section 516A of the Tariff Act of 1930 to establish procedures

for binational panel review of certain antidumping and countervailing duty

determinations (reprinted elsewhere).]
SEC. 402. AMENDMENTS TO TITLE 28, UNITED STATES CODE.
[SEC. 403. CONFORMING AMENDMENTS TO THE TARIFF ACT OF 1930.
Amendments to sections 502(b), 514(b), 771, and 777 of the Tariff Act of 1930

(reprinted elsewhere).]
[SEC. 404. AMENDMENTS TO ANTIDUMPING AND COUNTERVAILING DUTY LAW.
Suspended, as provided in section 501(c)(3) (reprinted elsewhere).]

SEC. 405. ORGANIZATIONALANDADMINISTRATIVE PROVISIONSREGARDINGTHE

IMPLEMENTATION OF CHAPTERS 18 AND 19 OF THE AGREEMENT.
(a) APPOINTMENT OF INDIVIDUALS TO PANELS AND COMMITTEES.—

(1)(A) There is established within the interagency organization established

under section 242 of the Trade Expansion Act of 1962 (19 U.S.C. 1872) an

interagency group which shall—

(i) be chaired by the United States Trade Representative (hereafter

in this section referred to as the “Trade Representative”), and

(ii) consist of such officers (or the designees thereof) of the

Government of the United States as the Trade Representative

considers appropriate.

(B) The interagency group established under subparagraph (A) shall, in

a manner consistent with chapter 19 of the Agreement—

(i) prepare by January 3 of each calendar year—

(I) a list of individuals who are qualified to serve as members

of binational panels convened under chapter 19 of the

Agreement, and

(II) a list of individuals who are qualified to serve on

extraordinary challenge committees convened under such

chapter,
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(ii) if the Trade Representative makes a request under paragraph

(5)(A)(i) with respect to a final candidate list during any calendar

year, prepare by July 1 of such calendar year a list of those

individuals who are qualified to be added to that final candidate list,

(iii) exercise oversight of the administration of the United States

Secretariat that is authorized to be established under subsection (e),

and

(iv) make recommendations to the Trade Representative regarding

the convening of extraordinary challenge committees under chapter

19 of the Agreement.

(2)(A) The Trade Representative shall select individuals from the respective

lists prepared by the interagency group under paragraph (1)(B)(i) for placement

on a preliminary candidate list of individuals eligible to serve as members of

binational panels under Annex 1901.2 of the Agreement and a preliminary

candidate list of individuals eligible for selection as members of extraordinary

challenge committees under Annex 1904.13 of the Agreement.

(B) The selection of individuals for—

(i) placement on lists prepared by the interagency group under

clause (i) or (ii) of paragraph (1)(B),

(ii) placement on preliminary candidate lists under subparagraph

(A),

(iii) placement on final candidate lists under paragraph (3),

(iv) placement by the Trade Representative on the rosters described

in Annex 1901.2(1) and Annex 1904.13(1) of the Agreement, and

(v) appointment by the Trade Representative for service on

binational panels and extraordinary challenge committees convened

under chapter 19 of the Agreement,

shall be made on the basis of the criteria provided in Annex 1901.2(1)

and Annex 1904.13(1) of the Agreement and shall be madewithout regard

to political affiliation.

(C) For purposes of applying section 1001 of title 18, United States

Code, the written or oral responses of individuals to inquiries of the

interagency group established under paragraph (1) or the Trade

Representative regarding their personal and professional qualifications,

and financial and other relevant interests, that bear on their suitability for

the placements and appointments described in subparagraph (B), shall be

treated as matters within the jurisdiction of an agency of the United States.

(3)(A) By no later than January 3 of each calendar year, the Trade

Representative shall submit to the Committee on Finance of the Senate and the

Committee on Ways and Means of the House of Representatives (hereafter in

this section referred to as the “appropriate Congressional Committees”) the

preliminary candidate lists of those individuals selected by the Trade

Representative under paragraph (2)(A) to be candidates eligible to serve on
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binational panels or extraordinary challenge committees convened pursuant to

chapter 19 of the Agreement during the 1-year period beginning on April 1 of

such calendar year.

(B) Upon submission of the preliminary candidate lists under

subparagraph (A) to the appropriate Congressional Committees, the Trade

Representative shall consult with the appropriate Congressional

Committees with regard to the individuals listed on the preliminary

candidate lists.

(C) The Trade Representative may add or delete individuals from the

preliminary candidate lists submitted under subparagraph (A) after

consulting the appropriate Congressional Committees with regard to such

addition or deletion. The Trade Representative shall provide to the

appropriate Congressional Committees written notice of any addition or

deletion of an individual from the preliminary candidate lists.

(4)(A) By no later than March 31 of each calendar year, the Trade

Representative shall submit to the appropriate Congressional Committees the

final candidate lists of those individuals selected by the Trade Representative

to be candidates eligible to serve on binational panels and extraordinary

challenge committees convened pursuant to chapter 19 of the Agreement

during the 1-year period beginning on April 1 of such calendar year. An

individual may be included on a final candidate list only if written notice of the

addition of such individual to the preliminary candidate list was submitted to

the appropriate Congressional Committees at least 15 days before the date on

which that final candidate list is submitted to the appropriate Congressional

Committees under this subparagraph.

(B) Except as provided in paragraph (5), no additions may be made to

the final candidate lists after the final candidate lists are submitted to the

appropriate Congressional Committees under subparagraph (A).

(5)(A) If, after the Trade Representative has submitted the final candidate

lists to the appropriate Congressional Committees under paragraph (4)(A) for a

calendar year and before July 1 of such calendar year, the Trade Representative

determines that additional individuals need to be added to a final candidate list,

the Trade Representative shall—

(i) request the interagency group established under paragraph

(1)(A) to prepare a list of individuals who are qualified to be added to

such candidate list,

(ii) select individuals from the list prepared by the interagency

group under paragraph (1)(B)(ii) to be included in a proposed

amendment to such final candidate list, and

(iii) by no later than July 1 of such calendar year, submit to the

appropriate Congressional Committees the proposed amendments to

such final candidate list developed by the Trade Representative under

clause (ii).
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(B) Upon submission of a proposed amendment under subparagraph

(A)(iii) to the appropriate Congressional Committees, the Trade

Representative shall consult with the appropriate Congressional

Committees with regard to the individuals included in the proposed

amendment.

(C) The Trade Representative may add or delete individuals from any

proposed amendment submitted under subparagraph (A)(iii) after

consulting the appropriate Congressional Committees with regard to such

addition or deletion. The Trade Representative shall provide to the

appropriate Congressional Committees written notice of any addition or

deletion of an individual from the proposed amendment.

(D)(i) If the Trade Representative submits under subparagraph (A)(iii)

in any calendar year a proposed amendment to a final candidate list, the

Trade Representative shall, by no later than September 30 of such calendar

year, submit to the appropriate Congressional Committees the final form

of such amendment. On October 1 of such calendar year, such amendment

shall take effect and the individuals included in the final form of such

amendment shall be added to the final candidate list.

(ii) An individual may be included in the final form of an

amendment submitted under clause (i) only if written notice of the

addition of such individual to the proposed form of such amendment

was submitted to the appropriate Congressional Committees at least

15 days before the date on which the final form of such amendment is

submitted under clause (i).

(iii) Individuals added to a final candidate list under clause (i) shall

be eligible to serve on binational panels or extraordinary challenge

committees convened pursuant to chapter 19 of the Agreement, as the

case may be, during the 6-month period beginning on October 1 of

the calendar year in which such addition occurs.

(iv) No additions may be made to the final form of an amendment

described in clause (i) after the final form of such amendment is

submitted to the appropriate Congressional Committees under clause

(i).

(6)(A) The Trade Representative is the only officer of theGovernment of the

United States authorized to act on behalf of the Government of the United

States in making any selection or appointment of an individual to—

(i) the rosters described in Annex 1901.2(1) and Annex 1904.13(1)

of the Agreement, or

(ii) the binational panels or extraordinary challenge committees

convened pursuant to chapter 19 of the Agreement,

that is to be made solely or jointly by the Government of the United

States under the terms of the Agreement.

(B) Except as otherwise provided in paragraph (7)(B), the Trade
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Representative may—

(i) select an individual for placement on the rosters described in

Annex 1901.2(1) and Annex 1904.13(1) of the Agreement during the

1-year period beginning on April 1 of any calendar year,

(ii) appoint an individual to serve as one of those members of any

binational panel or extraordinary challenge committee convened

pursuant to chapter 19 of the Agreement during such 1-year period

who, under the terms of the Agreement, are to be appointed solely by

the Government of the United States, or

(iii) act to make a joint appointment with the Government of

Canada, under the terms of the Agreement, of any individual who is a

citizen or national of the United States to serve as any other member

of such a panel or committee,

only if such individual is on the appropriate final candidate list that was

submitted to the appropriate Congressional Committees under paragraph

(4)(A) during such calendar year or on such list as it may be amended

under paragraph (5)(D)(i).

(7)(A) Except as otherwise provided in this paragraph,

no individual may—

(i) be selected by the Government of the United States for

placement on the rosters described in Annex 1901.2(1) and Annex

1904.13(1) of the Agreement, or

(ii) be appointed solely or jointly by the Government of the United

States to serve as a member of a binational panel or extraordinary

challenge committee convened pursuant to chapter 19 of the

Agreement,

during the 1-year period beginning on April 1 of any calendar year for

which the Trade Representative has not met the requirements of this

subsection.

(B)(i) Notwithstanding paragraphs (3), (4), or (6)(B) (other than

paragraph (3)(A)), individuals listed on the preliminary candidate lists

submitted to the appropriate Congressional Committees under paragraph

(3)(A) may—

(I) be selected by the Trade Representative for placement on

the rosters described in Annex 1901.2(1) and Annex 1904.13(1)

of the Agreement during the 3-month period beginning on the

date on which the Agreement enters into force, and

(II) be appointed solely or jointly by the Trade Representative

under the terms of the Agreement to serve as members of

binational panels or extraordinary challenge committees that are

convened pursuant to chapter 19 of the Agreement during such

3-month period.

(ii) If the Agreement enters into force after January 3, 1989, the
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provisions of this subsection shall be applied with respect to the

calendar year in which the Agreement enters into force—

(I) by substituting “the date that is 30 days after the date on

which the Agreement enters into force” for “January 3 of each

calendar year” in paragraphs (1)(B)(i) and (3)(A), and

(II) by substituting “the date that is 3 months after the date on

which the Agreement enters into force” for “March 31 of each

calendar year” in paragraph (4)(A).

(b) STATUS OF PANELISTS.—Notwithstanding any other provision of law,

individuals appointed by the United States to serve on panels or committees

convened pursuant to chapter 19 of the Agreement, and individuals designated to

assist such appointed individuals, shall not be considered to be employees or special

employees of, or to be otherwise affiliated with, the Government of the United

States.

(c) IMMUNITY OF PANELISTS.—With the exception of acts described in section

777f(d)(3) of the Tariff Act of 1930, as added by this Act, individuals serving on

panels or committees convened pursuant to chapter 19 of the Agreement, and

individuals designated to assist the individuals serving on such panels or

committees, shall be immune from suit and legal process relating to acts performed

by such individuals in their official capacity and within the scope of their functions

as such panelists or committee members or assistants to such panelists or committee

members.

(d) REGULATIONS.—The administering authority under title VII of the Tariff Act

of 1930, the United States International Trade Commission, and the United States

Trade Representative may promulgate such regulations as are necessary or

appropriate to carry out actions in order to implement their respective

responsibilities under chapters 18 and 19 of the Agreement. Initial regulations to

carry out such functions shall be issued prior to the date of entry into force of the

Agreement.

(e) ESTABLISHMENT OF UNITED STATES SECRETARY.—

(1) The President is authorized to establish within any department or agency

of the Federal Government a United States Secretariat which, subject to the

oversight of the interagency group established under subsection (a)(1)(A), shall

facilitate—

(A) the operation of chapters 18 and 19 of the Agreement, and

(B) the work of the binational panels and extraordinary challenge

committees convened under chapters 18 and 19 of the Agreement.

(2) The United States Secretariat established by the President under

paragraph (1) shall not be considered to be an agency for purposes of section

552 of title 5, United States Code.

SEC. 406. AUTHORIZATION OF APPROPRIATIONS FOR THE SECRETARIAT, THE

PANELS, AND THE COMMITTEES.
(a) THE SECRETARIAT.—There are authorized to be appropriated to the
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department or agency within which the United States Secretariat described in

chapter 19 of the Agreement is established the lesser of—

(1) such sums as may be necessary, or

(2) $5,000,000,

for each fiscal year succeeding fiscal year 1988 for the establishment and

operations of such United States Secretariat and for the payment of the United

States share of the expenses of the dispute settlement proceedings under

chapter 18 of the Agreement.

(b) PANELS AND COMMITTEES.—

(1) There are authorized to be appropriated to the Office of theUnited States

Trade Representative for fiscal year 1990, $1,492,000 to pay during such fiscal

year the United States share of the expenses of binational panels and

extraordinary challenge committees convened pursuant to chapter 19 of the

Agreement.

(2) The United States Trade Representative is authorized to transfer to any

department or agency of the United States, from sums appropriated pursuant to

the authorization provided under paragraph (1) or section 141(g)(1) of the

Trade Act of 1974, such funds as may be necessary to facilitate the payment of

the expenses described in paragraph (1).

(3) Funds appropriated for the payment of expenses described in paragraph

(1) during any fiscal year may be expended only to the extent such funds do not

exceed the amount authorized to be appropriated under paragraph (1) for such

fiscal year. This paragraph shall apply, notwithstanding any law enacted after

the date of enactment of this Act, unless such subsequent law specifically

provides that this paragraph shall not apply and specifically cites this

paragraph.

(4) If the Canadian Secretariat described in chapter 19 of the Agreement

provides funds during any fiscal year for the purpose of paying, in accordance

with Annex 1901.2 of the Agreement, the Canadian share of the expenses of

binational panels, the United States Secretariat established under section

405(e)(1) may hereafter retain and use such funds for such purposes.

SEC. 407. TESTIMONY AND PRODUCTION OF PAPERS IN EXTRAORDINARY

CHALLENGES.
(a) AUTHORITY OF EXTRAORDINARY CHALLENGE COMMITTEE TO OBTAIN

INFORMATION.—If an extraordinary challenge committee (hereinafter referred to in

this section as the “committee”) is convened pursuant to article 1904(13) of the

Agreement, and the allegations before the committee include a matter referred to in

article 1904(13)(a)(i) of the Agreement, for the purposes of carrying out its

functions and duties under Annex 1904.13 of the Agreement, the committee—

(1) shall have access to, and the right to copy, any document, paper, or

record pertinent to the subject matter under consideration, in the possession of

any individual, partnership, corporation, association, organization, or other

entity,
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(2) may summon witnesses, take testimony, and administer oaths,

(3) may require any individual, partnership, corporation, association,

organization, or other entity to produce documents, books, or records relating

to the matter in question, and

(4) may require any individual, partnership, corporation, association,

organization, or other entity to furnish in writing, in such detail and in such

form as the committee may prescribe, information in its possession pertaining

to the matter.

Any member of the committee may sign subpoenas, and members of the

committee, when authorized by the committee, may administer oaths and

affirmations, examine witnesses, take testimony, and receive evidence.

(b)WITNESSES ANDEVIDENCE.—The attendance ofwitnesseswho are authorized

to be summoned, and the production of documentary evidence authorized to be

ordered, under subsection (a) may be required from anyplace in theUnited States at

any designated place of hearing. In the case of disobedience to a subpoena

authorized under subsection (a), the committee may request theAttorneyGeneral of

the United States to invoke the aid of any district or territorial court of the United

States in requiring the attendance and testimony of witnesses and the production of

documentary evidence. Such court, within the jurisdiction of which such inquiry is

carried on, may, in case of contumacy or refusal to obey a subpoena issued to any

individual, partnership, corporation, association, organization, or other entity, issue

an order requiring such individual or entity to appear before the committee, or to

produce documentary evidence if so ordered or to give evidence concerning the

matter in question. Any failure to obey such order of the court may be punished by

such court as a contempt thereof.

(c) MANDAMUS.—Any court referred to in subsection (b) shall have jurisdiction

to issue writs of mandamus commanding compliance with the provisions of this

section or any order of the committee made in pursuance thereof.

(d) DEPOSITIONS.—The committee mayorder testimony to be taken by deposition

at any stage of the committee review. Such deposition may be taken before any

person designated by the committee and having power to administer oaths. Such

testimony shall be reduced to writing by the person taking the deposition, or under

the direction of such person, and shall then be subscribed by the deponent. Any

individual, partnership, corporation, association, organization or other entitymaybe

compelled to appear and depose and to produce documentary evidence in the same

manner as witnesses may be compelled to appear and testify and produce

documentary evidence before the committee, as provided in this section.

SEC. 408. REQUESTS FOR REVIEW OF CANADIAN ANTIDUMPING AND

COUNTERVAILING DUTY DETERMINATIONS.
(a) REQUESTS FOR REVIEW BY THE UNITED STATES.—In the case of a final

antidumping or countervailing duty determination of a competent investigating

authority of Canada, as defined in article 1911 of the Agreement, requests by the

United States for binational panel review under article 1904 of the Agreement shall
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be made by the United States Secretary, described in article 1909(4) of the

Agreement.

(b) REQUESTS FOR REVIEW BY A PERSON.—In the case of a final antidumping or

countervailing duty determination of a competent investigating authority of Canada,

as defined in article 1911 of the Agreement, a person, within the meaning of article

1904(5) of the Agreement, may request a binational panel review of such

determination by filing with the United States Secretary, described in article

1909(4) of the Agreement, such a request within the time limit provided for in

article 1904(4) of the Agreement. The receipt of such request by the United States

Secretary shall be deemed to be a request for binational panel review within the

meaning of article 1904(4) of the Agreement. Such request shall contain such

information and be in such form, manner, and style as the administering authority

shall prescribe by regulations. The request for such panel review shall not preclude

the United States, Canada, or any other person from challenging before a binational

panel the basis for a particular request for review.

(c) SERVICE OF REQUEST FOR REVIEW.—Whenever binational panel review is

requested under this section, the United States Secretary shall serve a copy of the

request on all persons who would otherwise be entitled under Canadian law to

commence procedures for judicial review of a final antidumping or countervailing

duty determination made by a competent investigating authority of Canada.

[SEC. 409. SUBSIDIES.
Suspended, as provided in section 501(c)(3) (reprinted elsewhere).]
SEC. 410. TERMINATION OF AGREEMENT.
(a) IN GENERAL.—If—

(1) no agreement is entered into between the United States and Canada on a

substitute system of rules for antidumping and countervailing duties before the

date that is 7 years after the date on which the Agreement enters into force, and

(2) the President decides not to exercise the rights of the United States under

article 1906 of the Agreement to terminate the Agreement,

the President shall submit to the Congress a report on such decision which

explains why continued adherence to the Agreement is in the national economic

interest of the United States. In calculating the 7-year period referred to in

paragraph (1), any time during which Canada is a NAFTA country (as defined in

section 2(4) of the North American Free Trade Agreement Implementation Act)

shall be disregarded.

[(b) TRANSITION PROVISIONS.—Suspended as provided in section 501(c)(3).]

TITLE V—EFFECTIVE DATES AND SEVERABILITY

SEC. 501. EFFECTIVE DATES.
(a) IN GENERAL.—Except as provided in subsection (b), the provisions of this

Act, and the amendments made by this Act, shall take effect on the date the

Agreement enters into force.
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(b) EXCEPTIONS.—Sections 1 and 2, title I, section 304 (except subsection (f)),

section 309, this section and section 502 shall take effect on the date of enactment

of this Act.

(c) TERMINATION OR SUSPENSION OF AGREEMENT.—

(1) TERMINATIONOFAGREEMENT.—On the date the Agreement ceases to be

in force, the provision of this Act (other than this paragraph and section

410(b)), and the amendments made by this Act, shall cease to have effect.

(2) EFFECTOFAGREEMENTSUSPENSION.—An agreement by theUnited States

and Canada to suspend the operation of the Agreement shall not be deemed to

cause the Agreement to cease to be in force within the meaning of paragraph

(1).

(3) SUSPENSION RESULTING FROM NAFTA.—On the date the United States

and Canada agree to suspend the operation of the Agreement by reason of the

entry into force between them of the North American Free Trade Agreement,

the following provisions of this Act are suspended and shall remain suspended

until such time as the suspension of the Agreement may be terminated:

(A) Sections 204(a) and (b) and 205(a).

(B) Sections 302 and 304(f).

(C) Sections 404, 409, and 410(b).

SEC. 502. SEVERABILITY.
If any provision of this Act, any amendment made by this Act, or the application

of such a provision or amendment to any person or circumstances is held to be

invalid, the remainder of this Act, the remaining amendments made by this Act, and

the application of such provision or amendment to persons or circumstances other

than those to which it is held invalid, shall not be affected thereby.

Automotive Products Trade Act of 1965, as amended

[Excerpts]

[19 U.S.C. 2001 et seq.; Public Law 89-283, as amended by Public Law 96-39 and Public Law 100-

418]

TITLE I—SHORT TITLE AND PURPOSES

SEC. 101. SHORT TITLE.
This Act may be cited as the “Automotive Products Trade Act of 1965.”

SEC. 102. CONGRESSIONAL DECLARATION OF PURPOSES.
The purposes of this Act are—

(1) to provide for the implementation of the Agreement Concerning

Automotive Products Between theGovernment of theUnited States ofAmerica

and the Government of Canada signed on January 16, 1965 (hereinafter

referred to as the “Agreement”), in order to strengthen the economic relations

and expand trade in automotive products between the United States and
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Canada; and

(2) to authorize the implementation of such other international agreements

providing for the mutual reduction or elimination of duties applicable to

automotive products as the Government of the United States may hereafter

enter into.

TITLE II—BASIC AUTHORITIES

SEC. 201. IMPLEMENTATION OF THE AGREEMENT.
(a) IMPLEMENTATION OF THE AGREEMENT.—The President is authorized to

proclaim the modifications of the “Harmonized Tariff Schedule” of the United

States provided for in title IV of this Act.

(b) DUTY-FREE TREATMENT OF CANADIAN MOTOR-VEHICLE EQUIPMENT.—At

any time after the issuance of the proclamation authorized by subsection (a), the

President is authorized to proclaim further modifications of the “Harmonized Tariff

Schedule” of the United States to provide for the duty-free treatment of any

Canadian article which is original motor-vehicle equipment (as defined by such

Schedules as modified pursuant to subsection (a)) if he determines that the

importation of such article is actually or potentially of commercial significance and

that such duty-free treatment is required to carry out the Agreement.

SEC. 202. IMPLEMENTATION OF OTHER AGREEMENTS.
This section (Act Oct. 21, 1965, P.L. 89-283, Title II, § 202, 79 Stat. 1016)

terminated by its own terms on Oct. 22, 1965. This section related to the

modification of tariff schedules to implement duty free motor vehicle agreements

and duty reduced or duty free automotive product agreements, the necessity for

advice and public notice prior to negotiation of such agreements, the transmission to

the Congress of copies of such agreements, and Presidential proclamations to

implement such agreements.

SEC. 203. EFFECTIVE DATE OF PROCLAMATIONS.
(a) RETROACTIVEEFFECT;AUTHORITYOFPRESIDENT.—Subject to subsection (b),

the President is authorized, notwithstanding section 514 of the Tariff Act of 1930

(19 U.S.C., sec. 1514) or any other provision of law, to give retroactive effect to

any proclamation issued pursuant to section 201 of this Act as of the earliest date

after January 17, 1965, which he determines to be practicable.

(b) FILING OF REQUEST WITH CUSTOMS OFFICER.—In the case of liquidated

customs entries, the retroactive effect pursuant to subsection (a) of any

proclamation shall apply only upon request therefor filed with the customs officer

concerned on or before the 90th day after the date of such proclamation and subject

to such other conditions as the President may specify.

SEC. 204. TERMINATION OF PROCLAMATIONS.
The President is authorized at any time to terminate, in whole or in part, any

proclamation issued pursuant to section 201 or 202 of this Act.

SEC. 205. SPECIAL REPORTS TO CONGRESS.
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(a) REPORT ON COMPREHENSIVE REVIEW.—No later than August 31, 1968, the

President shall submit to the Senate and the House of Representatives a special

report on the comprehensive review called for byArticle IV(c) of theAgreement. In

such report he shall advise the Congress of the progress made toward the

achievement of the objectives of Article I of the Agreement.

(b) REPORT ON INCREASE ON CANADIAN VALUE ADDED.—Whenever the

President finds that anymanufacturer has entered into any undertaking, by reason of

governmental action, to increase the Canadian value added of automobiles, buses,

specified commercial vehicles, or original equipment parts produced by such

manufacturer in Canada after August 31, 1968, he shall report such finding to the

Senate and the House of Representatives. The President shall also report whether

such undertaking is additional to undertakings agreed to in letters of undertaking

submitted by such manufacturer before the date of enactment of this Act.

(c) RECOMMENDATIONS.—The reports provided for in subsections (a) and (b) of

this section shall include recommendations for such further steps, including

legislative action, if any, as may be necessary for the achievement of the purposes

of the Agreement and this Act.

TITLE III—TARIFF ADJUSTMENT AND OTHER ADJUSTMENT
ASSISTANCE

SEC. 301. GENERAL AUTHORITY.
Subject to section 302 of this Act, a petition may be filed for tariff adjustment or

for a determination of eligibility to apply for adjustment assistance under title III of

the Trade Expansion Act of 1962 (19 U.S.C., sec. 1901-1991) as though the

reduction or elimination of a duty proclaimed by the President pursuant to section

201 or 202 of this Act were a concession granted under a trade agreement referred

to in section 301 of the Trade Expansion Act of 1962.

SEC. 302. SPECIAL AUTHORITY DURING TRANSITIONAL PERIOD UNDER THE

AGREEMENT.
[Omitted]

SEC. 303. ADJUSTMENT ASSISTANCE RELATED TO OTHER AGREEMENTS.
[Omitted]

These sections (Act Oct. 21, 1965, P.L. 89-283, Title III, §§ 302, 303, 79 Stat.

1018, 1021; Nov. 6, 1978, P.L. 95-598, Title III, § 316, 92 Stat. 2678) were omitted

from the Code as obsolete. Section 2022 set forth procedures for Presidential

certification of petitions filed by firms or group of workers for determination of

eligibility to apply for adjustment assistance after the 90th day after Oct. 21, 1965,

and before July 1, 1968. Section 2023 required the President, at the time he

transmitted an agreement under former 19 USC § 2012(d)(1), to recommend

legislation concerning adjustment assistance to firms and works in light of the

anticipated economic impact of the reduction of duties provided for by such

agreement.
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SEC. 304. AUTHORIZATION OF APPROPRIATIONS.
There are hereby authorized to be appropriated such sums as may be necessary

from time to time to carry out the provisions of this title, which sums are authorized

to be appropriated to remain available until expended.

TITLE V—GENERAL PROVISIONS

SEC. 501. AUTHORITIES; DELEGATION OF FUNCTIONS; RULES AND

REGULATIONS.
The head of any agency performing functions authorized by this Act may—

(1) authorize the head of any agency to perform any of such functions;

and

(2) prescribe such rules and regulations as may be necessary to perform

such functions.

SEC. 502. ANNUAL REPORT TO CONGRESS.
The President shall submit to the Congress an annual report on the

implementation of this Act. Such report shall include information regarding new

negotiations, reductions or eliminations of duties, reciprocal concessions obtained,

and other information relating to activities under this Act. Such report shall also

include information providing an evaluation of the Agreement and this Act in

relation to the total national interest, and specifically shall include, to the extent

practicable, information with respect to—

(1) the production of motor vehicles and motor vehicle parts in the United

States and Canada,

(2) the retail prices of motor vehicles and motor vehicles parts in the United

States and Canada,

(3) employment in the motor vehicle industry and motor vehicle parts in

industry in the United States and Canada, and

(4) United States and Canadian trade in motor vehicles and motor vehicle

parts, particularly trade between the United States and Canada.

SEC. 503. APPLICABILITY OF ANTIDUMPING AND ANTITRUST LAWS.
Nothing contained in this Act shall be construed to affect or modify the

provisions of subtitle B of title VII of the Tariff Act of 1930, or of any of the

antitrust laws as designated in section 1 of the Act entitled “An Act to supplement

existing laws against unlawful restraints and monopolies, and for other purposes”,

approved October 15, 1914 (15 U.S.C. 12).

General Note 5 of the Harmonized Tariff Schedule
AUTOMOTIVE PRODUCTS AND MOTOR VEHICLES ELIGIBLE FOR SPECIAL TARIFF

TREATMENT.—Articles entered under the Automotive Products Trade Act are

subject to the following provisions:

(a) Motor vehicles and original motor-vehicle equipment which are Canadian

articles and which fall in provisions for which the rate of duty “Free (B)” appears in
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the “Special” subcolumn may be entered free of duty. As used in this note—

(1) The term “Canadian article” means an article which originates inCanada,

as defined in general note 12.

(2) The term “original motor-vehicle equipment”, as usedwith reference to a

Canadian article (as defined above), means such a Canadian article which has

been obtained from a supplier in Canada under or pursuant to a written order,

contract or letter of intent of a bona fide motor vehicle manufacturer in the

United States, and which is a fabricated component originating in Canada, as

defined in general note 12, and intended for use as original equipment in the

manufacture in the United States of a motor vehicle, but the term does not

include trailers or articles to be used in their manufacture.

(3) The term “motor vehicle”, as used in this note, means a motor vehicle of

a kind described in headings 8702, 8703 and 8704 of chapter 87 (excluding an

electric trolley bus and a three-wheeled vehicle) or an automobile truck tractor

principally designed for the transport of persons or goods.

(4) The term “bona fide motor-vehicle manufacturer” means a person who,

upon application to the Secretary of Commerce, is determined by the Secretary

to have produced no fewer than 15 complete motor vehicles in the United

States during the previous 12 months, and to have installed capacity in the

United States to produce 10 or more complete motor vehicles per 40-hour

week. The Secretary of Commerce shall maintain, and publish from time to

time in the Federal Register, a list of the names and addresses of bona fide

motor-vehicle manufacturers.

(b) If any Canadian article accorded the status of original motor-vehicle

equipment is not so used in the manufacture in the United States of motor vehicles,

such Canadian article or its value (to be recovered from the importer or other person

who diverted the article from its intended use as original motor-vehicle equipment)

shall be subject to forfeiture, unless at the time of the diversion of the Canadian

article the United States Customs Service is notified in writing, and, pursuant to

arrangements made with the Service—

(1) the Canadian article is, under customs supervision, destroyed or exported,

or

(2) duty is paid to the United States Government in an amount equal to the

duty which would have been payable at the time of entry if the Canadian article

had not been entered as original motor-vehicle equipment.

J. BILATERAL TRADE RELATIONS WITH JORDAN

United States-Jordan Free Trade Area Implementation Act

[19 U.S.C. 2112 note, Public Law 107-043]

SECTION 1. SHORT TITLE.
This Act may be cited as the “United States-Jordan Free Trade Area
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Implementation Act”.

SEC. 2. PURPOSES.

The purposes of this Act are—

(1) to implement the agreement between the United States and Jordan

establishing a free trade area;

(2) to strengthen and develop the economic relations between the United

States and Jordan for their mutual benefit; and

(3) to establish free trade between the two nations through the removal of

trade barriers.

SEC. 3. DEFINITIONS.

For purposes of this Act:

(1) AGREEMENT.—The term“Agreement”means theAgreement between the

United States of America and the Hashemite Kingdom of Jordan on the

Establishment of a Free Trade Area, entered into on October 24, 2000.

(2) HTS.—The term “HTS” means the Harmonized Tariff Schedule of the

United States.

TITLE I—TARIFF MODIFICATIONS; RULES OF ORIGIN

SEC. 101. TARIFF MODIFICATIONS.
(a) TARIFFMODIFICATIONS PROVIDED FOR IN THE AGREEMENT.—The President

may proclaim—

(1) such modifications or continuation of any duty;

(2) such continuation of duty-free or excise treatment; or

(3)such additional duties,

as the President determines to be necessary or appropriate to carry out article 2.1

of the Agreement and the schedule of duty reductions with respect to Jordan set

out in Annex 2.1 of the Agreement.

(b) OTHER TARIFFMODIFICATIONS.—The President may proclaim—

(1) such modifications or continuation of any duty;

(2) such continuation of duty-free or excise treatment; or

(3) such additional duties,

as the President determines to be necessary or appropriate tomaintain the general

level of reciprocal and mutually advantageous concessionswith respect to Jordan

provided for by the Agreement.

SEC. 102. RULES OF ORIGIN.
(a) IN GENERAL.—

(1) ELIGIBLE ARTICLES.—

(A) IN GENERAL.—The reduction or elimination of any duty imposed on

any article by the United States provided for in the Agreement shall apply

only if—

(i) that article is imported directly from Jordan into the customs

territory of the United States; and
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(ii) that article—

(I) is wholly the growth, product, or manufacture of Jordan; or

(II) is a new or different article of commerce that has been

grown, produced, or manufactured in Jordan and meets the

requirements of subparagraph (B).

(B) REQUIREMENTS.—

(i) GENERALRULE.—The requirements of this subparagraph are that

with respect to an article described in subparagraph (A)(ii)(II), the

sum of—

(I) the cost or value of the materials produced in Jordan, plus

(II) the direct costs of processing operations performed in

Jordan,

is not less than 35 percent of the appraised value of such article

at the time it is entered.

(ii) MATERIALS PRODUCED IN UNITED STATES.—If the cost or value

of materials produced in the customs territory of the United States is

included with respect to an article to which this paragraph applies, an

amount not to exceed 15 percent of the appraised value of the article

at the time it is entered that is attributable to such United States cost

or value may be applied toward determining the percentage referred

to in clause (i).

(2) EXCLUSIONS.—No article may be considered to meet the requirements of

paragraph (1)(A) by virtue of having merely undergone—

(A) simple combining or packaging operations; or

(B) mere dilution with water or mere dilution with another substance

that does not materially alter the characteristics of the article.

(b) DIRECT COSTS OF PROCESSING OPERATIONS.—

(1) IN GENERAL.—As used in this section, the term "direct costs of

processing operations" includes, but is not limited to—

(A) all actual labor costs involved in the growth, production,

manufacture, or assembly of the specific merchandise, including fringe

benefits, on-the-job training, and the cost of engineering, supervisory,

quality control, and similar personnel; and

(B) dies, molds, tooling, and depreciation onmachinery and equipment

which are allocable to the specific merchandise.

(2) EXCLUDED COSTS.—The term "direct costs of processing operations"

does not include costs which are not directly attributable to the merchandise

concerned, or are not costs of manufacturing the product, such as—

(A) profit; and

(B) general expenses of doing business which are either not allocable to

the specific merchandise or are not related to the growth, production,

manufacture, or assembly of the merchandise, such as administrative

salaries, casualty and liability insurance, advertising, and salesmen's
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salaries, commissions, or expenses.

(c) TEXTILE AND APPARELARTICLES.—

(1) IN GENERAL.—A textile or apparel article imported directly from Jordan

into the customs territory of the United States shall be considered to meet the

requirements of paragraph (1)(A) of subsection (a) only if—

(A) the article is wholly obtained or produced in Jordan;

(B) the article is a yarn, thread, twine, cordage, rope, cable, or braiding,

and—

(i) the constituent staple fibers are spun in Jordan, or

(ii) the continuous filament is extruded in Jordan;

(C) the article is a fabric, including a fabric classified under chapter 59

of the HTS, and the constituent fibers, filaments, or yarns are woven,

knitted, needled, tufted, felted, entangled, or transformed by any other

fabric-making process in Jordan; or

(D) the article is any other textile or apparel article that is wholly

assembled in Jordan from its component pieces.

(2) DEFINITION.—For purposes of paragraph (1), an article is "wholly

obtained or produced in Jordan" if it is wholly the growth, product, or

manufacture of Jordan.

(3) SPECIAL RULES.—

(A) CERTAIN MADE-UP ARTICLES, TEXTILE ARTICLES IN THE PIECE, AND

CERTAIN OTHER TEXTILES AND TEXTILE ARTICLES.—Notwithstanding

paragraph (1)(D) and except as provided in subparagraphs (C) and (D) of

this paragraph, subparagraph (A), (B), or (C) of paragraph (1), as

appropriate, shall determine whether a good that is classified under one of

the following headings or subheadings of the HTS shall be considered to

meet the requirements of paragraph (1)(A) of subsection (a): 5609, 5807,

5811, 6209.20.50.40, 6213, 6214, 6301, 6302, 6304, 6305, 6306,

6307.10, 6307.90, 6308, and 9404.90.

(B) CERTAIN KNIT-TO-SHAPE TEXTILES AND TEXTILE ARTICLES.—

Notwithstanding paragraph (1)(D) and except as provided in

subparagraphs (C) and (D) of this paragraph, a textile or apparel article

which is knit-to-shape in Jordan shall be considered to meet the

requirements of paragraph (1)(A) of subsection (a).

(C) CERTAIN DYED AND PRINTED TEXTILES AND TEXTILE ARTICLES.—

Notwithstanding paragraph (1)(D), a good classified under heading

6117.10, 6213.00, 6214.00. 6302.22, 6302.29, 6302.52, 6302.53,

6302.59, 6302.92, 6302.93, 6302.99, 6303.92, 6303.99, 6304.19,

6304.93, 6304.99, 9404.90.85, or 9404.90.95 of the HTS, except for a

good classified under any such heading as of cotton or of wool or

consisting of fiber blends containing 16 percent or more by weight of

cotton, shall be considered to meet the requirements of paragraph (1)(A)

of subsection (a) if the fabric in the good is both dyed and printed in
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Jordan, and such dyeing and printing is accompanied by 2 or more of the

following finishing operations: bleaching, shrinking, fulling, napping,

decating, permanent stiffening, weighting, permanent embossing, or

moireing.

(D) FABRICS OF SILK, COTTON,MANMADE FIBERORVEGETABLEFIBER.—

Notwithstanding paragraph (1)(C), a fabric classified under the HTS as of

silk, cotton, man-made fiber, or vegetable fiber shall be considered tomeet

the requirements of paragraph (1)(A) of subsection (a) if the fabric is both

dyed and printed in Jordan, and such dyeing and printing is accompanied

by 2 or more of the following finishing operations: bleaching, shrinking,

fulling, napping, decating, permanent stiffening, weighting, permanent

embossing, or moireing.

(4) MULTICOUNTRYRULE.—If the origin of a textile or apparel article cannot

be determined under paragraph (1) or (3), then that article shall be considered

to meet the requirements of paragraph (1)(A) of subsection (a) if—

(A) the most important assembly or manufacturing process occurs in

Jordan; or

(B) if the applicability of paragraph (1)(A) of subsection (a) cannot be

determined under subparagraph (A), the last important assembly or

manufacturing occurs in Jordan.

(d) EXCLUSION.—A good shall not be considered to meet the requirements of

paragraph (1)(A) of subsection (a) if the good—

(1) is imported into Jordan, and, at the time of importation, would be

classified under heading 0805 of the HTS; and

(2) is processed in Jordan into a good classified under any of subheadings

2009.11 through 2009.30 of the HTS.

(e) REGULATIONS.—The Secretary of the Treasury, after consultation with the

United States Trade Representative, shall prescribe such regulations as may be

necessary to carry out this section.

TITLE II—RELIEF FROM IMPORTS

Subtitle A—General Provisions
SEC. 201. DEFINITIONS.
As used in this title:

(1) COMMISSION.—The term "Commission" means the United States

International Trade Commission.

(2) JORDANIANARTICLE.—The term "Jordanian article" means an article that

qualifies for reduction or elimination of a duty under section 102.

Subtitle B—Relief From Imports Benefiting From The Agreement
SEC. 211. COMMENCING OF ACTION FOR RELIEF.
(a) FILING OF PETITION.—
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(1) IN GENERAL.—A petition requesting action under this subtitle for the

purpose of adjusting to the obligations of the United States under the

Agreement may be filed with the Commission by an entity, including a trade

association, firm, certified or recognized union, or group of workers that is

representative of an industry. The Commission shall transmit a copy of any

petition filed under this subsection to the United States Trade Representative.

(2) PROVISIONAL RELIEF.—An entity filing a petition under this subsection

may request that provisional relief be provided as if the petition had been filed

under section 202(a) of the Trade Act of 1974.

(3) CRITICAL CIRCUMSTANCES.—Any allegation that critical circumstances

exist shall be included in the petition.

(b) INVESTIGATION AND DETERMINATION.—

(1) IN GENERAL.—Upon the filing of a petition under subsection (a), the

Commission, unless subsection (d) applies, shall promptly initiate an

investigation to determine whether, as a result of the reduction or elimination of

a duty provided for under the Agreement, a Jordanian article is being imported

into the United States in such increased quantities, in absolute terms or relative

to domestic production, and under such conditions that imports of the

Jordanian article alone constitute a substantial cause of serious injury or threat

thereof to the domestic industry producing an article that is like, or directly

competitive with, the imported article.

(2) CAUSATION.—For purposes of this subtitle, a Jordanian article is being

imported into the United States in increased quantities as a result of the

reduction or elimination of a duty provided for under the Agreement if the

reduction or elimination is a cause that contributes significantly to the increase

in imports. Such cause need not be equal to or greater than any other cause.

(c) APPLICABLE PROVISIONS.—The following provisions of section 202 of the

Trade Act of 1974 (19 U.S.C. 2252) apply with respect to any investigation initiated

under subsection (b):

(1) Paragraphs (1)(B) and (3) of subsection (b).

(2) Subsection (c).

(3) Subsection (d).

(d) ARTICLESEXEMPTFROM INVESTIGATION.—No investigationmaybe initiated

under this section with respect to any Jordanian article if import relief has been

provided under this subtitle with respect to that article.

SEC. 212. COMMISSION ACTION ON PETITION.
(a) DETERMINATION.—By no later than 120 days (180 days if critical

circumstances have been alleged) after the date on which an investigation is

initiated under section 211(b) with respect to a petition, the Commission shall make

the determination required under that section.

(b) ADDITIONAL FINDING AND RECOMMENDATION IF DETERMINATION

AFFIRMATIVE.—If the determination made by the Commission under subsection (a)

with respect to imports of an article is affirmative, the Commission shall find, and
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recommend to the President in the report required under subsection (c), the amount

of import relief that is necessary to remedy or prevent the injury found by the

Commission in the determination and to facilitate the efforts of the domestic

industry to make a positive adjustment to import competition. The import relief

recommended by the Commission under this subsection shall be limited to that

described in section 213(c).

(c) REPORT TO PRESIDENT.—No later than the date that is 30 days after the date

on which a determination is made under subsection (a) with respect to an

investigation, the Commission shall submit to the President a report that shall

include—

(1) a statement of the basis for the determination;

(2) dissenting and separate views; and

(3) any finding made under subsection (b) regarding import relief.

(d) PUBLICNOTICE.—Upon submitting a report to the President under subsection

(c), the Commission shall promptly make public such report (with the exception of

information which the Commission determines to be confidential) and shall cause a

summary thereof to be published in the Federal Register.

(e) APPLICABLE PROVISIONS.—For purposes of this subtitle, the provisions of

paragraphs (1), (2), and (3) of section 330(d) of the Tariff Act of 1930 (19 U.S.C.

1330(d)) shall be applied with respect to determinations and findings made under

this section as if such determinations and findings were made under section 202 of

the Trade Act of 1974 (19 U.S.C. 2252).

SEC. 213. PROVISION OF RELIEF.
(a) IN GENERAL.—No later than the date that is 30 days after the date on which

the President receives the report of the Commission containing an affirmative

determination of the Commission under section 212(a), the President shall provide

relief from imports of the article that is the subject of such determination to the

extent that the President determines necessary to prevent or remedy the injury found

by the Commission and to facilitate the efforts of the domestic industry to make a

positive adjustment to import competition, unless the President determines that the

provision of such relief is not in the national economic interest of the United States

or, in extraordinary circumstances, that the provision of such relief would cause

serious harm to the national security of the United States.

(b) NATIONAL ECONOMIC INTEREST.—The President may determine under

subsection (a) that providing import relief is not in the national economic interest of

the United States only if the President finds that taking such action would have an

adverse impact on the United States economy clearly greater than the benefits of

taking such action.

(c) NATURE OFRELIEF.—The import relief (including provisional relief) that the

President is authorized to provide under this subtitle with respect to imports of an

article is—

(1) the suspension of any further reduction provided for under the United

States Schedule to Annex 2.1 of the Agreement in the duty imposed on that
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article;

(2) an increase in the rate of duty imposed on such article to a level that does

not exceed the lesser of—

(A) the column 1 general rate of duty imposed under the HTS on like

articles at the time the import relief is provided; or

(B) the column 1 general rate of duty imposed under the HTS on like

articles on the day before the date on which the Agreement enters into

force; or

(3) in the case of a duty applied on a seasonal basis to that article, an increase

in the rate of duty imposed on the article to a level that does not exceed the

column 1 general rate of duty imposed under the HTS on the article for the

corresponding season occurring immediately before the date on which the

Agreement enters into force.

(d) PERIOD OF RELIEF.—The import relief that the President is authorized to

provide under this section may not exceed 4 years.

(e) RATEAFTERTERMINATIONOFIMPORTRELIEF.—When import relief under this

subtitle is terminated with respect to an article—

(1) the rate of duty on that article after such termination and on or before

December 31 of the year in which termination occurs shall be the rate that,

according to the United States Schedule to Annex 2.1 of the Agreement for the

staged elimination of the tariff, would have been in effect 1 year after the

initiation of the import relief action under section 211; and

(2) the tariff treatment for that article after December 31 of the year inwhich

termination occurs shall be, at the discretion of the President, either—

(A) the rate of duty conforming to the applicable rate set out in the

United States Schedule to Annex 2.1; or

(B) the rate of duty resulting from the elimination of the tariff in equal

annual stages ending on the date set out in the United States Schedule to

Annex 2.1 for the elimination of the tariff.

SEC. 214. TERMINATION OF RELIEF AUTHORITY.
(a) GENERALRULE.—Except as provided in subsection (b), no import relief may

be provided under this subtitle after the date that is 15 years after the date on which

the Agreement enters into force.

(b) EXCEPTION.—Import relief may be provided under this subtitle in the case of

a Jordanian article after the date on which such relief would, but for this subsection,

terminate under subsection (a), but only if the Government of Jordan consents to

such provision.

SEC. 215. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under section 213 shall be treated as action

taken under chapter 1 of title II of such Act.

SEC. 216. SUBMISSION OF PETITIONS.
A petition for import relief may be submitted to the Commission under—



- 1525 -

(1) this subtitle;

(2) chapter 1 of title II of the Trade Act of 1974; or

(3) under both this subtitle and such chapter 1 at the same time, inwhich case

the Commission shall consider such petitions jointly.

Subtitle C—Cases Under Title II of The Trade Act of 1974

SEC. 221. FINDINGS AND ACTION ON JORDANIAN IMPORTS.
(a) EFFECTOF IMPORTS.—If, in any investigation initiated under chapter 1 of title

II of the Trade Act of 1974, the Commission makes an affirmative determination (or

a determination which the President may treat as an affirmative determination under

such chapter by reason of section 330(d) of the Tariff Act of 1930), the Commission

shall also find (and report to the President at the time such injury determination is

submitted to the President) whether imports of the article from Jordan are a

substantial cause of serious injury or threat thereof.

(b) PRESIDENTIALACTIONREGARDINGJORDANIAN IMPORTS.—In determining the

nature and extent of action to be taken under chapter 1 of title II of the Trade Act of

1974, the President shall determine whether imports from Jordan are a substantial

cause of the serious injury found by the Commission and, if such determination is in

the negative, may exclude from such action imports from Jordan.

[SEC. 222. TECHNICAL AMENDMENT.]

TITLE III—TEMPORARY ENTRY

SEC. 301. NONIMMIGRANT TRADERS AND INVESTORS.
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Upon the basis of reciprocity secured by the Agreement, an alien who is a

national of Jordan (and any spouse or child (as defined in section 101(b)(1) of the

Immigration and Nationality Act (8 U.S.C. 1101(b)(1)) of the alien, if

accompanying or following to join the alien) shall be considered as entitled to enter

the United States under and in pursuance of the provisions of the Agreement as a

nonimmigrant described in section 101(a)(15)(E) of the Immigration and

Nationality Act (8 U.S.C. 1101(a)(15)(E)), if the entry is solely for a purpose

described in clause (i) or (ii) of such section and the alien is otherwise admissible to

the United States as such a nonimmigrant.

TITLE IV—GENERAL PROVISIONS

SEC. 401. RELATIONSHIPOFTHEAGREEMENTTOUNITEDSTATESANDSTATELAW.
(a) RELATIONSHIP OF AGREEMENT TO UNITED STATES LAW.—

(1) UNITED STATES LAW TO PREVAIL IN CONFLICT.—No provision of the

Agreement, nor the application of any such provision to any person or

circumstance, that is inconsistent with any law of the United States shall have

effect.

(2) CONSTRUCTION.—Nothing in this Act shall be construed—

(A) to amend or modify any law of the United States; or

(B) to limit any authority conferred under any law of the United States,

unless specifically provided for in this Act.

(b) RELATIONSHIP OF AGREEMENT TO STATE LAW.—

(1) LEGAL CHALLENGE.—No State law, or the application thereof, may be

declared invalid as to any person or circumstance on the ground that the

provision or application is inconsistent with the Agreement, except in an action

brought by the United States for the purpose of declaring such law or

application invalid.

(2) DEFINITION OF STATE LAW.—For purposes of this subsection, the term

"State law" includes—

(A) any law of a political subdivision of a State; and

(B) any State law regulating or taxing the business of insurance.

(c) EFFECT OF AGREEMENTWITH RESPECT TO PRIVATE REMEDIES.—No person

other than the United States—

(1) shall have any cause of action or defense under the Agreement; or

(2) may challenge, in any action brought under any provision of law, any

action or inaction by any department, agency, or other instrumentality of the

United States, any State, or any political subdivision of a State on the ground

that such action or inaction is inconsistent with the Agreement.

SEC. 402. AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated for each fiscal year after fiscal year 2001

to the Department of Commerce not more than $100,000 for the payment of the

United States share of the expenses incurred in dispute settlement proceedings
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under article 17 of the Agreement.

SEC. 403. IMPLEMENTING REGULATIONS.
After the date of enactment of this Act—

(1) the President may proclaim such actions; and

(2) other appropriate officers of theUnited Statesmay issue such regulations,

as may be necessary to ensure that any provision of this Act, or amendmentmade

by this Act, that takes effect on the date the Agreement enters into force is

appropriately implemented on such date, but no such proclamation or regulation

may have an effective date earlier than the date the Agreement enters into force.

SEC. 404. EFFECTIVE DATES; EFFECT OF TERMINATION.
(a) EFFECTIVE DATES.—Except as provided in subsection (b), the provisions of

this Act and the amendments made by this Act take effect on the date theAgreement

enters into force.

(b) EXCEPTIONS.—Sections 1 through 3 and this title take effect on the date of the

enactment of this Act.

(c) TERMINATION OF THE AGREEMENT.—On the date on which the Agreement

ceases to be in force, the provisions of this Act (other than this subsection) and the

amendments made by this Act, shall cease to be effective.

K. BILATERAL TRADE RELATIONS WITH CHILE

United States-Chile Free Trade Agreement Implementation Act

[19 U.S.C. 3805 note; Public Law 108-77]

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the “United States-Chile Free Trade

Agreement Implementation Act”.

(b) [Omitted--This subsection contained a table of contents.]

SEC. 2. PURPOSES.
The purposes of this Act are—

(1) to approve and implement the Free Trade

Agreement between the United States and the Republic of Chile entered into

under the authority of section 2103(b) of the Bipartisan Trade Promotion

Authority Act of 2002;

(2) to strengthen and develop economic relations between the United States

and Chile for their mutual benefit;

(3) to establish free trade between the 2 nations through the reduction and

elimination of barriers to trade in goods and services and to investment; and

(4) to lay the foundation for further cooperation to expand and enhance the

benefits of such Agreement.

SEC. 3. DEFINITIONS.
In this Act:
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(1) AGREEMENT.—The term “Agreement” means the United States-Chile

Free Trade Agreement approved by the Congress under section 101(a)(1).

(2) HTS.—The term “HTS” means the Harmonized Tariff Schedule of the

United States.

(3) Textile or apparel good. The term 'textile or apparel good' means a good

listed in the Annex to the Agreement on Textiles and Clothing referred to in

section 101(d)(4) of the Uruguay Round Agreements Act (19 U.S.C.

3511(d)(4)).

TITLE I—APPROVALOF,ANDGENERALPROVISIONSRELATINGTO,
THE AGREEMENT

SEC. 101. APPROVAL AND ENTRY INTO FORCE OF THE AGREEMENT.
(a) APPROVAL OF AGREEMENT AND STATEMENT OF ADMINISTRATIVE ACTION.—

Pursuant to section 2105 of the Bipartisan Trade Promotion Authority Act of 2002

(19 U.S.C. 3805) and section 151 of the Trade Act of 1974 (19 U.S.C. 2191), the

Congress approves—

(1) the United States-Chile Free Trade Agreement entered into on June 6,

2003, with the Government of Chile and submitted to the Congress on July 15,

2003; and

(2) the statement of administrative action proposed to implement the

Agreement that was submitted to the Congress on July 15, 2003.

(b) CONDITIONS FOR ENTRY INTO FORCEOFTHEAGREEMENT.—At such time as the

President determines that Chile has taken measures necessary to bring it into

compliance with the provisions of the Agreement that take effect on the date on

which the Agreement enters into force, the President is authorized to exchange

notes with the Government of Chile providing for the entry into force, on or after

January 1, 2004, of the Agreement for the United States.

SEC. 102. RELATIONSHIP OF THE AGREEMENT TO UNITED STATES AND STATE
LAW.
(a) RELATIONSHIP TO UNITED STATES LAW.—

(1) UNITED STATES LAW TO PREVAIL IN CONFLICT.— No provision of the

Agreement, nor the application of any such provision to any person or

circumstance, which is inconsistent with any lawof theUnited States shall have

effect.

(2) CONSTRUCTION.—Nothing in this Act shall be construed—

(A) to amend or modify any law of the United States, or

(B) to limit any authority conferred under any law of the United States,

unless specifically provided for in this Act.

(b) RELATIONSHIP OF AGREEMENT TO STATE LAW.—

(1) LEGAL CHALLENGE.—No State law, or the application thereof, may be

declared invalid as to any person or circumstance on the ground that the

provision or application is inconsistent with the Agreement, except in an action
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brought by the United States for the purpose of declaring such law or

application invalid.

(2) DEFINITION OF STATE LAW.—For purposes of this subsection, the term

'State law' includes—

(A) any law of a political subdivision of a State; and

(B) any State law regulating or taxing the business of insurance.

(c) EFFECTOFAGREEMENTWITHRESPECTTOPRIVATEREMEDIES.—No person other

than the United States—

(1) shall have any cause of action or defense under the Agreement or by

virtue of Congressional approval thereof; or

(2) may challenge, in any action brought under any provision of law, any

action or inaction by any department, agency, or other instrumentality of the

United States, any State, or any political subdivision of a State on the ground

that such action or inaction is inconsistent with the Agreement.

SEC. 103.CONSULTATIONANDLAYOVER PROVISIONSFOR,ANDEFFECTIVEDATE

OF, PROCLAIMED ACTIONS.
(a) CONSULTATION AND LAYOVER REQUIREMENTS.—

If a provision of this Act provides that the implementation of an action by the

President by proclamation is subject to the consultation and layover requirements of

this section, such action may be proclaimed only if—

(1) the President has obtained advice regarding the proposed action from—

(A) the appropriate advisory committees established under section 135

of the Trade Act of 1974 (19 U.S.C. 2155); and

(B) the United States International Trade Commission;

(2) the President has submitted a report to the Committee on Ways and

Means of the House of Representatives and the Committee on Finance of the

Senate that sets forth—

(A) the action proposed to be proclaimed and the reasons therefor; and

(B) the advice obtained under paragraph (1);

(3) a period of 60 calendar days, beginning on the first day on which the

requirements set forth in paragraphs (1) and (2) have beenmet has expired; and

(4) the President has consulted with suchCommittees regarding the proposed

action during the period referred to in paragraph (3).

(b) EFFECTIVEDATEOFCERTAIN PROCLAIMEDACTIONS.—Any action proclaimed

by the President under the authority of this Act that is not subject to the consultation

and layover provisions under subsection (a) may not take effect before the 15th day

after the date on which the text of the proclamation is published in the Federal

Register.

SEC. 104. IMPLEMENTING ACTIONS IN ANTICIPATION OF ENTRY INTO FORCE

AND INITIAL REGULATIONS.
(a) IMPLEMENTING ACTIONS. —

(1) PROCLAMATION AUTHORITY.—After the date of enactment of this Act—

(A) the President may proclaim such actions, and
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(B) other appropriate officers of the United States Government may

issue such regulations,

as may be necessary to ensure that any provision of this Act, or amendmentmade by

this Act, that takes effect on the date the Agreement enters into force is

appropriately implemented on such date, but no such proclamation or regulation

may have an effective date earlier than the date of entry into force.

(2) WAIVER OF 15-DAY RESTRICTION.—The 15-day restriction contained in

section 103(b) on the taking effect of proclaimed actions is waived to the extent

that the application of such restriction would prevent the taking effect on the

date the Agreement enters into force of any action proclaimed under this

section.

(b) INITIAL REGULATIONS.—Initial regulations necessary or appropriate to carry

out the actions required by or authorized under this Act or proposed in the statement

of administrative action referred to in section 101(a)(2) to implement theAgreement

shall, to the maximum extent feasible, be issued within 1 year after the date of entry

into force of the Agreement. In the case of any implementing action that takes effect

on a date after the date of entry into force of the Agreement, initial regulations to

carry out that action shall, to the maximum extent feasible, be issued within 1 year

after such effective date.

SEC. 105. ADMINISTRATION OF DISPUTE SETTLEMENT PROCEEDINGS.
(a) ESTABLISHMENT OR DESIGNATION OF OFFICE.—

The President is authorized to establish or designate within the Department of

Commerce an office that shall be responsible for providing administrative assistance

to panels established under chapter 22 of the Agreement. The office may not be

considered to be an agency for purposes of section 552 of title 5, United States

Code.

(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be

appropriated for each fiscal year after fiscal year 2003 to the Department of

Commerce such sums as may be necessary for the establishment and operations of

the office under subsection (a) and for the payment of the United States share of the

expenses of panels established under chapter 22 of the Agreement.

SEC. 106. ARBITRATION OF CLAIMS.
(a) SUBMISSIONOFCERTAIN CLAIMS.—The United States is authorized to resolve

any claim against the United States covered by article 10.15(1)(a)(i)(C) or

10.15(1)(b)(i)(C) of the Agreement, pursuant to the Investor-State Dispute

Settlement procedures set forth in section B of chapter 10 of the Agreement.

(b) CONTRACT CLAUSES.—All contracts executed by any agency of the United

States on or after the date of entry into force of the Agreement shall contain a clause

specifying the law that will apply to resolve any breach of contract claim.

SEC. 107. EFFECTIVE DATES; EFFECT OF TERMINATION.
(a) EFFECTIVE DATES.—Except as provided in subsection (b), the provisions of

this Act and the amendments made by this Act take effect on the date theAgreement

enters into force.
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(b) EXCEPTIONS.—Sections 1 through 3 and this title take effect on the date of the

enactment of this Act.

(c) TERMINATION OF THE AGREEMENT.—On the date on which the Agreement

ceases to be in force, the provisions of this Act (other than this subsection) and the

amendments made by this Act shall cease to be effective.

TITLE II--CUSTOMS PROVISIONS

SEC. 201. TARIFF MODIFICATIONS.
(a) TARIFF MODIFICATIONS PROVIDED FOR IN THE AGREEMENT. —

(1) PROCLAMATION AUTHORITY.—The President may proclaim—

(A) such modifications or continuation of any duty,

(B) such continuation of duty-free or excise treatment, or

(C) such additional duties,

as the President determines to be necessary or appropriate to carry out or apply

articles 3.3, 3.7, 3.9, article 3.20 (8), (9), (10), and (11), and Annex 3.3 of the

Agreement.

(2) EFFECT ON CHILEANGSP STATUS.— Notwithstanding section 502(a)(1)

of the Trade Act of 1974 (19 U.S.C. 2462(a)(1)), the President shall terminate

the designation of Chile as a beneficiary developing country for purposes of

title V of the Trade Act of 1974 on the date of entry into force of the

Agreement.

(b) OTHER TARIFF MODIFICATIONS.—Subject to the consultation and layover

provisions of section 103(a), the President may proclaim—

(1) such modifications or continuation of any duty,

(2) such modifications as the United States may agree to with Chile

regarding the staging of any duty treatment set forth in Annex 3.3 of the

Agreement,

(3) such continuation of duty-free or excise treatment, or

(4) such additional duties,

as the President determines to be necessary or appropriate to maintain the general

level of reciprocal and mutually advantageous concessions with respect to Chile

provided for by the Agreement.

(c) ADDITIONAL TARIFFS ON AGRICULTURAL SAFEGUARD GOODS.—

(1) IN GENERAL.—In addition to any duty proclaimed under subsection (a) or

(b), and subject to paragraphs (3) through (5), the Secretary of the Treasury

shall assess a duty, in the amount prescribed under paragraph (2), on an

agricultural safeguard good if the Secretary of the Treasury determines that the

unit import price of the good when it enters the United States, determined on an

F.O.B. basis, is less than the trigger price indicated for that good inAnnex 3.18

of the Agreement or any amendment thereto.

(2) CALCULATIONOFADDITIONALDUTY.—The amount of the additional duty

assessed under this subsection shall be determined as follows:
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(A) If the difference between the unit import price and the trigger price

is less than, or equal to, 10 percent of the trigger price, no additional duty

shall be imposed.

(B) If the difference between the unit import price and the trigger price

is greater than 10 percent, but less than or equal to 40 percent, of the

trigger price, the additional duty shall be equal to 30 percent of the

difference between the preferential tariff rate and the column 1 general

rate of duty imposed under the HTS on like articles at the time the

additional duty is imposed.

(C) If the difference between the unit import price and the trigger price

is greater than 40 percent, but less than or equal to 60 percent, of the

trigger price, the additional duty shall be equal to 50 percent of the

difference between the preferential tariff rate and the column 1 general

rate of duty imposed under the HTS on like articles at the time the

additional duty is imposed.

(D) If the difference between the unit import price and the trigger price

is greater than 60 percent, but less than or equal to 75 percent, of the

trigger price, the additional duty shall be equal to 70 percent of the

difference between the preferential tariff rate and the column 1 general

rate of duty imposed under the HTS on like articles at the time the

additional duty is imposed.

(E) If the difference between the unit import price and the trigger price

is greater than 75 percent of the trigger price, the additional duty shall be

equal to 100 percent of the difference between the preferential tariff rate

and the column 1 general rate of duty imposed under the HTS on like

articles at the time the additional duty is imposed.

(3) EXCEPTIONS.—No additional duty under this subsection shall be assessed

on an agricultural safeguard good if, at the time of entry, the good is subject to

import relief under—

(A) subtitle A of title III of this Act; or

(B) chapter 1 of title II of the Trade Act of 1974 (19 U.S.C. 2251 et

seq.).

(4) TERMINATION.—This subsection shall cease to apply on the date that is

12 years after the date on which the Agreement enters into force.

(5) TARIFF-RATE QUOTAS.—If an agricultural safeguard good is subject to a

tariff-rate quota, and the in-quota duty rate for the good proclaimed pursuant to

subsection (a) or (b) is zero, any additional duty assessed under this subsection

shall be applied only to over-quota imports of the good.

(6) NOTICE.—Not later than 60 days after the Secretary of the Treasury first

assesses additional duties on an agricultural safeguard good under this

subsection, the Secretary shall notify the Government of Chile in writing of

such action and shall provide to the Government of Chile data supporting the

assessment of additional duties.



- 1533 -

(7) MODIFICATION OF TRIGGER PRICES.—Not later than 60 calendar days

before agreeing with the Government of Chile pursuant to article 3.18(2)(b) of

the Agreement on a modification to a trigger price for a good listed in Annex

3.18 of the Agreement, the President shall notify the Committees onWays and

Means and Agriculture of the House of Representatives and the Committees on

Finance and Agriculture of the Senate of the proposed modification and the

reasons therefor.

(8) DEFINITIONS.—In this subsection:

(A) AGRICULTURAL SAFEGUARD GOOD.—The term “agricultural

safeguard good” means a good—

(i) that qualifies as an originating good under section 202;

(ii) that is included in the United States Agricultural Safeguard

Product List set forth in Annex 3.18 of the Agreement; and

(iii) for which a claim for preferential tariff treatment under the

Agreement has been made.

(B) F.O.B. The term “F.O.B.” means free on board, regardless of the

mode of transportation, at the point of direct shipment by the seller to the

buyer.

(C) Unit import price. The term “unit import price” means the price

expressed in dollars per kilogram.

(d) CONVERSION TO AD VALOREM RATES.—For purposes of subsections (a) and

(b), with respect to any good for which the base rate in the Schedule of the United

States to Annex 3.3 of the Agreement is a specific or compound rate of duty, the

President may substitute for the base rate an ad valorem rate that the President

determines to be equivalent to the base rate.

SEC. 202. RULES OF ORIGIN.
(a) ORIGINATING GOODS.—

(1) IN GENERAL.—For purposes of this Act and for purposes of implementing

the tariff treatment provided for under the Agreement, except as otherwise

provided in this section, a good is an originating good if—

(A) the good is wholly obtained or produced entirely in the territory of

Chile, the United States, or both;

(B) the good—

(i) is produced entirely in the territory of Chile, the United States,

or both, and

(I) each of the nonoriginating materials used in the production

of the good undergoes an applicable change in tariff

classification specified in Annex 4.1 of the Agreement, or

(II) the good otherwise satisfies any applicable regional value-

content or other requirements specified in Annex 4.1 of the

Agreement; and

(ii) satisfies all other applicable requirements of this section; or
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(C) the good is produced entirely in the territory of Chile, the United

States, or both, exclusively frommaterials described in subparagraph (A)

or (B).

(2) SIMPLE COMBINATION OR MERE DILUTION.—A good shall not be

considered to be an originating good and a material shall not be considered to

be an originating material by virtue of having undergone—

(A) simple combining or packaging operations; or

(B) mere dilution with water or another substance that does not

materially alter the characteristics of the good or material.

(b) DE MINIMIS AMOUNTS OF NONORIGINATING MATERIALS.—

(1) IN GENERAL.—Except as provided in paragraphs (2) and (3), a good that

does not undergo a change in tariff classification pursuant to Annex 4.1 of the

Agreement is an originating good if—

(A) the value of all nonoriginating materials that are used in the

production of the good and do not undergo the applicable change in tariff

classification does not exceed 10 percent of the adjusted value of the

good;

(B) the value of such nonoriginating materials is included in the value of

nonoriginating materials for any applicable regional value-content

requirement; and

(C) the good meets all other applicable requirements of this section.

(2) EXCEPTIONS.—Paragraph (1) does not apply to the following:

(A) A nonoriginating material provided for in chapter 4 of the HTS, or a

nonoriginating dairy preparation containing over 10 percent by weight of

milk solids provided for in subheading 1901.90 or 2106.90 of the HTS,

that is used in the production of a good provided for in chapter 4 of the

HTS.

(B) A nonoriginating material provided for in chapter 4 of the HTS, or

nonoriginating dairy preparations containing over 10 percent byweight of

milk solids provided for in subheading 1901.90 of the HTS, that are used

in the production of the following goods:

(i) Infant preparations containing over 10 percent in weight ofmilk

solids provided for in subheading 1901.10 of the HTS.

(ii) Mixes and doughs, containing over 25 percent by weight of

butterfat, not put up for retail sale, provided for in subheading

1901.20 of the HTS.

(iii) Dairy preparations containing over 10 percent by weight of

milk solids provided for in subheading 1901.90 or 2106.90 of the

HTS.

(iv) Goods provided for in heading 2105 of the HTS.

(v) Beverages containing milk provided for in subheading 2202.90

of the HTS.



- 1535 -

(vi) Animal feeds containing over 10 percent by weight of milk

solids provided for in subheading 2309.90 of the HTS.

(C) A nonoriginating material provided for in heading 0805 of the HTS,

or any of subheadings 2009.11.00 through 2009.39 of the HTS, that is

used in the production of a good provided for in any of subheadings

2009.11.00 through 2009.39 of the HTS, or in fruit or vegetable juice of

any single fruit or vegetable, fortified with minerals or vitamins,

concentrated or unconcentrated, provided for in subheading 2106.90 or

2202.90 of the HTS.

(D) A nonoriginating material provided for in chapter 15 of the HTS

that is used in the production of a good provided for in any of headings

1501.00.00 through 1508, 1512, 1514, and 1515 of the HTS.

(E) A nonoriginating material provided for in heading 1701 of the HTS

that is used in the production of a good provided for in any of headings

1701 through 1703 of the HTS.

(F) A nonoriginating material provided for in chapter 17 of the HTS or

in heading 1805.00.00 of the HTS that is used in the production of a good

provided for in subheading 1806.10 of the HTS.

(G) A nonoriginating material provided for in any of headings 2203

through 2208 of the HTS that is used in the production of a good provided

for in heading 2207 or 2208 of the HTS.

(H) A nonoriginating material used in the production of a good provided

for in any of chapters 1 through 21 of the HTS, unless the nonoriginating

material is provided for in a different subheading than the good for which

origin is being determined under this section.

(3) GOODS PROVIDED FOR IN CHAPTERS 50 THROUGH 63 OF THE HTS.—

(A) IN GENERAL.—Except as provided in subparagraph (B), a good

provided for in any of chapters 50 through 63 of the HTS that is not an

originating good because certain fibers or yarns used in the production of

the component of the good that determines the tariff classification of the

good do not undergo an applicable change in tariff classification set out in

Annex 4.1 of the Agreement, shall be considered to be an originating good

if the total weight of all such fibers or yarns in that component is not more

than 7 percent of the total weight of that component.

(B) CERTAIN TEXTILE OR APPAREL GOODS.—A textile or apparel good

containing elastomeric yarns in the component of the good that determines

the tariff classification of the good shall be considered to be an originating

good only if such yarns are wholly formed in the territory of Chile or the

United States.

(c) ACCUMULATION.—

(1) ORIGINATING GOODS INCORPORATED IN GOODS OF OTHER COUNTRY.—

Originating goods or materials of Chile or the United States that are
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incorporated into a good in the territory of the other country shall be

considered to originate in the territory of the other country.

(2) Multiple procedures. A good that is produced in the territory of Chile, the

United States, or both, by 1 or more producers, is an originating good if the

good satisfies the requirements of subsection (a) and all other applicable

requirements of this section.

(d) REGIONAL VALUE-CONTENT.—

(1) IN GENERAL.—For purposes of subsection (a)(1)(B), the regional value-

content of a good referred to in Annex 4.1 of the Agreement shall be

calculated, at the choice of the person claiming preferential tariff treatment for

the good, on the basis of the build-down method described in paragraph (2) or

the build-up method described in paragraph (3), unless otherwise provided in

Annex 4.1 of the Agreement.

(2) BUILD-DOWN METHOD.—

(A) IN GENERAL.—The regional value-content of a good may be

calculated on the basis of the following build-down method:

AV-VNM

RVC = ----------- x 100

AV

(B) DEFINITIONS.—For purposes of subparagraph (A):

(i) The term “RVC”means the regional value-content, expressed as

a percentage.

(ii) The term “AV” means the adjusted value.

(iii) The term “VNM”means the value of nonoriginating materials

used by the producer in the production of the good.

(3) BUILD-UP METHOD.—

(A) IN GENERAL.—The regional value-content of a good may be

calculated on the basis of the following build-up method:

VOM

RVC = ----------- x 100

AV

(B) DEFINITIONS.—For purposes of subparagraph (A):

(i) The term “RVC”means the regional value-content, expressed as

a percentage.

(ii) The term “AV” means the adjusted value.

(iii) The term “VOM”means the value of originatingmaterials used

by the producer in the production of the good.
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(e) VALUE OF MATERIALS.—

(1) IN GENERAL.—For purposes of calculating the regional value-content of a

good under subsection (d), and for purposes of applying the de minimis rules

under subsection (b), the value of a material is—

(A) in the case of a material that is imported by the producer of the

good, the adjusted value of the material with respect to that importation;

(B) in the case of a material acquired in the territory in which the good

is produced, except for a material to which subparagraph (C) applies, the

producer's price actually paid or payable for the material;

(C) in the case of a material provided to the producer without charge, or

at a price reflecting a discount or similar reduction, the sum of—

(i) all expenses incurred in the growth, production, or manufacture

of the material, including general expenses; and

(ii) an amount for profit; or

(D) in the case of a material that is self-produced, the sum of—

(i) all expenses incurred in the production of thematerial, including

general expenses; and

(ii) an amount for profit.

(2) FURTHER ADJUSTMENTS TO THE VALUE OF MATERIALS.—

(A) ORIGINATINGMATERIALS.—The following expenses, if not included

in the value of an originating material calculated under paragraph (1), may

be added to the value of the originating material:

(i) The costs of freight, insurance, packing, and all other costs

incurred in transporting the material to the location of the producer.

(ii) Duties, taxes, and customs brokerage fees on the material paid

in the territory of Chile, the United States, or both, other than duties

and taxes that are waived, refunded, refundable, or otherwise

recoverable, including credit against duty or tax paid or payable.

(iii) The cost of waste and spoilage resulting from the use of the

material in the production of the good, less the value of renewable

scrap or byproduct.

(B) NONORIGINATINGMATERIALS.—The following expenses, if included

in the value of a nonoriginating material calculated under paragraph (1),

may be deducted from the value of the nonoriginating material:

(i) The costs of freight, insurance, packing, and all other costs

incurred in transporting the material to the location of the producer.

(ii) Duties, taxes, and customs brokerage fees on the material paid

in the territory of Chile, the United States, or both, other than duties

and taxes that are waived, refunded, refundable, or otherwise

recoverable, including credit against duty or tax paid or payable.

(iii) The cost of waste and spoilage resulting from the use of the

material in the production of the good, less the value of renewable

scrap or byproducts.
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(iv) The cost of originating materials used in the production of the

nonoriginating material in the territory of Chile or the United States.

(f) ACCESSORIES, SPARE PARTS, OR TOOLS.—Accessories, spare parts, or tools

delivered with a good that form part of the good's standard accessories, spare parts,

or tools shall be regarded as a material used in the production of the good, if—

(1) the accessories, spare parts, or tools are classified with and not invoiced

separately from the good; and

(2) the quantities and value of the accessories, spare parts, or tools are

customary for the good.

(g) FUNGIBLE GOODS AND MATERIALS.—

(1) IN GENERAL.—

(A) CLAIM FOR PREFERENTIAL TREATMENT.—A person claiming

preferential tariff treatment for a good may claim that a fungible good or

material is originating either based on the physical segregation of each

fungible good or material or by using an inventory management method.

(B) INVENTORY MANAGEMENT METHOD.—In this subsection, the term

“inventory management method” means—

(i) averaging;

(ii) “last-in, first-out”;

(iii) “first-in, first-out”; or

(iv) any other method—

(I) recognized in the generally accepted accounting principles

of the country in which the production is performed (whether

Chile or the United States); or

(II) otherwise accepted by that country.

(2) ELECTION OF INVENTORY METHOD.—A person selecting an inventory

management method under paragraph (1) for particular fungible goods or

materials shall continue to use that method for those goods or materials

throughout the fiscal year of that person.

(h) PACKAGING MATERIALS AND CONTAINERS FOR RETAIL SALE.—Packaging

materials and containers in which a good is packaged for retail sale, if classified

with the good, shall be disregarded in determining whether all nonoriginating

materials used in the production of the good undergo the applicable change in tariff

classification set out in Annex 4.1 of the Agreement, and, if the good is subject to a

regional value-content requirement, the value of such packaging materials and

containers shall be taken into account as originating or nonoriginating materials, as

the case may be, in calculating the regional value-content of the good.

(i) PACKINGMATERIALS ANDCONTAINERSFORSHIPMENT.—Packingmaterials and

containers for shipment shall be disregarded in determining whether—

(1) the nonoriginating materials used in the production of the good undergo

an applicable change in tariff classification set out in Annex 4.1 of the

Agreement; and

(2) the good satisfies a regional value-content requirement.
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(j) INDIRECT MATERIALS.—An indirect material shall be considered to be an

originating material without regard to where it is produced.

(k) TRANSIT AND TRANSSHIPMENT.—A good that has undergone production

necessary to qualify as an originating good under subsection (a) shall not be

considered to be an originating good if, subsequent to that production, the good

undergoes further production or any other operation outside the territory of Chile or

the United States, other than unloading, reloading, or any other process necessary to

preserve the good in good condition or to transport the good to the territory of Chile

or the United States.

(l) TEXTILE AND APPAREL GOODS CLASSIFIABLE AS GOODS PUT UP IN SETS.—

Notwithstanding the rules set forth in Annex 4.1 of the Agreement, textile and

apparel goods classifiable as goods put up in sets for retail sale as provided for in

General Rule of Interpretation 3 of the Harmonized System shall not be considered

to be originating goods unless each of the goods in the set is an originating good or

the total value of the nonoriginating goods in the set does not exceed 10 percent of

the value of the set determined for purposes of assessing customs duties.

(m) APPLICATION AND INTERPRETATION.—In this section:

(1) The basis for any tariff classification is the HTS.

(2) Any cost or value referred to in this section shall be recorded and

maintained in accordance with the generally accepted accounting principles

applicable in the territory of the country in which the good is produced

(whether Chile or the United States).

(n) DEFINITIONS.—In this section:

(1) ADJUSTED VALUE.—The term “adjusted value” means the value

determined in accordance with articles 1 through 8, article 15, and the

corresponding interpretive notes of the Agreement on Implementation of

Article VII of the General Agreement on Tariffs and Trade 1994 referred to in

section 101(d)(8) of the Uruguay Round Agreements Act, except that such

value may be adjusted to exclude any costs, charges, or expenses incurred for

transportation, insurance, and related services incident to the international

shipment of the merchandise from the country of exportation to the place of

importation.

(2) FUNGIBLE GOODS OR FUNGIBLE MATERIALS.— The terms “fungible

goods” and “fungible materials” mean goods or materials, as the case may be,

that are interchangeable for commercial purposes and the properties of which

are essentially identical.

(3) GENERALLY ACCEPTED ACCOUNTING PRINCIPLES.—The term “generally

accepted accounting principles” means the principles, rules, and procedures,

including both broad and specific guidelines, that define the accounting

practices accepted in the territory of Chile or the United States, as the casemay

be.
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(4) GOODSWHOLLYOBTAINEDOR PRODUCEDENTIRELY INTHETERRITORYOF

CHILE, THE UNITED STATES, OR BOTH.—The term “goods wholly obtained or

produced entirely in the territory of Chile, the United States, or both” means—

(A) mineral goods extracted in the territory of Chile, the United States,

or both;

(B) vegetable goods, as such goods are defined in the Harmonized

System, harvested in the territory of Chile, the United States, or both;

(C) live animals born and raised in the territory of Chile, the United

States, or both;

(D) goods obtained from hunting, trapping, or fishing in the territory of

Chile, the United States, or both;

(E) goods (fish, shellfish, and other marine life) taken from the sea by

vessels registered or recorded with Chile or the United States and flying

the flag of that country;

(F) goods produced on board factory ships from the goods referred to in

subparagraph (E), if such factory ships are registered or recorded with

Chile or the United States and fly the flag of that country;

(G) goods taken by Chile or the United States or a person of Chile or the

United States from the seabed or beneath the seabed outside territorial

waters, if Chile or the United States has rights to exploit such seabed;

(H) goods taken from outer space, if the goods are obtained by Chile or

the United States or a person of Chile or the United States and not

processed in the territory of a country other than Chile or the United

States;

(I) waste and scrap derived from—

(i) production in the territory of Chile, the United States, or both; or

(ii) used goods collected in the territory of Chile, the United States,

or both, if such goods are fit only for the recovery of raw materials;

(J) recovered goods derived in the territory of Chile or the United States

from used goods, and used in the territory of that country in the production

of remanufactured goods; and

(K) goods produced in the territory of Chile, the United States, or both,

exclusively—

(i) from goods referred to in any of subparagraphs (A) through (I),

or

(ii) from the derivatives of goods referred to in clause (i),

at any stage of production.

(5) HARMONIZED SYSTEM.—The term “Harmonized System” means the

Harmonized Commodity Description and Coding System.

(6) INDIRECTMATERIAL.—The term “indirectmaterial”means a good used in

the production, testing, or inspection of a good but not physically incorporated

into the good, or a good used in the maintenance of buildings or the operation

of equipment associated with the production of a good, including—
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(A) fuel and energy;

(B) tools, dies, and molds;

(C) spare parts and materials used in the maintenance of equipment or

buildings;

(D) lubricants, greases, compounding materials, and other materials

used in production or used to operate equipment or buildings;

(E) gloves, glasses, footwear, clothing, safety equipment, and supplies;

(F) equipment, devices, and supplies used for testing or inspecting the

good;

(G) catalysts and solvents; and

(H) any other goods that are not incorporated into the good but the use

of which in the production of the good can reasonably be demonstrated to

be a part of that production.

(7) MATERIAL.—The term “material” means a good that is used in the

production of another good, including a part, ingredient, or indirect material.

(8) MATERIAL THAT IS SELF-PRODUCED.—The term “material that is self-

produced” means a material that is an originating good produced by a producer

of a good and used in the production of that good.

(9) NONORIGINATING GOOD OR NONORIGINATING MATERIAL.—The terms

“nonoriginating good” and “nonoriginating material” mean a good ormaterial,

as the case may be, that does not qualify as an originating good under this

section.

(10) PACKING MATERIALS AND CONTAINERS FOR SHIPMENT.—The term

“packing materials and containers for shipment” means the goods used to

protect a good during its transportation, and does not include the packaging

materials and containers in which a good is packaged for retail sale.

(11) PREFERENTIAL TARIFF TREATMENT.—The term 'preferential tariff

treatment' means the customs duty rate that is applicable to an originating good

pursuant to chapter 3 of the Agreement.

(12) PRODUCER.—The term “producer” means a person who engages in the

production of a good in the territory of Chile or the United States.

(13) PRODUCTION.—The term “production” means growing, mining,

harvesting, fishing, raising, trapping, hunting, manufacturing, processing,

assembling, or disassembling a good.

(14) RECOVERED GOODS.—

(A) IN GENERAL.—The term “recovered goods” means materials in the

form of individual parts that are the result of—

(i) the complete disassembly of used goods into individual parts;

and

(ii) the cleaning, inspecting, testing, or other processing of those

parts as necessary for improvement to sound working condition by

one or more of the processes described in subparagraph (B), in order

for such parts to be assembled with other parts, including other parts
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that have undergone the processes described in this paragraph, in the

production of a remanufactured good.

(B) PROCESSES.—The processes referred to in subparagraph (A)(ii) are

welding, flame spraying, surface machining, knurling, plating, sleeving,

and rewinding.

(15) REMANUFACTUREDGOOD.—The term“remanufactured good”means an

industrial good assembled in the territory of Chile or the United States, that is

listed in Annex 4.18 of the Agreement, and—

(A) is entirely or partially comprised of recovered goods;

(B) has the same life expectancy and meets the same performance

standards as a new good; and

(C) enjoys the same factory warranty as such a new good.

(o) PRESIDENTIAL PROCLAMATION AUTHORITY.—

(1) IN GENERAL.—The President is authorized to proclaim, as part of the

HTS—

(A) the provisions set out in Annex 4.1 of the Agreement; and

(B) any additional subordinate category necessary to carry out this title

consistent with the Agreement.

(2) MODIFICATIONS.—

(A) IN GENERAL.—Subject to the consultation and layover provisions of

section 103(a), the President may proclaimmodifications to the provisions

proclaimed under the authority of paragraph (1)(A), other than provisions

of chapters 50 through 63 of the HTS, as included in Annex 4.1 of the

Agreement.

(B) ADDITIONALPROCLAMATIONS.—Notwithstanding subparagraph (A),

and subject to the consultation and layover provisions of section 103(a),

the President may proclaim—

(i) modifications to the provisions proclaimed under the authority

of paragraph (1)(A) that are necessary to implement an agreement

with Chile pursuant to article 3.20(5) of the Agreement; and

(ii) before the 1st anniversary of the date of the enactment of this

Act, modifications to correct any typographical, clerical, or other

nonsubstantive technical error regarding the provisions of chapters 50

through 63 of the HTS, as included in Annex 4.1 of the Agreement.

SEC. 203. DRAWBACK.
(a) DEFINITIONOFAGOOD SUBJECT TOCHILEFTADRAWBACK.—For purposes of

this Act and the amendments made by subsection (b), the term “good subject to

Chile FTA drawback” means any imported good other than the following:

(1) A good entered under bond for transportation and exportation to Chile.

(2)(A) A good exported to Chile in the same condition aswhen imported into

the United States.

(B) For purposes of subparagraph (A)—
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(i) processes such as testing, cleaning, repacking, inspecting,

sorting, or marking a good, or preserving it in its same condition,

shall not be considered to change the condition of the good; and

(ii) if a good described in subparagraph (A) is commingled with

fungible goods and exported in the same condition, the origin of the

good for the purposes of subsection (j)(1) of section 313 of the Tariff

Act of 1930 (19 U.S.C. 1313(j)(1)) may be determined on the basis of

the inventory methods provided for in the regulations implementing

this title.

(3) A good—

(A) that is—

(i) deemed to be exported from the United States;

(ii) used as a material in the production of another good that is

deemed to be exported to Chile; or

(iii) substituted for by a good of the same kind and quality that is

used as a material in the production of another good that is deemed to

be exported to Chile; and

(B) that is delivered—

(i) to a duty-free shop;

(ii) for ship's stores or supplies for a ship or aircraft; or

(iii) for use in a project undertaken jointly by the United States and

Chile and destined to become the property of the United States.

(4) A good exported to Chile for which a refund of customs duties is granted

by reason of—

(A) the failure of the good to conform to sample or specification; or

(B) the shipment of the good without the consent of the consignee.

(5) A good that qualifies under the rules of origin set out in section 202 that

is—

(A) exported to Chile;

(B) used as a material in the production of another good that is exported

to Chile; or

(C) substituted for by a good of the same kind and quality that is used as

a material in the production of another good that is exported to Chile.

(b) [Omitted—This subsection amended 19 USCS §§ 81c(a), 1311, 1312, 1313,

and 1562.]

(c) INAPPLICABILITYTOCOUNTERVAILINGANDANTIDUMPINGDUTIES.—Nothing in

this section or the amendments made by this section shall be considered to authorize

the refund, waiver, or reduction of countervailing duties or antidumping duties

imposed on an imported good.

SEC. 204. [Omitted—This section amended 19 USCS § 58c(b).]

SEC. 205. [Omitted—This section amended 19 USCS §§ 1514 and 1592.]

SEC. 206. [Omitted—This section amended 19 USCS § 1520(d).]



- 1544 -

SEC. 207. [Omitted—This section amended 19 USCS § 1508.]

SEC. 208. ENFORCEMENT OF TEXTILE AND APPAREL RULES OF ORIGIN.
(a) ACTIONDURINGVERIFICATION.—If the Secretary of the Treasury requests the

Government of Chile to conduct a verification pursuant to article 3.21 of the

Agreement for purposes of determining that—

(1) an exporter or producer in Chile is complying with applicable customs

laws, regulations, and procedures regarding trade in textile and apparel goods,

or

(2) claims that textile or apparel goods exported or produced by such

exporter or producer—

(A) qualify as originating goods under section 202 of this Act, or

(B) are goods of Chile,

are accurate,

the President may direct the Secretary to take appropriate action described in

subsection (b) while the verification is being conducted.

(b) APPROPRIATE ACTION DESCRIBED.—Appropriate action under subsection (a)

includes—

(1) suspension of liquidation of entries of textile and apparel goods exported

or produced by the person that is the subject of the verification, in a case in

which the request for verification was based on a reasonable suspicion of

unlawful activity related to such goods; and

(2) publication of the name of the person that is the subject of the

verification.

(c) ACTION WHEN INFORMATION IS INSUFFICIENT.—If the Secretary of the

Treasury determines that the information obtained within 12 months after making a

request for a verification under subsection (a) is insufficient to make a

determination under subsection (a), the President may direct the Secretary to take

appropriate action described in subsection (d) until such time as the Secretary

receives information sufficient to make a determination under subsection (a) or until

such earlier date as the President may direct.

(d) APPROPRIATE ACTION DESCRIBED.—Appropriate action under subsection (c)

includes—

(1) publication of the identity of the person that is the subject of the

verification;

(2) denial of preferential tariff treatment under the Agreement to any textile

or apparel goods exported or produced by the person that is the subject of the

verification; and

(3) denial of entry into the United States of any textile or apparel goods

exported or produced by the person that is the subject of the verification.

SEC. 209. [Omitted—This section amended 19 USCS § 1508(b)(2)(B)(i)(I).]

SEC. 210. REGULATIONS.
The Secretary of the Treasury shall prescribe such regulations as may be

necessary to carry out—
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(1) subsections (a) through (n) of section 202, and sections 203 and 204;

(2) amendments made by the sections referred to in paragraph (1); and

(3) proclamations issued under section 202(o).

TITLE III--RELIEF FROM IMPORTS

SEC. 301. DEFINITIONS.
In this title:

(1) COMMISSION.—The term “Commission” means the United States

International Trade Commission.

(2) CHILEAN ARTICLE.—The term “Chilean article” means an article that

qualifies as an originating good under section 202(a) of this Act.

(3) CHILEAN TEXTILE OR APPAREL ARTICLE.—The term “Chilean textile or

apparel article” means an article—

(A) that is listed in the Annex to the Agreement on Textiles and

Clothing referred to in section 101(d)(4) of the Uruguay Round

Agreements Act (19 U.S.C. 3511(d)(4)); and

(B) that is a Chilean article.

Subtitle A—Relief From Imports Benefiting From the Agreement

SEC. 311. COMMENCING OF ACTION FOR RELIEF.
(a) FILING OF PETITION.—A petition requesting action under this subtitle for the

purpose of adjusting to the obligations of the United States under the Agreement

may be filed with the Commission by an entity, including a trade association, firm,

certified or recognized union, or group of workers, that is representative of an

industry. The Commission shall transmit a copy of any petition filed under this

subsection to the United States Trade Representative.

(b) INVESTIGATION AND DETERMINATION.—Upon the filing of a petition under

subsection (a), the Commission, unless subsection (d) applies, shall promptly

initiate an investigation to determine whether, as a result of the reduction or

elimination of a duty provided for under the Agreement, a Chilean article is being

imported into the United States in such increased quantities, in absolute terms or

relative to domestic production, and under such conditions that imports of the

Chilean article constitute a substantial cause of serious injury or threat thereof to the

domestic industry producing an article that is like, or directly competitive with, the

imported article.

(c) APPLICABLE PROVISIONS.—The following provisions of section 202 of the

Trade Act of 1974 (19 U.S.C. 2252) apply with respect to any investigation initiated

under subsection (b):

(1) Paragraphs (1)(B) and (3) of subsection (b).

(2) Subsection (c).

(3) Subsection (i).
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(d) ARTICLES EXEMPT FROM INVESTIGATION.—No investigation may be initiated

under this section with respect to any Chilean article if, after the date that the

Agreement enters into force, import relief has been provided with respect to that

Chilean article under this subtitle, or if, at the time the petition is filed, the article is

subject to import relief under chapter 1 of title II of the Trade Act of 1974.

SEC. 312. COMMISSION ACTION ON PETITION.
(a) DETERMINATION.—Not later than 120 days after the date on which an

investigation is initiated under section 311(b) with respect to a petition, the

Commission shall make the determination required under that section.

(b) APPLICABLE PROVISIONS.—For purposes of this subtitle, the provisions of

paragraphs (1), (2), and (3) of section 330(d) of the Tariff Act of 1930 (19 U.S.C.

1330(d) (1), (2), and (3)) shall be applied with respect to determinations and

findings made under this section as if such determinations and findings were made

under section 202 of the Trade Act of 1974 (19 U.S.C. 2252).

(c) ADDITIONAL FINDING AND RECOMMENDATION IF DETERMINATION

AFFIRMATIVE.—If the determination made by the Commission under subsection (a)

with respect to imports of an article is affirmative, or if the Presidentmay consider a

determination of the Commission to be an affirmative determination as provided for

under paragraph (1) of section 330(d) of the Tariff Act of 1930 (19 U.S.C.

1330(d)), the Commission shall find, and recommend to the President in the report

required under subsection (d), the amount of import relief that is necessary to

remedy or prevent the injury found by the Commission in the determination and to

facilitate the efforts of the domestic industry to make a positive adjustment to

import competition. The import relief recommended by the Commission under this

subsection shall be limited to the relief described in section 313(c). Only those

members of the Commission who voted in the affirmative under subsection (a) are

eligible to vote on the proposed action to remedy or prevent the injury found by the

Commission. Members of the Commission who did not vote in the affirmative may

submit, in the report required under subsection (d), separate views regarding what

action, if any, should be taken to remedy or prevent the injury.

(d) REPORT TO PRESIDENT.—Not later than the date that is 30 days after the date

on which a determination is made under subsection (a) with respect to an

investigation, the Commission shall submit to the President a report that includes—

(1) the determination made under subsection (a) and an explanation of the

basis for the determination;

(2) if the determination under subsection (a) is affirmative, any findings and

recommendations for import relief made under subsection (c) and an

explanation of the basis for each recommendation; and

(3) any dissenting or separate views by members of the Commission

regarding the determination and recommendation referred to in paragraphs (1)

and (2).

(e) PUBLIC NOTICE.—Upon submitting a report to the President under subsection

(d), the Commission shall promptly make public such report (with the exception of
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information which the Commission determines to be confidential) and shall cause a

summary thereof to be published in the Federal Register.

SEC. 313. PROVISION OF RELIEF.
(a) IN GENERAL.—Not later than the date that is 30 days after the date on which

the President receives the report of the Commission in which the Commission's

determination under section 312(a) is affirmative, or which contains a determination

under section 312(a) that the President considers to be affirmative under paragraph

(1) of section 330(d) of the Tariff Act of 1930 (19 U.S.C. 1330(d)(1)), the

President, subject to subsection (b), shall provide relief from imports of the article

that is the subject of such determination to the extent that the President determines

necessary to remedy or prevent the injury found by the Commission and to facilitate

the efforts of the domestic industry to make a positive adjustment to import

competition.

(b) EXCEPTION.—The President is not required to provide import relief under this

section if the President determines that the provision of the import relief will not

provide greater economic and social benefits than costs.

(c) NATURE OF RELIEF.—

(1) IN GENERAL.—The import relief that the President is authorized to

provide under this section with respect to imports of an article is as follows:

(A) The suspension of any further reduction provided for under Annex

3.3 of the Agreement in the duty imposed on such article.

(B) An increase in the rate of duty imposed on such article to a level that

does not exceed the lesser of—

(i) the column 1 general rate of duty imposed under theHTS on like

articles at the time the import relief is provided; or

(ii) the column 1 general rate of duty imposed under the HTS on

like articles on the day before the date on which the Agreement enters

into force.

(2) PROGRESSIVE LIBERALIZATION.—If the period for which import relief is

provided under this section is greater than 1 year, the President shall provide

for the progressive liberalization (described in article 8.2(2) of theAgreement)

of such relief at regular intervals during the period of its application.

(d) PERIOD OF RELIEF.—

(1) IN GENERAL.—Subject to paragraph (2), the import relief that the

President is authorized to provide under this section, including any extensions

thereof, may not, in the aggregate, exceed 3 years.

(2) EXTENSION.—

(A) IN GENERAL.—If the initial period for any import relief provided

under this section is less than 3 years, the President, after receiving an

affirmative determination from the Commission under subparagraph (B),

may extend the effective period of any import relief provided under this

section, subject to the limitation under paragraph (1), if the President

determines that—
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(i) the import relief continues to be necessary to remedy or prevent

serious injury and to facilitate adjustment; and

(ii) there is evidence that the industry is making a positive

adjustment to import competition.

(B) ACTION BY COMMISSION.—

(i) Upon a petition on behalf of the industry concerned, filed with

the Commission not earlier than the date which is 9 months, and not

later than the date which is 6 months, before the date on which any

action taken under subsection (a) is to terminate, the Commission

shall conduct an investigation to determine whether action under this

section continues to be necessary to remedy or prevent serious injury

and whether there is evidence that the industry is making a positive

adjustment to import competition.

(ii) The Commission shall publish notice of the commencement of

any proceeding under this subparagraph in the Federal Register and

shall, within a reasonable time thereafter, hold a public hearing at

which the Commission shall afford interested parties and consumers

an opportunity to be present, to present evidence, and to respond to

the presentations of other parties and consumers, and otherwise to be

heard.

(iii) The Commission shall transmit to the President a report on its

investigation and determination under this subparagraph not later than

60 days before the action under subsection (a) is to terminate, unless

the President specifies a different date.

(e) RATEAFTER TERMINATIONOF IMPORTRELIEF.—When import relief under this

section is terminated with respect to an article—

(1) the rate of duty on that article after such termination and on or before

December 31 of the year in which such termination occurs shall be the rate that,

according to the Schedule of the United States in Annex 3.3 of the Agreement

for the staged elimination of the tariff, would have been in effect 1 year after

the provision of relief under subsection (a); and

(2) the rate of duty for that article after December 31 of the year in which

termination occurs shall be, at the discretion of the President, either—

(A) the applicable rate of duty for that article set out in the Schedule of

the United States in Annex 3.3 of the Agreement; or

(B) the rate of duty resulting from the elimination of the tariff in equal

annual stages ending on the date set out in the United States Schedule in

Annex 3.3 of the Agreement for the elimination of the tariff.

(f) ARTICLES EXEMPT FROMRELIEF.—No import reliefmay be provided under this

section on any article subject to import relief under chapter 1 of title II of the Trade

Act of 1974.

SEC. 314. TERMINATION OF RELIEF AUTHORITY.
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(a) GENERAL RULE.—No import relief may be provided under this subtitle after

the date that is 10 years after the date on which the Agreement enters into force.

(b) EXCEPTION.—If an article for which relief is provided under this subtitle is an

article for which the period for tariff elimination, set out in the Schedule of the

United States to Annex 3.3 of the Agreement, is 12 years, no relief under this

subtitle may be provided for that article after the date that is 12 years after the date

on which the Agreement enters into force.

SEC. 315. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under section 313 shall be treated as action

taken under chapter 1 of title II of such Act.

SEC. 316. [Omitted—This section amended 19 USCS § 2252(a)(8).]

Subtitle B--Textile and Apparel Safeguard Measures

SEC. 321. COMMENCEMENT OF ACTION FOR RELIEF.
(a) IN GENERAL.—A request under this subtitle for the purpose of adjusting to the

obligations of the United States under the Agreement may be filed with the

President by an interested party. Upon the filing of a request, the President shall

review the request to determine, from information presented in the request, whether

to commence consideration of the request.

(b) PUBLICATIONOFREQUEST.—If the President determines that the request under

subsection (a) provides the information necessary for the request to be considered,

the President shall cause to be published in the Federal Register a notice of

commencement of consideration of the request, and notice seeking public comments

regarding the request. The notice shall include the request and the dates by which

comments and rebuttals must be received.

SEC. 322. DETERMINATION AND PROVISION OF RELIEF.
(a) DETERMINATION.—

(1) IN GENERAL.—If a positive determination is made under section 321(b),

the President shall determine whether, as a result of the elimination of a duty

under the Agreement, a Chilean textile or apparel article is being imported into

the United States in such increased quantities, in absolute terms or relative to

the domestic market for that article, and under such conditions as to cause

serious damage, or actual threat thereof, to a domestic industry producing an

article that is like, or directly competitive with, the imported article.

(2) SERIOUS DAMAGE.—In making a determination under paragraph (1), the

President—

(A) shall examine the effect of increased imports on the domestic

industry, as reflected in changes in such relevant economic factors as

output, productivity, utilization of capacity, inventories, market share,
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exports, wages, employment, domestic prices, profits, and investment,

none of which is necessarily decisive; and

(B) shall not consider changes in technology or consumer preference as

factors supporting a determination of serious damage or actual threat

thereof.

(b) PROVISION OF RELIEF.—

(1) IN GENERAL.—If a determination under subsection (a) is affirmative, the

President may provide relief from imports of the article that is the subject of

such determination, as provided in paragraph (2), to the extent that the

President determines necessary to remedy or prevent the serious damage and to

facilitate adjustment by the domestic industry.

(2) NATUREOFRELIEF.—The relief that the President is authorized to provide

under this subsection with respect to imports of an article is an increase in the

rate of duty imposed on the article to a level that does not exceed the lesser

of—

(A) the column 1 general rate of duty imposed under the HTS on like

articles at the time the import relief is provided; or

(B) the column 1 general rate of duty imposed under the HTS on like

articles on the day before the date on which the Agreement enters into

force.

SEC. 323. PERIOD OF RELIEF.
(a) IN GENERAL.—The import relief that the President is authorized to provide

under section 322, including any extensions thereof, may not, in the aggregate,

exceed 3 years.

(b) EXTENSION.—If the initial period for any import relief provided under this

section is less than 3 years, the President may extend the effective period of any

import relief provided under this section, subject to the limitation set forth in

subsection (a), if the President determines that—

(1) the import relief continues to be necessary to remedy or prevent serious

damage and to facilitate adjustment; and

(2) there is evidence that the industry is making a positive adjustment to

import competition.

SEC. 324. ARTICLES EXEMPT FROM RELIEF.
The President may not provide import relief under this subtitle with respect to any

article if import relief previously has been provided under this subtitle with respect

to that article.

SEC. 325. RATE AFTER TERMINATION OF IMPORT RELIEF.
When import relief under this subtitle is terminated with respect to an article, the

rate of duty on that article shall be duty-free.

SEC. 326. TERMINATION OF RELIEF AUTHORITY.
No import relief may be provided under this subtitle with respect to any article

after the date that is 8 years after the date on which duties on the article are

eliminated pursuant to the Agreement.
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SEC. 327. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under this subtitle shall be treated as action

taken under chapter 1 of title II of that Act.

SEC. 328. BUSINESS CONFIDENTIAL INFORMATION.
The President may not release information which the President considers to be

confidential business information unless the party submitting the confidential

business information had notice, at the time of submission, that such information

would be released by the President, or such party subsequently consents to the

release of the information. To the extent business confidential information is

provided, a nonconfidential version of the information shall also be provided, in

which the business confidential information is summarized or, if necessary, deleted.

TITLE IV--TEMPORARY ENTRY OF BUSINESS PERSONS

SEC. 401. NONIMMIGRANT TRADERS AND INVESTORS.
Upon a basis of reciprocity secured by the Agreement, an alien who is a national

of Chile (and any spouse or child (as defined in section 101(b)(1) of the

Immigration and Nationality Act (8 U.S.C. 1101(b)(1))) of such alien, if

accompanying or following to join the alien) may, if otherwise eligible for a visa

and if otherwise admissible into the United States under the Immigration and

Nationality Act (8 U.S.C. 1101 et seq.), be considered to be classifiable as a

nonimmigrant under section 101(a)(15)(E) of suchAct (8 U.S.C. 1101(a)(15)(E)) if

entering solely for a purpose specified in clause (i) or (ii) of such section

101(a)(15)(E). For purposes of this section, the term “national” has the meaning

given such term in article 14.9 of the Agreement.

SEC. 402. [Omitted—This section amended 8USCS §§ 1101(a)(15)(H)(i)(b), 1182,

1184, and 1356(s)(1).]

SECS. 403, 404. [Omitted—These sections amended 8 USCS § 1184).]

L. BILATERAL TRADE RELATIONS WITH SINGAPORE

United States-Singapore Free Trade Agreement Implementation Act.

[19 U.S.C. 3805 note; Public Law 108-78]

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the “United States-Singapore Free

Trade Agreement Implementation Act”.

(b) [Omitted—This subsection contained a table of contents.]

SEC. 2. PURPOSES.
The purposes of this Act are—
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(1) to approve and implement the Free Trade Agreement between theUnited

States and the Republic of Singapore entered into under the authority of section

2103(b) of the Bipartisan Trade Promotion Authority Act of 2002;

(2) to strengthen and develop economic relations between the United States

and Singapore for their mutual benefit;

(3) to establish free trade between the 2 nations through the reduction and

elimination of barriers to trade in goods and services and to investment; and

(4) to lay the foundation for further cooperation to expand and enhance the

benefits of such Agreement.

SEC. 3. DEFINITIONS.
In this Act:

(1) AGREEMENT.—The term “Agreement” means the United States-

Singapore Free Trade Agreement approved byCongress under section 101(a).

(2) HTS.—The term “HTS” means the Harmonized Tariff Schedule of the

United States.

TITLE I—APPROVAL OF, AND GENERAL PROVISIONS RELATING
TO, THE AGREEMENT

SEC. 101. APPROVAL AND ENTRY INTO FORCE OF THE AGREEMENT.
(a) APPROVALOF AGREEMENT AND STATEMENT OF ADMINISTRATIVE ACTION. —

Pursuant to section 2105 of the Bipartisan Trade Promotion Authority Act of 2002

(19 U.S.C. 3805) and section 151 of the Trade Act of 1974 (19 U.S.C. 2191),

Congress approves—

(1) the United States-Singapore Free Trade Agreement entered into onMay

6, 2003, with the Government of Singapore and submitted to Congress on July

15, 2003; and

(2) the statement of administrative action proposed to implement the

Agreement that was submitted to Congress on July 15, 2003.

(b) CONDITIONS FOR ENTRY INTO FORCE OF THE AGREEMENT.—At such time as

the President determines that Singapore has taken measures necessary to bring it

into compliance with those provisions of the Agreement that take effect on the date

on which the Agreement enters into force, the President is authorized to exchange

notes with the Government of Singapore providing for the entry into force, on or

after January 1, 2004, of the Agreement for the United States.

SEC. 102. RELATIONSHIP OF THE AGREEMENT TO UNITED STATES AND STATE
LAW.
(a) RELATIONSHIP OF AGREEMENT TO UNITED STATES LAW.—

(1) UNITED STATES LAW TO PREVAIL IN CONFLICT.—No provision of the

Agreement, nor the application of any such provision to any person or

circumstance, which is inconsistent with any lawof theUnited States shall have

effect.

(2) CONSTRUCTION. Nothing in this Act shall be construed—
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(A) to amend or modify any law of the United States, or

(B) to limit any authority conferred under any law of the United States,

unless specifically provided for in this Act.

(b) RELATIONSHIP OF AGREEMENT TO STATE LAW. —

(1) LEGAL CHALLENGE.—No State law, or the application thereof, may be

declared invalid as to any person or circumstance on the ground that the

provision or application is inconsistent with the Agreement, except in an action

brought by the United States for the purpose of declaring such law or

application invalid.

(2) DEFINITION OF STATE LAW.—For purposes of this subsection, the term

“State law” includes—

(A) any law of a political subdivision of a State; and

(B) any State law regulating or taxing the business of insurance.

(c) EFFECT OF AGREEMENT WITH RESPECT TO PRIVATE REMEDIES.—No person

other than the United States—

(1) shall have any cause of action or defense under the Agreement or by

virtue of congressional approval thereof; or

(2) may challenge, in any action brought under any provision of law, any

action or inaction by any department, agency, or other instrumentality of the

United States, any State, or any political subdivision of a State on the ground

that such action or inaction is inconsistent with the Agreement.

SEC. 103.CONSULTATIONANDLAYOVER PROVISIONSFOR,ANDEFFECTIVEDATE

OF, PROCLAIMED ACTIONS.
(a) CONSULTATION AND LAYOVER REQUIREMENTS.—If a provision of this Act

provides that the implementation of an action by the President by proclamation is

subject to the consultation and layover requirements of this section, such actionmay

be proclaimed only if—

(1) the President has obtained advice regarding the proposed action from—

(A) the appropriate advisory committees established under section 135

of the Trade Act of 1974; and

(B) the United States International Trade Commission;

(2) the President has submitted a report to the Committee on Finance of the

Senate and the Committee onWays andMeans of theHouse of Representatives

that sets forth—

(A) the action proposed to be proclaimed and the reasons therefor; and

(B) the advice obtained under paragraph (1);

(3) a period of 60 calendar days beginning on the first day on which the

requirements of paragraphs (1) and (2) have been met has expired; and

(4) the President has consulted with suchCommittees regarding the proposed

action during the period referred to in paragraph (3).

(b) EFFECTIVEDATEOFCERTAIN PROCLAIMEDACTIONS.—Any action proclaimed

by the President under the authority of this Act that is not subject to the consultation

and layover provisions under subsection (a) may not take effect before the 15th day
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after the date on which the text of the proclamation is published in the Federal

Register.

SEC. 104. IMPLEMENTINGACTIONS IN ANTICIPATIONOFENTRYINTOFORCEAND

INITIAL REGULATIONS.
(a) IMPLEMENTING ACTIONS.—

(1) PROCLAMATIONAUTHORITY.—After the date of enactment of this Act—

(A) the President may proclaim such actions, and

(B) other appropriate officers of the United States Government may

issue such regulations—

as may be necessary to ensure that any provision of this Act, or amendmentmade

by this Act, that takes effect on the date the Agreement enters into force is

appropriately implemented on such date, but no such proclamation or regulation

may have an effective date earlier than the date of entry into force.

(2) WAIVER OF 15-DAY RESTRICTION.—The 15-day restriction in section

103(b) on the taking effect of proclaimed actions is waived to the extent that

the application of such restriction would prevent the taking effect on the date

the Agreement enters into force of any action proclaimed under this section.

(b) INITIAL REGULATIONS.—Initial regulations necessary or appropriate to carry

out the actions required by or authorized under this Act or proposed in the statement

of administrative action submitted under section 101(a)(2) to implement the

Agreement shall, to the maximum extent feasible, be issued within 1 year after the

date of entry into force of the Agreement. In the case of any implementing action

that takes effect on a date after the date of entry into force of the Agreement, initial

regulations to carry out that action shall, to the maximum extent feasible, be issued

within 1 year after such effective date.

SEC. 105. ADMINISTRATION OF DISPUTE SETTLEMENT PROCEEDINGS.
(a) ESTABLISHMENTORDESIGNATIONOFOFFICE.—The President is authorized to

establish or designate within the Department of Commerce an office that shall be

responsible for providing administrative assistance to panels established under

chapter 20 of the Agreement. Such office may not be considered to be an agency for

purposes of section 552 of title 5, United States Code.

(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be

appropriated for each fiscal year after fiscal year 2003 to the Department of

Commerce such sums as may be necessary for the establishment and operations of

the office under subsection (a) and for the payment of the United States share of the

expenses of panels established under chapter 20 of the Agreement.

SEC. 106. ARBITRATION OF CERTAIN CLAIMS.
(a) SUBMISSIONOFCERTAIN CLAIMS.—The United States is authorized to resolve

any claim against the United States covered by article 15.15.1(a)(i)(C) or article

15.15.1(b)(i)(C) of the Agreement, pursuant to the Investor-State Dispute

Settlement procedures set forth in section C of chapter 15 of the Agreement.
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(b) CONTRACT CLAUSES.—All contracts executed by any agency of the United

States on or after the date of entry into force of the Agreement shall contain a clause

specifying the law that will apply to resolve any breach of contract claim.

SEC. 107. EFFECTIVE DATES; EFFECT OF TERMINATION.
(a) EFFECTIVE DATES.—Except as provided in subsection (b), the provisions of

this Act and the amendments made by this Act take effect on the date theAgreement

enters into force.

(b) EXCEPTIONS.—

(1) Sections 1 through 3 and this title take effect on the date of enactment of

this Act.

(2) Section 205 takes effect on the date on which the textile and apparel

provisions of the Agreement take effect pursuant to article 5.10 of the

Agreement.

(c) TERMINATION OF THE AGREEMENT.—On the date on which the Agreement

ceases to be in force, the provisions of this Act (other than this subsection) and the

amendments made by this Act shall cease to be effective.

TITLE II—CUSTOMS PROVISIONS

SEC. 201. TARIFF MODIFICATIONS.
(a) TARIFF MODIFICATIONS PROVIDED FOR IN THE AGREEMENT.—The President

may proclaim—

(1) such modifications or continuation of any duty,

(2) such continuation of duty-free or excise treatment, or

(3) such additional duties—

as the President determines to be necessary or appropriate to carry out or apply

articles 2.2, 2.5, 2.6, and 2.12 and Annex 2B of the Agreement.

(b) OTHER TARIFF MODIFICATIONS.—Subject to the consultation and layover

provisions of section 103(a), the President may proclaim—

(1) such modifications or continuation of any duty,

(2) such modifications as the United States may agree to with Singapore

regarding the staging of any duty treatment set forth in Annex 2B of the

Agreement,

(3) such continuation of duty-free or excise treatment, or

(4) such additional duties—

as the President determines to be necessary or appropriate tomaintain the general

level of reciprocal and mutually advantageous concessions with respect to

Singapore provided for by the Agreement.

(c) CONVERSION TO AD VALOREM RATES.—For purposes of subsections (a) and

(b), with respect to any good for which the base rate in the Schedule of the United

States set forth in Annex 2B of the Agreement is a specific or compound rate of

duty, the President may substitute for the base rate an ad valorem rate that the

President determines to be equivalent to the base rate.
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SEC. 202. RULES OF ORIGIN.
(a) ORIGINATING GOODS.—For purposes of this Act and for purposes of

implementing the tariff treatment provided for under the Agreement, except as

otherwise provided in this section, a good is an originating good if—

(1) the good is wholly obtained or produced entirely in the territory of

Singapore, the United States, or both;

(2) each nonoriginating material used in the production of the good—

(A) undergoes an applicable change in tariff classification set out in

Annex 3A of the Agreement as a result of production occurring entirely in

the territory of Singapore, the United States, or both; or

(B) if no change in tariff classification is required, the good otherwise

satisfies the applicable requirements of such Annex; or

(3) the good itself, as imported, is listed in Annex 3B of the Agreement and

is imported into the territory of the United States from the territory of

Singapore.

(b) DE MINIMIS AMOUNTS OF NONORIGINATING MATERIALS.—

(1) IN GENERAL.—Except as provided for in paragraphs (2) and (3), a good

shall be considered to be an originating good if—

(A) the value of all nonoriginating materials used in the production of

the good that do not undergo the required change in tariff classification

under Annex 3A of the Agreement does not exceed 10 percent of the

adjusted value of the good;

(B) if the good is subject to a regional value-content requirement, the

value of such nonoriginating materials is taken into account in calculating

the regional value-content of the good; and

(C) the good satisfies all other applicable requirements of this section.

(2) EXCEPTIONS.—Paragraph (1) does not apply to the following:

(A) A nonoriginating material provided for in chapter 4 of the HTS or in

subheading 1901.90 of the HTS that is used in the production of a good

provided for in chapter 4 of the HTS.

(B) A nonoriginating material provided for in chapter 4 of the HTS or in

subheading 1901.90 of the HTS that is used in the production of a good

provided for in heading 2105 or in any of subheadings 1901.10, 1901.20,

1901.90, 2106.90, 2202.90, and 2309.90 of the HTS.

(C) A nonoriginating material provided for in heading 0805, or any of

subheadings 2009.11.00 through 2009.39, of the HTS, that is used in the

production of a good provided for in any of subheadings 2009.11.00

through 2009.39 or in subheading 2106.90 or 2202.90 of the HTS.

(D) A nonoriginating material provided for in chapter 15 of the HTS

that is used in the production of a good provided for in any of headings

1501.00.00 through 1508, 1512, 1514, and 1515 of the HTS.
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(E) A nonoriginating material provided for in heading 1701 of the HTS

that is used in the production of a good provided for in any of headings

1701 through 1703 of the HTS.

(F) A nonoriginating material provided for in chapter 17 of the HTS or

heading 1805.00.00 of the HTS that is used in the production of a good

provided for in subheading 1806.10 of the HTS.

(G) A nonoriginating material provided for in any of headings 2203

through 2208 of the HTS that is used in the production of a good provided

for in heading 2207 or 2208 of the HTS.

(H) A nonoriginating material used in the production of a good provided

for in any of chapters 1 through 21 of the HTS, unless the nonoriginating

material is provided for in a different subheading than the good for which

origin is being determined under this section.

(3) GOODS PROVIDED FOR IN CHAPTERS 50 THROUGH 63 OF THE HTS. —

(A) IN GENERAL.—Except as provided in subparagraph (B), a good

provided for in any of chapters 50 through 63 of the HTS that is not an

originating good because certain fibers or yarns used in the production of

the component of the good that determines the tariff classification of the

good do not undergo an applicable change in tariff classification set out in

Annex 3A of the Agreement shall be considered to be an originating good

if the total weight of all such fibers or yarns in that component is not more

than 7 percent of the total weight of that component.

(B) CERTAIN TEXTILE OR APPAREL GOODS.—

(i) TREATMENT AS ORIGINATINGGOOD.—A textile or apparel good

containing elastomeric yarns in the component of the good that

determines the tariff classification of the good shall be considered to

be an originating good only if such yarns are wholly formed in the

territory of Singapore or the United States.

(ii) DEFINITION OF TEXTILE OR APPAREL GOOD.—For purposes of

this subparagraph, the term 'textile or apparel good' means a product

listed in the Annex to the Agreement on Textiles and Clothing

referred to in section 101(d)(4) of the Uruguay Round Agreements

Act (19 U.S.C. 3511(d)(4)).

(c) ACCUMULATION.—

(1) ORIGINATING GOODS INCORPORATED IN GOODS OF OTHER COUNTRY.—

Originating materials from the territory of either Singapore or theUnited States

that are used in the production of a good in the territory of the other country

shall be considered to originate in the territory of the other country.

(2) MULTIPLE PROCEDURES.—A good that is produced in the territory of

Singapore, the United States, or both, by 1 or more producers is an originating

good if the good satisfies the requirements of subsection (a) and all other

applicable requirements of this section.

(d) REGIONAL VALUE-CONTENT. —
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(1) IN GENERAL.—For purposes of subsection (a)(2), the regional value-

content of a good referred to in Annex 3A of the Agreement shall be

calculated, at the choice of the person claiming preferential tariff treatment for

the good, on the basis of the build-downmethod described in paragraph (2) or

the build-up method described in paragraph (3), unless otherwise provided in

Annex 3A of the Agreement.

(2) BUILD-DOWN METHOD.—

(A) IN GENERAL.—The regional value-content of a good may be

calculated on the basis of the following build-down method:

AV-VNM

RVC = ----------- x 100

AV

(B) DEFINITIONS.—For purposes of subparagraph (A):

(i) The term “RVC”means the regional value-content, expressed as

a percentage.

(ii) The term “AV” means the adjusted value.

(iii) The term “VNM”means the value of nonoriginating materials

that are acquired and used by the producer in the production of the

good.

(3) BUILD-UP METHOD.—

(A) IN GENERAL.—The regional value-content of a good may be

calculated on the basis of the following build-up method:

VOM

RVC = ----------- x 100

AV

(B) DEFINITIONS.—For purposes of subparagraph (A):

(i) The term “RVC”means the regional value-content, expressed as

a percentage.

(ii) The term “AV” means the adjusted value.

(iii) The term “VOM”means the value of originating materials that

are acquired or self-produced and are used by the producer in the

production of the good.

(e) VALUE OF MATERIALS.—

(1) IN GENERAL.—For purposes of calculating the regional value-content of a

good under subsection (d), and for purposes of applying the de minimis rules
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under subsection (b), the value of a material is—

(A) in the case of a material imported by the producer of the good, the

adjusted value of the material;

(B) in the case of a material acquired in the territory in which the good

is produced, except for a material to which subparagraph (C) applies, the

adjusted value of the material; or

(C) in the case of a material that is self-produced, or in a case in which

the relationship between the producer of the good and the seller of the

material influenced the price actually paid or payable for the material,

including a material obtained without charge, the sum of—

(i) all expenses incurred in the production of thematerial, including

general expenses; and

(ii) an amount for profit.

(2) FURTHER ADJUSTMENTS TO THE VALUE OF MATERIALS. —

(A) ORIGINATINGMATERIALS.—The following expenses, if not included

in the value of an originating material calculated under paragraph (1), may

be added to the value of the originating material:

(i) The costs of freight, insurance, packing, and all other costs

incurred in transporting the material to the location of the producer.

(ii) Duties, taxes, and customs brokerage fees on the material paid

in the territory of Singapore, the United States, or both, other than

duties and taxes that are waived, refunded, refundable, or otherwise

recoverable, including credit against duty or tax paid or payable.

(iii) The cost of waste and spoilage resulting from the use of the

material in the production of the good, less the value of renewable

scrap or by-product.

(B) NONORIGINATINGMATERIALS.—The following expenses, if included

in the value of a nonoriginating material calculated under paragraph (1),

may be deducted from the value of the nonoriginating material:

(i) The costs of freight, insurance, packing, and all other costs

incurred in transporting the material to the location of the producer.

(ii) Duties, taxes, and customs brokerage fees on the material paid

in the territory of Singapore, the United States, or both, other than

duties and taxes that are waived, refunded, refundable, or otherwise

recoverable, including credit against duty or tax paid or payable.

(iii) The cost of waste and spoilage resulting from the use of the

material in the production of the good, less the value of renewable

scrap or by-product.

(iv) The cost of processing incurred in the territory of Singapore or

the United States in the production of the nonoriginating material.

(v) The cost of originating materials used in the production of the

nonoriginating material in the territory of Singapore or the United

States.
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(f) ACCESSORIES, SPARE PARTS, OR TOOLS.—

(1) IN GENERAL.—Subject to paragraph (2), accessories, spare parts, or tools

delivered with the good that form part of the good's standard accessories, spare

parts, or tools shall—

(A) be treated as originating goods if the good is an originating good;

and

(B) be disregarded in determining whether all the nonoriginating

materials used in the production of the good undergo an applicable change

in tariff classification set out in Annex 3A of the Agreement.

(2) CONDITIONS.—Paragraph (1) shall apply only if—

(A) the accessories, spare parts, or tools are not invoiced separately

from the good;

(B) the quantities and value of the accessories, spare parts, or tools are

customary for the good; and

(C) if the good is subject to a regional value-content requirement, the

value of the accessories, spare parts, or tools is taken into account as

originating or nonoriginating materials, as the case may be, in calculating

the regional value-content of the good.

(g) FUNGIBLE GOODS AND MATERIALS.—

(1) IN GENERAL.—

(A) CLAIM FOR PREFERENTIAL TREATMENT.—A person claiming

preferential tariff treatment for a good may claim that a fungible good or

material is originating either based on the physical segregation of each

fungible good or material or by using an inventory management method.

(B) INVENTORY MANAGEMENT METHOD.—In this subsection, the term

“inventory management method” means—

(i) averaging;

(ii) “last-in, first-out”;

(iii) “first-in, first-out”; or

(iv) any other method—

(I) recognized in the generally accepted accounting principles

of the country in which the production is performed (whether

Singapore or the United States); or

(II) otherwise accepted by that country.

(2) ELECTION OF INVENTORY METHOD.—A person selecting an inventory

management method under paragraph (1) for particular fungible goods or

materials shall continue to use that method for those fungible goods or

materials throughout the fiscal year of that person.

(h) PACKAGING MATERIALS AND CONTAINERS FOR RETAIL SALE.—Packaging

materials and containers in which a good is packaged for retail sale, if classified

with the good, shall be disregarded in determining whether all the nonoriginating

materials used in the production of the good undergo the applicable change in tariff

classification set out in Annex 3A of the Agreement and, if the good is subject to a
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regional value-content requirement, the value of such packaging materials and

containers shall be taken into account as originating or nonoriginating materials, as

the case may be, in calculating the regional value-content of the good.

(i) PACKINGMATERIALS ANDCONTAINERSFORSHIPMENT.—Packingmaterials and

containers in which a good is packed for shipment shall be disregarded in

determining whether—

(1) the nonoriginating materials used in the production of a good undergo an

applicable change in tariff classification set out in Annex 3Aof theAgreement;

and

(2) the good satisfies a regional value-content requirement.

(j) INDIRECT MATERIALS.—An indirect material shall be considered to be an

originating material without regard to where it is produced, and its value shall be the

cost registered in the accounting records of the producer of the good.

(k) THIRD COUNTRY OPERATIONS.—A good shall not be considered to be an

originating good by reason of having undergone production that satisfies the

requirements of subsection (a) if, subsequent to that production, the good undergoes

further production or any other operation outside the territories of Singapore and the

United States, other than unloading, reloading, or any other operation necessary to

preserve it in good condition or to transport the good to the territory of Singapore or

the United States.

(l) SPECIAL RULE FOR APPAREL GOODS LISTED IN CHAPTER 61 OR 62 OF THE

HTS.—

(1) IN GENERAL.—An apparel good listed in chapter 61 or 62 of the HTS

shall be considered to be an originating good if it is both cut (or knit to shape)

and sewn or otherwise assembled in the territory of Singapore, the United

States, or both, from fabric or yarn, regardless of origin, designated in the

manner described in paragraph (2) as fabric or yarn not available in

commercial quantities in a timely manner in the United States.

(2) DESIGNATIONOFCERTAIN FABRIC ANDYARN.—The designation referred

to in paragraph (1) means a designation made in a notice published in the

Federal Register on or before November 15, 2002, identifying apparel goods

made from fabric or yarn eligible for entry into the United States under

subheading 9819.11.24 or 9820.11.27 of the HTS. For purposes of this

subsection, a reference in the notice to fabric or yarn formed in the United

States is deemed to include fabric or yarn formed in Singapore.

(m) APPLICATION AND INTERPRETATION.—In this section:

(1) The basis for any tariff classification is the HTS.

(2) Any cost or value referred to in this section shall be recorded and

maintained in accordance with the generally accepted accounting principles

applicable in the territory of the country in which the good is produced

(whether Singapore or the United States).

(n) DEFINITIONS.—In this section:

(1) ADJUSTEDVALUE.—The term “adjusted value”means the value of a good
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determined under articles 1 through 8, article 15, and the corresponding

interpretative notes of the Agreement on Implementation of Article VII of the

General Agreement on Tariffs and Trade 1994 referred to in section 101(d)(8)

of the Uruguay Round Agreements Act, except that such valuemaybe adjusted

to exclude any costs, charges, or expenses incurred for transportation,

insurance, and related services incident to the international shipment of the

good from the country of exportation to the place of importation.

(2) FUNGIBLE GOODS AND FUNGIBLE MATERIALS.—The terms “fungible

goods” and “fungible materials” mean goods or materials, as the case may be,

that are interchangeable for commercial purposes and the properties of which

are essentially identical.

(3) GENERALLY ACCEPTED ACCOUNTING PRINCIPLES.—The term “generally

accepted accounting principles” means the recognized consensus or substantial

authoritative support in the territory of Singapore or the United States, as the

case may be, with respect to the recording of revenues, expenses, costs, and

assets and liabilities, the disclosure of information, and the preparation of

financial statements. The standardsmay encompass broad guidelines of general

application as well as detailed standards, practices, and procedures.

(4) GOODSWHOLLYOBTAINEDOR PRODUCEDENTIRELY INTHETERRITORYOF

SINGAPORE, THEUNITED STATES, OR BOTH.—The term “goods wholly obtained

or produced entirely in the territory of Singapore, the United States, or both”

means—

(A) mineral goods extracted in the territory of Singapore, the United

States, or both;

(B) vegetable goods, as such goods are defined in the Harmonized

System, harvested in the territory of Singapore, the United States, or both;

(C) live animals born and raised in the territory of Singapore, theUnited

States, or both;

(D) goods obtained from hunting, trapping, fishing, or aquaculture

conducted in the territory of Singapore, the United States, or both;

(E) goods (fish, shellfish, and other marine life) taken from the sea by

vessels registered or recorded with Singapore or the United States and

flying the flag of that country;

(F) goods produced exclusively from products referred to in

subparagraph (E) on board factory ships registered or recorded with

Singapore or the United States and flying the flag of that country;

(G) goods taken by Singapore or the United States, or a person of

Singapore or the United States, from the seabed or beneath the seabed

outside territorial waters, if Singapore or the United States has rights to

exploit such seabed;

(H) goods taken from outer space, if the goods are obtained by

Singapore or the United States or a person of Singapore or the United

States and not processed in the territory of a country other than Singapore
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or the United States;

(I) waste and scrap derived from—

(i) production in the territory of Singapore, the United States, or

both; or

(ii) used goods collected in the territory of Singapore, the United

States, or both, if such goods are fit only for the recovery of raw

materials;

(J) recovered goods derived in the territory of Singapore, the United

States, or both, from used goods; or

(K) goods produced in the territory of Singapore, the United States, or

both, exclusively—

(i) from goods referred to in any of subparagraphs (A) through (I);

or

(ii) from the derivatives of goods referred to in clause (i).

(5) HARMONIZED SYSTEM.—The term “Harmonized System” means the

Harmonized Commodity Description and Coding System.

(6) INDIRECTMATERIAL.—The term “indirectmaterial”means a good used in

the production, testing, or inspection of a good but not physically incorporated

into the good, or a good used in the maintenance of buildings or the operation

of equipment associated with the production of a good, including—

(A) fuel and energy;

(B) tools, dies, and molds;

(C) spare parts and materials used in the maintenance of equipment or

buildings;

(D) lubricants, greases, compounding materials, and other materials

used in production or used to operate equipment or buildings;

(E) gloves, glasses, footwear, clothing, safety equipment, and supplies;

(F) equipment, devices, and supplies used for testing or inspecting the

good;

(G) catalysts and solvents; and

(H) any other goods that are not incorporated into the good but the use

of which in the production of the good can reasonably be demonstrated to

be a part of that production.

(7) MATERIAL.—The term “material” means a good that is used in the

production of another good.

(8) MATERIAL THAT IS SELF-PRODUCED.—The term “material that is self-

produced” means a material, such as a part or ingredient, produced by a

producer of a good and used by the producer in the production of another good.

(9) NONORIGINATINGMATERIAL.—The term“nonoriginatingmaterial”means

a material that does not qualify as an originating good under the rules set out in

this section.

(10) PREFERENTIAL TARIFF TREATMENT.—The term “preferential tariff

treatment” means the customs duty rate that is applicable to an originating good
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pursuant to chapter 2 of the Agreement.

(11) PRODUCER.—The term “producer” means a person who grows, raises,

mines, harvests, fishes, traps, hunts, manufactures, processes, assembles, or

disassembles a good.

(12) PRODUCTION.—The term “production” means growing, mining,

harvesting, fishing, raising, trapping, hunting, manufacturing, processing,

assembling, or disassembling a good.

(13) RECOVERED GOODS.—

(A) IN GENERAL.—The term “recovered goods” means materials in the

form of individual parts that are the result of—

(i) the complete disassembly of used goods into individual parts;

and

(ii) the cleaning, inspecting, testing, or other processing of those

parts as necessary for improvement to sound working condition by

one or more of the processes described in subparagraph (B), in order

for such parts to be assembled with other parts, including other parts

that have undergone the processes described in this paragraph, in the

production of a remanufactured good described in Annex 3C of the

Agreement.

(B) PROCESSES.—The processes referred to in subparagraph (A)(ii) are

welding, flame spraying, surface machining, knurling, plating, sleeving,

and rewinding.

(14) REMANUFACTUREDGOOD.—The term“remanufactured good”means an

industrial good assembled in the territory of Singapore or the United States,

that is listed in Annex 3C of the Agreement, and—

(A) is entirely or partially comprised of recovered goods;

(B) has the same life expectancy and meets the same performance

standards as a new good; and

(C) enjoys the same factory warranty as such a new good.

(15) TERRITORY.—The term “territory” has the meaning given that term in

Annex 1A of the Agreement.

(16) USED—The term “used” means used or consumed in the production of

goods.

(o) PRESIDENTIAL PROCLAMATION AUTHORITY.—

(1) IN GENERAL.—The President is authorized to proclaim, as part of the

HTS—

(A) the provisions set out in Annexes 3A, 3B, and 3C of theAgreement;

and

(B) any additional subordinate category necessary to carry out this title

consistent with the Agreement.

(2) MODIFICATIONS.—

(A) IN GENERAL.—Subject to the consultation and layover provisions of

section 103(a), the President may proclaimmodifications to the provisions
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proclaimed under the authority of paragraph (1)(A), other than—

(i) the provisions of Annex 3B of the Agreement; and

(ii) provisions of chapters 50 through 63 of the HTS, as included in

Annex 3A of the Agreement.

(B) ADDITIONAL PROCLAMATIONS.— Notwithstanding subparagraph

(A), and subject to the consultation and layover provisions of section

103(a), the President may proclaim—

(i) modifications to the provisions proclaimed under the authority

of paragraph (1)(A) that are necessary to implement an agreement

with Singapore pursuant to article 3.18.4(c) of the Agreement; and

(ii) before the 1st anniversary of the date of enactment of this Act,

modifications to correct any typographical, clerical, or other

nonsubstantive technical error regarding the provisions of chapters 50

through 63 of the HTS, as included in Annex 3A of the Agreement.

SEC. 203. [Omitted—This section amended 19 USCS § 58c(b).]

Sec. 204. [Omitted—This section amended 19 USCS § 1592(c).]

SEC. 205. ENFORCEMENTRELATINGTOTRADE INTEXTILEANDAPPARELGOODS.
(a) DENIAL OF PERMISSION TO CONDUCT SITE VISITS.—

(1) IN GENERAL.—Subject to paragraph (2), if the Secretary of the Treasury

proposes to conduct a site visit at an enterprise registered under article 5.3 of

the Agreement, and responsible officials of the enterprise do not consent to the

proposed visit, the President may exclude from the customs territory of the

United States textile and apparel goods produced or exported by that

enterprise.

(2) TERMINATIONOF EXCLUSION.—An exclusion of textile and apparel goods

produced or exported by an enterprise under paragraph (1) shall terminate

when the President determines that the enterprise's production of, and

capability to produce, the goods are consistent with statements by the enterprise

that textile or apparel goods the enterprise produces or has produced are

originating goods or products of Singapore, as the case may be.

(b) KNOWING OR WILLFUL CIRCUMVENTION.—

(1) IN GENERAL.—If the President finds that an enterprise of Singapore has

knowingly or willfully engaged in circumvention, the President may exclude

from the customs territory of the United States textile and apparel goods

produced or exported by the enterprise. An exclusion under this paragraphmay

be imposed on the date beginning on the date a finding of knowing or willful

circumvention is made and shall be in effect for a period not longer than the

applicable period described in paragraph (2).

(2) TIME PERIODS.—

(A) FIRST FINDING.—With respect to a first finding under paragraph (1),

the applicable period is 6 months.

(B) SECOND FINDING.—With respect to a second finding under

paragraph (1), the applicable period is 2 years.
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(C) THIRD AND SUBSEQUENT FINDING.—With respect to a third or

subsequent finding under paragraph (1), the applicable period is 2 years.

If, at the time of a third or subsequent finding, an exclusion is in effect as a

result of a previous finding, the 2-year period applicable to the third or

subsequent finding shall begin on the day after the day on which the

previous exclusion terminates.

(c) CERTAIN OTHER INSTANCES OF CIRCUMVENTION.—If the President consults

with Singapore pursuant to article 5.8 of the Agreement, the consultations fail to

result in a mutually satisfactory solution to the matters at issue, and the President

presents to Singapore clear evidence of circumvention under the Agreement, the

President may—

(1) deny preferential tariff treatment to the goods involved in the

circumvention; and

(2) deny preferential tariff treatment, for a period not to exceed 4 years from

the date on which consultations pursuant to article 5.8 of the Agreement

conclude, to—

(A) textile and apparel goods produced by the enterprise found to have

engaged in the circumvention, including any successor of such enterprise;

and

(B) textile and apparel goods produced by any other entity owned or

operated by a principal of the enterprise, if the principal also is a principal

of the other entity.

(d) DEFINITIONS.—In this section:

(1) GENERALDEFINITIONS.—The terms “circumvention”, “preferential tariff

treatment”, “principal”, and “textile and apparel goods” have the meanings

given such terms in chapter 5 of the Agreement.

(2) ENTERPRISE.—The term “enterprise” has the meaning given that term in

article 1.2.3 of the Agreement.

SEC. 206. REGULATIONS.
The Secretary of the Treasury shall prescribe such regulations as may be

necessary to carry out—

(1) subsections (a) through (n) of section 202, and section 203;

(2) amendments made by the sections referred to in paragraph (1); and

(3) proclamations issued under section 202(o).

TITLE III--RELIEF FROM IMPORTS

SEC. 301. DEFINITIONS.
In this title:

(1) COMMISSION.—The term “Commission” means the United States

International Trade Commission.

(2) SINGAPOREAN ARTICLE.—The term “Singaporean article” means an

article that qualifies as an originating good under section 202(a) of this Act.
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(3) SINGAPOREAN TEXTILE OR APPAREL ARTICLE.—The term “Singaporean

textile or apparel article” means an article—

(A) that is listed in the Annex to the Agreement on Textiles and

Clothing referred to in section 101(d)(4) of the Uruguay Round

Agreements Act (19 U.S.C. 3511(d)(4)); and

(B) that is a Singaporean article.

Subtitle A--Relief From Imports Benefiting From the Agreement

SEC. 311. COMMENCING OF ACTION FOR RELIEF.
(a) FILING OF PETITION.—

(1) IN GENERAL.—A petition requesting action under this subtitle for the

purpose of adjusting to the obligations of the United States under the

Agreement may be filed with the Commission by an entity, including a trade

association, firm, certified or recognized union, or group of workers, that is

representative of an industry. The Commission shall transmit a copy of any

petition filed under this subsection to the United States Trade Representative.

(2) PROVISIONAL RELIEF.—An entity filing a petition under this subsection

may request that provisional relief be provided as if the petition had been filed

under section 202(a) of the Trade Act of 1974 (19 U.S.C. 2252(a)).

(3) CRITICAL CIRCUMSTANCES.—Any allegation that critical circumstances

exist shall be included in the petition.

(b) INVESTIGATION AND DETERMINATION.—Upon the filing of a petition under

subsection (a), the Commission, unless subsection (d) applies, shall promptly

initiate an investigation to determine whether, as a result of the reduction or

elimination of a duty provided for under the Agreement, a Singaporean article is

being imported into the United States in such increased quantities, in absolute terms

or relative to domestic production, and under such conditions that imports of the

Singaporean article constitute a substantial cause of serious injury or threat thereof

to the domestic industry producing an article that is like, or directly competitive

with, the imported article.

(c) APPLICABLE PROVISIONS.—The following provisions of section 202 of the

Trade Act of 1974 (19 U.S.C. 2252) apply with respect to any investigation initiated

under subsection (b):

(1) Paragraphs (1)(B) and (3) of subsection (b).

(2) Subsection (c).

(3) Subsection (d).

(4) Subsection (i).

(d) ARTICLES EXEMPT FROM INVESTIGATION.—No investigation may be initiated

under this section with respect to any Singaporean article if, after the date that the

Agreement enters into force, import relief has been provided with respect to that

Singaporean article under—

(1) this subtitle;
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(2) subtitle B;

(3) chapter 1 of title II of the Trade Act of 1974;

(4) article 6 of the Agreement on Textiles and Clothing referred to in section

101(d)(4) of the Uruguay Round Agreements Act (19 U.S.C. 3511(d)(4)); or

(5) article 5 of the Agreement on Agriculture referred to in section 101(d)(2)

of the Uruguay Round Agreements Act (19 U.S.C. 3511(d)(2)).

SEC. 312. COMMISSION ACTION ON PETITION.
(a) DETERMINATION.—Not later than 120 days (180 days if critical circumstances

have been alleged) after the date on which an investigation is initiated under section

311(b) with respect to a petition, the Commission shall make the determination

required under that section.

(b) APPLICABLE PROVISIONS.—For purposes of this subtitle, the provisions of

paragraphs (1), (2), and (3) of section 330(d) of the Tariff Act of 1930 (19 U.S.C.

1330(d) (1), (2), and (3)) shall be applied with respect to determinations and

findings made under this section as if such determinations and findings were made

under section 202 of the Trade Act of 1974 (19 U.S.C. 2252).

(c) ADDITIONAL FINDING AND RECOMMENDATION IF DETERMINATION

AFFIRMATIVE.—If the determination made by the Commission under subsection (a)

with respect to imports of an article is affirmative, or if the Presidentmay consider a

determination of the Commission to be an affirmative determination as provided for

under paragraph (1) of section 330(d) of the Tariff Act of 1930 (19 U.S.C.

1330(d)), the Commission shall find, and recommend to the President in the report

required under subsection (d), the amount of import relief that is necessary to

remedy or prevent the injury found by the Commission in the determination and to

facilitate the efforts of the domestic industry to make a positive adjustment to

import competition. The import relief recommended by the Commission under this

subsection shall be limited to the relief described in section 313(c). Only those

members of the Commission who voted in the affirmative under subsection (a) are

eligible to vote on the proposed action to remedy or prevent the injury found by the

Commission. Members of the Commission who did not vote in the affirmative may

submit, in the report required under subsection (d), separate views regarding what

action, if any, should be taken to remedy or prevent the injury.

(d) REPORT TO PRESIDENT.—Not later than the date that is 30 days after the date

on which a determination is made under subsection (a) with respect to an

investigation, the Commission shall submit to the President a report that includes—

(1) the determination made under subsection (a) and an explanation of the

basis for the determination;

(2) if the determination under subsection (a) is affirmative, any findings and

recommendations for import relief made under subsection (c) and an

explanation of the basis for each recommendation; and

(3) any dissenting or separate views by members of the Commission

regarding the determination and recommendation referred to in paragraphs (1)

and (2).
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(e) PUBLIC NOTICE.—Upon submitting a report to the President under subsection

(d), the Commission shall promptly make public such report (with the exception of

information which the Commission determines to be confidential) and shall cause a

summary thereof to be published in the Federal Register.

SEC. 313. PROVISION OF RELIEF.
(a) IN GENERAL.—Not later than the date that is 30 days after the date on which

the President receives the report of the Commission in which the Commission's

determination under section 312(a) is affirmative, or which contains a determination

under section 312(a) that the President considers to be affirmative under paragraph

(1) of section 330(d) of the Tariff Act of 1930 (19 U.S.C. 1330(d)(1)), the

President, subject to subsection (b), shall provide relief from imports of the article

that is the subject of such determination to the extent that the President determines

necessary to remedy or prevent the injury found by the Commission and to facilitate

the efforts of the domestic industry to make a positive adjustment to import

competition.

(b) EXCEPTION.—The President is not required to provide import relief under this

section if the President determines that the provision of the import relief will not

provide greater economic and social benefits than costs.

(c) NATURE OF RELIEF.—

(1) IN GENERAL.—The import relief (including provisional relief) that the

President is authorized to provide under this section with respect to imports of

an article is as follows:

(A) The suspension of any further reduction provided for under Annex

2B of the Agreement in the duty imposed on such article.

(B) An increase in the rate of duty imposed on such article to a level that

does not exceed the lesser of—

(i) the column 1 general rate of duty imposed under theHTS on like

articles at the time the import relief is provided; or

(ii) the column 1 general rate of duty imposed under the HTS on

like articles on the day before the date on which the Agreement enters

into force.

(C) In the case of a duty applied on a seasonal basis to such article, an

increase in the rate of duty imposed on the article to a level that does not

exceed the lesser of—

(i) the column 1 general rate of duty imposed under theHTS on like

articles for the immediately preceding corresponding season; or

(ii) the column 1 general rate of duty imposed under the HTS on

like articles on the day before the date on which the Agreement enters

into force.

(2) PROGRESSIVE LIBERALIZATION.—If the period for which import relief is

provided under this section is greater than 1 year, the President shall provide

for the progressive liberalization (described in article 7.28 of the Agreement)

of such relief at regular intervals during the period of its application.
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(d) PERIOD OF RELIEF.—

(1) IN GENERAL.—Subject to paragraph (2), the import relief that the

President is authorized to provide under this section may not exceed 2 years.

(2) EXTENSION.—

(A) IN GENERAL.—Subject to subparagraph (C), the President, after

receiving an affirmative determination from the Commission under

subparagraph (B), may extend the effective period of any import relief

provided under this section if the President determines that—

(i) the import relief continues to be necessary to prevent or remedy

serious injury and to facilitate adjustment; and

(ii) there is evidence that the industry is making a positive

adjustment to import competition.

(B) ACTION BY COMMISSION.—

(i) Upon a petition on behalf of the industry concerned, filed with

the Commission not earlier than the date which is 9 months, and not

later than the date which is 6 months, before the date on which any

action taken under subsection (a) is to terminate, the Commission

shall conduct an investigation to determine whether action under this

section continues to be necessary to remedy or prevent serious injury

and whether there is evidence that the industry is making a positive

adjustment to import competition.

(ii) The Commission shall publish notice of the commencement of

any proceeding under this subparagraph in the Federal Register and

shall, within a reasonable time thereafter, hold a public hearing at

which the Commission shall afford interested parties and consumers

an opportunity to be present, to present evidence, and to respond to

the presentations of other parties and consumers, and otherwise to be

heard.

(iii) The Commission shall transmit to the President a report on its

investigation and determination under this subparagraph not later than

60 days before the action under subsection (a) is to terminate, unless

the President specifies a different date.

(C) PERIOD OF IMPORT RELIEF.—The effective period of any import

relief imposed under this section, including any extensions thereof, may

not, in the aggregate, exceed 4 years.

(e) RATEAFTER TERMINATIONOF IMPORTRELIEF.—When import relief under this

section is terminated with respect to an article, the rate of duty on that article shall

be the rate that would have been in effect, but for the provision of such relief, on the

date the relief terminates.

(f) ARTICLES EXEMPT FROMRELIEF.—No import reliefmay be provided under this

section on any article that has been subject to import relief, after the entry into force

of the Agreement, under—

(1) this subtitle;
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(2) subtitle B;

(3) chapter 1 of title II of the Trade Act of 1974;

(4) article 6 of the Agreement on Textiles and Clothing referred to in section

101(d)(4) of the Uruguay Round Agreements Act (19 U.S.C. 3511(d)(4)); or

(5) article 5 of the Agreement on Agriculture referred to in section 101(d)(2)

of the Uruguay Round Agreements Act (19 U.S.C. 3511(d)(2)).

SEC. 314. TERMINATION OF RELIEF AUTHORITY.
(a) GENERAL RULE.—No import relief may be provided under this subtitle after

the date that is 10 years after the date on which the Agreement enters into force.

(b) EXCEPTION.—Import relief may be provided under this subtitle in the case of

a Singaporean article after the date on which such relief would, but for this

subsection, terminate under subsection (a), if the President determines that

Singapore has consented to such relief.

SEC. 315. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under section 313 shall be treated as action

taken under chapter 1 of title II of such Act.

SEC. 316. [Omitted—This section amended 19 USCS § 2252(a)(8).]

Subtitle B--Textile and Apparel Safeguard Measures

SEC. 321. COMMENCEMENT OF ACTION FOR RELIEF.
(a) IN GENERAL.—A request under this subtitle for the purpose of adjusting to the

obligations of the United States under the Agreement may be filed with the

President by an interested party. Upon the filing of a request, the President shall

review the request to determine, from information presented in the request, whether

to commence consideration of the request.

(b) PUBLICATIONOFREQUEST.—If the President determines that the request under

subsection (a) provides the information necessary for the request to be considered,

the President shall cause to be published in the Federal Register a notice of

commencement of consideration of the request, and notice seeking public comments

regarding the request. The notice shall include the request and the dates by which

comments and rebuttals must be received.

SEC. 322. DETERMINATION AND PROVISION OF RELIEF.
(a) DETERMINATION.—

(1) IN GENERAL.—Pursuant to a request made by an interested party, the

President shall determine whether, as a result of the reduction or elimination of

a duty under the Agreement, a Singaporean textile or apparel article is being

imported into the United States in such increased quantities, in absolute terms

or relative to the domestic market for that article, and under such conditions

that imports of the article constitute a substantial cause of serious damage, or

actual threat thereof, to a domestic industry producing an article that is like, or

directly competitive with, the imported article.
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(2) SERIOUS DAMAGE.—In making a determination under paragraph (1), the

President—

(A) shall examine the effect of increased imports on the domestic

industry, as reflected in changes in such relevant economic factors as

output, productivity, utilization of capacity, inventories, market share,

exports, wages, employment, domestic prices, profits, and investment,

none of which is necessarily decisive; and

(B) shall not consider changes in technology or consumer preference as

factors supporting a determination of serious damage or actual threat

thereof.

(3) SUBSTANTIAL CAUSE.—For purposes of this subsection, the term

“substantial cause” means a cause that is important and not less than any other

cause.

(b) PROVISION OF RELIEF.—

(1) IN GENERAL.—If a determination under subsection (a) is affirmative, the

President may provide relief from imports of the article that is the subject of

such determination, as described in paragraph (2), to the extent that the

President determines necessary to remedy or prevent the serious damage and to

facilitate adjustment by the domestic industry.

(2) Nature of relief. The relief that the President is authorized to provide

under this subsection with respect to imports of an article is—

(A) the suspension of any further reduction provided for under Annex

2B of the Agreement in the duty imposed on the article; or

(B) an increase in the rate of duty imposed on the article to a level that

does not exceed the lesser of—

(i) the column 1 general rate of duty imposed under theHTS on like

articles at the time the import relief is provided; or

(ii) the column 1 general rate of duty imposed under the HTS on

like articles on the day before the date on which the Agreement enters

into force.

SEC. 323. PERIOD OF RELIEF.
(a) IN GENERAL.—Subject to subsection (b), the import relief that the President is

authorized to provide under section 322 may not exceed 2 years.

(b) EXTENSION.—

(1) IN GENERAL.—Subject to paragraph (2), the President may extend the

effective period of any import relief provided under this subtitle if the President

determines that—

(A) the import relief continues to be necessary to remedy or prevent

serious damage and to facilitate adjustment; and

(B) there is evidence that the industry is making a positive adjustment to

import competition.

(2) LIMITATION.—The effective period of any action under this subtitle,

including any extensions thereof, may not, in the aggregate, exceed 4 years.
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SEC. 324. ARTICLES EXEMPT FROM RELIEF.
The President may not provide import relief under this subtitle with respect to any

article if import relief previously has been provided under this subtitle with respect

to that article.

SEC. 325. RATE AFTER TERMINATION OF IMPORT RELIEF.
When import relief under this subtitle is terminated with respect to an article, the

rate of duty on that article shall be the rate that would have been in effect, but for

the provision of such relief, on the date the relief terminates.

SEC. 326. TERMINATION OF RELIEF AUTHORITY.
No import relief may be provided under this subtitle with respect to an article

after the date that is 10 years after the date on which the provisions of the

Agreement relating to trade in textile and apparel goods take effect pursuant to

article 5.10 of the Agreement.

SEC. 327. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under this subtitle shall be treated as action

taken under chapter 1 of title II of such Act.

SEC. 328. BUSINESS CONFIDENTIAL INFORMATION.
The President may not release information which the President considers to be

confidential business information unless the party submitting the confidential

business information had notice, at the time of submission, that such information

would be released by the President, or such party subsequently consents to the

release of the information. To the extent business confidential information is

provided, a nonconfidential version of the information shall also be provided, in

which the business confidential information is summarized or, if necessary, deleted.

Subtitle C--Cases Under Title II of the Trade Act of 1974

SEC. 331. FINDINGS AND ACTION ON GOODS FROM SINGAPORE.
(a) EFFECTOF IMPORTS.—If, in any investigation initiated under chapter 1 of title

II of the Trade Act of 1974, the Commission makes an affirmative determination (or

a determination which the President may treat as an affirmative determination under

such chapter by reason of section 330(d) of the Tariff Act of 1930), the Commission

shall also find (and report to the President at the time such injury determination is

submitted to the President) whether imports of the article from Singapore are a

substantial cause of serious injury or threat thereof.

(b) PRESIDENTIAL DETERMINATION REGARDING SINGAPOREAN IMPORTS.—In

determining the nature and extent of action to be taken under chapter 1 of title II of

the Trade Act of 1974, the President shall determine whether imports from

Singapore are a substantial cause of the serious injury or threat thereof found by the

Commission and, if such determination is in the negative, may exclude from such

action imports from Singapore.
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TITLE IV—TEMPORARY ENTRY OF BUSINESS PERSONS

SEC. 401. NONIMMIGRANT TRADERS AND INVESTORS.
Upon a basis of reciprocity secured by the Agreement, an alien who is a national

of Singapore (and any spouse or child (as defined in section 101(b)(1) of the

Immigration and Nationality Act (8 U.S.C. 1101(b)(1))) of such alien, if

accompanying or following to join the alien) may, if otherwise eligible for a visa

and if otherwise admissible into the United States under the Immigration and

Nationality Act (8 U.S.C. 1101 et seq.), be considered to be classifiable as a

nonimmigrant under section 101(a)(15)(E) of suchAct (8 U.S.C. 1101(a)(15)(E)) if

entering solely for a purpose specified in clause (i) or (ii) of such section

101(a)(15)(E). For purposes of this section, the term 'national' has the meaning

given such term in Annex 1A of the Agreement.

SEC. 402. [OMITTED--THIS SECTION AMENDED 8 USCS § 1184(G)(8).]

M. BILATERAL TRADE RELATIONS WITH AUSTRALIA

United States-Australia Free Trade Agreement Implementation Act

[19 U.S.C. 3805 note, Public Law 108-286]

SECTION. 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the “United States-Australia Free

Trade Agreement Implementation Act”.

(b) [Omitted—This subsection contained a table of contents.]

SEC. 2. PURPOSES.
The purposes of this Act are—

(1) to approve and implement the Free Trade Agreement between theUnited

States and Australia, entered into under the authority of section 2103(b) of the
Bipartisan Trade Promotion Authority Act of 2002 (19 U.S.C. 3803(b));

(2) to strengthen and develop economic relations between the United States

and Australia for their mutual benefit;

(3) to establish free trade between the 2 nations through the reduction and

elimination of barriers to trade in goods and services and to investment; and

(4) to lay the foundation for further cooperation to expand and enhance the

benefits of such Agreement.

SEC. 3. DEFINITIONS.
In this Act:

(1) AGREEMENT.—The term “Agreement”means theUnited States-Australia

Free Trade Agreement approved by Congress under section 101(a)(1).

(2) HTS. The term “HTS” means the Harmonized Tariff Schedule of the

United States.
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(3) TEXTILEORAPPARELGOOD.—The term“textile or apparel good”means a

good listed in the Annex to the Agreement on Textiles and Clothing referred to

in section 101(d)(4) of the Uruguay Round Agreements Act (19 U.S.C.

3511(d)(4)).

TITLE I--APPROVAL OF, AND GENERAL PROVISIONS RELATING
TO, THE AGREEMENT

SEC. 101. APPROVAL AND ENTRY INTO FORCE OF THE AGREEMENT.
(a) APPROVAL OF AGREEMENT AND STATEMENT OF ADMINISTRATIVE ACTION.—

Pursuant to section 2105 of the Bipartisan Trade Promotion Authority Act of 2002

(19 U.S.C. 3805) and section 151 of the Trade Act of 1974 (19 U.S.C. 2191),

Congress approves—

(1) the United States-Australia Free Trade Agreement entered into on May

18, 2004, with the Government of Australia and submitted to Congress on July

6, 2004; and

(2) the statement of administrative action proposed to implement the

Agreement that was submitted to Congress on July 6, 2004.

(b) CONDITIONS FOR ENTRY INTO FORCE OF THE AGREEMENT.—At such time as

the President determines that Australia has takenmeasures necessary to bring it into

compliance with those provisions of the Agreement that are to take effect on the

date on which the Agreement enters into force, the President is authorized to

exchange notes with the Government of Australia providing for the entry into force,

on or after January 1, 2005, of the Agreement with respect to the United States.

SEC. 102. RELATIONSHIP OF THE AGREEMENT TO UNITED STATES AND STATE
LAW.
(a) RELATIONSHIP OF AGREEMENT TO UNITED STATES LAW.—

(1) UNITED STATES LAW TO PREVAIL IN CONFLICT.—No provision of the

Agreement, nor the application of any such provision to any person or

circumstance, which is inconsistent with any lawof theUnited States shall have

effect.

(2) CONSTRUCTION.—Nothing in this Act shall be construed—

(A) to amend or modify any law of the United States, or

(B) to limit any authority conferred under any law of the United States,

unless specifically provided for in this Act.

(b) RELATIONSHIP OF AGREEMENT TO STATE LAW.—

(1) LEGAL CHALLENGE.—No State law, or the application thereof, may be

declared invalid as to any person or circumstance on the ground that the

provision or application is inconsistent with the Agreement, except in an action

brought by the United States for the purpose of declaring such law or

application invalid.

(2) DEFINITION OF STATE LAW.—For purposes of this subsection, the term

'State law' includes—
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(A) any law of a political subdivision of a State; and

(B) any State law regulating or taxing the business of insurance.

(c) EFFECT OF AGREEMENT WITH RESPECT TO PRIVATE REMEDIES.—No person

other than the United States—

(1) shall have any cause of action or defense under the Agreement or by

virtue of congressional approval thereof; or

(2) may challenge, in any action brought under any provision of law, any

action or inaction by any department, agency, or other instrumentality of the

United States, any State, or any political subdivision of a State, on the ground

that such action or inaction is inconsistent with the Agreement.

SEC. 103. IMPLEMENTINGACTIONS IN ANTICIPATIONOFENTRYINTOFORCEAND

INITIAL REGULATIONS.
(a) IMPLEMENTING ACTIONS.—

(1) PROCLAMATION AUTHORITY.—After the date of the enactment of this

Act—

(A) the President may proclaim such actions, and

(B) other appropriate officers of the United States Government may

issue such regulations,

as may be necessary to ensure that any provision of this Act, or amendmentmade

by this Act, that takes effect on the date the Agreement enters into force is

appropriately implemented on such date, but no such proclamation or regulation

may have an effective date earlier than the date on which the Agreement enters

into force.

(2) EFFECTIVE DATE OF CERTAIN PROCLAIMED ACTIONS.—Any action

proclaimed by the President under the authority of this Act that is not subject to

the consultation and layover provisions under section 104, may not take effect

before the 15th day after the date on which the text of the proclamation is

published in the Federal Register.

(3) WAIVER OF 15-DAY RESTRICTION.—The 15-day restriction in paragraph

(2) on the taking effect of proclaimed actions is waived to the extent that the

application of such restriction would prevent the taking effect on the date the

Agreement enters into force of any action proclaimed under this section.

(b) INITIAL REGULATIONS.—Initial regulations necessary or appropriate to carry

out the actions required by or authorized under this Act or proposed in the statement

of administrative action submitted under section 101(a)(2) to implement the

Agreement shall, to the maximum extent feasible, be issued within 1 year after the

date on which the Agreement enters into force. In the case of any implementing

action that takes effect on a date after the date on which the Agreement enters into

force, initial regulations to carry out that action shall, to the maximum extent

feasible, be issued within 1 year after such effective date.

SEC. 104.CONSULTATIONANDLAYOVER PROVISIONSFOR,ANDEFFECTIVEDATE

OF, PROCLAIMED ACTIONS.
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If a provision of this Act provides that the implementation of an action by the

President by proclamation is subject to the consultation and layover requirements of

this section, such action may be proclaimed only if—

(1) the President has obtained advice regarding the proposed action from—

(A) the appropriate advisory committees established under section 135

of the Trade Act of 1974 (19 U.S.C. 2155); and

(B) the United States International Trade Commission;

(2) the President has submitted a report to the Committee on Finance of the

Senate and the Committee onWays andMeans of theHouse of Representatives

that sets forth—

(A) the action proposed to be proclaimed and the reasons therefor; and

(B) the advice obtained under paragraph (1);

(3) a period of 60 calendar days, beginning on the first day on which the

requirements set forth in paragraphs (1) and (2) have beenmet has expired; and

(4) the President has consulted with suchCommittees regarding the proposed

action during the period referred to in paragraph (3).

SEC. 105. ADMINISTRATION OF DISPUTE SETTLEMENT PROCEEDINGS.
(a) ESTABLISHMENTORDESIGNATIONOFOFFICE.—The President is authorized to

establish or designate within the Department of Commerce an office that shall be

responsible for providing administrative assistance to panels established under

chapter 21 of the Agreement. The office may not be considered to be an agency for

purposes of section 552 of title 5, United States Code.

(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be

appropriated for each fiscal year after fiscal year 2004 to the Department of

Commerce such sums as may be necessary for the establishment and operations of

the office under subsection (a) and for the payment of the United States share of the

expenses of panels established under chapter 21 of the Agreement.

SEC. 106. EFFECTIVE DATES; EFFECT OF TERMINATION.
(a) EFFECTIVE DATES.—Except as provided in subsection (b), the provisions of

this Act and the amendments made by this Act take effect on the date on which the

Agreement enters into force.

(b) EXCEPTIONS.—Sections 1 through 3 and this title take effect on the date of the

enactment of this Act.

(c) TERMINATION OF THE AGREEMENT.—On the date on which the Agreement

terminates, the provisions of this Act (other than this subsection) and the

amendments made by this Act shall cease to be effective.

TITLE—CUSTOMS PROVISIONS
SEC. 201. TARIFF MODIFICATIONS.
(a) TARIFF MODIFICATIONS PROVIDED FOR IN THE AGREEMENT.—The President

may proclaim—

(1) such modifications or continuation of any duty,

(2) such continuation of duty-free or excise treatment, or
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(3) such additional duties,

as the President determines to be necessary or appropriate to carry out or apply

articles 2.3, 2.5, and 2.6, and Annex 2-B of the Agreement.

(b) OTHER TARIFF MODIFICATIONS.—Subject to the consultation and layover

provisions of section 104, the President may proclaim—

(1) such modifications or continuation of any duty,

(2) such modifications as the United States may agree to with Australia

regarding the staging of any duty treatment set forth in Annex 2-B of the

Agreement,

(3) such continuation of duty-free or excise treatment, or

(4) such additional duties,

as the President determines to be necessary or appropriate tomaintain the general

level of reciprocal and mutually advantageous concessions with respect to

Australia provided for by the Agreement.

(c) CONVERSION TO AD VALOREM RATES.—For purposes of subsections (a) and

(b), with respect to any good for which the base rate in the Schedule of the United

States to Annex 2-B of the Agreement is a specific or compound rate of duty, the

President may substitute for the base rate an ad valorem rate that the President

determines to be equivalent to the base rate.

SEC. 202. ADDITIONAL DUTIES ON CERTAIN AGRICULTURAL GOODS.
(a) GENERAL PROVISIONS.—

(1) APPLICABILITY OF SUBSECTION.—This subsection applies to additional

duties assessed under subsections (b), (c), and (d).

(2) APPLICABLE NTR (MFN) RATE OF DUTY.—For purposes of subsections

(b), (c), and (d), the term “applicable NTR (MFN) rate of duty” means, with

respect to a safeguard good, a rate of duty that is the lesser of—

(A) the column 1 general rate of duty that would have been imposed

under the HTS on the same safeguard good entered, without a claim for

preferential treatment, at the time the additional duty is imposed under

subsection (b), (c), or (d), as the case may be; or

(B) the column 1 general rate of duty that would have been imposed

under the HTS on the same safeguard good entered, without a claim for

preferential treatment, on December 31, 2004.

(3) SCHEDULE RATE OF DUTY.—For purposes of subsections (b) and (c), the

term “schedule rate of duty” means, with respect to a safeguard good, the rate

of duty for that good set out in the Schedule of the United States to Annex 2-B

of the Agreement.

(4) SAFEGUARD GOOD.—In this subsection, the term “safeguard good”

means—

(A) a horticulture safeguard good described subsection (b)(1)(B); or

(B) a beef safeguard good described in subsection (c)(1) or subsection

(d)(1)(A).
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(5) EXCEPTIONS.—No additional duty shall be assessed on a good under

subsection (b), (c), or (d) if, at the time of entry, the good is subject to import

relief under—

(A) subtitle A of title III of this Act; or

(B) chapter 1 of title II of the Trade Act of 1974 (19 U.S.C. 2251 et

seq.).

(6) TERMINATION.—The assessment of an additional duty on a good under

subsection (b) or (c), whichever is applicable, shall cease to apply to that good

on the date on which duty-free treatment must be provided to that good under

the Schedule of the United States to Annex 2-B of the Agreement.

(7) NOTICE.—Not later than 60 days after the date on which the Secretary of

the Treasury assesses an additional duty on a good under subsection (b), (c), or

(d), the Secretary shall notify the Government of Australia in writing of such

action and shall provide to that Government data supporting the assessment of

the additional duty.

(b) ADDITIONAL DUTIES ON HORTICULTURE SAFEGUARD GOODS.—

(1) DEFINITIONS.—In this subsection:

(A) F.O.B.—The term “F.O.B.” means free on board, regardless of the

mode of transportation, at the point of direct shipment by the seller to the

buyer.

(B) HORTICULTURE SAFEGUARD GOOD.—The term “horticulture

safeguard good” means a good

(i) that qualifies as an originating good under section 203;

(ii) that is included in the United States Horticulture Safeguard List

set forth in Annex 3-A of the Agreement; and

(iii) for which a claim for preferential treatment under the

Agreement has been made.

(C) UNIT IMPORT PRICE.—The “unit import price” of a good means the

price of the good determined on the basis of the F.O.B. import price of the

good, expressed in either dollars per kilogram or dollars per liter,

whichever unit of measure is indicated for the good in the United States

Horticulture Safeguard List set forth in Annex 3-A of the Agreement.

(D) TRIGGER PRICE.—The “trigger price” for a good is the trigger price

indicated for that good in the United States Horticulture Safeguard List set

forth in Annex 3-A of the Agreement or any amendment thereto.

(2) ADDITIONAL DUTIES.—In addition to any duty proclaimed under

subsection (a) or (b) of section 201, and subject to subsection (a) of this

section, the Secretary of the Treasury shall assess a duty on a horticulture

safeguard good, in the amount determined under paragraph (3), if the Secretary

determines that the unit import price of the good when it enters the United

States is less than the trigger price for that good.
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(3) CALCULATION OF ADDITIONAL DUTY.—The additional duty assessed

under this subsection on a horticulture safeguard good shall be an amount

determined in accordance with the following table:

If the excess of the trigger price The additional duty

over the unit import price is: is an amount equal to:

Not more than 10 percent of the

trigger price .......................................................................0.

More than 10 percent but not more 30 percent of the

than 40 percent of the trigger price excess of the

applicable NTR

(MFN) rate of

duty over the

schedule rate of

duty.

More than 40 percent but not more 50 percent of such

than 60 percent of the trigger price excess.

More than 60 percent but not more 70 percent of such

than 75 percent of the trigger price excess.

More than 75 percent of the trigger 100 percent of such

price ………………….................. excess.

(c) ADDITIONAL DUTIES ON BEEF SAFEGUARD GOODS BASED ON QUANTITY OF

IMPORTS.—

(1) DEFINITION.—In this subsection, the term “beef safeguard good”means a

good—

(A) that qualifies as an originating good under section 203;

(B) that is listed in paragraph 3 of Annex I of the General Notes to the

Schedule of the United States to Annex 2-B of the Agreement; and

(C) for which a claim for preferential treatment under theAgreement has

been made.

(2) ADDITIONAL DUTIES.—In addition to any duty proclaimed under

subsection (a) or (b) of section 201, and subject to subsection (a) of this section

and paragraphs (4) and (5) of this subsection, the Secretary of the Treasury

shall assess a duty, in the amount determined under paragraph (3), on a beef
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safeguard good imported into the United States in a calendar year if the

Secretary determines that, prior to such importation, the total volume of beef

safeguard goods imported into the United States in that calendar year is equal

to or greater than 110 percent of the volume set out for beef safeguard goods in

the corresponding year in the table contained in paragraph 3(a) of Annex I of

the General Notes to the Schedule of the United States to Annex 2-B of the

Agreement. For purposes of this subsection, the years 1 through 19 set out in

the table contained in paragraph 3(a) of such Annex I correspond to the

calendar years 2005 through 2023.

(3) CALCULATION OF ADDITIONAL DUTY.—The additional duty on a beef

safeguard good under this subsection shall be an amount equal to 75 percent of

the excess of the applicable NTR (MFN) rate of duty over the schedule rate of

duty.

(4) WAIVER.—

(A) IN GENERAL.—The United States Trade Representative is authorized

to waive the application of this subsection, if the Trade Representative

determines that extraordinary market conditions demonstrate that the

waiver would be in the national interest of the United States, after the

requirements of subparagraph (B) are met.

(B) NOTICE AND CONSULTATIONS.—Promptly after receiving a request

for a waiver of this subsection, the Trade Representative shall notify the

Committee on Ways and Means of the House of Representatives and the

Committee on Finance of the Senate, and may make the determination

provided for in subparagraph (A) only after consulting with—

(i) appropriate private sector advisory committees established under

section 135 of the Trade Act of 1974 (19 U.S.C. 2155); and

(ii) the Committee on Ways and Means of the House of

Representatives and the Committee on Finance of the Senate

regarding—

(I) the reasons supporting the determination to grant the

waiver; and

(II) the proposed scope and duration of the waiver.

(C) NOTIFICATION OF THE SECRETARY OF THE TREASURY AND

PUBLICATION.—Upon granting a waiver under this paragraph, the Trade

Representative shall promptly notify the Secretary of the Treasury of the

period in which the waiver will be in effect, and shall publish notice of the

waiver in the Federal Register.

(5) EFFECTIVEDATES.—This subsection takes effect on January 1, 2013, and

shall not be effective after December 31, 2022.

(d) ADDITIONAL DUTIES ON BEEF SAFEGUARD GOODS BASED ON PRICE.—

(1) DEFINITIONS.—In this subsection:

(A) BEEF SAFEGUARDGOOD.—The term “beef safeguard good”means a

good—
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(i) that qualifies as an originating good under section 203;

(ii) that is classified under subheading 0201.10.50, 0201.20.80,

0201.30.80, 0202.10.50, 0202.20.80, or 0202.30.80 of the HTS; and

(iii) for which a claim for preferential treatment under the

Agreement has been made.

(B) CALENDAR QUARTER.—

(i) IN GENERAL.—The term “calendar quarter” means any 3-month

period beginning on January 1, April 1, July 1, or October 1 of a

calendar year.

(ii) FIRST CALENDAR QUARTER.—The term “first calendar quarter”

means the calendar quarter beginning on January 1.

(iii) SECOND CALENDAR QUARTER.—The term ”second calendar

quarter” means the calendar quarter beginning on April 1.

(iv) THIRD CALENDAR QUARTER.—The term “third calendar

quarter” means the calendar quarter beginning on July 1.

(v) FOURTH CALENDAR QUARTER.—The term “fourth calendar

quarter” means the calendar quarter beginning on October 1.

(C) MONTHLY AVERAGE INDEX PRICE.—The term “monthly average

index price” means the simple average, as determined by the Secretary of

Agriculture, for a calendar month of the daily average index prices for

Wholesale Boxed Beef Cut-Out Value Select 1-3 Central U.S. 600-750

lbs., or its equivalent, as such simple average is reported by the

Agricultural Marketing Service of the Department ofAgriculture inReport

LM-XB459 or any equivalent report.

(D) 24-MONTH TRIGGER PRICE.—The term “24-month trigger price”

means, with respect to any calendar month, the average of the monthly

average index prices for the 24 preceding calendar months, multiplied by

0.935.

(2) ADDITIONAL DUTIES.—In addition to any duty proclaimed under

subsection (a) or (b) of section 201, and subject to subsection (a) of this section

and paragraphs (4) through (6) of this subsection, the Secretary of the Treasury

shall assess a duty, in the amount determined under paragraph (3), on a beef

safeguard good imported into the United States if—

(A)(i) the good is imported in the first calendar quarter, second calendar

quarter, or third calendar quarter of a calendar year; and

(ii) the monthly average index price, in any 2 calendar months of

the preceding calendar quarter, is less than the 24-month trigger price;

or

(B)(i) the good is imported in the fourth calendar quarter of a calendar

year; and

(ii)(I) the monthly average index price, in any 2 calendar months of

the preceding calendar quarter, is less than the 24-month trigger price;

or
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(II) the monthly average index price, in any of the 4 calendar

months preceding January 1 of the succeeding calendar year, is

less than the 24-month trigger price.

(3) CALCULATION OF ADDITIONAL DUTY.—The additional duty on a beef

safeguard good under this subsection shall be an amount equal to 65 percent of

the applicable NTR (MFN) rate of duty for that good.

(4) LIMITATION.—An additional duty shall be assessed under this subsection

on a beef safeguard good imported into the United States in a calendar year

only if, prior to the importation of that good, the total quantity of beef

safeguard goods imported into the United States in that calendar year is equal

to or greater than the sum of—

(A) the quantity of goods of Australia eligible to enter the United States

in that year specified in Additional United States Note 3 to Chapter 2 of

the HTS; and

(B)(i) in 2023, 70,420 metric tons; or

(ii) in 2024, and in each year thereafter, a quantity that is 0.6

percent greater than the quantity provided for in the preceding year

under this subparagraph.

(5) WAIVER.—

(A) IN GENERAL.—The United States Trade Representative is authorized

to waive the application of this subsection, if the Trade Representative

determines that extraordinary market conditions demonstrate that the

waiver would be in the national interest of the United States, after the

requirements of subparagraph (B) are met.

(B) NOTICE AND CONSULTATIONS.—Promptly after receiving a request

for a waiver of this subsection, the Trade Representative shall notify the

Committee on Ways and Means of the House of Representatives and the

Committee on Finance of the Senate, and may make the determination

provided for in subparagraph (A) only after consulting with—

(i) appropriate private sector advisory committees established under

section 135 of the Trade Act of 1974 (19 U.S.C. 2155); and

(ii) the Committee on Ways and Means of the House of

Representatives and the Committee on Finance of the Senate

regarding—

(I) the reasons supporting the determination to grant the

waiver; and

(II) the proposed scope and duration of the waiver.

(C) NOTIFICATION OF THE SECRETARY OF THE TREASURY AND

PUBLICATION.—Upon granting a waiver under this paragraph, the Trade

Representative shall promptly notify the Secretary of the Treasury of the

period in which the waiver will be in effect, and shall publish notice of the

waiver in the Federal Register.

(6) EFFECTIVE DATE.—This subsection takes effect on January 1, 2023.
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SEC. 203. RULES OF ORIGIN.
(a) APPLICATION AND INTERPRETATION.—In this section:

(1) TARIFF CLASSIFICATION.—The basis for any tariff classification is the

HTS.

(2) REFERENCE TOHTS.—Whenever in this section there is a reference to a

heading or subheading, such reference shall be a reference to a heading or

subheading of the HTS.

(3) COST OR VALUE.—Any cost or value referred to in this section shall be

recorded and maintained in accordance with the generally accepted accounting

principles applicable in the territory of the country in which the good is

produced (whether Australia or the United States).

(b) ORIGINATING GOODS.—For purposes of this Act and for purposes of

implementing the preferential treatment provided for under the Agreement, a good

is an originating good if—

(1) the good is a good wholly obtained or produced entirely in the territory of

Australia, the United States, or both;

( 2) the good—

(A) is produced entirely in the territory of Australia, the United States,
or both, and—

(i) each of the nonoriginating materials used in the production of

the good undergoes an applicable change in tariff classification

specified in Annex 4-A or Annex 5-A of the Agreement;

(ii) the good otherwise satisfies any applicable regional value-

content requirement referred to in Annex 5-A of the Agreement; or

(iii) the good meets any other requirements specified in Annex 4-A

or Annex 5-A of the Agreement; and

(B) the good satisfies all other applicable requirements of this section;

(3) the good is produced entirely in the territory of Australia, the United

States, or both, exclusively frommaterials described in paragraph (1) or (2); or

(4) the good otherwise qualifies as an originating good under this section.

(c) DE MINIMIS AMOUNTS OF NONORIGINATING MATERIALS.—

(1) IN GENERAL.—Except as provided in paragraphs (2) and (3), a good that

does not undergo a change in tariff classification pursuant to Annex 5-A of the

Agreement is an originating good if—

(A) the value of all nonoriginating materials that—

(i) are used in the production of the good, and

(ii) do not undergo the required change in tariff classification,

does not exceed 10 percent of the adjusted value of the good;

(B) the good meets all other applicable requirements of this section; and

(C) the value of such nonoriginating materials is included in the value of

nonoriginating materials for any applicable regional value-content

requirement for the good.

(2) EXCEPTIONS.—Paragraph (1) does not apply to the following:
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(A) A nonoriginating material provided for in chapter 4 of the HTS or in

subheading 1901.90 that is used in the production of a good provided for

in chapter 4 of the HTS.

(B) A nonoriginating material provided for in chapter 4 of the HTS or in

subheading 1901.90 that is used in the production of a good provided for

in subheading 1901.10, 1901.20, or 1901.90, heading 2105, or subheading

2106.90, 2202.90, or 2309.90.

(C) A nonoriginating material provided for in heading 0805 or any of

subheadings 2009.11 through 2009.39 that is used in the production of a

good provided for in any of subheadings 2009.11 through 2009.39, or in

subheading 2106.90 or 2202.90.

(D) A nonoriginating material provided for in chapter 15 of the HTS

that is used in the production of a good provided for in any of headings

1501.00.00 through 1508, or in heading 1512, 1514, or 1515.

(E) A nonoriginating material provided for in heading 1701 that is used

in the production of a good provided for in any of headings 1701 through

1703.

(F) A nonoriginating material provided for in chapter 17 of the HTS or

heading 1805.00.00 that is used in the production of a good provided for

in subheading 1806.10.

(G) A nonoriginating material provided for in any of headings 2203

through 2208 that is used in the production of a good provided for in

heading 2207 or 2208.

(H) A nonoriginating material used in the production of a good provided

for in any of chapters 1 through 21 of the HTS unless the nonoriginating

material is provided for in a different subheading than the good for which

origin is being determined under this section.

(3) TEXTILE AND APPAREL GOODS.—

(A) IN GENERAL.—Except as provided in subparagraph (B), a textile or

apparel good that is not an originating good because certain fibers or yarns

used in the production of the component of the good that determines the

tariff classification of the good do not undergo an applicable change in

tariff classification set out in Annex 4-A of the Agreement shall be

considered to be an originating good if the total weight of all such fibers or

yarns in that component is not more than 7 percent of the total weight of

that component.

(B) CERTAIN TEXTILE OR APPAREL GOODS.—A textile or apparel good

containing elastomeric yarns in the component of the good that determines

the tariff classification of the good shall be considered to be an originating

good only if such yarns are wholly formed in the territory of Australia or

the United States.

(C) YARN, FABRIC, OR FIBER.—For purposes of this paragraph, in the

case of a textile or apparel good that is a yarn, fabric, or group of fibers,
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the term 'component of the good that determines the tariff classification of

the good' means all of the fibers in the yarn, fabric, or group of fibers.

(d) ACCUMULATION.—

(1) ORIGINATING MATERIALS USED IN PRODUCTION OF GOODS OF OTHER

COUNTRY.—Originating materials from the territory of Australia or the United

States that are used in the production of a good in the territory of the other

country shall be considered to originate in the territory of the other country.

(2) MULTIPLE PROCEDURES.—A good that is produced in the territory of

Australia, the United States, or both, by 1 or more producers, is an originating

good if the good satisfies the requirements of subsection (b) and all other

applicable requirements of this section.

(e) REGIONAL VALUE-CONTENT.—

(1) IN GENERAL.—For purposes of subsection (b)(2), the regional value-

content of a good referred to in Annex 5-A of the Agreement, except for goods

to which paragraph (4) applies, shall be calculated by the importer, exporter, or

producer of the good, on the basis of the build-down method described in

paragraph (2) or the build-up method described in paragraph (3).

(2) BUILD-DOWN METHOD. —

(A) IN GENERAL.—The regional value-content of a good may be

calculated on the basis of the following build-down method:

AV-VNM

RVC = --------- x 100

AV

(B) DEFINITIONS.—In subparagraph (A):

(i) RVC.—The term “RVC” means the regional value-content of

the good, expressed as a percentage.

(ii) AV.—The term “AV” means the adjusted value of the good.

(iii) VNM.—The term “VNM” means the value of nonoriginating

materials that are acquired and used by the producer in the production

of the good, but does not include the value of a material that is self-

produced.

(3) BUILD-UP METHOD. —

(A) IN GENERAL.—The regional value-content of a good may be

calculated on the basis of the following build-up method:

VOM

RVC = ----------- x 100

AV
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(B) DEFINITIONS. —In subparagraph (A):

(i) RVC. The term “RVC” means the regional value-content of the

good, expressed as a percentage.

(ii) AV.—The term “AV” means the adjusted value of the good.

(iii) VOM.—The term “VOM” means the value of originating

materials that are acquired or self-produced, and used by the producer

in the production of the good.

(4) SPECIAL RULE FOR CERTAIN AUTOMOTIVE GOODS.—

(A) IN GENERAL.—For purposes of subsection (b)(2), the regional value-

content of an automotive good referred to in Annex 5-A of the Agreement

shall be calculated by the importer, exporter, or producer of the good, on

the basis of the following net cost method:

NC-VNM

RVC = --------- x 100

NC

(B) DEFINITIONS.—In subparagraph (A):

(i) AUTOMOTIVE GOOD.—The term “automotive good” means a

good provided for in any of subheadings 8407.31 through 8407.34,

subheading 8408.20, heading 8409, or in any of headings 8701

through 8708.

(ii) RVC.—The term “RVC” means the regional value-content of

the automotive good, expressed as a percentage.

(iii) NC.—The term “NC” means the net cost of the automotive

good.

(iv) VNM.—The term “VNM” means the value of nonoriginating

materials that are acquired and used by the producer in the production

of the automotive good, but does not include the value of a material

that is self-produced.

(C) MOTOR VEHICLES.—

(i) BASIS OF CALCULATION.—For purposes of determining the

regional value-content under subparagraph (A) for an automotive

good that is a motor vehicle provided for in any of headings 8701

through 8705, an importer, exporter, or producer may average the

amounts calculated under the formula contained in subparagraph (A),

over the producer's fiscal year—

(I) with respect to all motor vehicles in any one of the

categories described in clause (ii); or

(II) with respect to all motor vehicles in any such category that

are exported to the territory of the United States or Australia.
(ii) CATEGORIES.—A category is described in this clause if it—
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(I) is the same model line of motor vehicles, is in the same

class of vehicles, and is produced in the same plant in the

territory of Australia or the United States, as the good described

in clause (i) for which regional value-content is being calculated;

(II) is the same class of motor vehicles, and is produced in the

same plant in the territory of Australia or the United States, as the

good described in clause (i) for which regional value-content is

being calculated; or

(III) is the same model line of motor vehicles produced in

either the territory of Australia or the United States, as the good

described in clause (i) for which regional value-content is being

calculated.

(D) OTHER AUTOMOTIVE GOODS.—For purposes of determining the

regional value-content under subparagraph (A) for automotive goods

provided for in any of subheadings 8407.31 through 8407.34, in

subheading 8408.20, or in heading 8409, 8706, 8707, or 8708, that are

produced in the same plant, an importer, exporter, or producer may—

(i) average the amounts calculated under the formula contained in

subparagraph (A) over—

(I) the fiscal year of the motor vehicle producer to whom the

automotive goods are sold,

(II) any quarter or month, or

(III) its own fiscal year,

if the goods were produced during the fiscal year, quarter, or

month that is the basis for the calculation;

(ii) determine the average referred to in clause (i) separately for

such goods sold to one or more motor vehicle producers; or

(iii) make a separate determination under clause (i) or (ii) for

automotive goods that are exported to the territory of the United

States or Australia.
(E) CALCULATINGNETCOST.—Consistent with the provisions regarding

allocation of costs set out in generally accepted accounting principles, the

net cost of the automotive good under subparagraph (B) shall be

calculated by—

(i) calculating the total cost incurred with respect to all goods

produced by the producer of the automotive good, subtracting any

sales promotion, marketing and after-sales service costs, royalties,

shipping and packing costs, and nonallowable interest costs that are

included in the total cost of all such goods, and then reasonably

allocating the resulting net cost of those goods to the automotive

good;

(ii) calculating the total cost incurred with respect to all goods

produced by that producer, reasonably allocating the total cost to the
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automotive good, and then subtracting any sales promotion, marketing

and after-sales service costs, royalties, shipping and packing costs,

and nonallowable interest costs that are included in the portion of the

total cost allocated to the automotive good; or

(iii) reasonably allocating each cost that forms part of the total cost

incurred with respect to the automotive good so that the aggregate of

these costs does not include any sales promotion, marketing and after-

sales service costs, royalties, shipping and packing costs, or

nonallowable interest costs.

(f) VALUE OF MATERIALS.—

(1) IN GENERAL.—For the purpose of calculating the regional value-content

of a good under subsection (e), and for purposes of applying the de minimis

rules under subsection (c), the value of a material is—

(A) in the case of a material that is imported by the producer of the

good, the adjusted value of the material;

(B) in the case of a material acquired in the territory in which the good

is produced, the value, determined in accordance with Articles 1 through

8, article 15, and the corresponding interpretive notes of theAgreement on

Implementation of Article VII of the General Agreement on Tariffs and

Trade 1994 referred to in section 101(d)(8) of the Uruguay Round

Agreements Act, as set forth in regulations promulgated by the Secretary

of the Treasury providing for the application of such Articles in the

absence of an importation; or

(C) in the case of a material that is self-produced, the sum of—

(i) all expenses incurred in the production of thematerial, including

general expenses; and

(ii) an amount for profit equivalent to the profit added in the normal

course of trade.

(2) FURTHER ADJUSTMENTS TO THE VALUE OF MATERIALS.—

(A) ORIGINATINGMATERIAL.—The following expenses, if not included

in the value of an originating material calculated under paragraph (1), may

be added to the value of the originating material:

(i) The costs of freight, insurance, packing, and all other costs

incurred in transporting the material within or between the territory of

Australia, the United States, or both, to the location of the producer.
(ii) Duties, taxes, and customs brokerage fees on the material paid

in the territory of Australia, the United States, or both, other than

duties or taxes that are waived, refunded, refundable, or otherwise

recoverable, including credit against duty or tax paid or payable.

(iii) The cost of waste and spoilage resulting from the use of the

material in the production of the good, less the value of renewable

scrap or byproducts.

(B) NONORIGINATINGMATERIAL.—The following expenses, if included
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in the value of a nonoriginating material calculated under paragraph (1),

may be deducted from the value of the nonoriginating material:

(i) The costs of freight, insurance, packing, and all other costs

incurred in transporting the material within or between the territory of

Australia, the United States, or both, to the location of the producer.
(ii) Duties, taxes, and customs brokerage fees on the material paid

in the territory of Australia, the United States, or both, other than

duties or taxes that are waived, refunded, refundable, or otherwise

recoverable, including credit against duty or tax paid or payable.

(iii) The cost of waste and spoilage resulting from the use of the

material in the production of the good, less the value of renewable

scrap or byproducts.

(iv) The cost of processing incurred in the territory ofAustralia, the
United States, or both, in the production of the nonoriginating

material.

(v) The cost of originating materials used in the production of the

nonoriginating material in the territory of Australia, theUnited States,
or both.

(g) ACCESSORIES, SPARE PARTS, OR TOOLS.—

(1) IN GENERAL.—Subject to paragraph (2), accessories, spare parts, or tools

delivered with a good that form part of the good's standard accessories, spare

parts, or tools shall—

(A) be treated as originating goods if the good is an originating good;

and

(B) be disregarded in determining whether all the nonoriginating

materials used in the production of the good undergo the applicable

change in tariff classification set out in Annex 5-A of the Agreement.

(2) CONDITIONS.—Paragraph (1) shall apply only if—

(A) the accessories, spare parts, or tools are not invoiced separately

from the good;

(B) the quantities and value of the accessories, spare parts, or tools are

customary for the good; and

(C) if the good is subject to a regional value-content requirement, the

value of the accessories, spare parts, or tools is taken into account as

originating or nonoriginating materials, as the case may be, in calculating

the regional value-content of the good.

(h) FUNGIBLE GOODS AND MATERIALS.—

(1) IN GENERAL.—

(A) CLAIM FOR PREFERENTIAL TREATMENT.—A person claiming that a

fungible good or fungible material is an originating good may base the

claim either on the physical segregation of the fungible good or fungible

material or by using an inventory management method with respect to the

fungible good or fungible material.
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(B) INVENTORY MANAGEMENT METHOD.—In this subsection, the term

“inventory management method” means—

(i) averaging;

(ii) “last-in, first-out”;

(iii) “first-in, first-out”; or

(iv) any other method—

(I) recognized in the generally accepted accounting principles

of the country in which the production is performed (whether

Australia or the United States); or

(II) otherwise accepted by that country.

(2) ELECTION OF INVENTORY METHOD.—A person selecting an inventory

management method under paragraph (1) for a particular fungible good or

fungible material shall continue to use that method for that fungible good or

fungible material throughout the fiscal year of that person.

(i) PACKAGING MATERIALS AND CONTAINERS FOR RETAIL SALE.—Packaging

materials and containers in which a good is packaged for retail sale, if classified

with the good, shall be disregarded in determining whether all the nonoriginating

materials used in the production of the good undergo the applicable change in tariff

classification set out in Annex 4-A or Annex 5-A of the Agreement, and, if the good

is subject to a regional value-content requirement, the value of such packaging

materials and containers shall be taken into account as originating or nonoriginating

materials, as the case may be, in calculating the regional value-content of the good.

(j) PACKINGMATERIALS ANDCONTAINERSFORSHIPMENT.—Packingmaterials and

containers for shipment shall be disregarded in determining whether—

(1) the nonoriginating materials used in the production of a good undergo the

applicable change in tariff classification set out in Annex 4-A or Annex 5-A of

the Agreement; and

(2) the good satisfies a regional value-content requirement.

(k) INDIRECTMATERIALS.—An indirect material shall be treated as an originating

material without regard to where it is produced, and its value shall be the cost

registered in the accounting records of the producer of the good.

(l) THIRD COUNTRY OPERATIONS.—A good that has undergone production

necessary to qualify as an originating good under subsection (b) shall not be

considered to be an originating good if, subsequent to that production, the good

undergoes further production or any other operation outside the territory of

Australia or the United States, other than unloading, reloading, or any other

operation necessary to preserve the good in good condition or to transport the good

to the territory of Australia or the United States.

(m) TEXTILE AND APPAREL GOODS CLASSIFIABLE AS GOODS PUT UP IN SETS.—

Notwithstanding the rules set forth in Annex 4-A of the Agreement, textile or

apparel goods classifiable as goods put up in sets for retail sale as provided for in

General Rule of Interpretation 3 of the HTS shall not be considered to be

originating goods unless each of the goods in the set is an originating good or the
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total value of the nonoriginating goods in the set does not exceed 10 percent of the

value of the set determined for purposes of assessing customs duties.

(n) DEFINITIONS.—In this section:

(1) ADJUSTED VALUE.—The term “adjusted value” means the value

determined under Articles 1 through 8, Article 15, and the corresponding

interpretive notes of the Agreement on Implementation of Article VII of the

General Agreement on Tariffs and Trade 1994 referred to in section 101(d)(8)

of the Uruguay Round Agreements Act, adjusted to exclude any costs, charges,

or expenses incurred for transportation, insurance, and related services incident

to the international shipment of the good from the country of exportation to the

place of importation.

(2) CLASS OFMOTOR VEHICLES.—The term “class of motor vehicles” means

any one of the following categories of motor vehicles:

(A) Motor vehicles provided for in subheading 8701.20, 8704.10,

8704.22, 8704.23, 8704.32, or 8704.90, or heading 8705 or 8706, or

motor vehicles for the transport of 16 or more persons provided for in

subheading 8702.10 or 8702.90.

(B) Motor vehicles provided for in subheading 8701.10 or any of

subheadings 8701.30 through 8701.90.

(C) Motor vehicles for the transport of 15 or fewer persons provided for

in subheading 8702.10 or 8702.90, or motor vehicles provided for in

subheading 8704.21 or 8704.31.

(D)Motor vehicles provided for in any of subheadings 8703.21 through

8703.90.

(3) FUNGIBLE GOOD OR FUNGIBLEMATERIAL.—The term “fungible good” or

“fungible material” means a good or material, as the case may be, that is

interchangeable with another good or material for commercial purposes and the

properties of which are essentially identical to such other good or material.

(4) GENERALLY ACCEPTED ACCOUNTING PRINCIPLES.—The term “generally

accepted accounting principles” means the recognized consensus or substantial

authoritative support in the territory of Australia or the United States, as the

case may be, with respect to the recording of revenues, expenses, costs, assets,

and liabilities, the disclosure of information, and the preparation of financial

statements. These standards may encompass broad guidelines of general

application as well as detailed standards, practices, and procedures.

(5) GOODWHOLLY OBTAINED OR PRODUCED ENTIRELY IN THE TERRITORYOF

AUSTRALIA, THEUNITEDSTATES, OR BOTH.—The term “good wholly obtained

or produced entirely in the territory of Australia, the United States, or both”

means—

(A) a mineral good extracted in the territory of Australia, the United

States, or both;

(B) a vegetable good, as such goods are provided for in the HTS,

harvested in the territory of Australia, the United States, or both;
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(C) a live animal born and raised in the territory of Australia, theUnited
States, or both;

(D) a good obtained from hunting, trapping, fishing, or aquaculture

conducted in the territory of Australia, the United States, or both;

(E) a good (fish, shellfish, and other marine life) taken from the sea by

vessels registered or recorded with Australia or the United States and

flying the flag of that country;

(F) a good produced exclusively from products referred to in

subparagraph (E) on board factory ships registered or recorded with

Australia or the United States and flying the flag of that country;

(G) a good taken by Australia or the United States or a person of

Australia or the United States from the seabed or beneath the seabed

outside territorial waters, if Australia or the United States has rights to

exploit such seabed;

(H) a good taken from outer space, if such good is obtained byAustralia

or the United States or a person of Australia or the United States and not

processed in the territory of a country other than Australia or the United

States;

(I) waste and scrap derived from—

(i) production in the territory of Australia, the United States, or

both; or

(ii) used goods collected in the territory of Australia, the United

States, or both, if such goods are fit only for the recovery of raw

materials;

(J) a recovered good derived in the territory of Australia or the United

States from goods that have passed their life expectancy, or are no longer

usable due to defects, and utilized in the territory of that country in the

production of remanufactured goods; or

(K) a good produced in the territory of Australia, the United States, or
both, exclusively—

(i) from goods referred to in any of subparagraphs (A) through (I),

or

(ii) from the derivatives of goods referred to in clause (i),

at any stage of production.

(6) INDIRECTMATERIAL.—The term “indirectmaterial”means a good used in

the production, testing, or inspection of a good but not physically incorporated

into the good, or a good used in the maintenance of buildings or the operation

of equipment associated with the production of a good, including—

(A) fuel and energy;

(B) tools, dies, and molds;

(C) spare parts and materials used in the maintenance of equipment or

buildings;

(D) lubricants, greases, compounding materials, and other materials
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used in production or used to operate equipment or buildings;

(E) gloves, glasses, footwear, clothing, safety equipment, and supplies;

(F) equipment, devices, and supplies used for testing or inspecting the

good;

(G) catalysts and solvents; and

(H) any other goods that are not incorporated into the good but the use

of which in the production of the good can reasonably be demonstrated to

be a part of that production.

(7) MATERIAL.—The term “material” means a good that is used in the

production of another good.

(8) MATERIAL THAT IS SELF-PRODUCED.—The term “material that is self-

produced” means an originating material that is produced by a producer of a

good and used in the production of that good.

(9) MODEL LINE.—The term “model line” means a group of motor vehicles

having the same platform or model name.

(10) NONALLOWABLE INTEREST COSTS.—The term “nonallowable interest

costs” means interest costs incurred by a producer that exceed 700 basis points

above the applicable official interest rate for comparable maturities of the

country (whether Australia or the United States).

(11) NONORIGINATING MATERIAL.—The term “nonoriginating material”

means a material that does not qualify as originating under this section.

(12) PREFERENTIALTREATMENT.—The term “preferential treatment” means

the customs duty rate, and the treatment under article 2.12 of the Agreement,

that are applicable to an originating good pursuant to the Agreement.

(13) PRODUCER.—The term “producer” means a person who engages in the

production of a good in the territory of Australia or the United States.

(14) PRODUCTION.—The term “production”means growing, raising, mining,

harvesting, fishing, trapping, hunting, manufacturing, processing, assembling,

or disassembling a good.

(15) REASONABLY ALLOCATE.—The term “reasonably allocate” means to

apportion in a manner that would be appropriate under generally accepted

accounting principles.

(16) RECOVERED GOODS.—The term “recovered goods” means materials in

the form of individual parts that result from—

(A) the complete disassembly of goods which have passed their life

expectancy, or are no longer usable due to defects, into individual parts;

and

(B) the cleaning, inspecting, or testing, or other processing that is

necessary for improvement to sound working condition of such individual

parts.

(17) REMANUFACTUREDGOOD.—The term“remanufactured good”means an

industrial good that is assembled in the territory of Australia or the United

States, that is classified under chapter 84, 85, or 87 of the HTS or heading
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9026, 9031, or 9032, other than a good classified under heading 8418 or 8516

or any of headings 8701 through 8706, and that—

(A) is entirely or partially comprised of recovered goods;

(B) has a similar life expectancy to, and meets the same performance

standards as, a like good that is new; and

(C) enjoys a factory warranty similar to a like good that is new.

(18) TOTAL COST.—The term “total cost” means all product costs, period

costs, and other costs for a good incurred in the territory of Australia, the
United States, or both.

(19) USED.—The term “used” means used or consumed in the production of

goods.

(o) PRESIDENTIAL PROCLAMATION AUTHORITY. —

(1) IN GENERAL. The President is authorized to proclaim, as part of the

HTS—

(A) the provisions set out in Annex 4-A and Annex 5-A of the

Agreement; and

(B) any additional subordinate category necessary to carry out this title

consistent with the Agreement.

(2) MODIFICATIONS.—

(A) IN GENERAL.—Subject to the consultation and layover provisions of

section 104, the President may proclaim modifications to the provisions

proclaimed under the authority of paragraph (1)(A), other than provisions

of chapters 50 through 63 of the HTS, as included in Annex 4-A of the

Agreement.

(B) ADDITIONALPROCLAMATIONS.—Notwithstanding subparagraph (A),

and subject to the consultation and layover provisions of section 104, the

President may proclaim—

(i) modifications to the provisions proclaimed under the authority

of paragraph (1)(A) as are necessary to implement an agreement with

Australia pursuant to article 4.2.5 of the Agreement; and

(ii) before the end of the 1-year period beginning on the date of the

enactment of this Act, modifications to correct any typographical,

clerical, or other nonsubstantive technical error regarding the

provisions of chapters 50 through 63 of the HTS, as included in

Annex 4-A of the Agreement.

SEC. 204. [Omitted—This section amended 19 USCS § 58c(b).]

SEC. 205. [Omitted—This section amended 19 USCS § 1592(c).]

SEC. 206. ENFORCEMENTRELATINGTOTRADE INTEXTILEANDAPPARELGOODS.
(a) ACTION DURING VERIFICATION.—

(1) IN GENERAL.—If the Secretary of the Treasury requests the Government

of Australia to conduct a verification pursuant to article 4.3 of the Agreement

for purposes of making a determination under paragraph (2), the Presidentmay

direct the Secretary to take appropriate action described in subsection (b) while
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the verification is being conducted.

(2) DETERMINATION.—A determination under this paragraph is a

determination—

(A) that an exporter or producer in Australia is complying with

applicable customs laws, regulations, procedures, requirements, or

practices affecting trade in textile or apparel goods; or

(B) that a claim that a textile or apparel good exported or produced by

such exporter or producer—

(i) qualifies as an originating good under section 203 of this Act; or

(ii) is a good of Australia,
is accurate.

(b) APPROPRIATE ACTION DESCRIBED.—Appropriate action under subsection

(a)(1) includes—

(1) suspension of liquidation of the entry of any textile or apparel good

exported or produced by the person that is the subject of a verification under

subsection (a)(1) regarding compliance described in subsection (a)(2)(A), in a

case in which the request for verification was based on a reasonable suspicion

of unlawful activity related to such goods; and

(2) suspension of liquidation of the entry of a textile or apparel good for

which a claim has been made that is the subject of a verification under

subsection (a)(1) regarding a claim described in subsection (a)(2)(B).

(c) ACTION WHEN INFORMATION IS INSUFFICIENT.—If the Secretary of the

Treasury determines that the information obtained within 12 months after making a

request for a verification under subsection (a)(1) is insufficient to make a

determination under subsection (a)(2), the Presidentmaydirect the Secretary to take

appropriate action described in subsection (d) until such time as the Secretary

receives information sufficient to make a determination under subsection (a)(2) or

until such earlier date as the President may direct.

(d) APPROPRIATE ACTION DESCRIBED.—Appropriate action referred to in

subsection (c) includes—

(1) publication of the name and address of the person that is the subject of

the verification;

(2) denial of preferential tariff treatment under the Agreement to—

(A) any textile or apparel good exported or produced by the person that

is the subject of a verification under subsection (a)(1) regarding

compliance described in subsection (a)(2)(A); or

(B) a textile or apparel good for which a claim has beenmade that is the

subject of a verification under subsection (a)(1) regarding a claim

described in subsection (a)(2)(B); and

(3) denial of entry into the United States of—

(A) any textile or apparel good exported or produced by the person that

is the subject of a verification under subsection (a)(1) regarding

compliance described in subsection (a)(2)(A); or



- 1597 -

(B) a textile or apparel good for which a claim has beenmade that is the

subject of a verification under subsection (a)(1) regarding a claim

described in subsection (a)(2)(B).

SEC. 207. REGULATIONS.
The Secretary of the Treasury shall prescribe such regulations as may be

necessary to carry out—

(1) subsections (a) through (n) of section 203 and section 204;

(2) amendments to existing lawmade by the sections referred to in paragraph

(1); and

(3) proclamations issued under section 203(o).

TITLE III—RELIEF FROM IMPORTS

SEC. 301. DEFINITIONS.
As used in this title:

(1) AUSTRALIAN ARTICLE.—The term “Australian article” means an article

that qualifies as an originating good under section 203(b) of this Act.

(2) AUSTRALIAN TEXTILE OR APPAREL ARTICLE.— The term “Australian

textile or apparel article” means an article—

(A) that is listed in the Annex to the Agreement on Textiles and

Clothing referred to in section 101(d)(4) of the Uruguay Round

Agreements Act (19 U.S.C. 3511(d)(4)); and

(B) that is an Australian article.

(3) COMMISSION.—The term “Commission” means the United States

International Trade Commission.

Subtitle A—Relief From Imports Benefiting From the Agreement

SEC. 311. COMMENCING OF ACTION FOR RELIEF.
(a) Filing of petition.—

(1) IN GENERAL.—A petition requesting action under this subtitle for the

purpose of adjusting to the obligations of the United States under the

Agreement may be filed with the Commission by an entity, including a trade

association, firm, certified or recognized union, or group of workers, that is

representative of an industry. The Commission shall transmit a copy of any

petition filed under this subsection to the United States Trade Representative.

(2) PROVISIONAL RELIEF.—An entity filing a petition under this subsection

may request that provisional relief be provided as if the petition had been filed

under section 202(a) of the Trade Act of 1974 (19 U.S.C. 2252(a)).

(3) CRITICAL CIRCUMSTANCES.—Any allegation that critical circumstances

exist shall be included in the petition.

(b) INVESTIGATION AND DETERMINATION.—Upon the filing of a petition under

subsection (a), the Commission, unless subsection (d) applies, shall promptly
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initiate an investigation to determine whether, as a result of the reduction or

elimination of a duty provided for under the Agreement, an Australian article is

being imported into the United States in such increased quantities, in absolute terms

or relative to domestic production, and under such conditions that imports of the

Australian article constitute a substantial cause of serious injury or threat thereof to

the domestic industry producing an article that is like, or directly competitive with,

the imported article.

(c) APPLICABLE PROVISIONS.—The following provisions of section 202 of the

Trade Act of 1974 (19 U.S.C. 2252) apply with respect to any investigation initiated

under subsection (b):

(1) Paragraphs (1)(B) and (3) of subsection (b).

(2) Subsection (c).

(3) Subsection (d).

(4) Subsection (i).

(d) ARTICLES EXEMPT FROM INVESTIGATION.—No investigation may be initiated

under this section with respect to any Australian article if, after the date on which

the Agreement enters into force, import relief has been providedwith respect to that

Australian article under this subtitle.

SEC. 312. COMMISSION ACTION ON PETITION.
(a) DETERMINATION.—Not later than 120 days (180 days if critical circumstances

have been alleged) after the date on which an investigation is initiated under section

311(b) with respect to a petition, the Commission shall make the determination

required under that section.

(b) APPLICABLE PROVISIONS.—For purposes of this subtitle, the provisions of

paragraphs (1), (2), and (3) of section 330(d) of the Tariff Act of 1930 (19 U.S.C.

1330(d) (1), (2), and (3)) shall be applied with respect to determinations and

findings made under this section as if such determinations and findings were made

under section 202 of the Trade Act of 1974 (19 U.S.C. 2252).

(c) ADDITIONAL FINDING AND RECOMMENDATION IF DETERMINATION

AFFIRMATIVE.—If the determination made by the Commission under subsection (a)

with respect to imports of an article is affirmative, or if the Presidentmay consider a

determination of the Commission to be an affirmative determination as provided for

under paragraph (1) of section 330(d) of the Tariff Act of 1930) (19 U.S.C.

1330(d)), the Commission shall find, and recommend to the President in the report

required under subsection (d), the amount of import relief that is necessary to

remedy or prevent the injury found by the Commission in the determination and to

facilitate the efforts of the domestic industry to make a positive adjustment to

import competition. The import relief recommended by the Commission under this

subsection shall be limited to that described in section 313(c). Only those members

of the Commission who voted in the affirmative under subsection (a) are eligible to

vote on the proposed action to remedy or prevent the injury found by the

Commission. Members of the Commission who did not vote in the affirmative may

submit, in the report required under subsection (d), separate views regarding what
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action, if any, should be taken to remedy or prevent the injury.

(d) REPORT TO PRESIDENT.—Not later than the date that is 30 days after the date

on which a determination is made under subsection (a) with respect to an

investigation, the Commission shall submit to the President a report that includes—

(1) the determination made under subsection (a) and an explanation of the

basis for the determination;

(2) if the determination under subsection (a) is affirmative, any findings and

recommendations for import relief made under subsection (c) and an

explanation of the basis for each recommendation; and

(3) any dissenting or separate views by members of the Commission

regarding the determination and recommendation referred to in paragraphs (1)

and (2).

(e) PUBLIC NOTICE.—Upon submitting a report to the President under subsection

(d), the Commission shall promptly make public such report (with the exception of

information which the Commission determines to be confidential) and shall cause a

summary thereof to be published in the Federal Register.

SEC. 313. PROVISION OF RELIEF.
(a) IN GENERAL.—Not later than the date that is 30 days after the date on which

the President receives the report of the Commission in which the Commission's

determination under section 312(a) is affirmative, or which contains a determination

under section 312(a) that the President considers to be affirmative under paragraph

(1) of section 330(d) of the Tariff Act of 1930 (19 U.S.C. 1330(d)(1)), the

President, subject to subsection (b), shall provide relief from imports of the article

that is the subject of such determination to the extent that the President determines

necessary to remedy or prevent the injury found by the Commission and to facilitate

the efforts of the domestic industry to make a positive adjustment to import

competition.

(b) EXCEPTION.—The President is not required to provide import relief under this

section if the President determines that the provision of the import relief will not

provide greater economic and social benefits than costs.

(c) NATURE OF RELIEF.—

(1) IN GENERAL.—The import relief (including provisional relief) that the

President is authorized to provide under this section with respect to imports of

an article is as follows:

(A) The suspension of any further reduction provided for under Annex

2-B of the Agreement in the duty imposed on such article.

(B) An increase in the rate of duty imposed on such article to a level that

does not exceed the lesser of—

(i) the column 1 general rate of duty imposed under theHTS on like

articles at the time the import relief is provided; or

(ii) the column 1 general rate of duty imposed under the HTS on

like articles on the day before the date on which the Agreement enters

into force.
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(C) In the case of a duty applied on a seasonal basis to such article, an

increase in the rate of duty imposed on the article to a level that does not

exceed the lesser of—

(i) the column 1 general rate of duty imposed under theHTS on like

articles for the immediately preceding corresponding season; or

(ii) the column 1 general rate of duty imposed under the HTS on

like articles on the day before the date on which the Agreement enters

into force.

(2) PROGRESSIVE LIBERALIZATION.—If the period for which import relief is

provided under this section is greater than 1 year, the President shall provide

for the progressive liberalization (described in article 9.2.7 of the Agreement)

of such relief at regular intervals during the period in which the relief is in

effect.

(d) PERIOD OF RELIEF.—

(1) IN GENERAL.—Subject to paragraph (2), any import relief that the

President provides under this section may not be in effect for more than 2

years.

(2) EXTENSION.—

(A) IN GENERAL.—Subject to subparagraph (C), the President, after

receiving an affirmative determination from the Commission under

subparagraph (B), may extend the effective period of any import relief

provided under this section if the President determines that—

(i) the import relief continues to be necessary to remedy or prevent

serious injury and to facilitate adjustment by the domestic industry to

import competition; and

(ii) there is evidence that the industry is making a positive

adjustment to import competition.

(B) ACTION BY COMMISSION.—

(i) Upon a petition on behalf of the industry concerned that is filed

with the Commission not earlier than the date which is 9 months, and

not later than the date which is 6 months, before the date any action

taken under subsection (a) is to terminate, the Commission shall

conduct an investigation to determine whether action under this

section continues to be necessary to remedy or prevent serious injury

and whether there is evidence that the industry is making a positive

adjustment to import competition.

(ii) The Commission shall publish notice of the commencement of

any proceeding under this subparagraph in the Federal Register and

shall, within a reasonable time thereafter, hold a public hearing at

which the Commission shall afford interested parties and consumers

an opportunity to be present, to present evidence, and to respond to

the presentations of other parties and consumers, and otherwise to be

heard.
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(iii) The Commission shall transmit to the President a report on its

investigation and determination under this subparagraph not later than

60 days before the action under subsection (a) is to terminate, unless

the President specifies a different date.

(C) PERIOD OF IMPORT RELIEF.—Any import relief provided under this

section, including any extensions thereof, may not, in the aggregate, be in

effect for more than 4 years.

(e) Rate after termination of import relief. When import relief under this section is

terminated with respect to an article—

(1) the rate of duty on that article after such termination and on or before

December 31 of the year in which such termination occurs shall be the rate that,

according to the Schedule of the United States to Annex 2-B of the Agreement

for the staged elimination of the tariff, would have been in effect 1 year after

the provision of relief under subsection (a); and

(2) the rate of duty for that article after December 31 of the year in which

termination occurs shall be, at the discretion of the President, either—

(A) the applicable NTR (MFN) rate of duty for that article set out in the

Schedule of the United States to Annex 2-B of the Agreement; or

(B) the rate of duty resulting from the elimination of the tariff in equal

annual stages ending on the date set out in the Schedule of the United

States to Annex 2-B of the Agreement for the elimination of the tariff.

(f) ARTICLES EXEMPT FROMRELIEF.—No import reliefmay be provided under this

section on any article that—

(1) is subject to—

(A) import relief under subtitle B; or

(B) an assessment of additional duty under subsection (b), (c), or (d) of

section 202; or

(2) has been subject to import relief under this subtitle after the date on

which the Agreement enters into force.

SEC. 314. TERMINATION OF RELIEF AUTHORITY.
(a) GENERALRULE.—Subject to subsection (b), no import relief may be provided

under this subtitle after the date that is 10 years after the date on which the

Agreement enters into force.

(b) EXCEPTION.—If an article for which relief is provided under this subtitle is an

article for which the period for tariff elimination, set out in the Schedule of the

United States to Annex 2-B of the Agreement, is greater than 10 years, no relief

under this subtitle may be provided for that article after the date on which such

period ends.

(c) PRESIDENTIAL DETERMINATION.—Import relief may be provided under this

subtitle in the case of an Australian article after the date on which such reliefwould,

but for this subsection, terminate under subsection (a) or (b), if the President

determines that Australia has consented to such relief.

SEC. 315. COMPENSATION AUTHORITY.
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For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under section 313 shall be treated as action

taken under chapter 1 of title II of such Act.

SEC. 316. [Omitted—This section amended 19 USCS § 2252(a)(8).]

Subtitle B--Textile and Apparel Safeguard Measures

SEC. 321. COMMENCEMENT OF ACTION FOR RELIEF.
(a) IN GENERAL.—A request under this subtitle for the purpose of adjusting to the

obligations of the United States under the Agreement may be filed with the

President by an interested party. Upon the filing of a request, the President shall

review the request to determine, from information presented in the request, whether

to commence consideration of the request.

(b) ALLEGATION OF CRITICAL CIRCUMSTANCES.—An interested party filing a

request under this section may—

(1) allege that critical circumstances exist such that delay in the provision of

relief would cause damage that would be difficult to repair; and

(2) based on such allegation, request that relief be provided on a provisional

basis.

(c) PUBLICATIONOFREQUEST.—If the President determines that the request under

subsection (a) provides the information necessary for the request to be considered,

the President shall cause to be published in the Federal Register a notice of

commencement of consideration of the request, and notice seeking public comments

regarding the request. The notice shall include a summary of the request and the

dates by which comments and rebuttals must be received.

SEC. 322. DETERMINATION AND PROVISION OF RELIEF.
(a) DETERMINATION.—

(1) IN GENERAL.— If a positive determination is made under section 321(c),

the President shall determine whether, as a result of the reduction or

elimination of a duty under the Agreement, an Australian textile or apparel

article is being imported into the United States in such increased quantities, in

absolute terms or relative to the domestic market for that article, and under

such conditions as to cause serious damage, or actual threat thereof, to a

domestic industry producing an article that is like, or directly competitivewith,

the imported article.

(2) SERIOUS DAMAGE.—In making a determination under paragraph (1), the

President—

(A) shall examine the effect of increased imports on the domestic

industry, as reflected in changes in such relevant economic factors as

output, productivity, utilization of capacity, inventories, market share,

exports, wages, employment, domestic prices, profits, and investment,

none of which is necessarily decisive; and

(B) shall not consider changes in technology or consumer preference as
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factors supporting a determination of serious damage or actual threat

thereof.

(b) PROVISION OF RELIEF.—

(1) IN GENERAL.—If a determination under subsection (a) is affirmative, the

President may provide relief from imports of the article that is the subject of

such determination, as described in paragraph (2), to the extent that the

President determines necessary to remedy or prevent the serious damage and to

facilitate adjustment by the domestic industry to import competition.

(2) NATUREOFRELIEF.—The relief that the President is authorized to provide

under this subsection with respect to imports of an article is an increase in the

rate of duty imposed on the article to a level that does not exceed the lesser

of—

(A) the column 1 general rate of duty imposed under the HTS on like

articles at the time the import relief is provided; or

(B) the column 1 general rate of duty imposed under the HTS on like

articles on the day before the date on which the Agreement enters into

force.

(c) CRITICAL CIRCUMSTANCES.—

(1) PRESIDENTIAL DETERMINATION.—When a request filed under section

321(a) contains an allegation of critical circumstances and a request for

provisional relief under section 321(b), the President shall, not later than 60

days after the request is filed, determine, on the basis of available information,

whether—

(A) there is clear evidence that—

(i) imports from Australia have increased as the result of the

reduction or elimination of a customs duty under the Agreement; and

(ii) such imports are causing serious damage, or actual threat

thereof, to the domestic industry producing an article like or directly

competitive with the imported article; and

(B) delay in taking action under this subtitle would cause damage to that

industry that would be difficult to repair.

(2) EXTENT OF PROVISIONAL RELIEF.—If the determinations under

subparagraphs (A) and (B) of paragraph (1) are affirmative, the President shall

determine the extent of provisional relief that is necessary to remedyor prevent

the serious damage. The nature of the provisional relief available shall be the

relief described in subsection (b)(2). Within 30 days after making affirmative

determinations under subparagraphs (A) and (B) of paragraph (1), the

President, if the President considers provisional relief to be warranted, shall

provide, for a period not to exceed 200 days, such provisional relief that the

President considers necessary to remedy or prevent the serious damage.

(3) SUSPENSION OF LIQUIDATION.—If provisional relief is provided under

paragraph (2), the President shall order the suspension of liquidation of all

imported articles subject to the affirmative determinations under subparagraphs
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(A) and (B) of paragraph (1) that are entered, or withdrawn fromwarehouse for

consumption, on or after the date of the determinations.

(4) TERMINATION OF PROVISIONAL RELIEF.—

(A) IN GENERAL.—Any provisional relief implemented under this

subsection with respect to an imported article shall terminate on the day on

which—

(i) the President makes a negative determination under subsection

(a) regarding serious damage or actual threat thereof by imports of

such article;

(ii) action described in subsection (b) takes effect with respect to

such article;

(iii) a decision by the President not to take any action under

subsection (b) with respect to such article becomes final; or

(iv) the President determines that, because of changed

circumstances, such relief is no longer warranted.

(B) SUSPENSION OF LIQUIDATION.—Any suspension of liquidation

ordered under paragraph (3) with respect to an imported article shall

terminate on the day on which provisional relief is terminated under

subparagraph (A) with respect to the article.

(C) RATES OF DUTY.—If an increase in, or the imposition of, a duty that

is provided under subsection (b) on an imported article is different from a

duty increase or imposition that was provided for such an article under this

subsection, then the entry of any such article for which liquidation was

suspended under paragraph (3) shall be liquidated at whichever of such

rates of duty is lower.

(D) RATE OF DUTY IF PROVISIONAL RELIEF.—If provisional relief is

provided under this subsection with respect to an imported article and

neither a duty increase nor a duty imposition is provided under subsection

(b) for such article, the entry of any such article for which liquidation was

suspended under paragraph (3) shall be liquidated at the rate of duty that

applied before the provisional relief was provided.

SEC. 323. PERIOD OF RELIEF.
(a) IN GENERAL.—Subject to subsection (b), the import relief that the President

provides under subsections (b) and (c) of section 322 may not, in the aggregate, be

in effect for more than 2 years.

(b) EXTENSION.—

(1) IN GENERAL.—Subject to paragraph (2), the President may extend the

effective period of any import relief provided under this subtitle for a period of

not more than 2 years, if the President determines that—

(A) the import relief continues to be necessary to remedy or prevent

serious damage and to facilitate adjustment by the domestic industry to

import competition; and

(B) there is evidence that the industry is making a positive adjustment to
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import competition.

(2) LIMITATION.—Any relief provided under this subtitle, including any

extensions thereof, may not, in the aggregate, be in effect for more than 4

years.

SEC. 324. ARTICLES EXEMPT FROM RELIEF.
The President may not provide import relief under this subtitle with respect to any

article if—

(1) import relief previously has been provided under this subtitle with respect

to that article; or

(2) the article is subject to import relief under—

(A) subtitle A; or

(B) chapter 1 of title II of the Trade Act of 1974 (19 U.S.C. 2251 et

seq.).

SEC. 325. RATE AFTER TERMINATION OF IMPORT RELIEF.
When import relief under this subtitle is terminated with respect to an article, the

rate of duty on that article shall be the rate that would have been in effect, but for

the provision of such relief, on the date the relief terminates.

SEC. 326. TERMINATION OF RELIEF AUTHORITY.
No import relief may be provided under this subtitle with respect to any article

after the date that is 10 years after the date on which duties on the article are

eliminated pursuant to the Agreement.

SEC. 327. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under this subtitle shall be treated as action

taken under chapter 1 of title II of such Act.

SEC. 328. BUSINESS CONFIDENTIAL INFORMATION.
The President may not release information which is submitted in a proceeding

under this subtitle and which the President considers to be confidential business

information unless the party submitting the confidential business information had

notice, at the time of submission, that such information would be released, or such

party subsequently consents to the release of the information. To the extent a party

submits confidential business information to the President in a proceeding under

this subtitle, the party also shall submit a nonconfidential version of the information,

in which the confidential business information is summarized or, if necessary,

deleted.

Subtitle C—Cases Under Title II of the Trade Act of 1974

SEC. 331. FINDINGS AND ACTION ON GOODS FROM AUSTRALIA.
(a) EFFECTOF IMPORTS.—If, in any investigation initiated under chapter 1 of title

II of the Trade Act of 1974 (19 U.S.C. 2251 et seq.), the Commission makes an

affirmative determination (or a determination which the President may treat as an

affirmative determination under such chapter by reason of section 330(d) of the



- 1606 -

Tariff Act of 1930), the Commission shall also find (and report to the President at

the time such injury determination is submitted to the President) whether imports of

the article fromAustralia are a substantial cause of serious injury or threat thereof.

(b) PRESIDENTIAL DETERMINATION REGARDING AUSTRALIAN IMPORTS.—In

determining the nature and extent of action to be taken under chapter 1 of title II of

the Trade Act of 1974, the President shall determinewhether imports fromAustralia

are a substantial cause of the serious injury or threat thereof found by the

Commission and, if such determination is in the negative, may exclude from such

action imports from Australia.

TITLE IV—PROCUREMENT

SEC. 401. [Omitted—This section amended 19 U.S.C. 2518(4)(A).]

N. BILATERAL TRADE RELATIONS WITH MOROCCO

United States-Morocco Free Trade Agreement Implementation Act

[19 U.S.C. 3805 note, Public Law 108-302]

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the “United States-Morocco Free

Trade Agreement Implementation Act”.

(b) [Omitted--This subsection contained a table of contents.]

SEC. 2. PURPOSES.
The purposes of this Act are—

(1) to approve and implement the Free Trade Agreement between theUnited

States and Morocco entered into under the authority of section 2103(b) of the

Bipartisan Trade Promotion Authority Act of 2002 (19 U.S.C. 3803(b));

(2) to strengthen and develop economic relations between the United States

and Morocco for their mutual benefit;

(3) to establish free trade between the 2 nations through the reduction and

elimination of barriers to trade in goods and services and to investment; and

(4) to lay the foundation for further cooperation to expand and enhance the

benefits of such Agreement.

SEC. 3. DEFINITIONS.
In this Act:

(1) AGREEMENT.—The term “Agreement”means theUnited States-Morocco

Free Trade Agreement approved by Congress under section 101(a)(1).

(2) HTS.—The term “HTS” means the Harmonized Tariff Schedule of the

United States.

(3) TEXTILEORAPPARELGOOD.—The term“textile or apparel good”means a

good listed in the Annex to the Agreement on Textiles and Clothing referred to
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in section 101(d)(4) of the Uruguay Round Agreements Act (19 U.S.C.

3511(d)(4)).

TITLE I—APPROVALOF,ANDGENERALPROVISIONSRELATINGTO,
THE AGREEMENT

SEC. 101. APPROVAL AND ENTRY INTO FORCE OF THE AGREEMENT.
(a) APPROVAL OF AGREEMENT AND STATEMENT OF ADMINISTRATIVE ACTION.—

Pursuant to section 2105 of the Bipartisan Trade Promotion Authority Act of 2002

(19 U.S.C. 3805) and section 151 of the Trade Act of 1974 (19 U.S.C. 2191),

Congress approves—

(1) the United States-Morocco Free Trade Agreement entered into on June

15, 2004, with Morocco and submitted to Congress on July 15, 2004; and

(2) the statement of administrative action proposed to implement the

Agreement that was submitted to Congress on July 15, 2004.

(b) CONDITIONS FOR ENTRY INTO FORCE OF THE AGREEMENT.—At such time as

the President determines that Morocco has takenmeasures necessary to bring it into

compliance with those provisions of the Agreement that are to take effect on the

date on which the Agreement enters into force, the President is authorized to

exchange notes with the Government ofMorocco providing for the entry into force,

on or after January 1, 2005, of the Agreement with respect to the United States.25

SEC. 102. RELATIONSHIP OF THE AGREEMENT TO UNITED STATES AND STATE
LAW.
(a) RELATIONSHIP OF AGREEMENT TO UNITED STATES LAW.—

(1) UNITED STATES LAW TO PREVAIL IN CONFLICT.—No provision of the

Agreement, nor the application of any such provision to any person or

circumstance, which is inconsistent with any lawof theUnited States shall have

effect.

(2) CONSTRUCTION.—Nothing in this Act shall be construed—

(A) to amend or modify any law of the United States, or

(B) to limit any authority conferred under any law of the United States,

unless specifically provided for in this Act.

(b) RELATIONSHIP OF AGREEMENT TO STATE LAW.—

(1) LEGAL CHALLENGE.—No State law, or the application thereof, may be

declared invalid as to any person or circumstance on the ground that the

provision or application is inconsistent with the Agreement, except in an action

brought by the United States for the purpose of declaring such law or

application invalid.

(2) DEFINITION OF STATE LAW.—For purposes of this subsection, the term

“State law” includes—

25 [As of date of this writing, Morocco has not yet taken all of the necessary steps to
implement, so the agreement has not entered into force.]



- 1608 -

(A) any law of a political subdivision of a State; and

(B) any State law regulating or taxing the business of insurance.

(c) EFFECT OF AGREEMENT WITH RESPECT TO PRIVATE REMEDIES.—No person

other than the United States—

(1) shall have any cause of action or defense under the Agreement or by

virtue of congressional approval thereof; or

(2) may challenge, in any action brought under any provision of law, any

action or inaction by any department, agency, or other instrumentality of the

United States, any State, or any political subdivision of a State, on the ground

that such action or inaction is inconsistent with the Agreement.

SEC. 103. IMPLEMENTINGACTIONS IN ANTICIPATIONOFENTRYINTOFORCEAND

INITIAL REGULATIONS.
(a) IMPLEMENTING ACTIONS.—

(1) PROCLAMATION AUTHORITY.—After the date of the enactment of this

Act—

(A) the President may proclaim such actions, and

(B) other appropriate officers of the United States Government may

issue such regulations,

as may be necessary to ensure that any provision of this Act, or amendment

made by this Act [for full classification, consult USCS Tables volumes], that

takes effect on the date the Agreement enters into force is appropriately

implemented on such date, but no such proclamation or regulationmayhave an

effective date earlier than the date the Agreement enters into force.

(2) EFFECTIVE DATE OF CERTAIN PROCLAIMED ACTIONS.—Any action

proclaimed by the President under the authority of this Act that is not subject to

the consultation and layover provisions under section 104 may not take effect

before the 15th day after the date on which the text of the proclamation is

published in the Federal Register.

(3) WAIVER OF 15-DAY RESTRICTION.—The 15-day restriction in paragraph

(2) on the taking effect of proclaimed actions is waived to the extent that the

application of such restriction would prevent the taking effect on the date the

Agreement enters into force of any action proclaimed under this section.

(b) INITIAL REGULATIONS.—Initial regulations necessary or appropriate to carry

out the actions required by or authorized under this Act or proposed in the statement

of administrative action submitted under section 101(a)(2) to implement the

Agreement shall, to the maximum extent feasible, be issued within 1 year after the

date on which the Agreement enters into force. In the case of any implementing

action that takes effect on a date after the date on which the Agreement enters into

force, initial regulations to carry out that action shall, to the maximum extent

feasible, be issued within 1 year after such effective date.

SEC. 104.CONSULTATIONANDLAYOVER PROVISIONSFOR,ANDEFFECTIVEDATE

OF, PROCLAIMED ACTIONS.
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If a provision of this Act provides that the implementation of an action by the

President by proclamation is subject to the consultation and layover requirements of

this section, such action may be proclaimed only if—

(1) the President has obtained advice regarding the proposed action from—

(A) the appropriate advisory committees established under section 135

of the Trade Act of 1974 (19 U.S.C. 2155); and

(B) the United States International Trade Commission;

(2) the President has submitted to the Committee on Finance of the Senate

and the Committee on Ways and Means of the House of Representatives a

report that sets forth—

(A) the action proposed to be proclaimed and the reasons therefor; and

(B) the advice obtained under paragraph (1);

(3) a period of 60 calendar days, beginning on the first day on which the

requirements set forth in paragraphs (1) and (2) have beenmet has expired; and

(4) the President has consulted with suchCommittees regarding the proposed

action during the period referred to in paragraph (3).

SEC. 105. ADMINISTRATION OF DISPUTE SETTLEMENT PROCEEDINGS.

(a) ESTABLISHMENTORDESIGNATIONOFOFFICE.—The President is authorized to

establish or designate within the Department of Commerce an office that shall be

responsible for providing administrative assistance to panels established under

chapter 20 of the Agreement. The office may not be considered to be an agency for

purposes of section 552 of title 5, United States Code.

(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be

appropriated for each fiscal year after fiscal year 2004 to the Department of

Commerce such sums as may be necessary for the establishment and operations of

the office under subsection (a) and for the payment of the United States share of the

expenses of panels established under chapter 20 of the Agreement.

SEC. 106. ARBITRATION OF CLAIMS.
The United States is authorized to resolve any claim against the United States

covered by article 10.15.1(a)(i)(C) or article 10.15.1(b)(i)(C) of the Agreement,

pursuant to the Investor-State Dispute Settlement procedures set forth in section B

of chapter 10 of the Agreement.

SEC. 107. EFFECTIVE DATES; EFFECT OF TERMINATION.
(a) EFFECTIVE DATES.—Except as provided in subsection (b), the provisions of

this Act and the amendments made by this Act take effect on the date theAgreement

enters into force.

(b) EXCEPTIONS.—Sections 1 through 3 and this title take effect on the date of the

enactment of this Act.

(c) TERMINATION OF THE AGREEMENT.—On the date on which the Agreement

terminates, the provisions of this Act (other than this subsection) and the

amendments made by this Act shall cease to be effective.

TITLE II—CUSTOMS PROVISIONS
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SEC. 201. TARIFF MODIFICATIONS.
(a) TARIFF MODIFICATIONS PROVIDED FOR IN THE AGREEMENT.—

(1) PROCLAMATION AUTHORITY.—The President may proclaim—

(A) such modifications or continuation of any duty,

(B) such continuation of duty-free or excise treatment, or

(C) such additional duties,

as the President determines to be necessary or appropriate to carry out or apply

articles 2.3, 2.5, 2.6, 4.1, 4.3.9, 4.3.10, 4.3.11, 4.3.13, 4.3.14, and 4.3.15, and

Annex IV of the Agreement.

(2) EFFECT ON MOROCCAN GSP STATUS.—Notwithstanding section

502(a)(1) of the Trade Act of 1974 (19 U.S.C. 2462(a)(1)), the President shall

terminate the designation of Morocco as a beneficiary developing country for

purposes of title V of the Trade Act of 1974 on the date of entry into force of

the Agreement.

(b) OTHER TARIFF MODIFICATIONS.—Subject to the consultation and layover

provisions of section 104, the President may proclaim—

(1) such modifications or continuation of any duty,

(2) such modifications as the United States may agree to with Morocco

regarding the staging of any duty treatment set forth in Annex IV of the

Agreement,

(3) such continuation of duty-free or excise treatment, or

(4) such additional duties,

as the President determines to be necessary or appropriate tomaintain the general

level of reciprocal and mutually advantageous concessions with respect to

Morocco provided for by the Agreement.

(c) CONVERSION TO AD VALOREM RATES.—For purposes of subsections (a) and

(b), with respect to any good for which the base rate in the Tariff Schedule of the

United States to Annex IV of the Agreement is a specific or compound rate of duty,

the President may substitute for the base rate an ad valorem rate that the President

determines to be equivalent to the base rate.

SEC. 202. ADDITIONAL DUTIES ON CERTAIN AGRICULTURAL GOODS.
(a) DEFINITIONS.—In this section:

(1) AGRICULTURAL SAFEGUARD GOOD.—The term “agricultural safeguard

good” means a good—

(A) that qualifies as an originating good under section 203;

(B) that is included in the U.S. Agricultural Safeguard List set forth in

Annex 3-A of the Agreement; and

(C) for which a claim for preferential treatment under theAgreement has

been made.

(2) APPLICABLE NTR (MFN) RATE OF DUTY.—The term “applicable NTR

(MFN) rate of duty” means, with respect to an agricultural safeguard good, a

rate of duty that is the lesser of—
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(A) the column 1 general rate of duty that would have been imposed

under the HTS on the same agricultural safeguard good entered, without a

claim for preferential tariff treatment, on the date on which the additional

duty is imposed under subsection (b); or

(B) the column 1 general rate of duty that would have been imposed

under the HTS on the same agricultural safeguard good entered, without a

claim for preferential tariff treatment, on December 31, 2004.

(3) F.O.B.—The term “F.O.B.” means free on board, regardless of themode

of transportation, at the point of direct shipment by the seller to the buyer.

(4) SCHEDULERATEOFDUTY.—The term“schedule rate of duty”means, with

respect to an agricultural safeguard good, the rate of duty for that good set out

in the Tariff Schedule of the United States to Annex IV of the Agreement.

(5) TRIGGER PRICE.—The “trigger price” for a good means the trigger price

indicated for that good in the U.S. Agricultural Safeguard List set forth in

Annex 3-A of the Agreement or any amendment thereto.

(6) UNIT IMPORT PRICE.—The “unit import price” of a good means the price

of the good determined on the basis of the F.O.B. import price of the good,

expressed in either dollars per kilogram or dollars per liter, whichever unit of

measure is indicated for the good in the U.S. Agricultural Safeguard List set

forth in Annex 3-A of the Agreement.

(b) ADDITIONAL DUTIES ON AGRICULTURAL SAFEGUARD GOODS.—

(1) ADDITIONAL DUTIES.—In addition to any duty proclaimed under

subsection (a) or (b) of section 201, and subject to paragraphs (3), (4), (5), and

(6) of this subsection, the Secretary of the Treasury shall assess a duty on an

agricultural safeguard good, in the amount determined under paragraph (2), if

the Secretary determines that the unit import price of the good when it enters

the United States is less than the trigger price for that good.

(2) CALCULATION OF ADDITIONAL DUTY.—The additional duty assessed

under this subsection on an agricultural safeguard good shall be an amount

determined in accordance with the following table:

If the excess of the trigger price The additional duty

over the unit import price is: is an amount equal to:

Not more than 10 percent of the

trigger price .......................................................................0.

More than 10 percent but not more 30 percent of the

than 40 percent of the trigger price excess of the

applicable NTR

(MFN) rate of

duty over the

schedule rate of
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duty.

More than 40 percent but not more 50 percent of such

than 60 percent of the trigger price excess.

More than 60 percent but not more 70 percent of such

than 75 percent of the trigger price excess.

More than 75 percent of the trigger 100 percent of such

price ………………….................. excess.

(3) EXCEPTIONS.—No additional duty shall be assessed on a good under this

subsection if, at the time of entry, the good is subject to import relief under—

(A) subtitle A of title III of this Act; or

(B) chapter 1 of title II of the Trade Act of 1974 (19 U.S.C. 2251 et

seq.).

(4) TERMINATION.—The assessment of an additional duty on a good under

this subsection shall cease to apply to that good on the date on which duty-free

treatment must be provided to that good under the Tariff Schedule of the

United States to Annex IV of the Agreement.

(5) TARIFF-RATE QUOTAS.—If an agricultural safeguard good is subject to a

tariff-rate quota under the Agreement, any additional duty assessed under this

subsection shall be applied only to over-quota imports of the good.

(6) NOTICE.—Not later than 60 days after the date on which the Secretary of

the Treasury assesses an additional duty on a good under this subsection, the

Secretary shall notify the Government ofMorocco inwriting of such action and

shall provide to the Government ofMorocco data supporting the assessment of

additional duties.

SEC. 203. RULES OF ORIGIN.
(a) APPLICATION AND INTERPRETATION.—In this section:

(1) TARIFF CLASSIFICATION.—The basis for any tariff classification is the

HTS.

(2) REFERENCE TOHTS.—Whenever in this section there is a reference to a

heading or sub-heading, such reference shall be a reference to a heading or

subheading of the HTS.

(b) ORIGINATING GOODS.—

(1) IN GENERAL.—For purposes of this Act and for purposes of implementing

the preferential tariff treatment provided for under the Agreement, a good is an

originating good if—

(A) the good is imported directly—
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(i) from the territory of Morocco into the territory of the United

States; or

(ii) from the territory of the United States into the territory of

Morocco; and
(B)(i) the good is a good wholly the growth, product, or manufacture of

Morocco or the United States, or both;

(ii) the good (other than a good to which clause (iii) applies) is a

new or different article of commerce that has been grown, produced,

or manufactured in Morocco, the United States, or both, and meets

the requirements of paragraph (2); or

(iii)(I) the good is a good covered by Annex 4-A or 5-A of the

Agreement;

(II) (aa) each of the nonoriginating materials used in the

production of the good undergoes an applicable change in tariff

classification specified in such Annex as a result of production

occurring entirely in the territory of Morocco or the United

States, or both; or

(bb) the good otherwise satisfies the requirements

specified in such Annex; and

(III) the good satisfies all other applicable requirements of this

section.

(2) REQUIREMENTS.—A good described in paragraph (1)(B)(ii) is an

originating good only if the sum of—

(A) the value of each material produced in the territory of Morocco or

the United States, or both, and

(B) the direct costs of processing operations performed in the territory

of Morocco or the United States, or both,

is not less than 35 percent of the appraised value of the good at the time the

good is entered into the territory of the United States.

(c) CUMULATION.—

(1) ORIGINATINGGOODORMATERIAL INCORPORATED INTOGOODSOFOTHER

COUNTRY.—An originating good or a material produced in the territory of

Morocco or the United States, or both, that is incorporated into a good in the

territory of the other country shall be considered to originate in the territory of

the other country.

(2) MULTIPLE PROCEDURES.—A good that is grown, produced, or

manufactured in the territory of Morocco or the United States, or both, by 1 or

more producers, is an originating good if the good satisfies the requirements of

subsection (b) and all other applicable requirements of this section.

(d) VALUE OF MATERIALS.—

(1) IN GENERAL.—Except as provided in paragraph (2), the value of a

material produced in the territory of Morocco or the United States, or both,

includes the following:
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(A) The price actually paid or payable for the material by the producer

of such good.

(B) The freight, insurance, packing, and all other costs incurred in

transporting the material to the producer's plant, if such costs are not

included in the price referred to in subparagraph (A).

(C) The cost of waste or spoilage resulting from the use of the material

in the growth, production, or manufacture of the good, less the value of

recoverable scrap.

(D) Taxes or customs duties imposed on the material by Morocco, the
United States, or both, if the taxes or customs duties are not remitted upon

exportation from the territory ofMorocco or the United States, as the case

may be.

(2) EXCEPTION.—If the relationship between the producer of a good and the

seller of a material influenced the price actually paid or payable for the

material, or if there is no price actually paid or payable by the producer for the

material, the value of the material produced in the territory of Morocco or the

United States, or both, includes the following:

(A) All expenses incurred in the growth, production, or manufacture of

the material, including general expenses.

(B) A reasonable amount for profit.

(C) Freight, insurance, packing, and all other costs incurred in

transporting the material to the producer's plant.

(e) PACKAGINGAND PACKINGMATERIALS ANDCONTAINERSFORRETAILSALEAND

FOR SHIPMENT.— Packaging and packingmaterials and containers for retail sale and

shipment shall be disregarded in determining whether a good qualifies as an

originating good, except to the extent that the value of such packaging and packing

materials and containers have been included in meeting the requirements set forth in

subsection (b)(2).

(f) INDIRECTMATERIALS.—Indirect materials shall be disregarded in determining

whether a good qualifies as an originating good, except that the cost of such indirect

materials may be included in meeting the requirements set forth in subsection

(b)(2).

(g) TRANSIT AND TRANSSHIPMENT.—A good shall not be considered to meet the

requirement of subsection (b)(1)(A) if, after exportation from the territory of

Morocco or the United States, the good undergoes production, manufacturing, or

any other operation outside the territory ofMorocco or the United States, other than

unloading, reloading, or any other operation necessary to preserve the good in good

condition or to transport the good to the territory of the United States or Morocco.
(h) TEXTILE AND APPAREL GOODS.—

(1) DE MINIMIS AMOUNTS OF NONORIGINATING MATERIALS.—

(A) IN GENERAL.—Except as provided in subparagraph (B), a textile or

apparel good that is not an originating good because certain fibers or yarns

used in the production of the component of the good that determines the
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tariff classification of the good do not undergo an applicable change in

tariff classification set out in Annex 4-A of the Agreement shall be

considered to be an originating good if the total weight of all such fibers or

yarns in that component is not more than 7 percent of the total weight of

that component.

(B) CERTAIN TEXTILE OR APPAREL GOODS.—A textile or apparel good

containing elastomeric yarns in the component of the good that determines

the tariff classification of the good shall be considered to be an originating

good only if such yarns are wholly formed in the territory of Morocco or

the United States.

(C) YARN, FABRIC, OR GROUP OF FIBERS.—For purposes of this

paragraph, in the case of a textile or apparel good that is a yarn, fabric, or

group of fibers, the term 'component of the good that determines the tariff

classification of the good' means all of the fibers in the yarn, fabric, or

group of fibers.

(2) GOODS UT UP IN SETS FOR RETAIL SALE.—Notwithstanding the rules set

forth in Annex 4-A of the Agreement, textile or apparel goods classifiable as

goods put up in sets for retail sale as provided for in General Rule of

Interpretation 3 of the HTS shall not be considered to be originating goods

unless each of the goods in the set is an originating good or the total value of

the nonoriginating goods in the set does not exceed 10 percent of the value of

the set determined for purposes of assessing customs duties.

(i) DEFINITIONS.—In this section:

(1) DIRECT COSTS OF PROCESSING OPERATIONS.—

(A) IN GENERAL.—The term “direct costs of processing operations”,

with respect to a good, includes, to the extent they are includable in the

appraised value of the good when imported into Morocco or the United

States, as the case may be, the following:

(i) All actual labor costs involved in the growth, production, or

manufacture of the good, including fringe benefits, on-the-job

training, and the costs of engineering, supervisory, quality control,

and similar personnel.

(ii) Tools, dies, molds, and other indirect materials, and

depreciation on machinery and equipment that are allocable to the

good.

(iii) Research, development, design, engineering, and blueprint

costs, to the extent that they are allocable to the good.

(iv) Costs of inspecting and testing the good.

(v) Costs of packaging the good for export to the territory of the

other country.

(B) EXCEPTIONS.—The term “direct costs of processing operations”

does not include costs that are not directly attributable to a good or are not

costs of growth, production, or manufacture of the good, such as—
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(i) profit; and

(ii) general expenses of doing business that are either not allocable

to the good or are not related to the growth, production, or

manufacture of the good, such as administrative salaries, casualty and

liability insurance, advertising, and sales staff salaries, commissions,

or expenses.

(2) GOOD.—The term “good” means any merchandise, product, article, or

material.

(3) GOODWHOLLY THEGROWTH, PRODUCT,ORMANUFACTUREOFMOROCCO,

THE UNITED STATES, OR BOTH.—The term “good wholly the growth, product,

or manufacture of Morocco, the United States, or both” means—

(A) a mineral good extracted in the territory of Morocco or the United

States, or both;

(B) a vegetable good, as such a good is provided for in the HTS,

harvested in the territory of Morocco or the United States, or both;

(C) a live animal born and raised in the territory of Morocco or the

United States, or both;

(D) a good obtained from live animals raised in the territory ofMorocco

or the United States, or both;

(E) a good obtained from hunting, trapping, or fishing in the territory of

Morocco or the United States, or both;

(F) a good (fish, shellfish, and other marine life) taken from the sea by

vessels registered or recorded with Morocco or the United States and

flying the flag of that country;

(G) a good produced from goods referred to in subparagraph (F) on

board factory ships registered or recorded with Morocco or the United

States and flying the flag of that country;

(H) a good taken by Morocco or the United States or a person of

Morocco or the United States from the seabed or beneath the seabed

outside territorial waters, if Morocco or the United States has rights to

exploit such seabed;

(I) a good taken from outer space, if such good is obtained byMorocco

or the United States or a person of Morocco or the United States and not

processed in the territory of a country other than Morocco or the United

States;

(J) waste and scrap derived from—

(i) production or manufacture in the territory of Morocco or the

United States, or both; or

(ii) used goods collected in the territory of Morocco or the United

States, or both, if such goods are fit only for the recovery of raw

materials;
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(K) a recovered good derived in the territory of Morocco or the United

States from used goods and utilized in the territory of that country in the

production of remanufactured goods; and

(L) a good produced in the territory ofMorocco or the United States, or

both, exclusively—

(i) from goods referred to in subparagraphs (A) through (J), or

(ii) from the derivatives of goods referred to in clause (i),

at any stage of production.

(4) INDIRECTMATERIAL.—The term “indirectmaterial”means a good used in

the growth, production, manufacture, testing, or inspection of a good but not

physically incorporated into the good, or a good used in the maintenance of

buildings or the operation of equipment associatedwith the growth, production,

or manufacture of a good, including—

(A) fuel and energy;

(B) tools, dies, and molds;

(C) spare parts and materials used in the maintenance of equipment and

buildings;

(D) lubricants, greases, compounding materials, and other materials

used in the growth, production, or manufacture of a good or used to

operate equipment and buildings;

(E) gloves, glasses, footwear, clothing, safety equipment, and supplies;

(F) equipment, devices, and supplies used for testing or inspecting the

good;

(G) catalysts and solvents; and

(H) any other goods that are not incorporated into the good but the use

of which in the growth, production, or manufacture of the good can

reasonably be demonstrated to be a part of that growth, production, or

manufacture.

(5) MATERIAL.—The term “material” means a good, including a part or

ingredient, that is used in the growth, production, or manufacture of another

good that is a new or different article of commerce that has been grown,

produced, or manufactured in Morocco, the United States, or both.

(6) MATERIAL PRODUCED IN THE TERRITORY OF MOROCCO OR THE UNITED

STATES, OR BOTH.—The term “material produced in the territory ofMorocco or

the United States, or both” means a good that is either wholly the growth,

product, or manufacture of Morocco, the United States, or both, or a new or

different article of commerce that has been grown, produced, or manufactured

in the territory of Morocco or the United States, or both.

(7) NEW OR DIFFERENT ARTICLE OF COMMERCE.—

(A) IN GENERAL.—The term “new or different article of commerce”

means, except as provided in subparagraph (B), a good that—
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(i) has been substantially transformed from a good or material that

is not wholly the growth, product, or manufacture of Morocco, the
United States, or both; and

(ii) has a new name, character, or use distinct from the good or

material from which it was transformed.

(B) EXCEPTION.—A good shall not be considered a new or different

article of commerce by virtue of having undergone simple combining or

packaging operations, or mere dilution with water or another substance

that does not materially alter the characteristics of the good.

(8) RECOVERED GOODS.—The term “recovered goods” means materials in

the form of individual parts that result from—

(A) the complete disassembly of used goods into individual parts; and

(B) the cleaning, inspecting, testing, or other processing of those parts

that is necessary for improvement to sound working condition.

(9) REMANUFACTUREDGOOD.—The term “remanufactured good” means an

industrial good that is assembled in the territory of Morocco or the United

States and that—

(A) is entirely or partially comprised of recovered goods;

(B) has a similar life expectancy to, and meets similar performance

standards as, a like good that is new; and

(C) enjoys a factory warranty similar to that of a like good that is new.

(10) SIMPLE COMBINING OR PACKAGING OPERATIONS.—The term “simple

combining or packaging operations” means operations such as adding batteries

to electronic devices, fitting together a small number of components by bolting,

gluing, or soldering, or packing or repacking components together.

(11) SUBSTANTIALLY TRANSFORMED.—The term“substantially transformed”

means, with respect to a good or material, changed as the result of a

manufacturing or processing operation so that—

(A)(i) the good or material is converted from a good that has multiple

uses into a good or material that has limited uses;

(ii) the physical properties of the good or material are changed to a

significant extent; or

(iii) the operation undergone by the good or material is complex by

reason of the number of processes andmaterials involved and the time

and level of skill required to perform those processes; and

(B) the good or material loses its separate identity in the manufacturing

or processing operation.

(j) PRESIDENTIAL PROCLAMATION AUTHORITY.—

(1) IN GENERAL.—The President is authorized to proclaim, as part of the

HTS—

(A) the provisions set out in Annex 4-A and Annex 5-A of the

Agreement; and
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(B) any additional subordinate category necessary to carry out this title

consistent with the Agreement.

(2) MODIFICATIONS.—

(A) IN GENERAL.—Subject to the consultation and layover provisions of

section 104, the President may proclaim modifications to the provisions

proclaimed under the authority of paragraph (1)(A), other than provisions

of chapters 50 through 63 of the HTS, as included in Annex 4-A of the

Agreement.

(B) ADDITIONALPROCLAMATIONS.—Notwithstanding subparagraph (A),

and subject to the consultation and layover provisions of section 104, the

President may proclaim—

(i) modifications to the provisions proclaimed under the authority

of paragraph (1)(A) as are necessary to implement an agreement with

Morocco pursuant to article 4.3.6 of the Agreement; and

(ii) before the end of the 1-year period beginning on the date of the

enactment of this Act, modifications to correct any typographical,

clerical, or other nonsubstantive technical error regarding the

provisions of chapters 50 through 63 of the HTS, as included in

Annex 4-A of the Agreement.

SEC. 204. ENFORCEMENTRELATINGTOTRADE INTEXTILEANDAPPARELGOODS.
(a) ACTION DURING VERIFICATION.—

(1) IN GENERAL.—If the Secretary of the Treasury requests the Government

of Morocco to conduct a verification pursuant to article 4.4 of the Agreement

for purposes of making a determination under paragraph (2), the Presidentmay

direct the Secretary to take appropriate action described in subsection (b) while

the verification is being conducted.

(2) DETERMINATION.—A determination under this paragraph is a

determination—

(A) that an exporter or producer in Morocco is complying with

applicable customs laws, regulations, procedures, requirements, or

practices affecting trade in textile or apparel goods; or

(B) that a claim that a textile or apparel good exported or produced by

such exporter or producer—

(i) qualifies as an originating good under section 203 of this Act, or

(ii) is a good of Morocco,
is accurate.

(b) APPROPRIATE ACTION DESCRIBED.—Appropriate action under subsection

(a)(1) includes—

(1) suspension of liquidation of the entry of any textile or apparel good

exported or produced by the person that is the subject of a verification referred

to in subsection (a)(1) regarding compliance described in subsection (a)(2)(A),

in a case in which the request for verification was based on a reasonable

suspicion of unlawful activity related to such goods; and
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(2) suspension of liquidation of the entry of a textile or apparel good for

which a claim has been made that is the subject of a verification referred to in

subsection (a)(1) regarding a claim described in subsection (a)(2)(B).

(c) ACTION WHEN INFORMATION IS INSUFFICIENT.—If the Secretary of the

Treasury determines that the information obtained within 12 months after making a

request for a verification under subsection (a)(1) is insufficient to make a

determination under subsection (a)(2), the Presidentmaydirect the Secretary to take

appropriate action described in subsection (d) until such time as the Secretary

receives information sufficient to make a determination under subsection (a)(2) or

until such earlier date as the President may direct.

(d) APPROPRIATE ACTION DESCRIBED.—Appropriate action referred to in

subsection (c) includes—

(1) publication of the name and address of the person that is the subject of

the verification;

(2) denial of preferential tariff treatment under the Agreement to—

(A) any textile or apparel good exported or produced by the person that

is the subject of a verification referred to in subsection (a)(1) regarding

compliance described in subsection (a)(2)(A); or

(B) a textile or apparel good for which a claim has beenmade that is the

subject of a verification referred to in subsection (a)(1) regarding a claim

described in subsection (a)(2)(B); and

(3) denial of entry into the United States of—

(A) any textile or apparel good exported or produced by the person that

is the subject of a verification referred to in subsection (a)(1) regarding

compliance described in subsection (a)(2)(A); or

(B) a textile or apparel good for which a claim has beenmade that is the

subject of a verification referred to in subsection (a)(1) regarding a claim

described in subsection (a)(2)(B).

SEC. 205. REGULATIONS.
The Secretary of the Treasury shall prescribe such regulations as may be

necessary to carry out—

(1) subsections (a) through (i) of section 203;

(2) amendments to existing law made by the subsections referred to in

paragraph (1); and

(3) proclamations issued under section 203(j).

TITLE III--RELIEF FROM IMPORTS

SEC. 301. DEFINITIONS.
In this title:

(1)MOROCCANARTICLE.—The term“Moroccan article”means an article that

qualifies as an originating good under section 203(b) of this Act or receives
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preferential tariff treatment under paragraphs 9 through 15 of article 4.3 of the

Agreement.

(2) MOROCCAN TEXTILEORAPPARELARTICLE.—The term“Moroccan textile

or apparel article” means an article that—

(A) is listed in the Annex to the Agreement on Textiles and Clothing

referred to in section 101(d)(4) of theUruguayRoundAgreementsAct (19

U.S.C. 3511(d)(4)); and

(B) is a Moroccan article.

(3) COMMISSION.—The term “Commission” means the United States

International Trade Commission.

Subtitle A--Relief From Imports Benefiting From the Agreement

SEC. 311. COMMENCING OF ACTION FOR RELIEF.
(a) FILING OF PETITION.—

(1) IN GENERAL.—A petition requesting action under this subtitle for the

purpose of adjusting to the obligations of the United States under the

Agreement may be filed with the Commission by an entity, including a trade

association, firm, certified or recognized union, or group of workers, that is

representative of an industry. The Commission shall transmit a copy of any

petition filed under this subsection to the United States Trade Representative.

(2) PROVISIONAL RELIEF.—An entity filing a petition under this subsection

may request that provisional relief be provided as if the petition had been filed

under section 202(a) of the Trade Act of 1974 (19 U.S.C. 2252(a)).

(3) CRITICAL CIRCUMSTANCES. Any allegation that critical circumstances

exist shall be included in the petition.

(b) INVESTIGATION AND DETERMINATION.—Upon the filing of a petition under

subsection (a), the Commission, unless subsection (d) applies, shall promptly

initiate an investigation to determine whether, as a result of the reduction or

elimination of a duty provided for under the Agreement, aMoroccan article is being

imported into the United States in such increased quantities, in absolute terms or

relative to domestic production, and under such conditions that imports of the

Moroccan article constitute a substantial cause of serious injury or threat thereof to

the domestic industry producing an article that is like, or directly competitive with,

the imported article.

(c) APPLICABLE PROVISIONS.—The following provisions of section 202 of the

Trade Act of 1974 (19 U.S.C. 2252) apply with respect to any investigation initiated

under subsection (b):

(1) Paragraphs (1)(B) and (3) of subsection (b).

(2) Subsection (c).

(3) Subsection (d).

(4) Subsection (i).
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(d) ARTICLES EXEMPT FROM INVESTIGATION.—No investigation may be initiated

under this section with respect to any Moroccan article if, after the date on which

the Agreement enters into force, import relief has been providedwith respect to that

Moroccan article under this subtitle.

SEC. 312. COMMISSION ACTION ON PETITION.
(a) DETERMINATION.—Not later than 120 days (180 days if critical circumstances

have been alleged) after the date on which an investigation is initiated under section

311(b) with respect to a petition, the Commission shall make the determination

required under that section.

(b) APPLICABLE PROVISIONS.—For purposes of this subtitle, the provisions of

paragraphs (1), (2), and (3) of section 330(d) of the Tariff Act of 1930 (19 U.S.C.

1330(d) (1), (2), and (3)) shall be applied with respect to determinations and

findings made under this section as if such determinations and findings were made

under section 202 of the Trade Act of 1974 (19 U.S.C. 2252).

(c) ADDITIONAL FINDING AND RECOMMENDATION IF DETERMINATION

AFFIRMATIVE.—If the determination made by the Commission under subsection (a)

with respect to imports of an article is affirmative, or if the Presidentmay consider a

determination of the Commission to be an affirmative determination as provided for

under paragraph (1) of section 330(d) of the Tariff Act of 1930) (19 U.S.C.

1330(d)), the Commission shall find, and recommend to the President in the report

required under subsection (d), the amount of import relief that is necessary to

remedy or prevent the injury found by the Commission in the determination and to

facilitate the efforts of the domestic industry to make a positive adjustment to

import competition. The import relief recommended by the Commission under this

subsection shall be limited to that described in section 313(c). Only those members

of the Commission who voted in the affirmative under subsection (a) are eligible to

vote on the proposed action to remedy or prevent the injury found by the

Commission. Members of the Commission who did not vote in the affirmative may

submit, in the report required under subsection (d), separate views regarding what

action, if any, should be taken to remedy or prevent the injury.

(d) REPORT TO PRESIDENT.—Not later than the date that is 30 days after the date

on which a determination is made under subsection (a) with respect to an

investigation, the Commission shall submit to the President a report that includes—

(1) the determination made under subsection (a) and an explanation of the

basis for the determination;

(2) if the determination under subsection (a) is affirmative, any findings and

recommendations for import relief made under subsection (c) and an

explanation of the basis for each recommendation; and

(3) any dissenting or separate views by members of the Commission

regarding the determination and recommendation referred to in paragraphs (1)

and (2).

(e) PUBLIC NOTICE.—Upon submitting a report to the President under subsection

(d), the Commission shall promptly make public such report (with the exception of
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information which the Commission determines to be confidential) and shall cause a

summary thereof to be published in the Federal Register.

SEC. 313. PROVISION OF RELIEF.
(a) IN GENERAL.—Not later than the date that is 30 days after the date on which

the President receives the report of the Commission in which the Commission's

determination under section 312(a) is affirmative, or which contains a determination

under section 312(a) that the President considers to be affirmative under paragraph

(1) of section 330(d) of the Tariff Act of 1930 (19 U.S.C. 1330(d)(1)), the

President, subject to subsection (b), shall provide relief from imports of the article

that is the subject of such determination to the extent that the President determines

necessary to remedy or prevent the injury found by the Commission and to facilitate

the efforts of the domestic industry to make a positive adjustment to import

competition.

(b) EXCEPTION.—The President is not required to provide import relief under this

section if the President determines that the provision of the import relief will not

provide greater economic and social benefits than costs.

(c) NATURE OF RELIEF.—

(1) IN GENERAL.—The import relief (including provisional relief) that the

President is authorized to provide under this section with respect to imports of

an article is as follows:

(A) The suspension of any further reduction provided for under Annex

IV of the Agreement in the duty imposed on such article.

(B) An increase in the rate of duty imposed on such article to a level that

does not exceed the lesser of—

(i) the column 1 general rate of duty imposed under theHTS on like

articles at the time the import relief is provided; or

(ii) the column 1 general rate of duty imposed under the HTS on

like articles on the day before the date on which the Agreement enters

into force.

(C) In the case of a duty applied on a seasonal basis to such article, an

increase in the rate of duty imposed on the article to a level that does not

exceed the lesser of—

(i) the column 1 general rate of duty imposed under theHTS on like

articles for the immediately preceding corresponding season; or

(ii) the column 1 general rate of duty imposed under the HTS on

like articles on the day before the date on which the Agreement enters

into force.

(2) PROGRESSIVE LIBERALIZATION.—If the period for which import relief is

provided under this section is greater than 1 year, the President shall provide

for the progressive liberalization of such relief at regular intervals during the

period in which the relief is in effect.

(d) PERIOD OF RELIEF.—
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(1) IN GENERAL.—Subject to paragraph (2), any import relief that the

President provides under this section may not be in effect for more than 3

years.

(2) EXTENSION.—

(A) IN GENERAL.—Subject to subparagraph (C), the President, after

receiving an affirmative determination from the Commission under

subparagraph (B), may extend the effective period of any import relief

provided under this section if the President determines that—

(i) the import relief continues to be necessary to remedy or prevent

serious injury and to facilitate adjustment by the domestic industry to

import competition; and

(ii) there is evidence that the industry is making a positive

adjustment to import competition.

(B) ACTION BY COMMISSION.—

(i) Upon a petition on behalf of the industry concerned that is filed

with the Commission not earlier than the date which is 9 months, and

not later than the date which is 6 months, before the date any action

taken under subsection (a) is to terminate, the Commission shall

conduct an investigation to determine whether action under this

section continues to be necessary to remedy or prevent serious injury

and to facilitate adjustment by the domestic industry to import

competition and whether there is evidence that the industry is making

a positive adjustment to import competition.

(ii) The Commission shall publish notice of the commencement of

any proceeding under this subparagraph in the Federal Register and

shall, within a reasonable time thereafter, hold a public hearing at

which the Commission shall afford interested parties and consumers

an opportunity to be present, to present evidence, and to respond to

the presentations of other parties and consumers, and otherwise to be

heard.

(iii) The Commission shall transmit to the President a report on its

investigation and determination under this subparagraph not later than

60 days before the action under subsection (a) is to terminate, unless

the President specifies a different date.

(C) PERIOD OF IMPORT RELIEF.—Any import relief provided under this

section, including any extensions thereof, may not, in the aggregate, be in

effect for more than 5 years.

(e) RATEAFTER TERMINATIONOF IMPORTRELIEF.—When import relief under this

section is terminated with respect to an article, the rate of duty on that article shall

be the rate that would have been in effect, but for the provision of such relief, on the

date on which the relief terminates.

(f) ARTICLES EXEMPT FROMRELIEF.—No import reliefmay be provided under this

section on any article that—
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(1) is subject to an assessment of additional duty under section 202(b); or

(2) has been subject to import relief under this subtitle after the date on

which the Agreement enters into force.

SEC. 314. TERMINATION OF RELIEF AUTHORITY.
(a) GENERALRULE.—Subject to subsection (b), no import relief may be provided

under this subtitle with respect to a good after the date that is 5 years after the date

on which duty-free treatment must be provided by the United States to that good

pursuant to Annex IV of the Agreement.

(b) PRESIDENTIAL DETERMINATION.—Import relief may be provided under this

subtitle in the case of a Moroccan article after the date on which such relief would,

but for this subsection, terminate under subsection (a), if the President determines

that Morocco has consented to such relief.

SEC. 315. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under section 313 shall be treated as action

taken under chapter 1 of title II of such Act.

SEC. 316. [Omitted--This section amended 19 USCS § 2252(a)(8).]

Subtitle B--Textile and Apparel Safeguard Measures

SEC. 321. COMMENCEMENT OF ACTION FOR RELIEF.
(a) IN GENERAL.—A request under this subtitle for the purpose of adjusting to the

obligations of the United States under the Agreement may be filed with the

President by an interested party. Upon the filing of a request, the President shall

review the request to determine, from information presented in the request, whether

to commence consideration of the request.

(b) PUBLICATIONOFREQUEST.—If the President determines that the request under

subsection (a) provides the information necessary for the request to be considered,

the President shall cause to be published in the Federal Register a notice of

commencement of consideration of the request, and notice seeking public comments

regarding the request. The notice shall include a summary of the request and the

dates by which comments and rebuttals must be received.

SEC. 322. DETERMINATION AND PROVISION OF RELIEF.
(a) DETERMINATION.—

(1) IN GENERAL.—If a positive determination is made under section 321(b),

the President shall determine whether, as a result of the reduction or

elimination of a duty under the Agreement, a Moroccan textile or apparel

article is being imported into the United States in such increased quantities, in

absolute terms or relative to the domestic market for that article, and under

such conditions as to cause serious damage, or actual threat thereof, to a

domestic industry producing an article that is like, or directly competitivewith,

the imported article.
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(2) SERIOUS DAMAGE.—In making a determination under paragraph (1), the

President—

(A) shall examine the effect of increased imports on the domestic

industry, as reflected in changes in such relevant economic factors as

output, productivity, utilization of capacity, inventories, market share,

exports, wages, employment, domestic prices, profits, and investment,

none of which is necessarily decisive; and

(B) shall not consider changes in technology or consumer preference as

factors supporting a determination of serious damage or actual threat

thereof.

(b) PROVISION OF RELIEF.—

(1) IN GENERAL.—If a determination under subsection (a) is affirmative, the

President may provide relief from imports of the article that is the subject of

such determination, as described in paragraph (2), to the extent that the

President determines necessary to remedy or prevent the serious damage and to

facilitate adjustment by the domestic industry to import competition.

(2) NATUREOFRELIEF.—The relief that the President is authorized to provide

under this subsection with respect to imports of an article is an increase in the

rate of duty imposed on the article to a level that does not exceed the lesser

of—

(A) the column 1 general rate of duty imposed under the HTS on like

articles at the time the import relief is provided; or

(B) the column 1 general rate of duty imposed under the HTS on like

articles on the day before the date on which the Agreement enters into

force.

SEC. 323. PERIOD OF RELIEF.
(a) IN GENERAL.—Subject to subsection (b), the import relief that the President

provides under subsection (b) of section 322 may not, in the aggregate, be in effect

for more than 3 years.

(b) EXTENSION.—

(1) IN GENERAL.—Subject to paragraph (2), the President may extend the

effective period of any import relief provided under this subtitle for a period of

not more than 2 years, if the President determines that—

(A) the import relief continues to be necessary to remedy or prevent

serious damage and to facilitate adjustment by the domestic industry to

import competition; and

(B) there is evidence that the industry is making a positive adjustment to

import competition.

(2) LIMITATION.—Any relief provided under this subtitle, including any

extensions thereof, may not, in the aggregate, be in effect for more than 5

years.

SEC. 324. ARTICLES EXEMPT FROM RELIEF.
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The President may not provide import relief under this subtitle with respect to any

article if—

(1) the article has been subject to import relief under this subtitle after the

date on which the Agreement enters into force; or

(2) the article is subject to import relief under chapter 1 of title II of the

Trade Act of 1974.

SEC. 325. RATE AFTER TERMINATION OF IMPORT RELIEF.
When import relief under this subtitle is terminated with respect to an article, the

rate of duty on that article shall be the rate that would have been in effect, but for

the provision of such relief, on the date on which the relief terminates.

SEC. 326. TERMINATION OF RELIEF AUTHORITY.
No import relief may be provided under this subtitle with respect to any article

after the date that is 10 years after the date on which duties on the article are

eliminated pursuant to the Agreement.

SEC. 327. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under this subtitle shall be treated as action

taken under chapter 1 of title II of such Act.

SEC. 328. BUSINESS CONFIDENTIAL INFORMATION.
The President may not release information which is submitted in a proceeding

under this subtitle and which the President considers to be confidential business

information unless the party submitting the confidential business information had

notice, at the time of submission, that such information would be released, or such

party subsequently consents to the release of the information. To the extent a party

submits confidential business information to the President in a proceeding under

this subtitle, the party also shall submit a nonconfidential version of the information,

in which the confidential business information is summarized or, if necessary,

deleted.

O. BILATERAL TRADE RELATIONS WITH CENTRAL AMERICA
AND THE DOMINICAN REPUBLIC

United States - Dominican Republic-Central America Free Trade
Agreement Implementation Act

[19 U.S.C. 3805 note, Public Law 109-53 and as amended by Public Law 109-

280 and Public Law 110-436]

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
. (a) SHORT TITLE.—This Act may be cited as the ‘‘Dominican Republic-Central

America-United States Free Trade Agreement Implementation Act’’.

(b) [Omitted – This subsection contains a table of contents.]

SEC. 2. PURPOSES.
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The purposes of this Act are—

(1) to approve and implement the Free Trade Agreement between the United

States, Costa Rica, the Dominican Republic, El Salvador, Guatemala, Honduras,

andNicaragua entered into under the authority of section

2103(b) of the Bipartisan Trade Promotion Authority Act of 2002 (19 U.S.C.

3803(b));

(2) to strengthen and develop economic relations between theUnited States, Costa

Rica, the Dominican Republic, El Salvador, Guatemala, Honduras, and Nicaragua

for their mutual benefit;

(3) to establish free trade between the United States, Costa Rica, the Dominican

Republic, El Salvador, Guatemala, Honduras, and Nicaragua through the reduction

and elimination of barriers to trade in goods and services and to investment; and

(4) to lay the foundation for further cooperation to expand and enhance the

benefits of the Agreement.

SEC. 3. DEFINITIONS.
In this Act:

(1) AGREEMENT.—The term ‘‘Agreement’’ means the Dominican Republic-

Central America-United States Free Trade Agreement approved by the Congress

under section 101(a)(1).

(2) CAFTA–DR COUNTRY.—Except as provided in section 203, the term

‘‘CAFTA–DR country’’ means—

(A) Costa Rica, for such time as the Agreement is in force between the United

States and Costa Rica;

(B) the Dominican Republic, for such time as the Agreement is in force between

the United States and the Dominican Republic;

(C) El Salvador, for such time as the Agreement is in force between the United

States and El Salvador;

(D) Guatemala, for such time as the Agreement is in force between the United

States and Guatemala;

(E) Honduras, for such time as the Agreement is in force between the United

States and Honduras; and

(F) Nicaragua, for such time as the Agreement is in force between the United

States and Nicaragua.

(3) COMMISSION.—The term ‘‘Commission’’ means the United States

International Trade Commission.

(4) HTS.—The term ‘‘HTS’’ means the Harmonized Tariff Schedule of theUnited

States.

(5) TEXTILE OR APPAREL GOOD.—The term ‘‘textile or apparel good’’

means a good listed in the Annex to the Agreement on Textiles and Clothing

referred to in section 101(d)(4) of the Uruguay Round Agreements Act (19 U.S.C.

3511(d)(4)), other than a good listed in Annex 3.29 of the Agreement.

TITLE I—APPROVAL OF, AND GENERAL
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PROVISIONS RELATING TO, THE
AGREEMENT

SEC. 101. APPROVAL AND ENTRY INTO FORCE OF THE
AGREEMENT.
(a) APPROVAL OF AGREEMENT AND STATEMENT OF

ADMINISTRATIVEACTION.—Pursuant to section 2105 of the Bipartisan Trade

Promotion Authority Act of 2002 (19 U.S.C. 3805) and section 151 of the Trade

Act of 1974 (19 U.S.C. 2191), the Congress approves—

(1) the Dominican Republic-Central America-United States Free Trade

Agreement entered into on August 5, 2004, with the Governments of Costa Rica,

the Dominican Republic, El Salvador, Guatemala, Honduras, and Nicaragua, and

submitted to the Congress on June 23, 2005; and

(2) the statement of administrative action proposed to implement theAgreement

that was submitted to the Congress on June 23, 2005.

(b) CONDITIONS FOR ENTRY INTO FORCE OF THE AGREEMENT.—

At such time as the President determines that countries listed in subsection (a)(1)

have takenmeasures necessary to complywith the provisions of theAgreement that

are to take effect on the date on which the Agreement enters into force, the

President is authorized to provide for the Agreement to enter into forcewith respect

to those countries that provide for the Agreement to enter into force for them.

SEC. 102. RELATIONSHIP OF THE AGREEMENTTOUNITED STATES
AND STATE LAW.
(a) RELATIONSHIP OF AGREEMENT TO UNITED STATES LAW.—

(1) UNITED STATES LAWTO PREVAIL IN CONFLICT.—No provision of

the Agreement, nor the application of any such provision to any person or

circumstance, which is inconsistent with any law of the United States shall have

effect.

(2) CONSTRUCTION.—Nothing in this Act shall be construed—

(A) to amend or modify any law of the United States, or

(B) to limit any authority conferred under any law of the United States,

unless specifically provided for in this Act.

(b) RELATIONSHIP OF AGREEMENT TO STATE LAW.—

(1) LEGAL CHALLENGE.—No State law, or the application thereof, may be

declared invalid as to any person or circumstance on the ground that the provision

or application is inconsistent with the Agreement, except in an action brought by the

United States for the purpose of declaring such law or application invalid.

(2) DEFINITIONOF STATE LAW.—For purposes of this subsection, the term

‘‘State law’’ includes—

(A) any law of a political subdivision of a State; and

(B) any State law regulating or taxing the business of insurance.

(c) EFFECT OFAGREEMENTWITHRESPECTTOPRIVATEREMEDIES.—

No person other than the United States—
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(1) shall have any cause of action or defense under the Agreement or by virtue of

congressional approval thereof; or

(2) may challenge, in any action brought under any provision of law, any action

or inaction by any department, agency, or other instrumentality of theUnited States,

any State, or any political subdivision of a State, on the ground that such action or

inaction is inconsistent with the Agreement.

SEC. 103. IMPLEMENTING ACTIONS IN ANTICIPATION OF ENTRY
INTO
FORCE AND INITIAL REGULATIONS.
(a) IMPLEMENTING ACTIONS.—

(1) PROCLAMATIONAUTHORITY.—After the date of the enactment of this

Act—

(A) the President may proclaim such actions, and

(B) other appropriate officers of the United States Government may issue

such regulations, as may be necessary to ensure that any provision of this Act, or

amendment made by this Act, that takes effect on the date theAgreement enters into

force is appropriately implemented on such date, but no such proclamation or

regulation may have an effective date earlier than the date theAgreement enters into

force.

(2) EFFECTIVE DATE OF CERTAIN PROCLAIMED ACTIONS.—

Any action proclaimed by the President under the authority of this Act that is not

subject to the consultation and layover provisions under section 104 may not take

effect before the 15th day after the date on which the text of the proclamation is

published in the Federal Register.

(3)WAIVEROF 15-DAYRESTRICTION.—The 15-day restriction contained

in paragraph (2) on the taking effect of proclaimed actions is waived to the extent

that the application of such restriction would prevent the taking effect on the date

the Agreement enters into force of any action proclaimed under this section.

(b) INITIAL REGULATIONS.—Initial regulations necessary or appropriate to

carry out the actions required by or authorized under this Act or proposed in the

statement of administrative action submitted under section 101(a)(2) to implement

the Agreement shall, to the maximum extent feasible, be issued within 1 year after

the date on which the Agreement enters into force. In the case of any implementing

action that takes effect on a date after the date on which the Agreement enters into

force, initial regulations to carry out that action shall, to the maximum extent

feasible, be issued within 1 year after such effective date.

SEC. 104. CONSULTATION AND LAYOVER PROVISIONS FOR, AND
EFFECTIVE
DATE OF, PROCLAIMED ACTIONS.
If a provision of this Act provides that the implementation of an action by the

President by proclamation is subject to the consultation and layover requirements of

this section, such action may be proclaimed only if—

(1) the President has obtained advice regarding the proposed action from—
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(A) the appropriate advisory committees established under section 135 of the

Trade Act of 1974 (19 U.S.C. 2155); and

(B) the Commission;

(2) the President has submitted to the Committee on Finance of the Senate and

the Committee on Ways and Means of the House of Representatives a report that

sets forth—

(A) the action proposed to be proclaimed and the reasons therefor; and

(B) the advice obtained under paragraph (1);

(3) a period of 60 calendar days, beginning on the first day on which the

requirements set forth in paragraphs (1) and (2) have been met has expired; and

(4) the President has consulted with such Committees regarding the proposed

action during the period referred to in paragraph (3).

SEC. 105. ADMINISTRATION OF DISPUTE SETTLEMENT
PROCEEDINGS.
(a) ESTABLISHMENT OR DESIGNATION OF OFFICE.—The President is

authorized to establish or designate within the Department of Commerce an office

that shall be responsible for providing administrative assistance to panels

established under chapter 20 of the Agreement. The officemaynot be considered to

be an agency for purposes of section 552 of title 5, United States Code.

(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be

appropriated for each fiscal year after fiscal year 2005 to the Department of

Commerce such sums as may be necessary for the establishment and operations of

the office established or designated under subsection (a) and for the payment of the

United States share of the expenses of panels established under chapter 20 of the

Agreement.

SEC. 106. ARBITRATION OF CLAIMS.
The United States is authorized to resolve any claim against the United States

covered by article 10.16.1(a)(i)(C) or article 10.16.1(b)(i)(C) of the Agreement,

pursuant to the Investor-State Dispute Settlement procedures set forth in section B

of chapter 10 of the Agreement.

SEC. 107. EFFECTIVE DATES; EFFECT OF TERMINATION.
(a) EFFECTIVEDATES.—Except as provided in subsection (b), the provisions of

this Act and the amendments made by this Act take effect on the date theAgreement

enters into force.

(b) EXCEPTIONS.—Sections 1 through 3 and this title take effect on the date of

the enactment of this Act.

(c) TERMINATION OF CAFTA–DR STATUS.—During any period in which a

country ceases to be a CAFTA–DR country, the provisions of this Act (other than

this subsection) and the amendments made by this Act shall cease to have effect

with respect to that country.

(d) TERMINATION OF THE AGREEMENT.—On the date on which the

Agreement ceases to be in force with respect to the United States, the provisions of
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this Act (other than this subsection) and the amendments made by this Act shall

cease to have effect.

TITLE II—CUSTOMS PROVISIONS

SEC. 201. TARIFF MODIFICATIONS.
(a) TARIFF MODIFICATIONS PROVIDED FOR IN THE AGREEMENT.—

(1) PROCLAMATION AUTHORITY.—The President may proclaim—

(A) such modifications or continuation of any duty,

(B) such continuation of duty-free or excise treatment, or

(C) such additional duties,

as the President determines to be necessary or appropriate to carry out or apply

articles 3.3, 3.5, 3.6, 3.21, 3.26, 3.27, and 3.28, and Annexes 3.3, 3.27, and 3.28 of

the Agreement.

(2) EFFECT ON GSP STATUS.—Notwithstanding section 502(a)(1) of the

Trade Act of 1974 (19 U.S.C. 2462(a)(1)), the President shall terminate the

designation of each CAFTA–DR country as a beneficiary developing country for

purposes of title V of the Trade Act of 1974 on the date the Agreement enters into

force with respect to that country.

(3) EFFECT ON CBERA STATUS.—

(A) IN GENERAL.—Notwithstanding section 212(a) of the CaribbeanBasin

Economic Recovery Act (19 U.S.C. 2702(a)), the President shall terminate the

designation of each CAFTA–DR country as a beneficiary country for purposes of

that Act on the date the Agreement enters into force with respect to that country.

(B) EXCEPTION.—Notwithstanding subparagraph (A), each such country

shall be considered a beneficiary country under section 212(a) of the Caribbean

Basin Economic Recovery Act, for purposes of—

(i) sections 771(7)(G)(ii)(III) and 771(7)(H) of the Tariff Act of 1930 (19

U.S.C. 1677(7)(G)(ii)(III) and 1677(7)(H));

(ii) the duty-free treatment provided under paragraph 12 of Appendix I of

the General Notes to the Schedule of the United States to Annex 3.3 of the

Agreement; and

(iii) section 274(h)(6)(B) of the Internal Revenue Code of 1986.

(b) OTHER TARIFF MODIFICATIONS.—Subject to the consultation and

layover provisions of section 104, the President may proclaim—

(1) such modifications or continuation of any duty,

(2) such modifications as the United States may agree to with a CAFTA–DR

country regarding the staging of any duty treatment set forth in Annex 3.3 of the

Agreement,

(3) such continuation of duty-free or excise treatment, or (4) such additional

duties, as the President determines to be necessary or appropriate to maintain the

general level of reciprocal and mutually advantageous concessions provided for by

the Agreement.
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(c) CONVERSION TO AD VALOREM RATES.—For purposes of subsections

(a) and (b), with respect to any good for which the base rate in the Schedule of the

United States to Annex 3.3 of the Agreement is a specific or compound rate of duty,

the President may substitute for the base rate an ad valorem rate that the President

determines to be equivalent to the base rate.

SEC. 202. ADDITIONAL DUTIES ON CERTAIN AGRICULTURAL
GOODS.
(a) GENERAL PROVISIONS.—

(1) APPLICABILITY OF SUBSECTION.—This subsection applies to

additional duties assessed under subsection (b).

(2) APPLICABLENTR (MFN)RATEOFDUTY.—For purposes of subsection

(b), the term ‘‘applicable NTR (MFN) rate of duty’’ means, with respect to a

safeguard good, a rate of duty that is the lesser of—

(A) the column 1 general rate of duty that would, at the time the additional

duty is imposed under subsection (b), apply to a good classifiable in the same 8-

digit subheading of the HTS as the safeguard good; or

(B) the column 1 general rate of duty that would, on the day before the date

on which the Agreement enters into force, apply to a good classifiable in the same

8-digit subheading of the HTS as the safeguard good.

(3) SCHEDULE RATE OF DUTY.—For purposes of subsection (b), the term

‘‘schedule rate of duty’’ means, with respect to a safeguard good, the rate of duty

for that good that is set out in the Schedule of the United States to Annex 3.3 of the

Agreement.

(4) SAFEGUARDGOOD.—In this section, the term ‘‘safeguard good’’means a

good—

(A) that is included in the Schedule of the United States to Annex 3.15 of the

Agreement;

(B) that qualifies as an originating good under section 203, except that

operations performed in or material obtained from the United States shall be

considered as if the operations were performed in, and the material was obtained

from, a country that is not a party to the Agreement; and

(C) for which a claim for preferential tariff treatment under the Agreement has

been made.

(5) EXCEPTIONS.—No additional duty shall be assessed on a good under

subsection (b) if, at the time of entry, the good is subject to import relief under—

(A) subtitle A of title III of this Act; or

(B) chapter 1 of title II of the Trade Act of 1974 (19 U.S.C. 2251 et seq.).

(6) TERMINATION.—The assessment of an additional duty on a good under

subsection (b) shall cease to apply to that good on the date on which duty-free

treatment must be provided to that good under the Schedule of the United States to

Annex 3.3 of the Agreement.

(7) NOTICE.—Not later than 60 days after the Secretary of the Treasury first

assesses an additional duty in a calendar year on a good under subsection (b), the
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Secretary shall notify the country whose good is subject to the additional duty in

writing of such action and shall provide to that country data supporting the

assessment of the additional duty.

(b) ADDITIONAL DUTIES ON SAFEGUARD GOODS.—

(1) IN GENERAL.—In addition to any duty proclaimed under subsection (a) or

(b) of section 201, and subject to subsection (a), the Secretary of the Treasury shall

assess a duty, in the amount determined under paragraph (2), on a safeguard good of

a CAFTA–DR country imported into the United States in a calendar year if the

Secretary determines that, prior to such importation, the total volume of that

safeguard good of such country that is imported into the United States in that

calendar year exceeds 130 percent of the volume that is set out for that safeguard

good in the corresponding year in the table for that country contained inAppendix I

of the General Notes to the Schedule of the United States to Annex 3.3 of the

Agreement. For purposes of this subsection, year 1 in that table corresponds to the

calendar year in which the Agreement enters into force.

(2) CALCULATION OF ADDITIONAL DUTY.—The additional duty on a

safeguard good under this subsection shall be—

(A) in the case of a good classified under subheading 1202.10.80, 1202.20.80,

2008.11.15, 2008.11.35, or 2008.11.60 of the HTS—

(i) in years 1 through 5, an amount equal to 100 percent of the excess of the

applicable NTR (MFN) rate of duty over the schedule rate of duty;

(ii) in years 6 through 10, an amount equal to 75 percent of the excess of the

applicable NTR (MFN) rate of duty over the schedule rate of duty; and

(iii) in years 11 through 14, an amount equal to 50 percent of the excess of

the applicable NTR (MFN) rate of duty over the schedule rate of duty; and

(B) in the case of any other safeguard good—

(i) in years 1 through 14, an amount equal to 100 percent of the excess of the

applicable NTR (MFN) rate of duty over the schedule rate of duty;

(ii) in years 15 through 17, an amount equal to 75 percent of the excess of the

applicable NTR (MFN) rate of duty over the schedule rate of duty; and

(iii) in years 18 and 19, an amount equal to 50 percent of the excess of the

applicable NTR (MFN) rate of duty over the schedule rate of duty.

SEC. 203. RULES OF ORIGIN.
(a) APPLICATION AND INTERPRETATION.—In this section:

(1) TARIFF CLASSIFICATION.—The basis for any tariff classification is the

HTS.

(2) REFERENCE TO HTS.—Whenever in this section there is a reference to a

chapter, heading, or subheading, such reference shall be a reference to a chapter,

heading, or subheading of the HTS.

(3) COST OR VALUE.—Any cost or value referred to in this section shall be

recorded and maintained in accordance with the generally accepted accounting

principles applicable in the territory of the country in which the good is produced

(whether the United States or another CAFTA–DR country).



- 1635 -

(b) ORIGINATING GOODS.—For purposes of this Act and for purposes of

implementing the preferential tariff treatment provided for under the Agreement,

except as otherwise provided in this section, a good is an originating good if—

(1) the good is a good wholly obtained or produced entirely in the territory of

one or more of the CAFTA–DR countries;

(2) the good—

(A) is produced entirely in the territory of one or more of the CAFTA–DR

countries, and—

(i) each of the nonoriginating materials used in the production of the good

undergoes an applicable change in tariff classification specified in Annex 4.1 of the

Agreement; or

(ii) the good otherwise satisfies any applicable regional value-content or

other requirements specified in Annex 4.1 of the Agreement; and

(B) satisfies all other applicable requirements of this section; or

(3) the good is produced entirely in the territory of one or more of the CAFTA–

DR countries, exclusively from materials described in paragraph (1) or (2).

(c) REGIONAL VALUE-CONTENT.—

(1) IN GENERAL.—For purposes of subsection (b)(2), the regional value-

content of a good referred to in Annex 4.1 of the Agreement, except for goods to

which paragraph (4) applies, shall be calculated by the importer, exporter, or

producer of the good, on the basis of the build-downmethod described in paragraph

(2) or the build-up method described in paragraph (3).

(2) BUILD-DOWN METHOD.—

(A) IN GENERAL.—The regional value-content of a goodmaybe calculated

on the basis of the following builddown method:

AV–VNM

RVC = ———— x 100
AV

(B) DEFINITIONS.—In subparagraph (A):

(i) RVC.—The term ‘‘RVC’’ means the regional value-content of the

good, expressed as a percentage.

(ii) AV.—The term ‘‘AV’’ means the adjusted value of the good.

(iii) VNM.—The term ‘‘VNM’’ means the value of nonoriginating

materials that are acquired and used by the producer in the production of the good,

but does not include the value of a material that is selfproduced.

(3) BUILD-UP METHOD.—

(A) IN GENERAL.—The regional value-content of a goodmaybe calculated

on the basis of the following buildup method:

VOM

RVC = ———— x 100
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AV

(B) DEFINITIONS.—In subparagraph (A):

(i) RVC.—The term ‘‘RVC’’ means the regional value-content of the

good, expressed as a percentage.

(ii) AV.—The term ‘‘AV’’ means the adjusted value of the good.

(iii) VOM.—The term ‘‘VOM’’ means the value of originating materials

that are acquired or self-produced, and used by the producer in the production of the

good.

(4) SPECIAL RULE FOR CERTAIN AUTOMOTIVE GOODS.—

(A) IN GENERAL.—For purposes of subsection (b)(2), the regional value-

content of an automotive good referred to in Annex 4.1 of the Agreement may be

calculated by the importer, exporter, or producer of the good, on the basis of the

following net cost method:

NC–VNM

RVC = ———— x 100

NC

(B) DEFINITIONS.—In subparagraph (A):

(i) AUTOMOTIVEGOOD.—The term ‘‘automotive good’’means a good

provided for in any of subheadings 8407.31 through 8407.34, subheading 8408.20,

heading 8409, or in any of headings 8701 through 8708.

(ii) RVC.—The term ‘‘RVC’’ means the regional value-content of the

automotive good, expressed as a percentage.

(iii) NC.—The term ‘‘NC’’ means the net cost of the automotive good.

(iv) VNM.—The term ‘‘VNM’’ means the value of nonoriginating

materials that are acquired and used by the producer in the production of the

automotive good, but does not include the value of a material that is self-produced.

(C) MOTOR VEHICLES.—

(i) BASIS OF CALCULATION.—For purposes of determining the

regional value-content under subparagraph (A) for an automotive good that is a

motor vehicle provided for in any of headings 8701 through 8705, an importer,

exporter, or producer may average the amounts calculated under the formula

contained in subparagraph (A), over the producer’s fiscal year—

(I) with respect to all motor vehicles in any 1 of the categories

described in clause (ii); or

(II) with respect to all motor vehicles in any such category that are

exported to the territory of one or more of the CAFTA–DR countries.

(ii) CATEGORIES.—A category is described in this clause if it—

(I) is the same model line of motor vehicles, is in the same class of

vehicles, and is produced in the same plant in the territory of a CAFTA– DR
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country, as the good described in clause (i) for which regional value-content is

being calculated;

(II) is the same class of motor vehicles, and is produced in the same

plant in the territory of a CAFTA–DR country, as the good described in clause (i)

for which regional value-content is being calculated; or

(III) is the same model line of motor vehicles produced in the territory

of a CAFTA–DR country as the good described in clause (i) for which regional

value-content is being calculated.

(D) OTHER AUTOMOTIVE GOODS.—For purposes of determining the

regional value-content under subparagraph (A) for automotive goods provided for

in any of subheadings 8407.31 through 8407.34, in subheading 8408.20, or in

heading 8409, 8706, 8707, or 8708, that are produced in the same plant, an

importer, exporter, or producer may—

(i) average the amounts calculated under the formula contained in

subparagraph (A) over—

(I) the fiscal year of the motor vehicle producer to whom the

automotive goods are sold,

(II) any quarter or month, or

(III) its own fiscal year, if the goods were produced during the fiscal

year, quarter, or month that is the basis for the calculation;

(ii) determine the average referred to in clause (i) separately for such goods

sold to 1 or more motor vehicle producers; or

(iii) make a separate determination under clause (i) or (ii) for automotive

goods that are exported to the territory of one or more of the CAFTA–DRcountries.

(E) CALCULATING NET COST.—The importer, exporter, or producer

shall, consistent with the provisions regarding allocation of costs set out in generally

accepted accounting principles, determine the net cost of an automotive good under

subparagraph (B) by—

(i) calculating the total cost incurred with respect to all goods produced by

the producer of the automotive good, subtracting any sales promotion, marketing

and after-sales service costs, royalties, shipping and packing costs, and

nonallowable interest costs that are included in the total cost of all such goods, and

then reasonably allocating the resulting net cost of those goods to the automotive

good;

(ii) calculating the total cost incurred with respect to all goods produced

by that producer, reasonably allocating the total cost to the automotive good, and

then subtracting any sales promotion, marketing and after-sales service costs,

royalties, shipping and packing costs, and nonallowable interest costs that are

included in the portion of the total cost allocated to the automotive good; or

(iii) reasonably allocating each cost that forms part of the total cost

incurred with respect to the automotive good so that the aggregate of all such costs

does not include any sales promotion, marketing and after-sales service costs,

royalties, shipping and packing costs, or nonallowable interest costs.
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(d) VALUE OF MATERIALS.—

(1) IN GENERAL.—For the purpose of calculating the regional value-content of

a good under subsection (c), and for purposes of applying the de minimis rules

under subsection (f), the value of a material is—

(A) in the case of a material that is imported by the producer of the good, the

adjusted value of the material;

(B) in the case of a material acquired in the territory in which the good is

produced, the value, determined in accordancewithArticles 1 through 8, Article 15,

and the corresponding interpretive notes of the Agreement implementation of

Article VII of the General Agreement on Tariffs and Trade 1994 referred to in

section 101(d)(8) of the Uruguay Round Agreements Act, as set forth in regulations

promulgated by the Secretary of the Treasury providing for the application of such

Articles in the absence of an importation; or

(C) in the case of a material that is self-produced, the sum of—

(i) all expenses incurred in the production of the material, including

general expenses; and

(ii) an amount for profit equivalent to the profit added in the normal

course of trade.

(2) FURTHER ADJUSTMENTS TO THE VALUE OF MATERIALS.—

(A) ORIGINATINGMATERIAL.—The following expenses, if not included

in the value of an originating material calculated under paragraph (1), may be added

to the value of the originating material:

(i) The costs of freight, insurance, packing, and all other costs incurred in

transporting the material within or between the territory of one or more of the

CAFTA–DR countries to the location of the producer. (ii) Duties, taxes, and

customs brokerage fees on the material paid in the territory of one or more of the

CAFTA–DR countries, other than duties or taxes that are waived, refunded,

refundable, or otherwise recoverable, including credit against duty or tax paid

or payable.

(iii) The cost of waste and spoilage resulting from the use of the material

in the production of the good, less the value of renewable scrap or byproducts.

(B) NONORIGINATING MATERIAL.—The following expenses, if

included in the value of a nonoriginating material calculated under paragraph (1),

may be deducted from the value of the nonoriginating material:

(i) The costs of freight, insurance, packing, and all other costs incurred in

transporting the material within or between the territory of one or more of the

CAFTA–DR countries to the location of the producer.

(ii) Duties, taxes, and customs brokerage fees on the material paid in the

territory of one or more of the CAFTA–DR countries, other than duties or taxes that

are waived, refunded, refundable, or otherwise recoverable, including credit against

duty or tax paid or payable.

(iii) The cost of waste and spoilage resulting from the use of the material

in the production of the good, less the value of renewable scrap or byproducts.
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(iv) The cost of originating materials used in the production of the

nonoriginating material in the territory of one ormore of the CAFTA–DRcountries.

(e) ACCUMULATION.—

(1) ORIGINATINGMATERIALS USED IN PRODUCTIONOFGOODSOF

ANOTHER COUNTRY.—Originating materials from the territory of one or more

of the CAFTA–DR countries that are used in the production of a good in the

territory of another CAFTA– DR country shall be considered to originate in the

territory

of that other country.

(2) MULTIPLE PROCEDURES.—A good that is produced in the territory of

one or more of the CAFTA–DR countries by 1 or more producers is an originating

good if the good satisfies the requirements of subsection (b) and all other applicable

requirements of this section.

(f) DE MINIMIS AMOUNTS OF NONORIGINATING MATERIALS.—

(1) IN GENERAL.—Except as provided in paragraphs (2) and (3), a good that

does not undergo a change in tariff classification pursuant to Annex 4.1 of the

Agreement is an originating good if—

(A) the value of all nonoriginating materials that—

(i) are used in the production of the good, and

(ii) do not undergo the applicable change in tariff classification (set out in

Annex 4.1 of the Agreement), does not exceed 10 percent of the adjusted value of

the good;

(B) the good meets all other applicable requirements of this section; and

(C) the value of such nonoriginating materials is included in the value of

nonoriginating materials for any applicable regional value-content requirement for

the good.

(2) EXCEPTIONS.—Paragraph (1) does not apply to the following:

(A) A nonoriginating material provided for in chapter 4, or a nonoriginating

dairy preparation containing over 10 percent by weight of milk solids provided for

in subheading 1901.90 or 2106.90, that is used in the production of a good provided

for in chapter 4.

(B) A nonoriginating material provided for in chapter 4, or a nonoriginating

dairy preparation containing over 10 percent by weight of milk solids provided for

in subheading 1901.90, that is used in the production of the

following goods:

(i) Infant preparations containing over 10 percent byweight ofmilk solids

provided for in subheading 1901.10.

(ii) Mixes and doughs, containing over 25 percent by weight of butterfat,

not put up for retail sale, provided for in subheading 1901.20.

(iii) Dairy preparations containing over 10 percent by weight of milk

solids provided for in subheading 1901.90 or 2106.90.

(iv) Goods provided for in heading 2105.

(v) Beverages containing milk provided for in subheading 2202.90.
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(vi) Animal feeds containing over 10 percent by weight of milk solids

provided for in subheading 2309.90.

(C) A nonoriginating material provided for in heading 0805, or any of

subheadings 2009.11 through 2009.39, that is used in the production of a good

provided for in any of subheadings 2009.11 through 2009.39, or in fruit or

vegetable juice of any single fruit or vegetable, fortified with minerals or vitamins,

concentrated or unconcentrated, provided for in subheading 2106.90 or 2202.90.

(D) A nonoriginating material provided for in heading 0901 or 2101 that is

used in the production of a good provided for in heading 0901 or 2101.

(E) A nonoriginating material provided for in heading 1006 that is used in the

production of a good provided for in heading 1102 or 1103 or subheading 1904.90.

(F) A nonoriginating material provided for in chapter 15 that is used in the

production of a good provided for in chapter 15.

(G) A nonoriginating material provided for in heading 1701 that is used in the

production of a good provided for in any of headings 1701 through 1703.

(H) A nonoriginating material provided for in chapter 17 that is used in the

production of a good provided for in subheading 1806.10.

(I) Except as provided in subparagraphs (A) through (H) and Annex 4.1 of

the Agreement, a nonoriginating material used in the production of a good provided

for in any of chapters 1 through 24, unless the nonoriginating material is provided

for in a different subheading than the good for which origin is being determined

under this section.

(3) TEXTILE OR APPAREL GOODS.—

(A) IN GENERAL.—Except as provided in subparagraph (B), a textile or

apparel good that is not an originating good because certain fibers or yarns used in

the production of the component of the good that determines the tariff classification

of the good do not undergo an applicable change in tariff classification, set out in

Annex 4.1 of the Agreement, shall be considered to be an originating good if—

(i) the total weight of all such fibers or yarns in that component is not

more than 10 percent of the total weight of that component; or

(ii) the yarns are those described in section 204(b)(3)(B)(vi)(IV) of the

Andean Trade Preference Act (19 U.S.C. 3203(b)(3)(B)(vi)(IV))(as in effect on the

date of the enactment of this Act).

(B) CERTAIN TEXTILE OR APPAREL GOODS.—A textile or apparel

good containing elastomeric yarns in the component of the good that determines the

tariff classification of the good shall be considered to be an originating good only if

such yarns are wholly formed in the territory of a CAFTA–DR country.

(C) YARN, FABRIC, OR FIBER.—For purposes of this paragraph, in the

case of a good that is a yarn, fabric, or fiber, the term ‘‘component of the good that

determines the tariff classification of the good’’ means all of the fibers in the good.

(g) FUNGIBLE GOODS AND MATERIALS.—

(1) IN GENERAL.—
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(A) CLAIM FOR PREFERENTIAL TARIFF TREATMENT.—A person

claiming that a fungible good or fungible material is an originating good may base

the claim either on the physical segregation of the fungible good or fungible

material or by using an inventory management method with respect to the fungible

good or fungible material.

(B) INVENTORY MANAGEMENT METHOD.—In this subsection, the

term ‘‘inventory management method’’ means—

(i) averaging;

(ii) ‘‘last-in, first-out’’;

(iii) ‘‘first-in, first-out’’; or

(iv) any other method—

(I) recognized in the generally accepted accounting principles of the

CAFTA–DR country in which the production is performed; or

(II) otherwise accepted by that country.

(2) ELECTIONOF INVENTORYMETHOD.—Aperson selecting an inventory

management method under paragraph (1) for a particular fungible good or fungible

material shall continue to use that method for that fungible good or fungible

material throughout the fiscal year of that person.

(h) ACCESSORIES, SPARE PARTS, OR TOOLS.—

(1) IN GENERAL.—Subject to paragraphs (2) and (3), accessories, spare parts,

or tools delivered with a good that form part of the good’s standard accessories,

spare parts, or tools shall—

(A) be treated as originating goods if the good is an originating good; and

(B) be disregarded in determining whether all the nonoriginating materials

used in the production of the good undergo the applicable change in tariff

classification set out in Annex 4.1 of the Agreement.

(2) CONDITIONS.—Paragraph (1) shall apply only if—

(A) the accessories, spare parts, or tools are classified with and not invoiced

separately from the good, regardless of whether they appear specified or separately

identified in the invoice for the good; and

(B) the quantities and value of the accessories, spare parts, or tools are

customary for the good.

(3) REGIONAL VALUE-CONTENT.—If the good is subject to a regional

value-content requirement, the value of the accessories, spare parts, or tools shall be

taken into account as originating or nonoriginating materials, as the case may be, in

calculating the regional value-content of the good.

(i) PACKAGING MATERIALS AND CONTAINERS FOR RETAIL SALE.—

Packaging materials and containers in which a good is packaged for retail sale, if

classified with the good, shall be disregarded in determining whether all the

nonoriginating materials used in the production of the good undergo the applicable

change in tariff classification set out in Annex 4.1 of the Agreement, and, if the

good is subject to a regional value-content requirement, the value of such packaging
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materials and containers shall be taken into account as originating or nonoriginating

materials, as the case may be, in calculating the regional value-content of the good.

(j) PACKINGMATERIALSANDCONTAINERS FOR SHIPMENT.—Packing

materials and containers for shipment shall be disregarded in determiningwhether a

good is an originating good.

(k) INDIRECT MATERIALS.—An indirect material shall be treated as an

originating material without regard to where it is produced.

(l) TRANSIT ANDTRANSHIPMENT.—Agood that has undergone production

necessary to qualify as an originating good under subsection

(b) shall not be considered to be an originating good if, subsequent to that

production, the good—

(1) undergoes further production or any other operation outside the territories of

the CAFTA–DR countries, other than unloading, reloading, or any other operation

necessary to preserve the good in good condition or to transport the good to the

territory of a CAFTA–DR country; or

(2) does not remain under the control of customs authorities in the territory of a

country other than a CAFTA–DR country.

(m) GOODSCLASSIFIABLEASGOODSPUTUP INSETS.—Notwithstanding

the rules set forth in Annex 4.1 of the Agreement, goods classifiable as goods put up

in sets for retail sale as provided for in General Rule of Interpretation 3 of the HTS

shall not be considered to be originating goods unless—

(1) each of the goods in the set is an originating good; or

(2) the total value of the nonoriginating goods in the set does not exceed—

(A) in the case of textile or apparel goods, 10 percent of the adjusted value of

the set; or

(B) in the case of a good, other than a textile or apparel good, 15 percent of

the adjusted value of the set.

(n) DEFINITIONS.—In this section:

(1) ADJUSTED VALUE.—The term ‘‘adjusted value’’ means the value

determined in accordance with Articles 1 through 8, Article 15, and the

corresponding interpretive notes of theAgreement on Implementation ofArticle VII

of the General Agreement on Tariffs and Trade 1994 referred to in section

101(d)(8) of the Uruguay Round Agreements Act, adjusted, if necessary, to exclude

any costs, charges, or expenses incurred for transportation, insurance, and related

services incident to the international shipment of the merchandise from the country

of exportation to the place of importation.

(2) CAFTA–DR COUNTRY.—The term ‘‘CAFTA–DR country’’ means—

(A) the United States; and

(B) Costa Rica, the Dominican Republic, El Salvador, Guatemala, Honduras,

or Nicaragua, for such time as the Agreement is in force between the United States

and that country.

(3) CLASS OF MOTOR VEHICLES.—The term ‘‘class of motor vehicles’’

means any one of the following categories of motor vehicles:
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(A) Motor vehicles provided for in subheading 8701.20, 8704.10, 8704.22,

8704.23, 8704.32, or 8704.90, or heading 8705 or 8706, or motor vehicles for the

transport of 16 or more persons provided for in subheading 8702.10 or 8702.90.

(B) Motor vehicles provided for in subheading 8701.10 or any of

subheadings 8701.30 through 8701.90.

(C) Motor vehicles for the transport of 15 or fewer persons provided for in

subheading 8702.10 or 8702.90, or motor vehicles provided for in subheading

8704.21 or 8704.31.

(D) Motor vehicles provided for in any of subheadings 8703.21 through

8703.90.

(4) FUNGIBLE GOOD OR FUNGIBLE MATERIAL.—The term ‘‘fungible

good’’ or ‘‘fungible material’’ means a good or material, as the case may be, that is

interchangeable with another good or material for commercial purposes and the

properties of which are essentially identical to such other good or material.

(5) GENERALLY ACCEPTED ACCOUNTING PRINCIPLES.—The term

‘‘generally accepted accounting principles’’ means the recognized consensus or

substantial authoritative support in the territory of a CAFTA–DR country with

respect to the recording of revenues, expenses, costs, assets, and liabilities, the

disclosure of information, and the preparation of financial statements. The

principles may encompass broad guidelines of general application as well as

detailed standards, practices, and procedures.

(6) GOODS WHOLLY OBTAINED OR PRODUCED ENTIRELY IN THE

TERRITORY OF ONE OR MORE OF THE CAFTA–DR COUNTRIES.—The

term ‘‘goods wholly obtained or produced entirely in the territory of one ormore of

the CAFTA–DR countries’’ means—

(A) plants and plant products harvested or gathered in the territory of one or

more of the CAFTA–DR countries;

(B) live animals born and raised in the territory of one or more of the

CAFTA–DR countries;

(C) goods obtained in the territory of one or more of the CAFTA–DR

countries from live animals;

(D) goods obtained from hunting, trapping, fishing or aquaculture conducted

in the territory of one or more of the CAFTA–DR countries;

(E) minerals and other natural resources not included in subparagraphs (A)

through (D) that are extracted or taken in the territory of one or more of the

CAFTA–DR countries;

(F) fish, shellfish, and other marine life taken from the sea, seabed, or subsoil

outside the territory of one or more of the CAFTA–DR countries by vessels

registered or recorded with a CAFTA–DR country and flying the flag of that

country;

(G) goods produced on board factory ships from the goods referred to in

subparagraph (F), if such factory ships are registered or recordedwith that CAFTA–

DR country and fly the flag of that country;
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(H) goods taken by a CAFTA–DR country or a person of a CAFTA–DR

country from the seabed or subsoil outside territorial waters, if a CAFTA–DR

country has rights to exploit such seabed or subsoil;

(I) goods taken from outer space, if the goods are obtained by a CAFTA–DR

country or a person of a CAFTA–DR country and not processed in the territory of a

country other than a CAFTA–DR country;

(J) waste and scrap derived from—

(i) manufacturing or processing operations in the territory of one or more

of the CAFTA–DR countries; or

(ii) used goods collected in the territory of one or more of the CAFTA–

DR countries, if such goods are fit only for the recovery of raw materials;

(K) recovered goods derived in the territory of one or more of the CAFTA–

DR countries from used goods, and used in the territory of a CAFTA–DRcountry in

the production of remanufactured goods; and

(L) goods produced in the territory of one or more of the CAFTA–DR

countries exclusively from—

(i) goods referred to in any of subparagraphs (A) through (J), or

(ii) the derivatives of goods referred to in clause (i), at any stage of

production.

(7) IDENTICALGOODS.—The term ‘‘identical goods’’means identical goods

as defined in the Agreement on Implementation of Article VII of the General

Agreement on Tariffs and Trade 1994 referred to in section 101(d)(8) of the

Uruguay Round Agreements Act;

(8) INDIRECTMATERIAL.—The term ‘‘indirectmaterial’’means a good used

in the production, testing, or inspection of a good but not physically incorporated

into the good, or a good used in the maintenance of buildings or the operation

of equipment associated with the production of a good,

including—

(A) fuel and energy;

(B) tools, dies, and molds;

(C) spare parts and materials used in the maintenance of equipment or

buildings;

(D) lubricants, greases, compounding materials, and other materials used in

production or used to operate equipment or buildings;

(E) gloves, glasses, footwear, clothing, safety equipment, and supplies;

(F) equipment, devices, and supplies used for testing or inspecting the good;

(G) catalysts and solvents; and

(H) any other goods that are not incorporated into the good but the use of

which in the production of the good can reasonably be demonstrated to be a part of

that production.

(9) MATERIAL.—The term ‘‘material’’ means a good that is used in the

production of another good, including a part or an ingredient.



- 1645 -

(10) MATERIAL THAT IS SELF-PRODUCED.—The term ‘‘material that is

self-produced’’ means an originating material that is produced by a producer of a

good and used in the production of that good.

(11) MODELLINE.—The term ‘‘model line’’ means a group of motor vehicles

having the same platform or model name.

(12) NET COST.—The term ‘‘net cost’’means total costminus sales promotion,

marketing, and after-sales service costs, royalties, shipping and packing costs, and

non-allowable interest costs that are included in the total cost.

(13) NONALLOWABLE INTEREST COSTS.—The term ‘‘nonallowable

interest costs’’ means interest costs incurred by a producer that exceed 700 basis

points above the applicable official interest rate for comparable maturities of the

CAFTA–DR country in which the producer is located.

(14) NONORIGINATING GOOD OR NONORIGINATING MATERIAL.—

The terms ‘‘nonoriginating good’’ and ‘‘nonoriginating material’’ mean a good or

material, as the case may be, that does not qualify as originating under this section.

(15) PACKINGMATERIALSANDCONTAINERS FOR SHIPMENT.—The

term ‘‘packing materials and containers for shipment’’ means the goods used to

protect a good during its transportation and does not include the packaging

materials and containers in which a good is packaged for retail sale.

(16) PREFERENTIAL TARIFF TREATMENT.—The term ‘‘preferential tariff

treatment’’ means the customs duty rate, and the treatment under article 3.10.4 of

the Agreement, that are applicable to an originating good pursuant to the

Agreement.

(17) PRODUCER.—The term ‘‘producer’’ means a person who engages in the

production of a good in the territory of a CAFTA– DR country.

(18) PRODUCTION.—The term ‘‘production’’ means growing, mining,

harvesting, fishing, raising, trapping, hunting, manufacturing, processing,

assembling, or disassembling a good.

(19) REASONABLYALLOCATE.—The term ‘‘reasonably allocate’’means to

apportion in a manner that would be appropriate under generally accepted

accounting principles.

(20) RECOVEREDGOODS.—The term ‘‘recovered goods’’meansmaterials in

the form of individual parts that are the result of—

(A) the disassembly of used goods into individual parts; and

(B) the cleaning, inspecting, testing, or other processing that is necessary for

improvement to sound working condition of such individual parts.

(21) REMANUFACTUREDGOOD.—The term ‘‘remanufactured good’’means

a good that is classified under chapter 84, 85, or 87, or heading 9026, 9031, or

9032, other than a good classified under heading 8418 or 8516, and that—

(A) is entirely or partially comprised of recovered goods; and

(B) has a similar life expectancy and enjoys a factorywarranty similar to such

a new good.
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(22) TOTAL COST.—The term ‘‘total cost’’ means all product costs, period

costs, and other costs for a good incurred in the territory of one or more of the

CAFTA–DR countries.

(23) USED.—The term ‘‘used’’ means used or consumed in the production of

goods.

(o) PRESIDENTIAL PROCLAMATION AUTHORITY.—

(1) IN GENERAL.—The President is authorized to proclaim, as part of the

HTS—

(A) the provisions set out in Annex 4.1 of the Agreement; and

(B) any additional subordinate category necessary to carry out this title

consistent with the Agreement.

(2) FABRICS AND YARNS NOT AVAILABLE IN COMMERCIAL

QUANTITIES IN THE UNITED STATES.—The President is authorized to

proclaim that a fabric or yarn is added to the list in Annex 3.25 of the Agreement in

an unrestricted quantity, as provided in article 3.25.4(e) of the Agreement.

(3) MODIFICATIONS.—

(A) IN GENERAL.—Subject to the consultation and layover provisions of

section 104, the President may proclaimmodifications to the provisions proclaimed

under the authority of paragraph (1)(A), other than provisions of chapters 50

through 63, as included in Annex 4.1 of the Agreement.

(B) ADDITIONAL PROCLAMATIONS.—Notwithstanding subparagraph

(A), and subject to the consultation and layover provisions of section 104, the

President may proclaim before the end of the 1-year period beginning on the date of

the enactment of this Act, modifications to correct any typographical, clerical, or

other nonsubstantive technical error regarding the provisions of chapters 50 through

63, as included in Annex 4.1 of the Agreement.

(4) FABRICS, YARNS, OR FIBERS NOT AVAILABLE IN COMMERCIAL

QUANTITIES IN THE CAFTA–DR COUNTRIES.—

(A) IN GENERAL.—Notwithstanding paragraph 3(A), the list of fabrics,

yarns, and fibers set out in Annex 3.25 of the Agreement may be modified as

provided for in this paragraph.

(B) DEFINITIONS.—In this paragraph:

(i) The term ‘‘interested entity’’ means the government of a CAFTA–DR

country other than the United States, a potential or actual purchaser of a textile or

apparel good, or a potential or actual supplier of a textile or apparel good.

(ii) All references to ‘‘day’’ and ‘‘days’’ exclude Saturdays, Sundays, and

legal holidays.

(C) REQUESTS TO ADD FABRICS, YARNS, OR FIBERS.—

(i) An interested entity may request the President to determine that a

fabric, yarn, or fiber is not available in commercial quantities in a timelymanner in

the CAFTA–DR countries and to add that fabric, yarn, or fiber to the list

in Annex 3.25 of the Agreement in a restricted or unrestricted quantity.
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(ii) After receiving a request under clause (i), the Presidentmaydetermine

whether—

(I) the fabric, yarn, or fiber is available in commercial quantities in a timely

manner in the CAFTA– DR countries; or

(II) any interested entity objects to the request.

(iii) The President may, within the time periods specified in clause (iv),

proclaim that a fabric, yarn, or fiber that is the subject of a request submitted under

clause (i) is added to the list in Annex 3.25 of the Agreement in an unrestricted

quantity, or in any restricted quantity that the President may establish, if the

President determines under clause (ii) that—

(I) the fabric, yarn, or fiber is not available in commercial quantities in a

timely manner in the CAFTA–DR countries; or

(II) no interested entity has objected to the request.

(iv) The time periods within which the President may issue a proclamation

under clause (iii) are—

(I) not later than 30 days after the date on which the request is submitted

under clause (i); or

(II) not later than 44 days after the request is submitted, if the President

determines, within 30 days after the date on which the request is submitted, that the

President does not have sufficient information tomake a determination under clause

(ii).

(v) Notwithstanding section 103(a)(2), a proclamation made under clause (iii)

shall take effect on the date on which the text of the proclamation is published in the

Federal Register.

(vi) Not later than 6 months after proclaiming under clause (iii) that a fabric,

yarn, or fiber is added to the list in Annex 3.25 of the Agreement in a restricted

quantity, the President may eliminate the restriction if the President determines that

the fabric, yarn, or fiber is not available in commercial quantities in a timelymanner

in the CAFTA–DR countries.

(D) DEEMED APPROVAL OF REQUEST.—If, after an interested entity

submits a request under subparagraph (C)(i), the President does not, within the

applicable time period specified in subparagraph (C)(iv), make a determination

under subparagraph (C)(ii) regarding the request, the fabric, yarn, or fiber that is the

subject of the request shall be considered to be added, in an unrestricted quantity, to

the list in Annex 3.25 of the Agreement beginning—

(i) 45 days after the date on which the request was submitted; or

(ii) 60 days after the date on which the request was submitted, if the President

made a determination under subparagraph (C)(iv)(II).

(E) REQUESTS TO RESTRICT OR REMOVE FABRICS, YARNS, OR

FIBERS.—

(i) Subject to clause (ii), an interested entity may request the President to

restrict the quantity of, or remove from the list in Annex 3.25 of theAgreement, any

fabric, yarn, or fiber—
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(I) that has been added to that list in an unrestricted quantity pursuant to

paragraph (2) or subparagraph (C)(iii) or (D); or

(II) with respect to which the President has eliminated a restriction under

subparagraph (C)(vi).

(ii) An interested entity may submit a request under clause (i) at any time

beginning 6 months after the date of the action described in subclause (I) or (II) of

that clause.

(iii) Not later than 30 days after the date on which a request under clause (i) is

submitted, the President may proclaim an action provided for under clause (i) if the

President determines that the fabric, yarn, or fiber that is the subject of the request is

available in commercial quantities in a timelymanner in the CAFTA–DRcountries.

(iv) A proclamation declared under clause (iii) shall take effect no earlier than

the date that is 6 months after the date on which the text of the proclamation is

published in the Federal Register.

(F) PROCEDURES.—The President shall establish procedures— (i)

governing the submission of a request under subparagraphs (C) and (E); and

(ii) providing an opportunity for interested entities to submit comments and

supporting evidence before the President makes a determination under

subparagraph (C) (ii) or (vi) or (E)(iii).

SEC. 204. CUSTOMS USER FEES.
[Omitted: Amendment to section 13031(b)(10) of the Consolidated Budget

Reconciliation Act of 1985 (reprinted elsewhere).]

SEC. 205. RETROACTIVE APPLICATION FOR CERTAIN
LIQUIDATIONS AND RELIQUIDATIONS OF TEXTILE OR APPAREL
GOODS.
(a) IN GENERAL.—Notwithstanding section 514 of the Tariff Act of 1930 (19

U.S.C. 1514) or any other provision of law, and subject to subsection (c), an

entry—

(1) of a textile or apparel good—

(A) of a CAFTA–DR country that the United States Trade Representative has

designated as an eligible country under subsection (b), and

(B) that would have qualified as an originating good under section 203 if the

good had been entered after the date of entry into force of the Agreement for that

country,

(2) that was made on or after January 1, 2004, and before the date of the entry

into force of the Agreement with respect to that country or any other CAFTA–DR

country, and

(3) for which customs duties in excess of the applicable rate of duty for that good

set out in the Schedule of the United States to Annex 3.3 of the Agreement were

paid, shall be liquidated or reliquidated at the applicable rate of duty for that good

set out in the Schedule of the United States to Annex 3.3 of the Agreement, and the
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Secretary of the Treasury shall refund any excess customs duties paid with respect

to such entry.

(b) ELIGIBLE COUNTRY.—The United States Trade Representative shall

determine, in accordance with article 3.20 of the Agreement, which CAFTA–DR

countries are eligible countries for purposes of this section, and shall publish a list

of all such countries in the Federal Register.

(c) REQUESTS.—Liquidation or reliquidation may be made under subsection (a)

with respect to an entry of a textile or apparel good only if a request therefor is filed

with the Bureau of Customs and Border Protection, within such period as the

Bureau of Customs and Border Protection shall establish by regulation in

consultation with the Secretary of the Treasury, that contains sufficient information

to enable the Bureau of Customs and Border Protection—

(1)(A) to locate the entry; or

(B) to reconstruct the entry if it cannot be located; and

(2) to de termine that the good satisfies the conditions set out in subsection (a).

(d) DEFINITION.—As used in this section, the term ‘‘entry’’ includes a

withdrawal from warehouse for consumption.

SEC. 206. DISCLOSURE OF INCORRECT INFORMATION; FALSE
CERTIFICATIONS OF ORIGIN; DENIAL OF PREFERENTIAL TARIFF
TREATMENT.
(a) DISCLOSURE OF INCORRECT INFORMATION.—Section 592 of the

Tariff Act of 1930 (19 U.S.C. 1592) is amended—

(1) in subsection (c)—

(A) by redesignating paragraph (9) as paragraph (10); and

(B) by inserting after paragraph (8) the following new paragraph:

‘‘(9) PRIOR DISCLOSURE REGARDING CLAIMS UNDER THE

DOMINICAN REPUBLIC-CENTRAL AMERICA-UNITED STATES FREE

TRADE AGREEMENT.—An importer shall not be subject to penalties under

subsection (a) for making an incorrect claim that a good qualifies as an originating

good under section 203 of the Dominican Republic-Central America-United States

Free Trade Agreement Implementation Act if the importer, in accordance with

regulations issued by the Secretary of the Treasury, promptly and voluntarilymakes

a corrected declaration and pays any duties owing.’’; and

(2) by adding at the end the following new subsection:

‘‘(h) FALSE CERTIFICATIONS OF ORIGIN UNDER THE DOMINICAN

REPUBLIC-CENTRAL AMERICA-UNITED STATES FREE TRADE

AGREEMENT.—

‘‘(1) IN GENERAL.—Subject to paragraph (2), it is unlawful for any person to

certify falsely, by fraud, gross negligence, or negligence, in a CAFTA–DR

certification of origin (as defined in section 508(g)(1)(B) of this Act) that a good

exported from the United States qualifies as an originating good under the rules of

origin set out in section 203 of the Dominican Republic-Central America-United
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States Free Trade Agreement Implementation Act. The procedures and penalties of

this section that apply to a violation of subsection (a) also apply to

a violation of this subsection.

‘‘(2) PROMPT AND VOLUNTARY DISCLOSURE OF INCORRECT

INFORMATION.—No penalty shall be imposed under this subsection if, promptly

after an exporter or producer that issued a CAFTA–DR certification of origin has

reason to believe that such certification contains or is based on incorrect

information, the exporter or producer voluntarily provides written notice of such

incorrect information to every person to whom the certification was issued.

‘‘(3) EXCEPTION.—A person may not be considered to have violated

paragraph (1) if—

‘‘(A) the information was correct at the time it was provided in a CAFTA–

DR certification of origin but was later rendered incorrect due to a change in

circumstances; and

‘‘(B) the person promptly and voluntarily provides written notice of the

change in circumstances to all persons to whom the person provided the

certification.’’.

(b) DENIALOF PREFERENTIAL TARIFF TREATMENT.—Section 514 of the

Tariff Act of 1930 (19 U.S.C. 1514) is amended by adding at the end the following

new subsection:

‘‘(h) DENIAL OF PREFERENTIAL TARIFF TREATMENT UNDER THE

DOMINICAN REPUBLIC-CENTRAL AMERICA-UNITED STATES FREE

TRADE AGREEMENT.—If the Bureau of Customs and Border Protection or the

Bureau of Immigration and Customs Enforcement finds indications of a pattern of

conduct by an importer, exporter, or producer of false or unsupported

representations that goods qualify under the rules of origin set out in section 203 of

the Dominican Republic-Central America-United States Free Trade Agreement

Implementation Act, the Bureau of Customs and Border Protection, in accordance

with regulations issued by the Secretary of the Treasury, may suspend preferential

tariff treatment under the Dominican Republic-Central America-United States Free

Trade Agreement to entries of identical goods covered by subsequent

representations by that importer, exporter, or producer until the Bureau of Customs

and Border Protection determines that representations of that person are in

conformity with such section 203.’’.

SEC. 207. RELIQUIDATION OF ENTRIES.
Subsection (d) of section 520 of the Tariff Act of 1930 (19 U.S.C. 1520(d)) is

amended—

(1) in the matter preceding paragraph (1), by striking ‘‘or section 202 of the

United States-Chile Free Trade Agreement Implementation Act’’ and inserting ‘‘,

section 202 of the United States-Chile Free Trade Agreement Implementation Act,

or section 203 of the Dominican Republic-Central America-United States Free

Trade Agreement Implementation Act’’; and

(2) in paragraph (2), by inserting ‘‘or certifications’’ after ‘‘other certificates’’.
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SEC. 208. RECORDKEEPING REQUIREMENTS.
Section 508 of the Tariff Act of 1930 (19 U.S.C. 1508) is amended—

(1) by redesignating subsection (g) as subsection (h);

(2) by inserting after subsection (f) the following new subsection:

‘‘(g) CERTIFICATIONSOFORIGIN FORGOODSEXPORTEDUNDERTHE

DOMINICAN REPUBLIC-CENTRAL AMERICA-UNITED STATES FREE

TRADE AGREEMENT.—

‘‘(1) DEFINITIONS.—In this subsection:

‘‘(A) RECORDSAND SUPPORTINGDOCUMENTS.—The term ‘records

and supporting documents’ means, with respect to an exported good under

paragraph (2), records and documents related to the origin of the good, including—

‘‘(i) the purchase, cost, and value of, and payment for, the good;

‘‘(ii) the purchase, cost, and value of, and payment for, all materials, including

indirect materials, used in the production of the good; and

‘‘(iii) the production of the good in the form in which it was exported.

‘‘(B) CAFTA–DRCERTIFICATIONOFORIGIN.—The term ‘CAFTA–DR

certification of origin’ means the certification established under article 4.16 of the

Dominican Republic-Central America-United States Free Trade Agreement that a

good qualifies as an originating good under such Agreement.

‘‘(2) EXPORTS TO CAFTA–DR COUNTRIES.—Any person who completes

and issues a CAFTA–DR certification of origin for a good exported from theUnited

States shall make, keep, and, pursuant to rules and regulations promulgated by the

Secretary of the Treasury, render for examination and inspection all records and

supporting documents related to the origin of the good (including the certification or

copies thereof).

‘‘(3) RETENTION PERIOD.—Records and supporting documents shall be kept

by the person who issued a CAFTA– DR certification of origin for at least 5 years

after the date on which the certification was issued.’’; and

(3) in subsection (h), as so redesignated—

(A) by inserting ‘‘or (g)’’ after ‘‘(f)’’; and

(B) by striking ‘‘that subsection’’ and inserting ‘‘either

such subsection’’.

SEC. 209. ENFORCEMENT RELATING TO TRADE IN TEXTILE OR
APPAREL GOODS.
(a) ACTION DURING VERIFICATION.—

(1) IN GENERAL.—If the Secretary of the Treasury requests the government of

a CAFTA–DR country to conduct a verification pursuant to article 3.24 of the

Agreement for purposes of making a determination under paragraph (2), the

President may direct the Secretary to take appropriate action described in

subsection (b) while the verification is being conducted.

(2) DETERMINATION.—A determination under this paragraph is a

determination—
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(A) that an exporter or producer in that country is complying with applicable

customs laws, regulations, and procedures regarding trade in textile or apparel

goods, or

(B) that a claim that a textile or apparel good exported or produced by such

exporter or producer—

(i) qualifies as an originating good under section 203 of this Act, or

(ii) is a good of a CAFTA–DR country, is accurate.

(b) APPROPRIATE ACTION DESCRIBED.—Appropriate action under

subsection (a)(1) includes—

(1) suspension of preferential tariff treatment under the Agreement with respect

to—

(A) any textile or apparel good exported or produced by the person that is the

subject of a verification under subsection (a)(1) regarding compliance described in

subsection (a)(2)(A), if the Secretary determines there is insufficient information to

support any claim for preferential tariff treatment that has beenmadewith respect to

any such good; or

(B) the textile or apparel good for which a claim of preferential tariff

treatment has beenmade that is the subject of a verification under subsection (a)(1)

regarding a claim described in subsection (a)(2)(B), if the Secretary determines

there is insufficient information to support that claim;

(2) denial of preferential tariff treatment under the Agreement with respect to—

(A) any textile or apparel good exported or produced by the person that is the

subject of a verification under subsection (a)(1) regarding compliance described in

subsection (a)(2)(A), if the Secretary determines that the person has provided

incorrect information to support any claim for preferential tariff treatment that has

been made with respect to any such good; or

(B) the textile or apparel good for which a claim of preferential tariff

treatment has beenmade that is the subject of a verification under subsection (a)(1)

regarding a claim described in subsection (a)(2)(B), if the Secretary determines that

a person has provided incorrect information to support that claim;

(3) detention of any textile or apparel good exported or produced by the person

that is the subject of a verification under subsection (a)(1) regarding compliance

described in subsection (a)(2)(A) or a claim described in subsection (a)(2)(B), if the

Secretary determines there is insufficient information to determine the country of

origin of any such good; and

(4) denial of entry into the United States of any textile or apparel good exported

or produced by the person that is the subject of a verification under subsection

(a)(1) regarding compliance described in subsection (a)(2)(A) or a claim described

in subsection (a)(2)(B), if the Secretary determines that the person has provided

incorrect information as to the country of origin of any such good.

(c) ACTION ON COMPLETION OF AVERIFICATION.—On completion of a

verification under subsection (a), the President may direct the Secretary to take

appropriate action described in subsection (d) until such time as the Secretary
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receives information sufficient to make the determination under subsection (a)(2) or

until such earlier date as the President may direct.

(d) APPROPRIATE ACTION DESCRIBED.—Appropriate action under

subsection (c) includes—

(1) denial of preferential tariff treatment under the Agreement with respect to—

(A) any textile or apparel good exported or produced by the person that is the

subject of a verification under subsection (a)(1) regarding compliance described in

subsection (a)(2)(A), if the Secretary determines there is insufficient information to

support, or that the person has provided incorrect information to support, any claim

for preferential tariff treatment that has beenmade with respect to any such good; or

(B) the textile or apparel good for which a claim of preferential tariff

treatment has beenmade that is the subject of a verification under subsection (a)(1)

regarding a claim described in subsection (a)(2)(B), if the Secretary determines

there is insufficient information to support, or that a person has provided incorrect

information to support, that claim; and

(2) denial of entry into the United States of any textile or apparel good exported

or produced by the person that is the subject of a verification under subsection

(a)(1) regarding compliance described in subsection (a)(2)(A) or a claim described

in subsection (a)(2)(B), if the Secretary determines there is insufficient information

to determine, or that the person has provided incorrect information as to, the

country of origin of any such good.

(e) PUBLICATION OF NAME OF PERSON.—The Secretary may publish the

name of any person that the Secretary has determined—

(1) is engaged in intentional circumvention of applicable laws, regulations, or

procedures affecting trade in textile or apparel goods; or

(2) has failed to demonstrate that it produces, or is capable of producing, textile

or apparel goods.

SEC. 210. REGULATIONS.
The Secretary of the Treasury shall prescribe such regulations asmaybe necessary

to carry out—

(1) subsections (a) through (n) of section 203;

(2) the amendment made by section 204; and

(3) any proclamation issued under section 203(o).

TITLE III—RELIEF FROM IMPORTS

SEC. 301. DEFINITIONS.
In this title:

(1) CAFTA–DRARTICLE.—The term ‘‘CAFTA–DR article’’means an article

that qualifies as an originating good under section 203(b).

(2) CAFTA–DR TEXTILE OR APPAREL ARTICLE.—The term ‘‘CAFTA–

DR textile or apparel article’’ means a textile or apparel good (as defined in section

3(5)) that is a CAFTA– DR article.
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(3) DE MINIMIS SUPPLYING COUNTRY.—

(A) Subject to subparagraph (B), the term ‘‘de minimis supplying country’’

means a CAFTA–DR country whose share of imports of the relevant CAFTA–DR

article into the United States does not exceed 3 percent of the aggregate volume of

imports of the relevant CAFTA–DR article in the most recent 12-month period for

which data are available that precedes the filing of the petition under section 311(a).

(B) A CAFTA–DR country shall not be considered to be a de minimis

supplying country if the aggregate share of imports of the relevant CAFTA–DR

article into the United States of all CAFTA–DR countries that satisfy the conditions

of subparagraph (A) exceeds 9 percent of the aggregate volume of imports of the

relevant CAFTA–DR article during the applicable 12-month period.

(4) RELEVANTCAFTA–DRARTICLE.—The term ‘‘relevant CAFTA–DR

article’’ means the CAFTA–DR article with respect to which a petition has been

filed under section 311(a).

Subtitle A—Relief From Imports Benefiting From the Agreement

SEC. 311. COMMENCING OF ACTION FOR RELIEF.
(a) FILING OF PETITION.—A petition requesting action under this subtitle for

the purpose of adjusting to the obligations of the United States under theAgreement

may be filed with the Commission by an entity, including a trade association, firm,

certified or recognized union, or group of workers, that is representative

of an industry. The Commission shall transmit a copy of any petition filed under this

subsection to the United States Trade Representative.

(b) INVESTIGATIONANDDETERMINATION.—Upon the filing of a petition

under subsection (a), the Commission, unless subsection (d) applies, shall promptly

initiate an investigation to determine whether, as a result of the reduction or

elimination of a duty provided for under the Agreement, a CAFTA–DR article is

being imported into the United States in such increased quantities, in absolute terms

or relative to domestic production, and under such conditions that imports of the

CAFTA–DR article constitute a substantial cause of serious injury or threat thereof

to the domestic industry producing an article that is like, or directly competitive

with, the imported article.

(c) APPLICABLE PROVISIONS.—The following provisions of section 202 of

the Trade Act of 1974 (19 U.S.C. 2252) apply with respect to any investigation

initiated under subsection (b):

(1) Paragraphs (1)(B) and (3) of subsection (b).

(2) Subsection (c).

(3) Subsection (i).

(d) ARTICLES EXEMPT FROM INVESTIGATION.—No investigationmaybe

initiated under this section with respect to any CAFTA–DR article if, after the date

that the Agreement enters into force, import relief has been providedwith respect to

that CAFTA–DR article under this subtitle.
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SEC. 312. COMMISSION ACTION ON PETITION.
(a) DETERMINATION.—Not later than 120 days after the date on which an

investigation is initiated under section 311(b) with respect to a petition, the

Commission shall make the determination required under that section. At that time,

the Commission shall also determine whether any CAFTA–DR country is a de

minimis supplying country.

(b) APPLICABLE PROVISIONS.—For purposes of this subtitle, the provisions

of paragraphs (1), (2), and (3) of section 330(d) of the Tariff Act of 1930 (19

U.S.C. 1330(d) (1), (2), and (3)) shall be applied with respect to determinations and

findings made under this section as if such determinations and findings were made

under section 202 of the Trade Act of 1974 (19 U.S.C. 2252).

(c) ADDITIONAL FINDING AND RECOMMENDATION IF

DETERMINATION

AFFIRMATIVE.—If the determination made by the Commission under subsection

(a) with respect to imports of an article is affirmative, or if the President may

consider a determination of the Commission to be an affirmative determination as

provided for under paragraph (1) of section 330(d) of the Tariff Act of 1930 (19

U.S.C. 1330(d)), the Commission shall find, and recommend to the President in the

report required under subsection (d), the amount of import relief that is necessary to

remedy or prevent the injury found by the Commission in the determination and to

facilitate the efforts of the domestic industry to make a positive adjustment to

import competition. The import relief recommended by the Commission under this

subsection shall be limited to the relief described in section 313(c). Only those

members of the Commission who voted in the affirmative under subsection (a) are

eligible to vote on the proposed action to remedy or prevent the injury found by the

Commission. Members of the Commission who did not vote in the affirmative may

submit, in the report required under subsection (d), separate views regarding what

action, if any, should be taken to remedy or prevent the injury.

(d) REPORT TO PRESIDENT.—Not later than the date that is 30 days after the

date on which a determination is made under subsection (a) with respect to an

investigation, the Commission shall submit to the President a report that includes—

(1) the determination made under subsection (a) and an explanation of the basis

for the determination;

(2) if the determination under subsection (a) is affirmative, any findings and

recommendations for import relief made under subsection (c) and an explanation of

the basis for each recommendation; and

(3) any dissenting or separate views by members of the Commission regarding

the determination and recommendation referred to in paragraphs (1) and (2).

(e) PUBLIC NOTICE.—Upon submitting a report to the President under

subsection (d), the Commission shall promptly make public such report (with the

exception of information which the Commission determines to be confidential) and

shall cause a summary thereof to be published in the Federal Register.

SEC. 313. PROVISION OF RELIEF.
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(a) IN GENERAL.—Not later than the date that is 30 days after the date on which

the President receives the report of the Commission in which the Commission’s

determination under section 312(a) is affirmative, or which contains a determination

under section 312(a) that the President considers to be affirmative under paragraph

(1) of section 330(d) of the Tariff Act of 1930 (19 U.S.C. 1330(d)(1)), the

President, subject to subsection (b), shall provide relief from imports of the article

that is the subject of such determination to the extent that the President determines

necessary to remedy or prevent the injury found by the Commission and to facilitate

the efforts of the domestic industry to make a positive adjustment to import

competition.

(b) EXCEPTION.—The President is not required to provide import relief under

this section if the President determines that the provision of the import relief will

not provide greater economic and social benefits than costs.

(c) NATURE OF RELIEF.—

(1) IN GENERAL.—The import relief that the President is authorized to provide

under this section with respect to imports of an article is as follows:

(A) The suspension of any further reduction provided for under Annex 3.3 of

the Agreement in the duty imposed on such article.

(B) An increase in the rate of duty imposed on such article to a level that does

not exceed the lesser of—

(i) the column 1 general rate of duty imposed under the HTS on like articles at

the time the import relief is provided; or

(ii) the column 1 general rate of duty imposed under theHTS on like articles on

the day before the date on which the Agreement enters into force.

(2) PROGRESSIVE LIBERALIZATION.—If the period for which import relief

is provided under this section is greater than 1 year, the President shall provide for

the progressive liberalization (described in article 8.2.3 of the Agreement) of such

relief at regular intervals during the period of its application.

(d) PERIOD OF RELIEF.—

(1) IN GENERAL.—Subject to paragraph (2), any import relief that the

President is authorized to provide under this section may not, in the aggregate, be in

effect for more than 4 years.

(2) EXTENSION.—

(A) IN GENERAL.—If the initial period for any import relief provided under

this section is less than 4 years, the President, after receiving a determination from

the Commission under subparagraph (B) that is affirmative, or which the President

considers to be affirmative under paragraph (1) of section 330(d) of the Tariff Act

of 1930 (19 U.S.C. 1330(d)(1)), may extend the effective period of any import

relief provided under this section, subject to the limitation under paragraph (1), if

the President determines that—

(i) the import relief continues to be necessary to remedy or prevent serious

injury and to facilitate adjustment by the domestic industry to import competition;

and
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(ii) there is evidence that the industry is making a positive adjustment to import

competition.

(B) ACTION BY COMMISSION.—

(i) Upon a petition on behalf of the industry concerned that is filed with the

Commission not earlier than the date which is 9 months, and not later than the date

which is 6 months, before the date on which any action taken under subsection (a) is

to terminate, the Commission shall conduct an investigation to determine whether

action under this section continues to be necessary to remedy or prevent serious

injury and whether there is evidence that the industry is making a positive

adjustment to import competition.

(ii) The Commission shall publish notice of the commencement of any

proceeding under this subparagraph in the Federal Register and shall, within a

reasonable time thereafter, hold a public hearing at which the Commission shall

afford interested parties and consumers an opportunity to be present, to present

evidence, and to respond to the presentations of other parties and consumers, and

otherwise to be heard.

(iii) The Commission shall transmit to the President a report on its investigation

and determination under this subparagraph not later than 60 days before the action

under subsection (a) is to terminate, unless the President specifies a different date.

(e) RATEAFTERTERMINATIONOF IMPORT RELIEF.—When import relief

under this section is terminated with respect to an article—

(1) the rate of duty on that article after such termination and on or before

December 31 of the year in which such termination occurs shall be the rate that,

according to the Schedule of the United States to Annex 3.3 of the Agreement

would have been in effect 1 year after the provision of relief under subsection (a);

and

(2) the rate of duty for that article after December 31 of the year in which

termination occurs shall be, at the discretion of the President, either—

(A) the applicable rate of duty for that article set out in the Schedule of the

United States to Annex 3.3 of the Agreement; or

(B) the rate of duty resulting from the elimination of the tariff in equal annual

stages ending on the date set out in the Schedule of the United States to Annex 3.3

of the Agreement for the elimination of the tariff.

(f) ARTICLES EXEMPT FROM RELIEF.—No import relief may be provided

under this section on—

(1) any article subject to import relief under chapter 1 of title II of the Trade Act

of 1974 (19 U.S.C. 2251 et seq.); or

(2) imports of a CAFTA–DR article of a CAFTA–DR country that is a de

minimis supplying country with respect to that article.

SEC. 314. TERMINATION OF RELIEF AUTHORITY.
(a) GENERAL RULE.—Subject to subsection (b), no import relief may be

provided under this subtitle after the date that is 10 years after the date onwhich the

Agreement enters into force.
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(b) EXCEPTION.—If an article for which relief is provided under this subtitle is

an article for which the period for tariff elimination, set out in the Schedule of the

United States to Annex 3.3 of the Agreement, is greater than 10 years, no relief

under this subtitle may be provided for that article after the date on which that

period ends.

SEC. 315. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under section 313 shall be treated as action

taken under chapter 1 of title II of such Act.

SEC. 316. CONFIDENTIAL BUSINESS INFORMATION.
Section 202(a)(8) of the Trade Act of 1974 (19 U.S.C. 2252(a)(8)) is amended in

the first sentence—

(1) by striking ‘‘and’’; and

(2) by inserting before the period at the end ‘‘, and title III of the Dominican

Republic-Central America-United States Free Trade Agreement Implementation

Act’’.

Subtitle B—Textile and Apparel Safeguard
Measures

SEC. 321. COMMENCEMENT OF ACTION FOR RELIEF.
(a) IN GENERAL.—A request under this subtitle for the purpose of adjusting to

the obligations of the United States under the Agreement may be filed with the

President by an interested party. Upon the filing of a request, the President shall

review the request to determine, from information presented in the request, whether

to commence consideration of the request.

(b) PUBLICATIONOFREQUEST.—If the President determines that the request

under subsection (a) provides the information necessary for the request to be

considered, the President shall cause to be published in the Federal Register a notice

of commencement of consideration of the request, and notice seeking public

comments regarding the request. The notice shall include a summary of the request

and the dates by which comments and rebuttals must be received.

SEC. 322. DETERMINATION AND PROVISION OF RELIEF.
(a) DETERMINATION.—

(1) IN GENERAL.—If a positive determination is made under section 321(b),

the President shall determine whether, as a result of the elimination of a duty under

the Agreement, a CAFTA–DR textile or apparel article of a specified CAFTA–DR

country is being imported into the United States in such increased quantities, in

absolute terms or relative to the domestic market for that article, and under such

conditions as to cause serious damage, or actual threat thereof, to a domestic

industry producing an article that is like, or directly

competitive with, the imported article.
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(2) SERIOUSDAMAGE.—Inmaking a determination under paragraph (1), the

President—

(A) shall examine the effect of increased imports on the domestic industry, as

reflected in changes in such relevant economic factors as output, productivity,

utilization of capacity, inventories, market share, exports, wages, employment,

domestic prices, profits, and investment, none of which is necessarily decisive; and

(B) shall not consider changes in technology or consumer preference as

factors supporting a determination of serious damage or actual threat thereof.

(3) DEADLINE FOR DETERMINATION.—The President shall make the

determination under paragraph (1) no later than 30 days after the completion of any

consultations held pursuant to article 3.23.4 of the Agreement.

(b) PROVISION OF RELIEF.—

(1) IN GENERAL.—If a determination under subsection (a) is affirmative, the

President may provide relief from imports of the article that is the subject of such

determination, as provided in paragraph (2), to the extent that the President

determines necessary to remedy or prevent the serious damage and to facilitate

adjustment by the domestic industry.

(2) NATURE OF RELIEF.—The relief that the President is authorized to

provide under this subsection with respect to imports of an article is an increase in

the rate of duty imposed on the article to a level that does not exceed the lesser of—

(A) the column 1 general rate of duty imposed under the HTS on like articles

at the time the import relief is provided; or

(B) the column 1 general rate of duty imposed under the HTS on like articles

on the day before the date on which the Agreement enters into force.

SEC. 323. PERIOD OF RELIEF.
(a) IN GENERAL.—Subject to subsection (b), any import relief that the President

provides under subsection (b) of section 322 may not, in the aggregate, be in effect

for more than 3 years.

(b) EXTENSION.—If the initial period for any import relief provided under

section 322 is less than 3 years, the President may extend the effective period of any

import relief provided under that section, subject to the limitation set forth in

subsection (a), if the President determines that—

(1) the import relief continues to be necessary to remedy or prevent serious

damage and to facilitate adjustment by the domestic industry to import competition;

and

(2) there is evidence that the industry is making a positive adjustment to import

competition.

SEC. 324. ARTICLES EXEMPT FROM RELIEF.
The President may not provide import relief under this subtitle with respect to any

article if—

(1) import relief previously has been provided under this subtitle with respect to

that article; or

(2) the article is subject to import relief under—
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(A) subtitle A; or

(B) chapter 1 of title II of the Trade Act of 1974.

SEC. 325. RATE AFTER TERMINATION OF IMPORT RELIEF.
When import relief under this subtitle is terminated with respect to an article, the

rate of duty on that article shall be the rate that would have been in effect, but for

the provision of such relief.

SEC. 326. TERMINATION OF RELIEF AUTHORITY.
No import relief may be provided under this subtitle with respect to any article

after the date that is 5 years after the date on which the Agreement enters into force.

SEC. 327. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any import

relief provided by the President under this subtitle shall be treated as action taken

under chapter 1 of title II of that Act.

SEC. 328. CONFIDENTIAL BUSINESS INFORMATION.
The President may not release information received in connection with a review

under this subtitle which the President considers to be confidential business

information unless the party submitting the confidential business information had

notice, at the time of submission, that such information would be released by the

President, or such party subsequently consents to the release of the information. To

the extent a party submits confidential business information, it shall also provide a

nonconfidential version of the information in which the confidential business

information is summarized or, if necessary, deleted.

Subtitle C—Cases Under Title II of the
Trade Act of 1974

SEC. 331. FINDINGS AND ACTION ON GOODS OF CAFTA–DR
COUNTRIES.
(a) EFFECT OF IMPORTS.—If, in any investigation initiated under chapter 1 of

title II of the Trade Act of 1974, the Commission makes an affirmative

determination (or a determination which the President may treat as an affirmative

determination under such chapter by reason of section 330(d) of the Tariff Act of

1930), the Commission shall also find (and report to the President at the time such

injury determination is submitted to the President) whether imports of the article of

each CAFTA–DR country that qualify as originating goods under section 203(b) are

a substantial cause of serious injury or threat thereof.

(b) PRESIDENTIAL DETERMINATION REGARDING IMPORTS OF

CAFTA–DR COUNTRIES.—In determining the nature and extent of action to be

taken under chapter 1 of title II of the Trade Act of 1974, the Presidentmay exclude

from the action goods of a CAFTA–DR country with respect to which the

Commission has made a negative finding under subsection (a).

TITLE IV—MISCELLANEOUS
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SEC. 401. [Omitted – This section amended 19 U.S.C. 2518 (4)(A).]

SEC. 402. MODIFICATIONS TO THE CARIBBEAN BASIN ECONOMIC
RECOVERY ACT.
(a) FORMER BENEFICIARY COUNTRIES.—Section 212(a)(1) of the

Caribbean Basin Economic Recovery Act (19 U.S.C. 2702(a)(1)) is amended by

adding at the end the following new subparagraph:

‘‘(F) The term ‘former beneficiary country’ means a country that ceases to be

designated as a beneficiary country under this title because the country has become

a party to a free trade agreement with the United States.’’.

(b) COUNTRIES ELIGIBLE FOR DESIGNATION AS BENEFICIARY

COUNTRIES.—Section 212(b) of the Caribbean Basin Economic Recovery Act

(19 U.S.C. 2702(b)) is amended by striking from the list of countries eligible for

designation as beneficiary countries—

(1) ‘‘Costa Rica’’, effective on the date the President terminates the designation

of Costa Rica as a beneficiary country pursuant to section 201(a)(3);

(2) ‘‘Dominican Republic’’, effective on the date the President terminates the

designation of the Dominican Republic as a beneficiary country pursuant to section

201(a)(3);

(3) ‘‘El Salvador’’, effective on the date the President terminates the designation

of El Salvador as a beneficiary country pursuant to section 201(a)(3);

(4) ‘‘Guatemala’’, effective on the date the President terminates the designation

of Guatemala as a beneficiary country pursuant to section 201(a)(3);

(5) ‘‘Honduras’’, effective on the date the President terminates the designation of

Honduras as a beneficiary country pursuant to section 201(a)(3); and

(6) ‘‘Nicaragua’’, effective on the date the President terminates the designation

of Nicaragua as a beneficiary country pursuant to section 201(a)(3).

(c) MATERIALS OF, OR PROCESSING IN, FORMER BENEFICIARY

COUNTRIES.—Section 213(a)(1) of the CaribbeanBasin Economic RecoveryAct

(19 U.S.C. 2703(a)(1)) is amended by striking ‘‘the Commonwealth of Puerto Rico

and the United States Virgin Islands’’ and inserting ‘‘the Commonwealth of Puerto

Rico, the United States Virgin Islands, and any former beneficiary country’’.

(d) DEFINITIONSANDSPECIALRULES.—Section 213(b)(5) of the Caribbean

Basin Economic RecoveryAct (19 U.S.C. 2703(b)(5)) is amended by adding at the

end the following new subparagraphs:

‘‘(G) FORMER CBTPA BENEFICIARY COUNTRY.—The term ‘former

CBTPA beneficiary country’ means a country that ceases to be designated as a

CBTPA beneficiary country under this title because the country has become a party

to a free trade agreement with the United States.

‘‘(H) ARTICLES THAT UNDERGO PRODUCTION IN A CBTPA

BENEFICIARY COUNTRY AND A FORMER CBTPA BENEFICIARY

COUNTRY
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(i) For purposes of determining the eligibility of an article for preferential

treatment under paragraph (2) or (3), references in either such paragraph, and in

subparagraph (C) of this paragraph to—

‘‘(I) a ‘CBTPA beneficiary country’ shall be considered to include any

former CBTPA beneficiary country, and

‘‘(II) ‘CBTPA beneficiary countries’ shall be considered to include former

CBTPA beneficiary countries, if the article, or a good used in the production of the

article, undergoes production in a CBTPA beneficiary country.

‘‘(ii) An article that is eligible for preferential treatment under clause (i)

shall not be ineligible for such treatment because the article is imported directly

from a former CBTPA beneficiary country.

‘‘(iii) Notwithstanding clauses (i) and (ii), an article that is a good of a

former CBTPA beneficiary country for purposes of section 304 of the Tariff Act of

1930 (19 U.S.C. 1304) or section 334 of the Uruguay Round Agreements Act (19

U.S.C. 3592), as the case may be, shall not be eligible for preferential treatment

under paragraph (2) or (3), unless—

‘‘(I) it is an article that is a good of the Dominican Republic under either such

section 304 or 334; and ‘‘(II) the article, or a good used in the production of

the article, undergoes production in Haiti.’’.

SEC. 403. PERIODIC REPORTS AND MEETINGS ON LABOR
OBLIGATIONS AND LABOR CAPACITY-BUILDING PROVISIONS.
(a) REPORTS TO CONGRESS.—

(1) IN GENERAL.—Not later than the end of the 2-year period beginning on the

date the Agreement enters into force, and not later than the end of each 2-year

period thereafter during the succeeding 14-year period, the President shall report to

the Congress on the progress made by the CAFTA–DR countries in—

(A) implementing Chapter Sixteen and Annex 16.5 of the Agreement; and

(B) implementing the White Paper.

(2)WHITE PAPER.—In this section, the term ‘‘White Paper’’means the report

of April 2005 of the Working Group of the Vice Ministers Responsible for Trade

and Labor in the Countries of Central America and theDominicanRepublic entitled

‘‘The Labor Dimension in Central America and the Dominican Republic - Building

on Progress: Strengthening Compliance and Enhancing Capacity’’.

(3) CONTENTSOFREPORTS.—Each report under paragraph (1) shall include

the following:

(A) A description of the progress made by the Labor Cooperation and

Capacity Building Mechanism established by article 16.5 and Annex 16.5 of the

Agreement, and the Labor Affairs Council established by article 16.4 of the

Agreement, in achieving their stated goals, including a description of the capacity-

building projects undertaken, funds received, and results achieved, in each

CAFTA–DR country.

(B) Recommendations on how the United States can facilitate full

implementation of the recommendations contained in the White Paper.
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(C) A description of the work done by the CAFTA– DR countries with the

International Labor Organization to implement the recommendations contained in

the White Paper, and the efforts of the CAFTA–DR countries with international

organizations, through the Labor Cooperation and Capacity Building Mechanism

referred to in subparagraph (A), to advance common commitments regarding labor

matters.

(D) A summary of public comments received on—

(i) capacity-building efforts by the United States envisaged by article 16.5 and

Annex 16.5 of the Agreement;

(ii) efforts by the United States to facilitate full implementation of the White

Paper recommendations; and

(iii) the efforts made by the CAFTA–DR countries to comply with article 16.5

and Annex 16.5 of the Agreement and to fully implement the White Paper

recommendations, including the progress made by the CAFTA–DR countries in

affording to workers internationally-recognized worker rights through improved

capacity.

(4) SOLICITATIONOFPUBLICCOMMENTS.—The President shall establish

a mechanism to solicit public comments for purposes of paragraph (3)(D).

(b) PERIODIC MEETINGS OF SECRETARY OF LABOR WITH LABOR

MINISTERS OF CAFTA–DR COUNTRIES.—

(1) PERIODICMEETINGS.—The Secretary of Labor should take the necessary

steps to meet periodically with the labor ministers of the CAFTA–DR countries to

discuss—

(A) the operation of the labor provisions of the Agreement;

(B) progress on the commitments made by the CAFTA–DR countries to

implement the recommendations contained in the White Paper;

(C) the work of the International Labor Organization in the CAFTA–DR

countries, and other cooperative efforts, to afford to workers internationally-

recognized worker rights; and

(D) such other matters as the Secretary of Labor and the labor ministers

consider appropriate.

(2) INCLUSION IN BIENNIAL REPORTS.—The President shall include in

each report under subsection (a), as the President deems appropriate, summaries of

the meetings held pursuant to paragraph (1).

SEC. 404. EARNED IMPORT ALLOWANCE PROGRAM.
(a) PREFERENTIAL TREATMENT.—

(1) IN GENERAL.—Eligible apparel articles wholly assembled in an

eligible country and imported directly from an eligible country shall enter the

United States free of duty, without regard to the source of the fabric or yarns

from which the articles are made, if such apparel articles are accompanied

by an earned import allowance certificate that reflects the amount of credits

equal to the total square meter equivalents of fabric in such apparel articles, in

accordance with the program established under subsection (b).
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(2) DETERMINATION OF QUANTITY OF SME.—For purposes of

determining the quantity of square meter equivalents under paragraph (1), the

conversion factors listed in ‘Correlation: U.S. Textile and Apparel Industry

Category System with the Harmonized Tariff Schedule of the United States of

America, 2008’, or its successor publications, of the United States Department

of Commerce, shall apply.

(b) EARNED IMPORT ALLOWANCE PROGRAM.—

(1) ESTABLISHMENT.—The Secretary of Commerce shall establish a

program to provide earned import allowance certificates to any producer or

entity controlling production of eligible apparel articles in an eligible country

for purposes of subsection (a), based on the elements described in paragraph

(2).

(2) ELEMENTS.—The elements referred to in paragraph (1) are the

following:

(A) One credit shall be issued to a producer or an entity controlling

production for every two square meter equivalents of qualifying fabric

that the producer or entity controlling production can demonstrate that it

has purchased for the manufacture in an eligible country of articles like or

similar to any article eligible for preferential treatment under subsection

(a). The Secretary of Commerce shall, if requested by a producer or entity

controlling production, create and maintain an account for such producer

or entity controlling production, into which such credits may be deposited.

(B) Such producer or entity controlling production may redeem

credits issued under subparagraph (A) for earned import allowance

certificates reflecting such number of earned credits as the producer or

entity may request and has available.

(C) Any textile mill or other entity located in the United States that

exports qualifying fabric to an eligible country may submit, upon such

export or upon request, the Shipper’s Export Declaration, or successor

documentation, to the Secretary of Commerce—

(i) verifying that the qualifying fabric was

exported to a producer or entity controlling production in an

eligible country; and

(ii) identifying such producer or entity controlling

production, and the quantity and description of qualifying

fabric exported to such producer or entity controlling

production.

(D) The Secretary of Commerce may require that a producer or entity

controlling production submit documentation to verify purchases of

qualifying fabric.
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(E) The Secretary of Commerce may make available to each person

or entity identified in the documentation submitted under subparagraph

(C) or (D) information contained in such documentation that relates to the

purchase of qualifying fabric involving such person or entity.

(F) The program shall be established so as to allow, to the extent

feasible, the submission, storage, retrieval, and disclosure of information

in electronic format, including information with respect to the earned

import allowance certificates required under subsection (a)(1).

(G) The Secretary of Commerce may reconcile discrepancies in the

information provided under subparagraph (C) or (D) and verify the

accuracy of such information.

(H) The Secretary of Commerce shall establish procedures to carry

out the program under this section by September 30, 2008, and may

establish additional requirements to carry out the program.

(c) DEFINITIONS.—For purposes of this section—

(1) the term ‘appropriate congressional committees’ means the Committee

on Ways and Means of the House of Representatives and the Committee on

Finance of the Senate;

(2) the term ‘eligible apparel articles’ means the following articles

classified in chapter 62 of the HTS (and meeting the requirements of the

rules relating to chapter 62 of the HTS contained in general note 29(n) of

the HTS) of cotton (but not of denim): trousers, bib and brace overalls,

breeches and shorts, skirts and divided skirts, and pants;

(3) the term ‘eligible country’ means the Dominican Republic; and

(4) the term ‘qualifying fabric’ means woven fabric of cotton wholly

formed in the United States from yarns wholly formed in the United States

and certified by the producer or entity controlling production as being

suitable for use in the manufacture of apparel items such as trousers, bib and

brace overalls, breeches and shorts, skirts and divided skirts or pants, all the

foregoing of cotton, except that—

(A) fabric otherwise eligible as qualifying fabric shall not be

ineligible as qualifying fabric because the fabric contains nylon filament

yarn with respect to which section 213(b)(2)(A)(vii)(IV) of the Caribbean

Basin Economic Recovery Act applies;

(B) fabric that would otherwise be ineligible as qualifying fabric

because the fabric contains yarns not wholly formed in the United States

shall not be ineligible as qualifying fabric if the total weight of all such

yarns is not more than 10 percent of the total weight of the fabric, except

that any elastomeric yarn contained in an eligible apparel article must be

wholly formed in the United States; and

(C) fabric otherwise eligible as qualifying fabric shall not be

ineligible as qualifying fabric because the fabric contains yarns or fibers

that have been designated as not commercially available pursuant to—
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(i) article 3.25(4) or Annex 3.25 of the Agreement;

(ii) Annex 401 of the North American Free Trade Agreement;

(iii) section 112(b)(5) of the African Growth and Opportunity Act;

(iv) section 204(b)(3)(B)(i)(III) or (ii) of the Andean Trade

Preference Act;

(v) section 213(b)(2)(A)(v) or 213A(b)(5)(A) of the Caribbean

Basin Economic Recovery Act; or

(vi) any other provision, relating to determining whether a textile or

apparel article is an originating good eligible for preferential

treatment, of a law that implements a free trade agreement entered

into by the United States that is in effect at the time the claim for

preferential treatment is made.

(d) REVIEW AND REPORT.—

(1) REVIEW.—The United States International Trade Commission

shall carry out a review of the program under this section annually for the

purpose of evaluating the effectiveness of, and making recommendations

for improvements in, the program.

(2) REPORT.—The United States International Trade Commission shall

submit to the appropriate congressional committees annually a report on the

results of the review carried out under paragraph (1).

(e) EFFECTIVE DATE AND APPLICABILITY.—

(1) EFFECTIVE DATE.—The program under this section shall be in

effect for the 10-year period beginning on the date on which the President

certifies to the appropriate congressional committees that sections A, B, C,

and D of the Annex to Presidential Proclamation 8213 (December 20, 2007)

have taken effect.

(2) APPLICABILITY.—The program under this section shall apply with

respect to qualifying fabric exported to an eligible country on or after August 1,

2007. (b) CLERICAL AMENDMENT.—The table of contents for the

Dominican Republic-Central America-United States Free Trade Agreement

Implementation Act is amended by inserting after the item relating to section 403

the following:

‘‘Sec. 404. Earned import allowance program.’’.

Approved August 2, 2005

P. BILATERAL TRADE RELATIONS WITH BAHRAIN

United States-Bahrain Free Trade Agreement Implementation Act

[19 U.S.C. 3805 note; Public Law 109-169]
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SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the ‘‘United States-Bahrain

Free Trade Agreement Implementation Act’’.

(b) [Omitted—This subsection contains a table of contents.]

SEC. 2. PURPOSES.
The purposes of this Act are—

(1) to approve and implement the Free Trade Agreement between the United

States and Bahrain entered into under the authority of section 2103(b) of the

Bipartisan Trade Promotion Authority Act of 2002 (19 U.S.C. 3803(b));

(2) to strengthen and develop economic relations between the United States

and Bahrain for their mutual benefit;

(3) to establish free trade between the 2 nations through the reduction and

elimination of barriers to trade in goods and services; and

(4) to lay the foundation for further cooperation to expand and enhance the

benefits of such Agreement.

SEC. 3. DEFINITIONS.
In this Act:

(1) AGREEMENT.—The term ‘‘Agreement’’ means the United States-

Bahrain Free Trade Agreement approved by Congress under section 101(a)(1).

(2) HTS.—The term ‘‘HTS’’ means the Harmonized Tariff Schedule of the

United States.

(3) TEXTILE ORAPPARELGOOD.—The term ‘‘textile or apparel good’’

means a good listed in the Annex to the Agreement on Textiles and Clothing

referred to in section 101(d)(4) of the Uruguay Round Agreements Act (19

U.S.C. 3511(d)(4)).

TITLE I—APPROVALOF,ANDGENERALPROVISIONSRELATINGTO,
THE AGREEMENT

SEC. 101. APPROVAL AND ENTRY INTO FORCE OF THE
AGREEMENT.

(a) APPROVAL OF AGREEMENT AND STATEMENT OF

ADMINISTRATIVE ACTION.—Pursuant to section 2105 of the Bipartisan

Trade Promotion Authority Act of 2002 (19 U.S.C. 3805) and section 151 of the

Trade Act of 1974 (19 U.S.C. 2191), Congress approves—

(1) the United States-Bahrain Free Trade Agreement entered into on

September 14, 2004, with Bahrain and submitted to Congress on November 16,

2005; and

(2) the statement of administrative action proposed to implement the

Agreement that was submitted to Congress on November 16, 2005.

(b) CONDITIONS FORENTRY INTO FORCEOF THEAGREEMENT.—At

such time as the President determines that Bahrain has taken measures necessary
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to bring it into compliance with those provisions of the Agreement that are to take

effect on the date on which the Agreement enters into force, the President is

authorized to exchange notes with the Government of Bahrain providing for the

entry into force, on or after January 1, 2006, of the Agreement with respect to the

United States.

SEC. 102. RELATIONSHIP OF THE AGREEMENTTOUNITED STATES
AND STATE LAW.
(a) RELATIONSHIP OF AGREEMENT TO UNITED STATES LAW.—L169

(1) UNITEDSTATESLAWTOPREVAIL INCONFLICT.—No provision of

the Agreement, nor the application of any such provision to any person or

circumstance, which is inconsistent with any law of the United States shall have

effect.

(2) CONSTRUCTION.—Nothing in this Act shall be construed—

(A) to amend or modify any law of the United States; or

(B) to limit any authority conferred under any law of the United States,

unless specifically provided for in this Act.

(b) RELATIONSHIP OF AGREEMENT TO STATE LAW.—

(1) LEGALCHALLENGE.—No State law, or the application thereof, may be

declared invalid as to any person or circumstance on the ground that the

provision or application is inconsistent with the Agreement, except in an action

brought by the United States for the purpose of declaring such law

or application invalid.

(2) DEFINITION OF STATE LAW.—For purposes of this subsection,

the term ‘‘State law’’ includes—

(A) any law of a political subdivision of a State; and

(B) any State law regulating or taxing the business of insurance.

(c) EFFECT OFAGREEMENTWITHRESPECT TO PRIVATE REMEDIES.—

No person other than the United States—

(1) shall have any cause of action or defense under the Agreement or by virtue

of congressional approval thereof; or

(2) may challenge, in any action brought under any provision of law, any

action or inaction by any department, agency, or other instrumentality of the

United States, any State, or any political subdivision of a State, on the ground

that such action or inaction is inconsistent with the Agreement.

SEC. 103. IMPLEMENTING ACTIONS IN ANTICIPATION OF ENTRY
INTO FORCE AND INITIAL REGULATIONS.
(a) IMPLEMENTING ACTIONS.—

(1) PROCLAMATION AUTHORITY.—After the date of the enactment

of this Act—

(A) the President may proclaim such actions, and

(B) other appropriate officers of the United StatesGovernmentmay issue

such regulations, as may be necessary to ensure that any provision of this

Act, or amendment made by this Act, that takes effect on the date on
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which the Agreement enters into force is appropriately implemented on

such date, but no such proclamation or regulation may have an effective

date earlier than the date on which the Agreement enters into force

(2) EFFECTIVE DATE OF CERTAIN PROCLAIMED ACTIONS.—Any

action proclaimed by the President under the authority of this Act that is not

subject to the consultation and layover provisions under section 104 may not

take effect before the 15th day after the date on which the text of the

proclamation is published in the Federal Register.

(3) WAIVER OF 15-DAY RESTRICTION.—The 15-day restriction in

paragraph (2) on the taking effect of proclaimed actions is waived to the extent

that the application of such restriction would prevent the taking effect on the

date on which the Agreement enters into force of any action proclaimed under

this section.

(b) INITIAL REGULATIONS.—Initial regulations necessary or appropriate to

carry out the actions required by or authorized under this Act or proposed in the

statement of administrative action submitted under section 101(a)(2) to implement

the Agreement shall, to the maximum extent feasible, be issued within 1 year after

the date on which the Agreement enters into force.

In the case of any implementing action that takes effect on a date after the date on

which the Agreement enters into force, initial regulations to carry out that action

shall, to the maximum extent feasible, be issued within 1 year after such effective

date.

SEC. 104. CONSULTATION AND LAYOVER PROVISIONS FOR, AND
EFFECTIVE
DATE OF, PROCLAIMED ACTIONS.

If a provision of this Act provides that the implementation of an action by the

President by proclamation is subject to the consultation and layover requirements of

this section, such action may be proclaimed only if—

(1) the President has obtained advice regarding the proposed action from—

(A) the appropriate advisory committees established under section 135 of

the Trade Act of 1974 (19 U.S.C. 2155); and

(B) the United States International Trade Commission;

(2) the President has submitted to the Committee on Finance of the Senate and

the Committee on Ways and Means of the House of Representatives a report

that sets forth—

(A) the action proposed to be proclaimed and the reasons therefor; and

(B) the advice obtained under paragraph (1);

(3) a period of 60 calendar days, beginning on the first day on which the

requirements set forth in paragraphs (1) and (2) have beenmet has expired; and

(4) the President has consulted with the Committees referred to in paragraph

(2) regarding the proposed action during the period referred to in paragraph (3).

SEC. 105. ADMINISTRATION OF DISPUTE SETTLEMENT
PROCEEDINGS.
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(a) ESTABLISHMENT OR DESIGNATION OF OFFICE.—The President is

authorized to establish or designate within the Department of Commerce an office

that shall be responsible for providing administrative assistance to panels

established under chapter 19 of the Agreement. The office may not be considered

to be an agency for purposes of section 552 of title 5, United States Code.

(b) AUTHORIZATIONOFAPPROPRIATIONS.—There are authorized to be

appropriated for each fiscal year after fiscal year 2005 to the Department of

Commerce such sums as may be necessary for the establishment and operations of

the office established or designated under subsection (a) and for the payment of

the United States share of the expenses of panels established under chapter 19 of

the Agreement.

SEC. 106. EFFECTIVE DATES; EFFECT OF TERMINATION.
(a) EFFECTIVEDATES.—Except as provided in subsection (b), the provisions

of this Act and the amendments made by this Act take effect on the date on which

the Agreement enters into force.

(b) EXCEPTIONS.—Sections 1 through 3 and this title take effect on the date

of the enactment of this Act.

(c) TERMINATION OF THE AGREEMENT.—On the date on which the

Agreement terminates, the provisions of this Act (other than this subsection) and

the amendments made by this Act shall cease to be effective.

TITLE II—CUSTOMS PROVISIONS
SEC. 201. TARIFF MODIFICATIONS.
(a) TARIFF MODIFICATIONS PROVIDED FOR IN THE AGREEMENT.—

(1) PROCLAMATION AUTHORITY.—The President may proclaim—

(A) such modifications or continuation of any duty,

(B) such continuation of duty-free or excise treatment, or

(C) such additional duties, as the President determines to be necessary or

appropriate to carry out or apply articles 2.3, 2.5, 2.6, 3.2.8, and 3.2.9, and

Annex 2–B of the Agreement.

(2) EFFECT ON BAHRAINI GSP STATUS.—Notwithstanding section

502(a)(1) of the Trade Act of 1974 (19 U.S.C. 2462(a)(1)), the President shall, on

the date on which the Agreement enters into force, terminate the designation of

Bahrain as a beneficiary developing country for purposes of title V of the Trade

Act of 1974 (19 U.S.C. 2461 et seq.).

(b) OTHER TARIFF MODIFICATIONS.—Subject to the consultation and

layover provisions of section 104, the President may proclaim—

(1) such modifications or continuation of any duty,

(2) such modifications as the United States may agree to with Bahrain

regarding the staging of any duty treatment set forth in Annex 2–B of the

Agreement,

(3) such continuation of duty-free or excise treatment, or
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(4) such additional duties, as the President determines to be necessary or

appropriate to maintain the general level of reciprocal andmutually advantageous

concessions with respect to Bahrain provided for by the Agreement.

(c) CONVERSION TO AD VALOREM RATES.—For purposes of subsections

(a) and (b), with respect to any good for which the base rate in the Tariff Schedule

of the United States to Annex 2–B of the Agreement is a specific or compound rate

of duty, the President may substitute for the base rate an ad valorem rate

that the President determines to be equivalent to the base rate.

SEC. 202. RULES OF ORIGIN.
(a) APPLICATION AND INTERPRETATION.—In this section:

(1) TARIFF CLASSIFICATION.—The basis for any tariff classification is the

HTS.

(2) REFERENCE TO HTS.—Whenever in this section there is a reference to a

heading or subheading, such reference shall be a reference to a heading or

subheading of the HTS.

(b) ORIGINATING GOODS.—

(1) IN GENERAL.—For purposes of this Act and for purposes of implementing

the preferential tariff treatment provided for under the Agreement, a good is an

originating good if—

(A) the good is imported directly—

(i) from the territory of Bahrain into the territory of theUnited States;

or

(ii) from the territory of the United States into the territory of Bahrain;

and

(B)(i) the good is a good wholly the growth, product, or manufacture of

Bahrain or the United States, or both;

(ii) the good (other than a good to which clause (iii) applies) is a newor

different article of commerce that has been grown, produced, or

manufactured in Bahrain or the United States, or both, and meets the

requirements

of paragraph (2); or

(iii) (I) the good is a good covered by Annex 3–A or 4–A of the

Agreement;

(II)(aa) each of the nonoriginating materials used in the

production of the good undergoes an applicable change in tariff

classification specified in such Annex as a result of production occurring

entirely in the territory of Bahrain or the United State, or both; or

(bb) good otherwise satisfies the requirements specified in

such Annex; and

(III) the good satisfies all other applicable requirements of this

section.

(2) REQUIREMENTS.—A good described in paragraph

(1)(B)(ii) is an originating good only if the sum of—
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(A) the value of each material produced in the territory of Bahrain or the United

States, or both, and

(B) the direct costs of processing operations performed in the territory of Bahrain or

the United States, or both, is not less than 35 percent of the appraised value of the

good at the time the good is entered into the territory of the United States.

(c) CUMULATION.—

(1) ORIGINATING GOOD OR MATERIAL INCORPORATED INTO

GOODSOFOTHERCOUNTRY.—An originating good, or amaterial produced in

the territory of Bahrain or the United States, or both, that is incorporated into a

good in the territory of the other country shall be considered to originate in the

territory of the other country.

(2) MULTIPLE PRODUCERS.—A good that is grown, produced, or

manufactured in the territory of Bahrain or the United States, or both, by 1 or more

producers, is an originating good if the good satisfies the requirements of subsection

(b) and all other applicable requirements of this section.

(d) VALUE OF MATERIALS.—

(1) IN GENERAL.—Except as provided in paragraph (2), the value of amaterial

produced in the territory of Bahrain or the United States, or both, includes the

following:

(A) The price actually paid or payable for the material by the producer of

the good.

(B) The freight, insurance, packing, and all other costs incurred in

transporting the material to the producer’s plant, if such costs are not included in the

price referred

to in subparagraph (A).

(C) The cost of waste or spoilage resulting from the use of the material in

the growth, production, or manufacture of the good, less the value of recoverable

scrap.

(D) Taxes or customs duties imposed on the material by Bahrain or the

United States, or both, if the taxes or customs duties are not remitted upon

exportation from the territory of Bahrain or the United States, as the case may be.

(2) EXCEPTION.—If the relationship between the producer of a good and the

seller of a material influenced the price actually paid or payable for the material, or

if there is no price actually paid or payable by the producer for the material, the

value of the material produced in the territory of Bahrain or the United States, or

both, includes the following:

(A) All expenses incurred in the growth, production, or manufacture of the

material, including general expenses.

(B) A reasonable amount for profit.

(C) Freight, insurance, packing, and all other costs incurred in transporting

the material to the producer’s plant.

(e) PACKAGING AND PACKING MATERIALS AND CONTAINERS FOR
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RETAIL SALE AND FOR SHIPMENT.—Packaging and packing materials and

containers for retail sale and shipment shall be disregarded in determiningwhether a

good qualifies as an originating good, except to the extent that the value of such

packaging and packing materials and containers has been included in meeting the

requirements set forth in subsection (b)(2).

(f) INDIRECT MATERIALS.—Indirect materials shall be disregarded in

determining whether a good qualifies as an originating good, except that the cost of

such indirect materials may be included in meeting the requirements set forth in

subsection (b)(2).

(g) TRANSIT AND TRANSSHIPMENT.—A good shall not be considered to

meet the requirement of subsection (b)(1)(A) if, after exportation from the territory

of Bahrain or the United States, the good undergoes production, manufacturing, or

any other operation outside the territory of Bahrain or the United States, other than

unloading, reloading, or any other operation necessary to preserve the good in good

condition or to transport the good to the territory of Bahrain or the United States.

(h) TEXTILE AND APPAREL GOODS.—

(1) DE MINIMIS AMOUNTS OF NONORIGINATING MATERIALS.—

(A) IN GENERAL.—Except as provided in subparagraph (B), a textile or

apparel good that is not an originating good because certain fibers or yarns used in

the production of the component of the good that determines the tariff

classification of the good do not undergo an applicable change in tariff

classification set out in Annex 3–A of the Agreement shall be considered to be an

originating good if the total weight of all such fibers or yarns in that component is

not more than 7 percent of the total weight of that component.

(B) CERTAIN TEXTILE OR APPAREL GOODS.—A textile or apparel

good containing elastomeric yarns in the component of the good that determines the

tariff classification of the good shall be considered to be an originating good only if

such yarns are wholly formed in the territory of Bahrain or the United States.

(C) YARN, FABRIC, OR GROUP OF FIBERS.—For purposes of this

paragraph, in the case of a textile or apparel good that is a yarn, fabric, or group of

fibers, the term ‘‘component of the good that determines the tariff classification of

the good’’ means all of the fibers in the yarn, fabric, or group of fibers.

(2) GOODS PUT UP IN SETS FOR RETAIL SALE.—Notwithstanding the

rules set forth in Annex 3–A of the Agreement, textile or apparel goods classifiable

as goods put up in sets for retail sale as provided for in General Rule of

Interpretation 3 of the HTS shall not be considered to be originating goods unless

each of the goods in the set is an originating good or the total value of the

nonoriginating goods in the set does not exceed 10 percent of the value of the set

determined for purposes of assessing customs duties.

(i) DEFINITIONS.—In this section:

(1) DIRECT COSTS OF PROCESSING OPERATIONS.—

(A) IN GENERAL.—The term ‘‘direct costs of processing operations’’,

with respect to a good, includes, to the extent they are includable in the appraised
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value of the good when imported into Bahrain or the United States, as the case may

be, the following:

(i) All actual labor costs involved in the growth, production, or

manufacture of the good, including fringe benefits, on-the-job training, and the cost

of engineering, supervisory, quality control, and similar personnel.

(ii) Tools, dies, molds, and other indirect materials, and depreciation

on machinery and equipment that are allocable to the good.

(iii) Research, development, design, engineering, and blueprint costs,

to the extent that they are allocable to the good.

(iv) Costs of inspecting and testing the good.

(v) Costs of packaging the good for export to the

territory of the other country.

(B) EXCEPTIONS.—The term ‘‘direct costs of processing operations’’

does not include costs that are not directly attributable to a good or are not costs of

growth, production, or manufacture of the good, such as—

(i) profit; and

(ii) general expenses of doing business that are either not allocable to

the good or are not related to the growth, production, or manufacture of the good,

such as administrative salaries, casualty and liability insurance, advertising, and

sales staff salaries, commissions, or expenses.

(2) GOOD.—The term ‘‘good’’ means any merchandise, product, article, or

material.

(3) GOODWHOLLYTHEGROWTH, PRODUCT,ORMANUFACTUREOF

BAHRAINORTHEUNITED STATES, ORBOTH.—The term ‘‘goodwholly the

growth, product, or manufacture of Bahrain or the United States, or both’’means—

(A) a mineral good extracted in the territory of Bahrain or theUnited States,

or both;

(B) a vegetable good, as such a good is provided for in the HTS, harvested

in the territory of Bahrain or the United States, or both;

(C) a live animal born and raised in the territory of Bahrain or the United

States, or both;

(D) a good obtained from live animals raised in the territory of Bahrain or

the United States, or both;

(E) a good obtained from hunting, trapping, or fishing in the territory of

Bahrain or the United States, or both;

(F) a good (fish, shellfish, and other marine life) taken from the sea by

vessels registered or recorded with Bahrain or the United States and flying the flag

of that country;

(G) a good produced from goods referred to in subparagraph (F) on board

factory ships registered or recorded with Bahrain or the United States and flying the

flag of that country;
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(H) a good taken by Bahrain or the United States or a person of Bahrain or

the United States from the seabed or beneath the seabed outside territorial waters, if

Bahrain or the United States, as the case may be, has rights to exploit such seabed;

(I) a good taken from outer space, if such good is obtained byBahrain or the

United States or a person of Bahrain or the United States and not processed in the

territory of a country other than Bahrain or the United States;

(J) waste and scrap derived from—

(i) production or manufacture in the territory of Bahrain or the United

States, or both; or

(ii) used goods collected in the territory of Bahrain or the United

States, or both, if such goods are fit only for the recovery of raw materials;

(K) a recovered good derived in the territory of Bahrain or theUnited States

from used goods and utilized in the territory of that country in the production of

remanufactured goods; and

(L) a good produced in the territory of Bahrain or the United States, or both,

exclusively—

(i) from goods referred to in subparagraphs (A) through (J), or

(ii) from the derivatives of goods referred to in clause (i), at any stage

of production.

(4) INDIRECT MATERIAL.—The term ‘‘indirect material’’ means a good used

in the growth, production, manufacture, testing, or inspection of a good but not

physically incorporated into the good, or a good used in the maintenance of

buildings or the operation of equipment associated with the growth, production, or

manufacture of a good, including—

(A) fuel and energy;

(B) tools, dies, and molds;

(C) spare parts and materials used in the maintenance of equipment and

buildings;

(D) lubricants, greases, compoundingmaterials, and other materials used in

the growth, production, or manufacture of a good or used to operate equipment and

buildings;

(E) gloves, glasses, footwear, clothing, safety equipment, and supplies;

(F) equipment, devices, and supplies used for testing or inspecting the good;

(G) catalysts and solvents; and

(H) any other goods that are not incorporated into the good but the use of

which in the growth, production, or manufacture of the good can reasonably be

demonstrated to be a part of that growth, production, or manufacture.

(5) MATERIAL.—The term ‘‘material’’ means a good, including a part or

ingredient, that is used in the growth, production, or manufacture of another good

that is a new or different article of commerce that has been grown, produced, or

manufactured in Bahrain or the United States, or both.

(6) MATERIAL PRODUCED IN THE TERRITORY OF BAHRAIN
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OR THE UNITED STATES, OR BOTH.—The term ‘‘material produced in the

territory of Bahrain or the United States, or both’’ means a good that is either

wholly the growth, product, or manufacture of Bahrain or the United States, or both,

or a

new or different article of commerce that has been grown, produced, or

manufactured in the territory of Bahrain or the United States, or both.

(7) NEW OR DIFFERENT ARTICLE OF COMMERCE.—

(A) IN GENERAL.—The term ‘‘new or different article of commerce’’

means, except as provided in subparagraph (B), a good that—

(i) has been substantially transformed from a good or material that is

not wholly the growth, product, or manufacture of Bahrain or the United States, or

both; and

(ii) has a new name, character, or use distinct from the good ormaterial

from which it was transformed.

(B) EXCEPTION.—A good shall not be considered a new or different

article of commerce by virtue of having undergone simple combining or packaging

operations, or mere dilution with water or another substance that does notmaterially

alter the characteristics of the good.

(8) RECOVERED GOODS.—The term ‘‘recovered goods’’ means materials in

the form of individual parts that result from—

(A) the complete disassembly of used goods into individual parts; and

(B) the cleaning, inspecting, testing, or other processing of those parts that is

necessary for improvement to sound working condition.

(9) REMANUFACTUREDGOOD.—The term ‘‘remanufactured good’’means an

industrial good that is assembled in the territory of Bahrain or the United States and

that—

(A) is entirely or partially comprised of recovered goods;

(B) has a similar life expectancy to, and meets similar performance

standards as, a like good that is new; and

(C) enjoys a factory warranty similar to that of a like good that is new.

(10) SIMPLE COMBINING OR PACKAGING OPERATIONS.—The term

‘‘simple combining or packaging operations’’ means operations such as adding

batteries to devices, fitting together a small number of components by bolting,

gluing, or soldering, and repacking or packaging components together.

(11) SUBSTANTIALLY TRANSFORMED.—The term ‘‘substantially

transformed’’ means, with respect to a good or material, changed as the result of a

manufacturing or processing operation so that—

(A) (i) the good or material is converted from a good that has multiple uses

into a good or material that has limited uses;

(ii) the physical properties of the good or material are changed to a

significant extent; or



- 1677 -

(iii) the operation undergone by the good or material is complex by

reason of the number of different processes and materials involved and the time and

level of skill required to perform those processes; and

(B) the good or material loses its separate identity in the manufacturing or

processing operation.

(j) PRESIDENTIAL PROCLAMATION AUTHORITY.—

(1) IN GENERAL.—The President is authorized to proclaim, as part of the

HTS—

(A) the provisions set forth in Annex 3–A and Annex 4–A of the

Agreement; and

(B) any additional subordinate category that is necessary to carry out this

title, consistent with the Agreement.

(2) MODIFICATIONS.—

(A) IN GENERAL.—Subject to the consultation and layover provisions of

section 104, the President may proclaimmodifications to the provisions proclaimed

under the authority of paragraph (1)(A), other than provisions of chapters 50

through 63 of the HTS (as included in Annex 3–A of the Agreement).

(B) ADDITIONALPROCLAMATIONS.—Notwithstanding subparagraph

(A), and subject to the consultation and layover provisions of section 104, the

President may proclaim—

(i) modifications to the provisions proclaimed under the authority of

paragraph (1)(A) as are necessary to implement an agreement withBahrain pursuant

to article 3.2.5 of the Agreement; and

(ii) before the end of the 1-year period beginning on the date of the

enactment of this Act, modifications to correct any typographical, clerical, or other

nonsubstantive technical error regarding the provisions of

chapters 50 through 63 of the HTS (as included in Annex 3–A of the Agreement).

SEC. 203. CUSTOMS USER FEES.
[Omitted: Amendment to section 13031(b)(10) of the Consolidated Budget

Reconciliation Act of 1985 (reprinted elsewhere).]

SEC. 204. ENFORCEMENT RELATING TO TRADE IN TEXTILE AND
APPAREL GOODS.
(a) ACTION DURING VERIFICATION.—

(1) IN GENERAL.—If the Secretary of the Treasury requests the

Government of Bahrain to conduct a verification pursuant to article 3.3 of the

Agreement for purposes of making a determination under paragraph (2), the

President may direct the Secretary to take appropriate action described in

subsection (b) while the verification is being conducted.

(2) DETERMINATION.—A determination under this paragraph is a

determination—

(A) that an exporter or producer in Bahrain is complying with

applicable customs laws, regulations, procedures, requirements, or practices

affecting trade in textile or apparel goods; or
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(B) that a claim that a textile or apparel good exported or produced by

such exporter or producer—

(i) qualifies as an originating good under section 202; or

(ii) is a good of Bahrain, is accurate.

(b) APPROPRIATE ACTION DESCRIBED.—Appropriate action under

subsection (a)(1) includes—

(1) suspension of liquidation of the entry of any textile or apparel good

exported or produced by the person that is the subject of a verification referred to in

subsection (a)(1) regarding compliance described in subsection (a)(2)(A), in a case

in which the request for verification was based on a reasonable suspicion of

unlawful activity related to such good; and

(2) suspension of liquidation of the entry of a textile or apparel good for which

a claim has been made that is the subject of a verification referred to in subsection

(a)(1) regarding a claim described in subsection (a)(2)(B).

(c) ACTIONWHEN INFORMATION IS INSUFFICIENT.—If the Secretary of

the Treasury determines that the information obtained within 12 months after

making a request for a verification under subsection (a)(1) is insufficient to make a

determination under subsection (a)(2), the Presidentmaydirect the Secretary to take

appropriate action described in subsection (d) until such time as the Secretary

receives information sufficient to make a determination

under subsection (a)(2) or until such earlier date as the President

may direct.

(d) APPROPRIATE ACTIONDESCRIBED.—Appropriate action referred to in

subsection (c) includes—

(1) publication of the name and address of the person that is the subject of the

verification;

(2) denial of preferential tariff treatment under the Agreement to—

(A) any textile or apparel good exported or produced by the person that is

the subject of a verification referred to in subsection (a)(1) regarding compliance

described in subsection (a)(2)(A); or

(B) a textile or apparel good for which a claim has been made that is the

subject of a verification referred to in subsection (a)(1) regarding a claim described

in subsection (a)(2)(B); and

(3) denial of entry into the United States of—

(A) any textile or apparel good exported or produced by the person that is

the subject of a verification referred to in subsection (a)(1) regarding compliance

described in subsection (a)(2)(A); or

(B) a textile or apparel good for which a claim has been made that is the

subject of a verification referred to in subsection (a)(1) regarding a claim described

in subsection (a)(2)(B).

SEC. 205. REGULATIONS.
The Secretary of the Treasury shall prescribe such regulations as may be necessary

to carry out—
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(1) subsections (a) through (i) of section 202;

(2) the amendment made by section 203(2); and

(3) proclamations issued under section 202(j).

TITLE III—RELIEF FROM IMPORTS
SEC. 301. DEFINITIONS.
In this title:

(1) BAHRAINI ARTICLE.—The term ‘‘Bahraini article’’means an article that—

(A) qualifies as an originating good under section 202(b); or

(B) receives preferential tariff treatment under paragraphs 8 through 11 of

article 3.2 of the Agreement.

(2) BAHRAINI TEXTILE OR APPAREL ARTICLE.—The term ‘‘Bahraini

textile or apparel article’’ means an article that—

(A) is listed in the Annex to the Agreement on Textiles and Clothing referred

to in section 101(d)(4) of the Uruguay Round Agreements Act (19 U.S.C.

3511(d)(4)); and

(B) is a Bahraini article.

(3) COMMISSION.—The term ‘‘Commission’’ means the United States

International Trade Commission.

Subtitle A—Relief From Imports Benefiting From the Agreement

SEC. 311. COMMENCING OF ACTION FOR RELIEF.
(a) FILING OF PETITION.—A petition requesting action under this subtitle for

the purpose of adjusting to the obligations of the United States under theAgreement

may be filed with the Commission by an entity, including a trade association, firm,

certified or recognized union, or group of workers, that is representative of an

industry. The Commission shall transmit a copy of any petition filed under this

subsection to the United States Trade Representative.

(b) INVESTIGATIONANDDETERMINATION.—Upon the filing of a petition

under subsection (a), the Commission, unless subsection (d) applies, shall promptly

initiate an investigation to determine whether, as a result of the reduction or

elimination of a duty provided for under the Agreement, a Bahraini article is being

imported into the United States in such increased quantities, in absolute terms or

relative to domestic production, and under such conditions that imports of the

Bahraini article constitute a substantial cause of serious injury or threat thereof to

the domestic industry producing an article that is like, or directly competitive with,

the imported article.

(c) APPLICABLE PROVISIONS.—The following provisions of section 202 of

the Trade Act of 1974 (19 U.S.C. 2252) apply with respect to any investigation

initiated under subsection (b):

(1) Paragraphs (1)(B) and (3) of subsection (b).

(2) Subsection (c).
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(3) Subsection (i).

(d) ARTICLES EXEMPT FROM INVESTIGATION.—No investigationmaybe

initiated under this section with respect to any Bahraini article if, after the date on

which the Agreement enters into force with respect to the United States, import

relief has been provided with respect to that Bahraini article under this subtitle.

SEC. 312. COMMISSION ACTION ON PETITION.
(a) DETERMINATION.—Not later than 120 days after the date on which an

investigation is initiated under section 311(b) with respect to a petition, the

Commission shall make the determination required under that section.

(b) APPLICABLE PROVISIONS.—For purposes of this subtitle, the provisions

of paragraphs (1), (2), and (3) of section 330(d) of the Tariff Act of 1930 (19

U.S.C. 1330(d) (1), (2), and (3)) shall be applied with respect to determinations and

findings made under this section as if such determinations and findings were made

under section 202 of the Trade Act of 1974 (19 U.S.C. 2252).

(c) ADDITIONAL FINDING AND RECOMMENDATION IF

DETERMINATION

AFFIRMATIVE.—

(1) IN GENERAL.—If the determination made by the Commission under

subsection (a) with respect to imports of an article is affirmative, or if the President

may consider a determination of the Commission to be an affirmative determination

as provided for under paragraph (1) of section 330(d) of the Tariff Act of 1930 (19

U.S.C. 1330(d)(1)), the Commission shall find, and recommend to the President in

the report required under subsection (d), the amount of import relief that is

necessary to remedy or prevent the injury found by the Commission in the

determination and to facilitate the efforts of the domestic industry to make a

positive adjustment to import competition.

(2) LIMITATION ON RELIEF.—The import relief recommended by the

Commission under this subsection shall be limited to that described in section

313(c).

(3) VOTING; SEPARATEVIEWS.—Only thosemembers of the Commission

who voted in the affirmative under subsection (a) are eligible to vote on the

proposed action to remedy or prevent the injury found by the Commission.

Members of the Commission who did not vote in the affirmative may submit,

in the report required under subsection (d), separate views regarding what action, if

any, should be taken to remedy or prevent the injury.

(d) REPORT TO PRESIDENT.—Not later than the date that is 30 days after the

date on which a determination is made under subsection (a) with respect to an

investigation, the Commission shall submit to the President a report that includes—

(1) the determination made under subsection (a) and an explanation of the basis

for the determination;

(2) if the determination under subsection (a) is affirmative, any findings and

recommendations for import relief made under subsection (c) and an explanation of

the basis for each recommendation; and
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(3) any dissenting or separate views by members of the Commission regarding

the determination and recommendation referred to in paragraphs (1) and (2).

(e) PUBLIC NOTICE.—Upon submitting a report to the President under

subsection (d), the Commission shall promptly make public such report (with the

exception of information which the Commission determines to be confidential) and

shall cause a summary thereof to be published in the Federal Register.

SEC. 313. PROVISION OF RELIEF.
(a) IN GENERAL.—Not later than the date that is 30 days after the date on which

the President receives the report of the Commission in which the Commission’s

determination under section 312(a) is affirmative, or which contains a determination

under section 312(a) that the President considers to be affirmative under paragraph

(1) of section 330(d) of the Tariff Act of 1930 (19 U.S.C. 1330(d)(1)), the

President, subject to subsection (b), shall provide relief from imports of the article

that is the subject of such determination to the extent that the President determines

necessary to remedy or prevent the injury found by the Commission and to facilitate

the efforts of the domestic industry to make a positive adjustment to import

competition.

(b) EXCEPTION.—The President is not required to provide import relief under

this section if the President determines that the provision of the import relief will

not provide greater economic and social benefits than costs.

(c) NATURE OF RELIEF.—

(1) IN GENERAL.—The import relief that the President is authorized to provide

under this section with respect to imports of an article is as follows:

(A) The suspension of any further reduction provided for under Annex 2–B of

the Agreement in the duty imposed on such article.

(B) An increase in the rate of duty imposed on such article to a level that does

not exceed the lesser of—

(i) the column 1 general rate of duty imposed under the HTS on like articles

at the time the import relief is provided; or

(ii) the column 1 general rate of duty imposed under theHTS on like articles

on the day before the date on which the Agreement enters into force.

(2) PROGRESSIVE LIBERALIZATION.—If the period for which import relief

is provided under this section is greater than 1 year, the President shall provide for

the progressive liberalization of such relief at regular intervals during the period in

which the relief is in effect.

(d) PERIOD OF RELIEF.—

(1) IN GENERAL.—Subject to paragraph (2), any import relief that the

President provides under this section may not, in the aggregate, be in effect for

more than 3 years.

(2) EXTENSION.—

(A) IN GENERAL.—If the initial period for any import relief provided

under this section is less than 3 years, the President, after receiving a determination

from the Commission under subparagraph (B) that is affirmative,
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or which the President considers to be affirmative under paragraph (1) of section

330(d) of the Tariff Act of 1930 (19 U.S.C. 1330(d)(1)), may extend the effective

period of any import relief provided under this section, subject to the limitation

under paragraph (1), if the President determines that—

(i) the import relief continues to be necessary to remedy or prevent

serious injury and to facilitate adjustment by the domestic industry to import

competition; and

(ii) there is evidence that the industry is making a positive adjustment

to import competition.

(B) ACTION BY COMMISSION.—

(i) INVESTIGATION.—Upon a petition on behalf of the industry

concerned that is filed with the Commission not earlier than the date which is 9

months, and not later than the date which is 6 months, before the date any action

taken under subsection (a) is to terminate, the Commission shall conduct an

investigation to determine whether action under this section continues to be

necessary to remedy or prevent serious injury and to facilitate adjustment by the

domestic industry to import competition and whether there is evidence that the

industry is making a positive adjustment to import competition.

(ii) NOTICEANDHEARING.—The Commission shall publish notice

of the commencement of any proceeding under this subparagraph in the Federal

Register and shall, within a reasonable time thereafter, hold a public hearing at

which the Commission shall afford interested parties and consumers an opportunity

to be present, to present evidence, and to respond to the presentations of other

parties and consumers, and otherwise to be heard.

(iii) REPORT.—The Commission shall transmit to the President a

report on its investigation and determination under this subparagraph not later than

60 days before the action under subsection (a) is to terminate, unless the President

specifies a different date.

(e) RATEAFTERTERMINATIONOF IMPORT RELIEF.—When import relief

under this section is terminated with respect to an article, the rate of duty on that

article shall be the rate that would have been in effect, but for the provision of such

relief, on the date on which the relief terminates.

(f) ARTICLES EXEMPT FROM RELIEF.—No import relief may be provided

under this section on any article that has been subject to import relief under this

subtitle after the date on which the Agreement enters into force.

SEC. 314. TERMINATION OF RELIEF AUTHORITY.
(a) GENERAL RULE.—Subject to subsection (b), no import relief may be

provided under this subtitle after the date that is 10 years after the date onwhich the

Agreement enters into force.

(b) PRESIDENTIALDETERMINATION.—Import reliefmay be provided under

this subtitle in the case of a Bahraini article after the date on which such relief

would, but for this subsection, terminate under subsection (a), if the President

determines that Bahrain has consented to such relief.
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SEC. 315. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any import

relief provided by the President under section 313 shall be treated as action taken

under chapter 1 of title II of such Act (19 U.S.C. 2251 et seq.).

SEC. 316. CONFIDENTIAL BUSINESS INFORMATION.
Section 202(a)(8) of the Trade Act of 1974 (19 U.S.C. 2252(a)(8)) is amended in

the first sentence—

(1) by striking ‘‘and’’; and

(2) by inserting before the period at the end ‘‘, and title III of the United States-

Bahrain Free Trade Agreement Implementation Act’’.

Subtitle B—Textile and Apparel Safeguard Measures

SEC. 321. COMMENCEMENT OF ACTION FOR RELIEF.
(a) IN GENERAL.—A request under this subtitle for the purpose of adjusting to

the obligations of the United States under the Agreement may be filed with the

President by an interested party. Upon the filing of a request, the President shall

review the request to determine, from information presented in the request, whether

to commence consideration of the request.

(b) PUBLICATIONOFREQUEST.—If the President determines that the request

under subsection (a) provides the information necessary for the request to be

considered, the President shall cause to be published in the Federal Register a notice

of commencement of consideration of the request, and notice seeking public

comments regarding the request. The notice shall include a summary of the request

and the dates by which comments and rebuttals must be received.

SEC. 322. DETERMINATION AND PROVISION OF RELIEF.
(a) DETERMINATION.—

(1) IN GENERAL.—If a positive determination is made under section 321(b),

the President shall determine whether, as a result of the reduction or elimination of a

duty under the Agreement, a Bahraini textile or apparel article is being imported

into the United States in such increased quantities, in absolute terms or relative to

the domestic market for that article, and under such conditions as to cause serious

damage, or actual threat thereof, to a domestic industry producing an article that is

like, or directly competitive with, the imported article.

(2) SERIOUSDAMAGE.—Inmaking a determination under paragraph (1), the

President—

(A) shall examine the effect of increased imports on the domestic industry, as

reflected in changes in such relevant economic factors as output, productivity,

utilization of capacity, inventories, market share, exports, wages, employment,

domestic prices, profits, and investment, none of which is necessarily decisive; and

(B) shall not consider changes in technology or consumer preference as factors

supporting a determination of serious damage or actual threat thereof.

(b) PROVISION OF RELIEF.—
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(1) IN GENERAL.—If a determination under subsection (a) is

affirmative, the President may provide relief from imports of the article that is the

subject of such determination, as described in paragraph (2), to the extent that the

President determines necessary to remedy or prevent the serious damage

and to facilitate adjustment by the domestic industry to import competition.

(2) NATUREOF RELIEF.—The relief that the President is authorized

to provide under this subsection with respect to imports of an article is an increase

in the rate of duty imposed on the article to a level that does not exceed the lesser

of—

(A) the column 1 general rate of duty imposed under the HTS on like articles

at the time the import relief is provided; or

(B) the column 1 general rate of duty imposed under the HTS on like articles

on the day before the date on which the Agreement enters into force.

SEC. 323. PERIOD OF RELIEF.
(a) IN GENERAL.—Subject to subsection (b), any import relief that the President

provides under subsection (b) of section 322 may not, in the aggregate, be in effect

for more than 3 years.

(b) EXTENSION.—If the initial period for any import relief provided under

section 322 is less than 3 years, the President may extend the effective period of any

import relief provided under that section, subject to the limitation set forth in

subsection (a), if the President determines that—

(1) the import relief continues to be necessary to remedy or prevent serious

damage and to facilitate adjustment by the domestic industry to import competition;

and

(2) there is evidence that the industry is making a positive adjustment to import

competition.

SEC. 324. ARTICLES EXEMPT FROM RELIEF.
The President may not provide import relief under this subtitle with respect to any

article if—

(1) the article has been subject to import relief under this subtitle after the date

on which the Agreement enters into force; or

(2) the article is subject to import relief under chapter 1 of title II of the Trade

Act of 1974 (19 U.S.C. 2251 et seq.).

SEC. 325. RATE AFTER TERMINATION OF IMPORT RELIEF.
When import relief under this subtitle is terminated with respect to an article, the

rate of duty on that article shall be the rate that would have been in effect, but for

the provision of such relief, on the date on which the relief terminates.

SEC. 326. TERMINATION OF RELIEF AUTHORITY.
No import relief may be provided under this subtitle with respect to any article after

the date that is 10 years after the date on which duties on the article are eliminated

pursuant to the Agreement.

SEC. 327. COMPENSATION AUTHORITY.
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For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any import

relief provided by the President under this subtitle shall be treated as action taken

under chapter 1 of title II of such Act.

SEC. 328. CONFIDENTIAL BUSINESS INFORMATION.
The President may not release information that is submitted in a proceeding under

this subtitle and that the President considers to be confidential business information

unless the party submitting the confidential business information had notice, at the

time of submission, that such information would be released, or such party

subsequently consents to the release of the information. To the extent a party

submits confidential business information to the President in a proceeding under

this subtitle, the party shall also submit a nonconfidential version of the information,

in which the confidential business information is summarized or, if necessary,

deleted.

TITLE IV—PROCUREMENT

SEC. 401. [Omitted – This section amended 19 U.S.C. 2518 (4)(A).]

Approved January 11, 2006.

Q. BILATERAL TRADE RELATIONS WITH OMAN

United States-Oman Free Trade Agreement Implementation Act

[19 U.S.C. 3805 note, Public Law 109-283]

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the ‘‘United States-Oman Free

Trade Agreement Implementation Act’’.

(b) [Omitted—This subsection contains a table of contents]

SEC. 2. PURPOSES.
The purposes of this Act are—

(1) to approve and implement the Free Trade Agreement between the United

States and Oman entered into under the authority of section 2103(b) of the

Bipartisan Trade Promotion Authority Act of 2002 (19 U.S.C. 3803(b));

(2) to strengthen and develop economic relations between the United States and

Oman for their mutual benefit;

(3) to establish free trade between the 2 nations through the reduction and

elimination of barriers to trade in goods and services and to investment; and

(4) to lay the foundation for further cooperation to expand and enhance the

benefits of such Agreement.

SEC. 3. DEFINITIONS.
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In this Act:

(1) AGREEMENT.—The term ‘‘Agreement’’means theUnited States-Oman Free

Trade Agreement approved by Congress under section 101(a)(1).

(2) HTS.—The term ‘‘HTS’’ means the Harmonized Tariff Schedule of the United

States.

(3) TEXTILE OR APPAREL GOOD.—The term ‘‘textile or apparel good’’

means a good listed in the Annex to the Agreement on Textiles and Clothing

referred to in section 101(d)(4) of the Uruguay Round Agreements Act (19 U.S.C.

3511(d)(4)).

TITLE I—APPROVALOF,ANDGENERALPROVISIONSRELATINGTO,
THE AGREEMENT

SEC. 101. APPROVAL AND ENTRY INTO FORCE OF THE
AGREEMENT.
(a) APPROVAL OF AGREEMENT AND STATEMENT OF

ADMINISTRATIVE

ACTION.—Pursuant to section 2105 of the Bipartisan Trade Promotion Authority

Act of 2002 (19 U.S.C. 3805) and section 151 of the Trade Act of 1974 (19 U.S.C.

2191), Congress approves—

(1) the United States-Oman Free Trade Agreement entered into on January 19,

2006, with Oman and submitted to Congress on June 26, 2006; and

(2) the statement of administrative action proposed to implement theAgreement

that was submitted to Congress on June 26, 2006.

(b) CONDITIONS FOR ENTRY INTO FORCE OF THE AGREEMENT.—

At such time as the President determines that Oman has takenmeasures necessary to

bring it into compliance with those provisions of the Agreement that are to take

effect on the date on which the Agreement enters into force, the President is

authorized to exchange notes with the Government of Oman providing for the entry

into force, on or after January 1, 2007, of the Agreement

with respect to the United States.

SEC. 102. RELATIONSHIP OF THE AGREEMENTTOUNITED STATES
AND STATE LAW.
(a) RELATIONSHIP OF AGREEMENT TO UNITED STATES LAW.—

(1) UNITED STATES LAWTO PREVAIL IN CONFLICT.—No provision of

the Agreement, nor the application of any such provision to any person or

circumstance, which is inconsistent with any law of the United States shall have

effect.

(2) CONSTRUCTION.—Nothing in this Act shall be construed—

(A) to amend or modify any law of the United States, or

(B) to limit any authority conferred under any law of the United States,

unless specifically provided for in this Act.

(b) RELATIONSHIP OF AGREEMENT TO STATE LAW.—
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(1) LEGAL CHALLENGE.—No State law, or the application thereof, may be

declared invalid as to any person or circumstance on the ground that the provision

or application is inconsistent with the Agreement, except in an action brought

by the United States for the purpose of declaring such law or application invalid.

(2) DEFINITIONOF STATE LAW.—For purposes of this subsection, the term

‘‘State law’’ includes—

(A) any law of a political subdivision of a State; and

(B) any State law regulating or taxing the business of insurance.

(c) EFFECT OFAGREEMENTWITHRESPECTTOPRIVATEREMEDIES.—

No person other than the United States—

(1) shall have any cause of action or defense under the Agreement or by virtue of

congressional approval thereof; or

(2) may challenge, in any action brought under any provision of law, any action

or inaction by any department, agency, or other instrumentality of theUnited States,

any State, or any political subdivision of a State, on the ground that such action or

inaction is inconsistent with the Agreement.

SEC. 103. IMPLEMENTING ACTIONS IN ANTICIPATION OF ENTRY
INTO
FORCE AND INITIAL REGULATIONS.
(a) IMPLEMENTING ACTIONS.—

(1) PROCLAMATIONAUTHORITY.—After the date of the enactment of this

Act—

(A) the President may proclaim such actions, and

(B) other appropriate officers of the United States Government may issue

such regulations, as may be necessary to ensure that any provision of this Act, or

amendment made by this Act, that takes effect on the date on which the Agreement

enters into force is appropriately implemented on such date, but no such

proclamation or regulation may have an effective date earlier than the date onwhich

the Agreement enters into force.

(2) EFFECTIVE DATE OF CERTAIN PROCLAIMED ACTIONS.—

Any action proclaimed by the President under the authority of this Act that is not

subject to the consultation and layover provisions under section 104 may not take

effect before the 15th day after the date on which the text of the proclamation is

published in the Federal Register.

(3) WAIVER OF 15-DAY RESTRICTION.—The 15-day restriction in

paragraph (2) on the taking effect of proclaimed actions is waived to the extent that

the application of such restriction would prevent the taking effect on the date on

which the Agreement enters into force of any action proclaimed under this section.

(b) INITIAL REGULATIONS.—Initial regulations necessary or appropriate to

carry out the actions required by or authorized under this Act or proposed in the

statement of administrative action submitted under section 101(a)(2) to implement

the Agreement shall, to the maximum extent feasible, be issued within 1 year after

the date on which the Agreement enters into force. In the case of any implementing
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action that takes effect on a date after the date on which the Agreement enters into

force, initial regulations to carry out that action shall, to the maximum extent

feasible, be issued within 1 year after such effective date.

SEC. 104. CONSULTATION AND LAYOVER PROVISIONS FOR, AND
EFFECTIVE
DATE OF, PROCLAIMED ACTIONS.
If a provision of this Act provides that the implementation of an action by the

President by proclamation is subject to the consultation and layover requirements of

this section, such action may be proclaimed only if—

(1) the President has obtained advice regarding the proposed action from—

(A) the appropriate advisory committees established under section 135 of the

Trade Act of 1974 (19 U.S.C. 2155); and

(B) the United States International Trade Commission;

(2) the President has submitted to the Committee on Finance of the Senate and the

Committee on Ways and Means of the House of Representatives a report that sets

forth—

(A) the action proposed to be proclaimed and the reasons therefor; and

(B) the advice obtained under paragraph (1);

(3) a period of 60 calendar days, beginning on the first day on which the

requirements set forth in paragraphs (1) and (2) have been met has expired; and

(4) the President has consulted with the Committees referred to in paragraph (2)

regarding the proposed action during the period referred to in paragraph (3).

SEC. 105. ADMINISTRATION OF DISPUTE SETTLEMENT
PROCEEDINGS.
(a) ESTABLISHMENT OR DESIGNATION OF OFFICE.—The President is

authorized to establish or designate within the Department of Commerce an office

that shall be responsible for providing administrative assistance to panels

established under chapter 20 of the Agreement. The officemaynot be considered to

be an agency for purposes of section 552 of title 5, United States Code.

(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be

appropriated for each fiscal year after fiscal year 2006 to the Department of

Commerce such sums as may be necessary for the establishment and operations of

the office established or designated under subsection (a) and for the payment of the

United States share of the expenses of panels established under chapter 20 of the

Agreement.

SEC. 106. ARBITRATION OF CLAIMS.
The United States is authorized to resolve any claim against the United States

covered by article 10.15.1(a)(i)(C) or article 10.15.1(b)(i)(C) of the Agreement,

pursuant to the Investor-State Dispute Settlement procedures set forth in section B

of chapter 10 of the Agreement.

SEC. 107. EFFECTIVE DATES; EFFECT OF TERMINATION.
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(a) EFFECTIVEDATES.—Except as provided in subsection (b), the provisions of

this Act and the amendments made by this Act take effect on the date on which the

Agreement enters into force.

(b) EXCEPTIONS.—Sections 1 through 3 and this title take effect on the date of

the enactment of this Act.

(c) TERMINATION OF THE AGREEMENT.—On the date on which the

Agreement terminates, the provisions of this Act (other than this subsection) and the

amendments made by this Act shall cease to be effective.

TITLE II—CUSTOMS PROVISIONS

SEC. 201. TARIFF MODIFICATIONS.
(a) TARIFF MODIFICATIONS PROVIDED FOR IN THE AGREEMENT.—

(1) PROCLAMATION AUTHORITY.—The President may proclaim—

(A) such modifications or continuation of any duty,

(B) such continuation of duty-free or excise treatment, or

(C) such additional duties,

as the President determines to be necessary or appropriate to carry out or apply

articles 2.3, 2.5, 2.6, 3.2.8, and 3.2.9, and Annex 2–B of the Agreement.

(2) EFFECT ONOMANI GSP STATUS.—Notwithstanding section 502(a)(1)

of the Trade Act of 1974 (19 U.S.C. 2462(a)(1)), the President shall, on the date on

which the Agreement enters into force, terminate the designation of Oman as a

beneficiary developing country for purposes of title V of the Trade Act of 1974 (19

U.S.C. 2461 et seq.).

(b) OTHER TARIFF MODIFICATIONS.—Subject to the consultation and

layover provisions of section 104, the President may proclaim—

(1) such modifications or continuation of any duty,

(2) such modifications as the United States may agree to with Oman regarding

the staging of any duty treatment set forth in Annex 2–B of the Agreement,

(3) such continuation of duty-free or excise treatment, or

(4) such additional duties, as the President determines to be necessary or

appropriate to maintain the general level of reciprocal and mutually advantageous

concessions with respect to Oman provided for by the Agreement.

(c) CONVERSION TO AD VALOREM RATES.—For purposes of subsections

(a) and (b), with respect to any good for which the base rate in the Tariff Schedule

of the United States to Annex 2–B of the Agreement is a specific or compound rate

of duty, the President may substitute for the base rate an ad valorem rate that the

President determines to be equivalent to the base rate.

SEC. 202. RULES OF ORIGIN.
(a) APPLICATION AND INTERPRETATION.—In this section:

(1) TARIFF CLASSIFICATION.—The basis for any tariff classification is the

HTS.
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(2) REFERENCE TO HTS.—Whenever in this section there is a reference to a

heading or subheading, such reference shall be a reference to a heading or

subheading of the HTS.

(b) ORIGINATING GOODS.—

(1) IN GENERAL.—For purposes of this Act and for purposes of implementing

the preferential tariff treatment provided for under the Agreement, a good is an

originating good if—

(A) the good is imported directly—

(i) from the territory of Oman into the territory of the United States;

or

(ii) from the territory of the United States into the territory of

Oman; and

(B) (i) the good is a good wholly the growth, product, or manufacture of

Oman or the United States, or both;

(ii) the good (other than a good to which clause (iii) applies) is a new

or different article of commerce that has been grown, produced, or manufactured in

Oman or the United States, or both, and meets the requirements

of paragraph (2); or

(iii)(I) the good is a good covered by Annex 3–A or 4–A of the

Agreement;

(II)(aa) each of the nonoriginating materials used in the

production of the good undergoes an applicable change in

tariff classification specified in such Annex as a result of

production occurring entirely in the territory of Oman or

the United States, or both; or

(bb) the good otherwise satisfies the requirements specified

in such Annex; and

(III) the good satisfies all other applicable requirements of this

section.

(2) REQUIREMENTS.—A good described in paragraph (1)(B)(ii) is an

originating good only if the sum of—

(A) the value of each material produced in the territory of Oman or the

United States, or both, and

(B) the direct costs of processing operations performed in the territory of

Oman or the United States, or both, is not less than 35 percent of the appraised

value of the good at the time the good is entered into the territory of the United

States.

(c) CUMULATION.—

(1) ORIGINATING GOOD OR MATERIAL INCORPORATED INTO

GOODSOFOTHERCOUNTRY.—An originating good, or amaterial produced in

the territory of Oman or the United States, or both, that is incorporated into a good

in the territory of the other country shall be considered to originate in the territory

of the other country.
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(2) MULTIPLE PRODUCERS.—A good that is grown, produced, or

manufactured in the territory of Oman or the United States, or both, by 1 or more

producers, is an originating good if the good satisfies the requirements of subsection

(b) and all other applicable requirements of this section.

(d) VALUE OF MATERIALS.—

(1) IN GENERAL.—Except as provided in paragraph (2), the value of amaterial

produced in the territory of Oman or the United States, or both, includes the

following:

(A) The price actually paid or payable for the material by the producer of

the good.

(B) The freight, insurance, packing, and all other costs incurred in

transporting the material to the producer’s plant, if such costs are not included in the

price referred to in subparagraph (A).

(C) The cost of waste or spoilage resulting from the use of the material in

the growth, production, or manufacture of the good, less the value of recoverable

scrap.

(D) Taxes or customs duties imposed on the material byOman or theUnited

States, or both, if the taxes or customs duties are not remitted upon exportation from

the territory of Oman or the United States, as the case may be.

(2) EXCEPTION.—If the relationship between the producer of a good and the

seller of a material influenced the price actually paid or payable for the material, or

if there is no price actually paid or payable by the producer for the material, the

value of the material produced in the territory of Oman or the United States, or

both, includes the following:

(A) All expenses incurred in the growth, production, or manufacture of the

material, including general expenses.

(B) A reasonable amount for profit.

(C) Freight, insurance, packing, and all other costs incurred in transporting

the material to the producer’s plant.

(e) PACKAGING AND PACKING MATERIALS AND CONTAINERS FOR

RETAIL SALE AND FOR SHIPMENT.—Packaging and packing materials and

containers for retail sale and shipment shall be disregarded in determiningwhether a

good qualifies as an originating good, except to the extent that the value of such

packaging and packing materials and containers has been included in meeting the

requirements set forth in subsection (b)(2).

(f) INDIRECT MATERIALS.—Indirect materials shall be disregarded in

determining whether a good qualifies as an originating good, except that the cost of

such indirect materials may be included in meeting the requirements set forth in

subsection (b)(2).

(g) TRANSIT AND TRANSSHIPMENT.—A good shall not be considered to

meet the requirement of subsection (b)(1)(A) if, after exportation from the territory

of Oman or the United States, the good undergoes production, manufacturing, or

any other operation outside the territory of Oman or the United States, other than
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unloading, reloading, or any other operation necessary to preserve the good in good

condition or to transport the good to the territory of Oman or the United States.

(h) TEXTILE AND APPAREL GOODS.—

(1) DE MINIMIS AMOUNTS OF NONORIGINATING MATERIALS.—

(A) IN GENERAL.—Except as provided in subparagraph (B), a textile or

apparel good that is not an originating good because certain fibers or yarns used in

the production of the component of the good that determines the tariff classification

of the good do not undergo an applicable change in tariff classification set out in

Annex 3–A of the Agreement shall be considered to be an originating good if the

total weight of all such fibers or yarns in that component is not more than 7 percent

of the total weight of that component.

(B) CERTAIN TEXTILE OR APPAREL GOODS.—A textile or apparel

good containing elastomeric yarns in the component of the good that determines the

tariff classification of the good shall be considered to be an originating good only if

such yarns are wholly formed in the territory of

Oman or the United States.

(C) YARN, FABRIC, OR GROUP OF FIBERS.—For purposes of this

paragraph, in the case of a textile or apparel good that is a yarn, fabric, or group of

fibers, the term ‘‘component of the good that determines the tariff classification of

the good’’ means all of the fibers in the yarn, fabric, or group of fibers.

(2) GOODS PUT UP IN SETS FOR RETAIL SALE.—Notwithstanding the

rules set forth in Annex 3–A of the Agreement, textile or apparel goods classifiable

as goods put up in sets for retail sale as provided for in General Rule of

Interpretation 3 of the HTS shall not be considered to be originating goods unless

each of the goods in the set is an originating good or the total value of the

nonoriginating goods in the set does not exceed 10 percent of the value of the set

determined for purposes of assessing customs duties.

(i) DEFINITIONS.—In this section:

(1) DIRECT COSTS OF PROCESSING OPERATIONS.—

(A) IN GENERAL.—The term ‘‘direct costs of processing

operations’’, with respect to a good, includes, to the extent they are includable in

the appraised value of the good when imported into Oman or the United States, as

the case may be, the following:

(i) All actual labor costs involved in the growth, production, or

manufacture of the good, including fringe benefits, on-the-job training, and the cost

of engineering, supervisory, quality control, and similar personnel.

(ii) Tools, dies, molds, and other indirect materials, and

depreciation on machinery and equipment that are allocable to the good.

(iii) Research, development, design, engineering, and blueprint

costs, to the extent that they are allocable to the good.

(iv) Costs of inspecting and testing the good.

(v) Costs of packaging the good for export to the territory of the

other country.
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(B) EXCEPTIONS.—The term ‘‘direct costs of processing

operations’’ does not include costs that are not directly attributable to a good or are

not costs of growth, production, or manufacture of the good, such as—

(i) profit; and

(ii) general expenses of doing business that are either not

allocable to the good or are not related to the growth, production, ormanufacture of

the good, such as administrative salaries, casualty and liability insurance,

advertising, and sales staff salaries, commissions, or expenses.

(2) GOOD.—The term ‘‘good’’ means any merchandise, product,

article, or material.

(3) GOOD WHOLLY THE GROWTH, PRODUCT, OR

MANUFACTURE

OFOMANORTHEUNITED STATES, ORBOTH.—The term ‘‘goodwholly the

growth, product, or manufacture of Oman or the United States, or both’’ means—

(A) a mineral good extracted in the territory of Oman or theUnited

States, or both;

(B) a vegetable good, as such a good is provided for in the HTS,

harvested in the territory of Oman or the United States, or both;

(C) a live animal born and raised in the territory of Oman or the

United States, or both;

(D) a good obtained from live animals raised in the territory of

Oman or the United States, or both;

(E) a good obtained from hunting, trapping, or fishing in the

territory of Oman or the United States, or both;

(F) a good (fish, shellfish, and other marine life) taken from the sea

by vessels registered or recorded with Oman or the United States and flying the flag

of that country;

(G) a good produced from goods referred to in subparagraph (F)

on board factory ships registered or recorded with Oman or the United States and

flying the flag of that country;

(H) a good taken byOman or the United States or a person ofOman

or the United States from the seabed or beneath the seabed outside territorial waters,

if Oman or the United States, as the case may be, has rights to exploit such seabed;

(I) a good taken from outer space, if such good is obtained byOman

or the United States or a person of Oman or the United States and not processed in

the territory of a country other than Oman or the United States;

(J) waste and scrap derived from—

(i) production or manufacture in the territory of Oman or the

United States, or both; or

(ii) used goods collected in the territory of Oman or the United

States, or both, if such goods are fit only for the recovery of raw materials;
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(K) a recovered good derived in the territory ofOman or theUnited

States from used goods and utilized in the territory of that country in the production

of remanufactured goods; and

(L) a good produced in the territory of Oman or the United States,

or both, exclusively—

(i) from goods referred to in subparagraphs (A) through (J), or

(ii) from the derivatives of goods referred to in clause (i), at any

stage of production.

(4) INDIRECTMATERIAL.—The term ‘‘indirectmaterial’’means

a good used in the growth, production, manufacture, testing, or inspection of a good

but not physically incorporated into the good, or a good used in the maintenance of

buildings or the operation of equipment associated with the growth, production, or

manufacture of a good, including—

(A) fuel and energy;

(B) tools, dies, and molds;

(C) spare parts and materials used in the maintenance of equipment

and buildings;

(D) lubricants, greases, compoundingmaterials, and othermaterials

used in the growth, production, or manufacture of a good or used to operate

equipment and buildings;

(E) gloves, glasses, footwear, clothing, safety equipment, and

supplies;

(F) equipment, devices, and supplies used for testing or inspecting

the good;

(G) catalysts and solvents; and

(H) any other goods that are not incorporated into the good but the

use of which in the growth, production, or manufacture of the good can reasonably

be demonstrated to be a part of that growth, production, or manufacture.

(5) MATERIAL.—The term ‘‘material’’ means a good, including a

part or ingredient, that is used in the growth, production, or manufacture of another

good that is a new or different article of commerce that has been grown, produced,

or manufactured in Oman or the United States, or both.

(6)MATERIALPRODUCED INTHETERRITORYOFOMANOR

THE UNITED STATES, OR BOTH.—The term ‘‘material produced in the

territory of Oman or the United States, or both’’ means a good that is either wholly

the growth, product, or manufacture of Oman or the United States, or both, or a new

or different article of commerce that has been grown, produced, or manufactured in

the territory of Oman or the United States, or both.

(7) NEW OR DIFFERENT ARTICLE OF COMMERCE.—

(A) IN GENERAL.—The term ‘‘new or different article of

commerce’’ means, except as provided in subparagraph (B), a good that—
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(i) has been substantially transformed from a good or material

that is not wholly the growth, product, or manufacture ofOman or theUnited States,

or both; and

(ii) has a new name, character, or use distinct from the good or

material from which it was transformed.

(B) EXCEPTION.—A good shall not be considered a new or

different article of commerce by virtue of having undergone simple combining or

packaging operations, or mere dilution withwater or another substance that does not

materially alter the characteristics of the good.

(8) RECOVERED GOODS.—The term ‘‘recovered goods’’ means

materials in the form of individual parts that result from—

(A) the disassembly of used goods into individual parts; and

(B) the cleaning, inspecting, testing, or other processing of those

parts as necessary for improvement to sound working condition.

(9) REMANUFACTURED GOOD.—The term ‘‘remanufactured

good’’ means an industrial good that is assembled in the territory of Oman or the

United States and that—

(A) is entirely or partially comprised of recovered goods;

(B) has a similar life expectancy to a like good that is new; and

(C) enjoys a factory warranty similar to that of a like good that is

new.

(10) SIMPLE COMBINING OR PACKAGING

OPERATIONS.—The term ‘‘simple combining or packaging operations’’ means

operations such as adding batteries to devices, fitting together a small number of

components by bolting, gluing, or soldering, and repacking or packaging

components together.

(11) SUBSTANTIALLY TRANSFORMED.—The term

‘‘substantially transformed’’ means, with respect to a good or material, changed as

the result of a manufacturing or processing operation so that—

(A)(i) the good or material is converted from a good that has

multiple uses into a good or material that has limited uses;

(ii) the physical properties of the good or material are changed

to a significant extent; or

(iii) the operation undergone by the good ormaterial is complex

by reason of the number of different processes and materials involved and the time

and level of skill required to perform those processes; and

(B) the good or material loses its separate identity in the

manufacturing or processing operation.

(j) PRESIDENTIAL PROCLAMATION AUTHORITY.—

(1) IN GENERAL.—The President is authorized to proclaim, as part of

the HTS—

(A) the provisions set forth in Annex 3–A and Annex 4–A of the

Agreement; and
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(B) any additional subordinate category that is necessary to

carry out this title, consistent with the Agreement.

(2) MODIFICATIONS.—

(A) IN GENERAL.—Subject to the consultation and layover

provisions of section 104, the President may proclaim modifications to the

provisions proclaimed under the authority of paragraph (1)(A), other than

provisions of chapters 50 through 63 of the HTS (as included in Annex 3–A of the

Agreement).

(B) ADDITIONAL PROCLAMATIONS.—Notwithstanding

subparagraph (A), and subject to the consultation and layover provisions of section

104, the President may proclaim—

(i) modifications to the provisions proclaimed under the

authority of paragraph (1)(A) as are necessary to implement an agreement with

Oman pursuant to article 3.2.5 of the Agreement; and

(ii) before the end of the 1-year period beginning on the date of

the enactment of this Act, modifications to correct any typographical, clerical, or

other nonsubstantive technical error regarding the provisions of chapters 50 through

63 of the HTS (as included in Annex 3–A of the Agreement).

SEC. 203. CUSTOMS USER FEES.
[Omitted: Amendment to section 13031(b)(10) of the Consolidated Budget

Reconciliation Act of 1985 (reprinted elsewhere).]

SEC. 204. ENFORCEMENT RELATING TO TRADE IN TEXTILE AND
APPAREL GOODS.
(a) ACTION DURING VERIFICATION.—

(1) IN GENERAL.—If the Secretary of the Treasury requests theGovernment of

Oman to conduct a verification pursuant to article 3.3 of the Agreement for

purposes of making a determination under paragraph (2), the President may direct

the Secretary to take appropriate action described in subsection (b) while the

verification is being conducted.

(2) DETERMINATION.—A determination under this paragraph is a

determination—

(A) that an exporter or producer in Oman is complying with applicable

customs laws, regulations, procedures, requirements, or practices affecting trade in

textile or apparel goods; or

(B) that a claim that a textile or apparel good exported or produced by such

exporter or producer—

(i) qualifies as an originating good under section 202, or

(ii) is a good of Oman, is accurate.

(b) APPROPRIATE ACTION DESCRIBED.—Appropriate action under

subsection (a)(1) includes—

(1) suspension of liquidation of the entry of any textile or apparel good exported

or produced by the person that is the subject of a verification referred to in

subsection (a)(1) regarding compliance described in subsection (a)(2)(A), in a case
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in which the request for verification was based on a reasonable suspicion of

unlawful activity related to such good; and

(2) suspension of liquidation of the entry of a textile or apparel good for which a

claim has been made that is the subject of a verification referred to in subsection

(a)(1) regarding a claim described in subsection (a)(2)(B).

(c) ACTIONWHEN INFORMATION IS INSUFFICIENT.—If the Secretary of

the Treasury determines that the information obtained within 12 months after

making a request for a verification under subsection (a)(1) is insufficient to make a

determination under subsection (a)(2), the Presidentmaydirect the Secretary to take

appropriate action described in subsection (d) until such time as the Secretary

receives information sufficient to make a determination under subsection (a)(2) or

until such earlier date as the President may direct.

(d) APPROPRIATE ACTIONDESCRIBED.—Appropriate action referred to in

subsection (c) includes—

(1) publication of the name and address of the person that is the subject of the

verification;

(2) denial of preferential tariff treatment under the Agreement to—

(A) any textile or apparel good exported or produced by the person that is the

subject of a verification referred to in subsection (a)(1) regarding compliance

described in subsection (a)(2)(A); or

(B) a textile or apparel good for which a claim has been made that is the

subject of a verification referred

to in subsection (a)(1) regarding a claim described in subsection (a)(2)(B); and

(3) denial of entry into the United States of—

(A) any textile or apparel good exported or produced by the person that is the

subject of a verification referred to in subsection (a)(1) regarding compliance

described in subsection (a)(2)(A); or

(B) a textile or apparel good for which a claim has been made that is the

subject of a verification referred to in subsection (a)(1) regarding a claim described

in subsection (a)(2)(B).

SEC. 205. RELIQUIDATION OF ENTRIES.
Subsection (d) of section 520 of the Tariff Act of 1930 (19 U.S.C. 1520(d)) is

amended—

(1) in the matter preceding paragraph (1)—

(A) by striking ‘‘or’’; and

(B) by striking ‘‘for which’’ and inserting ‘‘, or section 202 of the United

States-Oman Free Trade Agreement Implementation Act for which’’; and

(2) in paragraph (3), by inserting ‘‘and information’’ after ‘‘documentation’’.

SEC. 206. REGULATIONS.
The Secretary of the Treasury shall prescribe such regulations asmaybe necessary

to carry out—

(1) subsections (a) through (i) of section 202;

(2) the amendment made by section 203; and
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(3) proclamations issued under section 202(j).

TITLE III—RELIEF FROM IMPORTS

SEC. 301. DEFINITIONS.
In this title:

(1) OMANI ARTICLE.—The term ‘‘Omani article’’ means an article that—

(A) qualifies as an originating good under section 202(b); or

(B) receives preferential tariff treatment under paragraphs 8 through 11 of

article 3.2 of the Agreement.

(2) OMANI TEXTILE OR APPAREL ARTICLE.—The term ‘‘Omani textile or

apparel article’’ means an article that—

(A) is listed in the Annex to the Agreement on Textiles and Clothing referred

to in section 101(d)(4) of the Uruguay Round Agreements Act (19 U.S.C.

3511(d)(4)); and

(B) is an Omani article.

(3) COMMISSION.—The term ‘‘Commission’’ means the United States

International Trade Commission.

Subtitle A—Relief From Imports Benefiting
From the Agreement

SEC. 311. COMMENCING OF ACTION FOR RELIEF.
(a) FILING OF PETITION.—A petition requesting action under this subtitle for

the purpose of adjusting to the obligations of the United States under theAgreement

may be filed with the Commission by an entity, including a trade association, firm,

certified or recognized union, or group of workers, that is representative of an

industry. The Commission shall transmit a copy of any petition filed under this

subsection to the United States Trade Representative.

(b) INVESTIGATIONANDDETERMINATION.—Upon the filing of a petition

under subsection (a), the Commission, unless subsection (d) applies, shall promptly

initiate an investigation to determine whether, as a result of the reduction or

elimination of a duty provided for under the Agreement, an Omani article is being

imported into the United States in such increased quantities, in absolute terms or

relative to domestic production, and under such conditions that imports of the

Omani article constitute a substantial cause of serious injury or threat thereof to the

domestic industry producing an article that is like, or directly competitive with, the

imported article.

(c) APPLICABLE PROVISIONS.—The following provisions of section 202 of

the Trade Act of 1974 (19 U.S.C. 2252) apply with respect to any investigation

initiated under subsection (b):

(1) Paragraphs (1)(B) and (3) of subsection (b).

(2) Subsection (c).
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(3) Subsection (i).

(d) ARTICLES EXEMPT FROM INVESTIGATION.—No investigationmaybe

initiated under this section with respect to any Omani article if, after the date on

which the Agreement enters into force with respect to the United States, import

relief has been provided with respect to that Omani article under this subtitle.

SEC. 312. COMMISSION ACTION ON PETITION.
(a) DETERMINATION.—Not later than 120 days after the date on which an

investigation is initiated under section 311(b) with respect to a petition, the

Commission shall make the determination required under that section.

(b) APPLICABLE PROVISIONS.—For purposes of this subtitle, the provisions

of paragraphs (1), (2), and (3) of section 330(d) of the Tariff Act of 1930 (19

U.S.C. 1330(d) (1), (2), and (3)) shall be applied with respect to determinations and

findings made under this section as if such determinations and findings were made

under section 202 of the Trade Act of 1974 (19 U.S.C. 2252).

(c) ADDITIONAL FINDING AND RECOMMENDATION IF

DETERMINATION AFFIRMATIVE.—

(1) IN GENERAL.—If the determination made by the Commission under

subsection (a) with respect to imports of an article is affirmative, or if the President

may consider a determination of the Commission to be an affirmative determination

as provided for under paragraph (1) of section 330(d) of the Tariff Act of 1930 (19

U.S.C. 1330(d)), the Commission shall find, and recommend to the President in the

report required under subsection (d), the amount of import relief that is necessary to

remedy or prevent the injury found by the Commission in the determination and to

facilitate the efforts of the domestic industry to make a positive adjustment to

import competition.

(2) LIMITATION ON RELIEF.—The import relief recommended by the

Commission under this subsection shall be limited to that described in section

313(c).

(3) VOTING; SEPARATE VIEWS.—Only those members of the Commission

who voted in the affirmative under subsection (a) are eligible to vote on the

proposed action to remedy or prevent the injury found by the Commission.

Members of the Commission who did not vote in the affirmative may submit, in the

report required under subsection (d), separate views regarding what action, if any,

should be taken to remedy or prevent the injury.

(d) REPORT TO PRESIDENT.—Not later than the date that is 30 days after the

date on which a determination is made under subsection (a) with respect to an

investigation, the Commission shall submit to the President a report that includes—

(1) the determination made under subsection (a) and an explanation of the basis

for the determination;

(2) if the determination under subsection (a) is affirmative, any findings and

recommendations for import relief made under subsection (c) and an explanation of

the basis for each recommendation; and
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(3) any dissenting or separate views by members of the Commission regarding

the determination and recommendation referred to in paragraphs (1) and (2).

(e) PUBLIC NOTICE.—Upon submitting a report to the President under

subsection (d), the Commission shall promptly make public such report (with the

exception of information which the Commission determines to be confidential) and

shall cause a summary thereof to be published in the Federal Register.

SEC. 313. PROVISION OF RELIEF.
(a) IN GENERAL.—Not later than the date that is 30 days after the date on which

the President receives the report of the Commission in which the Commission’s

determination under section 312(a) is affirmative, or which contains a determination

under section 312(a) that the President considers to be affirmative under paragraph

(1) of section 330(d) of the Tariff Act of 1930 (19 U.S.C.

1330(d)(1)), the President, subject to subsection (b), shall provide relief from

imports of the article that is the subject of such determination to the extent that the

President determines necessary to remedy or prevent the injury found by the

Commission and to facilitate the efforts of the domestic industry to make a positive

adjustment to import competition.

(b) EXCEPTION.—The President is not required to provide import relief under

this section if the President determines that the provision of the import relief will

not provide greater economic and social benefits than costs.

(c) NATURE OF RELIEF.—

(1) IN GENERAL.—The import relief that the President is authorized to provide

under this section with respect to imports of an article is as follows:

(A) The suspension of any further reduction provided for under Annex 2–B

of the Agreement in the duty imposed on such article.

(B) An increase in the rate of duty imposed on such article to a level that does

not exceed the lesser of—

(i) the column 1 general rate of duty imposed under the HTS on like articles

at the time the import relief is provided; or

(ii) the column 1 general rate of duty imposed under theHTS on like articles

on the day before the date on which the Agreement enters into force.

(2) PROGRESSIVE LIBERALIZATION.—If the period for which import relief

is provided under this section is greater than 1 year, the President shall provide for

the progressive liberalization of such relief at regular intervals during the period in

which the relief is in effect.

(d) PERIOD OF RELIEF.—

(1) IN GENERAL.—Subject to paragraph (2), any import relief that the

President provides under this section may not, in the aggregate, be in effect for

more than 3 years.

(2) EXTENSION.—

(A) IN GENERAL.—If the initial period for any import relief provided

under this section is less than 3 years, the President, after receiving a determination

from the Commission under subparagraph (B) that is affirmative,
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or which the President considers to be affirmative under paragraph (1) of section

330(d) of the Tariff Act of 1930 (19 U.S.C. 1330(d)(1)), may extend the effective

period of any import relief provided under this section, subject to the limitation

under paragraph (1), if the President determines that—

(i) the import relief continues to be necessary to remedyor prevent serious

injury and to facilitate adjustment by the domestic industry to import competition;

and

(ii) there is evidence that the industry is making a positive adjustment to

import competition.

(B) ACTION BY COMMISSION.—

(i) INVESTIGATION.—Upon a petition on behalf of the industry

concerned that is filed with the Commission not earlier than the date which is 9

months, and not later than the date which is 6 months, before the date any action

taken under subsection (a) is to terminate, the Commission shall conduct an

investigation to determine whether action under this section continues to be

necessary to remedy or prevent serious injury and to facilitate adjustment by the

domestic industry to import competition and whether there is evidence that the

industry is making a positive adjustment to import competition.

(ii) NOTICEANDHEARING.—The Commission shall publish notice

of the commencement of any proceeding under this subparagraph in the Federal

Register and shall, within a reasonable time thereafter, hold a public hearing at

which the Commission shall afford interested parties and consumers an opportunity

to be present, to present evidence, and to respond to the presentations of other

parties and consumers, and otherwise to be heard.

(iii) REPORT.—The Commission shall transmit to the President a

report on its investigation and determination under this subparagraph not later than

60 days before the action under subsection (a) is to terminate, unless the President

specifies a different date.

(e) RATEAFTERTERMINATIONOF IMPORT RELIEF.—When import relief

under this section is terminated with respect to an article, the rate of duty on that

article shall be the rate that would have been in effect, but for the provision of such

relief, on the date on which the relief terminates.

(f) ARTICLES EXEMPT FROM RELIEF.—No import relief may be provided

under this section on any article that has been subject to import relief under this

subtitle after the date on which the Agreement enters into force.

SEC. 314. TERMINATION OF RELIEF AUTHORITY.
(a) GENERAL RULE.—Subject to subsection (b), no import relief may be

provided under this subtitle after the date that is 10 years after the date onwhich the

Agreement enters into force.

(b) PRESIDENTIALDETERMINATION.—Import reliefmay be provided under

this subtitle in the case of an Omani article after the date on which such relief

would, but for this subsection, terminate under subsection (a), if the President

determines that Oman has consented to such relief.
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SEC. 315. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under section 313 shall be treated as action

taken under chapter 1 of title II of such Act (19 U.S.C. 2251 et seq.).

SEC. 316. CONFIDENTIAL BUSINESS INFORMATION.
Section 202(a)(8) of the Trade Act of 1974 (19 U.S.C. 2252(a)(8)) is amended in

the first sentence—

(1) by striking ‘‘and’’; and

(2) by inserting before the period at the end ‘‘, and title III of the United States-

Oman Free Trade Agreement Implementation Act’’.

Subtitle B—Textile and Apparel Safeguard Measures

SEC. 321. COMMENCEMENT OF ACTION FOR RELIEF.
(a) IN GENERAL.—A request under this subtitle for the purpose of adjusting to

the obligations of the United States under the Agreement may be filed with the

President by an interested party. Upon the filing of a request, the President shall

review the request to determine, from information presented in the request, whether

to commence consideration of the request.

(b) PUBLICATIONOFREQUEST.—If the President determines that the request

under subsection (a) provides the information necessary for the request to be

considered, the President shall cause to be published in the Federal Register a notice

of commencement of consideration of the request, and notice seeking public

comments regarding the request. The notice shall include a summary of the request

and the dates by which comments and rebuttals must be received.

SEC. 322. DETERMINATION AND PROVISION OF RELIEF.
(a) DETERMINATION.—

(1) IN GENERAL.—If a positive determination is made under section 321(b),

the President shall determine whether, as a result of the reduction or elimination of a

duty under the Agreement, an Omani textile or apparel article is being

imported into the United States in such increased quantities, in absolute terms or

relative to the domestic market for that article, and under such conditions as to

cause serious damage, or actual threat thereof, to a domestic industry producing an

article that is like, or directly competitive with, the imported article.

(2) SERIOUSDAMAGE.—Inmaking a determination under paragraph (1), the

President—

(A) shall examine the effect of increased imports on the domestic industry, as

reflected in changes in such relevant economic factors as output, productivity,

utilization of capacity, inventories, market share, exports, wages, employment,

domestic prices, profits, and investment, none of which is necessarily decisive; and

(B) shall not consider changes in technology or consumer preference as

factors supporting a determination of serious damage or actual threat thereof.

(b) PROVISION OF RELIEF.—
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(1) IN GENERAL.—If a determination under subsection (a) is affirmative, the

President may provide relief from imports of the article that is the subject of such

determination, as described in paragraph (2), to the extent that the President

determines necessary to remedy or prevent the serious damage and to facilitate

adjustment by the domestic industry to import competition.

(2) NATURE OF RELIEF.—The relief that the President is authorized to

provide under this subsection with respect to imports of an article is an increase in

the rate of duty imposed on the article to a level that does not exceed the lesser of—

(A) the column 1 general rate of duty imposed under the HTS on like articles

at the time the import relief is provided; or

(B) the column 1 general rate of duty imposed under the HTS on like articles

on the day before the date on which the Agreement enters into force.

SEC. 323. PERIOD OF RELIEF.
(a) IN GENERAL.—Subject to subsection (b), any import relief that the President

provides under subsection (b) of section 322 may not, in the aggregate, be in effect

for more than 3 years.

(b) EXTENSION.—If the initial period for any import relief provided under

section 322 is less than 3 years, the President may extend the effective period of any

import relief provided under that section, subject to the limitation set forth in

subsection (a), if the President determines that—

(1) the import relief continues to be necessary to remedy or prevent serious

damage and to facilitate adjustment by the domestic industry to import competition;

and .

(2) there is evidence that the industry is making a positive adjustment to import

competition.

SEC. 324. ARTICLES EXEMPT FROM RELIEF.
The President may not provide import relief under this subtitle with respect to any

article if—

(1) the article has been subject to import relief under this subtitle after the date

on which the Agreement enters into force; or

(2) the article is subject to import relief under chapter 1 of title II of the Trade

Act of 1974 (19 U.S.C. 2251 et seq.).

SEC. 325. RATE AFTER TERMINATION OF IMPORT RELIEF.
When import relief under this subtitle is terminated with respect to an article, the

rate of duty on that article shall be the rate that would have been in effect, but for

the provision of such relief, on the date on which the relief terminates.

SEC. 326. TERMINATION OF RELIEF AUTHORITY.
No import relief may be provided under this subtitle with respect to any article

after the date that is 10 years after the date on which duties on the article are

eliminated pursuant to the Agreement.

SEC. 327. COMPENSATION AUTHORITY.
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For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under this subtitle shall be treated as action

taken under chapter 1 of title II of such Act.

SEC. 328. CONFIDENTIAL BUSINESS INFORMATION.
The President may not release information that is submitted in a proceeding under

this subtitle and that the President considers to be confidential business information

unless the party submitting the confidential business information had notice, at the

time of submission, that such information would be released, or such party

subsequently consents to the release of the information. To the extent a party

submits confidential business information to the President in a proceeding under

this subtitle, the party shall also submit a nonconfidential version of the information,

in which the confidential business information is summarized or, if necessary,

deleted.

TITLE IV—PROCUREMENT

SEC. 401. [Omitted – This section amended 19 U.S.C. 2518 (4)(A).]

Approved September 26, 2006.

R. BILATERAL TRADE RELATIONS WITH PERU

United States-Peru Trade Promotion Agreement Implementation Act

[19 U.S.C. 3805 note, Public Law 110-138]

(a) SHORT TITLE.—This Act may be cited as the ‘‘United States- Peru Trade

promotion Agreement Implementation Act’’.

(b) TABLE OF CONTENTS [Omitted]

SEC. 2. PURPOSES.
The purposes of this Act are—

(1) to approve and implement the free trade agreement between the United States

and Peru entered into under the authority of section 2103(b) of the Bipartisan Trade

Promotion Authority Act of 2002 (19 U.S.C. 3803(b));

(2) to strengthen and develop economic relations between the United States and

Peru for their mutual benefit;

(3) to establish free trade between the United States and Peru through the

reduction and elimination of barriers to trade in goods and services and to

investment; and

(4) to lay the foundation for further cooperation to expand and enhance the

benefits of the Agreement.

SEC. 3. DEFINITIONS.
In this Act:
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(1) AGREEMENT.—The term ‘‘Agreement’’means theUnited States-Peru Trade

Promotion Agreement approved by Congress under section 101(a)(1).

(2) COMMISSION.—The term ‘‘Commission’’ means the United States

International Trade Commission.

(3) HTS.—The term ‘‘HTS’’ means the Harmonized Tariff Schedule of the United

States.

(4) TEXTILE OR APPAREL GOOD.—The term ‘‘textile or apparel good’’

means a good listed in the Annex to the Agreement on Textiles and Clothing

referred to in section 101(d)(4) of the Uruguay Round Agreements Act (19 U.S.C.

3511(d)(4)), other than a good listed in Annex 3–C of the Agreement.

TITLE I—APPROVAL OF, AND GENERAL
PROVISIONS RELATING TO, THE
AGREEMENT

SEC. 101. APPROVAL AND ENTRY INTO FORCE OF THE
AGREEMENT.
(a) APPROVAL OF AGREEMENT AND STATEMENT OF

ADMINISTRATIVEACTION.—Pursuant to section 2105 of the Bipartisan Trade

Promotion Authority Act of 2002 (19 U.S.C. 3805) and section 151 of the Trade

Act of 1974 (19 U.S.C. 2191), Congress approves—

(1) the United States-Peru Trade Promotion Agreement entered into onApril 12,

2006, with the Government of Peru, as amended on June 24 and June 25, 2007,

respectively, by the United States and Peru, and submitted to Congress on

September 27, 2007; and

(2) the statement of administrative action proposed to implement theAgreement

that was submitted to Congress on September 27, 2007.

(b) CONDITIONS FOR ENTRY INTO FORCE OF THE AGREEMENT.—

At such time as the President determines that Peru has taken measures necessary to

complywith those provisions of the Agreement that are to take effect on the date on

which the Agreement enters into force, the President is authorized to exchange

notes with the Government of Peru providing for the entry into force, on or after

January 1, 2008, of the Agreement with respect to the United States.

SEC. 102. RELATIONSHIP OF THE AGREEMENTTOUNITED STATES
AND STATE LAW.
(a) RELATIONSHIP OF AGREEMENT TO UNITED STATES LAW.—

(1) UNITED STATES LAWTO PREVAIL IN CONFLICT.—No provision of

the Agreement, nor the application of any such provision to any person or

circumstance, which is inconsistent with any law of the United States shall have

effect.

(2) CONSTRUCTION.—Nothing in this Act shall be construed—

(A) to amend or modify any law of the United States, or

(B) to limit any authority conferred under any law of the United States,
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unless specifically provided for in this Act.

(b) RELATIONSHIP OF AGREEMENT TO STATE LAW.—

(1) LEGAL CHALLENGE.—No State law, or the application thereof, may be

declared invalid as to any person or circumstance on the ground that the provision

or application is inconsistent with the Agreement, except in an action brought by the

United States for the purpose of declaring such law or application invalid.

(2) DEFINITIONOF STATE LAW.—For purposes of this subsection, the term

‘‘State law’’ includes—

(A) any law of a political subdivision of a State; and

(B) any State law regulating or taxing the business of insurance.

(c) EFFECT OFAGREEMENTWITHRESPECTTOPRIVATEREMEDIES.—

No person other than the United States—

(1) shall have any cause of action or defense under the Agreement or by virtue of

congressional approval thereof; or

(2) may challenge, in any action brought under any provision of law, any action

or inaction by any department, agency, or other instrumentality of theUnited States,

any State, or any political subdivision of a State, on the ground that such action or

inaction is inconsistent with the Agreement.

SEC. 103. IMPLEMENTING ACTIONS IN ANTICIPATION OF ENTRY
INTO FORCE AND INITIAL REGULATIONS.
(a) IMPLEMENTING ACTIONS.—

(1) PROCLAMATIONAUTHORITY.—After the date of the enactment of this

Act—

(A) the President may proclaim such actions, and

(B) other appropriate officers of the United States Government may issue

such regulations, as may be necessary to ensure that any provision of this Act, or

amendment made by this Act, that takes effect on the date on which the Agreement

enters into force is appropriately implemented on such date, but no such

proclamation or regulation may have an effective date earlier than the date onwhich

the Agreement enters into force.

(2) EFFECTIVE DATE OF CERTAIN PROCLAIMED ACTIONS.—

Any action proclaimed by the President under the authority of this Act that is not

subject to the consultation and layover provisions under section 104 may not take

effect before the 15th day after the date on which the text of the proclamation is

published in the Federal Register.

(3)WAIVEROF 15-DAYRESTRICTION.—The 15-day restriction contained

in paragraph (2) on the taking effect of proclaimed actions is waived to the extent

that the application of such restriction would prevent the taking effect on the date

the Agreement enters into force of any action proclaimed under this section.

(b) INITIAL REGULATIONS.—Initial regulations necessary or appropriate to

carry out the actions required by or authorized under this Act or proposed in the

statement of administrative action submitted under section 101(a)(2) to implement

the Agreement shall, to the maximum extent feasible, be issued within 1 year after
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the date on which the Agreement enters into force. In the case of any implementing

action that takes effect on a date after the date on which the Agreement enters into

force, initial regulations to carry out that action shall, to the maximum extent

feasible, be issued within 1 year after such effective date.

SEC. 104. CONSULTATION AND LAYOVER PROVISIONS FOR, AND
EFFECTIVE
DATE OF, PROCLAIMED ACTIONS.
If a provision of this Act provides that the implementation of an action by the

President by proclamation is subject to the consultation and layover requirements of

this section, such action may be proclaimed only if—

(1) the President has obtained advice regarding the proposed action from—

(A) the appropriate advisory committees established under section 135 of the

Trade Act of 1974 (19 U.S.C. 2155); and

(B) the Commission;

(2) the President has submitted to the Committee on Finance of the Senate and the

Committee on Ways and Means of the House of Representatives a report that sets

forth—

(A) the action proposed to be proclaimed and the reasons therefor; and

(B) the advice obtained under paragraph (1);

(3) a period of 60 calendar days, beginning on the first day on which the

requirements set forth in paragraphs (1) and (2) have been met, has expired; and

(4) the President has consulted with the committees referred to in paragraph (2)

regarding the proposed action during the period referred to in paragraph (3).

SEC. 105. ADMINISTRATION OF DISPUTE SETTLEMENT
PROCEEDINGS.
(a) ESTABLISHMENT OR DESIGNATION OF OFFICE.—The President is

authorized to establish or designate within the Department of Commerce an office

that shall be responsible for providing administrative assistance to panels

established under chapter 21 of the Agreement. The office shall not be considered

to be an agency for purposes of section 552 of title 5, United States Code.

(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be

appropriated for each fiscal year after fiscal year 2007 to the Department of

Commerce such sums as may be necessary for the establishment and operations of

the office established or designated under subsection (a) and for the payment of the

United States share of the expenses of panels established under chapter 21 of the

Agreement.

SEC. 106. ARBITRATION OF CLAIMS.
The United States is authorized to resolve any claim against the United States

covered by article 10.16.1(a)(i)(C) or article 10.16.1(b)(i)(C) of the Agreement,

pursuant to the Investor-State Dispute Settlement procedures set forth in section B

of chapter 10 of the Agreement.

SEC. 107. EFFECTIVE DATES; EFFECT OF TERMINATION.
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(a) EFFECTIVEDATES.—Except as provided in subsection (b), this Act and the

amendments made by this Act take effect on the date on which the Agreement

enters into force.

(b) EXCEPTIONS.—Sections 1 through 3 and this title take effect on the date of

the enactment of this Act.

(c) TERMINATION OF THE AGREEMENT.—On the date on which the

Agreement terminates, this Act (other than this subsection) and the amendments

made by this Act shall cease to have effect.

TITLE II—CUSTOMS PROVISIONS

SEC. 201. TARIFF MODIFICATIONS.
(a) TARIFF MODIFICATIONS PROVIDED FOR IN THE AGREEMENT.—

(1) PROCLAMATION AUTHORITY.—The President may proclaim—

(A) such modifications or continuation of any duty,

(B) such continuation of duty-free or excise treatment, or

(C) such additional duties, as the President determines to be necessary or

appropriate to carry out or apply articles 2.3, 2.5, 2.6, 3.3.13, and Annex 2.3 of the

Agreement.

(2) EFFECT ON GSP STATUS.—Notwithstanding section 502(a)(1) of the

Trade Act of 1974 (19 U.S.C. 2462(a)(1)), the President shall, on the date onwhich

the Agreement enters into force, terminate the designation of Peru as a beneficiary

developing country for purposes of title V of the Trade Act of 1974 (19 U.S.C.

2461 et seq.).

(b) OTHER TARIFF MODIFICATIONS.—Subject to the consultation and

layover provisions of section 104, the President may proclaim—

(1) such modifications or continuation of any duty,

(2) suchmodifications as the United States may agree to with Peru regarding the

staging of any duty treatment set forth in Annex 2.3 of the Agreement,

(3) such continuation of duty-free or excise treatment, or

(4) such additional duties, as the President determines to be necessary or

appropriate to maintain the general level of reciprocal and mutually advantageous

concessions with respect to Peru provided for by the Agreement.

(c) CONVERSION TO AD VALOREM RATES.—For purposes of subsections

(a) and (b), with respect to any good for which the base rate in the Schedule of the

United States to Annex 2.3 of the Agreement is a specific or compound rate of duty,

the President may substitute for the base rate an ad valorem rate that the President

determines to be equivalent to the base rate.

(d) TARIFF RATEQUOTAS.—In implementing the tariff rate quotas set forth in

Appendix I to the Schedule of the United States to Annex 2.3 of the Agreement, the

President shall take such action as may be necessary to ensure that imports of

agricultural goods do not disrupt the orderly marketing of commodities

in the United States.
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SEC. 202. ADDITIONAL DUTIES ON CERTAIN AGRICULTURAL
GOODS.
(a) DEFINITIONS.—In this section:

(1) APPLICABLENTR (MFN)RATEOFDUTY.—The term ‘‘applicable NTR

(MFN) rate of duty’’ means, with respect to a safeguard good, a rate of duty equal

to the lowest of—

(A) the base rate in the Schedule of the United States to Annex 2.3 of the

Agreement;

(B) the column 1 general rate of duty that would, on the day before the date

on which the Agreement enters into force, apply to a good classifiable in the same

8-digit subheading of the HTS as the safeguard good; or

(C) the column 1 general rate of duty that would, at the time the additional

duty is imposed under subsection (b), apply to a good classifiable in the same 8-

digit subheading of the HTS as the safeguard good.

(2) SCHEDULERATEOFDUTY.—The term ‘‘schedule rate of duty’’ means,

with respect to a safeguard good, the rate of duty for that good that is set forth in the

Schedule of the United States to Annex 2.3 of the Agreement.

(3) SAFEGUARD GOOD.—The term ‘‘safeguard good’’ means a good—

(A) that is included in the Schedule of the United States to Annex 2.18 of the

Agreement; (B) that qualifies as an originating good under section 203, except that

operations performed in or material obtained from the United States shall be

considered as if the operations were performed in, and the material was obtained

from, a country that is not a party to the Agreement; and

(C) for which a claim for preferential tariff treatment under the Agreement

has been made.

(b) ADDITIONAL DUTIES ON SAFEGUARD GOODS.—

(1) IN GENERAL.—In addition to any duty proclaimed under subsection (a) or

(b) of section 201, the Secretary of the Treasury shall assess a duty, in the amount

determined under paragraph (2), on a safeguard good imported into the United

States in a calendar year if the Secretary determines that, prior to such importation,

the total volume of that safeguard good that is imported into the United States in

that calendar year exceeds 130 percent of the volume that is provided for that

safeguard good in the corresponding year in the applicable table contained in

Appendix I of the General Notes to the Schedule of the United States to Annex 2.3

of the Agreement. For purposes of this subsection, year 1 in that table corresponds

to the calendar year in which the Agreement enters into force.

(2) CALCULATION OF ADDITIONAL DUTY.—The additional duty on a

safeguard good under this subsection shall be—

(A) in years 1 through 12, an amount equal to 100 percent of the excess of the

applicable NTR (MFN) rate of duty over the schedule rate of duty; and

(B) in years 13 through 16, an amount equal to 50 percent of the excess of the

applicable NTR (MFN) rate of duty over the schedule rate of duty.
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(3) NOTICE.—Not later than 60 days after the Secretary of the Treasury first

assesses an additional duty in a calendar year on a good under this subsection, the

Secretary shall notify the Government of Peru in writing of such action and shall

provide to that Government data supporting the assessment of the additional duty.

(c) EXCEPTIONS.—No additional duty shall be assessed on a good under

subsection (b) if, at the time of entry, the good is subject to import relief under—

(1) subtitle A of title III of this Act; or

(2) chapter 1 of title II of the Trade Act of 1974 (19 U.S.C. 2251 et seq.).

(d) TERMINATION.—The assessment of an additional duty on a good under

subsection (b) shall cease to apply to that good on the date on which duty-free

treatment must be provided to that good under the Schedule of the United States to

Annex 2.3 of the Agreement.

SEC. 203. RULES OF ORIGIN.
(a) APPLICATION AND INTERPRETATION.—In this section:

(1) TARIFF CLASSIFICATION.—The basis for any tariff classification is the

HTS.

(2) REFERENCE TO HTS.—Whenever in this section there is a reference to a

chapter, heading, or subheading, such reference shall be a reference to a chapter,

heading, or subheading of the HTS.

(3) COST OR VALUE.—Any cost or value referred to in this section shall be

recorded and maintained in accordance with the generally accepted accounting

principles applicable in the territory of the country in which the good is produced

(whether Peru or the United States).

(b) ORIGINATING GOODS.—For purposes of this Act and for purposes of

implementing the preferential tariff treatment provided for under the Agreement,

except as otherwise provided in this section, a good is an originating good if—

(1) the good is a good wholly obtained or produced entirely in the territory of

Peru, the United States, or both;

(2) the good—

(A) is produced entirely in the territory of Peru, the United States, or both,

and—

(i) each of the nonoriginating materials used in the production of the good

undergoes an applicable change in tariff classification specified in Annex 3– A or

Annex 4.1 of the Agreement; or

(ii) the good otherwise satisfies any applicable regional value-content or other

requirements specified in Annex 3–A or Annex 4.1 of the Agreement; and

(B) satisfies all other applicable requirements of this section; or

(3) the good is produced entirely in the territory of Peru, the United States, or

both, exclusively from materials described in paragraph (1) or (2).

(c) REGIONAL VALUE-CONTENT.—

(1) IN GENERAL.—For purposes of subsection (b)(2), the regional value-

content of a good referred to in Annex 4.1 of the Agreement, except for goods to

which paragraph (4) applies, shall be calculated by the importer, exporter, or
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producer of the good, on the basis of the build-downmethod described in paragraph

(2) or the build-up method described in paragraph (3).

(2) BUILD-DOWN METHOD.—

(A) IN GENERAL.—The regional value-content of a goodmaybe calculated

on the basis of the following builddown method:

AV–VNM

RVC = ———— x 100
AV

(B) DEFINITIONS.—In subparagraph (A):

(i) RVC.—The term ‘‘RVC’’ means the regional value-content of the good,

expressed as a percentage.

(ii) AV.—The term ‘‘AV’’ means the adjusted value of the good.

(iii) VNM.—The term ‘‘VNM’’ means the value of nonoriginating materials

that are acquired and used by the producer in the production of the good, but does

not include the value of a material that is selfproduced.

(3) BUILD-UP METHOD.—

(A) IN GENERAL.—The regional value-content of a goodmaybe calculated

on the basis of the following buildup method:

VOM

RVC = ———— x 100

AV

(B) DEFINITIONS.—In subparagraph (A):

(i) RVC.—The term ‘‘RVC’’ means the regional value-content of the

good, expressed as a percentage.

(ii) AV.—The term ‘‘AV’’ means the adjusted value of the good.

(iii) VOM.—The term ‘‘VOM’’ means the value of originating materials

that are acquired or self-produced, and used by the producer in the production of the

good.

(4) SPECIAL RULE FOR CERTAIN AUTOMOTIVE GOODS.—

(A) IN GENERAL.—For purposes of subsection (b)(2), the regional value-

content of an automotive good referred to in Annex 4.1 of the Agreement shall be

calculated by the importer, exporter, or producer of the good, on the basis of the

following net cost method:

NC–VNM

RVC = ———— x 100
NC

(B) DEFINITIONS.—In subparagraph (A):
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(i) AUTOMOTIVEGOOD.—The term ‘‘automotive good’’means a good

provided for in any of subheadings 8407.31 through 8407.34, subheading 8408.20,

heading 8409, or any of headings 8701 through 8708.

(ii) RVC.—The term ‘‘RVC’’ means the regional value-content of the

automotive good, expressed as a percentage.

(iii) NC.—The term ‘‘NC’’ means the net cost of the automotive good.

(iv) VNM.—The term ‘‘VNM’’ means the value of nonoriginating

materials that are acquired and used by the producer in the production of the

automotive good, but does not include the value of a material that is self-produced.

(C) MOTOR VEHICLES.—

(i) BASIS OF CALCULATION.—For purposes of determining the

regional value-content under subparagraph (A) for an automotive good that is a

motor vehicle provided for in any of headings 8701 through 8705, an importer,

exporter, or producer may average the amounts calculated under the formula

contained in subparagraph (A), over the producer’s fiscal year—

(I) with respect to all motor vehicles in any one of the categories

described in clause (ii); or

(II) with respect to all motor vehicles in any such category that are

exported to the territory of the United States or Peru.

(ii) CATEGORIES.—A category is described in this clause if it—

(I) is the same model line of motor vehicles, is in the same class of

motor vehicles, and is produced in the same plant in the territory of

Peru or the United States, as the good described in clause (i) for which regional

value-content is being calculated;

(II) is the same class of motor vehicles, and is produced in the same

plant in the territory of Peru or the United States, as the good described

in clause (i) for which regional value-content is being calculated; or

(III) is the same model line of motor vehicles produced in the territory of

Peru or the United States as the good described in clause (i) for which regional

value-content is being calculated.

(D) OTHER AUTOMOTIVE GOODS.—For purposes of determining the

regional value-content under subparagraph (A) for automotive materials provided

for in any of subheadings 8407.31 through 8407.34, in subheading 8408.20, or in

heading 8409, 8706, 8707, or 8708, that are produced in the same plant, an

importer, exporter, or producer may—

(i) average the amounts calculated under the formula contained in

subparagraph (A) over—

(I) the fiscal year of the motor vehicle producer to whom the automotive

goods are sold,

(II) any quarter or month, or

(III) the fiscal year of the producer of such goods, if the goods were

produced during the fiscal year, quarter, or month that is the basis for the

calculation;
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(ii) determine the average referred to in clause

(i) separately for such goods sold to 1 or more motor vehicle producers; or

(iii) make a separate determination under clause (i) or (ii) for such goods

that are exported to the territory of Peru or the United States.

(E) CALCULATING NET COST.—The importer, exporter, or producer of

an automotive good shall, consistent with the provisions regarding allocation of

costs provided for in generally accepted accounting principles, determine the net

cost of the automotive good under subparagraph (B) by—

(i) calculating the total cost incurred with respect to all goods produced by

the producer of the automotive good, subtracting any sales promotion, marketing,

and after-sales service costs, royalties, shipping and packing costs, and

nonallowable interest costs that are included in the total cost of all such goods, and

then reasonably allocating the resulting net cost of those goods to the automotive

good;

(ii) calculating the total cost incurred with respect to all goods produced by

that producer, reasonably allocating the total cost to the automotive good, and

then subtracting any sales promotion, marketing, and after-sales service costs,

royalties, shipping and packing costs, and nonallowable interest costs that are

included in the portion of the total cost allocated to the automotive good; or

(iii) reasonably allocating each cost that forms part of the total cost

incurred with respect to the automotive good so that the aggregate of these costs

does not include any sales promotion, marketing, and after-sales service costs,

royalties, shipping and packing costs, or nonallowable interest costs.

(d) VALUE OF MATERIALS.—

(1) IN GENERAL.—For the purpose of calculating the regional value-content of

a good under subsection (c), and for purposes of applying the de minimis rules

under subsection (f), the value of a material is—

(A) in the case of a material that is imported by the producer of the good, the

adjusted value of the material;

(B) in the case of a material acquired in the territory in which the good is

produced, the value, determined in accordancewithArticles 1 through 8, Article 15,

and the corresponding interpretive notes, of the Agreement on Implementation of

Article VII of the General Agreement on Tariffs and Trade 1994 referred to in

section 101(d)(8) of the Uruguay RoundAgreementsAct (19U.S.C. 3511(d)(8)), as

set forth in regulations promulgated by the Secretary of the Treasury providing for

the application of such Articles in the absence of an importation by the producer; or

(C) in the case of a material that is self-produced, the sum of—

(i) all expenses incurred in the production of the material, including

general expenses; and

(ii) an amount for profit equivalent to the profit added in the normal course

of trade.

(2) FURTHER ADJUSTMENTS TO THE VALUE OF MATERIALS.—
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(A) ORIGINATINGMATERIAL.—The following expenses, if not included

in the value of an originating material calculated under paragraph (1), may be added

to the value of the originating material:

(i) The costs of freight, insurance, packing, and all other costs incurred in

transporting the material within or between the territory of Peru, the United States,

or both, to the location of the producer.

(ii) Duties, taxes, and customs brokerage fees on the material paid in the

territory of Peru, the United States, or both, other than duties or taxes that are

waived, refunded, refundable, or otherwise recoverable, including credit against

duty or tax paid or payable.

(iii) The cost of waste and spoilage resulting from the use of thematerial in

the production of the good, less the value of renewable scrap or byproducts.

(B) NONORIGINATING MATERIAL.—The following expenses, if

included in the value of a nonoriginating material calculated under paragraph (1),

may be deducted from the value of the nonoriginating material:

(i) The costs of freight, insurance, packing, and all other costs incurred in

transporting the material within or between the territory of Peru, the United States,

or both, to the location of the producer.

(ii) Duties, taxes, and customs brokerage fees on the material paid in the

territory of Peru, the United States, or both, other than duties or taxes that are

waived, refunded, refundable, or otherwise recoverable, including credit against

duty or tax paid or payable.

(iii) The cost of waste and spoilage resulting from the use of thematerial in

the production of the good, less the value of renewable scrap or byproducts.

(iv) The cost of originating materials used in the production of the

nonoriginating material in the territory of Peru, the United States, or both.

(e) ACCUMULATION.—

(1) ORIGINATING MATERIALS USED IN PRODUCTION OF GOODS

OF ANOTHER COUNTRY.—Originating materials from the territory of Peru or

the United States that are used in the production of a good in the territory of the

other country shall be considered to originate in the territory of such other country.

(2) MULTIPLE PRODUCERS.—A good that is produced in the territory of

Peru, the United States, or both, by 1 or more producers, is an originating good if

the good satisfies the requirements of subsection (b) and all other applicable

requirements of this section.

(f) DE MINIMIS AMOUNTS OF NONORIGINATING MATERIALS.—

(1) IN GENERAL.—Except as provided in paragraphs (2) and (3), a good that

does not undergo a change in tariff classification pursuant to Annex 4.1 of the

Agreement is an originating good if—

(A)(i) the value of all nonoriginating materials that—

(I) are used in the production of the good, and
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(II) do not undergo the applicable change in tariff classification (set forth

in Annex 4.1 of the Agreement), does not exceed 10 percent of the adjusted value of

the good;

(ii) the good meets all other applicable requirements of this section; and

(iii) the value of such nonoriginating materials is included in the value of

nonoriginating materials for any applicable regional value-content requirement for

the good; or

(B) the good meets the requirements set forth in paragraph 2 of Annex 4.6 of

the Agreement.

(2) EXCEPTIONS.—Paragraph (1) does not apply to the following:

(A) A nonoriginating material provided for in chapter 4, or a nonoriginating

dairy preparation containing over 10 percent by weight of milk solids provided for

in subheading 1901.90 or 2106.90, that is used in the production of a good provided

for in chapter 4.

(B) A nonoriginating material provided for in chapter 4, or a nonoriginating

dairy preparation containing over 10 percent by weight of milk solids provided for

in subheading 1901.90, that is used in the production of any

of the following goods:

(i) Infant preparations containing over 10 percent byweight of milk solids

provided for in subheading 1901.10.

(ii) Mixes and doughs, containing over 25 percent by weight of butterfat,

not put up for retail sale, provided for in subheading 1901.20.

(iii) Dairy preparations containing over 10 percent byweight ofmilk solids

provided for in subheading 1901.90 or 2106.90.

(iv) Goods provided for in heading 2105.

(v) Beverages containing milk provided for in subheading 2202.90.

(vi) Animal feeds containing over 10 percent by weight of milk solids

provided for in subheading 2309.90.

(C) A nonoriginating material provided for in heading 0805, or any of

subheadings 2009.11 through 2009.39, that is used in the production of a good

provided for in any of subheadings 2009.11 through 2009.39, or in fruit or

vegetable juice of any single fruit or vegetable, fortified with minerals or vitamins,

concentrated or unconcentrated, provided for in subheading 2106.90 or 2202.90.

(D) A nonoriginating material provided for in heading 0901 or 2101 that is

used in the production of a good provided for in heading 0901 or 2101.

(E) a nonoriginating material provided for in chapter 15 that is used in the

production of a good provided for in any of headings 1501 through 1508, or any of

headings 1511 through 1515.

(F) A nonoriginating material provided for in heading 1701 that is used in the

production of a good provided for in any of headings 1701 through 1703.

(G) A nonoriginating material provided for in chapter 17 that is used in the

production of a good provided for in subheading 1806.10.
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(H) Except as provided in subparagraphs (A) through (G) and Annex 4.1 of

the Agreement, a nonoriginating material used in the production of a good provided

for in any of chapters 1 through 24, unless the nonoriginating material is provided

for in a different subheading than the good for which origin is being determined

under this section.

(I) A nonoriginating material that is a textile or apparel good.

(3) TEXTILE OR APPAREL GOODS.—

(A) IN GENERAL.—Except as provided in subparagraph

(B), a textile or apparel good that is not an originating good because certain

fibers or yarns used in the production of the component of the good that determines

the tariff classification of the good do not undergo an applicable change in tariff

classification, set forth in Annex 3–A of the Agreement, shall be considered to be

an originating good if—

(i) the total weight of all such fibers or yarns in that component is notmore

than 10 percent of the total weight of that component; or

(ii) the yarns are those described in section 204(b)(3)(B)(vi)(IV) of the

Andean Trade Preference Act (19 U.S.C. 3203(b)(3)(B)(vi)(IV)) (as in effect on the

date of the enactment of this Act).

(B) CERTAIN TEXTILE OR APPAREL GOODS.—A textile or apparel

good containing elastomeric yarns in the component of the good that determines the

tariff classification of the good shall be considered to be an originating good only if

such yarns are wholly formed in the territory of Peru, the United States, or both.

(C) YARN, FABRIC, OR FIBER.—For purposes of this paragraph, in the

case of a good that is a yarn, fabric, or fiber, the term ‘‘component of the good that

determines the tariff classification of the good’’ means all of the fibers in the good.

(g) FUNGIBLE GOODS AND MATERIALS.—

(1) IN GENERAL.—

(A) CLAIM FOR PREFERENTIAL TARIFF TREATMENT.—A person

claiming that a fungible good or fungible material is an originating good may base

the claim either on the physical segregation of the fungible good or fungible

material or by using an inventory management method with respect to the fungible

good or fungible material.

(B) INVENTORY MANAGEMENT METHOD.—In this subsection, the

term ‘‘inventory management method’’ means—

(i) averaging;

(ii) ‘‘last-in, first-out’’;

(iii) ‘‘first-in, first-out’’; or

(iv) any other method—

(I) recognized in the generally accepted accounting principles of the

country in which the production is performed (whether Peru or the United States);

or

(II) otherwise accepted by that country.



- 1717 -

(2) ELECTIONOF INVENTORYMETHOD.—Aperson selecting an inventory

management method under paragraph (1) for a particular fungible good or fungible

material shall continue to use that method for that fungible good or fungible

material throughout the fiscal year of such person.

(h) ACCESSORIES, SPARE PARTS, OR TOOLS.—

(1) IN GENERAL.—Subject to paragraphs (2) and (3), accessories, spare parts,

or tools delivered with a good that form part of the good’s standard accessories,

spare parts, or tools shall—

(A) be treated as originating goods if the good is an originating good; and

(B) be disregarded in determining whether all the nonoriginating materials

used in the production of the good undergo the applicable change in tariff

classification set forth in Annex 4.1 of the Agreement.

(2) CONDITIONS.—Paragraph (1) shall apply only if—

(A) the accessories, spare parts, or tools are classified with and not invoiced

separately from the good, regardless of whether such accessories, spare parts, or

tools are specified or are separately identified in the invoice for the good; and

(B) the quantities and value of the accessories, spare parts, or tools are

customary for the good.

(3) REGIONAL VALUE-CONTENT.—If the good is subject to a regional

value-content requirement, the value of the accessories, spare parts, or tools shall be

taken into account as originating or nonoriginating materials, as the case may be, in

calculating the regional value-content of the good.

(i) PACKAGING MATERIALS AND CONTAINERS FOR RETAIL SALE.—

Packaging materials and containers in which a good is packaged for retail sale, if

classified with the good, shall be disregarded in determining whether all the

nonoriginating materials used in the production of the good undergo the applicable

change in tariff classification set forth in Annex 3–A or Annex 4.1 of the

Agreement, and, if the good is subject to a regional value-content requirement, the

value of such packaging materials and containers shall be taken into account as

originating or nonoriginating materials, as the case may be, in calculating the

regional value-content of the good.

(j) PACKINGMATERIALSANDCONTAINERSFORSHIPMENT.—Packing

materials and containers for shipment shall be disregarded in determiningwhether a

good is an originating good.

(k) INDIRECT MATERIALS.—An indirect material shall be treated as an

originating material without regard to where it is produced.

(l) TRANSIT ANDTRANSHIPMENT.—Agood that has undergone production

necessary to qualify as an originating good under subsection (b) shall not be

considered to be an originating good if, subsequent to that production, the good—

(1) undergoes further production or any other operation outside the territory of

Peru or the United States, other than unloading, reloading, or any other operation

necessary to preserve the good in good condition or to transport the good to the

territory of Peru or the United States; or
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(2) does not remain under the control of customs authorities in the territory of a

country other than Peru or the United States.

(m) GOODSCLASSIFIABLEASGOODSPUTUP INSETS.—Notwithstanding

the rules set forth in Annex 3–A and Annex 4.1 of the Agreement, goods

classifiable as goods put up in sets for retail sale as provided for in General Rule of

Interpretation 3 of the HTS shall not be considered to be originating goods unless—

(1) each of the goods in the set is an originating good; or

(2) the total value of the nonoriginating goods in the set does not exceed—

(A) in the case of textile or apparel goods, 10 percent of the adjusted value of

the set; or

(B) in the case of a good, other than a textile or apparel good, 15 percent of

the adjusted value of the set. (n) DEFINITIONS.—In this section:

(1) ADJUSTED VALUE.—The term ‘‘adjusted value’’ means the value

determined in accordance with Articles 1 through 8, Article 15, and the

corresponding interpretive notes, of the Agreement on Implementation of Article

VII of the General Agreement on Tariffs and Trade 1994 referred to in section

101(d)(8) of the Uruguay Round Agreements Act (19 U.S.C. 3511(d)(8)), adjusted,

if necessary, to exclude any costs, charges, or expenses incurred for transportation,

insurance, and related services incident to the international shipment of the

merchandise from the country of exportation to the place of importation.

(2) CLASS OF MOTOR VEHICLES.—The term ‘‘class of motor vehicles’’

means any one of the following categories of motor vehicles:

(A) Motor vehicles provided for in subheading 8701.20, 8704.10, 8704.22,

8704.23, 8704.32, or 8704.90, or heading 8705 or 8706, or motor vehicles for the

transport of 16 or more persons provided for in subheading 8702.10 or 8702.90.

(B) Motor vehicles provided for in subheading 8701.10 or any of

subheadings 8701.30 through 8701.90.

(C) Motor vehicles for the transport of 15 or fewer persons provided for in

subheading 8702.10 or 8702.90, or motor vehicles provided for in subheading

8704.21 or 8704.31.

(D) Motor vehicles provided for in any of subheadings 8703.21 through

8703.90.

(3) FUNGIBLE GOOD OR FUNGIBLE MATERIAL.—The term ‘‘fungible

good’’ or ‘‘fungible material’’ means a good or material, as the case may be, that is

interchangeable with another good or material for commercial purposes and the

properties of which are essentially identical to such other good or material.

(4) GENERALLY ACCEPTED ACCOUNTING PRINCIPLES.—The term

‘‘generally accepted accounting principles’’ means the recognized consensus or

substantial authoritative support in the territory of Peru or the United States, as the

case may be, with respect to the recording of revenues, expenses, costs, assets, and

liabilities, the disclosure of information, and the preparation of financial statements.

The principles may encompass broad guidelines of general application as well as

detailed standards, practices, and procedures.
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(5) GOOD WHOLLY OBTAINED OR PRODUCED ENTIRELY IN

THE TERRITORY OF PERU, THE UNITED STATES, OR BOTH.—The term

‘‘good wholly obtained or produced entirely in the territory of Peru, the United

States, or both’’ means any of the following:

(A) Plants and plant products harvested or gathered in the territory of Peru,

the United States, or both.

(B) Live animals born and raised in the territory of Peru, the United States,

or both.

(C) Goods obtained in the territory of Peru, the United States, or both from

live animals.

(D) Goods obtained from hunting, trapping, fishing, or aquaculture

conducted in the territory of Peru, the United States, or both.

(E) Minerals and other natural resources not included in subparagraphs (A)

through (D) that are extracted or taken from the territory of Peru, the United States,

or both.

(F) Fish, shellfish, and other marine life taken from the sea, seabed, or

subsoil outside the territory of Peru or the United States by—

(i) a vessel that is registered or recorded with Peru and flying the flag of

Peru; or

(ii) a vessel that is documented under the laws of the United States.

(G) Goods produced on board a factory ship from goods referred to in

subparagraph (F), if such factory ship—

(i) is registered or recorded with Peru and flies the flag of Peru; or

(ii) is a vessel that is documented under the laws of the United States.

(H)(i) Goods taken by Peru or a person of Peru from the seabed or subsoil

outside the territorial waters of Peru, if Peru has rights to exploit such seabed or

subsoil.

(ii) Goods taken by the United States or a person of the United States from

the seabed or subsoil outside the territorial waters of the United States, if theUnited

States has rights to exploit such seabed or subsoil.

(I) Goods taken from outer space, if the goods are obtained by Peru or the

United States or a person of Peru or the United States and not processed in the

territory of a country other than Peru or the United States.

(J) Waste and scrap derived from—

(i) manufacturing or processing operations in the territory of Peru, the

United States, or both; or

(ii) used goods collected in the territory of Peru, theUnited States, or both,

if such goods are fit only for the recovery of raw materials.

(K) Recovered goods derived in the territory of Peru, the United States, or

both, from used goods, and used in the territory of Peru, the United States, or both,

in the production of remanufactured goods.

(L) Goods, at any stage of production, produced in the territory of Peru, the

United States, or both, exclusively from—
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(i) goods referred to in any of subparagraphs (A) through (J), or

(ii) the derivatives of goods referred to in clause (i).

(6) IDENTICAL GOODS.—The term ‘‘identical goods’’ means goods that are

the same in all respects relevant to the rule of origin that qualifies the goods as

originating goods.

(7) INDIRECTMATERIAL.—The term ‘‘indirect material’’ means a good used

in the production, testing, or inspection of another good but not physically

incorporated into that other good, or a good used in the maintenance of buildings or

the operation of equipment associated with the production of another good,

including—

(A) fuel and energy;

(B) tools, dies, and molds;

(C) spare parts and materials used in the maintenance of equipment or

buildings;

(D) lubricants, greases, compounding materials, and other materials used in

production or used to operate equipment or buildings;

(E) gloves, glasses, footwear, clothing, safety equipment, and supplies;

(F) equipment, devices, and supplies used for testing or inspecting the good;

(G) catalysts and solvents; and

(H) any other goods that are not incorporated into the other good but the use

of which in the production of the other good can reasonably be demonstrated to be a

part of that production.

(8) MATERIAL.—The term ‘‘material’’ means a good that is used in the

production of another good, including a part or an ingredient.

(9) MATERIALTHAT IS SELF-PRODUCED.—The term ‘‘material that is self-

produced’’ means an originating material that is produced by a producer of a good

and used in the production of that good.

(10) MODELLINEOFMOTORVEHICLES.—The term ‘‘model line of motor

vehicles’’ means a group of motor vehicles having the same platform or model

name.

(11) NET COST.—The term ‘‘net cost’’ means total cost minus sales promotion,

marketing, and after-sales service costs, royalties, shipping and packing costs, and

non-allowable interest costs that are included in the total cost.

(12) NONALLOWABLE INTEREST COSTS.—The term ‘‘nonallowable

interest costs’’ means interest costs incurred by a producer that exceed 700 basis

points above the applicable official interest rate for comparable maturities of the

country in which the producer is located.

(13) NONORIGINATING GOOD OR NONORIGINATING MATERIAL.—

The terms ‘‘nonoriginating good’’ and ‘‘nonoriginating material’’ mean a good or

material, as the case may be, that does not qualify as originating under this section.

(14) PACKING MATERIALS AND CONTAINERS FOR SHIPMENT.—
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The term ‘‘packing materials and containers for shipment’’ means goods used to

protect another good during its transportation and does not include the packaging

materials and containers in which the other good is packaged for retail sale.

(15) PREFERENTIAL TARIFF TREATMENT.—The term ‘‘preferential tariff

treatment’’ means the customs duty rate, and he treatment under article 2.10.4 of

the Agreement, that are applicable to an originating good pursuant to the

Agreement.

(16) PRODUCER.—The term ‘‘producer’’ means a person who engages in the

production of a good in the territory of Peru or the United States.

(17) PRODUCTION.—The term ‘‘production’’ means growing, mining,

harvesting, fishing, raising, trapping, hunting, manufacturing, processing,

assembling, or disassembling a good.

(18) REASONABLYALLOCATE.—The term ‘‘reasonably allocate’’ means to

apportion in a manner that would be appropriate under generally accepted

accounting principles.

(19) RECOVEREDGOODS.—The term ‘‘recovered goods’’meansmaterials in

the form of individual parts that are the result of—

(A) the disassembly of used goods into individual parts; and

(B) the cleaning, inspecting, testing, or other processing that is necessary for

improvement to sound working condition of such individual parts.

(20) REMANUFACTUREDGOOD.—The term ‘‘remanufactured good’’means

an industrial good assembled in the territory of Peru or the United States, or both,

that is classified under chapter 84, 85, 87, or 90 or heading 9402, other than a good

classified under heading 8418 or 8516, and that—

(A) is entirely or partially comprised of recovered goods; and

(B) has a similar life expectancy and enjoys a factory warranty similar to

such a good that is new.

(21) TOTAL COST.—

(A) IN GENERAL.—The term ‘‘total cost’’—

(i) means all product costs, period costs, and other costs for a good

incurred in the territory of Peru, the United States, or both; and

(ii) does not include profits that are earned by the producer, regardless of

whether they are retained by the producer or paid out to other persons as dividends,

or taxes paid on those profits, including capital gains taxes.

(B) OTHER DEFINITIONS.—In this paragraph:

(i) PRODUCT COSTS.—The term ‘‘product costs’’ means costs that are

associated with the production of a good and include the value of materials, direct

labor costs, and direct overhead.

(ii) PERIOD COSTS.—The term ‘‘period costs’’ means costs, other than

product costs, that are expensed in the period in which they are incurred, such as

selling expenses and general and administrative expenses.
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(iii) OTHER COSTS.—The term ‘‘other costs’’ means all costs recorded

on the books of the producer that are not product costs or period costs, such as

interest.

(22) USED.—The term ‘‘used’’ means utilized or consumed in the production of

goods.

(o) PRESIDENTIAL PROCLAMATION AUTHORITY.—

(1) IN GENERAL.—The President is authorized to proclaim, as part of the

HTS—

(A) the provisions set forth in Annex 3–A and Annex 4.1 of the Agreement;

and

(B) any additional subordinate category that is necessary to carry out this title

consistent with the Agreement.

(2) FABRICS AND YARNS NOT AVAILABLE IN COMMERCIAL

QUANTITIES IN THE UNITED STATES.—The President is authorized to

proclaim that a fabric or yarn is added to the list in Annex 3–B of the Agreement in

an unrestricted quantity, as provided in article 3.3.5(e) of the Agreement.

(3) MODIFICATIONS.—

(A) IN GENERAL.—Subject to the consultation and layover provisions of

section 104, the President may proclaimmodifications to the provisions proclaimed

under the authority of paragraph (1)(A), other than provisions of chapters 50

through 63 (as included in Annex 3–A of the Agreement).

(B) ADDITIONAL PROCLAMATIONS.—Notwithstanding subparagraph

(A), and subject to the consultation and layover provisions of section 104, the

President may proclaim before the end of the 1-year period beginning on the date of

the enactment of this Act, modifications to correct any typographical, clerical, or

other nonsubstantive technical error regarding the provisions of chapters 50 through

63 (as included in Annex 3–A of the Agreement).

(4) FABRICS, YARNS, OR FIBERS NOT AVAILABLE IN COMMERCIAL

QUANTITIES IN PERU AND THE UNITED STATES.—

(A) IN GENERAL.—Not withstanding paragraph (3)(A), the list of fabrics, yarns,

and fibers set forth in Annex 3–B of the Agreement may be modified as provided

for in this paragraph.

(B) DEFINITIONS.—In this paragraph:

(i) The term ‘‘interested entity’’means theGovernment of Peru, a potential

or actual purchaser of a textile or apparel good, or a potential or actual supplier of a

textile or apparel good.

(ii) All references to ‘‘day’’ and ‘‘days’’ exclude Saturdays, Sundays, and

legal holidays observed by the Government of the United States.

(C) REQUESTS TO ADD FABRICS, YARNS, OR FIBERS.—

(i) An interested entitymay request the President to determine that a fabric,

yarn, or fiber is not available in commercial quantities in a timely manner in Peru

and the United States and to add that fabric, yarn, or fiber to the list in Annex 3–B

of the Agreement in a restricted or unrestricted quantity.
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(ii) After receiving a request under clause (i), the President may

determine whether—

(I) the fabric, yarn, or fiber is available in commercial quantities in a

timely manner in Peru or the United States; or

(II) any interested entity objects to the request.

(iii) The President may, within the time periods specified in clause (iv),

proclaim that the fabric, yarn, or fiber that is the subject of the request is added to

the list in Annex 3–B of the Agreement in an unrestricted quantity, or in any

restricted quantity that the President may establish, if the President has determined

under clause (ii)

that—

(I) the fabric, yarn, or fiber is not available in commercial quantities in

a timely manner in Peru and the United States; or

(II) no interested entity has objected to the request.

(iv) The time periods within which the President may issue a proclamation

under clause (iii) are—

(I) not later than 30 days after the date on which a request is submitted

under clause (i); or

(II) not later than 44 days after the request is submitted, if the

President determines, within 30 days after the date on which the request is

submitted, that the President does not have sufficient information to make a

determination under clause (ii).

(v) Notwithstanding section 103(a)(2), a proclamation made under clause

(iii) shall take effect on the date on which the text of the proclamation is published

in the Federal Register.

(vi) Not later than 6 months after proclaiming under clause (iii) that a

fabric, yarn, or fiber is added to the list in Annex 3–B of the Agreement in a

restricted quantity, the President may eliminate the restriction if the President

determines that the fabric, yarn, or fiber is not available in commercial quantities in

a timely manner in Peru and the United States.

(D) DEEMED APPROVAL OF REQUEST.—If, after an interested entity

submits a request under subparagraph (C)(i), the President does not, within the

applicable time period specified in subparagraph (C)(iv), make a determination

under subparagraph (C)(ii) regarding the request, the fabric, yarn, or fiber that is the

subject of the request shall be considered to be added, in an unrestricted quantity, to

the list in Annex 3–B of the Agreement beginning—

(i) 45 days after the date on which the request was submitted; or

(ii) 60 days after the date on which the request was submitted, if the

President made a determination under subparagraph (C)(iv)(II).

(E) REQUESTS TO RESTRICT OR REMOVE FABRICS, YARNS, OR

FIBERS.—
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(i) Subject to clause (ii), an interested entity may request the President to

restrict the quantity of, or remove from the list in Annex 3–B of the Agreement, any

fabric, yarn, or fiber—

(I) that has been added to that list in an unrestricted quantity pursuant to

paragraph (2) or subparagraph (C)(iii) or (D) of this paragraph; or

(II) with respect to which the President has eliminated a restriction under

subparagraph (C)(vi).

(ii) An interested entity may submit a request under clause (i) at any time

beginning 6 months after the date of the action described in subclause (I) or (II) of

that clause.

(iii) Not later than 30 days after the date on which a request under clause

(i) is submitted, the President may proclaim an action provided for under clause (i)

if the President determines that the fabric, yarn, or fiber that is the subject of the

request is available in commercial quantities in a timely manner in Peru or the

United States.

(iv) A proclamation under clause (iii) shall take effect no earlier than the

date that is 6 months after the date on which the text of the proclamation is

published in the Federal Register.

(F) PROCEDURES.—The President shall establish procedures—

(i) governing the submission of a request under subparagraphs (C) and

(E); and

(ii) providing an opportunity for interested entities to submit comments

and supporting evidence before the President makes a determination under

subparagraph (C) (ii) or (vi) or (E)(iii).

SEC. 204. CUSTOMS USER FEES.
[Omitted: Amendment to section 13031(b)(10) of the Consolidated Budget

Reconciliation Act of 1985 (reprinted elsewhere).]

SEC. 205. DISCLOSURE OF INCORRECT INFORMATION; FALSE
CERTIFICATIONS
OF ORIGIN; DENIAL OF PREFERENTIAL TARIFF TREATMENT.
(a) DISCLOSURE OF INCORRECT INFORMATION.—Section 592 of the

Tariff Act of 1930 (19 U.S.C. 1592) is amended—

(1) in subsection (c)—

(A) by redesignating paragraph (10) as paragraph (11); and

(B) by inserting after paragraph (9) the following new paragraph:

‘‘(10) PRIOR DISCLOSURE REGARDING CLAIMS UNDER THE UNITED

STATES-PERU TRADE PROMOTION AGREEMENT.—An importer shall not

be subject to penalties under subsection (a) for making an incorrect claim that a

good qualifies as an originating good under section 203 of the United States-Peru

Trade Promotion Agreement Implementation Act if the importer, in accordance

with regulations issued by the Secretary of the Treasury, promptly and voluntarily

makes a corrected declaration and pays any duties owing with respect to that

good.’’; and
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(2) by adding at the end the following new subsection:

‘‘(i) FALSECERTIFICATIONSOFORIGINUNDERTHEUNITEDSTATES-

PERU TRADE PROMOTION AGREEMENT.—

‘‘(1) IN GENERAL.—Subject to paragraph (2), it is unlawful for any person to

certify falsely, by fraud, gross negligence, or negligence, in a PTPA certification of

origin (as defined in section 508(h)(1)(B) of this Act) that a good exported from the

United States qualifies as an originating good under the rules of origin provided for

in section 203 of the United States-Peru Trade Promotion Agreement

Implementation Act. The procedures and penalties of this section that apply to a

violation of subsection (a) also apply to a violation of this subsection.

‘‘(2) PROMPT AND VOLUNTARY DISCLOSURE OF INCORRECT

INFORMATION.—No penalty shall be imposed under this subsection if, promptly

after an exporter or producer that issued a PTPA certification of origin has reason to

believe that such certification contains or is based on incorrect information, the

exporter or producer voluntarily provides written notice of such incorrect

information to every person to whom the certification was issued.

‘‘(3) EXCEPTION.—A person shall not be considered to have violated

paragraph (1) if—

‘‘(A) the information was correct at the time it was provided in a PTPA

certification of origin but was later rendered incorrect due to a change in

circumstances; and

‘‘(B) the person promptly and voluntarily provides written notice of the

change in circumstances to all persons to whom the person provided the

certification.’’.

(b) DENIALOF PREFERENTIAL TARIFF TREATMENT.—Section 514 of the

Tariff Act of 1930 (19 U.S.C. 1514) is amended by adding at the end the following

new subsection:

‘‘(i) DENIAL OF PREFERENTIAL TARIFF TREATMENT UNDER THE

UNITED STATES-PERU TRADE PROMOTION AGREEMENT.—If U.S.

Customs and Border Protection or U.S. Immigration and Customs Enforcement of

the Department of Homeland Security finds indications of a pattern of conduct by

an importer, exporter, or producer of false or unsupported representations that

goods qualify under the rules of origin provided for in section 203 of the United

States-Peru Trade Promotion Agreement Implementation Act, U.S. Customs and

Border Protection, in accordance with regulations issued by the Secretary of the

Treasury, may suspend preferential tariff treatment under the United States-Peru

Trade Promotion Agreement to entries of identical goods covered by subsequent

representations by that importer, exporter, or producer until U.S. Customs and

Border Protection determines that representations of that person are in conformity

with such section 203.’’.

SEC. 206. RELIQUIDATION OF ENTRIES.
Subsection (d) of section 520 of the Tariff Act of 1930 (19 U.S.C. 1520(d)) is

amended in the matter preceding paragraph (1)—
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(1) by striking ‘‘or’’; and

(2) by striking ‘‘for which’’ and inserting ‘‘, or section 203 of the United States-

Peru Trade Promotion Agreement Implementation Act for which’’.

SEC. 207. RECORDKEEPING REQUIREMENTS.
Section 508 of the Tariff Act of 1930 (19 U.S.C. 1508) is amended—

(1) by redesignating subsection (h) as subsection (i);

(2) by inserting after subsection (g) the following new subsection:

‘‘(h) CERTIFICATIONS OF ORIGIN FOR GOODS EXPORTED UNDER

THE UNITED STATES-PERU TRADE PROMOTION AGREEMENT.—

‘‘(1) DEFINITIONS.—In this subsection:

‘‘(A) RECORDS AND SUPPORTING DOCUMENTS.—The term

‘records and supporting documents’ means, with respect to an exported good under

paragraph (2), records and documents related to the origin of the good, including—

‘‘(i) the purchase, cost, and value of, and payment for, the good;

‘‘(ii) the purchase, cost, and value of, and payment for, all materials,

including indirect materials, used in the production of the good; and

‘‘(iii) the production of the good in the form in which it was exported.

‘‘(B) PTPA CERTIFICATION OF ORIGIN.—The term ‘PTPA

certification of origin’ means the certification established under article 4.15 of the

United States-Peru Trade Promotion Agreement that a good qualifies as an

originating

good under such Agreement.

‘‘(2) EXPORTS TO PERU.—Any personwho completes and issues a PTPA

certification of origin for a good exported from the United States shall make, keep,

and, pursuant to rules and regulations promulgated by the Secretary of the Treasury,

render for examination and inspection all records and supporting documents related

to the origin of the good (including the certification or copies thereof).

‘‘(3) RETENTION PERIOD.—The person who issues a PTPA certification

of origin shall keep the records and supporting documents relating to that

certification of origin for a period of at least 5 years after the date on which the

certification is issued.’’; and

(3) in subsection (i), as so redesignated—

(A) by striking ‘‘(f) or (g)’’ and inserting ‘‘(f), (g), or (h)’’; and

(B) by striking ‘‘either such subsection’’ and inserting ‘‘any such

subsection’’.

SEC. 208. ENFORCEMENT RELATING TO TRADE IN TEXTILE OR
APPAREL GOODS.
(a) ACTION DURING VERIFICATION.—

(1) IN GENERAL.—If the Secretary of the Treasury requests the

Government of Peru to conduct a verification pursuant to article 3.2 of the

Agreement for purposes of making a determination under paragraph (2), the

President may direct the Secretary to take appropriate action described in

subsection (b) while the verification is being conducted.
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(2) DETERMINATION.—A determination under this paragraph is a

determination of the Secretary that—

(A) an exporter or producer in Peru is complying with applicable customs

laws, regulations, and procedures regarding trade in textile or apparel goods; or

(B) a claim that a textile or apparel good exported or produced by such

exporter or producer—

(i) qualifies as an originating good under section 203, or

(ii) is a good of Peru, is accurate.

(b) APPROPRIATE ACTION DESCRIBED.—Appropriate action

undersubsection (a)(1) includes—

(1) suspension of preferential tariff treatment under the Agreement with

respect to—

(A) any textile or apparel good exported or produced by the person that is

the subject of a verification under subsection (a)(1) regarding compliance described

in subsection (a)(2)(A), if the Secretary determines that there is insufficient

information to support any claim for preferential tariff treatment that has beenmade

with respect to any such good; or

(B) the textile or apparel good for which a claim of preferential tariff

treatment has beenmade that is the subject of a verification under subsection (a)(1)

regarding a claim described in subsection (a)(2)(B), if the Secretary determines that

there is insufficient information to support that claim;

(2) denial of preferential tariff treatment under the Agreement with respect

to—

(A) any textile or apparel good exported or produced by the person that is

the subject of a verification under subsection (a)(1) regarding compliance described

in subsection (a)(2)(A), if the Secretary determines that the person

has provided incorrect information to support any claim for preferential tariff

treatment that has been made with respect to any such good; or

(B) the textile or apparel good for which a claim of preferential tariff

treatment has beenmade that is the subject of a verification under subsection (a)(1)

regarding a claim described in subsection (a)(2)(B), if the Secretary determines that

a person has provided incorrect information to support that claim;

(3) detention of any textile or apparel good exported or produced by the

person that is the subject of a verification under subsection (a)(1) regarding

compliance described in subsection (a)(2)(A) or a claim described in subsection

(a)(2)(B), if the Secretary determines that there is insufficient information to

determine the country of origin of any such good; and

(4) denial of entry into the United States of any textile or apparel good

exported or produced by the person that is the subject of a verification under

subsection (a)(1) regarding compliance described in subsection (a)(2)(A) or a claim

described in subsection (a)(2)(B), if the Secretary determines that the person has

provided incorrect information as to the country of origin of any such good.
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(c) ACTION ON COMPLETION OF AVERIFICATION.—On completion of a

verification under subsection (a), the President may direct the Secretary to take

appropriate action described in subsection (d) until such time as the Secretary

receives information sufficient to make the determination under subsection (a)(2) or

until such earlier date as the President may direct.

(d) APPROPRIATE ACTION DESCRIBED.—Appropriate action under

subsection (c) includes—

(1) denial of preferential tariff treatment under the Agreement with respect to—

(A) any textile or apparel good exported or produced by the person that is the

subject of a verification under subsection (a)(1) regarding compliance described in

subsection (a)(2)(A), if the Secretary determines that there

is insufficient information to support, or that the person has provided incorrect

information to support, any claim for preferential tariff treatment that has been

made with respect to any such good; or

(B) the textile or apparel good for which a claim of preferential tariff

treatment has beenmade that is the subject of a verification under subsection (a)(1)

regarding a claim described in subsection (a)(2)(B), if the Secretary determines that

there is insufficient information to support, or that a person has provided incorrect

information to support, that claim; and

(2) denial of entry into the United States of any textile or apparel good exported

or produced by the person that is the subject of a verification under subsection

(a)(1) regarding compliance described in subsection (a)(2)(A) or a claim described

in subsection (a)(2)(B), if the Secretary determines that there is insufficient

information to determine, or that the person has provided incorrect information as

to, the country of origin of any such good.

(e) PUBLICATION OF NAME OF PERSON.—In accordance with article 3.2.6

of the Agreement, the Secretary may publish the name of any person that the

Secretary has determined—

(1) is engaged in circumvention of applicable laws, regulations, or procedures

affecting trade in textile or apparel goods; or

(2) has failed to demonstrate that it produces, or is capable of producing, textile

or apparel goods.

SEC. 209. REGULATIONS.
The Secretary of the Treasury shall prescribe such regulations asmaybe necessary

to carry out—

(1) subsections (a) through (n) of section 203;

(2) the amendment made by section 204; and

(3) any proclamation issued under section 203(o).

TITLE III—RELIEF FROM IMPORTS

SEC. 301. DEFINITIONS.
In this title:
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(1) PERUVIANARTICLE.—The term ‘‘Peruvian article’’ means an article that

qualifies as an originating good under section 203(b).

(2) PERUVIAN TEXTILE OR APPAREL ARTICLE.—The term ‘‘Peruvian

textile or apparel article’’ means a textile or apparel good (as defined in section

3(4)) that is a Peruvian article.

Subtitle A—Relief From Imports Benefiting
From the Agreement

SEC. 311. COMMENCING OF ACTION FOR RELIEF.
(a) FILING OF PETITION.—A petition requesting action under this subtitle for

the purpose of adjusting to the obligations of the United States under theAgreement

may be filed with the Commission by an entity, including a trade association, firm,

certified or recognized union, or group of workers, that is representative of an

industry. The Commission shall transmit a copy of any petition filed under this

subsection to the United States Trade Representative.

(b) INVESTIGATIONANDDETERMINATION.—Upon the filing of a petition

under subsection (a), the Commission, unless subsection (d) applies, shall promptly

initiate an investigation to determine whether, as a result of the reduction or

elimination of a duty provided for under the Agreement, a Peruvian article is being

imported into the United States in such increased quantities, in absolute terms or

relative to domestic production, and under such conditions that imports of the

Peruvian article constitute a substantial cause of serious injury or threat thereof to

the domestic industry producing an article that is like, or directly competitive with,

the imported article.

(c) APPLICABLE PROVISIONS.—The following provisions of section 202 of

the Trade Act of 1974 (19 U.S.C. 2252) apply with respect to any investigation

initiated under subsection (b): (1) Paragraphs (1)(B) and (3) of subsection (b).

(2) Subsection (c). (3) Subsection (i).

(d) ARTICLES EXEMPT FROM INVESTIGATION.—No investigationmaybe

initiated under this section with respect to any Peruvian article if, after the date on

which the Agreement enters into force, import relief has been providedwith respect

to that Peruvian article under this subtitle.

SEC. 312. COMMISSION ACTION ON PETITION.
(a) DETERMINATION.—Not later than 120 days after the date on which an

investigation is initiated under section 311(b) with respect to a petition, the

Commission shall make the determination required under that section.

(b) APPLICABLE PROVISIONS.—For purposes of this subtitle, the provisions

of paragraphs (1), (2), and (3) of section 330(d) of the Tariff Act of 1930 (19

U.S.C. 1330(d) (1), (2), and (3)) shall be applied with respect to determinations and

findings made under this section as if such determinations and findings were made

under section 202 of the Trade Act of 1974 (19 U.S.C. 2252).
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(c) ADDITIONAL FINDING AND RECOMMENDATION IF

DETERMINATION

AFFIRMATIVE.—

(1) IN GENERAL.—If the determination made by the Commission under

subsection (a) with respect to imports of an article is affirmative, or if the President

may consider a determination of the Commission to be an affirmative determination

as provided for under paragraph (1) of section 330(d) of the Tariff Act of 1930 (19

U.S.C. 1330(d)), the Commission shall find, and recommend to the President in the

report required under subsection (d), the amount of import relief that is necessary to

remedy or prevent the injury found by the Commission in the determination and to

facilitate the efforts of the domestic industry to make a positive adjustment to

import competition.

(2) LIMITATION ON RELIEF.—The import relief recommended by the

Commission under this subsection shall be limited to the relief described in section

313(c).

(3) VOTING; SEPARATE VIEWS.—Only those members of the Commission

who voted in the affirmative under subsection (a) are eligible to vote on the

proposed action to remedy or prevent the injury found by the Commission.

Members of the Commission who did not vote in the affirmative may submit, in the

report required under subsection (d), separate views regarding what action, if any,

should be taken to remedy or prevent the injury.

(d) REPORT TO PRESIDENT.—Not later than the date that is 30 days after the

date on which a determination is made under subsection (a) with respect to an

investigation, the Commission shall submit to the President a report that includes—

(1) the determination made under subsection (a) and an explanation of the basis

for the determination;

(2) if the determination under subsection (a) is affirmative, any findings and

recommendations for import relief made under subsection (c) and an explanation of

the basis for each recommendation; and

(3) any dissenting or separate views bymembers of the Commission regarding the

determination referred to in paragraph (1) and any finding or recommendation

referred to in paragraph (2).

(e) PUBLIC NOTICE.—Upon submitting a report to the President under

subsection (d), the Commission shall promptly make public the report (with the

exception of information which the Commission determines to be confidential) and

shall publish a summary of the report in the Federal Register.

SEC. 313. PROVISION OF RELIEF.
(a) IN GENERAL.—Not later than the date that is 30 days after the date on which

the President receives the report of the Commission in which the Commission’s

determination under section 312(a) is affirmative, or which contains a determination

under section 312(a) that the President considers to be affirmative under paragraph

(1) of section 330(d) of the Tariff Act of 1930 (19 U.S.C. 1330(d)(1)), the

President, subject to subsection (b), shall provide relief from imports of the article
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that is the subject of such determination to the extent that the President determines

necessary to remedy or prevent the injury found by the Commission and to facilitate

the efforts of the domestic industry to make a positive adjustment to import

competition.

(b) EXCEPTION.—The President is not required to provide import relief under

this section if the President determines that the provision of the import relief will

not provide greater economic and social benefits than costs.

(c) NATURE OF RELIEF.—

(1) IN GENERAL.—The import relief that the President is authorized to provide

under this section with respect to imports of an article is as follows:

(A) The suspension of any further reduction provided for under Annex 2.3 of

the Agreement in the duty imposed on the article.

(B) An increase in the rate of duty imposed on the article to a level that does

not exceed the lesser of—

(i) the column 1 general rate of duty imposed under the HTS on like

articles at the time the import relief is provided; or

(ii) the column 1 general rate of duty imposed under the HTS on like

articles on the day before the date on which the Agreement enters into force.

(2) PROGRESSIVE LIBERALIZATION.—If the period for which import relief

is provided under this section is greater than 1 year, the President shall provide for

the progressive liberalization (described in article 8.2.2 of the Agreement) of such

relief at regular intervals during the period of its application.

(d) PERIOD OF RELIEF.—

(1) IN GENERAL.—Subject to paragraph (2), any import relief that the President

provides under this section may not be in effect for more than 2 years.

(2) EXTENSION.—

(A) IN GENERAL.—Subject to subparagraph (C), the President, after

receiving a determination from the Commission under subparagraph (B) that is

affirmative, or which the President considers to be affirmative under paragraph (1)

of section 330(d) of the Tariff Act of 1930 (19 U.S.C. 1330(d)(1)), may extend the

effective period of any import relief provided under this section by up to 2 years, if

the President determines that—

(i) the import relief continues to be necessary to remedy or prevent serious

injury and to facilitate adjustment by the domestic industry to import competition;

and

(ii) there is evidence that the industry is making a positive adjustment to

import competition.

(B) ACTION BY COMMISSION.—

(i) INVESTIGATION.—Upon a petition on behalf of the industry

concerned that is filed with the Commission not earlier than the date that is 9

months, and not later than the date that is 6 months, before the date on which any

action taken under subsection (a) is to terminate, the Commission shall conduct an

investigation to determine whether action under this section continues to be
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necessary to remedy or prevent serious injury and whether there is evidence that the

industry is making a positive adjustment to import competition.

(ii) NOTICEANDHEARING.—The Commission shall publish notice of

the commencement of any proceeding under this subparagraph in the Federal

Register and shall, within a reasonable time thereafter, hold a public hearing at

which the Commission shall afford interested parties and consumers an opportunity

to be present, to present evidence, and to respond to the presentations of other

parties and consumers, and otherwise to be heard.

(iii) REPORT.—The Commission shall submit to the President a report on

its investigation and determination under this subparagraph not later than 60 days

before the action under subsection (a) is to terminate, unless the President specifies

a different date.

(C) PERIODOF IMPORT RELIEF.—Any import relief provided under this

section, including any extensions thereof, may not, in the aggregate, be in effect for

more than 4 years.

(e) RATEAFTERTERMINATIONOF IMPORT RELIEF.—When import relief

under this section is terminated with respect to an article—

(1) the rate of duty on that article after such termination and on or before

December 31 of the year in which such termination occurs shall be the rate that,

according to the Schedule of the United States to Annex 2.3 of the Agreement,

would have been in effect 1 year after the provision of relief under subsection (a);

and

(2) the rate of duty for that article after December 31 of the year in which such

termination occurs shall be, at the discretion of the President, either—

(A) the applicable rate of duty for that article set forth in the Schedule of the

United States to Annex 2.3 of the Agreement; or

(B) the rate of duty resulting from the elimination of the tariff in equal annual

stages ending on the date set forth in the Schedule of the United States to Annex 2.3

of the Agreement for the elimination of the tariff.

(f) ARTICLES EXEMPT FROM RELIEF.—No import relief may be

provided under this section on—

(1) any article that is subject to import relief under—

(A) subtitle B; or

(B) chapter 1 of title II of the Trade Act of 1974

(19 U.S.C. 2251 et seq.); or

(2) any article on which an additional duty assessed under section 202(b) is in

effect.

SEC. 314. TERMINATION OF RELIEF AUTHORITY.
(a) GENERAL RULE.—Subject to subsection (b), no import relief may be

provided under this subtitle after the date that is 10 years after the date onwhich the

Agreement enters into force.

(b) EXCEPTION.—If an article for which relief is provided under this subtitle is

an article for which the period for tariff elimination, set forth in the Schedule of the
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United States to Annex 2.3 of the Agreement, is greater than 10 years, no relief

under this subtitle may be provided for that article after the date on which that

period ends.

SEC. 315. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any import

relief provided by the President under section 313 shall be treated as action taken

under chapter 1 of title II of such Act (19 U.S.C. 2251 et seq.).

SEC. 316. CONFIDENTIAL BUSINESS INFORMATION.
Section 202(a)(8) of the Trade Act of 1974 (19 U.S.C. 2252(a)(8)) is amended in

the first sentence—

(1) by striking ‘‘and’’; and

(2) by inserting before the period at the end ‘‘, and title III of the United States-

Peru Trade Promotion Agreement Implementation Act’’.

Subtitle B—Textile and Apparel Safeguard
Measures

SEC. 321. COMMENCEMENT OF ACTION FOR RELIEF.
(a) IN GENERAL.—A request for action under this subtitle for the purpose of

adjusting to the obligations of the United States under the Agreement may be filed

with the President by an interested party. Upon the filing of a request, the President

shall review the request to determine, from information presented in the request,

whether to commence consideration of the request.

(b) PUBLICATIONOFREQUEST.—If the President determines that the request

under subsection (a) provides the information necessary for the request to be

considered, the President shall publish in the Federal Register a notice of

commencement of consideration of the request, and notice seeking public comments

regarding the request. The notice shall include a summary of the request and the

dates by which comments and rebuttals must be received.

SEC. 322. DETERMINATION AND PROVISION OF RELIEF.
(a) DETERMINATION.—

(1) IN GENERAL.—If a positive determination ismade under section 321(b), the

President shall determine whether, as a result of the elimination of a duty under the

Agreement, a Peruvian textile or apparel article is being imported into the United

States in such increased quantities, in absolute terms or relative to the domestic

market for that article, and under such conditions as to cause serious damage, or

actual threat thereof, to a domestic industry producing an article that is like, or

directly competitive with, the imported article.

(2) SERIOUS DAMAGE.—In making a determination under paragraph (1), the

President—

(A) shall examine the effect of increased imports on the domestic industry, as

reflected in changes in such relevant economic factors as output, productivity,

utilization of capacity, inventories, market share, exports, wages, employment,
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domestic prices, profits and losses, and investment, no one of which is necessarily

decisive; and

(B) shall not consider changes in consumer preference or changes in

technology in the United States as factors supporting a determination of serious

damage or actual threat thereof.

(b) PROVISION OF RELIEF.—

(1) IN GENERAL.—If a determination under subsection (a) is affirmative,

the President may provide relief from imports of the article that is the subject of

such determination, as provided in paragraph (2), to the extent that the President

determines necessary to remedy or prevent the serious damage and to facilitate

adjustment by the domestic industry.

(2) NATURE OF RELIEF.—The relief that the President is authorized to

provide under this subsection with respect to imports of an article is an increase in

the rate of duty imposed on the article to a level that does not exceed the lesser of—

(A) the column 1 general rate of duty imposed under the HTS on like

articles at the time the import relief is provided; or

(B) the column 1 general rate of duty imposed under the HTS on like

articles on the day before the date on which the Agreement enters into force.

SEC. 323. PERIOD OF RELIEF.
(a) IN GENERAL.—Subject to subsection (b), the import relief that the President

provides under section 322(b) may not be in effect for more than 2 years.

(b) EXTENSION.—

(1) IN GENERAL.—Subject to paragraph (2), the President may extend the

effective period of any import relief provided under this subtitle for a period of not

more than 1 year, if the President determines that—

(A) the import relief continues to be necessary to remedy or prevent serious

damage and to facilitate adjustment by the domestic industry to import competition;

and

(B) there is evidence that the industry is making a positive adjustment to

import competition.

(2) LIMITATION.—Any relief provided under this subtitle, including any

extensions thereof, may not, in the aggregate, be in effect for more than 3 years.

SEC. 324. ARTICLES EXEMPT FROM RELIEF.
The President may not provide import relief under this subtitle with respect to an

article if—

(1) import relief previously has been provided under this subtitle with respect to

that article; or

(2) the article is subject to import relief under—

(A) subtitle A; or

(B) chapter 1 of title II of the Trade Act of 1974

(19 U.S.C. 2251 et seq.).

SEC. 325. RATE AFTER TERMINATION OF IMPORT RELIEF.
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On the date on which import relief under this subtitle is terminated with respect to

an article, the rate of duty on that article shall be the rate that would have been in

effect, but for the provision of such relief.

SEC. 326. TERMINATION OF RELIEF AUTHORITY.
No import relief may be provided under this subtitle with respect to any article

after the date that is 5 years after the date on which the Agreement enters into force.

SEC. 327. COMPENSATION AUTHORITY.
For purposes of section 123 of the Trade Act of 1974 (19 U.S.C. 2133), any

import relief provided by the President under this subtitle shall be treated as action

taken under chapter 1 of title II of such Act (19 U.S.C. 2251 et seq.).

SEC. 328. CONFIDENTIAL BUSINESS INFORMATION.
The President may not release information received in connection with an

investigation or determination under this subtitle which the President considers to

be confidential business information unless the party submitting the confidential

business information had notice, at the time of submission, that such information

would be released by the President, or such party subsequently consents to the

release of the information. To the extent a party submits confidential business

information, the party shall also provide a nonconfidential version of the

information in which the confidential business information is summarized or, if

necessary, deleted.

Subtitle C—Cases Under Title II of the
Trade Act of 1974

SEC. 331. FINDINGS AND ACTION ON GOODS OF PERU.
(a) EFFECT OF IMPORTS.—If, in any investigation initiated under chapter 1 of

title II of the Trade Act of 1974 (19 U.S.C. 2251 et seq.), the Commissionmakes an

affirmative determination (or a determination which the President may treat as an

affirmative determination under such chapter by reason of section 330(d) of the

Tariff Act of 1930), the Commission shall also find (and report to the President at

the time such injury determination is submitted to the President) whether imports of

the article of Peru that qualify as originating goods under section 203(b) are a

substantial cause of serious injury or threat thereof.

(b) PRESIDENTIAL DETERMINATION REGARDING IMPORTS OF

PERU.—In determining the nature and extent of action to be taken under chapter 1

of title II of the Trade Act of 1974 (19 U.S.C. 2251 et seq.), the President may

exclude from the action goods of Peru with respect to which the Commission has

made a negative finding under subsection (a).

TITLE IV—PROCUREMENT

SEC. 401. [Omitted – This section amended 19 U.S.C. 2518 (4)(A).]

TITLE V—TRADE IN TIMBER PRODUCTS
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OF PERU

SEC. 501. ENFORCEMENT RELATING TO TRADE IN TIMBER
PRODUCTS
OF PERU.
(a) ESTABLISHMENT OF INTERAGENCYCOMMITTEE.—Not later than 90

days after the date on which the Agreement enters into force, the President shall

establish an Interagency Committee (in this section referred to as the

‘‘Committee’’). The Committee shall be responsible for overseeing the

implementation of Annex 18.3.4 of the Agreement, including by undertaking such

actions and making such determinations provided for in this section that are not

otherwise authorized under law.

(b) AUDIT.—The Committee may request that the Government of Peru conduct

an audit, pursuant to paragraph 6(b) of Annex 18.3.4 of the Agreement, to

determine whether a particular producer or exporter in Peru is complying with all

applicable laws, regulations, and other measures of Peru governing the harvest of,

and trade in, timber products.

(c) VERIFICATION.—

(1) IN GENERAL.—The Committee may request the Government of Peru to

conduct a verification, pursuant to paragraph 7 of Annex 18.3.4 of the Agreement,

for the purpose of determining whether, with respect to a particular shipment of

timber products from Peru to the United States, the producer or exporter of the

products has complied with applicable laws, regulations, and othermeasures of Peru

governing the harvest of, and trade in, the products.

(2) ACTIONS OF COMMITTEE.—If the Committee requests a verification

under paragraph (1), the Committee shall—

(A) to the extent authorized under law, provide the Government of Peruwith

trade and transit documents and other information to assist Peru in conducting the

verification; and

(B) direct U.S. Customs and Border Protection to take any appropriate action

described in paragraph (4).

(3) REQUEST TO PARTICIPATE IN VERIFICATION VISIT.—The

Committee may request the Government of Peru to permit officials of any agency

represented on the Committee to participate in any visit conducted by Peru of the

premises of a person that is the subject of the verification requested under paragraph

(1) (in this section referred to as a ‘‘verification visit’’). Such request shall be

submitted in writing not later than 10 days before any scheduled verification visit

and shall identify the names and titles of the officials intending to participate.

(4) APPROPRIATE ACTION PENDING THE RESULTS OF

VERIFICATION.—While the results of a verification requested under paragraph

(1) are pending, the Committee may direct U.S. Customs and Border Protection

to—

(A) detain the shipment that is the subject of the verification; or
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(B) if the Committee has requested under paragraph

(3) to have an official of any agency represented on the Committee participate in

the verification visit and the Government of Peru has denied the request, deny entry

to the shipment that is the subject of the verification.

(5) DETERMINATION UPON RECEIPT OF REPORT.—

(A) IN GENERAL.—Within a reasonable time after theGovernment of Peru

provides a report to the Committee describing the results of a verification requested

under paragraph (1), the Committee shall determine whether any

action is appropriate.

(B) DETERMINATION OF APPROPRIATE ACTION.—In determining

the appropriate action to take and the duration of the action, the Committee shall

consider any relevant factors, including—

(i) the verification report issued by the Government of Peru;

(ii) any information that officials of the United States have obtained

regarding the shipment or person that is the subject of the verification; and

(iii) any information that officials of the United States have obtained

during a verification visit.

(6) NOTIFICATION.—Before directing that action be taken under paragraph (7),

the Committee shall notify the Government of Peru in writing of the action that will

be taken and the duration of the action.

(7) APPROPRIATE ACTION.—If the Committee makes an affirmative

determination under paragraph (5), it may take any action with respect to the

shipment that was the subject of the verification, or the products of the relevant

producer or exporter, that the Committee considers appropriate, including directing

U.S. Customs and Border Protection to—

(A) deny entry to the shipment;

(B) if a determination has been made that a producer or exporter has

knowingly provided false information to officials of Peru or the United States

regarding a shipment, deny entry to products of that producer or exporter derived

from any tree species listed in Appendices to the Convention on International Trade

in Endangered Species of Wild Fauna and Flora, done at Washington March 3,

1973 (27 UST 1087; TIAS 8249); or

(C) take any other action the Committee determines to be appropriate.

(8) TERMINATION OF APPROPRIATE ACTION.—Any action under

paragraph (7)(B) shall terminate not later than the later of—

(A) the end of the period specified in the written notification pursuant to

paragraph (6); or

(B) 15 days after the date on which the Government of Peru submits to the

United States the results of an audit under paragraph 6 of Annex 18.3.4 of the

Agreement that concludes that the person has complied with all applicable laws,

regulations, and other measures of Peru governing the harvest of, and trade in,

timber products.
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(9) FAILURE TO PROVIDE VERIFICATION REPORT.—If the Committee

determines that the Government of Peru has failed to provide a verification report,

as required by paragraph 12 of Annex 18.3.4 of the Agreement, the Committeemay

take such action with respect to the relevant exporter’s timber products as the

Committee considers appropriate, including any action described in paragraph (7).

(d) CONFIDENTIALITY OF INFORMATION.—The Committee and any

agency represented on the Committee shall not disclose to the public, except with

the specific permission of the Government of Peru, any documents or information

received in the course of an audit under subsection (b) or in the course of a

verification under subsection (c).

(e) PUBLICLY AVAILABLE INFORMATION.—The Committee shall make

any information exchanged with Peru under paragraph 17 of Annex 18.3.4 of the

Agreement publicly available in a timely manner, in accordance with paragraph 18

of Annex 18.3.4 of the Agreement.

(f) COORDINATION WITH OTHER LAWS.—

(1) ENDANGERED SPECIES ACT; LACEY ACT.—In implementing this

section, the Secretary of Agriculture, the Secretary of the Interior, the Secretary of

Homeland Security, and the Secretary of the Treasury shall provide for appropriate

coordination with the administration of the Endangered Species Act of 1973 (16

U.S.C. 1531 et seq.) and the Lacey Act Amendments of 1981 (16 U.S.C. 3371 et

seq.).

(2) OTHER LAWS.—Nothing in this section supersedes or limits in anymanner

the functions or authority of the Secretary of Agriculture, the Secretary of the

Interior, the Secretary of Homeland Security, or the Secretary of the Treasury under

any other law, including laws relating to prohibited or restricted importations or

possession of animals, plants, or other articles.

(3) EFFECTOFDETERMINATION.—No determination under this section shall

preclude any proceeding or be considered determinative of any issue of fact or law

in any proceeding under any law administered by the Secretary of Agriculture, the

Secretary of the Interior, the Secretary of Homeland Security, or the Secretary of the

Treasury.

(g) FURTHER IMPLEMENTATION.—The Secretary of Agriculture, the

Secretary of the Interior, the Secretary of Homeland Security, and the Secretary of

the Treasury, in consultation with the Committee, shall prescribe such regulations as

are necessary to carry out this section.

(h) RESOURCES FOR IMPLEMENTATION.—Not later than 90 days after the

date on which the Agreement enters into force, and as appropriate thereafter, the

President shall consult with the Committee on Finance of the Senate and the

Committee on Ways and Means of the House of Representatives on the resources,

including staffing, needed to implement Annex 18.3.4 of the Agreement.

SEC. 502. REPORT TO CONGRESS.
(a) IN GENERAL.—The United States Trade Representative, in consultationwith

the appropriate agencies, including U.S. Customs and Border Protection, theUnited
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States Fish and Wildlife Service, the Animal and Plant Health Inspection Service,

the Forest Service, and the Department of State, shall report to the Committee on

Finance of the Senate and the Committee on Ways and Means of the House of

Representatives on—

(1) steps the United States and Peru have taken to carry out Annex 18.3.4 of the

Agreement; and

(2) activities related to forest sector governance carried out under the

Environmental Cooperation Agreement entered into between the United States and

Peru on July 24, 2006.

(b) TIMINGOF REPORT.—The United States Trade Representative shall report

to the Committee on Finance of the Senate and the Committee onWays andMeans

of the House of Representatives under subsection (a)—

(1) not later than 1 year after the date on which the Agreement enters into force;

(2) not later than 2 years after the date on which the Agreement enters into force;

and

(3) periodically thereafter.

TITLE VI—OFFSETS

SEC. 601. CUSTOMS USER FEES.
[Omitted: Amendment to section 13031(b)(10) of the Consolidated Budget

Reconciliation Act of 1985 (reprinted elsewhere).]

SEC. 602. TIMEFORPAYMENTOFCORPORATEESTIMATEDTAXES.
Subparagraph (B) of section 401(1) of the Tax Increase Prevention and

Reconciliation Act of 2005 (26 U.S.C. 6655 note) is amended by striking ‘‘115

percent’’ and inserting ‘‘115.75 percent’’.

Approved December 14, 2007.
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Chapter 14: ORGANIZATION OF TRADE POLICY FUNCTIONS

A. CONGRESS

1. Congressional Advisers

Section 161 of the Trade Act of 1974, as amended

[19 U.S.C. 2211; Public Law 93-618, as amended by Public Law 96-39 and Public Law 100-418]

SEC.161. CONGRESSIONAL ADVISERS FOR TRADE POLICY AND NEGOTIATIONS.
(a) SELECTION.—

(1) At the beginning of each regular session of Congress, the Speaker of the

House of Representatives, upon the recommendation of the chairman of the

Committee on Ways and Means, shall select 5 members (not more than 3 of

whom are members of the same political party) of such committee, and the

President pro tempore of the Senate, upon the recommendation of the chairman

of the Committee on Finance, shall select 5 members (not more than 3 of whom

are members of the same political party) of such committee, who shall be

designated congressional advisers on trade policy and negotiations. They shall

provide advice on the development of trade policy and priorities for the

implementation thereof. They shall also be accredited by the United States

Trade Representative on behalf of the President as official advisers to the

United States delegations to international conferences, meetings, and negotiating

sessions relating to trade agreements.

(2)(A) In addition to the advisers designated under paragraph (1) from the

Committee on Ways and Means and the Committee on Finance—

(i) the Speaker of the House may select additional members of the House,

for designation as congressional advisers regarding specific trade policy

matters or negotiations, from any other committee of the House or joint

committee of Congress that has jurisdiction over legislation likely to be

affected by such matters or negotiations; and

(ii) the President pro tempore of the Senate may select additionalmembers

of the Senate, for designation as congressional advisers regarding specific

trade policymatters or negotiations, from any other committee of the Senate

or joint committee of Congress that has jurisdiction over legislation likely to

be affected by such matters or negotiations.

Members of the House and Senate selected as congressional advisers under

this subparagraph shall be accredited by the United States Trade

Representative.

(B) Before designating anymember under subparagraph (A), the Speaker or

the President pro tempore shall consult with—

(i) the chairman and ranking member of the Committee on Ways and

Means or the Committee on Finance, as appropriate; and
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(ii) the chairman and ranking minority member of the committee from

which the member will be selected.

(C) Not more than 3 members (not more than 2 of whom are members of

the same political party) may be selected under this paragraph as advisers

from any committee of Congress.

(b) BRIEFING.—

(1) The United States Trade Representative shall keep each official

adviser designated under subsection (a)(1) currently informed on matters

affecting the trade policy of the United States and, with respect to possible

agreements, negotiating objectives, the status of negotiations in progress,

and the nature of any changes in domestic law or the administration thereof

which may be recommended to Congress to carry out any trade agreement

or any requirement of, amendment to, or recommendation under, such

agreement.

(2) The United States Trade Representative shall keep each official

adviser designated under subsection (a)(2) currently informed regarding the

trade policy matters and negotiations with respect to which the adviser is

designated.

(3)(A) The chairmen of the Committee on Ways and Means and the

Committee on Finance may designate members (in addition to the official

advisers under subsection (a)(1)) and staff members of their respective

committees who shall have access to the information provided to official

advisers under paragraph (1).

(B) The Chairman of any committee of the House or Senate or any

joint committee of Congress from which official advisers are selected

under subsection (a)(2) may designate other members of such

committee, and staff members of such committee, who shall have

access to the information provided to official advisers under paragraph

(2).

(c) COMMITTEE CONSULTATION.—The United States Trade Representative

shall consult on a continuing basis with the Committee onWays and Means of

the House of Representatives, the Committee on Finance of the Senate, and the

other appropriate committees of the House and Senate on the development,

implementation, and administration of overall trade policy of theUnited States.

Such consultations shall include, but are not limited to, the following elements

of such policy:

(1) The principal multilateral and bilateral negotiating objectives and the

progress being made toward their achievement.

(2) The implementation, administration, and effectiveness of recently

concluded multilateral and bilateral trade agreements and resolution of

trade disputes.

(3) The actions taken, and proposed to be taken, under the trade laws of

the United States and the effectiveness, or anticipated effectiveness, of such
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actions in achieving trade policy objectives.

(4) The important developments and issues in other areas of trade for

which there must be developed proper policy response.

When necessary, meetings shall be held with each Committee in executive

session to review matters under negotiation.

2. Congressional Oversight Group

Section 2107 of the Trade Act of 2002

[19 U.S.C. 3807; Public Law 107-210]

SEC. 2107. CONGRESSIONAL OVERSIGHT GROUP.

(a) MEMBERS AND FUNCTIONS.—

(1) IN GENERAL.—By not later than 60 days after the date of the enactment of

this Act, and not later than 30 days after the convening of each Congress, the

chairman of the Committee on Ways and Means of the House of

Representatives and the chairman of the Committee on Finance of the Senate

shall convene the Congressional Oversight Group.

(2) MEMBERSHIP FROM THE HOUSE.—In each Congress, the Congressional

Oversight Group shall be comprised of the followingMembers of the House of

Representatives:

(A) The chairman and ranking member of the Committee on Ways and

Means, and 3 additional members of such Committee (not more than 2 of

whom are members of the same political party.)

(B) The chairman and ranking member, or their designees, of the

committees of the House of Representatives which would have, under the

Rules of the House of Representatives, jurisdiction over provisions of law

affected by a trade agreement negotiations for which are conducted at any

time during that Congress and to which this title would apply.

(3) MEMBERSHIP FROM THE SENATE.—In each Congress, the Congressional

Oversight Group shall also be comprised of the following members of the

Senate:

(A) The chairman and rankingmember of the Committee on Finance and 3

additional members of such Committee (not more than 2 of whom are

members of the same political party).

(B) The chairman and ranking member, or their designees, of the

committees of the Senate which would have, under the Rules of the Senate,

jurisdiction over provisions of law affected by a trade agreement

negotiations for which are conducted at any time during that Congress and to

which this title would apply.

(4) ACCREDITATION.—Each member of the Congressional Oversight Group

described in paragraph (2)(A) and (3)(A) shall be accredited by the United

States Trade Representative on behalf of the President as an official adviser to
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the United States delegation in negotiations for any trade agreement to which

this title applies. Eachmember of the Congressional Oversight Group described

in paragraph (2)(B) and (3)(B) shall be accredited by the United States Trade

Representative on behalf of the President as an official adviser to the United

States delegation in the negotiations by reason of which the member is in the

Congressional Oversight Group. The Congressional Oversight Group shall

consult with and provide advice to the Trade Representative regarding the

formulation of specific objectives, negotiating strategies and positions, the

development of the applicable trade agreement, and compliance and

enforcement of the negotiated commitments under the trade agreement.

(5) CHAIR.—The Congressional Oversight Group shall be chaired by the

Chairman of the Committee on Ways and Means of the House of

Representatives and the Chairman of the Committee on Finance of the Senate.

(b) GUIDELINES.—

(1) PURPOSE AND REVISION.—The United States Trade Representative, in

consultation with the chairmen and rankingminoritymembers of the Committee

on Ways and Means of the House of Representatives and the Committee on

Finance of the Senate—

(A) shall, within 120 days after the date of the enactment of this Act,

develop written guidelines to facilitate the useful and timely exchange of

information between the Trade Representative and the Congressional

Oversight Group convened under this section; and

(B) may make such revisions to the guidelines as may be necessary from

time to time.

(2) CONTENT.—The guidelines developed under paragraph (1) shall provide

for, among other things—

(A) regular, detailed briefings of the Congressional Oversight Group

regarding negotiating objectives, including the promotion of certain

priorities referred to in section 2102(c), and positions and the status of the

applicable negotiations, beginning as soon as practicable after the

Congressional Oversight Group is convened, withmore frequent briefings as

trade negotiations enter the final stage;

(B) access by members of the Congressional Oversight Group, and staff

with proper security clearances, to pertinent documents relating to the

negotiations, including classified materials;

(C) the closest practicable coordination between the Trade Representative

and the Congressional Oversight Group at all critical periods during the

negotiations, including at negotiation sites;

(D) after the applicable trade agreement is concluded, consultation

regarding ongoing compliance and enforcement of negotiated commitments

under the trade agreement; and

(E) the time frame for submitting the report required under section

2102(c)(8).
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(c) REQUEST FORMEETING.—Upon the request of a majority of the Congressional

Oversight Group, the President shall meet with the Congressional Oversight Group

before initiating negotiations with respect to a trade agreement, or at any other time

concerning the negotiations.

Note: See also Bipartisan Trade Promotion Authority Act reprinted in Chapter 13;

specific sections on reports and consultation are described in Chapter 7.

3. Reports to and Consultation with Congress

Sections 162 and 163 of the Trade Act of 1974, as amended

[19 U.S.C. 2212 and 2213; Public Law 93-618, as amended by Public Law 100-418, Public Law 100-

647, and Public Law 107-210]

SEC. 162. TRANSMISSION OF AGREEMENTS TO CONGRESS.

(a) As soon as practicable, after a trade agreement entered into under section 123

or 124 or under section 2103 of the Bipartisan Trade Promotion Authority Act of

2002 has entered into force with respect to the United States, the President shall, if

he has not previously done so, transmit a copy of such trade agreement to each

House of the Congress together with a statement, in the light of the advice of the

International Trade Commission under section 131(b), if any, and of other relevant

considerations, of his reasons for entering into the agreement.

(b) The President shall transmit to eachMember of the Congress a summary of the

information required to be transmitted to each House under subsection (a). For

purposes of this subsection, the term “Member” includes any Delegate or Resident

Commissioner.

SEC. 163. REPORTS.
(a) ANNUALREPORT ON TRADE AGREEMENTS PROGRAM AND NATIONAL TRADE

POLICY AGENDA.—

(1) The President shall submit to the Congress during each calendar year (but

not later than March 1 of that year) a report on—

(A) the operation of the trade agreements program, and the provision of

import relief and adjustment assistance to workers and firms, under this Act

during the preceding calendar year; and

(B) the national trade policy agenda for the year in which the report is

submitted.

(2) The report shall include, with respect to the matters referred to in

paragraph (1)(A), information regarding—

(A) new trade negotiations;

(B) changes made in duties and nontariff barriers and other distortions of

trade of the United States;

(C) reciprocal concessions obtained;

(D) changes in trade agreements (including the incorporation therein of

actions taken for import relief and compensation provided therefor);
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(E) the extension or withdrawal of nondiscriminatory treatment by the

United States with respect to the products of foreign countries;

(F) the extension, modification, withdrawal, suspension, or limitation of

preferential treatment to exports of developing countries;

(G) the results of actions to obtain the removal of foreign trade restrictions

(including discriminatory restrictions) against United States exports and the

removal of foreign practices which discriminate against United States

service industries (including transportation and tourism) and investment;

(H) the measures being taken to seek the removal of other significant

foreign import restrictions;

(I) each of the referrals made under section 141(d)(1)(B) and any action

taken with respect to such referral;

(J) other information relating to the trade agreements program and to the

agreements entered into thereunder; and

(K) the number of applications filed for adjustment assistance for workers

and firms, the number of such applications which were approved, and the

extent to which adjustment assistance has been provided under such

approved applications.

(3)(A) The national trade policy agenda required under paragraph (1)(B) for

the year in which a report is submitted shall be in the form of a statement of—

(i) the trade policy objectives and priorities of the United States for the

year, and the reasons therefor;

(ii) the actions proposed, or anticipated, to be undertaken during the year

to achieve such objectives and priorities, including, but not limited to,

actions authorized under the trade laws and negotiations with foreign

countries;

(iii) any proposed legislation necessary or appropriate to achieve any of

such objectives or priorities; and

(iv) the progress that was made during the preceding year in achieving the

trade policy objectives and priorities included in the statement provided for

that year under this paragraph.

(B) The President may separately submit any information referred to in

subparagraph (A) to the Congress in confidence if the President considers

confidentiality appropriate.

(C) Before submitting the national trade policy agenda for any year, the

President shall seek advice from the appropriate advisory committees

established under section 135 and shall consult with the appropriate committees

of the Congress.

(D) The United States Trade Representative (hereafter referred to in this

section as the “Trade Representative”) and other appropriate officials of the

United States Government shall consult periodically with the appropriate

committees of the Congress regarding the annual objectives and priorities set

forth in each national trade policy agenda with respect to—
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(i) the status and results of the actions that have been undertaken to

achieve the objectives and priorities; and

(ii) any development which may require, or result in, changes to any of

such objectives or priorities.

(b) ANNUAL TRADE PROJECTION REPORT.—

(1) In order for the Congress to be informed of the impact of foreign trade

barriers and macroeconomic factors on the balance of trade of theUnited States,

the Trade Representative and the Secretary of the Treasury shall jointly prepare

and submit to the Committee on Finance of the Senate and the Committee on

Ways and Means of the House of Representatives (hereafter referred to in this

subsection as the “Committees”) on or before March 1 of each year a report

which consists of—

(A) a review and analysis of—

(i) the merchandise balance of trade,

(ii) the goods and services balance of trade,

(iii) the balance on the current account,

(iv) the external debt position,

(v) the exchange rates,

(vi) the economic growth rates,

(vii) the deficit or surplus in the fiscal budget, and

(viii) the impact on United States trade of market barriers and other

unfair practices, of countries that are major trading partners of the

United States, including, as appropriate, groupings of such countries;

(B) projections for each of the economic factors described in subparagraph

(A) (except those described in clauses (v) and (viii)) for each of the

countries and groups of countries referred to in subparagraph (A) for the

year in which the report is submitted and for the succeeding year; and

(C) conclusions and recommendations, based upon the projections referred

to in subparagraph (B), for policy changes, including trade policy, exchange

rate policy, fiscal policy, and other policies that should be implemented to

improve the outlook.

(2) To the extent that subjects referred to in paragraph (1) (A), (B), or (C) are

covered in the national trade policy agenda required under subsection (a)(1)(B)

or in other reports required by this Act or other law, the Trade Representative

and the Secretary of the Treasurymay, as appropriate, draw on the information,

analysis, and conclusions, if any, in those reports for the purposes of preparing

the report required by this subsection.

(3) The Trade Representative and the Secretary of the Treasury shall consult

with the Chairman of the Board of Governors of the Federal Reserve System in

the preparation of each report required under this subsection.

(4) The Trade Representative and the Secretary of the Treasury may

separately submit any information, analysis, or conclusion referred to in

paragraph (1) to the Committees in confidence if the Trade Representative and
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the Secretary consider confidentiality appropriate.

(5) After submission of each report required under paragraph (1), the Trade

Representative and the Secretary of the Treasury shall consult with each of the

Committees with respect to the report.

(c) ITC REPORTS.—The United States International Trade Commission shall

submit to the Congress, at least once a year, a factual report on the operation of the

trade agreements program.

Section 2202 of the Omnibus Trade and Competitiveness Act of 1988

[15 U.S.C. 4711; Public Law 100-418]

SEC. 2202. COUNTRY REPORTS ON ECONOMIC POLICY AND TRADE PRACTICES.
The Secretary of State shall, not later than January 31 of each year, prepare and

transmit to the Committee on Foreign Affairs and the Committee on Ways and

Means of the House of Representatives, to the Committee on ForeignRelations and

the Committee on Finance of the Senate, and to other appropriate committees of the

Congress, a detailed report regarding the economic policy and trade practices of

each country with which the United States has an economic or trade relationship.

The Secretary may direct the appropriate officers of the Department of State who

are serving overseas, in consultation with appropriate officers or employees of other

departments and agencies of the United States, including the Department of

Agriculture and the Department of Commerce, to coordinate the preparation of such

information in a country as is necessary to prepare the report under this section. The

report shall identify and describe, with respect to each country—

(1) the macroeconomic policies of the country and their impact on the overall

growth in demand for United States exports;

(2) the impact of macroeconomic and other policies on the exchange rate of

the country and the resulting impact on price competitiveness of United States

exports;

(3) any change in structural policies (including tax incentives, regulations

governing financial institutions, production standards, and patterns of industrial

ownership) that may affect the country's growth rate and its demand for United

States exports;

(4) the management of the country's external debt and its implications for trade

with the United States;

(5) acts, policies, and practices that constitute significant barriers to United

States exports or foreign direct investment in that country by United States

persons, as identified under section 181(a)(1) of the Trade Act of 1974 (19

U.S.C. 2241(a)(1));

(6) acts, policies, and practices that provide direct or indirect government

support for exports from that country, including exports by small businesses;

(7) the extent to which the country's laws and enforcement of those laws afford

adequate protection to United States intellectual property, including patents,
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trademarks, copyrights, and mask works; and

(8) the country's laws, enforcement of those laws, and practiceswith respect to

internationally recognized worker rights (as defined in section 502(a)(4) of the

Trade Act of 1974), the conditions of worker rights in any sector which

produces goods in which United States capital is invested, and the extent of such

investment.

B. EXECUTIVE BRANCH

1. Interagency Trade Organization

Section 242 of the Trade Expansion Act of 1962, as amended

[19 U.S.C. 1872; Public Law 87-794, as amended by Public Law 93-618, Public Law 96-39,

Reorganization Plan No. 3 of 1979, and Public Law 100-418]

SEC. 242. INTERAGENCY TRADE ORGANIZATION.
(a)(1) The President shall establish an interagency organization.

(2) The functions of the organization are—

(A) to assist, and make recommendations to, the President in carrying out

the functions vested in him by the trade laws and to advise the United States

Trade Representative (hereinafter in this section referred to as the “Trade

Representative”) in carrying out the functions set forth in section 141 of the

Trade Act of 1974;

(B) to assist the President, and advise the Trade Representative, with

respect to the development and implementation of the international trade

policy objectives of the United States; and

(C) to advise the President and the Trade Representative with respect to

the relationship between the international trade policy objectives of the

United States and other major policy areas which may significantly affect

the overall international trade policy and trade competitiveness of theUnited

States.

(3) The interagency organization shall be composed of the following:

(A) The Trade Representative, who shall be chairperson.

(B) The Secretary of Commerce.

(C) The Secretary of State.

(D) The Secretary of the Treasury.

(E) The Secretary of Agriculture.

(F) The Secretary of Labor.

The Trade Representative may invite representatives from other agencies, as

appropriate, to attend particular meetings if subject matters of specific functional

interest to such agencies are under consideration. It shall meet at such times and

with respect to such matters as the President or the Chairman shall direct.

(b) In assisting the President, the organization shall—
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(1) make recommendations to the President on basic policy issues arising in

the administration of the trade agreements program,

(2) make recommendations to the President as to what action, if any, he should

take on reports submitted to him by the United States International Trade

Commission under section 201(d) of the Trade Act of 1974,

(3) advise the President of the results of hearings held pursuant to section

302(b)(2) of the Trade Act of 1974, and recommend appropriate action with

respect thereto, and

(4) perform such other functions with respect to the trade agreements program

as the President may from time to time designate.

In carrying out its functions under this subsection, the organization shall take into

account the advice of the congressional advisers and private sector advisory

committees, as well as that of any committee or other body established to advise the

department, agency, or office which a member of the organization heads.

(c) The organization shall, to the maximum extent practicable, draw upon the

resources of the agencies represented in the organization, as well as such other

agencies as it may determine, including the United States International Trade

Commission. In addition, the President may establish by regulation such procedures

and committees as he may determine to be necessary to enable the organization to

provide for the conduct of hearings pursuant to section 302(b)(2) of the Trade Act

of 1974, and for the carrying out of other functions assigned to the organization

pursuant to this section.

[Section 1621(b) of the Omnibus Trade and Competitiveness Act of 1988, in

referring to section 242(a) as amended by section 1621(a) of that Act, states:

[It is the sense of Congress that the interagency organization established under

subsection (a) should be the principal interagency forum within the executive

branch on international trade policy matters.]

Reorganization Plan No. 3 of 1979

[19 U.S.C. 2171 note]

Prepared by the President and transmitted to the Senate and the House of Representatives in Congress

assembled, September 25, 1979, pursuant to the provisions of chapter 9 of title 5 of the United States

Code, as amended by Public Law 97-377.

REORGANIZATION OF FUNCTIONS RELATING TO INTERNATIONAL TRADE

SECTION 1. OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE.
(a) The Office of the Special Representative for Trade Negotiations is

redesignated the Office of the United States Trade Representative.

(b)(1) The Special Representative for Trade Negotiations is redesignated the

United States Trade Representative (hereinafter referred to as the “Trade

Representative”). The Trade Representative shall have primary responsibility, with
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the advice of the interagency organization established under section 242 of the

Trade Expansion Act of 1962 (19 U.S.C. 1872) (hereinafter referred to as the

“Committee”), for developing, and for coordinating the implementation of, United

States international trade policy, including commodity matters and, to the extent

they are related to international trade policy, direct investment matters. The Trade

Representative shall serve as the principal advisor to the President on international

trade policy and shall advise the President on the impact of other policies of the

United States Government on international trade.

(2) The Trade Representative shall have lead responsibility for the conduct of

international trade negotiations including commodity and direct investment

negotiations in which the United States participates.

(3) To the extent necessary to assure the coordination of international trade

policy, and consistent with any other law, the Trade Representative, with the

advice of the Committee, shall issue policy guidance to departments and

agencies on basic issues of policy and interpretation arising in the exercise of

the following international trade functions. Such guidance shall determine the

policy of the United States with respect to international trade issues arising in

the exercise of such functions:

(A) matters concerning the General Agreement on Tariffs and Trade,

including implementation of the trade agreements set forth in section 2(c) of

the Trade Agreements Act of 1979; United States Government positions on

trade and commodity matters dealt with by the Organization for Economic

Cooperation and Development, theUnitedNations Conference onTrade and

Development, and other multilateral organizations; and the assertion and

protection of the rights of the United States under bilateral and multilateral

international trade and commodity agreements;

(B) expansion of exports from the United States;

(C) policy research on international trade, commodity, and direct

investment matters;

(D) to the extent permitted by law, overall United States policywith regard

to unfair trade practices, including enforcement of countervailing duties and

antidumping functions under section 303 and title VII of the Tariff Act of

1930;

(E) bilateral trade and commodity issues, including East-West trade

matters; and

(F) international trade issues involving energy.

(4) All functions of the Trade Representative shall be conducted under the

direction of the President.

(c) The Deputy Special Representatives for Trade Negotiations are redesignated

Deputy United States Trade Representatives.

SEC. 2. DEPARTMENT OF COMMERCE.
(a) The Secretary of Commerce (hereinafter referred to as the “Secretary”) shall

have, in addition to any other functions assigned by law, general operational
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responsibility for major nonagricultural international trade functions of the United

States Government, including export development, commercial representation

abroad, the administration of the antidumping and countervailing duty laws, export

controls, trade adjustment assistance to firms and communities, research and

analysis, and monitoring compliance with international trade agreements to which

the United States is a party.

(b)(1) There shall be in the Department of Commerce (hereinafter referred to as

the “Department”) a Deputy Secretary appointed by the President, by and with the

advice and consent of the Senate. The Deputy Secretary shall receive compensation

at the rate payable for Level II of the Executive Schedule, and shall perform such

duties and exercise such powers as the Secretary may from time to time prescribe.

(2) The position of Under Secretary of Commerce established under section 1 of

the Act of June 5, 1939 (ch. 180, 53 Stat. 808; 15 U.S.C. 1502) is abolished.

(c) There shall be in the Department an Under Secretary for International Trade

appointed by the President, by and with the advice and consent of the Senate. The

Under Secretary for International Trade shall receive compensation at the rate

payable for Level III of the Executive Schedule, and shall perform such duties and

exercise such powers as the Secretary may from time to time prescribe.

(d) There shall be in the Department two additional Assistant Secretaries

appointed by the President, by and with the advice and consent of the Senate. Each

such Assistant Secretary shall perform such duties and exercise such powers as the

Secretary may from time to time prescribe.

(e) There shall be in the Department of Commerce a Director General of the

United States and Foreign Commercial Services who shall be appointed by the

President, by and with the advice and consent of the Senate, and shall receive

compensation at the rate prescribed by law for level IV of the Executive Schedule.

SEC. 3. EXPORT-IMPORT BANK OF THE UNITED STATES.
The Trade Representative and the Secretary shall serve, ex officio and without

vote, as additional members of the Board of Directors of the Export-Import Bank of

the United States.

SEC. 4. OVERSEAS PRIVATE INVESTMENT CORPORATION.
(a) The Trade Representative shall serve, ex officio, as an additional voting

member of the Board of Directors of the Overseas Private Investment Corporation.

The Trade Representative shall be the Vice Chair of such Board.

(b) There shall be an additional member of the Board of Directors of theOverseas

Private Investment Corporation who shall be appointed by the President of the

United States, by and with the advice and consent of the Senate, and who shall not

be an official or employee of the Government of the United States. Such Director

shall be appointed for a term of no more than three years.

SEC. 5. TRANSFER OF FUNCTIONS.
(a)(1) There are transferred to the Secretary all functions of the Secretary of the

Treasury, the General Counsel of the Department of the Treasury, or the

Department of the Treasury pursuant to the following:
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(A) section 305(b) of the Trade Agreements Act of 1979 (19 U.S.C.

215(b)), to be exercised in consultation with the Secretary of the Treasury;

(B) section 232 of the Trade Expansion Act of 1962 (19 U.S.C. 1862);

(C) section 303 and title VII (including section 77(1)) of the Tariff Act of

1930 (19 U.S.C. 1303, 1671 et seq.), except that the Customs Service of the

Department of the Treasury shall accept such deposits, bonds, or other

security as deemed appropriate by the Secretary, shall assess and collect

such duties as may be directed by the Secretary, and shall furnish such of its

important records or copies thereof as may be requested by the Secretary

incident to the functions transferred by this subparagraph;

(D) sections 514, 515, and 516 of the Tariff Act of 1930 (19 U.S.C. 1514,

1515, and 1516) insofar as they relate to any protest, petition, or notice of

desire to contest described in section 1002(b)(1) of the Trade Agreements

Act of 1979;

(E) with respect to the functions transferred by subparagraph (C) of this

paragraph, section 318 of the Tariff Act of 1930 (19 U.S.C. 1318), to be

exercised in consultation with the Secretary of the Treasury;

(F) with respect to the functions transferred by subparagraph (C) of this

paragraph, section 502(b) of the Tariff Act of 1930 (19 U.S.C. 1502(b)),

and, insofar as it provides authority to issue regulations and disseminate

information, to be exercised in consultation with the Secretary of the

Treasury to the extent that the Secretary of the Treasury has responsibility

under subparagraph (C), section 502(a) of such Act (19 U.S.C. 1502(a));

(G) with respect to the functions transferred by subparagraph (C) of this

paragraph, section 617 of the Tariff Act of 1930 (19 U.S.C. 1617); and

(H) section 2632(e) of title 28 of the United States Code, insofar as it

relates to actions taken by the Secretary reviewable under section 516A of

the Tariff Act of 1930 (19 U.S.C. 1516(a)).

(2) The Secretary shall consult with the Trade Representative regularly in

exercising the functions transferred by subparagraph (C) of paragraph (1) of this

subsection, and shall consult with the Trade Representative regarding any

substantive regulation proposed to be issued to enforce such functions.

(b)(1) There are transferred to the Secretary all trade promotion and commercial

functions of the Secretary of State or the Department of State that are—

(A) performed in full-time overseas trade promotion and commercial

positions; or

(B) performed in such countries as the President may from time to time

prescribe.

(2) To carry out the functions transferred by paragraph (1) of this subsection,

the President, to the extent he deems it necessary, may authorize the Secretary to

utilize Foreign Service personnel authorities and to exercise the functions vested

in the Secretary of State by the Foreign Service Act of 1946 (22 U.S.C. 801 et

seq.) and by any other laws with respect to personnel performing such functions.
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(c) There are transferred to the President all functions of the East-West Foreign

Trade Board under section 411(c) of the Trade Act of 1974 (19 U.S.C. 2441(c)).

(d) Appropriations available to the Department of State for Fiscal Year 1980 for

representation of the United States concerning matters arising under the General

Agreement on Tariffs and Trade and trade and commoditymatters dealt with under

the auspices of the United Nations Conference on Trade and Development are

transferred to the Trade Representative.

(e) There are transferred to the interagency organization established under section

242 of the Trade Expansion Act of 1962 (19 U.S.C. 1872) all functions of the

East-West Foreign Trade Board under section 411 (a) and (b) of the Trade Act of

1974 (19 U.S.C. 2441(a) and (b)).

SEC. 6. ABOLITION.
The East-West Foreign Trade Board established under section 411 of the Trade

Act of 1974 (19 U.S.C. 2441) is abolished.

SEC. 7. RESPONSIBILITY OF THE SECRETARY OF STATE.
Nothing in this reorganization plan is intended to derogate from the responsibility

of the Secretary of State for advising the President on foreign policy matters,

including the foreign policy aspects of international trade and trade related matters.

SEC. 8. INCIDENTAL TRANSFERS: INTERIM OFFICERS.
(a) So much of the personnel, property, records, and unexpended balances of

appropriations, allocations, and other funds employed, used, held available or to be

made available in connection with the functions transferred under this

reorganization plan as the Director of the Office of Management and Budget shall

determine shall be transferred to the appropriate agency, organization, or

component at such time or times as such Director shall provide, except that no such

unexpended balances transferred shall be used for purposes other than those for

which the appropriation originally was made. The Director of the Office of

Management and Budget shall provide for terminating the affairs of any agency

abolished herein and for such further measures and dispositions as such Director

deems necessary to effectuate the purposes of the reorganization plan.

(b) Pending the assumption of office by the initial officers provided for in section

2 of this reorganization plan, the functions of each such office may be performed,

for up to a total of 60 days, by such individuals as the President may designate. Any

individual so designated shall be compensated at the rate provided herein for such

position.

SEC. 9. EFFECTIVE DATE.
The provisions of this reorganization plan shall take effect October 1, 1980, or at

such earlier time or times as the President shall specify, but not sooner than the

earliest time allowable under section 906 of title 5 of the United States Code.
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Section 306 of the Trade and Tariff Act of 1984

[19 U.S.C. 2114b and 2114c; Public Law 98-573]

SEC. 306. PROVISIONS RELATING TO INTERNATIONAL TRADE IN SERVICES.
(a)(1) The Secretary of Commerce shall establish a service industries development

program designed to—

(A) develop, in consultation with other Federal agencies as appropriate,

policies regarding services that are designed to increase the competitiveness

of United States service industries in foreign commerce;

(B) develop a data base for assessing the adequacy ofGovernment policies

and actions pertaining to services, including, but not limited to, data on

trade, both aggregate and pertaining to individual service industries;

(C) collect and analyze, in consultation with appropriate agencies,

information pertaining to the international operations and competitiveness of

United States service industries, including information with respect to—

(i) policies of foreign governments toward foreign and United States

service industries;

(ii) Federal, State, and local regulation of both foreign and United

States suppliers of services, and the effect of such regulation on trade;

(iii) the adequacy of current United States policies to strengthen the

competitiveness of United States service industries in foreign commerce,

including export promotion activities in the service sector;

(iv) tax treatment of services, with particular emphasis on the effect of

United States taxation on the international competitiveness of United

States firms and exports;

(v) treatment of services under international agreements of the United

States;

(vi) antitrust policies as such policies affect the competitiveness of

United States firms; and

(vii) treatment of services in international agreements of the United

States;

(D) conduct a program of research and analysis of service-related issues

and problems, including forecasts and industrial strategies; and

(E) conduct sectoral studies of domestic service industries.

(2) For purposes of the collection and analysis required by paragraph (1), and

for the purpose of any reporting the Department of Commerce makes under

paragraph (3), such collection and reporting shall distinguish between income

from investment and income from noninvestment services.

(3) On not less than a biennial basis beginning in 1986, the Secretary shall

prepare a report which analyzes the information collected under paragraph (1).

Such report shall be submitted to the Congress and to the President by not later

than the date that is 120 days after the close of the period covered by the report.
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(4) The Secretary of Commerce shall carry out the provisions of this

subsection from funds otherwise made available to him which may be used for

such purposes.

(5) For purposes of this section, the term “services”means economic activities

whose outputs are other than tangible goods. Such term includes, but is not

limited to, banking, insurance, transportation, communications and data

processing, retail and wholesale trade, advertising, accounting, construction,

design and engineering, management consulting, real estate, professional

services, entertainment, education, health care, and tourism.

[(b) Amendments to the International Investment Survey Act of 1976.]
(c)(1)(A) The United States Trade Representative, through the interagency trade

organization established pursuant to section 242(a) of the Trade Expansion Act of

1962 or any subcommittee thereof, shall, in conformance with this Act and other

provisions of law, develop (and coordinate the implementation of) United States

policies concerning trade in services.

(c)(2)(A) The President shall, as he deems appropriate—

(i) consult with State governments on issues of trade policy, including

negotiating objectives and implementation of trade agreements, affecting

the regulatory authority of non-Federal governments, or their

procurement of goods and services;

(ii) establish one or more intergovernmental policy advisory

committees on trade which shall serve as a principal forum in which

State and local governments may consult with the Federal Government

with respect to the matters described in clause (i); and

(iii) provide to State and local governments and to United States

service industries, upon their request, advice, assistance, and (except as

may be otherwise prohibited by law) data, analyses, and information

concerning United States policies on international trade in services.

[(13) Amendments to section 135 of the Trade Act of 1974 on private sector

advisors (reprinted elsewhere).]

2. Office of the United States Trade Representative
Section 141 of the Trade Act of 1974, as amended26

[19 U.S.C. 2171; Public Law 93-618, as amended by Reorganization Plan No. 3 of 1979, Public Law

97-456, Public Law 98-573, Public Law 99-272, Public Law 99-514, Public Law 100-203, Public Law

100-418, Public Law 101-207, Public Law 101-382, Public Law 103-465, Public Law 104-65, Public

Law 104-295, Public Law 106-36, Public Law 106-200, and Public Law 107-210]

SEC. 141. OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE.
(a) There is established within the Executive Office of the President the Office of

the United States Trade Representative (hereinafter in this section referred to as the

26 Section 241, Trade Expansion Act of 1962 (Public Law 87-794), was repealed by Public Law 93-

618.
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“Office”).

(b)(1) The Office shall be headed by the United States Trade Representative who

shall be appointed by the President, by and with the advice and consent of the

Senate. As an exercise of the rulemaking power of the Senate, any nomination of the

United States Trade Representative submitted to the Senate for confirmation, and

referred to a committee, shall be referred to the Committee on Finance. The United

States Trade Representative shall hold office at the pleasure of the President, shall

be entitled to receive the same allowances as a chief of mission, and shall have the

rank of Ambassador Extraordinary and Plenipotentiary.

(2) There shall be in the Office three Deputy United States Trade

Representatives and one Chief Agricultural Negotiator who shall be appointed

by the President, by and with the advice and consent of the Senate. As an

exercise of the rulemaking power of the Senate, any nomination of a Deputy

United States Trade Representative or Chief Agricultural Negotiator submitted

to the Senate for its advice and consent, and referred to a committee, shall be

referred to the Committee on Finance. Each Deputy United States Trade

Representative and the Chief Agricultural Negotiator shall hold office at the

pleasure of the President and shall have the rank of Ambassador.

(3) A person who has directly represented, aided, or advised a foreign entity

(as defined by section 207(f)(3) of title 18, United States Code) in any trade

negotiation, or trade dispute, with the United States may not be appointed as

United States Trade Representative or as a Deputy United States Trade

Representative.

[(3) Amendment to title 5, section 5312, United States Code, added the Trade

Representative to the list of positions at level I of the Executive Schedule.]
(c)(1) The United States Trade Representative shall—

(A) have primary responsibility for developing, and for coordinating the

implementation of, United States international trade policy, including

commodity matters, and, to the extent they are related to international trade

policy, direct investment matters;

(B) serve as the principal advisor to the President on international trade

policy and shall advise the President on the impact of other policies of the

United States Government on international trade;

(C) have lead responsibility for the conduct of, and shall be the chief

representative of the United States for, international trade negotiations,

including all negotiations on anymatter considered under the auspices of the

World Trade Organization, commodity and direct investment negotiations,

in which the United States participates;

(D) issue and coordinate policy guidance to departments and agencies on

basic issues of policy and interpretation arising in the exercise of

international trade functions, including any matter considered under the

auspices of the World Trade Organization, to the extent necessary to assure

the coordination of international trade policy and consistent with any other
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law;

(E) act as the principal spokesman of the President on international trade;

(F) report directly to the President and the Congress regarding, and be

responsible to the President and the Congress for the administration of, trade

agreements programs;

(G) advise the President and Congress with respect to nontariff barriers to

international trade, international commodity agreements, and other matters

which are related to the trade agreements programs;

(H) be responsible for making reports to Congress with respect to matters

referred to in subparagraphs (C) and (F);

(I) be chairman of the interagency trade organization established under

section 242(a) of the Trade Expansion Act of 1962, and shall consult with

and be advised by such organization in the performance of his functions; and

(J) in addition to those functions that are delegated to the United States

Trade Representative as of the date of the enactment of the Omnibus Trade

and Competitiveness Act of 1988, be responsible for such other functions as

the President may direct.

(2) It is the sense of Congress that the United States Trade Representative

should—

(A) be the senior representative on any body that the President may

establish for the purpose of providing to the President advice on overall

economic policies in which international trade matters predominate; and

(B) be included as a participant in all economic summit and other

international meetings at which international trade is a major topic.

(3) The United States Trade Representative may—

(A) delegate any of his functions, powers, and duties to such officers and

employees of the Office as he may designate; and

(B) authorize such successive redelegations of such functions, powers, and

duties to such officers and employees of the Office as he may deem

appropriate.

(4) Each Deputy United States Trade Representative shall have as his

principal function the conduct of trade negotiations under this Act and shall

have such other functions as the United States Trade Representativemaydirect.

(5) The principal function of the Chief Agricultural Negotiator shall be to

conduct trade negotiations and to enforce trade agreements relating to United

States agricultural products and services. The Chief Agricultural Negotiator

shall be a vigorous advocate on behalf of United States agricultural interests.

The Chief Agricultural Negotiator shall perform such other functions as the

United States Trade Representative may direct.

(d)(1) In carrying out subsection (c) with respect to unfair trade practices, the

United States Trade Representative shall—

(A) coordinate the application of interagency resources to specific unfair

trade practice cases;
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(B) identify, and refer to the appropriate Federal department or agency for

consideration with respect to action, each act, policy, or practice referred to

in the report required under section 181(b), or otherwise known to the

United States Trade Representative on the basis of other available

information, that may be an unfair trade practice that either—

(i) is considered to be inconsistent with the provisions of any trade

agreement and has a significant adverse impact on United States

commerce, or

(ii) has a significant adverse impact on domestic firms or industries

that are either too small or financially weak to initiate proceedings under

the trade laws;

(C) identify practices having a significant adverse impact onUnited States

commerce that the attainment of United States negotiating objectiveswould

eliminate; and

(D) identify, on a biennial basis, those United States Government policies

and practices that, if engaged in by a foreign government, might constitute

unfair trade practices under United States law.

(2) For purposes of carrying out paragraph (1), the United States Trade

Representative shall be assisted by an interagency unfair trade practices

advisory committee composed of the Trade Representative, who shall chair the

committee, and senior representatives of the following agencies, appointed by

the respective heads of those agencies:

(A) The Bureau of Economics and Business Affairs of the Department of

State.

(B) The United States and Foreign Commercial Services of the

Department of Commerce.

(C) The International Trade Administration (other than the United States

and Foreign Commercial Service) of the Department of Commerce.

(D) The Foreign Agricultural Service of the Department of Agriculture.

The United States Trade Representative may also request the advice of theUnited

States International Trade Commission regarding the carrying out of paragraph (1).

(3) For purposes of this subsection, the term “unfair trade practice”means any

act, policy, or practice that—

(A) may be a subsidy with respect to which countervailing duties may be

imposed under subtitle A of title VII;

(B) may result in the sale or likely sale of foreignmerchandisewith respect

to which antidumping duties may be imposed under subtitle B of title VII;

(C) may be either an unfair method of competition, or an unfair act in the

importation of articles into the United States, that is unlawful under section

337; or

(D) may be an act, policy, or practice of a kind with respect to which

action may be taken under title III of the Trade Act of 1974.

(e) The United States Trade Representative may, for the purpose of carrying out
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his functions under this section—

(1) subject to the civil service and classification laws, select, appoint, employ,

and fix the compensation of such officers and employees as are necessary and

prescribe their authority and duties, except that not more than 20 individuals

may be employed without regard to any provision of law regulating the

employment or compensation at rates not to exceed the rate of pay for level IV

of the Executive schedule in section 5314 of title 5, United States Code;

(2) employ experts and consultants in accordance with section 3109 of Title 5,

United States Code, and compensate individuals so employed for each day

(including traveltime) at rates not in excess of the maximum rate of pay for

grade GS-18 as provided in section 5332 of Title 5, United States Code, and

while such experts and consultants are so serving away from their homes or

regular place of business, to pay such employees travel expenses and per diem

in lieu of subsistence at rates authorized by section 5703 of Title 5, United

States Code, for persons in Government service employed intermittently;

(3) promulgate such rules and regulations as may be necessary to carry out the

functions, powers and duties vested in him;

(4) utilize, with their consent, the services, personnel, and facilities of other

Federal agencies;

(5) enter into and perform such contracts, leases, cooperative agreements, or

other transactions as may be necessary in the conduct of the work of the Office

and on such terms as the United States Trade Representative may deem

appropriate, with any agency or instrumentality of the United States, or with any

public or private person, firm, association, corporation, or institution;

(6) accept voluntary and uncompensated services, notwithstanding the

provisions of 1342 of title 31, United States Code;

(7) adopt an official seal, which shall be judicially noticed; and

(8) pay for expenses approved by him for official travel without regard to the

Federal Travel Regulations or to the provisions of subchapter I of chapter 57 of

Title 5, United States Code (relating to rates of per diem allowances in lieu of

subsistence expenses);

(9) accept, hold, administer, and utilize gifts, devises, and bequests of

property, both real and personal, for the purpose of aiding or facilitating the

work of the Office;

(10) acquire, by purchase or exchange, not more than two passenger motor

vehicles for use abroad, except that no vehicle may be acquired at a cost

exceeding $9,500; and

(11) provide, where authorized by law, copies of documents to persons at cost,

except that any funds so received shall be credited to, and be available for use

from, the account from which expenditures relating thereto were made.

(f) The United States Trade Representative shall, to the extent he deems it

necessary for the proper administration and execution of the trade agreements

programs of the United States, draw upon the resources of, and consult with,
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Federal agencies in connection with the performance of his functions.

(g)(1)(A) There are authorized to be appropriated to theOffice for the purposes of

carrying out its functions the following:

(i) $32,300,000 for fiscal year 2003.

(ii) $33,108,000 for fiscal year 2004.

(B) Of the amounts authorized to be appropriated under subparagraph (A)

for any fiscal year—

(i) not to exceed $98,000 may be used for entertainment and

representation expenses of the Office; and

(ii) not to exceed $1,000,000 shall remain available until expended.

(2) For the fiscal year beginning October 1, 1982, and for each fiscal year

thereafter, there are authorized to be appropriated to the Office for the salaries

of its officers and employees such additional sums as may be provided by law to

reflect pay rate changes made in accordance with the Federal PayComparability

Act of 1970 [5 U.S.C. § 5301 et seq.].

(3) By not later than the date on which the President submits to Congress the

budget of the United States Government for a fiscal year, the United States

Trade Representative shall submit to the Committee onWays andMeans of the

House of Representatives and the Committee on Finance of the Senate the

projected amount of funds for the succeeding fiscal year that will be necessary

for the Office to carry out its functions.

(19 U.S.C. 2171)

Section 117 of the Trade and Development Act of 2000

[19 U.S.C. 3724; Public Law 106-200]

SEC. 117. ASSISTANT UNITED STATES TRADE REPRESENTATIVE FOR AFRICAN

AFFAIRS.
It is the sense of the Congress that—

(1) The position of Assistant United States Trade Representative for African

Affairs is integral to the United States commitment to increasing United

States-sub-Saharan African trade and investment;

(2) the position of Assistant United States Trade Representative for African

Affairs should be maintained within the Office of the United States Trade

Representative to direct and coordinate interagency activities on United

States-Africa trade policy and investment matters and serve as—

(A) a primary point of contact in the executive branch for those persons

engaged in trade between the United States and sub-Saharan Africa; and

(B) the chief advisor to the United States Trade Representative on issues

of trade and investment with Africa; and

(3) the United States Trade Representative should have adequate funding and

staff to carry out the duties of the Assistant United States Trade Representative
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for African Affairs described in paragraph (2), subject to the availability of

appropriations.

3. U.S. Customs and Border Protection
Sections 451-461 of the Homeland Security Act of 2002

[6 U.S.C. 211-218; Public Law 107-296]

SEC. 411. ESTABLISHMENT; COMMISSIONER OF CUSTOMS

(a) ESTABLISHMENT.—There is established in the Department the United

States Customs Service, under the authority of the Under Secretary for Border

and Transportation Security, which shall be vested with those functions

including, but not limited to those set forth in section 415(7), and the personnel,

assets, and liabilities attributable to those functions.

(b) COMMISSIONER OF CUSTOMS.—

(1) IN GENERAL.—There shall be at the head of the Customs Service a

Commissioner of Customs, who shall be appointed by the President, by and

with the advice and consent of the Senate.

(2) COMPENSATION.—Section 5314 of title 5, United States Code, is

amended by striking

“Commissioner of Customs, Department of the Treasury”

and inserting

“Commissioner of Customs, Department of Homeland Security.”.

(3) CONTINUATION IN OFFICE.—The individual serving as the

Commissioner of Customs on the day before the effective date of this Act

may serve as the Commissioner of Customs on and after such effective date

until a Commissioner of Customs is appointed under paragraph (1).

SEC. 412. RETENTION OF CUSTOMS REVENUE FUNCTIONS BY SECRETARY OF

TREASURY

(a) RETENTION OF CUSTOMS REVENUE FUNCTIONS BY SECRETARY OF THE

TREASURY.—

(1) RETENTION OF AUTHORITY.—Notwithstanding section 403(a)(1),

authority related to Customs revenue functions that was vested in the

Secretary of the Treasury by law before the effective date of this Act under

those provisions of law set forth in paragraph (2) shall not be transferred to

the Secretary by reason of this Act, and on and after the effective date of this

Act, the Secretary of the Treasury may delegate any such authority to the

Secretary at the discretion of the Secretary of the Treasury. The Secretary of

the Treasury shall consult with the Secretary regarding the exercise of any

such authority not delegated to the Secretary.

(2) STATUTES.—The provisions of law referred to in paragraph (1) are the

following: the Tariff Act of 1930; section 249 of the Revised Statutes of the

United States (19 U.S.C. 3); section 2 of the Act of March 4, 1923 (19 U.S.C.

6); section 13031 of the Consolidated Omnibus Budget Reconciliation Act of

1985 (19 U.S.C. 58c); section 251 of the Revised Statutes of the United
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States (19 U.S.C. 66); section 1 of the Act of June 26, 1930 (19 U.S.C. 68);

the Foreign Trade Zones Act (19 U.S.C. 81a et seq.); section 1 of the Act of

March 2, 1911 (19 U.S.C. 198); the Trade Act of 1974; the Trade

Agreements Act of 1979; the North American Free Trade Area

Implementation Act; the Uruguay Round Agreements Act; the Caribbean

Basin Economic Recovery Act; the Andean Trade Preference Act; the

African Growth and Opportunity Act; and any other provision of law vesting

customs revenue functions in the Secretary of the Treasury.

(b) MAINTENANCE OF CUSTOMS REVENUE FUNCTIONS.—

(1) MAINTENANCE OF FUNCTIONS.—Notwithstanding any other provision of

this Act, the Secretary may not consolidate, discontinue, or diminish those

functions described in paragraph (2) performed by the United States Customs

Service (as established under section 411) on or after the effective date of

this Act, reduce the staffing level, or reduce the resources attributable to such

functions, and the Secretary shall ensure that an appropriate management

structure is implemented to carry out such functions.

(2) FUNCTIONS.—The functions referred to in paragraph (1) are those

functions performed by the following personnel, and associated support staff,

of the United States Customs Service on the day before the effective date of

this Act: Import Specialists, Entry Specialists, Drawback Specialists,

National Import Specialist, Fines and Penalties Specialists, attorneys of the

Office of Regulations and Rulings, Customs Auditors, International Trade

Specialists, Financial Systems Specialists.

(c) NEW PERSONNEL.—The Secretary of the Treasury is authorized to appoint

up to 20 new personnel to work with personnel of the Department in performing

customs revenue functions.

SEC. 413. PRESERVATION OF CUSTOMS FUNDS.
Notwithstanding any other provision of this Act, no funds available to the

United States Customs Service or collected under paragraphs (1) through (8) of

section 13031(a) of the Consolidated Omnibus Budget Reconciliation Act of

1985 may be transferred for use by any other agency or office in the Department.

SEC. 414. SEPARATE BUDGET REQUEST OF CUSTOMS.
The President shall include in each budget transmitted to Congress under

section 1105 of title 31, United States Code, a separate budget request for the

United States Customs Service.

SEC. 415. DEFINITION.
In this subtitle, the term `customs revenue function' means the following:

(1) Assessing and collecting customs duties (including antidumping and

countervailing duties and duties imposed under safeguard provisions), excise

taxes, fees, and penalties due on imported merchandise, including classifying

and valuing merchandise for purposes of such assessment.

(2) Processing and denial of entry of persons, baggage, cargo, and mail,

with respect to the assessment and collection of import duties.
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(3) Detecting and apprehending persons engaged in fraudulent practices

designed to circumvent the customs laws of the United States.

(4) Enforcing section 337 of the Tariff Act of 1930 and provisions relating

to import quotas and the marking of imported merchandise, and providing

Customs Recordations for copyrights, patents, and trademarks.

(5) Collecting accurate import data for compilation of international trade

statistics.

(6) Enforcing reciprocal trade agreements.

(7) Functions performed by the following personnel, and associated

support staff, of the United States Customs Service on the day before the

effective date of this Act: Import Specialists, Entry Specialists, Drawback

Specialists, National Import Specialist, Fines and Penalties Specialists,

attorneys of the Office of Regulations and Rulings, Customs Auditors,

International Trade Specialists, Financial Systems Specialists.

(8) Functions performed by the following offices, with respect to any

function described in any of paragraphs (1) through (7), and associated

support staff, of the United States Customs Service on the day before the

effective date of this Act: the Office of Information and Technology, the

Office of Laboratory Services, the Office of the Chief Counsel, the Office of

Congressional Affairs, the Office of International Affairs, and the Office of

Training and Development.

SEC. 416. GAO REPORT TO CONGRESS.
Not later than 3 months after the effective date of this Act, the Comptroller

General of the United States shall submit to Congress a report that sets forth all

trade functions performed by the executive branch, specifying each agency that

performs each such function.

SEC. 417. ALLOCATION OF RESOURCES BY THE SECRETARY.
(a) IN GENERAL.—The Secretary shall ensure that adequate staffing is

provided to assure that levels of customs revenue services provided on the day

before the effective date of this Act shall continue to be provided.

(b) NOTIFICATION OF CONGRESS.—The Secretary shall notify the Committee

on Ways and Means of the House of Representatives and the Committee on

Finance of the Senate at least 90 days prior to taking any action which would--

(1) result in any significant reduction in customs revenue services,

including hours of operation, provided at any office within the Department or

any port of entry;

(2) eliminate or relocate any office of the Department which provides

customs revenue services; or

(3) eliminate any port of entry.

(c) DEFINITION.—In this section, the term `customs revenue services' means

those customs revenue functions described in paragraphs (1) through (6) and

paragraph (8) of section 415.

SEC. 418. REPORTS TO CONGRESS.
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(a) CONTINUING REPORTS.—The United States Customs Service shall, on and

after the effective date of this Act, continue to submit to the Committee on Ways

and Means of the House of Representatives and the Committee on Finance of the

Senate any report required, on the day before such the effective date of this Act,

to be so submitted under any provision of law.

(b) REPORT ON CONFIRMING AMENDMENTS.—Not later than 60 days after the

date of enactment of this Act, the Secretary of the Treasury shall submit a report

to the Committee on Finance of the Senate and the Committee on Ways and

Means of the House of Representatives of proposed conforming amendments to

the statutes set forth under section 412(a)(2) in order to determine the

appropriate allocation of legal authorities described under this subsection. The

Secretary of the Treasury shall also identify those authorities vested in the

Secretary of the Treasury that are exercised by the Commissioner of Customs on

or before the effective date of this section.

SEC. 419. CUSTOMS USER FEES.

(a) IN GENERAL.—Section 13031(f) of the Consolidated Omnibus Budget

Reconciliation Act of 1985 (19 U.S.C. 58c(f)) is amended--

(1) in paragraph (1), by striking subparagraph (B) and inserting the

following:

“(B) amounts deposited into the Customs Commercial and Homeland

Security Automation Account under paragraph (5).”;

(2) in paragraph (4), by striking `(other than the excess fees determined by

the Secretary under paragraph (5))'; and

(3) by striking paragraph (5) and inserting the following:

“(5)(A) There is created within the general fund of the Treasury a separate

account that shall be known as the `Customs Commercial and Homeland

Security Automation Account'. In each of fiscal years 2003, 2004, and 2005

there shall be deposited into the Account from fees collected under subsection

(a)(9)(A), $350,000,000.

“(B) There is authorized to be appropriated from the Account in fiscal years

2003 through 2005 such amounts as are available in that Account for the

development, establishment, and implementation of the Automated Commercial

Environment computer system for the processing of merchandise that is entered

or released and for other purposes related to the functions of the Department of

Homeland Security. Amounts appropriated pursuant to this subparagraph are

authorized to remain available until expended.

“(C) In adjusting the fee imposed by subsection (a)(9)(A) for fiscal year 2006,

the Secretary of the Treasury shall reduce the amount estimated to be collected

in fiscal year 2006 by the amount by which total fees deposited to the Account

during fiscal years 2003, 2004, and 2005 exceed total appropriations from that

Account.”.
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(b) CONFORMING AMENDMENT.—Section 311(b) of the Customs Border

Security Act of 2002 (Public Law 107-210) is amended by striking paragraph

(2).

Office of International Trade
Section 402 of the Security and Accountability for Every Port (SAFE Port)

Act

[Excerpts from Section 2 of the Act of March 3, 1927 (44 Stat. 1381, chapter

348; 19 U.S.C. 2072), is amended by Public Law 109-347]

(d) OFFICE OF INTERNATIONAL TRADE.—

(1) ESTABLISHMENT.—There is established within the United

States Customs and Border Protection an Office of International Trade

that shall be headed by an Assistant Commissioner.

(2) TRANSFER OF ASSETS, FUNCTIONS, AND PERSONNEL;

ELIMINATION OF OFFICES.—

(A) OFFICE OF STRATEGIC TRADE.—

(i) IN GENERAL.—Not later than 90 days after the date of the

enactment of the SAFE Port Act, the Commissioner shall transfer

the assets, functions, and personnel of the Office of Strategic Trade

to the Office of International Trade established pursuant to

paragraph (1) and the Office of Strategic Trade shall be abolished.

(ii) LIMITATION ON FUNDS.—No funds appropriated to the

United States Customs and Border Protection may be used to

transfer the assets, functions, or personnel of the Office of Strategic

Trade, to an office other than the office established pursuant to

paragraph (1) of this subsection.

(B) OFFICE OF REGULATIONS AND RULINGS.—

(i) IN GENERAL.—Not later than 90 days after the date of the

enactment of the SAFE Port Act, the Commissioner shall transfer

the assets, functions, and personnel of the Office of Regulations and

Rulings to the Office of International Trade established pursuant to

paragraph (1) and the Office of Regulations and Rulings shall be

abolished.

(ii) LIMITATION ON FUNDS.—No funds appropriated to the

United States Customs and Border Protection may be used to

transfer the assets, functions, or personnel of the Office of

Regulations and Rulings, to an office other than the office

established pursuant to paragraph (1) of this subsection.

(C) OTHER TRANSFERS.—The Commissioner is authorized

to transfer any other assets, functions, or personnel within the United

States Customs and Border Protection to the Office of International Trade

established pursuant to paragraph (1). Not less than 45 days prior to each
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such transfer, the Commissioner shall notify the Committee on

Appropriations, the Committee on Finance, and the Committee on

Homeland Security and Governmental Affairs of the Senate and the

Committee on Appropriations, the Committee on Homeland Security, and

the Committee on Ways and Means of the House of Representatives of

the specific assets, functions, or personnel to be transferred, and the

reason for such transfer. Such notification shall also include—

(i) an explanation of how trade enforcement functions will be

impacted by the reorganization;

(ii) an explanation of how the reorganization meets the

requirements of section 412(b) of the Homeland Security Act of

2002 (6 U.S.C. 212(b)) that the Department of Homeland

Security not diminish the customs revenue and trade facilitation

functions formerly performed by the United States Customs

Service; and

(iii) any comments or recommendations provided by the

Commercial Operations Advisory Committee regarding such

reorganization.

(D) REPORT.—Not later than 1 year after any reorganization pursuant

to subparagraph (C) takes place, the Commissioner, in consultation with

the Commercial Operations Advisory Committee, shall report to the

Committee on Finance of the Senate and the Committee on Ways and

Means of the House of Representatives. Such report shall include an

assessment of the impact of, and any suggested modifications to, such

reorganization.

(E) LIMITATION ON AUTHORITY.—Notwithstanding any other provision

of law, the Commissioner shall not transfer any assets, functions, or

personnel from United States ports of entry, associated with the

enforcement of laws relating to trade in textiles and apparel, to the Office

of International Trade established pursuant to paragraph (1), until the

following conditions are met:

(i) The Commissioner submits the initial Resource Allocation

Model required by section 301(h) of the Customs and Procedural

Reform and Simplification Act of 1978 (19 U.S.C. 2075) and

includes in such Resource Allocation Model a section addressing

the allocation of assets, functions, and personnel associated with

the enforcement of laws relating to trade in textiles and apparel.

(ii) The Commissioner consults with the Committee on

Finance of the Senate and the Committee on Ways and Means of

the House of Representatives regarding any subsequent transfer

of assets, functions, or personnel associated with the enforcement

of laws relating to trade in textiles and apparel, not less than 45

days prior to such transfer.
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(F) LIMITATION ON APPROPRIATIONS.—No funds appropriated to the

United States Customs and Border Protection may be used to transfer the

assets, functions, or personnel associated with the enforcement of laws

relating to trade in textiles and apparel, before the Commissioner consults

with the congressional committees pursuant to subparagraph (E)(ii).

(e) INTERNATIONAL TRADE COMMITTEE.—

(1) ESTABLISHMENT.—The Commissioner shall establish an

International Trade Committee, to be chaired by the Commissioner, and

to include the Deputy Commissioner, the Assistant Commissioner in the

Office of Field Operations, the Assistant Commissioner in the Office of

Finance, the Assistant Commissioner in the Office of International

Affairs, the Assistant Commissioner in the Office of International Trade,

the Director of the Office of Trade Relations, and any other official

determined by the Commissioner to be important to the work of the

Committee.

(2) RESPONSIBILITIES.—The International Trade Committee shall—

(A) be responsible for advising the Commissioner with respect to

the commercial customs and trade facilitation functions of the United

States Customs and Border Protection;

(B) assist the Commissioner in coordinating with the Secretary

regarding commercial customs and trade facilitation functions; and

(C) oversee the operation of all programs and systems that are

involved in the assessment and collection of duties, bonds, and other

charges or penalties associated with the entry of cargo into the United

States, or the export of cargo from the United States, including the

administration of duty drawback and the collection of antidumping

and countervailing duties.

(3) ANNUAL REPORT.—Not later than 30 days after the end of each fiscal

year, the International Trade Committee shall submit a report to the

Committee on Finance of the Senate and the Committee on Ways and

Means of the House of Representatives. The report shall—

(A) detail the activities of the International Trade Committee during

the preceding fiscal year; and

(B) identify the priorities of the International Trade Committee for

the fiscal year in which the report is filed.

(f) DEFINITION.—In this section:

(1) COMMISSIONER.—The term ‘Commissioner’ means the Commissioner

responsible for the United States Customs and Border Protection in the

Department of Homeland Security.

(2) COMMERCIAL OPERATIONS ADVISORY COMMITTEE.—The term

‘Commercial Operations Advisory Committee’ means the Advisory

Committee established pursuant to section 9503(c) of the Omnibus Budget
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Reconciliation Act of 1987 (19 U.S.C. 2071 note) or any successor

committee.

C. UNITED STATES INTERNATIONAL TRADE COMMISSION

1. Organization, General Powers, Procedures

Sections 330, 331, 333-335, and 339 of the Tariff Act of 1930, as amended

[19 U.S.C. 1330, 1331, 1333-1335, and 1339; Public Law 71-361, as amended by Act of June 25,

1936, Act of June 25, 1948, Act of May 24, 1949, Act of Aug. 7, 1953, Public Law 85-686, Public

Law 91-452, Public Law 93-618, Public Law 94-455, Public Law 95-106, Public Law 95-430, Public

Law 97-456, Public Law 98-573, Public Law 99-272, Public Law 99-514, Public Law 100-203, Public

Law 100-418, Public Law 100-647, Public Law 101-207, Public Law 101-382, Public Law 102-185,

and Public Law 107-210]

SEC. 330. ORGANIZATION OF COMMISSION.
(a) MEMBERSHIP.—The United States International Trade Commission (referred

to in this Act as the “Commission”) shall be composed of six commissioners who

shall be appointed by the President, by and with the advice and consent of the

Senate. No person shall be eligible for appointment as a commissioner unless he is a

citizen of the United States, and, in the judgment of the President, is possessed of

qualifications requisite for developing expert knowledge of international trade

problems and efficiency in administering the duties and functions of the

Commission. A person who has served as a commissioner for more than 5 years

(excluding service as a commissioner before January 3, 1975) shall not be eligible

for reappointment as a commissioner. Not more than three of the commissioners

shall be members of the same political party, and in making appointmentsmembers

of different political parties shall be appointed alternately as nearly as may be

practicable.

(b) TERMS OF OFFICE.—The terms of office of the commissioners holding office

on January 3, 1975, which (but for this sentence) would expire on June 16, 1975,

June 16, 1976, June 16, 1977, June 16, 1978, June 16, 1979, and June 16, 1980,

shall expire on December 16, 1976, June 16, 1978, December 16, 1979, June 16,

1981, December 16, 1982, and June 16, 1984, respectively. The term of office of

each commissioner appointed after such date shall expire 9 years from the date of

the expiration of the term for which his predecessor was appointed, except that —

(1) any commissioner appointed to fill a vacancy occurring prior to the

expiration of the term for which his predecessor was appointed shall be

appointed for the remainder of such term, and

(2) any commissioner may continue to serve as a commissioner after an

expiration of his term of office until his successor is appointed and qualified.

(c) CHAIRMAN AND VICE CHAIRMAN; QUORUM.—(1) The chairman and the vice

chairman of the Commission shall be designated by the President from among the

members of the Commission not ineligible, under paragraph (3), for designation.
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The President shall notify the Congress of his designations under this paragraph. If,

as of the date on which a term begins under paragraph (2), the President has not

designated the chairman of the Commission for such term, the Commissioner who,

as of such date—

(A) is a member of a different political party than the chairman of the

Commission for the immediately preceding term, and

(B) has the longest period of continuous service as a commissioner, shall

serve as chairman of the Commission for the portion of such term preceding the

date on which an individual designated by the President takes office as chairman.

(2) After June 16, 1978, the terms of office for the chairman and vice

chairman of the Commission shall be as follows:

(A) The first term of office occurring after such date shall begin on June 7,

1978, and end at the close of June 16, 1980.

(B) Each term of office thereafter shall begin on the day after the closing

date of the immediately preceding term of office and end at the close of the

2-year period beginning on such day.

(3)(A) The President may not designate as the chairman of the Commission

for any term any Commissioner who is a member of the political party of which

the chairman of the Commission for the immediately preceding term is a

member, or who has less than 1 year of continuous service as a commissioner as

of the date such designation is being made.

(B) The President may not designate as the vice chairman of the

Commission for any term any commissioner who is a member of the

political party of which the chairman for that term is a member.

(C) If any commissioner does not complete a term as chairman or vice

chairman by reason of death, resignation, removal from office as a

commissioner, or expiration of his term of office as a commissioner, the

President shall designate as the chairman or vice chairman, as the case may

be, for the remainder of such term a commissioner who is a member of the

same political party. Designation of a chairman under this subparagraphmay

be made without regard to the 1-year continuous service requirement under

subparagraph (A).

(4) The vice chairman shall act as chairman in case of the absence or disability

of the chairman. During any period in which there is no chairman or vice

chairman, the commissioner having the longest period of continuous service as a

commissioner shall act as chairman.

(5) No commissioner shall actively engage in any business, vocation, or

employment other than that of serving as a commissioner.

(6) A majority of the commissioners in office shall constitute a quorum, but

the Commission may function notwithstanding vacancies.

(d) EFFECT OF DIVIDED VOTE IN CERTAIN CASES.—

(1) In a proceeding in which the Commission is required to determine—

(A) under section 202 of the Trade Act of 1974, whether in-creased
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imports of an article are a substantial cause of serious injury, or the threat

thereof, as described in subsection (b)(1) of that section (hereafter in this

subsection referred to as “serious injury”), or

(B) under section 406 of such Act, whether market disruption exists, and

the commissioners voting are equally divided with respect to such

determination, then the determination agreed upon by either group of

commissioners may be considered by the President as the determination of

the Commission.

(2) If under section 202(b) or 406 of the Trade Act of 1974 there is an

affirmative determination of the Commission, or a determination of the

Commission which the President may consider an affirmative determination

under paragraph (1), that serious injury ormarket disruption exists, respectively,

and a majority of the commissioners voting are unable to agree on a finding or

recommendation described in section 202(e)(1) of such Act or the finding

described in section 406(a)(3) of such Act, as the case may be (hereafter in this

subsection referred to as a “remedy finding”), then—

(A) if a plurality of not less than three commissioners so voting agree on a

remedy finding, such remedy finding shall, for purposes of section 203 of

such Act, be treated as the remedy finding of the Commission, or

(B) if two groups, both of which include not less than 3 commissioners,

each agree upon a remedy finding and the President reports under section

204(a) of such Act that—

(i) he is taking the action agreed upon by one such group, then the

remedy finding agreed upon by the other group shall, for purposes of

section 203 of such Act, be treated as the remedy finding of the

Commission, or

(ii) he is taking action which differs from the action agreed upon by

both such groups, or that he will not take any action, then the remedy

finding agreed upon by either such group may be considered by the

Congress as the remedy finding of the Commission and shall, for

purposes of section 203 of such Act, be treated as the remedy finding of

the Commission.

(3) In any proceeding to which paragraph (1) applies in which the

commissioners voting are equally divided on a determination that serious injury

exists, or that market disruption exists, the Commission shall report to the

President the determination of each group of commissioners. In any proceeding

to which paragraph (2) applies, the Commission shall report to the President the

remedy finding of each group of commissioners voting.

(4) In a case to which paragraph (2)(B)(ii) applies, for purposes of section

203(a) of the Trade Act of 1974, notwithstanding section 152(a)(1)(A) of such

Act, the second blank space in the concurrent resolution described in such

section 152 shall be filled with the appropriate date and the following: “The

action which shall take effect under section 203(c)(1) of the Trade Act of 1974
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is the finding or recommendation agreed upon by Commissioners ___, ,

and _____.” The three blank spaces shall be filled with the names of the

appropriate Commissioners.

(5) Whenever, in any case in which the Commission is authorized to make an

investigation upon its own motion, upon complaint, or upon application of any

interested party, one-half of the number of commissioners voting agree that the

investigation should be made, such investigation shall thereupon be carried out

in accordance with the statutory authority covering the matter in question.

Whenever the Commission is authorized to hold hearings in the course of any

investigation and one-half of the number of commissioners voting agree that

hearings should be held such hearings shall thereupon be held in accordance

with the statutory authority covering the matter in question.

(e) AUTHORIZATION OF APPROPRIATIONS.—(1) For the fiscal year beginning

October 1, 1976, and each fiscal year thereafter, there are authorized to be

appropriated to the Commission only such sums as may hereafter be provided by

law.

(2)(A) There are authorized to be appropriated to the Commission for

necessary expenses (including the rental of conference rooms in the District of

Columbia and elsewhere) not to exceed the following:

(i) $54,000,000 for fiscal year 2003.

(ii) $57,240,000 for fiscal year 2004.

(B) Not to exceed $2,500 of the amount authorized to be appropriated for

any fiscal year under subparagraph (A) may be used, subject to the approval

of the Chairman of the Commission, for reception and entertainment

expenses.

(C) No part of any sum that is appropriated under the authority of

subparagraph (A) may be used by the Commission in the making of any

special study, investigation, or report that is requested by any agency of the

executive branch unless that agency reimburses the Commission for the cost

thereof.

(3) There are authorized to be appropriated to the Commission for each fiscal

year after September 30, 1977, in addition to any other amount authorized to be

appropriated for such fiscal year, such sums as may be necessary for increases

authorized by law in salary, pay, retirement, and other employee benefits.

(4) By not later than the date on which the President submits to Congress the

budget of the United States Government for a fiscal year, the Commission shall

submit to the Committee on Ways and Means of the House of Representatives

and the Committee on Finance of the Senate the projected amount of funds for

the succeeding fiscal year that will be necessary for the Commission to carry out

its functions.

(f) The Commission shall be considered to be an independent regulatory agency

for purposes of chapter 35 of title 44, United States Code.

SEC. 331. GENERAL POWERS.
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(a) ADMINISTRATION.—(1) Except as provided in paragraph (2), the chairman of

the Commission, shall—

(A) appoint and fix the compensation of such employees of the

Commission as he deems necessary (other than the personal staff of each

commissioner), including the secretary,

(B) procure the services of experts and consultants in accordance with the

provisions of section 3109 of Title 5, and

(C) exercise and be responsible for all other administrative functions of the

Commission.

Any decision by the chairman under this paragraph shall be subject to disapproval

by a majority vote of all the commissioners in office.

(2) Subject to approval by a majority vote of all the commissioners in office,

the chairman may—

(A) terminate the employment of any supervisory employee of the

Commission whose duties involve substantial personal responsibility for

Commission matters and who is compensated at a rate equal to, or in excess

of, the rate for grade GS-15 of the General Schedule in section 5332 of title

5, and

(B) formulate the annual budget of the Commission.

(3) No member of the Commission, in making public statements with respect

to any policy matter for which the Commission has responsibility, shall

represent himself as speaking for the Commission, or his views as being the

views of the Commission, with respect to such matters except to the extent that

the Commission has adopted the policy being expressed.

(b) APPLICATIONOFCIVILSERVICELAW.—Except for employees excepted under

civil service rules, all employees of the Commission shall be appointed from lists of

eligibles to be supplied by the Director of the Office of Personnel Management and

in accordance with the civil service law.

(c) EXPENSES.—All of the expenses of the Commission, including all necessary

expenses for transportation incurred by the commissioners or by their employees

under their orders in making any investigation or upon official business in any other

places than at their respective headquarters, shall be allowed and paid on the

presentation of itemized vouchers therefor approved by the chairman (except that in

the case of a commissioner, or the personal staff of any commissioner, such

vouchers may be approved by that commissioner).

(d) PRINCIPALOFFICEATWASHINGTON.—The principal office of the Commission

shall be in the city ofWashington, but it maymeet and exercise all its powers at any

other place. The Commission may, by one or more of its members, or by such

agents as it may designate, prosecute any inquiry necessary to its duties in any part

of the United States or in any foreign country.

(e) OFFICE AT NEW YORK.—The Commission is authorized to establish and

maintain an office at the port of New York for the purpose of directing or carrying

on any investigation, receiving and compiling statistics, selecting, describing, and
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filing samples of articles, and performing any of the duties or exercising any of the

powers imposed upon it by law.

(f) OFFICIAL SEAL.—The Commission is authorized to adopt an official seal,

which shall be judicially noticed.

* * * * * * *

SEC. 333. TESTIMONY AND PRODUCTION OF PAPERS.
(a) AUTHORITY TO OBTAIN INFORMATION.—For the purposes of carrying out its

functions and duties in connection with any investigation authorized by law, the

Commission or its duly authorized agent or agents (1) shall have access to and the

right to copy any document, paper, or record, pertinent to the subject matter under

investigation, in the possession of any person, firm, copartnership, corporation, or

association engaged in the production, importation, or distribution of any article

under investigation, (2) may summon witnesses, take testimony, and administer

oaths, (3) may require any person, firm, copartnership, corporation, or association

to produce books or papers relating to any matter pertaining to such investigation,

and (4) may require any person, firm, copartnership, corporation, or association, to

furnish in writing, in such detail and in such form as the Commissionmayprescribe,

information in their possession pertaining to such investigation. Anymember of the

Commission may sign subpoenas, and members and agents of the Commission,

when authorized by the Commission, may administer oath and affirmations,

examine witnesses, take testimony, and receive evidence.

(b)WITNESSES ANDEVIDENCE.—Such attendance ofwitnesses and the production

of such documentary evidence may be required from any place in the United States

at any designated place of hearing. And in case of disobedience to a subpoena the

Commission may invoke the aid of any district or territorial court of the United

States in requiring the attendance and testimony of witnesses and the production of

documentary evidence, and such court within the jurisdiction of which such inquiry

is carried on may, in case of contumacy or refusal to obey a subpoena issued to any

corporation or other person, issue an order requiring such corporation or other

person to appear before the Commission, or to produce documentary evidence if so

ordered or to give evidence touching the matter in question; and any failure to obey

such order of the court may be punished by such court as a contempt thereof.

(c) MANDAMUS.—At the request of the Commission, any such court shall have

jurisdiction to issue writs of mandamus commanding compliance with the

provisions of this part or any order of the Commission made in pursuance thereof.

(d) DEPOSITIONS.—The Commission may order testimony to be taken by

deposition in any proceeding or investigation pending before the Commission at any

stage of such proceeding or investigation. Such depositionsmaybe taken before any

person designated by the Commission and having power to administer oaths. Such

testimony shall be reduced to writing by the person taking the deposition, or under

his direction, and shall then be subscribed by the deponent. Any person, firm,
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copartnership, corporation, or association, may be compelled to appear and depose

and to produce documentary evidence in the same manner as witnesses may be

compelled to appear and testify and produce documentary evidence before the

Commission, as hereinbefore provided.

(e) FEES AND MILEAGE OF WITNESSES.—Witnesses summoned before the

Commission shall be paid the same fees and mileage that are paid witnesses in the

courts of the United States, and witnesses whose depositions are taken and the

person taking the same, except employees of the Commission, shall severally be

entitled to the same fees and mileage as are paid for like services in the court of the

United States.

(f) STATEMENTS UNDER OATH.—The Commission is authorized, in order to

ascertain any facts required by subdivision (d) of section 332 to require any

importer and any American grower, producer, manufacturer, or seller to file with

the commission a statement, under oath, giving his selling prices in the United

States of any article imported, grown, produced, fabricated, manipulated, or

manufactured by him.

(g) REPRESENTATION IN COURT PROCEEDINGS.—The Commission shall be

represented in all judicial proceedings by attorneys who are employees of the

Commission or, at the request of the Commission, by the Attorney General of the

United States.

(h) ADMINISTRATIVEPROTECTIVEORDERS.—Any correspondence, private letters

of reprimand, and other documents and files relating to violations or possible

violations of administrative protective orders issued by the Commission in

connection with investigations or other proceedings under this title shall be treated

as information described in section 552(b)(3) of title 5, United States Code.

SEC. 334. COOPERATION WITH OTHER AGENCIES.
The Commission shall in appropriate matters act in conjunction and cooperation

with the Treasury Department, the Department of Commerce, the Federal Trade

Commission, or any other departments, or independent establishments of the

Government, and such departments and independent establishments of the

Government shall cooperate fully with the Commission for the purposes of aiding

and assisting in its work, and when directed by the President, shall furnish to the

Commission, on its request, all records, papers, and information in their possession

relating to any of the subjects of investigation by the Commission and shall detail,

from time to time, such officials and employees to said Commission as he may

direct.

SEC. 335. RULES AND REGULATIONS.
The Commission is authorized to adopt such reasonable procedures and rules and

regulations as it deems necessary to carry out its functions and duties.

* * * * * * *
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SEC. 339. TRADE REMEDY ASSISTANCE OFFICE.
(a) There is established in the Commission a separate office to be known as the

Trade RemedyAssistance Office which shall provide full information to the public

upon request and shall to the extent feasible, provide assistance and advice to

interested parties concerning—

(1) remedies and benefits available under the trade laws, and

(2) the petition and application procedures, and the appropriate filing dates,

with respect to such remedies and benefits.

(b) The Trade Remedy Assistance Office, in coordination with each agency

responsible for administering a trade law, shall provide technical and legal

assistance and advice to eligible small businesses to enable them—

(1) to prepare and file petitions and applications (other than those which, in

the opinion of the Office, are frivolous); and

(2) to seek to obtain the remedies and benefits available under the trade laws,

including any administrative review or administrative appeal thereunder.

(c) For purposes of this section—

(1) The term “eligible small business” means any business concern which, in

the agency's judgment, due to its small size, has neither adequate internal

resources nor financial ability to obtain qualified outside assistance in preparing

and filing petitions and applications for remedies and benefits under trade laws.

In determining whether a business concern is an “eligible small business”, the

agency may consult with the Small Business Administration, and shall consult

with any other agency that has provided assistance under subsection (b) to that

business concern. Any agency decision regarding whether a business concern is

an eligible small business for purposes of this section is not reviewable by any

other agency or by any court.

(2) The term “trade laws” means—

(A) chapter 1 of title II of the Trade Act of 1974 (19 U.S.C. 2251 et seq.,

relating to relief caused by import competition);

(B) chapters 2 and 3 of such title II (relating to adjustment assistance for

workers and firms);

(C) chapter 1 of title III of the Trade Act of 1974 (19 U.S.C. 2411 et seq.,

relating to relief from foreign import restrictions and export subsidies);

(D) title VII of the Tariff Act of 1930 (19 U.S.C. 1671 et seq., relating to

the imposition of countervailing duties and antidumping duties);

(E) section 232 of the Trade Expansion Act of 1962 (19 U.S.C. 1862,

relating to the safeguarding of national security); and

(F) section 337 of the Tariff Act of 1930 (19 U.S.C. 1337, relating to

unfair practices in import trade).
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Section 603 of the Trade Act of 1974

[19 U.S.C. 2482; Public Law 93-618]

SEC. 603. INTERNATIONAL TRADE COMMISSION.
(a) In order to expedite the performance of its functions under this Act, the

International Trade Commission may conduct preliminary investigations, determine

the scope and manner of its proceedings, and consolidate proceedings before it.

(b) In performing its functions under this Act, the Commission may exercise any

authority granted to it under any other Act.

(c) The Commission shall at all times keep informed concerning the operation and

effect of provisions relating to duties or other import restrictions of the United

States contained in trade agreements entered into under the trade agreements

program.

Section 175(a)(1) of the Trade Act of 1974

[19 U.S.C. 2232; Public Law 93-618]

SEC. 175. INDEPENDENT BUDGET AND AUTHORIZATION OF APPROPRIATIONS.
(a)(1) Effective with respect to the fiscal year beginning October 1, 1976, for

purposes of the Budget and Accounting Act, 1921 (31 U.S.C. 1 et seq.), estimated

expenditures and proposed appropriations for the United States International Trade

Commission shall be transmitted to the President on or before October 15 of the

year preceding the beginning of each fiscal year and shall be included by him in the

Budget without revision, and the Commission shall not be considered to be a

department or establishment for purposes of such Act.

2. Investigations

Section 332 of the Tariff Act of 1930, as amended

[19 U.S.C. 1332; Public Law 71-361, as amended by Public Law 93-618, Public Law 96-39, Public

Law 100-418, and Public Law 100-647]

SEC. 332. INVESTIGATIONS.
(a) INVESTIGATIONS AND REPORTS.—It shall be the duty of the Commission to

investigate the administration and fiscal and industrial effects of the customs laws of

this country, the relations between the rates of duty on rawmaterials and finished or

partly finished products, the effects of ad valorem and specific duties and of

compound specific and ad valorem duties, all questions relative to the arrangement

of schedules and classification of articles in the several schedules of the customs

law, and, in general, to investigate the operation of customs laws, including their

relation to the Federal revenues, their effect upon the industries and labor of the
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country, and to submit reports of its investigations as hereafter provided.

(b) INVESTIGATIONS OF TARIFF RELATIONS.—The Commission shall have power

to investigate the tariff relations between the United States and foreign countries,

commercial treaties, preferential provisions, economic alliances, the effect of export

bounties and preferential transportation rates, the volume of importations compared

with domestic production and consumption, and conditions, causes, and effects

relating to competition of foreign industries with those of the United States,

including dumping and cost of production.

(c) INVESTIGATION OF PARIS ECONOMY PACT.—The Commission shall have

power to investigate the Paris Economy Pact and similar organizations and

arrangements in Europe.

(d) INFORMATION FOR PRESIDENT AND CONGRESS.—In order that the President

and the Congress may secure information and assistance, it shall be the duty of the

Commission to—

(1) Ascertain conversion costs and costs of production in the principal

growing, producing, or manufacturing centers of the United States of articles of

the United States, whenever in the opinion of the Commission it is practicable;

(2) Ascertain conversion costs and costs of production in the principal

growing, producing, or manufacturing centers of foreign countries of articles

imported into the United States, whenever in the opinion of the Commission

such conversion costs or costs of production are necessary for comparison with

conversion costs or costs of production in the United States and can be

reasonably ascertained;

(3) Select and describe articles which are representative of the classes or kinds

of articles imported into the United States and which are similar to or

comparable with articles of the United States; select and describe articles of the

United States similar to or comparable with such imported articles; and obtain

and file samples of articles so selected, whenever the Commission deems it

advisable;

(4) Ascertain imports costs of such representative articles so selected;

(5) Ascertain the grower's producer's, or manufacturer's selling prices in the

principal growing, producing, or manufacturing centers of the United States of

the articles of the United States so selected; and

(6) Ascertain all other facts which will show the differences in or which affect

competition between articles of the United States and imported articles in the

principal markets of the United States.

(e) DEFINITIONS.—When used in this subdivision and in subdivision (d)_

(1) The term “article” includes any commodity, whether grown, produced,

fabricated, manipulated, or manufactured;

(2) The term “import cost” means the transaction value of the imported

merchandise determined in accordance with section 402(b) plus, when not

included in the transaction value, all necessary expenses, exclusive of customs

duties, of bringing such merchandise to the United States.
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[(f) Provision directing the Commission to ascertain the cost of crude petroleum

during 3 years preceding 1930.]
(g) REPORTS TO PRESIDENT AND CONGRESS.—The Commission shall put at the

disposal of the President of the United States, the Committee on Ways and Means

of the House of Representatives, and the Committee on Finance of the Senate,

whenever requested, all information at its command, and shall make such

investigations and reports as may be requested by the President or by either of said

committees or by either branch of the Congress. However, the Commissionmaynot

release information which the Commission considers to be confidential business

information unless the party submitting the confidential business information had

notice, at the time of submission, that such information would be released by the

Commission, or such party subsequently consents to the release of the information.

The Commission shall report to Congress on the first Monday of December of each

year after June 17, 1930, a statement of the methods adopted and all expenses

incurred, a summary of all reports made during the year, and a list of all votes taken

by the Commission during the year, showing those commissioners voting in the

affirmative and the negative on each vote and those commissioners not voting on

each vote and the reasons for not voting. Each such annual report shall include a list

of all complaints filed under section 337 during the year for which such report is

being made, the date on which each such complaint was filed, and the action taken

thereon, and the status of all investigations conducted by the Commission under

such section during such year and the date on which each such investigation was

commenced.

D. PRIVATE OR PUBLIC SECTOR ADVISORY COMMITTEES

Section 135 of the Trade Act of 1974, as amended

[19 U.S.C. 2155; Public Law 93-618, as amended by Public Law 96-39, Public Law 98-573, Public

Law 99-514, Public Law 100-418, Public Law 103-465, and Public Law 107-210]

SEC. 135. INFORMATION AND ADVICE FROM PRIVATE AND PUBLIC SECTORS.
(a) IN GENERAL.—

(1) The President shall seek information and advice from representative

elements of the private sector and the non-Federal governmental sector with

respect to—

(A) negotiating objectives and bargaining positions before entering into a

trade agreement under this title or section 2103 of the Bipartisan Trade

Promotion Authority Act of 2002;

(B) the operation of any trade agreement once entered into, including

preparation for dispute settlement panel proceedings to which the United

States is a party; and

(C) other matters arising in connection with the development,

implementation, and administration of the trade policy of the United States,
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including those matters referred to in Reorganization Plan Number 3 of

1979 and Executive Order Numbered 12188, and the priorities for actions

thereunder.

To the maximum extent feasible, such information and advice on negotiating

objectives shall be sought and considered before the commencement of

negotiations.

(2) The President shall consult with representative elements of the private

sector and the non-Federal governmental sector on the overall current trade

policy of the United States. The consultations shall include, but are not limited

to, the following elements of such policy:

(A) The principal multilateral and bilateral trade negotiating objectives

and the progress being made toward their achievement.

(B) The implementation, operation, and effectiveness of recently

concluded multilateral and bilateral trade agreements and resolution of trade

disputes.

(C) The actions taken under the trade laws of the United States and the

effectiveness of such actions in achieving trade policy objectives.

(D) Important developments in other areas of trade for which there must

be developed a proper policy response.

(3) The President shall take the advice received through consultation under

paragraph (2) into account in determining the importance which should be

placed on eachmajor objective and negotiating position that should be adopted

in order to achieve the overall trade policy of the United States.

(b) ADVISORY COMMITTEE FOR TRADE POLICY AND NEGOTIATIONS.—

(1) The President shall establish an Advisory Committee for Trade Policy and

Negotiations to provide overall policy advice on matters referred to in

subsection (a). The committee shall be composed of not more than 45

individuals and shall include representatives of non-Federal governments, labor,

industry, agriculture, small business, service industries, retailers,

nongovernmental environmental and conservation organizations, and consumer

interests. The committee shall be broadly representative of the key sectors and

groups of the economy, particularly with respect to those sectors and groups

which are affected by trade. Members of the committee shall be recommended

by the United States Trade Representative and appointed by the President for a

term of 2 years. An individual may be reappointed to committee for any number

of terms. Appointments to the Committee shall be made without regard to

political affiliation.

(2) The committee shall meet as needed at the call of the United States Trade

Representative or at the call of two-thirds of the members of the committee. The

chairman of the committee shall be elected by the committee from among its

members.

(3) The United States Trade Representative shall make available to the

committee such staff, information, personnel, and administrative services and
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assistance as it may reasonably require to carry out its activities.

(c) GENERAL POLICY, SECTORAL, OR FUNCTIONALADVISORY COMMITTEES.—

(1) The President may establish individual general policy advisory committees

for industry, labor, agriculture, services, investment, defense, and other

interests, as appropriate, to provide general policy advice onmatters referred to

in subsection (a). Such committees shall, insofar as is practicable, be

representative of all industry, labor, agricultural, service, investment, defense,

and other interests, respectively, including small business interests, and shall be

organized by the United States Trade Representative and the Secretaries of

Commerce, Defense, Labor, Agriculture, the Treasury, or other executive

departments, as appropriate. The members of such committees shall be

appointed by the United States Trade Representative in consultation with such

Secretaries.

(2) The President shall establish such sectoral or functional advisory

committees as may be appropriate. Such committees shall, insofar as is

practicable, be representative of all industry, labor, agricultural, or service

interests (including small business interests) in the sector or functional areas

concerned. In organizing such committees, the United States Trade

Representative and the Secretaries of Commerce, Labor, Agriculture, the

Treasury, or other executive departments, as appropriate, shall—

(A) consult with interested private organizations; and

(B) take into account such factors as—

(i) patterns of actual and potential competition between United States

industry and agriculture and foreign enterprise in international trade,

(ii) the character of the nontariff barriers and other distortions affecting

such competition,

(iii) the necessity for reasonable limits on the number of such advisory

committees,

(iv) the necessity that each committee be reasonably limited in size,

and

(v) in the case of each sectoral committee, that the product lines

covered by each committee be reasonably related.

(3) The President—

(A) may, if necessary, establish policy advisory committees representing

non-Federal governmental interests to provide policy advice—

(i) on matters referred to in subsection (a), and

(ii) with respect to implementation of trade agreements, and

(B) shall include as members of committees established under

subparagraph (A) representatives of non-Federal governmental interests if

he finds such inclusion appropriate after consultation by the United States

Trade Representative with such representatives.

(4) Appointments to each committee established under paragraph (1), (2), or

(3) shall be made without regard to political affiliation.
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(d) POLICY, TECHNICAL, AND OTHER ADVICE AND INFORMATION.—Committees

established under subsection (c) shall meet at the call of the United States Trade

Representative and the Secretaries of Agriculture, Commerce, Labor, Defense, or

other executive departments, as appropriate, to provide policy advice, technical

advice and information, and advice on other factors relevant to the matters referred

to in subsection (a).

(e) MEETING OF ADVISORY COMMITTEES AT CONCLUSION OF NEGOTIATIONS.—

(1) The Advisory Committee for Trade Policy and Negotiations, each

appropriate policy advisory committee, and each sectoral or functional advisory

committee, if the sector or area which such committee represents is affected,

shall meet at the conclusion of negotiations for each trade agreement entered

into under section 2103 of the Bipartisan Trade Promotion Authority Act of

2002, to provide to the President, to Congress, and to the United States Trade

Representative a report on such agreement. Each report that applies to a trade

agreement entered into under section 2103 of the Bipartisan Trade Promotion

Authority Act of 2002 shall be provided under the preceding sentence not later

than the date on which the President notifies the Congress under section

2105(a)(1)(A) of the Bipartisan Trade Promotion Authority Act of 2002 of his

intention to enter into that agreement.

(2) The report of the Advisory Committee for Trade Policy and Negotiations

and each appropriate policy advisory committee shall include an advisory

opinion as to whether and to what extent the agreement promotes the economic

interests of the United States and achieves the applicable overall and principal

negotiating objectives set forth in section 2102 of the Bipartisan Trade

Promotion Authority Act of 2002, as appropriate.

(3) The report of the appropriate sectoral or functional committee under

paragraph (1) shall include an advisory opinion as to whether the agreement

provides for equity and reciprocity within the sector or within the functional

area.

(f) APPLICATIONOFFEDERALADVISORYCOMMITTEEACT.—The provisions of the

Federal Advisory Committee Act apply—

(1) to the Advisory Committee for Trade Policy and Negotiations established

under subsection (b); and

(2) to all other advisory committees which may be established under

subsection (c); except that the meetings of advisory committees established

under subsections (b) and (c) shall be exempt from the requirements of

subsections (a) and (b) of sections 10 and 11 of the Federal Advisory

Committee Act (relating to open meetings, public notice, public participation,

and public availability of documents), whenever and to the extent it is

determined by the President or his designee that such meetings will be

concerned with matters the disclosure of whichwould seriously compromise the

development by the United States Government of trade policy, priorities,

negotiating objectives or bargaining positions with respect tomatters referred to
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in subsection (a), and that meetings may be called of such special task forces,

plenary meetings of chairmen, or other such groups made up of members of the

committees established under subsections (b) and (c).

(g) TRADE SECRETS AND CONFIDENTIAL INFORMATION.—

(1) Trade secrets and commercial or financial information which is privileged

or confidential, and which is submitted in confidence by the private sector or

non-Federal government to officers or employees of the United States in

connection with trade negotiations, may be disclosed upon request to—

(A) officers and employees of the United States designated by the United

States Trade Representative;

(B) members of the Committee on Ways and Means of the House of

Representatives and the Committee on Finance of the Senate who are

designated as official advisers under section 161(a)(1) or are designated by

the chairmen of either such committee under section 161(b)(3)(A) and staff

members of either such committee designated by the chairmen under section

161(b)(3)(A); and

(C) members of any committee of the House or Senate or any joint

committee of Congress who are designated as advisers under section

161(a)(2) or designated by the chairman of such committee under section

161(b)(3)(B) and staff members of such committee designated under section

161(b)(3)(B), but disclosure maybemade under this subparagraph onlywith

respect to trade secrets or commercial or financial information that is

relevant to trade policymatters or negotiations that are within the legislative

jurisdiction of such committee; for use in connectionwithmatters referred to

in subsection (a).

(2) Information other than that described in paragraph (1), and advice

submitted in confidence by the private sector or non-Federal government to

officers or employees of the United States, to theAdvisoryCommittee for Trade

Policy and Negotiations, or to any advisory committee established under

subsection (c), in connection with matters referred to in subsection (a), may be

disclosed upon request to—

(A) the individuals described in paragraph (1); and

(B) the appropriate advisory committee established under this section.

(3) Information submitted in confidence by officers or employees of the

United States to the Advisory Committee for Trade Policy and Negotiations, or

to any advisory committee established under subsection (c), may be disclosed in

accordance with rules issued by the United States Trade Representative and the

Secretaries of Commerce, Labor, Defense, Agriculture, or other executive

departments, as appropriate, after consultation with the relevant advisory

committees established under subsection (c). Such rules shall define the

categories of information which require restricted or confidential handling by

such committee considering the extent to which public disclosure of such

information can reasonably be expected to prejudice the development of trade
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policy, priorities, or United States negotiating objectives. Such rules shall, to the

maximum extent feasible, permit meaningful consultations by advisory

committee members with persons affected by matters referred to in subsection

(a).

(h) ADVISORY COMMITTEE SUPPORT.—The United States Trade Representative,

and the Secretaries of Commerce, Labor, Defense, Agriculture, the Treasury, or

other executive departments, as appropriate, shall provide such staff, information,

personnel, and administrative services and assistance to advisory committees

established under subsection (c) as such committeesmay reasonably require to carry

out their activities.

(i) CONSULTATION WITH ADVISORY COMMITTEES; PROCEDURES;

NONACCEPTANCEOFCOMMITTEEADVICEORRECOMMENDATIONS.—It shall be the

responsibility of the United States Trade Representative, in conjunction with the

Secretaries of Commerce, Labor, Agriculture, the Treasury, or other executive

departments, as appropriate, to adopt procedures for consultationwith and obtaining

information and advice from the advisory committees established under subsection

(c) on a continuing and timely basis. Such consultation shall include the provision

of information to each advisory committee as to—

(1) significant issues and developments; and

(2) overall negotiating objectives and positions of the United States and other

parties; with respect to matters referred to in subsection (a). The United States

Trade Representative shall not be bound by the advice or recommendations of

such advisory committees, but shall inform the advisory committees of

significant departures from such advice or recommendations made. In addition,

in the course of consultations with the Congress under this title, information on

the advice and information provided by advisory committees shall be made

available to congressional advisers.
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(j) PRIVATEORGANIZATIONS ORGROUPS.—In addition to any advisory committee

established under this section, the President shall provide adequate, timely and

continuing opportunity for the submission on an informal basis (and, if such

information is submitted under the provisions of subsection (g), on a confidential

basis) by private organizations or groups, representing government, labor, industry,

agriculture, small business, service industries, consumer interests, and others, of

statistics, data and other trade information, as well as policy recommendations,

pertinent to any matter referred to in subsection (a).

(k) SCOPEOFPARTICIPATIONBYMEMBERSOFADVISORYCOMMITTEES.—Nothing

contained in this section shall be construed to authorize or permit any individual to

participate directly in any negotiation of any matters referred to in subsection (a).

To the maximum extent practicable, the members of the committees established

under subsections (b) and (c), and other appropriate parties, shall be informed and

consulted before and during any such negotiations. They may be designated as

advisors to a negotiating delegation, and may be permitted to participate in

international meetings to the extent the head of the United States delegation deems

appropriate. However, they may not speak or negotiate for the United States.

(l) ADVISORY COMMITTEES ESTABLISHED BY DEPARTMENT OF AGRICULTURE.—

The provisions of title XVIII of the Food and Agriculture Act of 1977 (7 U.S.C.

2281 et seq.) shall not apply to any advisory committee established under

subsection (c).

(m) NON-FEDERAL GOVERNMENT DEFINED.—As used in this section the term

“non-Federal government” means—

(1) any State, territory, or possession of the United States, or the District of

Columbia, or any political subdivision thereof; or

(2) any agency or instrumentality of any entity described in paragraph (1).
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APPENDIX

DESCRIPTIONS OFMAJOR REGIONAL AND
MULTILATERAL TRADE ORGANIZATIONS

World Trade Organization (WTO)

TheWorld Trade Organization is a permanent, multilateral organization created

to oversee the implementation of the Uruguay Round Agreements, including the

GATT 1994, to provide a forum for multilateral trade negotiations, and to

administer dispute settlements. The WTO operates in a similar manner to the

GATT, which it replaced, and is headquartered in Geneva, Switzerland. Additional

information on the WTO can be found at www.wto.org.

WTO Membership as of December 2010

Albania Brazil Côte d'Ivoire

Angola Brunei Darussalam Croatia

Antigua and Barbuda Bulgaria Cuba

Argentina Burkina Faso Cyprus

Armenia Burundi Czech Republic

Australia Cambodia Democratic Republic of the

Congo

Austria Cameroon Denmark

Bahrain, Kingdom of Canada Djibouti

Bangladesh
Cape Verde

Dominica

Barbados Central African Republic Dominican Republic

Belgium Chad Ecuador

Belize Chile Egypt

Benin China, People’s Republic of El Salvador

Bolivia Colombia Estonia

Botswana Congo European Communities

Costa Rica
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Fiji Jordan Netherlands

Finland Kenya New Zealand

Former Yugoslav

Republic of Macedonia

(FYROM)

Korea, Republic of Nicaragua

France Kuwait Niger

Gabon Kyrgyz Republic Nigeria

Gambia, The Latvia Norway

Georgia Lesotho Oman

Germany Liechtenstein Pakistan

Ghana Lithuania Panama

Greece Luxembourg Papua New Guinea

Grenada Macao, China Paraguay

Guatemala Madagascar Peru

Guinea Malawi Philippines

Guinea Bissau Malaysia Poland

Guyana Maldives Portugal

Haiti Mali Qatar

Honduras Malta Romania

Hong Kong, China Mauritania Rwanda

Hungary Mauritius St. Kitts and Nevis

Iceland Mexico St. Lucia

India Moldova St. Vincent and the Grenadines

Indonesia Mongolia Senegal

Ireland Morocco
Saudi Arabia

Israel Mozambique Sierra Leone

Italy Myanmar Singapore

Jamaica Namibia Slovak Republic

Japan Nepal Slovenia

Solomon Islands



- 1787 -

Observer Governments as of December 2010

Afghanistan Iraq Sudan

Algeria Kazakhstan
Syrian Arab Republic

Andorra Lao People's Democratic

Republic

Tajikstan

Azerbaijan Lebanese Republic
Uzbekistan

Bahamas Liberia, Republic of
Vanuatu

Belarus Libya Yemen

Bhutan Montenegro

Bosnia and Herzegovina Russian Federation

Equatorial Guinea
Samoa

Ethiopia Sao Tome and Principe

Iran
Serbia

Holy See (Vatican) Seychelles

South Africa Tanzania
United Arab Emirates

Spain Thailand United Kingdom

Sri Lanka Togo United States of America

Suriname
Tonga

Uruguay

Swaziland Trinidad and Tobago Venezuela

Sweden Tunisia Vietnam

Switzerland Turkey Zambia
Zimbabwe

Chinese Taipei Uganda Zimbabwe

Ukraine
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Organization for Economic Cooperation and Development (OECD)

Founded in 1961 and based in Paris, the OECD is the primary organization for

industrialized nations to discuss trade and economic matters. The objectives are to

achieve economic growth and employment and a rising standard of living in

member countries while maintaining financial stability. The 34 member countries

use the OECD and its various committees and working groups to conduct both

studies and negotiations on particular economic problems and to coordinate their

policies for purposes of international negotiations. Additional information on the

OECD can be found at www.oecd.org.

OECD Membership as of December 2010

Australia Hungary Norway

Austria Iceland Poland

Belgium
Ireland Portugal

Canada Israel Slovak Republic

Chile Italy

Czech Republic Japan
Slovenia

Spain

Denmark Korea Sweden

Estonia
Luxembourg Switzerland

Finland Mexico Turkey

France Netherlands United Kingdom

Germany New Zealand United States

Greece

United Nations Conference on Trade and Development (UNCTAD)

Based in Geneva, Switzerland and associated with the United Nations system,

UNCTAD focuses attention on international economic relations and measures that

might be taken by developed countries to accelerate the pace of economic and

industrial development in developing countries. The conference has met

quadrennially since 1964 in various locations throughout the world. UNCTAD

committees meet several times each year between the major conferences and are
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supported by the permanent UNCTAD Secretariat. Additional information on

UNCTAD can be found at www.unctad.org.

World Customs Organization (WCO)

Established in 1952 as the Customs Cooperation Council, the renamed World

Customs Organization is a 165-member international organization with

headquarters in Brussels, Belgium. It deals exclusively with customs matters. Its

objective is to obtain, in the interest of international trade, the best possible degree

of uniformity among the customs systems of member nations. The United States

became a member on November 5, 1970.

The Customs and Border Protection (CBP) is the lead U.S. government agency

which deals with the various activities of the Council, including the work of the

Harmonized System Committee. The CBP heads the U.S. delegations to the

sessions of the Committee. Generally, the Council studies questions relating to

cooperation in customsmatters, examines technical aspects of customs systems, and

furnishes information and advice to member states. Additional information on the

WCO can be found at www.wcoomd.org.

European Union (EU)

The European Union is a treaty-based, governmental framework that defines and

manages economic and political cooperation among its 25member countries. These

Member states delegate to the European Union “competence” in a number of areas

including foreign trade, agriculture, competition, transport, research, technology,

energy, environment, development (foreign aid), and education. In January 1993,

Member states signed theMaastricht Treaty creating a singlemarket inwhich goods

and services, people, and capital would move as freely within the Union. The

Maastricht Treaty also included provisions for economic andmonetary unionwith a

single European currency, called the Euro, and the establishment of a European

Central Bank fully launched on January 1, 2002.

EU Membership as of December 2010

Austria Greece The Netherlands

Belgium Hungary Poland

Cyprus Ireland Portugal

Czech Republic Italy Slovakia

Denmark Latvia Slovenia

Estonia Lithuania Spain
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Finland Luxembourg Sweden

France Malta United Kingdom

Germany

Three additional countries have applied to become new members: Croatia,

Former Yugoslav Republic of Macedonia and Turkey hope to join by . Additional

information on the EU can be found at www.europa.eu.int.

Asia-Pacific Economic Cooperation (APEC)

APEC was formed in 1989 in response to the growing interdependence among

Asia-Pacific economies. Initiated as an informal dialogue group with limited

participation, APEC has since become the primary regional vehicle for promoting

open trade and practical economic cooperation. In 1994, APECmembers agreed to

attain free and open trade and investment amongAPEC industrialized nations by the

year 2010 and among the developing members by 2020. APEC's 21-member

economies possess a combined gross domestic product of over $19 trillion, nearly

half the world's total annual output. Additional information on APEC can be found

at www.apecsec.org.sg.

APEC Membership as of March 2005

Australia Japan Philippines

Brunei Darussalam Republic of Korea Russia

Canada Malaysia Singapore

Chile Mexico Chinese Taipei

China, People's Republic of New Zealand Thailand

Hong Kong, China Papua New Guinea United States

Indonesia Peru Vietnam

Mercosur

Mercosur, also known as the Southern Cone Common Market, is composed of

Brazil, Argentina, Paraguay, and Uruguay. Mercosur began operating a customs

union on January 1, 1995, which binds tariff preferences among the four Mercosur

countries and establishes a common external trade policy with non-member

countries and economic groups.
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The purpose of Mercosur is to create a common market in which goods and

services can be freely traded among member countries and to permit the

unrestricted movement of labor and capital, the coordination ofmacroeconomic and

sector policies, and the harmonization of national legislation to enhance

competitiveness.

Chile and Bolivia are associate members of Mercosur. Under the terms of their

membership, they apply and receive preferential tariffs with respect to countries

within Mercosur but do not apply the common external tariff. Additional

information on Mercosur can be found at www.mercosur.org.uy (Spanish and

Portuguese only).

Association of Southeast Asian Nations (ASEAN)

ASEAN was established in August 1967 in Bangkok, Thailand, with the signing

of the Bangkok Declaration by the five original member countries: Indonesia,

Malaysia, Philippines, Singapore, and Thailand. Brunei Darussalam joined the

ASEAN in January 1984, Vietnam in July 1995, Laos and Myanmar in July 1997,

and Cambodia in April 1999.

In January 1992, heads of state from the then six ASEAN nations (Brunei

Darussalam, Indonesia, Malaysia, the Philippines, Singapore, and Thailand) signed

the Agreement on Common Effective Preferential Tariff Scheme (CEPT), a

mechanism to lower tariffs ranging from 0% to 5%, and founded the ASEAN Free

Trade Area (AFTA). Their goal is to lead the integration the ASEAN economies

into a regional market of 500 million people. Vietnam realizedAFTA in 2006, Laos

and Myanmar in 2008, and Cambodia in 2010. Additional information on ASEAN

and AFTA can be found at www.aseansec.org.

Cairns Group

The Cairns Group is a 19-country coalition, chaired by Australia, which was

established in 1986 just before the UruguayRound negotiations began. The purpose

of the Cairns Group is to encourage reductions in trade-distorting farm subsidies

and greater market access for agricultural products. Aside fromAustralia, the other

members are Argentina, Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica,

Guatemala, Indonesia, Malaysia, New Zealand, Pakistan, Paraguay, Peru,

Philippines, South Africa, Thailand, and Uruguay. These nations collectively

account for one-third of the world’s agricultural exports. Additional information on

the Cairns Group can be found at www.cairnsgroup.org.
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