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The PRESIDENT pro tempore. We
will now be led in prayer by Father
Paul Lavin, St. Joseph’s Catholic
Church, Washington, DC.

We are pleased to have you with us.

PRAYER

The guest Chaplain, Father Paul
Lavin, offered the following prayer:
In the book of Ecclesiastes we hear:

A good name is better than ointment, and
the day of death than the day of
birth.

It is better to harken to a wise man’s re-
buke than to harken to the song of
fools;

For as the crackling of thorns under a
pot, so is the fool’s laughter.

Better is the end of speech than its begin-
ning; better is the patient spirit
than the lofty spirit.—Eccl. 7:1-8.

Let us pray:

As this session of the Senate draws to
a close, let the end of our speech be
better than the beginning. Let the de-
cisions we have made and the ones we
will make in these closing hours reflect
Your will and be pleasing to You.

May the time we and our staffs spend
with our families and with those we
represent be really times of re-creation
in Your Spirit, and may all of us return
here safely.

May the gifts of the Father, Son, and
Holy Spirit unite us in faith, hope, and
love, now and forever. Amen.

PLEDGE OF ALLEGIANCE

The Honorable WAYNE ALLARD, a
Senator from the State of Colorado, led
the Pledge of Allegiance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
Senator from Oregon is recognized.

Mr. SMITH of Oregon. Mr. President,
today the Senate will resume consider-
ation of the pending Wellstone amend-
ment with 1 hour of debate remaining
under the previous agreement. After all
time is used or yielded back, the Sen-
ate will proceed to a vote on the
Wellstone amendment, which will be
followed by a vote on the Moynihan
amendment No. 2663. Therefore, Sen-
ators can expect two back-to-back
votes to begin at approximately 10:30
a.m. It is hoped that further progress
can be made on the appropriations
process during today’s session, and
therefore votes can be anticipated
throughout the day. It is also hoped
that an agreement can be reached re-
garding the remaining amendments to
the bankruptcy reform bill so that the
Senate can complete the bill prior to
the impending adjournment.

I thank my colleagues for their at-
tention.
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RESERVATION OF LEADER TIME

The PRESIDING OFFICER (Mr. AL-
LARD). Under the previous order, the
leadership time is reserved.

BANKRUPTCY REFORM ACT OF 1999

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of S. 625, which
the clerk will report.

The bill clerk read as follows:

A bill (S. 625) to amend title 11, United
States Code, and for other purposes.

Pending:

Feingold amendment No. 2522, to provide
for the expenses of long term care.

Hatch/Torricelli amendment No. 1729, to
provide for domestic support obligations.

WELLSTONE amendment No. 2537, to dis-
allow claims of certain insured depository
institutions.

Wellstone amendment No. 2538, with re-
spect to the disallowance of certain claims
and to prohibit certain coercive debt collec-
tion practices.

Feinstein amendment No. 1696, to limit the
amount of credit extended under an open end
consumer credit plan to persons under the
age of 21.

Feinstein amendment No. 2755, to discour-
age indiscriminate extensions of credit and
resulting consumer insolvency.

Schumer/Durbin amendment No. 2759, with
respect to national standards and home-
owner home maintenance costs.

Schumer/Durbin amendment No. 2762, to
modify the means test relating to safe har-
bor provisions.

Schumer amendment No. 2763, to ensure
that debts incurred as a result of clinic vio-
lence are nondischargeable.

Schumer amendment No. 2764, to provide
for greater accuracy in certain means test-
ing.

Schumer amendment No. 2765, to include
certain dislocated workers’ expenses in the
debtor’s monthly expenses.

Dodd amendment No. 2531, to protect cer-
tain education savings.

Dodd amendment No. 2753, to amend the
Truth in Lending Act to provide for en-
hanced information regarding credit card
balance payment terms and conditions, and
to provide for enhanced reporting of credit
card solicitations to the Board of Governors
of the Federal Reserve System and to Con-
gress.

Hatch/Dodd/Gregg amendment No. 2536, to
protect certain education savings.

Feingold amendment No. 2748, to provide
for an exception to a limitation on an auto-
matic stay under section 362(b) of title 11,
United States Code, relating to evictions and
similar proceedings to provide for the pay-
ment of rent that becomes due after the peti-
tion of a debtor is filed.

Schumer/Santorum amendment No. 2761,
to improve disclosure of the annual percent-
age rate for purchases applicable to credit
card accounts.

Durbin amendment No. 2659, to modify cer-
tain provisions relating to pre-bankruptcy fi-
nancial counseling.

Durbin amendment No. 2661, to establish
parameters for presuming that the filing of a
case under chapter 7 of title 11, United
States Code, does not constitute an abuse of
that chapter.

Torricelli amendment No. 2655, to provide
for enhanced consumer credit protection.

Wellstone amendment No. 2752, to impose a
moratorium on large agribusiness mergers
and to establish a commission to review
large agriculture mergers, concentration,
and market power.
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Moynihan amendment No. 2663, to make
certain improvements to the bill with re-
spect to low-income debtors.

AMENDMENT NO. 2752

The PRESIDING OFFICER. Under
the previous order, there will now be 1
hour of debate on the Wellstone amend-
ment No. 2752.

Who yields time?

Mr. GRASSLEY. Mr. President,
maybe to be fair to everybody, | better
suggest the absence of a quorum and
that time would be equally divided.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will call the roll.

The bill clerk proceeded to call the
roll.

Mr. WELLSTONE. Mr. President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WELLSTONE. Mr. President, |
yield 10 minutes to Senator DORGAN.

The PRESIDING OFFICER. The Sen-
ator from North Dakota is recognized.

Mr. DORGAN. Mr. President, first of
all, 1 commend Senator WELLSTONE for
his leadership on this issue. | rise to
support the amendment that he has of-
fered. | have been involved with Sen-
ator WELLSTONE in constructing this
proposal. The proposal very simply is
to try to have a time out of sorts with
respect to the mergers that are occur-
ring in the agricultural processing in-
dustries. The question at the root of all
of this is, What is the value of a family
farm in our country and do we care
about whether this country has family
farmers in its future?

If we do, if we care about keeping
family farmers in our country’s future,
then we must do something about the
concentration that is occurring and
plugging the arteries of the free mar-
ket system in the agricultural econ-
omy. Family farmers are not able to
compete in a free and open system. It
is just not happening. Why? Because of
these mergers and concentration in the
large agricultural industries.

Let me show you with this chart
what is happening to family farmers.
The family farm share of the retail ce-
real grains dollar has gone down, down,
and way down. Why? Why is the family
farm share of the food dollar going
down? Because as my friend from Min-
nesota likes to say, the big food giants
have muscled their way to the dinner
table. He is absolutely correct. They
are grabbing more of the food dollar.
The family farmer gets less. The food
processors are making substantial
amounts, record dollars, and the family
farmers are, unfortunately, not able to
make it.

The farm share of the retail pork dol-
lar is down, down, way down. The fam-
ily farm share of the retail beef dollar?
Exactly the same thing.

Why is all of this occurring? Because
concentration in these industries
means there are fewer firms. For exam-
ple, in market concentration in meat
processing, in beef, the top four firms
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control 80 percent of the profits; in
sheep, 73 percent; pork, 57 percent. Ex-
actly the same is true in grain. Wet
corn milling, 74 percent, the top four
companies.

The point is, this massive concentra-
tion is plugging the arteries of the
market system. There isn’t competi-
tion, or at least the kind of competi-
tion that is fair competition for family
farms.

Now, our proposal is very simple. It
proposes a moratorium on certain
kinds of mergers. We are talking only
about the largest firms. And then dur-
ing that moratorium for 18 months we
have a commission review the under-
lying statutes that determine what is
competitive and what is anticompeti-
tive.

There are people here who don’t care
about family farmers. They say, if the
market system would decide that fam-
ily farms should continue, then they
will continue. And if the market sys-
tem is ambivalent to it, then we won’t
have family farmers. But that is be-
cause the view of such people matches
the view of economists, which is that
you can value only that which you can
measure in quantitative terms. If you
can attach dollars and cents to it, then
it has value. If you can’t, it doesn’t.
The fact is, family farm enterprises
have value far beyond their production
of corn or wheat. Family farms in my
State produce much more than their
crops. They also produce a community.
They have a social product as well as a
material product.

Now, this product is invisible to
economists and to policy experts who
only see what they can count in
money, but it is crucially important to
our country. We tend to view our econ-
omy as a kind of Stuff Olympics: Those
who produce the most stuff win. We are
a country that produces more stuff
than we need in many areas but much
less of what we really need in other
areas. And one such thing we lack is
the culture and the opportunity we get
when we continue a network of family
farms. Europeans call this contribution
“multifunctionality.”” That is just a
fancy way of saying that an enterprise
can serve us in more ways than an
economist can give credit for. A small
town cafe is much more to that small
town than its financial statement. It is
the hub of the community. It is the
hub of interaction, the crossroads
where people meet rather than be blips
on a computer screen. The same is true
with family farms. It is much more im-
portant to this country than the finan-
cial receipts would show.

To those who do not care much about
family farms, none of this matters. To
those of us who believe a network of
family farms preserved for our future
enhances and strengthens this country,
we believe very strongly that we must
take actions to give family farmers a
chance to survive.

One of those actions—only one—is to
say, let us stop this massive concentra-
tion in the giant food industries that is
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choking the life out of family farms.
Why is it that when you buy a loaf of
bread, the amount of money the farm-
ers get from that loaf of bread is now
not even the heel, it is less than the
heel?

Why is it that anyone in the food
processing industry who touches that
which farmers produce—wheat, corn,
soybeans, and more—makes record
profits, but the farmers are going
broke?

Why is it that a farmer who gases a
tractor, plows the land, and nurtures
the grain all summer, combines it and
harvests it in the fall, goes to the ele-
vator only to be told the county eleva-
tor and the grain trade have described
that food as worthless. Then someone
gets hold of that same grain and crisps
it, shreds it, flakes it, puffs it, puts it
in a box and gets it on the grocer’s
shelf. The grain then sells for $4 or $5 a
box, and all of a sudden it has great
value as puffed or shredded wheat. The
processor makes record profits and
family farmers are making record
losses.

Why is that? Because this system
does not stack up. It does not stack up
in a manner that allows fair, free, and
open competition. When you have this
kind of concentration, there is not a
free market. That is true in the grain
processing industry, it is true in meat,
and it is true as well in the other areas
I have discussed.

Family farmers are seeing record de-
clines in their share of the cereal dol-
lar while everyone else who handles the
grain the farmer produced is making a
record profit. That is the point.

I am for a free, fair, and open econ-
omy and fair competition. But our eco-
nomic system today is not providing
that because some are choking the life
out of family farmers by clogging the
marketplace with unfair competition.
We have antitrust laws to deal with
this. They are not very effective,
frankly. When Continental and Cargill
can decide to marry, and are then suffi-
ciently large to create a further anti-
competitive force in this market, then
there is something wrong with the un-
derlying antitrust laws.

This bill is not a Cargill-Continental
bill, incidentally. It is not aimed at
any specific company. It is aimed rath-
er at having a timeout on the massive
orgy of mergers that is occurring at
the upper level of the corporate world,
$100 million or more in value, and at
evaluating what is happening to the
market system.

If we believe in the free market, we
have to nurture that free market and
protect it. A free market exists when
you have free, fair, and open competi-
tion.

The last antitrust buster of any great
note was Teddy Roosevelt at the start
of the century saying the robber barons
of oil could not continue to rob the
American people.

My point is that if we want to keep
family farms in our future, we must
take bold and aggressive action to
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make certain that competition is fair
to family farms. Today, it is not. They
are losing their shirts primarily be-
cause of the unfair competition that
comes from substantial concentration.

My point, to conclude, is we lose
something very significant, much more
than economists can measure, when we
decide we will not care about the de-
struction of the network of family
farms in this country. Europe has 7.5
million family farms dotting the land-
scape because they decided long ago
that these contribute much more to
their culture and economy than what
the balance sheet shows in numbers.
They do in this country as well. It is
time we take bold action to do some-
thing about it.

The first step, a modest step in my
judgment, proposed by the Senator
from Minnesota, myself, and others is
to do something about antitrust, the
concentration that is clogging the free
market, taking money away from fam-
ily farmers and putting us in a position
where the family farm in this country
is devastated.

We can stop this. This is not rocket
science. Good public policy directed in
the right area will give economic help
and opportunity to families who are at-
tempting to farm in America.

Mr. President, | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. SMITH of Oregon. Mr. President,
I rise again to oppose the Wellstone
amendment. | stand here as perhaps
one of the only Members of the Senate
who has made his living from agri-
business, specifically as a food proc-
essor. | think I know of what | speak
this morning.

I tell my colleagues, if they are lis-
tening via TV or however, this is a vote
about whether or not you believe and
trust in the free-market system.

| also rise as somebody who cares a
great deal about farmers. | have voted
consistently for farm aid in its many
forms as we try to provide it in the
Senate. But | am saying the Wellstone
amendment will not turn around the ag
economy. It does nothing to open over-
seas markets. It does nothing about
global oversupply of grain, and it does
nothing to relieve the onerous regu-
latory burdens placed on family farm-
ers by the Federal Government, such as
estate taxes, the unworkable H-2A pro-
gram, the way the Food Quality Pro-
tection Act is being implemented, or
the loss of water rights. It goes on and
on.

The family farmer is more under as-
sault by regulation by this Govern-
ment than it has ever been by the food
processing industry. Frankly, what we
are saying is the food processor who
perhaps wants to buy 100 million
pounds of grain but is offered 200 mil-
lion pounds because it is produced is
somehow to be penalized by the Senate
for participating in the free market. It
is not right. It is not our system.
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The Wellstone amendment implies
that the Antitrust Division at the Jus-
tice Department is incapable of han-
dling these agribusiness mergers. Yet
the evidence is to the contrary. This is
the same Antitrust Division that has
required numerous divestitures in re-
cent agribusiness acquisitions, such as
the Cargill-Continental, Monsanto-
Dekalb Genetics Corporation. This is
the same Antitrust Division that rigor-
ously pursued antitrust proceedings
against Microsoft.

Antitrust policy has an important
implication to American business and
deserves the scrutiny of the Judiciary
Committee, not posturing on the floor
of the Senate. Senator HATCH, the
chairman of the Judiciary Committee,
has already announced there will be in
his committee hearings on agribusiness
concentration, as there ought to be,
but not here, not this way, not this
amendment.

The Wellstone amendment addition-
ally is not evenhanded in its approach.
It exempts agricultural cooperatives,
some of which are large agribusinesses
in their own right. 1 know from my
own experience how to take a small
company and make it big by the ineffi-
ciencies of the large companies. The
Wellstone amendment will prevent
mergers that are often necessary to
keep plants competitive, employing
people in rural and urban areas, and
providing important outlets for farm
products.

It does not distinguish between good
mergers and bad mergers. Some of
these things have to happen because
there is an oversupply of food proc-
essors, in fact. The same market forces
that are affecting the farmer also af-
fect the food processor.

The WELLSTONE amendment will ef-
fectively guarantee that no medium-
size agribusiness will be capable of
growing large enough to rival the scale
of the existing large agribusinesses.
Again, | say the American dream is for
the little guy to become a big guy. This
says the food processor has one of two
options if he is in trouble: He can ei-
ther struggle and try to continue or
else he can go bankrupt. | point out if
you are interested in farmers, remem-
ber that more than two-thirds of the
farmers of this country do not grow for
the agricultural cooperatives; they
grow for stock-held-owned companies.

The Wellstone amendment will not
deconcentrate agribusiness, but it will
ensure small- and medium-size agri-
businesses are prevented from taking
advantage of the same efficiencies en-
joyed by their larger competitors.
Frankly, the kind of distrust of the
market represented by this amendment
is the kind of thing we should expect
from the Duma in Russia and the Na-
tional Assembly of France but never
from the Senate.

In conclusion, | appeal to my col-
leagues’ common sense. This amend-
ment is before us today in the name of
saving family farmers.

I ask my colleagues to consider for a
moment just who supplies the family
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farmer with critical crop inputs, such
as seed and fertilizer. Who does the
family farmer sell their production to
for processing and marketing? The an-
swer, in most cases, of course, is agri-
businesses, the one sector of the econ-
omy that is being singled out today for
a federally mandated merger morato-
rium that is certainly a counter to the
free market that | believe we value in
this country.

I remind my colleagues that agri-
businesses and farmers are intertwined
and interdependent. They are under the
same market forces on both sides.
When the very visible hand of govern-
ment intervention in the market place
is raised in an attempt to punish agri-
businesses, inevitably it will punish
family farmers, too.

I say again, most farmers do not
grow for agricultural cooperatives.
They often grow for small family food
processors. So what happens to them?
Ultimately, no matter the good inten-
tions of those who are behind this
amendment because | stand with them
when it comes to trying to help the
family farmer, | just simply say this is
not the way.

I ask unanimous consent to have
printed in the RECORD an editorial
from not my paper but | believe it is
Senator WELLSTONE’s paper, the Star
Tribune in Minneapolis.

There being no objection, the edi-
torial was ordered to be printed in the
RECORD, as follows:

[From the Star Tribune, Nov. 15, 1999]
GIANT KILLER: WELLSTONE’S MISGUIDED AG
MERGER PLAN

In the great tradition of prairie populism,
Sen. Paul Wellstone has responded to the
current farm recession by calling for a fed-
eral moratorium on big agribusiness merg-
ers. As a cry of alarm for farmers, this is
useful politics. But as a device to restore
commodity prices, it is practically pointless,
and as a tool of antitrust policy, it is exceed-
ingly blunt.

When it resumes debate on the topic this
week, the Senate should embrace Wellstone’s
plan for an agricultural antitrust commis-
sion, but it should reject the notion of block-
ing all mergers, good and bad.

Wellstone is right about one thing: Con-
solidation in agribusiness is perfectly real
and genuinely troublesome. A series of
agronomy mergers has greatly reduced the
number of companies that sell seed and fer-
tilizer to farmers. Meanwhile, the top four
meatpacking companies have doubled their
share of the beef and pork markets since
1980, to 80 percent and 54 percent respec-
tively.

But that trend has nothing to do with this
year’s commodities collapse, which stems al-
most entirely from a glut of grain in world
markets. Just three years ago, farmers were
receiving near-record prices, yet the grain
and meat industries already were highly con-
centrated. Milk processing is just as con-
centrated as grain or meat, yet dairy farm-
ers earned huge profits last year.

Whether consolidation inflicts long-term
damage is harder to know. One federal study
found that large meat packers discriminate
against small livestock farmers, and another
found that big beef processors were able to
drive down cattle prices by about 4 percent.
But several other studies by the U.S. Depart-
ment of Agriculture (USDA) have found that
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big, efficient meatpackers improve quality
control and save money for consumers. One
USDA study even found that livestock farm-
ers got higher prices as the beef industry
consolidated, apparently because highly effi-
cient meatpackers passed along some of
their savings in the form of higher prices to
farmers.

To support an outright merger morato-
rium, you would have to believe that all
mergers are wrong or that the current group
of federal antitrust regulators is incapable of
sorting good from bad.

But neither proposition holds up. The 1986
merger of Hormel Foods and Jennie-O Foods,
for example, greatly expanded the state’s
turkey industry while improving the com-
petitiveness of two venerable Minnesota
companies. When Michael Foods of St. Louis
Park bought Papetti Hygrade of New Jersey
in 1997, it enabled two modest egg-processors
to survive against much bigger world rivals.
Nor is it clear that federal regulators are
asleep at the switch. The Justice Depart-
ment put Cargill Inc. through an antitrust
wringer this year before downsizing its pur-
chase of part of Continental Grain.

As usual, however, there is something
smoldering when Wellstone smells smoke.
The Justice Department needs more staff
and more money to keep up with a tidal
wave of merger applications. His proposed
antitrust commission should study whether
consolidation in agribusiness is reducing the
diversity and independence of American
farming.

Wellstone isn’t grandstanding when he
says that thousands of farmers are in gen-
uine trouble this year. But that doesn’t
mean the populists should get whatever they
want, or that what they want would be good
for farmers if they got it.

Mr. SMITH of Oregon. The first para-
graph states:

In the great tradition of prairie populism,
Sen. Paul Wellstone has responded to the
current farm [crisis] by calling for a federal
moratorium on big agribusiness mergers. As
a cry of alarm for farmers, this is useful poli-
tics. But as a device to restore commodity
prices, it is practically pointless, and as a
tool of antitrust policy, it is [an] exceedingly
blunt [instrument].

I join with this editorial in saying
that Senator WELLSTONE’s motives are
good, but his means are just simply
misdirected in this case.

Ultimately, no matter the good in-
tentions of those who are behind this
amendment, it is the family farmers
who will pay the greatest price for hob-
bling the innovation and competitive-
ness of small- and medium-sized agri-
businesses in such a sweeping way.

The consequences of the Wellstone
amendment run contrary to the stated
objectives of its supporters. It will not
spur new competition in the large agri-
business sector. It will not induce high-
er commodity prices for producers. It
would be a vote of no confidence in the
ability of the antitrust division to en-
force our existing antitrust statutes.

So | plead with my colleagues, if they
can hear my voice. | ask them to vote
no on the Wellstone amendment. This
is not the way to help the family farm-
er. We should trust the marketplace,
unless we as a government are prepared
to subsidize even more and more as-
pects of our agriculture in this coun-
try. We already do a great deal. We
may yet need to do more. But we must
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not do more in this way, in this Sen-
ate, in this time.

| yield the floor.

Mr. WELLSTONE
Chair.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. WELLSTONE. Will the Chair be
kind enough to notify me when | have
used up 10 minutes of my time?

The PRESIDING OFFICER. Yes; the
Chair will do that.

Mr. WELLSTONE. | thank the Chair.

Mr. President, before we get right
into the debate, | wish to also mention
another debate in agriculture and say
to my colleagues from some of our
Midwest dairy States that | share their
indignation at the way in which the ex-
tension of the Northeast Dairy Com-
pact and the blocking of the milk mar-
keting order reform by the Secretary
of Agriculture—kind of two hits on
us—has been put into a conference re-
port. We voted on this on the floor of
the Senate. This was not passed by ei-
ther House. Yet it was tucked into a
conference report.

I think it is an outrageous process. |
think people are sick and tired of these
backroom deals. | intend to be a part of
every single effort that is made by Sen-
ators KoHL, FEINGOLD, GRAMS, myself,
others, to raise holy heck about this.

After having said that, let me re-
spond to some of the comments on the
floor. First of all, I thank my col-
league, Senator DORGAN, for offering
this amendment with me. As long as
my colleague from Oregon represents
that tradition of populism, this is Sen-
ator DORGAN. It is who he is. Frankly,
I think it is all about democracy and
all about the market.

Also, | ask unanimous consent that
Senators JOHNSON and FEINGOLD be
added as cosponsors to this amend-
ment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WELLSTONE. | say to my col-
league from Oregon and others, that as
much respect as | have for the Min-
nesota Star Tribune, | am not all that
troubled that sometimes we disagree
and that there is an editorial that is in
opposition to this amendment because,
frankly, this amendment comes from
the countryside. This comes from the
heartland. This comes from the heart
of our farm and rural communities.
That is where this amendment comes
from. | say that to all Senators, Demo-
crats and Republicans alike.

| also say to my colleague from Or-
egon, actually this is all about the
market. This has nothing to do with
Russia or whatever country he men-
tioned. Quite to the contrary, this is
all about putting some free enterprise
back into our economy. This is about
putting free enterprise back into the
free enterprise system. This is about
the Sherman Act and the Clayton Act
and Senator Estes Kefauver and a great
tradition of antitrust action. That is
what this is about.

This is about making sure we have
competition. This is making sure that

addressed the
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our producers—the one, if you will, free
enterprise sector in this food indus-
try—have a chance to survive. That is
what this is about. This is as old fash-
ioned and pro-American and a part of
the history of our country as you can
get, from Thomas Jefferson to Andrew
Jackson, right up to now.

Let me be clear about that. This is a
very modest amendment. What it says
is that until we develop some kind of
comprehensive solution to the problem
of extreme concentration in our agri-
cultural markets, and anticompetitive
practices of the few large conglom-
erates that have muscled their way to
the dinner table, and are driving our
producers out, we ought to take a
“timeout’ on these mergers and acqui-
sitions—not of small businesses but of
large agribusinesses.

This timeout could last as long as 18
months but no longer. It could also be
terminated well short of 18 months by
passage of some legislation, which is
what | hope we will be serious about, to
deal with this problem of concentra-
tion.

This is a historic debate and a his-
toric vote because, you know what, we
are going to have to deal with the
whole guestion of monopoly power and
whether or not we need to have more
competition and free enterprise in our
free enterprise system in a lot of sec-
tors of this economy. That is what
Viacom buying up CBS is all about.
That is what the proposed merger of
Exxon and Mobil is all about. That is
what the rapid consolidations and
mergers in all these sectors of the
economy, where you have a few firms
that dominate, | think to the det-
riment of our consumers and our small
businesses, is all about.

If we pass this timeout, we are still
going to need to revisit this problem of
concentration within the next 18
months. We have to do so and pass leg-
islation. What we cannot do is pass this
legislation today. So what we want to
do is put a hold on these colossal agri-
business mergers that are occurring on
an almost daily basis. What we are say-
ing is, let’s pass legislation that puts
some competition back into the food
industry, that gives our family farm-
ers, our producers a chance. But until
we do that, let’s take a timeout so we
can put a stop to some of these colossal
agribusiness mergers that are taking
place at a breathtaking pace every sin-
gle day.

This amendment also is intended to
create an incentive for the Congress to
develop a more comprehensive solution
on an expedited basis.

Last week, if my colleagues need any
evidence, the Wall Street Journal re-
ported that Novartis and Monsanto,
two of the largest agribusiness giants,
may be merging. The Journal accu-
rately states:

. the industry landscape seems to be
changing every day.

In fact, the ground is constantly
shifting beneath our feet, and soon it is
going to be too late to do anything
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about it. That is exactly why we need
a timeout. These mergers build mo-
mentum for more mergers, and these
large companies are all saying that we
have no other choice, given what is
going on right now, but to merge and
get bigger and bigger and bigger. Just
imagine what the effect of a merger be-
tween Monsanto and Novartis would
mean. It would obviously put more
pressure on more firms to join in on
one of these emerging handful of food
chain clusters that are poised to con-
trol our agricultural markets.

This timeout we are proposing today
is intended to lessen those pressures
and to arrest this trend before it is too
late. That is what this is all about.
This amendment is all about whether
or not our producers are going to have
a chance. This is an amendment that is
all about whether or not rural commu-
nities are going to be able to make it.
This amendment is all about whether
or not farmers are going to be able to
get a decent price. When you are at an
auction and you are trying to sell
something and you only have three
buyers, you are not going to get much
of a price. That is exactly what is hap-
pening in agriculture today.

This is all about competition. This is
all about America. This is all about
Jeffersonian tradition and whether or
not Senators are on the side of family
farmers or whether they are on the side
of these large conglomerates. We have
horizontal concentration taking place.
Whether we are looking at the beef
packers or at pork or grain or whether
we are looking at every single sector,
we have four companies that control
50, 60, 70 percent of the market. That is
not competition. Economics 101: It is
oligopoly, at best, when you have four
firms that control over 50 percent of
the market.

The scarier thing is the vertical inte-
gration. When one firm expands its
control over various stages of food pro-
duction, from the development of the
animal or plant gene to production of
fertilizer and chemical inputs, to ac-
tual production, to processing, to mar-
keting and distribution to the super-
market shelf, is that the brave new
world of agriculture we want to see?
That is exactly the trend we are experi-
encing today.

I quote an April 1999 report by the
Minnesota Land Stewardship Project. |
think it is right on the mark:

Packers’ practice of acquiring captive sup-
plies through contracts and direct ownership
is reducing the number of opportunities for
small- and medium-sized farmers to sell
their hogs;

As a matter of fact, our hog pro-
ducers are facing extinction, and these
packers are in hog heaven. We want to
know, who is making the money? How
can it be that these corporate agri-
businesses are making record profits
while our producers are going under?

The Land Stewardship Project goes
on to say:

With fewer buyers and more captive sup-
ply, there is less competition for independent
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farmers’ hogs and insufficient market infor-
mation regarding price; and lower prices re-
sult.

Leland Swensen, president of the Na-
tional Farmers Union, recently testi-
fied:

The increasing level of market concentra-
tion, with the resulting lack of competition
in the marketplace, is one of the top con-
cerns of farmers and ranchers. At most farm
and ranch meetings, market concentration
ranks as either the first or second priority of
issues of concern. Farmers and ranchers be-
lieve that lack of competition is a key factor
in the low commodity prices they are receiv-
ing. So our corporate agribusinesses grow
fat, and our farmers are facing lean times.

I wasn’t born yesterday. | understand
what has been going on since we intro-
duced this amendment. | know the
folks who have been making the calls.
We are up against some of the largest
agribusinesses, some of the largest
multinational corporations, some of
the largest conglomerates you could
ever be up against.

Let us talk about this very practical
and modest proposal.

The PRESIDING OFFICER (Mr.
GRAMS). As requested by the Senator,
he has used his first 10 minutes.

Mr. WELLSTONE. | thank the Chair.

First, the standard we use is the
standard that now exists under the
Clayton Act, which is whether or not a
merger may be substantially to lessen
competition or tend to create a monop-
oly. Second, we are talking about the
largest mergers in which both parties
have annual net revenues over $100 mil-
lion. This is not small business—both
parties with annual revenues over $100
million.

Third, some of my colleagues were
concerned about the possibility of fac-
ing financial insolvency. We address
the problem. In this amendment is lan-
guage which makes it clear that the
Attorney General would have the au-
thority to waive this moratorium in
extraordinary circumstances, such as
financial insolvency or similar finan-
cial distress. We have another waiver
authority which goes to the Secretary
of Agriculture.

Some colleagues said, what about
mergers and acquisitions that actually
are procompetitive? What we are going
to do is to say, under modification,
that USDA could waive the morato-
rium for deals that don’t increase con-
centration to levels that are deter-
mined to be detrimental to family
farmers. This moratorium or timeout
won’t even take effect for 18 months
because presumably we are going to act
earlier.

We have to do something about this
merger mania. We have to do some-
thing about getting some competition
back into the food industry. We have to
do something that is on the side of
family farmers. This timeout, with all
of the provisions we have which make
it so reasonable—and we are still in ne-
gotiation with our colleague from
lowa, who | know cares fiercely about
this—ought to lead to an amendment
that should generate widespread sup-
port.
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I reserve the remainder of my time.

Mr. HATCH. Mr. President, | rise to
speak in opposition to the amendment
by the Senator from Minnesota that
would impose an 18-month moratorium
on mergers in the food processing in-
dustry. While | oppose this amend-
ment, 1 understand Senator
WELLSTONE’s motivation in offering it.
| share his concern over the rapid
vertical and horizontal integration in
the food processing industry and the ef-
fect this trend may have had on family
farmers.

The livestock industry for beef cattle
and hogs has experienced low prices for
too long. In fact, the price for live hogs
recently reached its lowest level since
the Great Depression. Family farms
are the backbone of our rural commu-
nities, yet family farms are failing.
Farmers now receive 36 percent less for
their products than they did 15 years
ago. Mr. President, there are not many
other honest, hardworking Americans
who can say that their salaries have
gone down by 36 percent over the last
decade. Some farmers have complained
that the concentration within the in-
dustry has restricted their choice of
buyers for their products.

Many factors have contributed to the
troubles farmers have faced recently—
consolidation within the food proc-
essing industry may not be the sole
cause of these troubles, though I recog-
nize it could well be a cause. The re-
cent rate of consolidation, however, is
a concern to me, and for this reason |
recently pledged a full and comprehen-
sive review of this matter by the full
Senate Judiciary Committee. We need
to look at the entire spectrum of the
food industry to explore the extent to
which consolidation within the indus-
try is adversely affecting family farm-
ers. We also need to examine whether
existing antitrust statutes are being
adequately enforced and whether any
changes to federal law are warranted.

While | sympathize with the amend-
ment offered by Senator WELLSTONE, |
am afraid that it does nothing to shed
further light on the matter. Not only
does the amendment fail to address the
heart of the matter, it may even do
more harm than good for our farmers.
We cannot possibly understand all of
the implications of placing an 18-
month moratorium on agribusiness
mergers. It is very likely, Mr. Presi-
dent, that smaller food processing
plants will rely on mergers with larger
processors if they are to survive. Plac-
ing a moratorium on mergers could ac-
tually cause smaller firms to go out of
business. In such a case, this amend-
ment would surely stop a merger, but
putting a smaller firm out of business
is a less desirable outcome than allow-
ing mergers to go forward. Many of
these smaller processors are actually
owned by farmers.

We cannot afford to lose our family
farms in this country, and | think ev-
eryone recognizes that. Let us deal
with this issue pragmatically. Let us
get to the bottom of this problem. |
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urge my colleagues to vote against this
amendment. We should first allow the
Judiciary Committee to fully examine
these issues and prudently determine
what effect, if any, consolidation in the
industry has on the plight of the fam-
ily farmer. The type of market inter-
ference proposed by this amendment is
simply wrong and | urge my colleagues
to reject it.

Mr. President, 1 would like to make
some additional remarks regarding
concentration in the food processing
industry. | have been as concerned
about concentration in the food proc-
essing industry as any Member of this
body. My concern over the concentra-
tion in the food processing industry led
me to break the logjam on the Live-
stock Concentration Report Act in the
104th Congress and get it through the
Senate Judiciary Committee and the
full Senate.

My concern over concentration in the
processing industry led me to intro-
duce the Interstate Distribution of
State-Inspected Meat Act of 1997 in the
105th Congress. This bill would have
helped to shore up and enhance com-
petition in the meatpacking industry.

My concern over this issue led me to
pass an amendment in the fiscal year
1999 Agriculture appropriations bill
that required the USDA to produce a
proposal with regard to the interstate
distribution issue. I am also consid-
ering legislation, along with Senator
DASCHLE, to codify the USDA’s pro-
posal, which goes even further toward
shoring up competition in the
meatpacking industry.

Finally, | have recently unveiled my
plan for the Judiciary Committee to
provide a full and comprehensive re-
view of the concentration issue. So far,
we have had some excellent studies on
this issue. Here is just a small sam-
pling of the many studies already com-
pleted with regard to consolidation in
the food processing industry:

(1) A GAO Report entitled: “Packers
and Stockyards Administration: Over-
sight of Livestock Market Competi-
tiveness Needs to Be Enhanced’ (Octo-
ber 1991).

(2) ‘““Concentration in Agriculture: A
Report of the USDA Advisory Com-
mittee on Agricultural Concentration”
(June 1996).

(3) A USDA report entitled: ‘““Con-
centration in the Red Meat Packing In-
dustry’’ (February 1996).

(4) A GAO report entitled: ‘““Packers
and Stockyards Program: USDA’s Re-
sponse to Studies on Concentration in
the Livestock Industry’’ (April 1997).

(5) A report of the USDA Officer of
Inspector General entitled: ““Grain In-
spection, Packers and Stockyards Ad-
ministration: Evaluation of Agency Ef-
forts to Monitor and Investigate Anti-
competitive Practices in the
Meatpacking Industry”’ (February
1997).

I believe the next step is not another
study. The next step is to examine
whether existing antitrust statutes are
being adequately enforced and whether
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any changes to Federal law are war-
ranted to help remedy the situation. |
suggest that a moratorium on mergers
has the potential for causing more
harm than good. A moratorium is not
an issue that has been studied, and
frankly, the unintended consequences
could be that some processors are
forced to go out of business due to the
ban on mergers. This would have ex-
actly the opposite effect that we are
hoping for. I might add, that farmers
from my State who have been very con-
cerned about the concentration issue
have also expressed their opposition to
the Wellstone amendment, for this rea-
son.

Mr. KOHL. Mr. President, | rise
today to support the amendment of-
fered by my friend Senator WELLSTONE.
Let me explain both why | support this
amendment and why my support is
somewhat qualified.

On the one hand, | agree that agricul-
tural concentration is a problem which
increasingly undermines the viability
of family farms and negatively affects
the well-being of our agricultural com-
munities. On our Antitrust Sub-
committee, we have watched with
growing concern the wave of agricul-
tural mergers and joint ventures in ag-
riculture that have reduced the mar-
keting options available to producers,
and which may ultimately reduce—or
may already have reduced—the prices
they receive from the marketplace.
While these merging corporations often
contend that the mergers will result in
better service for farmers and cost-sav-
ings for consumers, it’s unclear wheth-
er that is true. And farmers face con-
tinued pressures from giant conglom-
erates against whom they have little
bargaining power.

But, on the other hand, I am con-
cerned that a blanket ban against all
agricultural mergers would prevent
those mergers that are pro-competitive
as well as those that are undesirable.
In addition, singling out a particular
industry for merger moratoria, | fear,
will lead to other calls for similar
‘‘carve-outs.”

Perhaps a better way to address the
problem of consolidation in the agri-
cultural industry is do what the admin-
istration has already promised. The
Antitrust Division of the Justice De-
partment has given me a commitment
that it will appoint a Special Counsel
for agricultural antitrust issues—and
it should do so expeditiously. This offi-
cial will help ensure that agribusiness
mergers no longer are a poor stepsister
to mergers in the computer, telecom,
finance, and media industries.

Mr. President, in moving a measure
such as this one, we need to take care
that we do not harm the very people we
are trying to help. But until we see
real signs that the administration is
prepared to seriously scrutinize con-
centration in the agricultural industry,
this approach is preferable to no action
at all.

Mr. BINGAMAN. Mr. President, | will
vote against the Wellstone-Dorgan ag-
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ribusiness merger moratorium because
| believe the solution to this problem is
not a temporary moratorium. Instead,
the Department of Justice should en-
force the anti-trust laws that now exist
to prevent the problems arising from
industry concentration. That’s why,
last February, | signed a letter to the
President, along with 22 of my col-
leagues, urging the administration to
conduct a full-scale detailed examina-
tion of the impacts of market con-
centration on our nation’s family farm-
ers and ranchers. We requested that
the study be completed within six
months and the findings reported to
Congress. We have yet to receive that
study. | will continue to press the De-
partment of Justice to exercise par-
ticular diligence in reviewing proposed

mergers or acquisitions involving
major agribusiness firms.

Our family farmers and ranchers
need and deserve our full support. |

have worked hard to provide emer-
gency funding in times of natural dis-
aster, and to address the economic dis-
asters created by trade and world eco-
nomic conditions. I am working to re-
form the federal crop insurance pro-
gram to address the needs of specialty
crop producers. And | will continue to
advocate for full adherence to existing
anti-trust laws, and the procedures for
investigating market concentration in
agriculture.

Mr. HUTCHINSON. Mr. President, I
rise today in opposition to Senator
WELLSTONE’s amendment. | know that
my friend and colleague from Min-
nesota is proposing this amendment
with the welfare of America’s family
farmer in mind. I, too, think of Amer-
ica’s family farmer, but | have con-
cerns that placing a moratorium on ag-
ribusiness mergers and acquisitions
now may do more harm in my State
than good. This is an important issue
and | commend Senator HATCH’s will-
ingness to hold hearings on this matter
in the Antitrust Subcommittee. We
need to have the time to carefully con-
sider how agribusiness mergers and ac-
quisitions affect America’s producers.

I am very proud of the farmers in my
State. Arkansas ranks in the top 10
rice, chicken, catfish, turkey, cotton,
sorghum, eggs, and soybean producing
States in America. Despite their pro-
ductivity, there are fewer this season
than last season. An ailing national ag-
riculture economy has pushed many
farmers to the breaking point. | visited
27 counties in Arkansas over the Au-
gust recess and saw the strain on their
faces and heard the frustration in their
voices. Their deep concern for the fu-
ture of farming comes from knowing
that agriculture is the lifeblood of my
State’s economy.

Arkansas is dominated by small
farms and cooperatives, but Arkansas
is also home to national processors like
Tyson Foods. | do not believe that we
should trade the interests of one for
another. Instead, we must develop a
balanced policy that will help small
farmers and not penalize those compa-
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nies which are helping drive my State’s
agriculture recovery. In many commu-
nities, these cooperatives and agri-
businesses are the foundation of the
farm economy in that area. Right now,
many of those communities are still
hurting. That is why | am more con-
cerned about the overall survivability
of the cooperatives and agribusinesses
in Arkansas than the possibility that
some of them may someday decide to
merge with a larger entity. In reality,
if an agribusiness in Arkansas is strug-
gling to stay alive, and Senator
WELLSTONE’S moratorium on agri-
business mergers and acquisitions is
imposed, that greatly limits an ailing
business’ ability to sell to survive. In
other words, if the owners of an agri-
business have only two choices to sur-
vive—either sell or declare bank-
ruptcy—and the option to sell is de-
nied, then their going out of business
doesn’t help anyone.

While America’s farmers are slowly
recovering from low commodity prices,
high production costs and poor trade, |
believe now is not the time to desta-
bilize agribusinesses in Arkansas. On
the other hand, | know that producers
in many farm states have serious con-
cerns about the impact larger agri-
businesses, especially the meat proc-
essing industry, have on their ability
to recover from poor prices. Let me be
clear, | do not advocate inaction, but |
am concerned that producers and proc-
essors in my state, both large and
small, may be unintentionally harmed
by the Wellstone amendment.

Many meat processing agribusinesses
in Arkansas provide stability for pro-
ducers and have good working relation-
ships with them. Because most of their
producers work under contract, both
the agribusinesses and producers suffer
when prices are low. Tyson Foods,
known for their poultry processing, is
involved in raising hogs. As the price
for hogs began to fall, Tyson felt the fi-
nancial strain of production without
the ability to process. In the mind of
Tyson’s contract pork producers, the
company’s situation had reached a
critical level when they received let-
ters telling them that sustained low
hog prices were forcing Tyson to only
offer 30-day contracts. Producers were
left wondering how they would pay off
debt and survive if Tyson could not
renew their contracts. Recently,
Smithfield announced that it will be
taking over Tyson’s Pork Group, effec-
tively stabilizing the future of Tyson’s
contract producers. Unlike Tyson who
only raised hogs, Smithfield has the ca-
pacity to both raise and process their
livestock.

Clearly, if Senator WELLSTONE’S mor-
atorium on mergers and acquisitions
was in pace at the time of the Smith-
field acquistion of Tyson’s Pork Group,
contract producers would still be living
under a cloud of uncertainty in an ail-
ing hog market. With that in mind, |
encourage my colleagues to vote
against the Wellstone amendment so
that Senator HATCH may be afforded
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the time to thoroughly address the im-
pact agribusiness mergers and acquisi-
tions are having on the American fam-
ily farmer.

The PRESIDING OFFICER. Who
yields time?

If no one yields time, time will be
charged equally to both sides.

Mr. WELLSTONE. Mr. President, |
yield 2 minutes to my colleague.

The PRESIDING OFFICER. The Sen-
ator from North Dakota is recognized
for 2 minutes.

Mr. DORGAN. Mr. President, we only
have 20 additional minutes to debate
this. There will be a vote this morning.

I have always had the greatest re-
spect for my colleague from Oregon. |
think he is a really excellent Senator
and a good thinker. On this issue, the
purpose of our being here is about com-
petition. | don’t think anyone can dis-
pute that family farmers have been
squeezed by a system in which highly
concentrated industries are taking
more of the profits, saying we want
more of the profits and we want to give
family farmers less profits. That is not
a sign of good competition; it happens
because these industries have the eco-
nomic power to do it.

I taught economics briefly. Some
would suggest you are not fit for other
work when you have done that. But |
have gone on nonetheless. Economists
will argue this both ways. | understand
that. But there is a commonsense as-
pect to this.

Harry Truman used to say that no-
body should be President who first
doesn’t know about hogs. The Senator
from Minnesota talked about hogs and
concentration in the hog industry.
Hogs are just one. Beef, grains—in
every single area, industries are more
and more concentrated, choking the
economic life out of the little guy, out
of the little producer. Why? Because
they can. They want to increase their
profits, increase their size, and choke
the life out of family farmers. Our
point is, that is not free, fair, and open
competition. That is not a marketplace
that is working.

Mr. SMITH of Oregon. Will the Sen-
ator yield?

Mr. DORGAN. | will yield on the Sen-
ator’s time.

Mr. SMITH of Oregon. Of course.

For the record, no one should be
President who doesn’t know something
about green peas either.

In all seriousness, | understand what
the Senator is saying. | think what the
Wellstone amendment, hopefully, is
doing—if it does not pass today, | hope
it has the Justice Department going to
work on this issue. In my view, what
we don’t need is more layers of second-
guessing the marketplace from the De-
partment of Agriculture.

We already have a system of anti-
trust laws. They need to enforce them,
and there are serious problems of too
heavy a concentration. | just simply
tell you that | have seen, in my own
experience, when these companies get
too big, they create companies coming
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up behind them. It happens time and
time again—for the little guy to be-
come a big guy. It happens also on the
farm, as a small family farm. Now you
have huge corporate farms.

It is a process of the marketplace
working. Usually, when we intervene in
these ways, we do it incorrectly, blunt-
ly, ineffectively, and we end up hurting
the people we are trying to help. | be-
lieve we have laws that ought to be em-
ployed and, if they are employed, the
concerns of the Senators from the
Great Plains will be addressed, and
they should be addressed.

Mr. DORGAN. This little guy/big guy
notion of economics reminds me of the
old parable that the lion and lamb may
lie down together but the lamb isn’t
going to get much sleep. That is also
true in economics. It is certainly true
in this economy. The little interests
are disappearing. That is true of agri-
culture. Family farmers are having the
life choked out of them by the con-
centration in industries which they
have the muscle to say: We want more
of our food dollar coming from that
bread, and we want you to have less.
That is what they are saying to family
farmers.

Mr. WELLSTONE. Will the Senator
yield?

Mr. SMITH of Oregon. Yes.

Mr. WELLSTONE. | ask unanimous
consent that | have 5 minutes at the
very end to summarize this because we
may make some changes.

The PRESIDING OFFICER. We will
watch the time.

Mr. WELLSTONE. May | have 5 min-
utes at the end? Otherwise, my time
will burn off.

Mr. SMITH of Oregon. Mr. President,
the leadership has suggested to me
they want an up-or-down vote on this.
If there are amendments that the Sen-
ator has, he would very much like
those to be a part of the hearing that
Senator HATcH already announced will
be occurring in the next session of this
Congress.

Mr. WELLSTONE. | would like that.
I don’t want to have all my time
burned up. | would like to have 5 min-
utes at the end.

Mr. DORGAN. Mr. President, in my
concluding 30 seconds, | will say that
the Jeffersonian notion of how this sys-
tem ought to work is broad-based eco-
nomic ownership. That is what Thomas
Jefferson envisioned—broad-based eco-
nomic ownership in this country which
not only guarantees economic freedom
but political freedom as well.

The point is, the concentration that
is occurring is unhealthy, especially in
agriculture, because it is choking the
life out of family farmers. We are talk-
ing simply about a timeout here.

When | talked about Harry Truman’s
description of hogs, incidentally, that
would have lost its luster had he said
that nobody should become President
without first knowing about green
peas. He was talking about hogs be-
cause he was talking about broad-based
economic ownership on America’s fam-
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ily farms. He had it just right. That is
what we are trying to get back to with
this amendment.

The PRESIDING OFFICER. The Sen-
ator from Minnesota has 4 minutes 59
seconds remaining on his time.

Who yields time?

If no one yields time, it will have to
be subtracted from both sides of the de-
bate.

Mr. WELLSTONE. Mr. President, the
unanimous consent | am asking for is
whether or not, if the other side is not
going to use the time, | could reserve
for the end when we run out of time the
final 4 minutes 59 seconds to summa-
rize this because | am waiting for Sen-
ator GRASSLEY. We have been involved
in negotiations. | would like to summa-
rize where we are.

The PRESIDING OFFICER.
objection?

Without objection, it is so ordered.

Mr. SMITH of Oregon. Mr. President,
I want to say, in a larger sense, if we
can single out agribusiness in this way
for sort of super-antitrust treatment, if
you will, we can single out any indus-
try. | have noticed, in my 3 years as a
Senator, we have sort of a merry-go-
round of unpopular businesses in this
country and we pick them off one at a
time. | am very concerned about this
process of intervening in a market-
place that works because there are
winners and losers in the marketplace.
Agriculture is a very difficult industry.
I don’t know the profits of these big
food processors. |, frankly, don’t know
most of these kinds of industries. Most
of the food processors | think of may
actually have revenues of $100 million.
But that is sales; that doesn’t mean
profit. They may have losses of $110
million. | don’t know. | don’t see their

Is there

books.

Mr. WELLSTONE. Will the Senator
yield?

Mr. SMITH of Oregon. Yes, I am

happy to yield.

Mr. WELLSTONE. First of all, let me
be clear again. | want to tell the Sen-
ator that there are two very impor-
tant, if you will, safety valves. One has
to do with the very point he just made.
If, in fact, a business says, look, we
will be insolvent if we don’t do this ac-
quisition or merger, then they will get
a waiver to do that. | want to make
that clear, as to what this is and is not.
That might get you support. | think
there are provisions in here that are
important.

Second, this is just a timeout; that is
all this is. This comes from some pret-
ty solid empirical evidence about the
wave of mergers. And, again, three or
four firms dominate well over 50 per-
cent of the market and its effect on
producers.

Finally, |1 do believe that, again, if
USDA uses this criterion, it can also be
a second safety valve that says, look,
in this particular case, this acquisition
or merger would be procompetitive
given the situation. That would be an-
other way.

So we are trying to deal with the
most extreme of circumstances. This is
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eminently reasonable. It is a cooling
off; it is a message from the Senate
that we care about what is going on
out there. We want to have more free
enterprise built into the system. This
is pro-free enterprise, pro-competition.
We don’t have the competition now.

Mr. SMITH of Oregon. Will the Sen-
ator yield?

Mr. WELLSTONE. Yes, | will.

Mr. SMITH of Oregon. Mr. President,
| appreciate the chance to talk so the
American people can hear this. The
problem we are talking about is that,
for agriculture, we are not going to
create just an antitrust division that
ought to be going to work every day
evaluating these things, but now we
are going to create a whole new role for
USDA to make judgments about the
marketplace. | don’t trust Government
to make those judgments about the
marketplace; | really don’t. | think we
mess it up more than we help it. So |
really don’t think that satisfies my
concern.

Mr. WELLSTONE. If the Senator will
yield again, let me be clear about this
on two issues. First of all, if it weren’t
for the wave of mergers and this
breathtaking consolidation of power—
and then we look at the Sherman Act
and the Clayton Act and wonder what
is going on here—we would not even be
talking about a timeout. That is the
only reason we are doing this. | don’t
think anybody can deny the reality of
what happened.

Second, the USDA would only be in-
volved if a company said: Listen, we
would like to get a waiver from this
timeout period. It is only if a company
makes the request or a company says:
Look, we would like to get a waiver
from this timeout period. We are big,
but we need to be involved in this ac-
quisition or merger and it will actually
be procompetitive. We are just trying
to give a company a place to go.

So, with all due respect, it is not the
kind of Government involvement my
colleague fears. There does come a
point in time in the rich history of our
country where public power is there.
Where is Teddy Roosevelt when we
need him today? That is all this is, a
cooling-off period to give us incentive,
I say to my colleague from Oregon, to
write some laws and do something that
will put the competition back in place,
so our producers have a chance.

Mr. SMITH of Oregon. Mr. President,
if the Senator will yield, I am all for
the rules Teddy Roosevelt created. If
they were enforced, we would not need
to develop more Government.

I guess | would understand the Sen-
ator’s amendment more if he didn’t ex-
empt agricultural cooperatives. | don’t
understand that. It is a different forum
of how you do agribusiness. It is farm-
er-owned. But, frankly, it is unfair to
other farmers who do not process for
nonfarmer cooperatives. | just think if
it is good for the goose, it is good for
the gander. But it is not in this amend-
ment. It is unfair, and it isn’t right.
Treat them all the same or, frankly,
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let’s defeat this amendment. | sin-
cerely hope the Senate will not inter-
fere in the marketplace as proposed by
this amendment. Allow the Judiciary
Committee to go forward and hold its
hearings, and let’s ask the antitrust
department and Justice Department to
go to work and enforce the laws we al-
ready have.

Mr. LEAHY. Will the Senator yield
for a unanimous consent request?

Mr. WELLSTONE. Yes.

Mr. LEAHY. Mr. President, | ask
unanimous consent that | be allowed to
proceed for 3 minutes, not to come out
of the time that has been established
for this bill, realizing that would make
the vote 3 minutes later—just to let
people know where we are on the bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. Mr. President, just so
that colleagues on both sides will
know, last week, and again yesterday
for that matter, we made more
progress on this bill.

We have been able to clear 27 amend-
ments to improve the Bankruptcy Re-
form Act. Those are amendments of-
fered by both Republicans and Demo-
crats.

Senator TORRICELLI, Senator HARRY
REID, and | have been working in good
faith with Senator GRASSLEY and Sen-
ator HATCH to clear amendments. We
have been able to do that, and we will
try to clear even more.

I am pleased, on a personal point,
that the majority accepted my amend-
ment regarding the mandate to file tax
returns under the bill. That will save
$24 million over the next 5 years. But
there are a lot of amendments similar
to this that have improved it.

Senator TORRICELLI and | are work-
ing together with the deputy Demo-
cratic leader, and we are preparing to
enter a unanimous consent request to
limit the remaining Democratic
amendments to 27 amendments. Fif-
teen of these have already been offered
to the bill and are the pending busi-
ness. All 27 were filed by November 5.
Most of these are going to have very
short time agreements. Many will be
accepted. From a total of 320 amend-
ments that were filed by both Repub-
licans and Democrats on November 5,
the managers of the bill on both sides
have boiled down the remaining Demo-
cratic and Republican amendments to
about 35—from 320 to 35.

Many of them are going to be accept-
able either with modifications or in the
present form. The remaining ones are
critical to the debate on this bill.

Remember that for the first time in
our Nation’s history this bill would re-
strict the rights of Americans to file
for bankruptcy based on the debtor’s
income. If we are going to adopt a
means-tested bankruptcy law, we
should have a full and fair debate on
that. The American people would ask
for nothing more.

The credit card industry is going to
get billions out of this and should have
to bear some responsibilities for its lax
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lending practices. We have heard a lot
of stories about 5-year-olds getting
credit cards in the mail with a multi-
thousand-dollar limit.

Then we have the Truth in Lending
Act on here.

I would like to get as close to a fair

and balanced bill as we passed last
year.
But we have come to the floor to

offer amendments. We had only 4 hours
of debate on Monday, and a disrupted
day yesterday with caucuses and other
things. But we have moved very quick-
ly on this. We have disposed of 35
amendments with only 8 rollcalls.

| urge Senators to move forward. The
leaders are trying to move forward.

I thank my colleagues for allowing
me to break in to bring people up to
date.

| yield the floor.

The PRESIDING OFFICER. Who
yields time?

The Senator from Minnesota.

Mr. WELLSTONE. Mr. President, |
send a modification to my amendment
to the desk and ask unanimous consent
that the amendment be modified. I will
explain the two provisions.

The PRESIDING OFFICER.
unanimous consent.

Is there objection?

Mr. SMITH of Oregon. Reserving the
right to object, | certainly don’t mind
the Senator offering an explanation of
the amendment. But | have been asked
by the majority leader and Senator
HATCH to object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. WELLSTONE. Mr. President, 1
would appreciate it before we have this
vote. My colleagues were with Senator
LoTT when | was very involved in the
unanimous consent agreement as to
which amendments were going to come
up and how we were going to deal with
nonrelevant amendments.

Senator DASCHLE asked Senator
LoTT. | was right out here on the floor.
In fact, | had made the request that if,
in fact, we weren’t changing the mean-
ing or the scope of our amendment, but
we were going to make a correction, we
would be able to do that. Senator LoTT
said if this didn’t change the meaning
of the amendment, or the scope of it,
then, of course, that would be all right.

This is not a different amendment.
This is in violation, or | would never
have agreed to this unanimous consent
agreement. All we are doing is listen-
ing to colleagues who have said there
should be $10 million to $100 million on
both parties. We think that would
make a big difference from the point of
view of small businesses, and at least
give businesses another place where
they can go if they believe their merg-
er or acquisition is not procompetitive.

Those are the two changes. | cannot
believe that now | am being told | can’t
do this. This was a part of the unani-
mous consent agreement. | was on the
floor. 1 will get the CONGRESSIONAL
RECORD out of the exchange.

Mr. SMITH of Oregon. If the Senator
will yield, I was not a part of that

It takes
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agreement. | know what | have been
told by the majority leader and by Sen-
ator HATCH. Whether the scope is nar-
rowed or not, the principle is the same.
If there is an invasion of the free enter-
prise system, it potentially penalizes
all the farmers who rely upon the
stock-owned companies in advantage of
a few others.

I think that is the wrong way to do
it. We have some laws. | think they
need to be enforced. But this is too
blunt of an instrument. If you want to
help farmers, this is not the way to do
it. If you want to help farmers, you go
after the regulations that are stran-
gling them. You open up the inter-
national markets. And, yes, you en-
force antitrust laws. But you don’t cre-
ate a regulation that interferes in a
very blunt fashion with the free enter-
prise system.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senator from Minnesota.

Mr. WELLSTONE. Mr. President, let
me try this again. My colleague can ob-
ject to the amendment. But that is a
different issue. That is a different
issue. | now come to the floor with a
modification. When we came up with
this original unanimous consent agree-
ment, the majority leader made it
crystal clear in an exchange with the
minority leader—I was out here on the
floor—if we wanted to have a technical
correction in our bill and it was not
changing the scope or meaning, that it
would, of course, be all right. Now you
are denying me my right to make that
modification. Why are you afraid of a
modification? | am just a little bit out-
raged by this. | was here. | was on the
floor. 1 know what was discussed. |
know what the majority leader said.

I also believe if my colleagues want
to have an up-or-down vote, fine. But
you ought to give me the right to make
a modification to my amendment that
I think would make this a stronger and
a better amendment.

I want to send the amendment to the
desk again. Did | send it? Do you al-
ready have it?

| appeal to the Senator to please not
object to my unanimous consent re-
quest to modify my amendment with
what | have sent to the desk.

The PRESIDING OFFICER. A modi-
fication is not in order without unani-
mous consent.

Objection has been heard.

Mr. WELLSTONE. | ask unanimous
consent that | be allowed to modify my
amendment, which is exactly what we
agreed to in terms of how we deal with
these amendments.

The PRESIDING OFFICER.
objection?

Mr. SMITH of Oregon. | object.

Mr. WELLSTONE. Mr. President, my
colleagues are afraid to have a vote and
an honest debate on what we are talk-
ing about, and this is a violation of the
agreement that we made when we
talked about how to proceed.

Mr. DORGAN addressed the Chair.

The PRESIDING OFFICER. Who
yields time?

Is there
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The Senator from Oregon.

Mr. SMITH of Oregon. Mr. President,
I am in no way questioning what the
Senator was saying. | wasn’t a party to
the agreement he was talking about.
What | am objecting to is the principle,
whether it is a little or a lot. What |
am saying is we have the laws to fix
these kinds of problems. The Justice
Department ought to go to work, and
we ought not to be intervening in the
agricultural marketplace in this way.

If you want to help farmers, help
them with their water rights, help
them with their labor problems, help
them with closed international mar-
kets, help them with subsidies, and
help them with a whole range of things
we do in great abundance around here.
But, frankly, get off their air hose
when it comes to regulation. They are
being strangled by regulation. This is
not the way to help farmers; therefore,
I object on my own basis—not on the
basis of Senator LOTT or any other
leader.

The PRESIDING OFFICER. Under
regular order, the amendment cannot
be modified without unanimous con-
sent.

Mr. DORGAN. Mr. President, might |
ask the Senator for 1 minute for the
purpose of making an inquiry?

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. | understand the point
made by the Senator from Oregon.

First of all, I was not here during the
discussion on the floor. So I am not
someone who can describe what hap-
pened during that discussion. But if the
Senator from Minnesota is correct—
and he may well be—that, in fact, the
majority leader made representations,
I think he would not want to abridge
them at this point. | think it is a mat-
ter of finding the record; the majority
leader has always acted in good faith
to honor an agreement he made on the
floor.

Before denying the opportunity to
the Senator from Minnesota, we ought
to get that record and find out to what
the majority leader agreed. I am cer-
tain what he agreed to then he would
agree to today. If he agreed to allow a
modification, the Senator from Min-
nesota should be allowed to pursue
that modification.

I make a point of order that a
quorum is not present.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. SMITH of Oregon. | don’t want to
deny the Senator from Minnesota his
chance to modify his amendment on
the basis of an agreement he had with
the leader. | don’t want to not pursue
an issue this important today.

The PRESIDING OFFICER. Will the
Senator suspend?

The Senator from North Dakota
made a point of order that a quorum is
not present.

The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SMITH of Oregon. | ask unani-
mous consent that the order for the
quorum call be rescinded.
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Mr. WELLSTONE. I object.

The PRESIDING OFFICER. The ob-
jection is heard. The clerk will con-
tinue to call the roll.

The legislative clerk continued the
call of the roll.

Mr. SMITH of Oregon. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

Mr. WELLSTONE. Mr. President, |
object.

The PRESIDING OFFICER. Objec-
tion is heard. The clerk will continue
to call the roll.

The legislative assistant continued
the call of the roll.

Mr. WELLSTONE. Mr. President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WELLSTONE. Mr. President,
parliamentary inquiry: 1 want to find
out from the Chair whether or not |
can amend, provide direction to my
amendment without requiring unani-
mous consent; whether | have a right
to do that.

The PRESIDING OFFICER. Under
the Senate rules, the Senator cannot
do that.

Mr. WELLSTONE. Mr.
have how much time left?

The PRESIDING OFFICER. The Sen-
ator has 4 minutes 45 seconds.

Mr. WELLSTONE. Mr. President, 1|
have said it all, along with Senator
DORGAN, about the why of this amend-
ment and how important it is for our
producers, how important it is to take
a timeout so we can have some com-
petition, how important it is to farm-
ers and rural communities. Given the
ruling of the Chair, | want to be crystal
clear as to what has now happened.

I wanted to come to the floor of the
Senate—it was my understanding |
would be able to do so, but I have been
told | would not be able to do so—and
improve upon this amendment in the
spirit of compromise.

Some colleagues are concerned about
this timeout and they said: Why don’t
we have companies with $100 million.
And the other threshold for an acquisi-
tion merger would be $100 million as
well. They would be more comfortable
with that. | wanted to provide this di-
rection to my amendment to improve
upon it. I wanted to compromise.

I was also told by some colleagues
they are a little worried that during
this cooling off period, maybe some of
the acquisitions and mergers would be
procompetitive. | worked very hard to
have some very specific language
which would enable such a company to
go to USDA and say: Listen, this would
be procompetitive. And USDA, based
upon clear criteria, would say: You are
right.

I come to the floor of the Senate
today as a Senator from the State of
Minnesota to try to modify my amend-
ment. It is very clear what the modi-
fication would be. Based upon discus-
sions with other Senators, in the spirit
of compromise, so we can at least move

President, |
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this forward and provide a message to
our producers that we care, so that
some Senators who may now have to
vote against this because of their con-
cerns would be able to support it so we
can actually adopt something that will
make a difference, | am told | do not
have the right to modify my amend-
ment.

Also—this is my final point because |
cannot help but be a little bit angry
about this—the majority leader came
to me last week when Senators wanted
to leave. We were scheduled to have a
debate, and we were scheduled to have
a vote. The idea was, to enable people
to leave, we would hold this over, and
I said yes. It is not as if | have waited
to the last minute. We could have had
negotiations then. We have just come
back to this.

I must say to my colleague from Or-
egon and others, I am skeptical about
this. It is pretty rare that a Senator
cannot come to the floor and modify
his amendment. Whatever the proce-
dural ruling is, it seems to me it is
crystal clear what is going on. | wanted
to modify it. | wanted to compromise.
I wanted to make an amendment that
would generate more support, maybe
even adopt it, and | have been denied
the opportunity to do so. That is very
unfortunate.

It is about time my colleagues gave
some serious thought to being on the
side of some of the interests in our
country that do not have all the money
and are not so well connected and such
big investors and do not have such
power. When my colleagues start with
that, think about the producers and
the people who live in our rural com-
munities because right now we are see-
ing merger mania. We are seeing a lack
of competition. We need to go back, |
guess, to Teddy Roosevelt politics. It is
a shame | have been denied the right to
provide direction to my amendment or
a modification to my amendment
which would have been a good com-
promise.

How much time do | have?

The PRESIDING OFFICER. The Sen-
ator has 25 seconds remaining.

Mr. WELLSTONE. Mr. President,
other than | do not have strong feel-
ings about any of it, I will not take the
last 25 seconds. | feel too strongly to
say anything more in the last 25 sec-
onds. It is rare that a Senator cannot
modify his amendment.

| ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 2752. The yeas and nays have been
ordered. The clerk will call the roll.

The legislative assistant called the
roll.

Mr. NICKLES. | announce that the
Senator from Arizona (Mr. MCcCAIN)
and the Senator from Ohio (Mr.
VOINOVICH) are necessarily absent.
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The result was announced—yeas 27,
nays 71, as follows:
[Rollcall Vote No. 366 Leg.]

YEAS—27
Akaka Feingold Kohl
Baucus Grassley Lautenberg
Boxer Harkin Leahy
Bryan Hollings Levin
Byrd Inouye Moynihan
Conrad Johnson Reid
Daschle Kennedy Rockefeller
Dodd Kerrey Sarbanes
Dorgan Kerry Wellstone

NAYS—71
Abraham Enzi Mikulski
Allard Feinstein Murkowski
Ashcroft Fitzgerald Murray
Bayh Frist Nickles
Bennett Gorton Reed
Biden Graham Robb
Bingaman Gramm Roberts
Bond Grams Roth
Breaux Gregg Santorum
Brownback Hagel Schumer
Bunning Hatch Sessions
Burns Helms Shelby
Campbell Hutchinson Smith (NH)
Chafee, L. Hutchison Smith (OR)
Cleland Inhofe Snowe
Cochran Jeffords Specter
Collins Kyl Stevens
Coverdell Landrieu Thomas
Craig Lieberman Thompson
Crapo Lincoln Thurmond
DeWine Lott Torricelli
Domenici Lugar Warner
Durbin Mack Wyden
Edwards McConnell

NOT VOTING—2

McCain Voinovich

The amendment (No. 2752) was re-
jected.

AMENDMENT NO. 2663

The PRESIDING OFFICER. Under
the previous order, there will now be 4
minutes of debate on amendment No.
2663.

Mr. MOYNIHAN. Mr. President, this
amendment retains existing bank-
ruptcy law for low-income persons. A
feature of the law as it now exists and
which is perfectly sensible is the pre-
sumption that people who incur debt
shortly before declaring bankruptcy
have acted fraudulently. Clearly, this
can be the case, is often the case, and
is proven so.

However, the bill presently before the
Senate extends the time (from 60 days
to 90 days for consumer debts, for in-
stance) in which this presumption of
fraudulent activity takes place, and it
changes the dollar amounts. We pro-
pose to keep the law as it is for low-in-
come persons—people below the me-
dian income level, who already live
hand-to-mouth, who often find them-
selves in a bind, with no intent to de-
fraud, and keep borrowing until they
are in bankruptcy situations. They
won’t have lawyers and can’t defend
against presumptions.

We simply keep the existing law.
Deal with true fraud and important
bankruptcies as the bill proposes to do
but leave the small and hapless folk to
their small and hapless fortunes.

The administration supports this
measure, as does my friend, the senior
Senator from Vermont, Mr. LEAHY, and
his associate in these matters, Ms.
LANDRIEU of Louisiana.

Mr. HATCH. Mr. President, in its
current form, the bankruptcy reform
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bill attempts to resolve a major area of
bankruptcy abuse, known as ‘“‘load up.”’
In plain terms, load up occurs when a
debtor goes on a spending spree shortly
before filing for bankruptcy.

Under S. 625, limits are placed on a
debtor’s ability to buy luxury goods
and take out large cash advances on
the eve of bankruptcy. The bill accom-
plishes this by creating a rebuttable
presumption that certain debts are not
dischargeable. Specifically, the bill
provides that debts of more than $250
per credit card for luxury goods, that
are incurred within 3 months of bank-
ruptcy, and cash advances of more than
$750, incurred within 70 days of bank-
ruptcy, are presumed to be fraudulent
and are non-dischargeable.

These provisions, while an improve-
ment over current law, are by no
means a solution to the load up prob-
lem. Debtors still essentially are free
to take out a cash advance of $750 and
buy luxury goods valued at $250 on each
of their credit cards before even the
presumption of nondischargeability
kicks in. It also is important to note
that under the bill, luxury goods spe-
cifically exclude ‘‘goods or services
reasonably necessary for the support or
maintenance of the debtor or a depend-
ent of the debtor.”

Many have complained that these
provisions do not go far enough to
close the load up loophole. The amend-
ment by the Senator from New York,
in contrast, undermines the bill’s mod-
est anti-load up provisions by applying
them only to those with income above
the national median. Simply stated,
the amendment would create an un-
justified double standard, with those
who fall under the national median in-
come being permitted to load up on
luxury goods and cash advances before
filing for bankruptcy, as permitted by
current law.

If we seriously intend to reform our
bankruptcy laws and eliminate fraud in
the system, we cannot let this major
loophole continue without any reason-
able limits.

Mr. GRASSLEY. Mr. President, | op-
pose this amendment because it sets up
a double standard which lets below me-
dian-income bankrupts load up on debt
on the eve of bankruptcy and then get
those debts wiped away without judi-
cial scrutiny. | know the Senator from
New York is well-intentioned, but this
amendment is a very bad idea.

Last night, the Senator from New
York, in proposing his amendment,
correctly noted that there is no evi-
dence whatever that below median-in-
come debtors could ever pay a signifi-
cant amount of their debts. We have
taken care of the problem the Senator
from New York has raised by totally
exempting below median-income debt-
ors from the means test. | think that is
fair and reasonable. It is a fact of life.
It means the poor won’t be forced into
repayment plans they could never com-
plete.
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However, this amendment raises an
entirely different question. This
amendment isn’t about whether the
poor should be given a pass in terms of
being forced to repay their debts. This
amendment says people below the me-
dian income can purchase over $1,000 in
luxury goods, such as Gucci loafers,
and get over $1,000 in cash advances
just minutes before declaring bank-
ruptcy and they won’t have to justify
their debts to a bankruptcy judge.

This is not good bankruptcy policy.
Anybody who loads up on debt on the
eve of bankruptcy should have to jus-
tify their debts. When it comes to sus-
picious and perhaps fraudulent behav-
ior, we should treat everyone the same,
below median income or above median
income. Anybody who loads up on debt
right before filing for bankruptcy
should have to explain themselves; oth-
erwise, we open the door to an obvious
abuse.

Last week, we defeated the Dodd
amendment which contained very simi-
lar provisions. | ask my colleagues to
defeat this amendment.

Mr. MOYNIHAN. Parliamentary in-
quiry.

The PRESIDING OFFICER. The Sen-
ator will state his inquiry.

Mr. MOYNIHAN. Is it in order for me
to offer a second-degree amendment
that would preclude any purchase of
Gucci loafers?

The PRESIDING OFFICER.
be in order.

Mr. MOYNIHAN. | so move.

The PRESIDING OFFICER. Would
the Senator send the amendment to
the desk?

Mr. MOYNIHAN. I made my point.

I withdraw my request.

Mr. GRASSLEY. | move to table the
amendment, and | ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the motion
to table the amendment No. 2663. The
yeas and nays have been ordered. The
clerk will call the roll.

The legislative clerk called the roll.

Mr. FITZGERALD (when his name
was called). Present.

Mr. NICKLES. | announce that the
Senator from Arizona (Mr. MCCAIN)
and the Senator from Ohio (Mr.
VOINOVICH) are necessarily absent.

The result was announced—yeas 54,
nays 43, as follows:

[Rollcall Vote No. 367 Leg.]

It would

YEAS—54
Abraham Coverdell Hagel
Allard Craig Hatch
Ashcroft Crapo Helms
Bennett DeWine Hutchinson
Biden Domenici Hutchison
Bond Enzi Inhofe
Brownback Frist Jeffords
Bunning Gorton Johnson
Burns Gramm Kyl
Campbell Grams Lott
Cochran Grassley Lugar
Collins Gregg Mack
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McConnell Santorum Stevens
Murkowski Sessions Thomas
Nickles Shelby Thompson
Robb Smith (NH) Thurmond
Roberts Smith (OR) Torricelli
Roth Specter Warner
NAYS—43

Akaka Edwards Lieberman
Baucus Feingold Lincoln
Bayh Feinstein Mikulski
Bingaman Graham Moynihan
Boxer Harkin Murray
Breaux Hollings Reed
Bryan Inouye Reid
Byrd Kennedy Rockefeller
Chafee, L. Kerrey Sarbanes
Cleland Kerry Schumer
Conrad Kohl Snowe
Daschle Landrieu Wellstone
Dodd Lautenberg Wyden
Dorgan Leahy
Durbin Levin

ANSWERED “PRESENT”"—1

Fitzgerald
NOT VOTING—2

McCain Voinovich

The motion was agreed to.

Mr. GRASSLEY. Mr. President, |
move to reconsider the vote.

Mr. MOYNIHAN. | move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. GRASSLEY. Mr. President, |
suggest the absence of a quorum.

The PRESIDING OFFICER
BURNS). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CHANGE OF VOTE

Mr. L. CHAFEE. Mr. President, on
rollcall No. 367, | voted ‘“‘aye.” It was
my intention to vote ‘“‘no.”” Therefore, |
ask unanimous consent that | be per-
mitted to change my vote. It would in
no way change the outcome of the
vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The foregoing tally has been
changed to reflect the above order.)

AMENDMENT NOS. 1695, AS MODIFIED; 2520, 2746,

AS MODIFIED; AND 2522, AS MODIFIED, EN BLOC

Mr. GRASSLEY. Mr. President, | ask
unanimous consent on the consider-
ation of these amendments: 1695, as
modified; 2520; 2746, as modified; 2522,
as modified. | send the modifications to
the desk and ask for their immediate
consideration, that they be adopted,
and the motions to reconsider be laid
upon the table en bloc.

The PRESIDING OFFICER.
objection?

Mr. REID. Reserving the right to ob-
ject, is 2520 the McConnell amendment?

Mr. GRASSLEY. Yes.

Mr. REID. No objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments (Nos. 1695, as modi-
fied; 2520; 2746, as modified; and 2522, as
modified) were agreed to as follows:

(Mr.

Is there
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AMENDMENT NO. 1695, AS MODIFIED

(Purpose: To increase bankruptcy filing fees,
increase funds for the United States Trust-
ee System Fund, and for other purposes)

On page 124, between lines 14 and 15, insert
the following:

SEC. 322. UNITED STATES TRUSTEE PROGRAM
FILING FEE INCREASE.

(a) ACTIONS UNDER CHAPTER 7 OR 13 OF TITLE
11, UNITED STATES CODE.—Section 1930(a) of
title 28, United States Code, is amended by
striking paragraph (1) and inserting the fol-
lowing:

““(1) For a case commenced—

“(A) under chapter 7 of title 11, $160; or

““(B) under chapter 13 of title 11, $150.”".

(b) UNITED STATES TRUSTEE SYSTEM
FUND.—Section 589a(b) of title 28, United
States Code, is amended—

(1) by striking paragraph (1) and inserting
the following:

“(1)(A) 40.63 percent of the fees collected
under section 1930(a)(1)(A) of this title in
cases commenced under chapter 7 of title 11;
and

“(B) 70.00 percent of the fees collected
under section 1930(a)(1)(B) of this title in
cases commenced under chapter 13 of title
11,7

(2) in paragraph (2) by striking ‘‘one-half”’
and inserting ‘‘three-fourths’; and

(3) in paragraph (4) by striking ‘‘one-half”
and inserting ‘100 percent’’.

(c) COLLECTION AND DEPOSIT OF MISCELLA-
NEOUS BANKRUPTCY FEES.—Section 406(b) of
the Judiciary Appropriations Act, 1990 (28
U.S.C. 1931 note) is amended by striking
“pursuant to 28 U.S.C. section 1930(b) and
30.76 per centum of the fees hereafter col-
lected under 28 U.S.C. section 1930(a)(1) and
25 percent of the fees hereafter collected
under 28 U.S.C. section 1930(a)(3) shall be de-
posited as offsetting receipts to the fund es-
tablished under 28 U.S.C. section 1931 and
inserting ‘“‘under section 1930(b) of title 28,
United States Code, and 31.25 percent of the
fees collected under section 1930(a)(1)(A) of
that title, 30.00 percent of the fees collected
under section 1930(a)(1)(B) of that title, and
25 percent of the fees collected under section
1930(a)(3) of that title shall be deposited as
offsetting receipts to the fund established
under section 1931 of that title”’.

AMENDMENT NO. 2520
(Purpose: To amend section 326 of title 11,

United States Code, to provide for com-

pensation of trustees in certain cases

under chapter 7 of that title)

At the appropriate place in title Ill, insert
the following:

SEC.3___. COMPENSATION OF TRUSTEES IN CER-
TAIN CASES UNDER CHAPTER 7 OF
TITLE 11, UNITED STATES CODE.

Section 326 of title 11, United States Code,
is amended by adding at the end the fol-
lowing:

“(e) In a case that has been converted
under section 706, or after a case has been
converted or dismissed under section 707 or
the debtor has been denied a discharge under
section 727—

““(1) the court may allow reasonable com-
pensation under section 330 for the trustee’s
services rendered, payable after the trustee
renders services; and

“(2) any allowance made by a court under
paragraph (1) shall not be subject to the lim-
itations under subsection (a).”.

AMENDMENT NO. 2746, AS MODIFIED
(Purpose: To change the definition of family
farmer)

At the appropriate place in the bill, insert

the following:

SEC. .DEFINITION OF FAMILY FARMER.
Section 101(18) of title 11, United States

Code, is amended—
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(1) in subparagraph (A) by—

(A) striking “$1,500,000"
*3,000,000’"; and

(B) striking ‘80"’ and inserting ‘50’’; and
(2) in subparagraph (B)(ii) by

striking “$1,500,000""
““$3,000,000"".

and inserting

and inserting

AMENDMENT NO. 2522, AS MODIFIED
(Purpose: To provide for the expenses of long
term care)

On page 7, line 15, strike ““(ii)”” and insert
sy

On page 7, between lines 21 and 22, insert
the following:

“(11) In addition, the debtor’s monthly ex-
penses may include, if applicable, the con-
tinuation of actual expenses paid by the
debtor that are reasonably and necessary for
care and support of an elderly, chronically
ill, or disabled household member or member
of the debtor’s immediate family (including
parents, grandparents, and siblings of the
debtor, the dependents of the debtor, and the
spouse of the debtor in a joint case) who is
not a dependent and who is unable to pay for
such reasonable and necessary expenses.

Mr. GRASSLEY. | suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative assistant proceeded
to call the roll.

Mr. INHOFE. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PRIVILEGE OF THE FLOOR

Mr. INHOFE. Mr. President, | ask
unanimous consent that Glen Powell
be given floor privileges for the dura-
tion of the day.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. INHOFE. Mr. President, | ask
unanimous consent that | be recog-
nized as if in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

RECESS APPOINTMENTS

Mr. INHOFE. Mr. President, | wish to
have a brief word about the issue of re-
cess appointments.

For quite some number of years,
Presidents—Democrats and Repub-
licans—have, in my opinion, violated
the Constitution by making recess ap-
pointments. The Constitution is very
explicit when it says that recess ap-
pointments can only be made in the
event the vacancy occurs during the re-
cess. There is a reason for this, histori-
cally.

Back in the days when we were on
horses and we had legislative sessions
that might have lasted 1, 2, or 3
months, we found ourselves in recess
more than we were in session. There-
fore, on occasion it would be necessary
for the Secretary of State, who may
have died in office—or when vacancies
had occurred while we were in recess—
to have to reappoint somebody. So we
did. It made sense. But since that
time—over the last several years—that
privilege has been abused. As | say,
this is not just an abuse that takes
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place by Republican or Democrat
Presidents; it is both of them equally.

Consequently, the Constitution,
which says that the Senate has the pre-
rogative of advice and consent, has
been violated. It was put there for
checks and balances. It was put there
for a very good reason. That reason is
just as legitimate today as it was when
our Founding Fathers put it in there;
that is, the Senate should advise and
consent to these appointments. It
means we should actually be in on the
discussion as well as consenting to the
decision the President has made by vir-
tue of his nomination.

In 1985, President Reagan was mak-
ing a number of recess appointments
that, in my opinion, and in the opinion
of most of the Democrats and Repub-
licans, was not in keeping with the
Constitution. And certainly the major-
ity leader at that time—who was Sen-
ator BoB BYRD from West Virginia, the
very distinguished Senator—made a re-
quest of the President not to make re-
cess appointments. He extracted from
him a commitment in writing that he
would not make recess appointments
and, if it should become necessary be-
cause of extraordinary circumstances
to make recess appointments, that he
would have to give the list to the ma-
jority leader—who was, of course, BoB
BYRD—in sufficient time in advance
that they could prepare for it either by
agreeing in advance to the confirma-
tion of that appointment or by not
going into recess and staying in pro
forma so the recess appointments could
not take place.

In order to add some leverage to this,
the majority leader, Senator BYRD,
said he would hold up all Presidential
appointments until such time as Presi-
dent Reagan would give him a letter
agreeing to those conditions. The
President did give him a letter. Presi-
dent Reagan gave him a letter.

I will quote for you from within this
letter. This was on October 18, 1985. He
said:

. . . prior to any recess breaks, the White
House would inform the Majority Leader and
[the Minority Leader] of any recess appoint-
ment which might be contemplated during
such recess. They would do so in advance suf-
ficiently to allow the leadership on both
sides to perhaps take action to fill whatever
vacancies that might be imperative during
such a break.

This is exactly what we talked about.
This is the reason President Reagan
agreed to this. He gave a letter to Sen-
ator BYRD. Senator BYRD was satisfied.

Along came a recess last May or
June, and the President did in fact ap-
point someone he had nominated long
before the recess occurred—in fact, not
just months but even more than a year
before that—and who had not complied
with the necessary information in
order to come up for confirmation. In
that case, President Clinton did in fact
violate the intent of the appointment
process in the advice and consent pro-
vision found in the Constitution.

I wrote a letter to President Bill
Clinton. My letter said exactly the
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same thing the letter said from BoB
BYRD to President Reagan in 1985. It
was worded the same way President
Reagan’s letter was worded. It said:
Unless you will give us a letter, | am
going to personally put a hold on all
recess appointments.

The President started appointing
people. And | put a hold on all of
them—it didn’t make any difference; |
put a hold on all nonmilitary appoint-
ments—until finally, I remember one
time somebody said: Well, we have a
really serious problem because we can’t
get confirmation on the President’s
nominee for Secretary of the Treasury.
This could have a dramatic adverse ef-
fect on the economy. The value of the
dollar could go down. All these things
came into the picture. What are you
going to do about that? | said: | am not
going to do anything, but you had bet-
ter tell the President about that be-
cause it is serious. Finally, he agreed
to it.

Mr. President, | ask unanimous con-
sent that all of these documents be
printed in the RECORD immediately fol-
lowing my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See Exhibit 1.)

Mr. INHOFE. The letter finally came
on June 15, 1999. I will read one sen-
tence out of that letter.

I share your opinion that the under-
standing reached in 1985 between President
Reagan and Senator BYRD cited in your let-
ter remains a fair and constructive frame-
work which my Administration will follow.

Once again, what is he following? He
is saying, prior to any recess, the
White House will inform the majority
leader and the minority leader of any
recess appointments which might be
contemplated during such recess?
Would they do so in advance suffi-
ciently to allow leadership on both
sides to perhaps take action to fill
whatever vacancies might be impera-
tive during such break? He agreed to it.

I have not seen such a document, but
I think in anticipation of the recess we
are going in, it is my understanding
that the President merely sent a list of
some 150 nominees he has. Again, |
didn’t see it. It was never officially re-
ceived by the majority leader. It was
sent back to the White House.

If he thinks this is a loophole in the
commitment he made, it certainly is
not a loophole.

Anticipating that this President—
who quite often does things he doesn’t
say he is going to do and who quite
often says things that aren’t true—is
going to in fact have recess appoint-
ments, we wrote a letter. It is not just
on my letterhead signed by me, but
also | believe there are 16 other Sen-
ators saying that if you make recess
appointments during the upcoming re-
cess, which violates the spirit of your
agreement, we will respond by placing
holds on all judicial nominees.

The result would be a complete breakdown
in cooperation between our two branches of
government on this issue which could pre-
vent the confirmation of any such nominees
next year.
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I want to make sure there is no mis-
understanding and that we don’t go
into a recess with the President not
understanding that we are very serious
about that. It is not just me putting a
hold on all judicial nominees for the
remaining year of his term of service,
but 16 other Senators have agreed to do
that.

It would be very easy for the Presi-
dent to just go ahead and comply with
that agreement he has in his letter of
June 15, 1999, rather than feeling com-
pelled to make judicial appointments
during this recess.

I want to serve notice to make it
very clear.

I received a letter from the Presi-
dent. He did not honor me with a per-
sonal letter. It came from John Pode-
sta, Chief of Staff to the President.
Without reading the whole letter, be-
cause it is rather lengthy, it says that
they might not comply with this.

I want to make sure it is abundantly
clear without any doubt in anyone’s
mind in the White House—I will refer
back to this document | am talking
about right now—that in the event the
President makes recess appointments,
we will put holds on all judicial nomi-
nations for the remainder of his term.
It is very fair for me to stand here and
eliminate any doubt in the President’s
mind of what we will do.

EXHIBIT |

U.S. SENATE,
OFFICE OF THE MAJORITY LEADER,
Washington, DC, June 10, 1999.
Hon. WILLIAM JEFFERSON CLINTON,
The White House, Washington, DC.

DEAR MR. PRESIDENT: | appreciate our con-
versation this morning, and our mutual de-
sire to come to an understanding about re-
cess appointments. We have often worked to-
gether to help promote the smooth operation
of the government, and | believe that we can
once again come to an agreement.

As you know, the recent recess appoint-
ment of the U.S. Ambassador to Luxembourg
has caused great concern to many members
of the Senate. | believe that it would be con-
structive for us to reach an understanding in
principle on how we will now proceed to en-
sure that we avoid similar sparring between
the Executive Branch and the Senate in the
future.

| agree that we will use the understanding
reached between President Reagan and Sen-
ator Byrd in 1985, cited by your Chief of Staff
today. That understanding, described in the
CONGRESSIONAL RECORD of October 18, 1985,
states ‘“. . . prior to any recess breaks, the
White House would inform the Majority
Leader and [the Minority Leader] of any re-
cess appointment which might be con-
templated during such recess. They would do
so in advance sufficiently to allow the lead-
ership on both sides to perhaps take action
to fill whatever vacancies that might be im-
perative during such a break.”

I believe that this is both a reasonable and
a constructive framework. Following this
precedent will help us to proceed in a cooper-
ative and expeditious manner on future
nominees.

Mr. President, | appreciate your stated de-
sire to work with me on this issue, and | look
forward to hearing from you soon.

Sincerely,
TRENT LOTT.
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THE WHITE HOUSE,
Washington, June 15, 1999.
Hon. TRENT LOTT,
Majority Leader,
U.S. Senate, Washington, DC.

DEAR MR. LEADER: | was pleased to learn
from your letter of June 10 that you agree
with my Chief of staff on the matter of re-
cess appointments. As Mr. Podesta indicated
in his letter to you, my Administration has
made it a practice to notify Senate leaders
in advance of our intentions in this regard,
and this precedent will continue to be ob-
served.

I share your opinion that the under-
standing reached in 1985 between President
Reagan and Senator Byrd cited in your let-
ter remains a fair and constructive frame-
work, which my Administration will follow.
I also appreciate your view that our nomi-
nees merit  expeditious consideration
through bipartisan cooperation among Sen-
ators; | sincerely hope that this spirit will
prevail in the days to come.

Sincerely,
BiLL CLINTON.

U.S. SENATE,
Washington, DC, November 10, 1999.
The PRESIDENT,
The White House, Washington, DC.

DEAR MR. PRESIDENT: We write to urge
your compliance with the spirit of our recent
agreement regarding recess appointments
and to inform you that there will be serious
consequences if you act otherwise.

If you do make recess appointments during
the upcoming recess which violate the spirit
of our agreement, then we will respond by
placing holds on all judicial nominees. The
result would be a complete breakdown in co-
operation between our two branches of gov-
ernment on this issue which could prevent
the confirmation of any such nominees next
year.

We do not want this to happen. We urge
you to cooperate in good faith with the Ma-
jority Leader concerning all contemplated
recess appointments.

Sincerely,

Jesse Helms, Wayne Allard, Michael
Crapo, Michael B. Enzi, Bob Smith,
George Voinovich, Pete B. Domenici,
James M. Inhofe, Phil Gramm, Mitch
McConnell, Craig Thomas, Rod Grams,
Tim Hutchinson, Conrad Burns, Chuck
Grassley, Richard Shelby.

THE WHITE HOUSE,
Washington, November 12, 1999.
Senator JAMES INHOFE,
Senate Office Building,
Washington, DC.

DEAR SENATOR INHOFE: Thank you for your
recent letter of November 10, 1999 on the
need for cooperation between the Legislative
and Executive branches and the President’s
right to recess appoint as defined by the Con-
stitution.

We appreciate and thank the Senate, espe-
cially the Majority and Minority Leaders,
for the 84 confirmations from Wednesday No-
vember 10, which includes eight republican
nominees recommended by the Majority
Leader. These confirmations reduce the
number of nominees awaiting confirmation
to 153 for this year. While nominees wait an
average of six months to be confirmed, we
thank you for confirming 62% of nominees
this year.

We look forward to working with you on
the 153 remaining nominees and new nomina-
tions this session and next session. They are
important to the public, because they in-
clude nominations critical to the safety of
our citizens and the integrity of our criminal
justice system (US Marshals, US Attorneys
and judges).
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Compared with previous administrations,
the President has used his authority to make
recess appointments infrequently. President
Reagan made 239 recess appointments. Dur-
ing President Bush’s four-year term, 78 per-
sons were recess appointed. We have made
only 59 in 7 years, fewer than President Bush
in four years. Several of our recess ap-
pointees have been republican nominees,
done with the cooperation of the Senate
leadership.

Because of the importance of filling these
positions and pursuant to an agreement with
the Majority Leader, we continue to notify
the Majority and Minority Leaders of any ef-
fort the President may make a appoint tem-
porarily a person into a vacancy, while
awaiting confirmation by the Senate.

We will continue to meet with the Major-
ity Leader’s Office to accomplish our goal of
confirming and appointing these nominees.
We want to cultivate a cooperative relation-
ship with you, and ask for your continued
help in expeditiously confirming nominees so
important to the US public.

Sincerely,
JOHN PODESTA,
Chief of Staff to the President.

Mr. INHOFE. | suggest the absence of
a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

The PRESIDING OFFICER. Acting in
the capacity of the Senator from Mon-
tana, | ask unanimous consent the
order for the quorum call be rescinded.

Without objection, it is so ordered.

The

RECESS

The PRESIDING OFFICER. Under
the previous order, the Senate will now
stand in recess until the hour of 2:15
p.m.

Thereupon, the Senate, at 12:27 p.m.,
recessed until 2:15 p.m.; whereupon, the

Senate reassembled when called to
order by the Presiding Officer [Mr.
GREGG].

The PRESIDING OFFICER. The

Chair, in my capacity as a Senator
from the State of New Hampshire, sug-
gests the absence of a quorum. The
clerk will call the roll.

The legislative assistant proceeded
to call the roll.

Mr. LEAHY. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

BANKRUPTCY REFORM ACT OF
1999—Continued

Mr. LEAHY. Mr. President, | should
note just on the bankruptcy bill, we
are making more progress. This morn-
ing we were able to clear four more
amendments. | understand there is a
total of 31 amendments that been ac-
cepted to improve the Bankruptcy Re-
form Act. These are amendments that
have been offered on both sides of the
aisle.

I commend the distinguished deputy
Democratic leader, the Senator from
Nevada, Mr. REeID, for his help. He has
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been, as | described him in the caucus,
indefatigable in his efforts to move
this through. He and | and the Senator
from New Jersey, Mr. TORRICELLI, and
the Senator from lowa, Mr. GRASSLEY,
and the Senator from Utah, Mr. HATCH,
have all worked to clear amendments
or to set rollcalls on those we cannot
clear.

| have urged Members to have short
time agreements, and they have agreed
to that. | think we have gone from
some 300 or more potential amend-
ments down to only a dozen or so, if
that, that are remaining.

When you are dealing with a piece of
legislation as complex as this, as im-
portant as this, when we are only 2 to
3 weeks before the end of this session—
when we are only 2 to 3 weeks before
the end of this session—I was hoping
somebody would jump up and disagree
on that “‘2 to 3 weeks’ bit—or possibly
a few days before the end of this ses-
sion, it shows how well we have done.

But as | said earlier, before he came
on the floor, I commend the Senator
from Nevada, who has worked so hard
to bring down those numbers on the
amendments.

Frankly, | would like to see us wrap
this up. I would like to go to Vermont.

Mr. REID. Will the Senator yield?

Mr. LEAHY. Yes, of course.

Mr. REID. | just talked to someone
coming out of the conference. They
said: What about this bankruptcy bill?
| said: It is up to the majority whether
or not we have a bankruptcy bill this
year. We have worked very hard these
past few days on these amendments.
We need time on the floor to begin to
offer some of these amendments.

As the Senator knows, we have
maybe 8 or 9 amendments total out of
320, and we could have a bill. And the
contentious amendments—on one that
is causing us not to move forward, the
Senator from New York, Mr. SCHUMER,
has agreed to a half hour. That is all he
wants. | just cannot imagine, if this
bill is as important as | think it is and,
as | have heard, the majority believes
it is, why we cannot get a bill.

Does the Senator from Vermont un-
derstand why we are not moving for-
ward?

Mr. LEAHY. | am at a loss to under-
stand why we cannot.

| say to my friend from Nevada, yes-
terday morning—and | normally speak
at about an octave higher than this; |
am coming out of a bout of bron-
chitis—I came back to be here at 10
o’clock because we were going to be on
the bill. Instead, we had morning busi-
ness, | believe, until about 4 o’clock in
the afternoon. That is 6 hours. That is
what it would have taken to finish the
bill, especially after the work of the
Senator from Nevada, and others, in
clearing out so many of the Republican
and Democratic amendments to get
them accepted or voted on.

I understand we are waiting for the
other body to get the appropriations
bill over here. I would think between
now and normal suppertime today we
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could finish this bill, if people want to.
We are willing to move on our side. We
are willing to have our amendments
come up.

I see the distinguished Senator from
California on the floor. She has waited
some time. She has been here several
days waiting with an amendment. She
has indicated she is willing to go ahead
with a relatively short period of time.
The Senator from New York, Mr. SCcHU-
MER, has said the same. We are ready
to go, and | wish we would.

As | stated earlier, | would have liked
very much to get this done. | would ac-
tually like very much to finish all the
items we have. | wish we could have
finished a couple weeks ago. | want to
go to Vermont. | want to be with my
family. It was snowing there yesterday,
as | am sure it was in parts of the State
of the distinguished Presiding Officer. |
see the distinguished Senator from
Maine on the floor. | expect it did in
her State.

Mr. REID. It was 81 degrees in Las
Vegas yesterday.

Mr. LEAHY. Eighty-one degrees in
Las Vegas. How about snow in the
mountains?

Mr. REID. Oh, there was snow in the
mountains.

Mr. LEAHY. The Senator from Ne-
vada has the good fortune as | do: We
both represent two magnificent and
beautiful States. He has the ability,
however, in his State to go far greater
ranges in climate, in temperature, over
a distance of 100 miles or so than just
about anywhere else in the country. We
sometimes do those ranges in tempera-
ture and climate in one afternoon in
Vermont, but we are not always happy
about it.

I would like to see us get moving and
get out of here. | see the distinguished
Senator from California, who has asked
me to yield to her. | am prepared to do
that, but | also note that we will not
start on any matter until the distin-
guished floor leader on the other side is
on the floor. So | am at a bit of a quan-
dary. | wanted to yield to the distin-
guished Senator from California with
her amendment, but the distinguished
floor leader on the Republican side is
not here.

So | ask that the Senator from Cali-
fornia withhold a bit. | see the Senator
from—I may be a traffic cop here. | see
my good friend and neighbor from New
England, the Senator from Maine.

I ask, could she indicate to me just
about how much time she may need?

Ms. COLLINS. It was my under-
standing that there was an agreement
that at 2:15—and we are a little late in
getting here—Senator ScHUMER and |
were going to be able to introduce a
bill as in morning business. We would
need approximately 15 minutes, | would
guess.

Mr. LEAHY. Then | ask, Mr. Presi-
dent, unanimous consent that after the
distinguished Senator from Maine and
the distinguished Senator from New
York have been heard, it would then be
in order to go to the distinguished Sen-
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ator from California, Mrs. FEINSTEIN,
so she could go forward with her
amendment.

Ms. COLLINS. Reserving the right to
object, | believe that—Mr. President, |
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative assistant proceeded
to call the roll.

Mr. LEAHY. Mr. President, 1 ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. Mr. President, |1 ask
unanimous consent the Senator from
Maine and the Senator from New York
be recognized, and then the Senator
from Wisconsin, Mr. KoHL, and the
Senator from North Carolina, Mr. ED-
WARDS, be recognized for 5 minutes
each after the Senator from Maine and
the Senator from New York, and then
the floor go to the Senator from Cali-
fornia—now that | see the Senator
from lowa on the floor—so she could
then go back to the bankruptcy bill.

Mr. REID. Reserving the right to ob-
ject, it would be 25 minutes: 15 minutes
and 5 for each of the two Senators as in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Maine.

(The remarks of Ms. COLLINS and Mr.
SCHUMER pertaining to the introduc-
tion of the legislation are printed in to-
day’s RECORD under ‘‘Statements on In-
troduced Bills and Joint Resolutions.””)

The

MAKING FURTHER CONTINUING
APPROPRIATIONS

Ms. COLLINS. Mr. President, it is my
understanding that, under the previous
order, the Senator from North Carolina
will speak for 5 minutes.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin has 5 minutes, and
the Senator from North Carolina has 5
minutes.

Ms. COLLINS. Will the Senator with-
hold for a unanimous consent request?

Mr. EDWARDS. Yes.

Ms. COLLINS. Mr. President, | ask
unanimous consent the Senate proceed
to the consideration of H.J. Res. 80, the
continuing resolution, and that Sen-
ators KoHL and EDWARDS be recognized
for up to 5 minutes each, and at the
conclusion of their remarks, the reso-
lution be read the third time, passed,

and the motion to reconsider be laid
upon the table.
The PRESIDING OFFICER. Is there

objection?
Without objection, it is so ordered.
The PRESIDING OFFICER. The Sen-
ator from North Carolina is recognized.
Mr. EDWARDS. Mr. President, | ask
unanimous consent that, in addition to
the 5 minutes, | be granted an addi-
tional 3 minutes.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from North Carolina is
recognized for 8 minutes.

Mr. EDWARDS. Mr. President, | have
spoken before on the floor about the
devastation created by Hurricane
Floyd in my State of North Carolina.
Let me update and speak briefly on
that subject, particularly since we are
in the process of a continuing resolu-
tion right now.

Everybody knows, because they have
seen the pictures on television, what
happened to my families in North Caro-
lina as a result of Hurricane Floyd. We
have two huge issues that have to be
addressed before this Congress ad-
journs. One is housing. We have people
in eastern North Carolina who don’t
have homes and have no prospect of
having homes any time in the foresee-
able future. We have to address this
housing situation in North Carolina be-
fore we adjourn.

Second is our farmers. Our farmers
were already in desperate straits long
before Hurricane Floyd came through,
and they have been totally devastated
as a result of Hurricane Floyd. We have
to address the needs of our farmers in
eastern North Carolina before we leave
Washington and before the Congress
adjourns.

Let me say, first, that we have, in
the last 24 hours, made progress on
both fronts. First, on the issue of hous-
ing, we have, at least in principle,
reached agreement that FEMA will
have an additional $215 million of au-
thority—money already appropriated—
for housing buyouts. Based on the in-
formation we presently have, that
should get us well into next year in the
process of participating in the housing
buyouts and helping all of our folks
who desperately need help. That is
good progress, a move in the right di-
rection. There is more work that needs
to be done. But at least in terms of get-
ting us through the winter, | think we
have probably done what we need to do
in terms of housing.

On the issue of our farmers and agri-
culture, there is at least in principle an
agreement for approximately $554 mil-
lion of additional agricultural relief.

My concern has been and continues
to be whether that money, No. 1, will
go to North Carolina and North Caro-
lina’s farmers; and, No. 2, whether it
addresses the very specific needs that
our farmers have.

We are now in the process of working
with everyone involved in these budget
negotiations to ensure that both of
those problems are addressed:

No. 1, to make sure that a substan-
tial chunk of that money goes to North
Carolina, and that additional money,
to the extent it is needed for very spe-
cific purposes, can be appropriated and
allocated to North Carolina’s farmers
to deal with the devastation created by
Hurricane Floyd;

No. 2, to make sure at least a portion
of the money that has already been ap-
propriated goes to address the very spe-
cific needs our farmers have.

CONGRESSIONAL RECORD —SENATE

It is absolutely critical that before
the Senate adjourns and before this
Congress adjourns and leaves Wash-
ington these two problems be ad-
dressed.

| said it before; I will say it again.
Our government serves no purpose if
we are not available to meet the needs
of our citizens who have been dev-
astated by disasters—in this case, Hur-
ricane Floyd. These are people who
have worked their entire lives—in the
case of our farmers, they have farmed
the land for generations. They have
paid their taxes. They have been good
citizens. They have always lived up to
their end of the bargain.

What they say to us now is: What is
their government— because this is
their government—going to do to deal
with their needs in this time of great-
est need in the wake of Hurricane
Floyd and disasters created by Hurri-
cane Floyd?

We have a responsibility to these
people. We need to make sure their
needs at least have been addressed
through the winter. When we come
back in the spring—we will be back in
the spring, | assure my colleagues—we
will be talking to our colleagues again
about what additional needs we have
because we will have additional long-
term needs. This problem is not going
to be solved in a month. It is not going
to be solved in 3 months. This will take
a period of years. When Congress comes
back in the spring, there will be many
additional needs that will have to be
addressed.

But at a bare minimum, we need to
ensure this Congress does not adjourn
and people do not go home until we
have made sure we have at least ad-
dressed the housing needs which will
get us through the winter—I think we
have made real progress in that direc-
tion—and, second, that we have gotten
our farmers back up on their feet so
they can be back in business in the
spring in order for them to continue
their farming operation. Those two
problems have to be addressed before
we leave.

Let me make clear what | have made
clear before, which is my people are in
trouble. They are hurting. They need
help. Senator HELMS and | have worked
together very diligently to try to get
them the help they need in this time of
crisis.

I want to make it clear once again
that | intend to use whatever tool is
available to me to ensure that my peo-
ple get the help they need and the help
they deserve.

This Congress and this Senate cannot
go home and cannot leave Washington
until we ensure that our people in
North Carolina have a home to go to.

Thank you, Mr. President.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. KOHL. Mr. President, | rise to
explain briefly why | have held all leg-
islation—including appropriations
bills. It revolves around the issue of
dairy pricing policies and dairy com-

November 17, 1999

pacts. One is a national milk pricing
system. | will explain that first and ex-
plain my concerns about what is hap-
pening.

There is a national milk pricing pol-
icy which has been in effect for about
60 years. It was set up in a way that
said the further away you live from
Wisconsin, if you are a dairy farmer,
the more you get for your milk. The
government set that policy up to en-
courage the formation of a national
dairy industry because transpor-
tation—particularly refrigeration—was
not available at that time. They said
the further you live from Wisconsin,
the more you get for your milk. That
was 60 years ago. That kind of policy
no longer makes any sense.

In lieu of and in consideration of
that, the Secretary of Agriculture and
the USDA have come up with a new
pricing system which does not elimi-
nate the differential. It simply reduces
it. Ninety-seven percent of the farmers
in our country voted for it. It was set
to be implemented on October 1st.

Now we find out that the Republicans
are apparently intending to go back to
the old pricing system. That is a dis-
aster for our country. It certainly is a
disaster for Midwestern farmers, and it
doesn’t reflect the reality of our
present-day system.

Again, farmers in the Midwest and
from Wisconsin are not asking for any
advantage. They simply want to have
the same opportunities for marketing
their product in a competitive way as
dairy farmers all over the country. It
seems to me that is a reasonable re-
quest.

That is why we are so distressed at
the impending outcome of what is
going on in the House and will be here
before the Senate very shortly.

The other one is the Northeast Dairy
Compact. The Northeast Dairy Com-
pact seeks to set arbitrarily, without
consideration for market activities, a
price for their dairy farmers to sell
their milk to processors. That price is
generally higher than market prices. It
makes it very difficult, if not impos-
sible, for anybody else in other parts of
the country to market their milk or
their milk products in the Northeast
Dairy Compact States—the New Eng-
land States—because when the prices
are arbitrarily decided, the processors
are then obviously likely to buy their
milk from the local farmer rather than
to buy it from somebody in another
State.

In effect, it excludes the opportunity
to market your product—in this case
milk—in the New England States. That
is not only a disaster for us in the Mid-
west; it clearly is terrible national eco-
nomic policy.

If it is allowed again to be renewed at
this time—it expired in October—we
would be endorsing a national policy
which for the first time in the history
of our country excludes products from
being sold without interference in all
50 States. We have never done that be-
fore. The genius and the success of the
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American system is based on our abil-
ity—no matter where we live in this
country—to manufacture and sell prod-
ucts and services anywhere else in this
country without restrictions.

The Northeast Dairy Compact says,
no; we are not going to do that any-
more.

If we allow the Northeast to do that,
then for what reason would we not
allow other sections of the country to
set up their own milk cartels, and for
that matter, cartels on other products?
If we allow it for the Northeast Dairy
Compact, then | say unequivocally
there is no justification for not allow-
ing it elsewhere, not only on milk but
on other products.

I ask my fellow Senators: Is this the
way to run a country economically?
Would any of us think we would en-
dorse that kind of policy where States
and regions can decide for themselves
not to allow other products into those
States or regions?

It doesn’t make any sense. It is not
the way we built the country.

We should not renew, therefore, the
Northeast Dairy Compact at this time.

It was born 3 years ago in a back-
room deal. There was no vote on the
floor of the Senate. It was presented as
part of a very large farm package. It
was voted on in an affirmative way,
but not by itself because it was part of
a farm package 3 years ago. It is in-
tended to be renewed again this year as
part of a back-room deal without de-
bate on the floor. It was debated twice
all by itself. It lost on a straight up-
and-down vote 3 or 4 years ago. The
Northeast Dairy Compact lost on a clo-
ture vote just several months ago.

I am very concerned about both
things: The milk marketing pricing
system, and the Northeast Dairy Com-
pact. I am concerned enough to have a
hold on all other legislation.

I hope very much that my fellow Sen-
ators can see the wisdom of my deci-
sion and support me in this effort not
only to do what is right for Middle-
Western dairy farmers but to do what
is right for the people who live and
work all over this country.

| thank the Chair. | yield the floor.

Mr. FEINGOLD. Mr. President, | ask
unanimous consent | be allowed to
speak for 10 minutes on the subject of
the dairy issue.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, |
thank my senior colleague, Senator
KoHL, for his efforts to fight for Wis-
consin dairy farmers. We have worked
long and hard together on this. We are
determined to see this through.

For 60 years, dairy farmers across
America have been steadily driven out
of business and disadvantaged by the
current Federal dairy policy. It is hard
to believe this, but in 1950 Wisconsin
had over 143,000 dairy farms; after near-
ly 50 years of the current dairy policy,
Wisconsin is left with only 23,000 dairy
farms. Let me repeat that: from 143,000
to 23,000 during this time period.
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Why would anyone seek to revive a
dairy policy that has destroyed over
110,000 dairy farms in a single State?
That is more than five out of six farms
in the last half century. This devasta-
tion has not been limited to Wisconsin.
Since 1950, America has lost over 3 mil-
lion dairy farms, and this trend is ac-
celerating. Since 1958, America has lost
over half of its dairy producers.

Day after day, season after season,
we are losing dairy farms at an alarm-
ing rate. While the operations dis-
appear, we are seeing the emergence of
larger dairy farms. The trend toward
large dairy operations is mirrored in
States throughout the Nation. The eco-
nomic losses associated with the reduc-
tion of small farms goes well beyond
the impact of individual farm families
who have been forced off the land. It is
much broader than that.

The loss of these farms has dev-
astated rural communities where
small, family-owned dairy farms are
the key to economic stability.

As Senator KoHL has alluded to dur-
ing the consideration of the 1996 farm
bill, Congress did seek to make
changes in the unjust Federal pricing
system by phasing out the milk price
support program and to finally reduce
the inequities between the regions.

Unfortunately, that is not what hap-
pened at all. It didn’t work. Because of
the back-door politicking during the
eleventh hour of the conference com-
mittee, America’s dairy farmers were
stuck with the devastatingly harmful
Northeast Dairy Compact. Although it
is painful and difficult for everyone, we
in the Upper Midwest cannot stand for
that or any change that further dis-
advantages our dairy farms—the ones
who are left, not the tens of thousands
who are gone but the less than 25,000
who remain. We are determined to
keep them in business.

The Northeast Dairy Compact accen-
tuates the current system’s equities by
authorizing six Northeastern States to
establish a minimum price for fluid
milk, higher even than those estab-
lished under the Federal milk mar-
keting order, which are already pretty
high and, frankly, much higher than
our folks get. The compact not only al-
lows the six States to set artificially
high prices for producers but permits
them to block the entry of lower-priced
milk from competing States. Further
distorting the market are subsidies
given to processors in these six States
to export their higher-priced milk to
noncompact States.

Despite what some argue, the North-
eastern Dairy Compact has not even
helped small Northeastern farmers.
Since the Northeast first implemented
the compact in 1997, small dairy farms
in the Northeast, which are supposed
to have been helped, have gone out of
business at a rate of 41 percent higher
than they had in the previous 2 years.
It is not even working for the limited
purposes it was supposed to serve.

Compacts often amount to a transfer
of wealth to large farms by affording
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large farms a per farm subsidy that is
actually 20 times greater than the mea-
ger subsidy given to small farmers.

As my senior colleague has indicated,
we need to support the moderate re-
forms of the USDA and reject the
harmful dairy rider and let our dairy
farmers get a fair price for their milk.
I know as we go through the coming
days this may mean substantial delays.
We all want to go home to our States
as early as possible. However, Senator
KoHL and | are determined to do our
best to fight for the remaining Wis-
consin dairy farmers. Some of those
steps may be necessary in order to
achieve that goal.

I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the joint resolution
is considered read the third time and
passed, and the motion to reconsider is
laid upon the table.

The joint resolution (H.J. Res. 80)
was considered read the third time and

passed.

Mr. REID. | suggest the absence of a
quorum.

The PRESIDING OFFICER. The

clerk will call the roll.

The legislative assistant proceeded
to call the roll.

Mrs. FEINSTEIN. Mr. President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

BANKRUPTCY REFORM ACT OF
1999—Continued

AMENDMENT NO. 2756

(Purpose: To discourage indiscriminate ex-
tensions of credit and resulting consumer
insolvency, and for other purposes)

Mrs. FEINSTEIN. Mr. President, |
ask to call up amendment No. 2756.

Mr. GRASSLEY. Reserving the right
to object, is there a unanimous consent
agreement before the Senate?

The PRESIDING OFFICER (Mr.
CRAPO). There is a unanimous consent
agreement permitting the Senator
from California to offer an amendment
at this time.

Mr. GRASSLEY. | withdraw my res-
ervation.

The PRESIDING OFFICER.
clerk will report the amendment.

The legislative assistant read as fol-
lows:

The Senator from California [Mrs. FEIN-
STEIN], for herself and Mr. JEFFORDS, pro-
poses an amendment numbered 2756.

Mrs. FEINSTEIN. |1 ask unanimous
consent reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . ENCOURAGING CREDITWORTHINESS.

(a) SENSE OF THE CONGRESS.—It is the sense
of the Congress that—

(1) certain lenders may sometimes offer
credit to consumers indiscriminately, with-
out taking steps to ensure that consumers

The
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are capable of repaying the resulting debt,
and in a manner which may encourage cer-
tain consumers to accumulate additional
debt; and

(2) resulting consumer debt may increas-
ingly be a major contributing factor to con-
sumer insolvency.

(b) STuDY REQUIRED.—The Board of Gov-
ernors of the Federal Reserve System (here-
after in this section referred to as the
““Board’’) shall conduct a study of—

(1) consumer credit industry practices of
soliciting and extending credit—

(A) indiscriminately;

(B) without taking steps to ensure that
consumers are capable of repaying the re-
sulting debt; and

(C) in a manner that encourages consumers
to accumulate additional debt; and

(2) the effects of such practices on con-
sumer debt and insolvency.

(c) REPORT AND REGULATIONS.—Not later
than 12 months after the date of enactment
of this Act, the Board—

(1) shall make public a report on its find-
ings with respect to the indiscriminate solic-
itation and extension of credit by the credit
industry;

(2) may issue regulations that would re-
quire additional disclosures to consumers;
and

(3) may take any other actions, consistent
with its existing statutory authority, that
the Board finds necessary to ensure respon-
sible industrywide practices and to prevent
resulting consumer debt and insolvency.

Mrs. FEINSTEIN. This is submitted
on behalf of Senator JeEFFORDS of
Vermont and myself. This is the same
amendment that passed the Senate last
year by voice vote. It is an important
amendment, which is why | wish to do
it today and ask for a rollcall vote.

Last year it was deleted in con-
ference. | believe it will suffer the same
fate today if it were simply accepted. |
note that the managers have agreed to
accept the amendment. | particularly
want the Senator from lowa to know
that | am very grateful for that accom-
modation. However, | run the risk in
allowing it to be accepted that it is
again expunged in conference.

This amendment requires the Federal
Reserve Board to investigate the prac-
tice of issuing credit cards indiscrimi-
nately and inappropriately and to take
necessary action to ensure that con-
sumer credit is not extended recklessly
or in a manner that encourages prac-
tices which cause consumer bank-
ruptcies.

One part of the amendment, a brief
paragraph, is a sense of the Senate that
finds that certain lenders may offer
credit to consumers indiscriminately
and don’t take steps to ensure that
consumers have the capacity to repay
the resulting debt, possibly encour-
aging consumers to even accumulate
additional debt. We all know that to be
true. The amendment then goes on to
say that the resulting consumer debt
may increasingly be a major contrib-
uting factor to consumer bankruptcies.

This amendment would authorize the
Federal Reserve Board to conduct a
study of industry practices of soliciting
and extending credit indiscriminately
without taking those steps that are
prudent to ensure consumers are capa-
ble of repaying that debt. Within 1 year
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of enactment, the Federal Reserve
Board would make a public report on
its findings regarding the credit indus-
try’s indiscriminate solicitation and
extension of credit.

The amendment then would allow the
Federal Reserve Board to issue regula-
tions that would require additional dis-
closures to consumers and to take any
other actions, consistent with its stat-
utory authority, that the Board finds
necessary to ensure responsible indus-
try-wide practices and to prevent re-
sulting consumer debt and insolvency.

Why this amendment? Why is this
amendment needed? This amendment
directly addresses one of the major
causes of personal bankruptcies: bad
consumer credit card debt. The typical
family filing for bankruptcy in 1998
owed more than 1% times its annual in-
come in short-term, high-interest debt.
This means that the average family in
bankruptcy, with a median income of
just over $17,500, had $28,955 in credit
card and other short-term, high-inter-
est debt—almost double the income of
debt.

Studies by the Congressional Budget
Office, the FDIC, and independent
economists all link the rise in personal
bankruptcies directly to the rise in
consumer debt. As consumer debt has
risen to an all-time high, so have con-
sumer bankruptcies. Any meaningful
bankruptcy reform | think must ad-
dress irresponsible actions of certain
segments of the credit card industry
because, after all, this is the major
problem that is exacerbating bank-
ruptcy and increasing the number of
filings.

Last year, the credit card industry
sent out a record 3.45 billion unsolic-
ited offers. That is 30 solicitations for
credit cards to every household in
America. The number of solicitations
jumped 15 percent from the last time |
did this amendment to this time | am
doing this amendment. So instead of
slowing down irresponsible offers of
credit to people who cannot possibly
repay that credit, they have sped it up.

There are over 1 billion credit cards
in circulation, a dozen credit cards for
every household in this country. Three-
quarters of all households have at least
one credit card. Credit card debt has
doubled between 1993 and 1997, to $422
billion from just over $200 billion.

During this 2-year debate on this
bankruptcy bill, which | support, my
staff has contacted numerous credit
card issuers. The overwhelming major-
ity of these companies do not check
the income of the consumers being so-
licited. In other words, credit card
issuers have no idea whether persons to
whom they issued credit cards have the
means to pay their bill each month.

One of my constituents from Lake-
wood, CA, wrote, and this really de-
scribes this aptly:

What really bugs me about this is that
credit card companies send out these solici-
tations for their plastic cards, and then when
they get burned, they start crying foul. They
want all kinds of laws passed to protect
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them from taking hits when it’s their own
practices that caused the problem.

There is a real element of truth in
this. This amendment will not affect
any responsible lender. It will not af-
fect the vast majority of the credit
card industry who responsibly check
consumer credit history before issuing
or preapproving credit cards.

Representatives of large credit card
issuers have assured me and my staff
that they do not provide credit cards to
consumers without a thorough credit
check. However, | note that major
credit cards, such as Visa or
MasterCard, do not require banks who
issue their cards to check credit his-
tory. That is a bona fide area at which
an investigation and a study should
take a look. Is this a good practice, not
to check the bank who issues your card
under your auspices and see that they
also check the creditworthiness of the
individual?

This amendment would affect lenders
who fail to even inquire into the con-
sumer’s ability to pay or those who
specifically target consumers who can-
not repay the balances. It was news to
me that there is a whole category of
companies out there who actually go
after people who are overcome with
credit card debt and offer them more
credit cards to repay that debt. A
growing segment of the credit indus-
try, known as subprime lenders, in-
creasingly searches for risk borrowers
who they know will make inappropri-
ately low minimum monthly payments
and carry large balances from month
to month and have to pay extraor-
dinarily high interest rates.

This kind of lending has become the
fastest growing, most profitable subset
of consumer lending. Although losses
are substantial, interest rates of 18 per-
cent to 40 percent on credit card debt
make this lending profitable. Many of
these often relatively unsophisticated
borrowers do not realize that minimum
monthly payments just put them deep-
er in a hole which, in many cases, leads
to bankruptcy.

I have somebody close to me who is
in that situation and has been in that
situation from 1991 to the present day
with six or eight credit cards, does not
have the income to repay them, and all
this individual has had is mounting in-
terest payments and can never get to
the principal of the debt. No matter
how this individual responds within his
or her capabilities, he or she cannot
possibly pay off the debt. | even
stepped in and made an offer to the
credit card companies to repay the
debt with a modicum of interest at-
tached to it for this individual and was
turned down. They said they made an
offer to settle and they rejected the
offer, they withdrew the offer of settle-
ment.

Industry analysts estimate that
using a typical minimum monthly pay-
ment rate on a credit card in order to
pay off a $2,500 balance—that is a bal-
ance of just $2,500—assuming the con-
sumer never uses the card to charge
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anything else ever again, would take 34
years to pay off the balance. That is
the situation in which people find
themselves.

It is my belief that this is irrespon-
sible. What we are asking is the Fed-
eral Reserve do a study, an investiga-
tion to see if they agree this is irre-
sponsible.

So this is the core concept.

Oh, let me make one other point. On
the situation | just indicated to you,
that somebody who had that balance of
$2,500 never used the card to charge
anything else again, it would take 34
years to pay off that balance. Total
payments would exceed 300 percent of
the principal.

So what | have found out is, there are
people who are needy, who succumb to
these credit cards, who engage in not
just one credit card with $10,000, but
five or six or seven or eight, and maybe
have an income of $17,000 or $15,000 a
year. They make these purchases, they
get into trouble, and they can never
pay off their debt. So, yes, bankruptcy
looms as the only alternative.

To tighten up their obligations to
pay back the debt—which | am in
agreement of doing—and yet not evalu-
ate whether these policies of lending
are as responsible as they should be is
absolutely wrong.

So for the second time in 2 years, |
offer this amendment and | ask for the
yeas and nays in the hopes that the
amendment will be agreed to and will
remain in the bill in conference.

The PRESIDING OFFICER. Is the
Senator requesting the yeas and nays
at this time?

Mrs. FEINSTEIN. | request the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator from lowa.

AMENDMENTS NOS. 2655, AS MODIFIED; 2764, AS

MODIFIED; AND 2661, AS MODIFIED

Mr. GRASSLEY. Mr. President, |
would like to ask unanimous consent
on some amendments that have been
agreed to.

I ask unanimous consent that the fol-
lowing amendments, as modified where
noted, be considered agreed to, en bloc,
and the motions to reconsider be laid
upon the table, en bloc. The amend-
ments are as follows: No. 2655, as modi-
fied; No. 2764, as modified; and No. 2661,
as modified. | send the modifications to
the desk.

Mr. SCHUMER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. Reserving the right
to object.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. SCHUMER. | thank the Senator.

The Senator from lowa knows | re-
serve that right but will not ultimately
object. But | do want to point out to
my colleagues that the amendments to
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be accepted by unanimous consent,
which deal with the ‘‘teaser’ issue,
which deal with disclosure on credit
cards, in my judgment, do not go very
far and need to go much further. | sug-
gest to my colleagues that the amend-
ment Mr. SANTORUM of Pennsylvania
and | have offered would go much fur-
ther on what would do the job.

Let me be very clear. | have been
working on credit card disclosure for
over 10 years. A while ago, about 7 or 8
years ago, we passed something we
thought required the credit card com-
panies to disclose, in large numerical
print, how much the annual interest
rate was. That is really the key issue
when you decide what credit card to
take. Many of the credit card compa-
nies use ‘‘teaser’ rates. They say 2 per-
cent or 3 percent for a couple of
months and then raise it to 10 or 11 or
15 percent.

So we drafted an amendment. But at
the request of the industry, we were
not very specific. They said: You don’t
have to specify how large the print
should be or what should be in the box;
just do it. It became law. The box was
known as the Schumer box.

Let me show you what it is in cur-
rent law. This credit card shown on
this chart is governed by that law. The
only large print and the only number
you see is ““3.9 percent.” That is what
is called the ‘‘teaser’ rate. It is only
offered for a few months.

When it is time to pay your regular
annual fee—in this case, 9.9 percent—in
the box is just a lot of legal gobbledy-
gook, and you can hardly see what the
number is. To understand it is the 9.9
percent or the 19.99 percent which gov-
erns, you probably have to have a de-
gree from Harvard Law School.

What the Grassley-Torricelli amend-
ment does is allow this kind of decep-
tion to continue. It makes some im-
provements, but it does not make the
real improvement of disclosure. |1 have
talked to leaders of the credit card in-
dustry. They say: Don’t cap us. Don’t
limit us. We are not against disclosure.
Then when we come up with a proposal,
Mr. SANTORUM and 1, that simply says
they have to show the amount in 24-
point type—and here is what it says:
‘““‘Long-term annual percentage rate of
purchases,” and the amount—we get
opposition.

Many of those who are close to the
credit card industry have told me the
industry has told them they are
against it. They say they are for disclo-
sure, but they really are not.

I do not have to oppose this amend-
ment because we have a better alter-
native. The alternative is this. If you
really believe in disclosure, the
Santorum-Schumer amendment is the
way to go.

What is shown on this chart is decep-
tive. In all due respect to my good
friend from lowa, who | know cares
strongly about this issue, his amend-
ment will not change that one drop.
They will have in big letters the ‘“‘teas-
er’” rate and in hardly intelligible lan-
guage what the real interest rate is.
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I would normally object to this unan-
imous consent request. But because
there is an alternative to make real
disclosure, and because we have al-
ready debated, and because | know it is
our right to get a vote on that amend-
ment, | will not object.

But I want my colleagues to under-
stand one thing: We are not doing
much, if anything, for the cause of real
disclosure, for the cause of letting con-
sumers see the interest rate they are
paying before they buy the credit card,
unless we pass the Schumer-Santorum
amendment.

So | withdraw my objection to this
amendment. | know it is offered in
good faith. But please let my col-
leagues understand that if you want
real disclosure—no more, just disclo-
sure, Adam Smith economics—the only
way to get it is not by an amendment
that allows the industry to continue
deceptive practices but, rather, by the
Schumer-Santorum amendment which
says, in no uncertain terms, “9.99 per-
cent”’—whatever the interest rate is—
24-point type, in large letters.

| thank the Senator from lowa for his
courtesy. | withdraw any objection to
the unanimous consent request.

The PRESIDING OFFICER.
objection?

Mr. GRASSLEY. Before the Chair
rules, | think the Senator from Nevada
wishes to make a statement.

Mr. REID. Mr. President, we appre-
ciate the cooperation of all Members,
especially the Senator from New York,
who is always so involved in what goes
on on the floor but also always so will-
ing to work toward a resolution.

It is my understanding that at this
time the Senator is not intending to
offer amendment No. 2765 which has
been filed.

Mr. SCHUMER. That is correct.

Mr. REID. | also say to my friend, be-
fore the unanimous consent agreement
is entered, we have a number of amend-
ments that perhaps at some later
time—I understand there are going to
be some votes around 4 o’clock. We can
include, for example, the amendment
of the Senator from California which is
now pending. And there may be some
others—for example, the one from the
Senator from New York, No. 2761,
which he filed and debated last week.
So | would like the manager of the bill
to take a look at those and see if we
can get some definite times set.

No objection.

The PRESIDING OFFICER. Without
objection, it is so ordered. The unani-
mous consent request is agreed to.

The amendments (Nos. 2655, as modi-
fied; 2764, as modified; and 2661, as
modified) were agreed to, as follows:

AMENDMENT NO. 2655, AS MODIFIED
(Purpose: To provide for enhanced consumer
credit protection, and for other purposes)

At the end of the bill, add the following
new title:

TITLE—CONSUMER CREDIT DISCLOSURE

SEC. ___01. ENHANCED DISCLOSURES UNDER AN
OPEN END CREDIT PLAN.

(@) MINIMUM PAYMENT DISCLOSURES.—Sec-

tion 127(b) of the Truth in Lending Act (15

Is there
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U.S.C. 1637(b)) is amended by adding at the
end the following:

“(11)(A) In the case of an open end credit
plan that requires a minimum monthly pay-
ment of not more than 4 percent of the bal-
ance on which finance charges are accruing,
the following statement, located on the front
of the billing statement, disclosed clearly
and conspicuously, in typeface no smaller
than the largest typeface used to make other
clear and conspicuous disclosures required
under this subsection: ‘Minimum Payment
Warning: Making only the minimum pay-
ment will increase the interest you pay and
the time it takes to repay your balance. For
example, making only the typical 2% min-
imum monthly payment on a balance of
$1,000 at an interest rate of 17% would take
88 months to repay the balance in full. For
an estimate of the time it would take to
repay your balance, making only minimum
payments, call this toll-free number:

““(B) In the case of an open end credit plan
that requires a minimum monthly payment
of more than 4 percent of the balance on
which finance charges are accruing, the fol-
lowing statement, in a prominent location
on the front of the billing statement, dis-
closed clearly and conspicuously, in typeface
no smaller than the largest typeface used to
make other clear and conspicuous disclo-
sures required under this subsection: ‘Min-
imum Payment Warning: Making only the
required minimum payment will increase the
interest you pay and the time it takes to
repay your balance. Making a typical 5%
minimum monthly payment on a balance of
$300 at an interest rate of 17% would take 24
months to repay the balance in full. For an
estimate of the time it would take to repay
your balance, making only minimum month-
ly payments, call this toll-free number:

“(C) Notwithstanding subparagraphs (A)
and (B), in the case of a creditor with respect
to which compliance with this title is en-
forced by the Federal Trade Commission, the
following statement, in a prominent location
on the front of the billing statement, dis-
closed clearly and conspicuously, in typeface
no smaller than the largest typeface used to
make other clear and conspicuous disclo-
sures under this subsection: ‘Minimum Pay-
ment Warning: Making only the required
minimum payment will increase the interest
you pay and the time it takes to repay your
balance. For example, making only the typ-
ical 5% minimum monthly payment on a bal-
ance of $300 at an interest rate of 17% would
take 24 months to repay the balance in full.
For an estimate of the time it would take to
repay your balance, making only minimum
monthly payments, call the Federal Trade
Commission at this toll-free number:

. A creditor who is subject to
this subparagraph shall not be subject to
subparagraph (A) or (B).

‘(D) Notwithstanding subparagraphs (A),
(B), or (C), in complying with any such sub-
paragraph, a creditor may substitute an ex-
ample based on an interest rate that is
greater than 17 percent. Any creditor who is
subject to subparagraph (B) may elect to
provide the disclosure required under sub-
paragraph (A) in lieu of the disclosure re-
quired under subparagraph (B).

““(E) The Board shall, by rule, periodically
recalculate, as necessary, the interest rate
and repayment period under subparagraphs
(A), (B), and (C).

“(F) The toll-free telephone number dis-
closed by a creditor or the Federal Trade
Commission under subparagraph (A), (B), or
(G), as appropriate, may be a toll-free tele-
phone number established and maintained by
the creditor or the Federal Trade Commis-
sion, as appropriate, or may be a toll-free
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telephone number established and main-
tained by a third party for use by the cred-
itor or multiple creditors or the Federal
Trade Commission, as appropriate. The toll-
free telephone number may connect con-
sumers to an automated device through
which consumers may obtain information de-
scribed in subparagraph (A), (B), or (C), by
inputting information using a touch-tone
telephone or similar device, if consumers
whose telephones are not equipped to use
such automated device are provided the op-
portunity to be connected to an individual
from whom the information described in sub-
paragraph (A), (B), or (C), as applicable, may
be obtained. A person that receives a request
for information described in subparagraph
(A), (B), or (C) from an obligor through the
toll-free telephone number disclosed under
subparagraph (A), (B), or (C), as applicable,
shall disclose in response to such request
only the information set forth in the table
promulgated by the Board under subpara-
graph (H)(i).

“(G) The Federal Trade Commission shall
establish and maintain a toll-free number for
the purpose of providing to consumers the
information required to be disclosed under
subparagraph (C).

““(H) The Board shall—

‘(i) establish a detailed table illustrating
the approximate number of months that it
would take to repay an outstanding balance
if the consumer pays only the required min-
imum monthly payments and if no other ad-
vances are made, which table shall clearly
present standardized information to be used
to disclose the information required to be
disclosed under subparagraph (A), (B), or (C),
as applicable;

‘“(if) establish the table required under
clause (i) by assuming—

“(1) a significant number of different an-
nual percentage rates;

“(I1) a significant number of different ac-
count balances;

“(11) a significant number of different
minimum payment amounts; and

“(1V) that only minimum monthly pay-
ments are made and no additional extensions
of credit are obtained; and

“(iii) promulgate regulations that provide
instructional guidance regarding the manner
in which the information contained in the
table established under clause (i) should be
used in responding to the request of an obli-
gor for any information required to be dis-
closed under subparagraph (A), (B), or (C).

“(I) The disclosure requirements of this
paragraph do not apply to any charge card
account, the primary purpose of which is to
require payment of charges in full each
month.

“(J) A creditor that maintains a toll-free
telephone number for the purpose of pro-
viding customers with the actual number of
months that it will take to repay the con-
sumer’s outstanding balance is not subject
to the requirements of subparagraphs (A)
and (B).

(b) REGULATORY IMPLEMENTATION.—The
Board of Governors of the Federal Reserve
System (hereafter in this Act referred to as
the ‘‘Board’) shall promulgate regulations
implementing the requirements of section
127(b)(11) of the Truth in Lending Act, as
added by subsection (a) of this section. Sec-
tion 127(b)(11) of the Truth in Lending Act,
as added by subsection (a) of this section,
and the regulations issued under this sub-
section shall not take effect until the later
of 18 months after the date of enactment of
this Act or 12 months after the publication
of such regulations by the Board.

(c) STUDY OF FINANCIAL DISCLOSURES.—

(1) IN GENERAL.—The Board may conduct a
study to determine whether consumers have
adequate information about borrowing ac-
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tivities that may result in financial prob-
lems.

(2) FACTORS FOR CONSIDERATION.—IN con-
ducting a study under paragraph (1), the
Board should, in consultation with the other
Federal banking agencies (as defined in sec-
tion 3 of the Federal Deposit Insurance Act),
the National Credit Union Administration,
and the Federal Trade Commission, consider
the extent to which—

(A) consumers, in establishing new credit
arrangements, are aware of their existing
payment obligations, the need to consider
those obligations in deciding to take on new
credit, and how taking on excessive credit
can result in financial difficulty;

(B) minimum periodic payment features of-
fered in connection with open end credit
plans impact consumer default rates;

(C) consumers make only the minimum
payment under open end credit plans;

(D) consumers are aware that making only
minimum payments will increase the cost
and repayment period of an open end credit
obligation; and

(E) the availability of low minimum pay-
ment options is a cause of consumers experi-
encing financial difficulty.

(3) REPORT TO CONGRESS.—Findings of the
Board in connection with any study con-
ducted under this subsection shall be sub-
mitted to Congress. Such report shall also
include recommendations for legislative ini-
tiatives, if any, of the Board, based on its
findings.

SEC. ___02. ENHANCED DISCLOSURE FOR CRED-
IT EXTENSIONS SECURED BY A
DWELLING.

(a) OPEN END CREDIT EXTENSIONS.—

(€3] CREDIT APPLICATIONS.—Section
127A(a)(13) of the Truth in Lending Act (15
U.S.C. 1637a(a)(13)) is amended—

(A) by striking ‘““CONSULTATION OF TAX AD-
VISOR.—A statement that the’ and inserting
the following: ““TAX DEDUCTIBILITY.—A state-
ment that—

“(A) the’’; and

(B) by striking the period at the end and
inserting the following: *“; and

“(B) in any case in which the extension of
credit exceeds the fair market value (as de-
fined under the Federal Internal Revenue
Code) of the dwelling, the interest on the
portion of the credit extension that is great-
er than the fair market value of the dwelling
is not tax deductible for Federal income tax
purposes.”.

2 CREDIT ADVERTISEMENTS.—Section
147(b) of the Truth in Lending Act (15 U.S.C.
1665b(b)) is amended—

(A) by striking ““If any”” and inserting the
following:

““(1) IN GENERAL.—If any’’; and

(B) by adding at the end the following:

““(2) CREDIT IN EXCESS OF FAIR MARKET
VALUE.—Each advertisement described in
subsection (a) that relates to an extension of
credit that may exceed the fair market value
of the dwelling, and which advertisement is
disseminated in paper form to the public or
through the Internet, as opposed to by radio
or television, shall include a clear and con-
spicuous statement that—

“(A) the interest on the portion of the
credit extension that is greater than the fair
market value of the dwelling is not tax de-
ductible for Federal income tax purposes;
and

““(B) the consumer should consult a tax ad-
visor for further information regarding the
deductibility of interest and charges.”.

(b) NON-OPEN END CREDIT EXTENSIONS.—

(1) CREDIT APPLICATIONS.—Section 128 of
the Truth in Lending Act (15 U.S.C. 1638) is
amended—

(A) in subsection (a), by adding at the end
the following:
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“(15) In the case of a consumer credit
transaction that is secured by the principal
dwelling of the consumer, in which the ex-
tension of credit may exceed the fair market
value of the dwelling, a clear and con-
spicuous statement that—

“(A) the interest on the portion of the
credit extension that is greater than the fair
market value of the dwelling is not tax de-
ductible for Federal income tax purposes;
and

““(B) the consumer should consult a tax ad-
visor for further information regarding the
deductibility of interest and charges.”’; and

(B) in subsection (b), by adding at the end
the following:

“(3) In the case of a credit transaction de-
scribed in paragraph (15) of subsection (a),
disclosures required by that paragraph shall
be made to the consumer at the time of ap-
plication for such extension of credit.”.

(2) CREDIT ADVERTISEMENTS.—Section 144 of
the Truth in Lending Act (15 U.S.C. 1664) is
amended by adding at the end the following:

““(e) Each advertisement to which this sec-
tion applies that relates to a consumer cred-
it transaction that is secured by the prin-
cipal dwelling of a consumer in which the ex-
tension of credit may exceed the fair market
value of the dwelling, and which advertise-
ment is disseminated in paper form to the
public or through the Internet, as opposed to
by radio or television, shall clearly and con-
spicuously state that—

““(1) the interest on the portion of the cred-
it extension that is greater than the fair
market value of the dwelling is not tax de-
ductible for Federal income tax purposes;
and

““(2) the consumer should consult a tax ad-
visor for further information regarding the
deductibility of interest and charges.”.

() REGULATORY IMPLEMENTATION.—The
Board of Governors of the Federal Reserve
System (hereafter in this Act referred to as
the ““Board’) shall promulgate regulations
implementing the requirements of
subsectons (a) and (b) of this section. Such
regulations shall not take effect until the
later of 12 months after the date of enact-
ment of this Act or 12 months after the pub-
lication of such regulations by the Board.
SEC. __03. DISCLOSURES RELATED TO “INTRO-

DUCTORY RATES".

(a) Section 127(c) of the Truth in Lending
Act (15 U.S.C. 1637(c)) is amended by adding
at the end the following:

““(6) ADDITIONAL NOTICE CONCERNING ‘INTRO-
DUCTORY RATES’.—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), an application or solicita-
tion to open a credit card account and all
promotional materials accompanying such
application or solicitation, for which a dis-
closure is required under paragraph (1), and
that offers a temporary annual percentage
rate of interest, shall—

“(i) use the term ‘introductory’ in imme-
diate proximity to each listing of the tem-
porary annual percentage rate applicable to
such account, which term shall appear clear-
ly and conspicuously;

“(ii) if the annual percentage rate of inter-
est that will apply after the end of the tem-
porary rate period will be a fixed rate, state
the following in a clear and conspicuous
manner in a prominent location closely
proximate to the first listing of the tem-
porary annual percentage rate (other than a
listing of the temporary annual percentage
rate in the tabular format described in sec-
tion 122(c)) or, if the first listing is not the
most prominent listing, then closely proxi-
mate to the most prominent listing of the
temporary annual percentage rate, in each
document and in no smaller type size than
the smaller of the type size in which the
proximate temporary annual percentage rate

CONGRESSIONAL RECORD —SENATE

appears or a 12-point type size, the time pe-
riod in which the introductory period will
end and the annual percentage rate that will
apply after the end of the introductory pe-
riod; and

“(iii) if the annual percentage rate that
will apply after the end of the temporary
rate period will vary in accordance with an
index, state the following in a clear and con-
spicuous manner in a prominent location
closely proximate to the first listing of the
temporary annual percentage rate (other
than a listing in the tabular format pre-
scribed by section 122(c)) or, if the first list-
ing is not the most prominent listing, then
closely proximate to the most prominent
listing of the temporary annual percentage
rate, in each document and in no smaller
type size than the smaller of the type size in
which the proximate temporary annual per-
centage rate appears or a 12-point type size,
the time period in which the introductory
period will end and the rate that will apply
after that, based on an annual percentage
rate that was in effect within 60 days before
the date of mailing the application or solici-
tation.

‘“(B) EXCEPTION.—Clauses (ii) and (iii) of
subparagraph (A) do not apply with respect
to any listing of a temporary annual per-
centage rate on an envelope or other enclo-
sure in which an application or solicitation
to open a credit card account is mailed.

“(©) CONDITIONS FOR INTRODUCTORY
RATES.—AnN application or solicitation to
open a credit card account for which a dis-
closure is required under paragraph (1), and
that offers a temporary annual percentage
rate of interest shall, if that rate of interest
is revocable under any circumstance or upon
any event, clearly and conspicuously dis-
close, in a prominent manner on or with
such application or solicitation—

“(i) a general description of the cir-
cumstances that may result in the revoca-
tion of the temporary annual percentage
rate; and

‘(i) if the annual percentage rate that will
apply upon the revocation of the temporary
annual percentage rate—

“(1) will be a fixed rate, the annual per-
centage rate that will apply upon the revoca-
tion of the temporary annual percentage
rate; or

“(11) will vary in accordance with an index,
the rate that will apply after the temporary
rate, based on an annual percentage rate
that was in effect within 60 days before the
date of mailing the application or solicita-
tion.

‘(D) DEFINITIONS.—In this paragraph—

‘(i) the terms ‘temporary annual percent-
age rate of interest’ and ‘temporary annual
percentage rate’ mean any rate of interest
applicable to a credit card account for an in-
troductory period of less than 1 year, if that
rate is less than an annual percentage rate
that was in effect within 60 days before the
date of mailing the application or solicita-
tion; and

‘“(ii) the term ‘introductory period’ means
the maximum time period for which the tem-
porary annual percentage rate may be appli-
cable.

“(E) RELATION TO OTHER DISCLOSURE RE-
QUIREMENTS.—Nothing in this paragraph may
be construed to supersede subsection (a) of
section 122, or any disclosure required by
paragraph (1) or any other provision of this
subsection.”.

(b) REGULATORY IMPLEMENTATION.—The
Board of Governors of the Federal Reserve
System (hereafter in this Act referred to as
the ‘‘Board’) shall promulgate regulations
implementing the requirements of section
127 of the Truth in Lending Act, as amended
by subsection (a) of this section. Any provi-
sion set forth in subsection (a) and such reg-
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ulations shall not take effect until the later

of 12 months after the date of enactment of

this Act or 12 months after the publication

of such regulations by the Board.

SEC. ___04. INTERNET-BASED CREDIT CARD SO-
LICITATIONS.

(a) Section 127(c) of the Truth in Lending
Act (15 U.S.C. 1637(c)) is amended by adding
at the end the following:

““(7) INTERNET-BASED APPLICATIONS AND SO-
LICITATIONS.—

“(A) IN GENERAL.—INn any solicitation to
open a credit card account for any person
under an open end consumer credit plan
using the Internet or other interactive com-
puter service, the person making the solici-
tation shall clearly and conspicuously
disclose—

‘(i) the information described in subpara-
graphs (A) and (B) of paragraph (1); and

““(ii) the disclosures described in paragraph
(6).
““(B) FORM OF DISCLOSURE.—The disclosures
required by subparagraph (A) shall be—

“(i) readily accessible to consumers in
close proximity to the solicitation to open a
credit card account; and

‘(i) updated regularly to reflect the cur-
rent policies, terms, and fee amounts appli-
cable to the credit card account.

““(C) DEFINITIONS.—For purposes of this
paragraph—

“(i) the term ‘Internet’ means the inter-
national computer network of both Federal
and non-Federal interoperable packet
switched data networks; and

‘(i) the term ‘interactive computer serv-
ice’ means any information service, system,
or access software provider that provides or
enables computer access by multiple users to
a computer server, including specifically a
service or system that provides access to the
Internet and such systems operated or serv-
ices offered by libraries or educational insti-
tutions.”.

(b) REGULATORY IMPLEMENTATION.—The
Board of Governors of the Federal Reserve
System (hereafter in this Act referred to as
the ““Board’’) shall promulgate regulations
implementing the requirements of section
127 of the Truth in Lending Act, as amended
by subsection (a) of this section. Any provi-
sion set forth in subsection (a) and such reg-
ulations shall not take effect until the later
of 12 months after the date of enactment of
this Act or 12 months after the publication
of such regulations by the Board.

SEC. ___05. DISCLOSURES RELATED TO LATE
PAYMENT DEADLINES AND PEN-
ALTIES.

(a) Section 127(b) of the Truth in Lending
Act (15 U.S.C. 1637(b)) is amended by adding
at the end the following:

“(12) If a late payment fee is to be imposed
due to the failure of the obligor to make pay-
ment on or before a required payment due
date the following shall be stated clearly and
conspicuously on the billing statement:

“(A) The date on which that payment is
due or, if different, the earliest date on
which a late payment fee may be charged.

““(B) The amount of the late payment fee
to be imposed if payment is made after such
date.”.

(b) REGULATORY IMPLEMENTATION.—The
Board of Governors of the Federal Reserve
System (hereafter in this Act referred to as
the ““Board’) shall promulgate regulations
implementing the requirements of section
127 of the Truth in Lending Act, as amended
by subsection (a) of this section. Any provi-
sion set forth in subsection (a) and such reg-
ulations shall not take effect until the later
of 12 months after the date of enactment of
this Act or 12 months after the publication
of such regulations by the Board.
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SEC. 06. PROHIBITION ON CERTAIN ACTIONS
FOR FAILURE TO INCUR FINANCE

CHARGES.

(a) Section 127 of the Truth in Lending Act
(15 U.S.C. 1637) is amended by adding at the
end the following:

““(h) PROHIBITION ON CERTAIN ACTIONS FOR
FAILURE To INCUR FINANCE CHARGES.—A
creditor of an account under an open end
consumer credit plan may not terminate an
account prior to its expiration date solely
because the consumer has not incurred fi-
nance charges on the account. Nothing in
this subsection shall prohibit a creditor from
terminating an account for inactivity in 3 or
more consecutive months.”’.

(b) REGULATORY IMPLEMENTATION.—The
Board of Governors of the Federal Reserve
System (hereafter in this Act referred to as
the ““Board’) shall promulgate regulations
implementing the requirements of section
127 of the Truth in Lending Act, as amended
by subsection (a) of this section. Any provi-
sion set forth in subsection (a) and such reg-
ulations shall not take effect until the later
of 12 months after the date of enactment of
this Act or 12 months after the publication
of such regulations by the Board.

SEC. 07. DUAL USE DEBIT CARD.

(a) REPORT.—The Board may conduct a
study of, and present to Congress a report
containing its analysis of, consumer protec-
tions under existing law to limit the liability
of consumers for unauthorized use of a debit
card or similar access device. Such report, if
submitted, shall include recommendations
for legislative initiatives, if any, of the
Board, based on its findings.

(b) CONSIDERATIONS.—In preparing a report
under subsection (a), the Board may
include—

(1) the extent to which section 909 of the
Electronic Fund Transfer Act (15 U.S.C.
1693g), as in effect at the time of the report,
and the implementing regulations promul-
gated by the Board to carry out that section
provide adequate unauthorized use liability
protection for consumers;

(2) the extent to which any voluntary in-
dustry rules have enhanced or may enhance
the level of protection afforded consumers in
connection with such unauthorized use li-
ability; and

(3) whether amendments to the Electronic
Fund Transfer Act (15 U.S.C. 1693 et seq.), or
revisions to regulations promulgated by the
Board to carry out that Act, are necessary to
further address adequate protection for con-
sumers concerning unauthorized use liabil-
ity.

SEC. ___08. STUDY OF BANKRUPTCY IMPACT OF
CREDIT EXTENDED TO DEPENDENT
STUDENTS.

(a) STuDY.—

(1) IN GENERAL.—The Comptroller General
of the United States shall conduct a study
regarding the impact that the extension of
credit described in paragraph (2) has on the
rate of bankruptcy cases filed under title 11,
United States Code.

(2) EXTENSION OF CREDIT.—The extension of
credit referred to in paragraph (1) is the ex-
tension of credit to individuals who are—

(A) claimed as dependents for purposes of
the Internal Revenue Code of 1986; and

(B) enrolled in postsecondary educational
institutions.

(b) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Comp-
troller General of the United States shall
submit to the Senate and the House of Rep-
resentatives a report summarizing the re-
sults of the study conducted under sub-
section (a).
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AMENDMENT NO. 2764, AS MODIFIED
(Purpose: To provide for greater accuracy in
certain means testing)

On page 7, strike line 24 through page 8,
line 3, and insert the following:

“(1) the sum of—

‘‘(aa) the total of all amounts scheduled as
contractually due to secured creditors in
each month of the 60 months following the
date of the petition; and

““(bb) any additional payments to secured
creditors necessary for the debtor, in filing a
plan under chapter 13 of this title, to main-
tain possession of the debtor’s primary resi-
dence, motor vehicle, or other property nec-
essary for the support of the debtor and the
debtor’s dependents, that serves as collateral
for secured debts; divided by

(1) 60.

AMENDMENT NO. 2661, AS MODIFIED
(Purpose: To establish parameters for pre-
suming that filing of a case under chapter

7 of title 11, United States Code, does not

constitute an abuse of that chapter)

On page 12, between line 10 and 11, insert
the following:

“In any case in which a motion to dismiss
or convert or a statement is required to be
filed by this subsection, the U.S. Trustee or
Bankruptcy Administrator may decline to
file a motion to dismiss or convert pursuant
to 704(b)(2) or if

“(iA) the product of the debtor’s current
monthly income multiplied by 12—

“(I)(aa) exceeds 100 percent, but does not
exceed 150 percent of the national or applica-
ble State median household income reported
for a household of equal size, whichever is
greater; or

““(bb) in the case of a household of 1 person,
exceeds 100 percent but does not exceed 150
percent of the national or applicable State
median household income reported for 1
earner, whichever is greater; and

“(I1) the product of the debtor’s current
monthly income (reduced by the amounts de-
termined under clause (ii) (except for the
amount calculated under the other necessary
expenses standard issued by the Internal
Revenue Service and clauses (iii) and (iv)
multiplied by 60 is less than the greater of—

‘“(aa) 25 percent of the debtor’s nonpriority
unsecured claims in the case;

““(bb) $15,000.”

Mr. GRASSLEY.
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2762

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that we now move
to consideration of the amendment by
the Senator from New York that we
call the safe harbor amendment, and |
ask unanimous consent that there be 10
minutes, 5 minutes for the Senator
from New York——

Mr. SCHUMER. Could we have 10
minutes on each side?

Mr. GRASSLEY. OK, 10 minutes on
this side and 10 minutes to be con-
trolled by the Senator from New York.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SCHUMER. Just to make sure,
no second-degree amendments prior to
the vote on this amendment?

I suggest the ab-
The
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Mr. GRASSLEY. We have no objec-
tion to that.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from New York is recognized for 10
minutes.

Mr. SCHUMER. Mr. President, the
Senator from Illinois, Mr. DURBIN, and
I are offering an amendment to do
some commonsense housecleaning with
respect to the means test safe harbor
now in the bill and, more significantly,
to restore something that was unfortu-
nately taken out of the bill by the
managers’ amendment: true protection
for low- and moderate-income bank-
ruptcy filers from coercive predator
litigation tactics involving section
707(b) of the bankruptcy code.

First the housecleaning: The man-
agers’ amendment included a provision
stating that the bill’s means test could
not be used to remove low- and mod-
erate-income debtors from chapter 7.
That was undoubtedly a big step for-
ward for this bill, and |1 congratulate
the managers for having taken that
step.

Now that the means test no longer
applies to low- and moderate-income
bankruptcy filers, it makes no sense
for these individuals to have to file
means test calculations based on their
income and expenses along with the
other papers they must file upon de-
claring bankruptcy. Likewise, it makes
no sense for U.S. trustees to have to do
means test calculations with respect to
low- and moderate-income bankruptcy
filers who, | repeat, cannot be means
tested out of chapter 7. This imposes
unnecessary burdens on debtors and
wastes taxpayer dollars by leaving
these requirements in place.

Our amendment would fix the prob-
lem by deleting these requirements
only in cases involving low- and mod-
erate-income bankruptcy filers. These
filers would still have to document
their income and expenses. They just
wouldn’t have to do means test cal-
culations anymore, which are no longer
required.

Now for the more important issue,
the issue of protecting low- and mod-
erate-income bankruptcy filers from
any coercive creditor litigation tactics
under 707(b). Sad to say, this only be-
came an issue 2 days or so ago. The bill
formerly had a provision preventing
creditors from bringing any motion
under 707(b) against low- and moderate-
income bankruptcy filers. That in-
cluded motions under the means test,
motions alleging that the debtor filed
for chapter 7 in bad faith, and motions
alleging that the totality of the cir-
cumstances of the debtor’s financial
situation demonstrated abuse. Bank-
ruptcy trustees could bring these mo-
tions against low- and moderate-in-
come debtors, and appropriately so,
just not creditors.

According to the report language for
this bill, the ban on predator motions
existed to protect low-income filers; in
other words, no motion, no prospect for
creditor coercion. Last year’s Senate
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bill had the same protection for low-
and moderate-income filers. And even
this year’s House bill, which many con-
sider more stringent than the Senate
bill, had this protection. Yet at this
late stage in the game, the managers’
amendment deleted much of this bill’s
so-called safe harbor against creditor
707(b) motions. It continues to protect
low- and moderate-income bankruptcy
filers from motions under the means
test but now, for the first time, leaves
these debtors vulnerable to creditor
motions alleging debtor bad faith or
that the totality of the circumstances
demonstrated debtor abuse.

This chart illustrates the problem.
Under the House’s bill, safe harbor
creditors can bring means test or total-
ity of circumstances motions only
against above-median-income debtors.
Under the Senate bill, as modified by
the managers’ amendment, motions
against all debtors, even those with in-
come below median income for a house-
hold of similar size, can be brought by
creditors.

What is the big deal about leaving
low- and moderate-income debtors vul-
nerable to creditor motions based on
these grounds? The big deal is what
some aggressive creditors will do with
these motions. These creditors will use
these motions and threats to bully
poorer debtors into giving up their
bankruptcy rights altogether, whether
that means staying away from bank-
ruptcy altogether, giving up their
bankruptcy claims, or agreeing that
certain of their debts simply won’t be
reduced or eliminated by virtue of
bankruptcy.

This should trouble all of us. Debtors
who can’t afford to litigate with their
creditors will just bow to creditors’ de-
mands.

Now, if I sound alarmist, | do so be-
cause the record is filled with examples
of aggressive creditors using the mo-
tions and leverage they currently have
under the bankruptcy code to coerce
low- and moderate-income debtors into
giving up their bankruptcy rights in
some form.

In a review of a bankruptcy court
case for the Western District of Okla-
homa, the judge described that credi-
tor’s practice as follows:

A review of the practices of [creditor’s] at-
torneys . . . indicated that in 1996 the firm
filed 45 complaints seeking exceptions to dis-
charges on behalf of creditors having debts
arising from credit card agreements; that 100
such complaints were filed in 1997. . . .

The firm’s pattern of conduct appears as
little more than the use of this court and the
bankruptcy code to coerce from these debt-
ors reaffirmation of their unsecured credit
card debt or some portion of it.

I could go on with other examples,
but I will not to save the time of my
colleagues.

Here’s a bankruptcy judge from the
Western District of Missouri describing
the litigation practices of AT&T Uni-
versal Card Services: The [fraud] com-
plaints, filed by AT&T, were filed sole-
ly to extract a settlement from debt-
ors. Once AT&T realized that the case
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would not settle and that is would ac-
tually be required to offer evidence to
support the allegations in the com-
plaints, it moved to dismiss.

A woman from California described
her experience.

. . on the day we went to the bankruptcy
hearing, we were approached by a woman
from [a retail creditor]. She explained to me
who she was. At the time, | was due to give
birth in two weeks. The woman told us we
needed either to pay our bill in full or return
items such as a sofa, washing machine, and
vacuum. We weren’t going to the hearing be-
cause we had money, and we couldn’t afford
to replace these items, which we needed. We
explained these things and found an attor-
ney. The woman then said we could keep the
items if we signed a paper saying we would
continue making payments. . . . We signed,
of course.

There is absolutely nothing illegal
about making certain types of threats
today. There is not enough in this bill
to stop most threats of this nature
from being made—and succeeding—to-
morrow.

If you still think I am thrusting at
windmills, let me direct your attention
to a real-life letter from a creditor’s
attorney to a debtor’s attorney. The
words speak for themselves.

We have reason to believe that your client
may have committed fraud in the use of the
above-referenced credit relationship. . . .

Be assured that our company is aware of
the deadline for filing an objection to
dischargeability and has calendared this
date.

The problem is unequal bargaining
power. It simply pays for the creditor
to put a debtor in the position of hav-
ing to burn through several thousand
dollars in attorney’s fees fighting over
a $100 TV set.

I want to be clear about something. |
am not arguing that low- and mod-
erate-income debtors should be exempt
from motions to remove them from
chapter 7 for filing in bad faith or filing
for chapter 7 abusively in light of the
totality of their financial cir-
cumstances. All 1 am saying is that
when it comes to a debtor with $20,000
in yearly income, leave it to the bank-
ruptcy trustees to bring these motions.
Leave it to the numerous other provi-
sions of this bill that graft new anti-
fraud language onto the bankruptcy
code to remedy the problem. Just don’t
leave these debtors and their families
vulnerable to the small, but not insig-
nificant, number of wolves among the
creditor population.

I was leafing through Congress Daily
one day last month, and | ran into this
advertisement run by the supporters of
bankruptcy reform. The ad features
Mel from Mel’s Auto Repairs, express-
ing concern: ‘“‘wealthy customers get-
ting a free ride in bankruptcy,”
“wealthy filers,” ‘“higher-income fil-
ers,” ‘“‘wealthy Americans today . . .
erasing their debts while continuing to
live an affluent lifestyle.”” The theme
of ““bankruptcy abuse by the wealthy”’
pervades the whole ad.

Mel is right. Wealthy persons do
abuse the bankruptcy system, and too
often. And it needs to be stopped. But
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surely, subjecting low- and moderate-
income debtors to new and potent cred-
itor motions has nothing to do with
cracking down on wealthy deadbeats.
The rhetoric of this ad doesn’t match
the reality of this bill—particularly its
provision subjecting a single debtor
with $20,000 in income, a married debt-
or with a household income of $30,000,
or a debtor with a spouse and two Kids
with a household income of $40,000, to
the threat of coercive creditor litiga-
tion tactics involving 707(b) of the
bankruptcy code.

I urge colleagues to vote in favor of
this amendment and to simply restore
this bill to what it used to be and to
where the House bill is.

| yield the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from lowa.

Mr. GRASSLEY. Mr. President, first
of all, | thank the Senator from New
York for his cooperation with us on a
couple of amendments he has worked
out with us and has withdrawn so we
could get closer to completion of work
on this particular amendment.

In the case of his amendment just
now offered, and my opposition to it, |
want to say we have taken into consid-
eration some of the complaints he has
made—not about our bill, but com-
plaints he would have made about some
of the people writing legislation in this
area, that they would go too far. But |
think his amendment goes too far be-
cause it would have the effect of let-
ting bankrupts below the national me-
dian income file for bankruptcy and do
it in bad faith. That would make the
small businesses and honest Americans
who stand to lose out—they will be
told they can’t do anything about it.
What we want is opportunity in our
legal system, in the bankruptcy sys-
tem, in the courts there, to be able to
make a judgment, if there is bad faith
used, to do something about it—most
importantly, to discourage that sort of
activity.

So | think this amendment gets us
back to the point where we are now
under existing law—inviting abuse of
the bankruptcy code.

Under our bill, which we have been
debating for the last several days on
the floor of the Senate, and particu-
larly as modified by the managers’
amendment now, people below the na-
tional median income are not subject
to motions by anybody under the
means test. But there is another part
of this bill that says the bankruptcy
cases can be dismissed if the debtor
filed for bankruptcy in bad faith. At
this point, the creditors are allowed to
file motions asking a bankruptcy judge
to dismiss a case if it is filed in bad
faith. That is the way our litigation
system works and should continue to
work.

In an effort to go the extra mile,
however, | accepted an amendment, by
Senator ReEeD of Rhode Island and Sen-
ator SESSIONS, to put new safeguards in
place to prevent creditors using any
power they have to file bad faith mo-
tions as a tactic to force a debtor to
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give up his or her rights. That should
not be allowed. The Reed Sessions
amendment corrects that. The projec-
tions in the Reed Sessions amendment
were also developed in close consulta-
tion with the White House.

Our bill further provides that if a mo-
tion to dismiss is filed and the judge
dismisses it, the judge can assess pen-
alties against a creditor who filed the
motion if the motion wasn’t substan-
tially justified. So we want to make
sure that creditors who would abuse
some of their power in court would
not—if it was not substantially justi-
fied, if their position was not substan-
tially justified, then action should be
taken against them, and that is en-
tirely fair as well. So we have a fair
system with tough penalties for cred-
itor abuses.

Now, the amendment of Senator from
New York will return to the system we
have today. Under current law, credi-
tors can’t file motions when a chapter
7 case is abusive or improper. And
every observer acknowledges that the
current system doesn’t work at all in
terms of catching abuse; hence, a
major part of this bill is to correct this
situation.

We went to great length in our com-
mittee report on this bankruptcy bill
to discuss this point in very much de-
tail. So this amendment should be de-
feated because it prevents the provi-
sions prohibiting bad faith bankruptcy
from being enforced. That is like say-
ing to deadbeats it is not OK to file for
bankruptcy in bad faith, but we are not
going to do anything about it if you do.
And, of course, that is exactly the
wrong signal we want to send. We want
to make sure that people who go into
bankruptcy are people who have a le-
gitimate reason for being there and
that they aren’t taking advantage of
bankruptcy to somehow help them-
selves, and in bad faith is part of that
process.

Mr. President, how much time do |
have left?

The PRESIDING OFFICER. The Sen-
ator from lowa has 5 minutes remain-
ing, and the Senator from New York
used all the time allowed.

Mr. GRASSLEY. | yield the remain-
der of my time.

Mr. SCHUMER. Mr. President, may |
ask unanimous consent for 1 minute to
respond?

Mr. GRASSLEY. Then | will reserve
my time, if | may.

The PRESIDING OFFICER. The Sen-
ator from lowa reserves his time.

Does the Senator object to the unani-
mous-consent request?

Mr. GRASSLEY. | do not object.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SCHUMER. | thank my col-
league. |1 wish to answer.

The bill’s provisions purporting to
prevent and ameliorate coercive cred-
itor litigation tactics will not be able
to undo the damage done by giving
creditors the right to bring 707(b) ‘‘to-
tality of the circumstances” and ‘‘bad
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faith” motions against low- and mod-
erate-income debtors.

Section 102 of the bill says a court
may award a debtor costs and attor-
ney’s fees if a court rules against the
creditor’s 707(b) motion and that mo-
tion was not ‘“‘substantially justified.”
This provision will not deter coercive
creditor litigation tactics. It doesn’t
cover coercive threats to bring 707(b)
motions, which are often sufficient to
force a debtor to give up his or her
bankruptcy rights.

Finally, this sanctions provision con-
tains an exception which precludes any
award against a creditor that holds a
claim of under $1,000, no matter how
wealthy the creditor is.

The PRESIDING OFFICER. The Sen-
ator from lowa.

Mr. GRASSLEY. Mr. President, the
issue that the Senator from New York
just brought up of threats being used is
exactly what the Reed-Sessions amend-
ment deals with. | suggest this was
also very much a point that was raised
by people at the White House that we
have been discussing—the whole issue
of bankruptcy over a long period of
time.

This was also worked out because
this was a major concern. They did not
want this abuse. They did not want the
issue of threats. We agree with them,
as we had to work it out with Senators
SESsSIONS and REED because the bill, as
they saw it, was not adequate enough
in this area.

As people vote on this amendment, |
hope they will consider that we have
been trying to respond in a very legiti-
mate and strong way against the use of
threats.

Mr. SCHUMER. Will
yield for a question?

Mr. GRASSLEY. The answer is yes.

Mr. SCHUMER. | thank the Senator
for his careful deliberation and his
yielding.

It is my understanding that section
203 of the bill deemed it a violation of
the automatic stay for a creditor to en-
gage in any communication other than
a recitation of the creditor’s rights,
and this would deal with threat. This
provision would be stricken from the
bill by the Reed-Sessions amendment.
So the Reed-Sessions amendment
didn’t deal with the problem, but it ac-
tually took out the basic protection
that a low-income debtor would have
against threat.

Is that not correct?

Mr. GRASSLEY. If you threaten
somebody during reaffirmation, the
Sessions-Reed amendment is set aside.

| yield the remainder of my time.

I ask unanimous consent that the
Senator from Louisiana be granted 5
minutes to speak as if in morning busi-
ness.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. LANDRIEU. I thank the Senator.

The PRESIDING OFFICER. The Sen-
ator from Louisiana is recognized for 5
minutes.

the Senator
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INTERIOR BILL NEGOTIATIONS

Ms. LANDRIEU. Thank you, Mr.
President.

I know the underlying amendment
we have just debated is quite impor-
tant, and the bankruptcy bill we are
debating is one of the things we have
to reconcile in order to wrap up our
business and do the work for the Amer-
ican people. But I come to the floor
just for a few moments this afternoon
to speak on another subject because |
would like to do my part to help us
bring this session to a positive close.

I was one of the Senators who placed
a hold on some of the business before
the Senate. | felt compelled to do so
because of some actions the adminis-
tration was taking in the negotiations
process on the Interior bill. I believe |
had to try to stop, or reverse, or
change it. With other things that have
taken place, | believe we have been
somewhat successful. | want to speak
about that for a moment.

As you are aware, Mr. President,
about 2 years ago a great coalition of
people came together from different
perspectives in this country—different
parties, different areas of this Nation—
to begin to speak about the great need
in America and the great desire on the
part of the American people, from Lou-
isiana, California, New York, and all
places in between, to try to find a per-
manent way to fund very important en-
vironmental projects—the purchase of
land, the expansion of parks, the cre-
ation of green space, the preservation
of green space, the restoration of wet-
lands, the commitment to historic
preservation, the expansion of our
urban parks, the ability of all families,
not just families who can afford to fly
in jets or take long automobile vaca-
tions, but for families who live in the
U.S., to be able to enjoy the beauty of
nature; for us as a Nation as we move
into this next century to take this op-
portunity to try to find a permanent
way to fund some of these programs so
they won’t be subject to the whims and
wishes of Washington, something that
is fiscally conservative in terms of our
balanced budget.

We tried to look for funding that
would be appropriate to dedicate in
this way. We found a source of funding.
That is where the funding is—offshore
oil and gas revenues that were the sub-
ject of an earlier debate today. As the
prices go up, it helps some parts of our
Nation; it is a challenge for other
parts. But it brings more tax revenues
into the Federal coffers.

For 50 years, we have been drilling
off the shores of Louisiana, Texas, Mis-
sissippi, and the gulf coast. We have
brought over $120 billion to the Federal
Treasury by depleting one important
resource for our Nation. That money
has gone to the general fund. It has
been spent on a variety of projects—
not reinvested but just spent in oper-
ating budgets.

Many of us think a more fiscally con-
servative approach, and a more sound
and responsible approach, would be to
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take a portion of those revenues pro-
duced by basically the gulf coast
States and reinvest a portion, if you
will, or share a portion of those reve-
nues, with States and counties and par-
ishes, as in Louisiana and communities
around the Nation, to help in all the
ways | have just expressed in all of our
land acquisition, land improvements,
expansion of our parks, and wildlife
conservation programs.

Two years ago, a great coalition
came together. On one side, we had the
National Chamber of Commerce; on the
other side, we had a variety of environ-
mental groups; we had elected officials,
both at the Federal level and State
level. As | said, it was a bipartisan coa-
lition that came together to back a
bill, which was introduced on the
House side and in the Senate, known as
CARA, the Conservation and Reinvest-
ment Act, to do just that.

This bill has picked up tremendous
support in the last 2 years. It is pend-
ing before our Senate Energy Com-
mittee with Senator MuRKowskl and
me as the lead sponsors, with many
Members of this body. The great news
is that just last week in the House,
under the great leadership of DoN
YouNG from Alaska and GEORGE MIL-
LER from California, the ranking mem-
ber, this bill passed out very similar to
ours on a 37-12 vote to try to help bring
us to a bipartisan consensus.

I am hopeful, as we wrap up this ses-
sion and as we begin to get ready for
the next session of Congress, that we
are now in a very good position to be
able to take some final actions in mov-
ing that bill through committee, onto
the floor, and into a conference where
the final details can be worked out be-
cause if we are going to have any per-
manency of funding from this source, it
is going to have to be something that
is shared with the States that produce
the money in the first place.

Louisiana produces about 70 percent
of our offshore oil and gas revenues. We
have great needs as a coastal State,
along with States such as New York
that just got hit very hard by Hurri-
cane Floyd, causing tremendous dam-
age. There are great coastal needs in
our States to fully fund the land and
water conservation and wildlife con-
servation programs.

I am very hopeful as we position our-
selves for next year, that we are in a
position to grab this opportunity sup-
ported by this grand coalition and do
something very positive for America’s
environment.

I am pleased to say | will be prepared
to release my hold on the foreign oper-
ations bill in an attempt to do my part
to move to reconciliation because we
have effectively stopped the adminis-
tration’s efforts to permanently allo-
cate funding but in a way that will not
cover all of the things as | outlined. We
want to make sure this investment in
the Nation is not just about Federal
land acquisition, although that is a
very important piece of this. We want
to make sure it is balanced, with the
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opportunity for Governors and local of-
ficials to purchase land at the local
level. We want to make sure it is truly
a partnership. We want to make sure
the coastal impact assistance is there
as well as funding for historical preser-
vation, urban parks, and wildlife pro-
grams.

While we didn’t reach every goal we
set out, we have raised this issue. We
have built a strong coalition. We have
raised this issue and we have stopped
the permanent allocation of these
funds until the whole package can be
dealt with. We have made a very posi-
tive step.

On behalf of the great coalition, | ask
unanimous consent to have printed in
the RECORD a letter to the President,
signed by 14 Senators, along with a let-
ter to Members of Congress from 865 or-
ganizations, business and government
agencies, that are funding this effort.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
Washington, DC, November 15, 1999.
The PRESIDENT,
The White House, Washington, DC.

DEAR MR. PRESIDENT: With your leadership
we have a historic opportunity to pass legis-
lation in this Congress that will perma-
nently reinvest a portion of offshore oil and
gas revenues in coastal conservation and im-
pact assistance programs, the Land and
Water Conservation Fund, wildlife conserva-
tion, historic treasures and outdoor recre-
ation. Recently, forty of the nation’s gov-
ernors sent a letter to Congress encouraging
us to seize this historic opportunity. This ef-
fort has been endorsed by almost every envi-
ronmental organization in the country as
well as a broad array of business interests in-
cluding the United States Chamber of Com-
merce.

There is strong bi-partisan support now for
a proposal that: will provide a fair share of
funding to all coastal states, including pro-
ducing states; is free of harmful environ-
mental impacts to coastal and ocean re-
sources; does not unduly hinder land acquisi-
tion but acknowledges Congress’ role in
making these decisions and reflects a true
partnership among federal, state and local
governments.

There is also strong support for using these
OCS revenues to reinvest in the renewable
resource of wildlife conservation through the
currently authorized Pittman-Robertson
program. This new influx of funding will
nearly double the Federal funds available for
wildlife conservation and education pro-
grams. We would like to ensure that wildlife
programs are kept among the priorities when
negotiating for monies from OCS revenues.

A historic conservation initiative is within
our grasp. With budget negotiations cur-
rently underway, we urge you to push for-
ward for a compromise which reflects the
points outlined above. It will be an accom-
plishment we can all celebrate and a real
legacy for future generations.

Sincerely,

Mary L. Landrieu, Max Cleland, Blanche
L. Lincoln, Evan Bayh, John F. Kerry,
Tim Johnson, Charles Robb, John
Breaux, Robert J. Kerrey, Barbara A.
Mikulski, Ron Wyden, Herb Kohl, Er-
nest F. Hollings, Judd Gregg.

NOVEMBER 1, 1999.
U.S. CONGRESS,
Washington, DC.
DEAR MEMBER OF CONGRESS: As the twen-
tieth century draws to a close, Congress has
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a rare opportunity to pass landmark legisla-
tion that would establish a permanent and
significant source of conservation funding. A
number of promising legislative proposals
would take revenues from non-renewable off-
shore oil and gas resources and reinvest
them in the protection of renewable re-
sources such as our wildlife, public lands,
coasts, oceans, historic and cultural treas-
ures, and recreation. Securing this funding
would allow us to build upon the pioneering
conservation tradition that Teddy Roosevelt
initiated at the beginning of the century.

The vast majority of Americans recognize
the duty we have to protect and conserve our
rich cultural and natural legacies for future
generations. A diverse array of interest, in-
cluding sportsmen and women, conservation-
ists, historic preservationists, park and
recreation enthusiasts, urban advocates, the
faith community, business interests, state
and local governments, and others, support
conservation funding legislation because
they recognize it is essential to fulfill this
obligation.

We call upon you and your colleagues to
seize this unprecedented opportunity. Pass
legislation that would make a substantial
and reliable investment in the conservation
of our nation’s wildlife; public lands; coastal
and marine resources; historic and cultural
treasures; state, local and urban parks and
recreation programs; and open space. Design
a bill that provides significant conservation
benefits, is free of harmful environmental
impacts to our coastal and ocean resources,
and does not unduly hinder land acquisition
programs.

An historic conservation funding bill is
within our grasp. It will be an accomplish-
ment that all can celebrate. We look to Con-
gress to make this legislation a reality.

Sincerely,

Ms. LANDRIEU. | will read one para-
graph from this petition. Let us grab
the opportunity now, to:

Pass legislation that would make a sub-
stantial and reliable investment in the con-
servation of our Nation’s wildlife; public
lands; coastal and marine resources; historic
and cultural treasures; State, local and
urban parks, and recreation programs; and
open spaces. [Let us] design a bill that pro-
vides significant conservation benefits, is
free of harmful environmental impacts to
our coastal and ocean resources and does not
unduly hinder land acquisition programs.

I believe we can meet these goals as
we negotiate the detail and com-
promise in the next session.

The Presiding Officer, being from the
State of Alabama, has been a great
leader in this effort. |1 look forward to
working with the Senator next year. |
am pleased to tell our leader | will be
removing my hold on foreign ops be-
cause we have made some progress on
this, and | look forward to working
harder to make this a reality for the
people of America the next time we
meet.

I yield my remaining time.

Mr. REID. Before the Senator from
Louisiana leaves the floor, I want to
express to her the appreciation of the
entire minority caucus. There is no
Member of the Senate who is more as-
tute, works harder, and has a better
understanding of the issues that face
the Senate, which was well dem-
onstrated by her work on this issue
about which she feels fervently. We are
grateful at this late date the Senator
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has been willing to work with members
to release the hold.

BANKRUPTCY REFORM ACT OF
1999—CONTINUED

Mr. KENNEDY. Mr. President, | un-
derstand we are back on the bank-
ruptcy legislation; is that correct?

The PRESIDING OFFICER (Mr. SEs-
SIONS). The Schumer amendment has
not been disposed of.

Mr. KENNEDY. With the under-
standing of the Senator from New
York, 1 ask unanimous consent we
temporarily lay aside that amendment.

Mr. GRASSLEY. Reserving the right
to object, and | will not object, | pre-
viously talked to the Senator from
Massachusetts about time agreement
on his amendment. | prefer to forego a
time agreement and have him proceed
accordingly. | have no objection.

The PRESIDING OFFICER. Without
objection, the Senator from Massachu-
setts is recognized.

AMENDMENT NO. 2652
(Purpose: To amend the definition of current
monthly income to exclude social security
benefits)

Mr. KENNEDY. | call up amendment
numbered 2652.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Massachusetts [Mr. KEN-
NEDY] proposes an amendment numbered
2652.

Mr. KENNEDY. Mr. President, | ask
unanimous consent reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 11, line 2, insert before the first
semicolon “‘, but excludes benefits received
under the Social Security Act”.

Mr. KENNEDY. Mr. President, this is
a rather simple amendment. The
amendment | have offered will protect
a debtor’s Social Security benefits dur-
ing bankruptcy. This amendment is
very important to older Americans. |
hope my colleagues will support it as
our House colleagues supported it last
year.

As currently written, the means test
in the pending bill will require debtors
to use their Social Security benefits to
repay creditors. My amendment ex-
cludes Social Security benefits from
the definition of ‘“‘current monthly in-
come’ and ensures that those benefits
will never be used to repay credit card
debt and other debt.

This amendment is particularly im-
portant to seniors. Between 1991 and
1999 the numbers of people over 65 who
filed bankruptcy grew by 120 percent. If
we look over the figures from 1991 to
1999 by age of petitioner, we see the
growth of those that are going through
bankruptcy primarily have increased
in the older citizen age group. This is
primarily a result of the downsizing,
dismissing older workers and because

The

CONGRESSIONAL RECORD —SENATE

of health care costs—primarily they
have been dropped from health insur-
ance. As the various statistics show,
increasing numbers of individuals have
been impacted because of the prescrip-
tion drugs.

Debtors filing a medical reason for
bankruptcy, as the chart shows, re-
flects the fact we have gotten a signifi-
cant increase in the number of older
people who have gone into bankruptcy.
The debtors who file as medical reasons
for bankruptcy, we find, increases dra-
matically for older workers primarily
because of health care costs more than
any other factor.

We believe very strongly those indi-
viduals, most of whom are dependent
upon Social Security as virtually their
only income ought to have those funds
protected so they will be able to live in
peace with some degree of security and
some degree of dignity.

This is sufficiently important. One
can ask, why are we doing this now
rather than before? The reason it was
not necessary before is because the So-
cial Security effectively was protected
with a series of protections that were
included in the existing bankruptcy
law which have not been included in
this legislation. Therefore, without
this kind of an amendment, they would
be eligible for creditors. We think pro-
tecting our senior citizens, those on
Social Security, as a matter of both
public policy and the fact of the impor-
tance of their contributions, obviously,
in terms of society, should be protected
during their senior years.

Today, many Americans work long
and hard into the senior years. A grow-
ing percentage of the population is
over the age of 85 and predominantly
female. We see over the period of the
next 10 years our elderly population
will double and the increase in the per-
centage of women is going to increase
significantly, as well. Others may be
able to find alternative employment
but at substantially lower wages or
without health and other benefits that
become increasingly important with
age.

In spite of all of the efforts to slow
down the discrimination against elder-
ly, in too many circumstances in our
country today, the elderly are dis-
criminated against in terms of employ-
ment.

Older Americans sometimes resort to
short-term, high-interest credit when
faced with unemployment because they
assume their unemployment will be
temporary. They hope their use of
credit or credit card debt will serve as
a bridge to cover the necessities until
they start receiving paychecks again.
Due to their age, however, many of
these individuals never earn a salary
comparable to the pay they lost. They
find themselves unable to deal with the
new debt they have incurred. When
they have nowhere else to turn, they
sometimes turn to the safety value of
bankruptcy.

Older Americans are also more fre-
quent victims of predatory lending
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practices. Sometimes, bankruptcy is
the most viable avenue for an elderly
person to address the financial con-
sequences of being victimized by un-
scrupulous lenders. It is unfortunate
that Senator DURBIN’sS amendment to
address that problem was defeated last
week.

Studies of the problems facing older
Americans tell us the same sad story.
In one study, one in ten older Ameri-
cans reported that they filed for bank-
ruptcy after unsuccessfully attempting
to negotiate with their creditors. In
some cases, their creditors threatened
them with seizure of property, or
placed harassing collection calls. Some
of these senior citizens explained that
they have been the victims of credit
scams, and they were seeking relief in
the bankruptcy courts.

For example, a 70-year-old woman
filed for bankruptcy after her son dis-
covered that she has allowed herself to
become involved in a number of dubi-
ous financial transactions, including
buying more than six different expen-
sive and duplicative life insurance poli-
cies and spending several thousand dol-
lars on sweepstakes contests. At the
time of her bankruptcy, she had mort-
gaged her previously mortgage-free
home for more than $74,000 to try and
pay off her debts. She was in danger of
losing the home she shared with her
husband who was in failing health.

The bottom line is that bankruptcy
shouldn’t be made more difficult for
those who are depending on Social Se-
curity for their livelihood.

Social Security was developed to en-
sure that seniors can live their golden
years in dignity. If we allow Social Se-
curity income to be considered while
determining whether someone is eligi-
ble for bankruptcy, a portion of those
benefits could be used in a manner in-
consistent with Congress’ intent.

Some of my colleagues oppose this
amendment because they argue that
wealthy seniors would be the bene-
ficiaries. But, practically speaking,
wealthy debtors rarely use Chapter 7—
they’ve more likely to file under Chap-
ter 11 of the bankruptcy code.

For very high income individuals,
like Ross Perot, social security rep-
resents a very small percentage of
their total income. Indeed, the max-
imum social security retirement ben-
efit for a new 65-year-old retiree in 1997
was $16,000. For the Ross Perot in this
country, $16,000 is a rounding error. His
income is so high that including or ex-
cluding $6,000 changes his income by
only a tiny percentage. But for the
poor widow who gets 90 percent of her
income from social security it makes a
big difference.

Rich debtors who file in Chapter 7
would be caught by the means test,
whether or not the courts include So-
cial Security income as part of the
debtor’s ““current monthly income.”’

It is important to realize that even
though we do tax individuals on higher
Social Security, 75 percent of our sen-
iors pay no tax on Social Security be-
cause they are below $25,000 in income.
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this is the group about which we are

talking.
For two-thirds of American seniors,
Social Security income represents

more than 50 percent of the their total
income, and for 42 percent of seniors, it
represents three-quarters of their total
income. That is basically what we are
talking about. We will hear: We can’t
accept this because it will create some
loophole for our seniors.

We have to realize that for 42 percent
of all seniors, Social Security rep-
resents three-quarters of their total in-
come. Furthermore, 95 percent of all
workers never reach the maximum So-
cial Security benefit. That means only
5 percent of workers earn more than
$72,000, and the average person is well
below that income level. The myth of
the wealthy senior using this amend-
ment to avoid their obligations is just
that—it is a myth.

The purpose of Social Security is to
guarantee there is a financial founda-
tion provided for all senior citizens to
ensure their basic needs—food, shelter,
clothing, and medicines—are met. For
two-thirds of senior citizens, Social Se-
curity provides more than half of their
income, and Social Security benefits
are hardly enough, in many cases, to
meet these basic needs of seniors. Cer-
tainly, they cannot survive on less.

If we are serious about providing fi-
nancial security and personal dignity
for the elderly, we must protect their
Social Security benefits from claims in
bankruptcy. Otherwise, we run the risk
of vulnerable senior citizens being left
with virtually nothing. In many cases,
these are the people who are not
healthy enough to return to work, who
certainly lack the physical stamina to
work the extra hours or get a second
job. Social Security benefits are all
they have—all they ever will have—and
these few dollars are essential to their
financial survival. There is a higher
concern here than recovering every
last dollar for creditors. It is guaran-
teeing the elderly some measure of fi-
nancial security in their declining
years.

Mr. President, | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, | appreciate
very much the amendment offered by
the Senator from Massachusetts. Also,
for the benefit of everyone in the
Chamber and within the sound of my
voice, on this bill we have moved along
significantly from 300-plus amend-
ments down to fewer than 10 amend-
ments.

I hope we can continue working on
this bill. | do not see any reason why
we cannot finish this legislation to-
night. We have a few amendments. |
have heard it being rumored that we
are going out early tonight. If the ma-
jority wants a bankruptcy bill, they
can have a bankruptcy bill. The minor-
ity is not holding up the bankruptcy
bill. We have, as | indicated, fewer than
10 amendments. A number of those
Senators have agreed to time limits.
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It is a situation where, with all the
work that has been done for years by
the manager of the bill—not a matter
of weeks but for years—the goal is in
sight, and we should move forward and
pass this much-needed legislation. | re-
peat, the problem is not with the mi-
nority. We are willing to work as late
tonight as possible. We were willing to
work yesterday. | hope we can move
forward on these amendments.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
Clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. DASCHLE. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DASCHLE. Mr. President, | come
to the floor for a moment to commend
both Senator GRASSLEY, the manager
on the Republican side, and our very
distinguished assistant Democratic
leader. We started the consideration of
this bill several days ago. As | under-
stand it, 20 amendments were filed. We
are now down to fewer than 10 amend-
ments.

As | understand it, there is a poten-
tial time agreement on virtually every
amendment. Virtually every Senator
has expressed their interest in bringing
this bill to a conclusion and are pre-
pared to accept time limits.

I further understand the majority is
giving some consideration now to going
out early tonight after we have had a
couple votes. | hope that isn’t the case
because | would like to see if we could
finish this bill either tonight or tomor-
row. There is no reason why we cannot
finish it and move on to other matters.
There are a number of other matters
pending.

So | speak for a lot of our colleagues
in expressing our gratitude to the dis-
tinguished assistant Democratic leader
for his effort yet again. He has done
this on so many bills, but on this bill
in particular he has really done an ex-
traordinary job of not only working to
accommodate Senators but also to
manage the legislation on our side,
along with Senators LEAHY and
TORRICELLI, and, of course, the chair-
man of the subcommittee, Senator
GRASSLEY, for his work in working
with Senators who wish to offer
amendments.

I know some of these amendments
have been accepted, and some of these
amendments will require rollcalls. The
point is, let’s get the work done. Let’s
finish either tonight or tomorrow, but
let’s finish the bill.

There was a time when | feared we
would not finish this legislation this
year. Maybe that is the only silver lin-
ing for those of us who would like to
bring this matter to closure: That we
will have the opportunity to finish this
legislation.

Many members still have amend-
ments. Some of these amendments that
are yet to be offered may tell the story
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with regard to Democratic support.
There are some good amendments that
are still pending. Senator KENNEDY has
a very good amendment that needs to
be addressed. | hope we can do that and
move on the other Democratic amend-
ments that | know Senator SCHUMER
and others have indicated they are pre-
pared to offer.

So we are getting down now to the
final few amendments. | hope we will
just keep the heat on, and finish up
this critical legislation many of us
have worked so long and so hard to
enact.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from lowa.

Mr. GRASSLEY. | have two unani-
mous consent requests.

AMENDMENT NO. 2659, AS MODIFIED

Mr. GRASSLEY. Mr. President, the
first unanimous consent is on an
amendment, as modified. It is amend-
ment No. 2659. | send the modification
to the desk and ask unanimous consent
it be considered agreed to, and the mo-
tion to reconsider be laid upon the
table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 2659), as modi-
fied, was agreed to, as follows:

On page 18, line 5 insert “‘(including a brief-
ing conducted by telephone or on the Inter-
net)’”’ after “‘briefing”.

On page 19, line 15, strike ‘“‘petition” and
insert “‘petition, except that the count, for
cause, may order an additional 15 days.”

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that at 4:30 we pro-
ceed to two stacked votes on the pend-
ing Feinstein amendment and the
Schumer amendment, and do it in that
order, with 4 minutes equally divided
in the usual form between the two
votes, and that no amendments be in
order prior to the votes. Maybe | ought
to correct this. 1 think we should say
there would be 2 minutes divided on
the Feinstein amendment and then 2
minutes before we vote on the Schumer
amendment—or 4.

Mr. DASCHLE. Reserving the right
to object, | want to be sure. Is it
amendment No. 2761? Is that the Schu-
mer amendment referred to by the Sen-
ator from lowa?

Mr. GRASSLEY. Amendment No.
2762.

Mr. DASCHLE. Amendment No. 2762.

Mr. GRASSLEY. So let me once
again state this: | ask unanimous con-
sent that at 4:30 we proceed to two
stacked votes on the pending Feinstein
amendment, with 4 minutes equally di-
vided to discuss the Feinstein amend-
ment, and then at the end of that vote
have 4 minutes equally divided to dis-
cuss the Schumer amendment, and
then immediately proceed to a vote on
or in relation to the Schumer amend-
ment, and that no amendments be in
order prior to the votes.

Mr. REID. Reserving the right to ob-
ject, could | ask the manager of the bill
about why we can’t vote on amend-
ment No. 2761, also a Schumer amend-
ment?
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Mr. GRASSLEY. Which amendment
is that?

Mr. REID. The Schumer-Santorum
amendment.

Mr. GRASSLEY. We have an objec-
tion from the Banking Committee on
that one at this point. And also, for the
benefit of Senator KENNEDY, who has
been very patient, | have one Senator |
have to consult before we go to a final
decision on that amendment. But |
think we can take care of this when we
are over here voting, if you would let
us proceed to these. And then | will
work with you to get to the bottom of

that at the time of that vote. Is that
OK?

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. GRASSLEY. | suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mrs. FEINSTEIN. Mr. President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. FEINSTEIN. Mr. President, to
sum up my amendment, what this
bankruptcy bill is all about is encour-
aging debtor responsibility—in other
words, to the extent that an individual
possibly can, they should repay their
debt. That is one side of it.

I think to the extent the credit in-
dustry can be responsible, you need to
have a balance between the two. Right
now, there is not a balance between the
two. | think we all know of people who
have a number of credit cards who do
not have the income even to pay back
the minimum debt or the minimum
monthly payment plus interest over a
period of time.

Let me give an example. If you have
a $1,500 debt and your minimum
monthly payment is $25 and you have
no late fees, no new purchases, at 19.8-
percent interest, it takes 282 months to
pay that debt off. | know people in this
situation who shouldn’t have credit
cards, who should have been checked
out, who have six, who are going into
bankruptcy because they didn’t under-
stand this simple concept.

What the amendment before you
would do is ask the Federal Reserve to
do a study of lending practices in this
area and make public their findings,
and also have the ability to set new
regulations if they believe those regu-
lations are warranted.

This amendment was passed a year
ago by a voice vote. It was removed in
conference. The amendment would be
accepted. My concern is that it would
again be deleted in conference. There-
fore, | have asked for the yeas and
nays. I am hopeful this Senate will go
on record as supporting this study by
the Federal Reserve.

| thank the Chair and yield the floor.

Mr. GRASSLEY. Mr. President, |
yield back the remainder of the time
we have on this side.

The
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The PRESIDING OFFICER. All time
is yielded back.

The question is on agreeing to
amendment No. 2756. The yeas and nays
have been ordered. The clerk will call
the roll.

The assistant legislative clerk called
the roll.

Mr. FITZGERALD (when his name
was called). Present.

Mr. NICKLES. | announce that the
Senator from Arizona (Mr. McCAIN), is
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 82,
nays 16, as follows:

[Rollcall Vote No. 368 Leg.]

YEAS—82
Abraham Feingold McConnell
Akaka Feinstein Mikulski
Baucus Frist Moynihan
Bayh Gorton Murkowski
Bennett Graham Murray
Biden Grams Nickles
Bingaman Grassley Reed
Bond Gregg Reid
Boxer Harkin Robb
Breaux Hatch Roberts
Bryan Helms Rockefeller
Burns Hollings Roth
Byrd Hutchison Santorum
Campbell Inouye Sarbanes
Chafee, L. Jeffords Schumer
Cleland Johnson Sessions
Cochran Kennedy Shelby
Collins Kerrey Smith (OR)
Conrad Kerry Snowe
Craig Kohl Stevens
Crapo Kyl Thurmond
Daschle Landrieu Torricelli
DeWine Lautenberg Voinovich
Dodd Leahy Warner
Domenici Levin Wellstone
Dorgan Lieberman Wyden
Durbin Lincoln
Edwards Lugar
NAYS—16

Allard Gramm Smith (NH)
Ashcroft Hagel Specter
Brownback Hutchinson Thomas
Bunning Inhofe Thompson
Coverdell Lott
Enzi Mack

ANSWERED “PRESENT”—1

Fitzgerald
NOT VOTING—1
McCain

The amendment (No. 2756) was agreed
to.

Mr. LEAHY. | move to reconsider the
vote.

Mr. BOND. | move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. Under
the previous order, 4 minutes are now
evenly divided on the Schumer amend-
ment No. 2716.

Mr. GRASSLEY. | suggest the ab-
sence of a quorum because we can work
something out and maybe avoid a vote.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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AMENDMENT NO. 2652

Mr. GRASSLEY. | wish to make it
clear, what | am going to ask unani-
mous consent on now is unrelated to
what we are trying to work out on the
Schumer amendment.

Mr. President, the managers have
agreed to accept Senator KENNEDY’s
amendment, so | ask unanimous con-
sent that amendment No. 2652 be ac-
cepted.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 2652) was agreed
to.

Mr. LEAHY. | move to reconsider the
vote.

Mr. GRASSLEY. | move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. GRASSLEY.
sence of a quorum.

The PRESIDING OFFICER
ENz1). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that we proceed,
then, to 2 minutes of debate on that
side, 2 minutes on this side, and then
we go to a vote.

The PRESIDING OFFICER. That is
the regular order. Who yields time?

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that the yeas and
nays be vitiated on the amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. | suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, there
will be no more rollcalls today. We
hope to continue debating some amend-
ments, and they will be stacked to be
taken at a time determined by the
leader tomorrow.

Mr. LEAHY. Mr. President, again, |
reiterate what | said before: The Sen-
ator from lowa and I, the Senator from
New Jersey, Mr. TORRICELLI, and Sen-
ator HATCH have all been working very
hard. We have gone from 300 some odd
amendments down to only a half dozen
or so remaining. | will continue to
work with my friend from lowa to try
to clear whatever we can.

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that any votes or-
dered today be stacked for a time to be
determined by the leader.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. Mr. President, I know
my good friend from Alabama is here

I suggest the ab-

(Mr.

The
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as manager on his side. | know we have
no further rollcalls on this. | see my
friend from Wisconsin on the floor. |
am wondering if we can get some of the
debate out of the way, and | wonder if
we might yield to the Senator from
Wisconsin and let him begin debate on
his amendment.

Mr. REID. Will the Senator yield for
a question?

Mr. LEAHY. Yes.

Mr. REID. | say to my friend from
Vermont that in looking over these
amendments, which have gone from 320
to now probably 7 or 8, a handful of
amendments, the Senator understands
that the movement of this bankruptcy
bill is not being slowed down on this
side of the aisle. Our Members have
been very cooperative. Would he agree
to that?

Mr. LEAHY. Yes. The Senator from
Nevada has cleared out an awful lot of
them. | think we have cleared 300-
some-odd down to half a dozen or so.
We could, for example, vote tonight
without further debate on the Schu-
mer-Santorum amendment, No. 2761.
We could stagger them in the morning.
I came in at 10 yesterday morning to be
prepared to manage the bill on this
side, and, for whatever reason, we
stayed in morning business until 4 in
the afternoon. What | am trying to do
here—and |1 know the Senator from
Alabama is on the floor, too—if there
are things we can take care of on the
bill tonight, let’s do it.

Mr. REID. If the Senator will yield,
Senator WELLSTONE has two amend-
ments he will offer first thing in the
morning. Senator FEINGOLD has one
amendment that has already been of-
fered. He wants to debate it some more,
and he said he would do that tonight.
We also have Senator FEINGOLD who
has one other amendment he wishes to
offer at a subsequent time. We also
have a Dodd amendment that, | think
with the managers’ bill, we have
worked out, and it has been agreed to
by the chairman of the Judiciary Com-
mittee and the manager. Senator SAR-
BANES has an amendment he wishes to
offer. Senator HARKIN has an amend-
ment he said he may offer tonight. We
are basically finished.

The two things that are holding this
up—and we should not play around
with it anymore—are an amendment
by the Senator from New York dealing
with clinics, on which he has agreed to
a half-hour time limit, and we have the
Senator from Michigan, Mr. LEVIN,
who has agreed to 17 minutes on an
amendment relating to gun manufac-
turers.

| say to my friend, in short, we have
almost nothing left. So it would seem
to me we should move forward as rap-
idly as possible and finish this bill.

Mr. SESSIONS. Mr. President, on the
order, | think it would be appropriate
for Senator FEINGOLD to proceed at
this time. Further, | think we will pro-
ceed without unanimous consent after
that. Senator GRASSLEY will be back,
and we can decide what to do then.
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I yield the floor.

PRIVILEGE OF THE FLOOR

Mr. INHOFE. Mr. President, | ask
unanimous consent that Paul Barger
have the privilege of the floor for this
day.

‘I)'/he PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2748

The PRESIDING OFFICER. Under
the previous order, the Senator from
Wisconsin is recognized.

Mr. FEINGOLD. Mr. President, | call
for the regular order with respect to
amendment No. 2748.

I wish to speak on the landlord-ten-
ant amendment | offered last week and,
in particular, take a few minutes to re-
spond to some of the arguments made
against it by the Senator from Ala-
bama. This amendment is designed to
lessen the harsh consequences of sec-
tion 311 of the bill with respect to ten-
ants while at the same time protecting
the legitimate financial interests of
landlords.

Just to review, current law provides
for an automatic stay of eviction pro-
ceedings upon the filing of a bank-
ruptcy case. Landlords may apply for
relief at that stage so the eviction can
proceed. But it is a process that often
takes a few months.

Section 311 of Senate bill 625, the bill
we are considering, eliminates the stay
in all landlord-tenant cases so that an
eviction can proceed immediately. In
essence, my amendment would allow
tenants to remain in their apartments
while trying to sort out the difficult
consequences of bankruptcy if, and
only if, they are willing to pay the rent
that comes due after they file for bank-
ruptcy. If the tenant fails to pay the
rent, the stay can be lifted 15 days
after the landlord provides notice to
the court that the rent has not been
paid. If the reason for eviction is drug
use or property damage, the stay can
also be lifted after 15 days.

Finally, if the lease has actually ex-
pired by its terms—in other words, if
there is no more time on the lease and
the landlord plans to move into the
property—then, again, after 15 days no-
tice the eviction can proceed. This 15-
day notice period does not apply if the
tenant has filed for bankruptcy pre-
viously. In other words, in cases of re-
peat filings, the stay never takes ef-
fect, just as under section 311 in this
bill.

So we are all clear on why this whole
issue came up in the first place, the
main abuse that has been alleged is in
Los Angeles County, where unscrupu-
lous bankruptcy petition preparers ad-
vertise filing bankruptcy as a way to
live rent free. Under my amendment,
first of all, you could never live rent
free. The debtor must pay rent after
filing for bankruptcy. If the debtor
misses a rent payment, the stay will be
lifted 15 days later. Second of all, the
automatic stay does not take effect if
the tenant is a repeat filer. So we take
care of this problem of the repeat filer,
which is exactly what the Senator from
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Alabama and others portrayed in com-
mittee as the reason this provision is
needed.

So my amendment gets at the abuse,
and it protects the rights and economic
interests of the landlord. What it elimi-
nates, though, is the punitive aspect of
this amendment and the possibility
that tenants who are willing and able
to pay rent once they get a little
breathing room from their other credi-
tors will instead be put out on the
street.

I am, frankly, disappointed that my
colleague from Alabama insists on the
harsh aspects of section 311 when my
amendment would get at the problem
he has identified just as well.

The Senator from Alabama argued
yesterday that somehow my amend-
ment changes current law and moves
us in the direction of litigation and
delay. On the contrary, my amendment
leaves intact the current law that al-
lows landlords to get relief from the
automatic stay. Let me be very clear
about that. My amendment does not
eliminate the ability of landlords to
apply for relief from the stay under
current law. The law now gives debtors
some breathing room in legal pro-
ceedings, including eviction pro-
ceedings. But landlords can apply for
relief from the stay. It is not an abuse
of the law to take advantage of the
automatic stay to get your affairs in
order. Some tenants use that time to
work out a payment schedule for their
back rent so they can avoid eviction.
Most landlords don’t want to throw
people out on the street. They just
want to be paid. My amendment re-
quires that they be paid once bank-
ruptcy is filed, or the eviction can pro-
ceed immediately. But even if the rent
is paid while the bankruptcy case is
pending, if a landlord can still seek re-
lief from stay under the normal proce-
dures and press forward with the evic-
tion.

| frankly think that most landlords
will be happy to let a tenant stay as
long as the rent is being paid. Who
knows, if the bankruptcy is successful,
especially if it is a Chapter 13, the ten-
ant may be able to pay the past due
rent. That certainly is not going to
happen if the tenant is evicted. But if
the landlord really doesn’t want the
tenant to stay, the landlord can seek
relief. So my amendment doesn’t allow
a tenant to stay in the apartment in-
definitely by resuming payment of
rent. By no means does this amend-
ment permit a tenant to stay in an
apartment indefinitely without a lease.

And any suggestion to the contrary
is just wrong. It doesn’t do that at all.
It just covers the few months after the
bankruptcy petition is filed when the
debtor is most vulnerable and the debt-
or is most in need of a roof over his or
her head.

Now let me address one of the fre-
quent refrains of the Senator from Ala-
bama when he talks about this provi-
sion. He seems to be very offended by
the idea that people are staying in
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their apartments after the term of
their lease has expired. Those who are
familiar with landlord-tenant law
know that this is commonplace in the
rental market. Many, many leases are
for a term of one year but convert to a
month to month lease when the year is
up. The contract essentially remains in
force, but the term has expired. There
is nothing wrong with that. It is per-
fectly legitimate. Typically, the con-
version to month-to-month tenancy is
provided for in standard lease lan-
guage.

This is not an abuse. It is the way
many leases proceed in this country on
a day-to-day basis.

Furthermore, the language of section
311 doesn’t lift the stay when the term
of a lease has expired but rather in
cases where ‘“‘a rental agreement has
terminated under the lease agreement
or applicable state law.”” Well, most
rental agreements ‘‘terminate’ when a
rent payment is missed. So section 311
applies in all landlord-tenant cases, not
just those where the lease term has ex-
pired.

I want to remind my colleagues that
both the bill we passed last year, and
the conference report had a form of the
protection that my amendment pro-
vides for debtors. Section 311 of the bill
that we are working on now is harsher
on tenant debtor than the conference
report from last year and than the
House bill that passed earlier this year.

Now let me respond to what | think
is the core of Senator SESSIONS’ objec-
tion to my amendment. He said last
week that the automatic stay is always
lifted, that the tenant never wins. So
why not just get rid of the stay. It’s
just a waste of time and money for the
landlord.

Mr. President, | have a letter here
from a debtor’s attorney named Henry
Sommer. Mr. Sommer is an expert in
consumer bankruptcy cases. He is the
author of the widely used treatise Con-
sumer Bankruptcy Law and Practice,
which is published by the National
Consumer Law Center. He indicates in
his letter that has represented thou-
sands of low-income consumer debtors
over the past 25 years. | ask unanimous
consent that Mr. Sommer’s letter be
printed in the RECORD at the conclu-
sion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. FEINGOLD. Mr. President, Mr.
Sommers heard the remarks of the
Senator from Alabama last week in op-
position to my amendment. He writes:

The statement was made that landlords al-
ways prevail in automatic stay motions.
This is not correct. In my personal experi-
ence, | doubt that landlords have prevailed
in even 20% of the cases. in most of the other
cases, the family paid the rent and the mo-
tion was either withdrawn or denied.

Mr. Sommers goes on to state:

The more important point is that in most
cases no motion is brought by the landlord.
The automatic say does what it is intended
to do. In these cases, the family that was
facing eviction cures the rent arrears and re-
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mains in its apartment. The landlord is made
whole, and the family is permitted the time
necessary to reorganize its finances.

Mr. Sommers also discusses
amendment.

To the extent there are abuses in the cur-
rent system, your amendment will provide
prompt and efficient relief by giving land-
lords a streamlined procedure that could be
pursued quickly and without an attorney.

That’s a crucial point, Mr. President,
because one of the concerns expressed
by the Senator from Alabama is the ex-
pense and inconvenience of the relief
from stay process for landlords under
current law. Mr. Sommers concludes:

Your amendment would make it impos-
sible to obtain significant delay simply by
filing a bankruptcy petition, as can occur
today. But it would not hurt the innocent
family, struggling to get its finances to-
gether, that is able to begin making rent
payments and cure its rent default.

That is really the crucial point Mr.
President. We are talking about real
people here. People who are very vul-
nerable. The Senator from Alabama ar-
gued yesterday that a landlord may
have another tenant lined up to move
into an apartment. And he said that if
my amendment were adopted, and I'm
quoting here, ““that tenant’s life may
be disrupted if the landlord can’t de-
liver the premises.” Well, Mr. Presi-
dent, what about the life of the current
tenant, very possibly a single mother
with children? For months she’s been
trying to make ends meet, but the
child support she is owned by her ex-
husband has not been coming. She
misses a few rent payments as she tries
to make sure her children are fed and
their home is heated. The landlord
starts eviction proceedings. And she is
forced to file for bankruptcy.

Now once the bankruptcy is filed,
and her other creditors are temporarily
at bay, she can pay her rent. On time
and in full. What about disruption to
her life if we put her and her children
out on the street? Do we not care about
that? If the landlord is not economi-
cally harmed, why wouldn’t we allow
her to stay in her apartment for a few
months more? Why can’t we maintain
the breathing room that the automatic
stay under current law provides? What
is so terrible about that?

Mr. President, this is the situation I
am concerned about. | want to respond
in a reasonable way to the abuses that
section 311 is supposedly designed to
address. But | don’t want to cause
undue hardship to people who are able
to pay their rent while their bank-
ruptcy case is pending.

In the spirit of compromise, | have
proposed a few other changes to the
amendment to the Senator from Ala-
bama, in response to some of the con-
cerns he and his staff have raised. We
are trying to listen very carefully to
the points that the Senator from Ala-
bama is making. First, | am willing to
have the stay lifted not only in cases
where the lease has expired and the
landlord wants to move into the prop-
erty, but also in cases where the land-
lord wants to let a member of his or

my
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her immediate family to occupy the
premises. | will expand the language in
my amendment to cover that situation.

I will also expand the language to
cover a situation where the lease has
expired and the landlord has entered
into a signed and enforceable agree-
ment with another tenant before the
bankruptcy petition is filed. That is
the situation that the Senator from
Alabama has suggested creates an un-
bearable hardship for the new tenant.
So if a new lease has been made before
the debtor files for bankruptcy, the
landlord can apply for expedited relief
from the stay.

Finally, Mr. President, it has been
suggested that some debtors will try to
game the system by filing for bank-
ruptcy the day after a rent payment is
due, thus giving themselves almost a
free month in the apartment before my
amendment would apply. | am willing
to try to stop this kind of abuse by re-
quiring debtors to pay any rent that
comes due up to 10 days before the fil-
ing of the petition.

Mr. President, | am trying to be rea-
sonable. I am going to make these
changes in a second degree amendment
and | hope the Senator from Alabama
will accept the amendment. | want my
colleagues to understand that this
amendment is designed to address the
abuses that the Senator from Alabama
has identified, but do it in a much
more reasonable way, so that we can
protect some very vulnerable people
from being thrown out on the streets at
a very difficult time in their lives.

AMENDMENT NO. 2779 TO AMENDMENT NO. 2748

Mr. FEINGOLD. Mr. President, | send
a second-degree amendment to the
desk.

The PRESIDING OFFICER.
clerk will report.

The legislative assistant read as fol-
lows:

The Senator from Wisconsin (Mr. FEIN-
GOLD) proposes an amendment numbered 2779
to amendment No. 2748.

Mr. FEINGOLD. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 1, line 5, strike all after *(23)”" and
insert the following:

under subsection (a)(3), of the commence-
ment or continuation of any eviction, unlaw-
ful detainer action, or similar proceeding by
a lessor against a debtor involving residen-
tial real property—

“(A) on which the debtor resides as a ten-
ant under a rental agreement; and

““(B) with respect to which—

“(i) the debtor fails to make a rent pay-
ment that initially becomes due under the
rental agreement or applicable State law
after the date of filing of the petition or
within the 10 days prior to the filing of the
petition, if the lessor files with the court a
certification that the debtor has not made a
payment for rent and serves a copy of the
certification to the debtor; or

““(ii) the debtor’s lease has expired accord-
ing to its terms and (a) the lessor or a mem-
ber of the lessor’s immediate family intends
to personally occupy that property, or (b)

The
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the lessor has entered into an enforceable
lease agreement with another tenant prior to
the filing of the petition, if the lessor files
with the court a certification of such facts
and serves a copy of the certification to the
debtor;

““(24) under subsection (a)(3), of the com-
mencement or continuation of any eviction,
unlawful detainer action, or similar pro-
ceeding by a lessor against a debtor involv-
ing residential real property, if during the 1-
year period preceding the filing of the peti-
tion, the debtor—

“(A) commenced another case under this
title; and

“(B) failed to make a rent payment that
initially became due under an applicable
rental agreement or State law after the date
of filing of the petition for that other case;
or

““(25) under subsection (a)(3), of an eviction
action based on endangerment of property or
the use of an illegal drug, if the lessor files
with the court a certification that the debtor
has endangered property or used an illegal
drug and serves a copy of the certification to
the debtor.”’; and

(4) by adding at the end of the flush mate-
rial at the end of the subsection the fol-
lowing: “With respect to the applicability of
paragraph (23) or (25) to a debtor with re-
spect to the commencement or continuation
of a proceeding described in that paragraph,
the exception to the automatic stay shall be-
come effective on the 15th day after the les-
sor meets the filing and notification require-
ments under that paragraph, unless the debt-
or takes such action as may be necessary to
address the subject of the certification or the
court orders that the exception to the auto-
matic stay shall not become effective or pro-
vides for a later date of applicability.”.

Mr. FEINGOLD. Mr. President, this
second-degree amendment incorporates
the modifications | just described. 1
hope it will be acceptable to the man-
agers of the bill. I have actually shared
these ideas and changes with the man-
agers and with the Senator from Ala-
bama.

If not, 1 urge my colleagues to sup-
port it.

| yield the floor.

Exhibit |

LAwW OFFICES,
MILLER, FRANK & MILLER,
Philadelphia, PA, November 10, 1999.
Senator RuUss FEINGOLD,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR FEINGOLD: | listened to
some of the debate concerning your amend-
ment that would moderate some of the land-
lord-tenant provisions of S. 625. I am writing
to let you know that some of the statements
made in opposition to your amendment are
not in my experience accurate. (I have rep-
resented thousands of low-income consumer
debtors over the last 25 years and also spend
time educating and consulting with other
bankruptcy lawyers around the country.)

The statement was made that landlords al-
ways prevail in automatic stay motions.
This is not correct. In my personal experi-
ence, | doubt that landlords have prevailed
in even 20% of the cases. In most of the other
cases, the family paid the rent due and the
motion was either withdrawn or denied.

Overall, more than 20% of landlord stay
motions probably are granted, because no
one denies that in a few cities there have
been widespread abuses (spurred by non-
attorney petition preparers, not by attor-
neys) and when landlords have gone to court
they have prevailed in almost all such cases.
However, even in these places the problem
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was being solved even without legislation. |
noticed that the figures given for Los Ange-
les county (where the abuses were worst)
were from 1996. It is my understanding that
changes in state law and in bankruptcy
court procedures have significantly reduced
the abuses since then.

The more important point is that in most
cases, no motion is brought by the landlord.
The automatic stay does what it was in-
tended to do. In these cases, the family that
was facing eviction cures the rent arrears
and remains in its apartment. The landlord
is made whole, and the family is permitted
the time necessary to reorganize its fi-
nances. Thus, even if it is true that in most
cases where landlords seek relief from the
stay, such relief is granted (no data is actu-
ally kept on the results of such motions), in
the large majority of bankruptcy cases ten-
ants catch up on their rent arrears, the land-
lord is satisfied, no motion for relief from
the stay is brought, and the family remains
in its home.

To the extent there are abuses in the cur-
rent system, your amendment will provide
prompt and efficient relief by giving land-
lords a streamlined procedure that could be
pursued quickly and without an attorney.
Your amendment would make it impossible
to obtain any significant delay simply by fil-
ing a bankruptcy petition, as can occur
today. But it would not hurt the innocent
family, struggling to get its finances to-
gether, that is able to begin making rent
payments and cure its rent default.

Please contact me if you need further in-
formation about tenants in bankruptcy.

Very truly yours,
HENRY J. SOMMER.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ala-
bama.

Mr. SESSIONS. Mr. President, | ap-
preciate the work of the Senator from

Wisconsin. | know he cares deeply
about this issue. He has made some
changes in the previous amendment

that make the bill more palatable.
However, it still runs afoul of common
sense and efficient operation of the
bankruptcy system. Furthermore, it
will allow abuse of the system in a way
that is unjustified and unprecedented
in terms of any other creditor of a per-
son who goes into bankruptcy.

We are asking a landlord for certain
periods of time to extend free rent,
when the grocer is not required to give
free groceries and the gas station is not
required to give free gas.

Let me make a few points about this
matter. It is a subject of great abuse in
the United States. That is why we are
here. The bankruptcy law was last
amended in any significant fashion in
1978. Since that time, we have found
that a large bankruptcy bar has devel-
oped. This has been very good in many
ways, but also this skilled, experienced
and specialized bar has learned how to
utilize the Federal bankruptcy laws to
maximize benefits for their clients, as
they believe it is their duty to do. In
the process, they have created abuses
of innocent creditors and landlords,
among others.

That is not what we are about. Our
responsibility, as a Congress, is not to
blame the lawyers, is not to blame the
tenants who take advantage of these
things. The responsibility of Congress
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is to pass laws that are not easily
abused and that end in just results.

One of the most abused sections of
the bankruptcy law has been the land-
lord-tenant situation. First, eviction
procedures are set forth in the laws of
all 50 States. One cannot simply throw
somebody out of their apartment. One
has to file an eviction notice, go to the
State court, prove the case, and even-
tually get the tenant out. Many believe
that process is far too prolonged and
far too costly. That is what the law is.
In many instances, it is good because it
provides tenants opportunities to get
their affairs together.

With the current bankruptcy law,
tenants have responded to ads in news-
papers and fliers passed out in neigh-
borhoods and throughout the commu-
nities. Those ads say: Up to 7 months
free rent. Call us; we will take care of
you. We guarantee you 2 to 7 months of
delays in payment of your rent and
guarantee you will not be evicted
under those circumstances.

How can that happen? Say a person is
behind in his rent and also behind in
other payments, and people have filed
lawsuits against him, and he or she has
gone to the lawyer to ask what to do,
and the lawyer files for bankruptcy.
Maybe the lease the person had with
the landlord has already expired.
Maybe it requires him to pay his rent
monthly, and it has been 4 or 5 months
since the rent has been paid, and the
landlord has already commenced evic-
tion actions against the tenant. When
that happens, the matter normally
goes forward in State court.

Under normal State laws for removal
of someone who does not pay their
rent, when a bankruptcy court is in-
volved, the eviction case is stayed; an
automatic stay is issued. The landlord
cannot proceed with that eviction until
the stay is lifted in the bankruptcy
court. Once that happens, the landlord
can go back to State court and con-
tinue with his lawful eviction actions.

This has caused quite a bit of gaming
of the system. For example, 1 will
share with Members some statistics
from California. The Los Angeles Coun-
ty Sheriffs Department estimates that
3,886 residents filed for bankruptcy in
1996 simply to prevent the execution of
valid court-ordered evictions. The sher-
iff has the responsibility of actually
evicting the tenant. The Sheriffs De-
partment of Los Angeles said these
3,886 bankruptcy petitions represent
over 7 percent of all the eviction cases
handled by the department and that
losses have been estimated at nearly $6
million per year in that county. Some
people routinely flaunt that automatic
stay provision—lawyers do—that ad-
vertises that persons may live rent free
by filing bankruptcy.

One bankruptcy flier sent out said
for a fee the lawyers will use more
moves than Magic Johnson to prolong
the eviction process.

This is not good. A judge in Cali-
fornia has dealt with this matter over
and over again, and in an opinion, this
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is what Judge Zurzolo in the Central
District of California had to say about
the evictions and how he believes how
meritless they are. This is from his
written opinion:

. . the bankruptcy courts . . . are flooded
with chapter 7 and chapter 13 cases filed
solely for the purpose of delaying unlawful
detainer evictions. Inevitably and swiftly
following this in bankruptcy court, the filing
of these cases, is the filing of a motion for
relief of stay by the landlord.

After the bankruptcy is filed and the
eviction notice is stopped, the landlord
has to go into bankruptcy court with
his lawyer and file for relief from stay
and say: Look, | have not been paid
rent for many months; the tenant is in
violation of the lease; there is no asset
of which the bankruptcy court has ju-
risdiction. Bankruptcy judge, allow me
to proceed with my eviction.

Or the landlord will say: The lease
has expired. The tenant has been here a
year. In month 14, the lease expired. He
did not extend the lease. | want to re-
move him.

This is what the judge continues to
say in his opinion:

These relief from stay motions are rarely
contested and are never lost. Bankruptcy
courts in our district hear dozens of these
stay motions weekly, none of which involves
any justiciable controversies of fact or law.

I don’t know about the individual
who says he represented a lot of cases
and said he won some of the motions,
but | don’t believe they ought to be
winning them under the law if the
lease has expired, and that is what our
amendment says. If the lease has ex-
pired, there cannot be an asset of the
bankruptcy estate, and if there is no
asset for the bankruptcy court to take
jurisdiction over, it has no ability to
issue any stay orders to protect or stop
any litigation that is ongoing.

That couldn’t be the case. If the lease
is behind and the payments have been
so far delayed that the lease has been
violated and, likewise, the tenant has
no property interests, there is no asset
before the bankruptcy court over
which the bankruptcy court has juris-
diction. The bankruptcy court essen-
tially has jurisdiction only over the as-
sets, to make sure when a person can-
not pay his debts, all the assets are
brought into the pot and the people
who should receive the money from the
estate get it in proper order.

We are talking about monumental
abuse. This is a loophole that has been
expanded over and over again. We are
seeing record numbers of filings. Many
people are filing bankruptcy solely for
this protection.

Senator FEINGOLD’s amendment,
which he has worked hard to improve,
is better than before, but is still unac-
ceptable and still creates an unjust sit-
uation. For example, if a debtor owes
rent and files for bankruptcy, he can
wait until after his rent is due and
then file it and have 15 days before his
first rent payment is due. Then he
could make that payment and not
make any more payments and remain
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on this property—maybe even when the
lease has expired he can stay there—
and not pay the next month’s rent.

This is the problem | have been talk-
ing about. He has 2, 3, 4 months now.
His lawyer is advising him how to do
this. His lawyer is going to advise him,
first of all: Pay me. Pay your lawyer
and do not pay your other debts until
you have to. The debtor will do that.
Then the landlord has to get a lawyer
to file a certificate of failure to pay
rent, and once that has been approved
by the court, after a further delay of 15
days, then he has to go back to State
court, now months behind schedule,
and pick up again his legitimate evic-
tion notice.

Bankruptcy court ought not be for
that purpose. If the people of the
United States want to provide individ-
uals without assets a place to live,
then we ought to do so. In fact, we do
that. We have low-rent housing for peo-
ple with low income or rent-free hous-
ing for people who cannot afford it. We
have benefits for people who do not
have housing. But why should an
American citizen, a landlord, be re-
quired to provide to a tenant, who has
violated his lease, an asset rent free
that we in the U.S. Congress are not
willing to fund? If it is so easy and it
costs so little, why don’t we pay for it?
Why don’t we tax American people to
pay for other people’s rent? We are
doing that to a degree right now.

I do not believe that is a legitimate
approach to the matter. It is not com-
mon sense. It is not what American law
is about. When you are in a Federal
court, in a bankruptcy court, or a
State court, if you have a lease, that is
a contract, and if you violate that
lease, then you lose the benefit of the
contract.

This is so basic and fundamental that
I do not know how we in this Congress
can think we can pass a law that
makes American citizens responsible
for someone to have a place to live
when they are not paying for it.

We have a number of different provi-
sions in State law that allow tenants
rights to hold on and refinance and
maybe keep the place in which they
live. That is all right. | want to con-
tinue that. If people want to change
that, go to your State court, change
your eviction laws in your State, and
take it to your State legislature.

Let’s not make the bankruptcy law
become a policy of social engineering
to decide who should get special bene-
fits and who should pay for those bene-
fits. In effect, it is a tax. The landlord
who loses this money is a person who is
taxed. Indeed, we may have landlords
going bankrupt if tenants do not pay
rent.

Two-thirds of rental residences in
America today are four units or less.
That means we have an awful large
number of our grandparents and broth-
ers-in-law who may have a duplex or
garage apartment and are renting them
to people, and all of a sudden, some-
body does not pay. They cannot get the
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tenants out. The landlords are not re-
ceiving any money. Two, 3 months go
by, and finally the landlord files for
eviction. Boom, the tenant files for
bankruptcy. Then, the landlord has to
hire a lawyer to go to bankruptcy
court, and that is another 2, 3 extra
months delay. The landlord is without
rent for 2, 3 months, and they still do
not have their property back.

This is an abuse of bankruptcy law,
and this legislation is designed to fix
it. This bill does not change sub-
stantive landlord tenant law. Rather,
it is a change in that if certain cir-
cumstances exist, the landlord does not
have to hire a lawyer to go to Federal
bankruptcy court to get relief.

It says there is an exemption from
the automatic stay if the eviction pro-
ceeding was started prior to the filing
of the bankruptcy. If the landlord had
already filed for eviction before the in-
dividual files for bankruptcy, the evic-
tion process can continue as it would
have normally.

In addition, the bill says the auto-
matic stay does not apply if an evic-
tion proceeding was based on the fact
that the lease had already been termi-
nated. It was a year’s lease, and you
are in month 13, 14, 15, 16 and no pay-
ments have been received and the land-
lord wants to lease to another tenant.
It is the landlord’s property. The ten-
ant has no property rights. His lease
has expired, for heaven’s sake.

| say to Senator FEINGOLD, | respect
his concern for these matters. States
do provide protections for persons who
have difficulty paying their rent.

Also, many landlords all over Amer-
ica try to work with their tenants.
They do not want to change tenants if
they are happy with a tenant. If they
can help work out the tenant’s pay-
ments, for previous months, that is a
courtesy extended by small landlords,
two-thirds of whom have four units or
less. Those courtesies can turn sour in
a hurry if, after months of working
with a tenant, the tenant becomes fur-
ther and further behind in rent. Boom,
a bankruptcy petition is filed; boom,
they are stayed from eviction; months
go by and the landlord has to hire a
lawyer and great cost is incurred. This
is an abuse of the system, and | must
oppose this amendment.

The PRESIDING OFFICER (Mr.
SMITH of Oregon). The Senator from
Wisconsin.

Mr. FEINGOLD. Mr. President, | am
disappointed in the response of the
Senator from Alabama. His comments
to the effect that the only thing we
should be considering is State laws
having to do with leases and contracts
almost suggests to me he does not be-
lieve there is any role for Federal
bankruptcy law.

Bankruptcy law is contemplated in
the U.S. Constitution. It certainly was
not understood there would be no role
at all for Federal bankruptcy law to
have an impact on people’s lives in our
States, whether it be Alabama or Wis-
consin. The automatic stay is an inte-
gral part of the federal bankruptcy
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laws and its purpose is not just to pro-
tect the property of the estate but also
to provide some breathing room for the
debtor.

I will be the first to concede to the
Senator from Alabama that one of the
concerns in bankruptcy has to be mak-
ing sure creditors get paid as much as
possible and as efficiently as possible.
That is legitimate. And a second im-
portant concern is to make sure people
do not abuse the bankruptcy system.

But the concern the Senator from
Alabama refuses to address, refuses to
discuss, is that the bankruptcy law is
supposed to help people get back on
their feet. | will tell you that one lousy
way to help people get back on their
feet is to kick them out of their apart-
ments, when it serves no financial in-
terest of the landlord for that to hap-
pen.

The Senator from Alabama simply
refuses to address the example | gave of
a single woman with children, who is
not getting her child support, who
wants to and is prepared to pay her
rent and is simply running into trouble
and is ready to pay it again after she
files for bankruptcy and has a stay
against her other creditors. In the
world that the Senator from Alabama
portrays, this person loses out. This is
deeply troubling to me.

What more can you do than listen to
a colleague give hypothetical after hy-
pothetical after hypothetical about
what might be wrong with the amend-
ment and try to specifically address
those concerns? That is exactly what |
have done in making the changes con-

tained in my second degree amend-
ment.
So, yes, efficiency in preventing

abuses is an important principle. Let
me review: The Senator from Alabama,
both in committee and on the floor,
has attempted to suggest that all kinds
of abuses will still continue under the
amendment that we have. The trouble
is, the abuses he cites and the statis-
tics he cites are all irrelevant to my
amendment. My amendment will pre-
vent the abuses.

He talks about the abuse of lawyers
who do repeat filings, especially in Los
Angeles County. We addressed that.
Under our amendment, if you do mul-
tiple filings, you are out of luck; the
stay is lifted automatically. Essen-
tially, the provisions of the bill that
the Senator from Alabama prefers
apply in that situation.

In committee he argued against my
amendment by saying: What happens if
a landlord wants to move back into his
own place? All right. We took care of
that. We address that concern in the
amendment. But then he says: What
happens if his brother wants to move
into the place? Well, we took care of
that concern in this second degree
amendment that | just offered.

Here is another example, because in-
stead of admitting that we have actu-
ally dealt with some of these
hypotheticals, he says: What happens if
the landlord has a signed agreement for
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a new lease prior to the filing of the
bankruptcy? We addressed that con-
cern too, but that still isn't good
enough.

But | tell you what frustrates me the
most. The Senator from Alabama keeps
saying that people will live rent free. It
is as if | have said nothing here on the
floor at all. It is as if | have not said,
time after time after time, that under
my amendment a tenant cannot live
rent free for 5 or 6 months, as the Sen-
ator has suggested. After filing for
bankruptcy, if you do not pay your
rent as it comes due, you are out of
there under my amendment.

So what is all this talk about abuses,
when in each and every hypothetical
the Senator has proposed in committee
or on the floor we have addressed his
concern? We have addressed abuse. We
have addressed the fact that the sys-
tem has to be efficient.

But what has not been addressed and
what this amendment is trying to deal
with is what the Senator from Ala-
bama simply ignores. He gives no hope;
he gives no alternative to the person
that | describe: the woman with chil-
dren, who is not getting her child sup-
port, who is willing and able to pay her
rent once she files for bankruptcy, but
the Senator from Alabama would have
her booted out of her apartment with
her kids at the very moment when she
is trying to get back on her feet.

So | urge the Senator from Alabama
to actually review all of my attempts
to try to address his concerns so that |
can feel at least that this has been a
process where he has raised concerns
that he was worried about and we tried
to deal with them. That is what we
have been doing in debating and modi-
fying this amendment.

I know on other issues we have been
able to do that with the Senator, and |
appreciate that. But | urge him, surely
there has to be a better answer than
just ““tough luck” for these individuals
who | have described, who are not in a
position where they are going to abuse
the system, who cannot get month
after month of free rent living, because
that is exactly what we dealt to pre-
vent in the amendment. We have spe-
cifically dealt with the problem of a
person who tries to get more than 1
month of rent free.

The whole problem with this overall
bill is sort of symbolized by this de-
bate. There needs to be some balance. |
have recognized, in that spirit, the call
of the Senator from Alabama for more
efficiency, the call of the Senator from
Alabama for preventing abuses. But
where is the balance? Where is the rec-
ognition that there are human beings
with limited resources who may need
the opportunity to stay in that apart-
ment and pay the rent after the bank-
ruptcy is filed?

Mr. President, | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. | do thank the Sen-
ator from Wisconsin for accepting
some changes because of my objections
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to his last amendment. As | indicated
earlier, |1 think he did respond to a
number of those. But | also think he
fairly clearly made the arguments |
made a few minutes ago. | made those
the last time his amendment came up
also; and those were not addressed.
They still remain a fundamental flaw.

Mr. FEINGOLD. Will the Senator
yield for a question?

Mr. SESSIONS. Yes.

Mr. FEINGOLD. What objection do
you have?

Mr. SESSIONS. My concern is that
there is fundamentally no legal basis
for a stay in bankruptcy court of a
lease that has expired or a lease that
has been breached by lack of pay-
ment—since there is none, then the
landlord ought not to have to hire a
lawyer and go to bankruptcy court. So
I continue to have that concern. But
the Senator from Wisconsin has repeat-
edly said the tenant would be able to
remain on the property, but only if
they paid rent.

Let me give you a hypothetical.

On October 1, the tenant’s rent is
due. The tenant does not pay. On Octo-
ber 11, he files bankruptcy. On Novem-
ber 1, the rent is due; and it is not paid.
On November 1, the landlord imme-
diately files his notice in the bank-
ruptcy court. And then 15 days are al-
lowed to go by, presumably so the ten-
ant could file some other complaint in
bankruptcy court, some other delay or
motion. And 15 days go by; and on No-
vember 16, the stay of the eviction pro-
ceedings is lifted. Then the landlord
has to go back to the State court again
to pursue his eviction notice, which
has been stopped, which has probably
fallen behind the 10,000 other cases in
that State court system. And now the
landlord has a hard time bringing it up.

So | would suggest to you, it is quite
possible that the tenant could have 6
weeks rent free. | made the comment
about ‘“‘rent free’” because | will show
this advertisement right here in San
Bernadino: ““7 months free rent.” That
is what is being advertised in the
paper:

No matter how far you are behind in your
rent. We guarantee you can stay in your apt.
or house for 2-7 months more without paying
a penny!!! Find out how. We can stop the
Sheriff or Marshall and get you more time.

Mr. FEINGOLD. Is the Senator aware
that our amendment would prohibit
what you are reading right there?

Mr. SESSIONS. It does not exactly,
but it gives them at least a month and
a half—if not 2 months, a month and a
half.

Mr. FEINGOLD. Isn’t it a fact——

Mr. SESSIONS. In addition, it still
allows the abuse of forcing the landlord
to go to two different courts to pursue
a legitimate—

Mr. FEINGOLD. If I could follow up,
under the scenario you described, isn’t
it true that you are talking about a
maximum of 6 weeks, and not 6
months? Wouldn’t you concede that?

Mr. SESSIONS. Under this scenario,
it is clearly 6 weeks, if everything goes
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perfectly for the landlord. It is guaran-
teed 6 weeks under these cir-
cumstances.

Mr. FEINGOLD. | would suggest to
the Senator, you described the most
egregious and extreme possibility
under our amendment. And you were
talking about 4 months, 5 months, 6
months. Not only is that not accurate,
that is clearly not my intent.

My intent, as | have indicated time
and again, is to try to make sure a per-
son who is in this position has to pay
that rent once they file for bank-
ruptcy, and keep paying it or else they
are out of luck. And the goal, just so it
is clear to the Senator from Alabama,
is obviously not to create that kind of
scenario you described. If fact, you just
made our case, that the maximum ex-
posure there would probably be about 6
weeks, not 6 months, as you suggested.

Mr. SESSIONS. Mr. President, | be-
lieve | have the floor.

The PRESIDING OFFICER. The Sen-
ator from Alabama has the floor.

Mr. SESSIONS. Under most State
eviction proceedings, a tenant who de-
sires to stay on the property can main-
tain possession of that rental property
45 to 60 days. There are many rights
and remedies for tenants. But at some
point, the ability to stay without pay-
ing rent has to be ended. When you
take that 45 to 60 days, and then file a
bankruptcy petition, and then get an-
other 6 weeks on top of that—and that
is assuming everything goes smoothly,
that the landlord can find a lawyer who
will go to bankruptcy the first day he
calls one, and who can get down there
and file the proper petition or get his
certificate filed. Maybe the landlord’s
lawyer does not understand how to file
one of these certificates, and ends up
billing him $250 or $300 for filing the
darn thing, when, in fact, as the Sen-
ator, who is an excellent lawyer,
knows, bankruptcy court has jurisdic-
tion over property. It is the estate of
the person who is filing. If there is no
property, there is no estate, which is
the case where the lease has expired, or
the case where the lease has been
breached by lack of payment. Then the
bankruptcy court can’t legitimately
issue an order affecting that property.
The bankruptcy judge can never issue
an order under those circumstances. So
why make somebody go to bankruptcy
court to file these petitions if it will
not do anything other than cost the
landlord more money to delay the evic-
tion and cost that person money?

If we in the Congress want to fund
people who can’t pay their rents and
give them emergency funding, some-
thing like that, that is a matter to de-
bate. | don’t think we ought to tax pri-
vate citizens to support individuals in
this fashion when their contractual
rights have been ended. We have to
make sure our bankruptcy system is a
good, tight, legal system and not a so-
cial service agency.

We give certain rights and benefits to
debtors under bankruptcy law. We
allow a person who has tremendous
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debts to walk in and wipe out every
one of those debts. Unless their income
is above the median income and they
can pay back at least 25 percent of
their debts, they can go in bankruptcy
court and never pay anybody they owe.
They do not have to pay their garage
mechanic who fixed their automobile
for them, not their brother-in-law who
loaned their family money when they
needed it, not their mother, not their
credit card company, not their bank,
not their doctor, not their hospital,
just wipe them all out because we be-
lieve people ought not be crushed under
a weight of debt.

I do not believe we would expect the
gas station to give free gasoline to
somebody who has filed bankruptcy. |
don’t believe we would expect the gro-
cery store to give free groceries to
somebody who filed bankruptcy. Nei-
ther should somebody who has violated
his lease, is subject to eviction under
the appropriate State law, be given free
rent, even for a month and a half, per-
haps more. That is what our concern is.

I understand the Senator’s great pas-
sion for this circumstance, but | be-
lieve this would be a step backward. It
would allow an abuse to continue
which we need to eliminate. | hope the
Members of this body will reject the
amendment.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, | ap-
preciate the comments of the Senator
from Alabama. Frankly, this isn’t real-
ly about a great passion on this issue.
All I am trying to achieve is some bal-
ance. | do think landlords should be
paid their rent. | do think it is terrible
when people abuse the system.

But in case after case where the Sen-
ator from Alabama has presented an
abuse, we have tried to address it.
What it all came down to, when | asked
him what he still objected to, was that
he fundamentally doesn’t believe in the
principle behind the bankruptcy sys-
tem, which is giving people an oppor-
tunity to get back on their feet and
providing a little breathing room in
the case of the type of person | de-
scribed.

I described a single woman with chil-
dren who is not getting her child sup-
port, who is in danger of being booted
out of that apartment. When the Sen-
ator responds, he talks about the peo-
ple who game the system, people who
have different debts all over the place
and who can hire sophisticated attor-
neys. That is not who we are talking
about.

In fact, | refer back to Mr. Sommer’s
summary of what my amendment
would do. The amendment is actually
perfectly tailored to the situation of
the person who can’t hire a lawyer or
afford a lawyer. That is who we are
talking about. We are talking about
people who certainly are not sophisti-
cated enough or able to game the bank-
ruptcy system. They are not in that
category at all. They are people who
simply want to stay in their apart-
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ment. They have financial problems,
but once they file for bankruptcy, they
want to be able to start paying that
rent again.

Let me read what Mr. Sommer said.
He is not a person who works on bank-
ruptcy. He is a distinguished author on
bankruptcy law. He wrote to me:

To the extent there are abuses in the cur-
rent system, your amendment will provide
prompt and efficient relief by giving land-
lords a streamlined procedure that could be
pursued quickly and without an attorney.

Let me reiterate that. So much of
the argument of the Senator from Ala-
bama is premised on the idea that this
is somehow a sweet deal for lawyers.
What this expert says is that these pro-
visions allow this kind of opportunity
for a person who needs it without an
attorney. He writes:

Your amendment would make it impos-
sible to obtain any significant delay simply
by filing a bankruptcy petition, as can occur
today.

This expert makes it very clear that
this is a significant improvement over
current bankruptcy law, of which the
Senator from Alabama is critical. Even
with my amendment, he says it is al-
most impossible to obtain any signifi-
cant delay simply by filing a bank-
ruptcy petition. He concedes that some
of that could happen today, as the Sen-
ator from Alabama has pointed out.

Here is the last line, the critical
piece that the Senator from Alabama
simply won’t address, when it comes to
one of the purposes of Federal bank-
ruptcy law. Mr. Sommer says:

But it would not hurt the innocent family,
struggling to get its finances together, that
is able to begin making rent payments and
cure its rent default.

That is all 1 am trying to do, to get
some balance here so that an innocent
family that is trying to get its act to-
gether and finances together doesn’t
get booted out of its apartment.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. Mr. President, | ap-
preciate the statements of the distin-
guished Senator from Wisconsin. | will
offer for the record three advertise-
ments that are not particularly un-
usual. One | read from earlier, how
they can stop the sheriff and get you
more time. Call us if you lost in court.
Don’t give up. Call us. We will give you
more time.

In other words, if you have had your
eviction proceedings that every other
citizen gets, come down and file bank-
ruptcy and we can get you more time,
even though we can wipe out all your
debts. A person can then begin to find
another place to live, he has no other
debt, no old debts to pay. He can afford
to make the rent payments, and maybe
a landlord will let him stay.

Here is another advertisement, from
Los Angeles: Stop this eviction, from 1
to 6 months. | know under the Sen-
ator’s amendment it might not take
quite as long. He would cut that time
down. But he said from 1 to 6. But
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under his amendment | just went
through, wouldn’t the Senator agree, it
is at least a month to 6 weeks?

Mr. FEINGOLD. Mr. President, | ask
the Senator, didn’t we come to the con-
clusion that we are talking 6 weeks and
not 6 months? Would the Senator con-
cede that is a big difference, 6 weeks
versus 6 months?

Mr. SESSIONS. Not if you depend on
the rent every month, as many people
do who rent out their garage.

Mr. FEINGOLD. Isn’t there a sub-
stantial difference between 6 weeks and
6 months of rent? | would say that is
significant.

Mr. SESSIONS. It is significant if
you don’t get rent for 2 months or 1
month or 6 months, if you need it.

The Senator suggests these people
are not trying to game the system.
They are not sophisticated in all of
this. They go to lawyers. They take ad-
vertisements like this. Those adver-
tisements will still be there. They tell
tenants how to do this. They are
shocked when the lawyer says, don’t
pay any more on your credit card.
Don’t pay any more at the bank. Don’t
pay any more of your debts. Take your
next paycheck, give it to me, and | will
wipe out everything you owe.

I ask unanimous consent to have
printed in the RECORD these three doc-
uments.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

7 MONTHS FREE RENT
100% GUARANTEED IN WRITING

No matter how far you are behind in your
rent. We guarantee you can stay in your apt.
or house for 2-7 months more without paying
a penny!!! Find out how. We can stop the
Sheriff or Marshall and get you more time. If
the Sheriff or Marshall has been to your
home, don’t panic CALL US! If you lost in
court don’t give up. Call us and we’ll get you
more time.

Call Now (213) * * * All counties (Orange,
Riverside, San Bernardino, Ventura, etc.) are
open 24 hours. Call us and we’ll give you our
toll-free number (800 * * *). If all lines are
busy please call (213) * * * for the location
nearest you.

TENANT ORGANIZATION, INC.

Dear Tenant, As you know your landlord
has filed for your eviction. Chances are
you’ll have to move! How long until you are
forced to move depends on you.

The TENANT ORGANIZATION can legally
stop your eviction for up to 120 days at rock
bottom prices. ALL WITHOUT HAVING TO
PAY RENT OR APPEAR IN COURT!

We are not a foundation or a National bu-
reau we are the only TENANT ORGANIZA-
TION in Southern California. Our prices are
the lowest with the best service and quality
you can find. For example we will prepare
and file a Chapter 7 or 13 Bankruptcy Peti-
tion for only $120. This is a Federal Restrain-
ing Order that will delay your eviction for an
average of 2 months. That is not all! We have
more moves when it comes to prolonging
your eviction. more moves than MAGIC
JOHNSON!

REMEMBER THE TENANT ORGANIZATION CAN
HELP You EVEN IF:
You have lost in Court.
Attorneys or even Judges order you to move.
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Legal Aid can’t help you and says you must
move.

Your situation seems hopeless, JUST CALL!

A very urgent warning! Beware of strang-
ers showing up at your front door unexpected
and uninvited offering a legal service for
your money. Usually these con men and rip
off artists will claim to be attorneys or sent
by the court. If you are approached by any of
these people report them to your local police
department. Don’t become their next victim!

QUALITY
NEED MORE TIME TO MOVE?

Public records indicate that you are being
SUED in the Los Angeles Municipal Court as
a party to an Unlawful Detainer Action.

California Law requires that you file an
ANSWER to the Complaint Within 5 Days of
being served by the Landlord or be forcibly
evicted from the premises that you now oc-
cupy. For as little as $20.00 you can begin to:

STOP THIS EVICTION FROM 1 TO 6 MONTHS

Whether you appear in the Municipal
Court or not, there are Federal Laws which
will assist you in your efforts to stop this
eviction. A Federal Court Restraining Order,
which is automatic upon filing, will imme-
diately stop the Municipal Court, all Mar-
shall’s or Sheriff’s from continuing this evic-
tion.

Prompt Action in this Matter is Necessary
Failure to respond to this most urgent mat-

ter may result in your Immediate Evic-

tion.
For Assistance in filing your answer or ob-
taining an Automatic Restraining Order

Call 24 hr. 7 days a week

Mr. SESSIONS. One of the things
Senator GRASSLEY has done in the bill,
and the Senator has mentioned, is to
provide that you do not have to have
an attorney in bankruptcy court for
most of the actions that will take
place. This is indeed a good step for-
ward. You would not have to have an
attorney in this landlord tenant situa-
tion. | would suggest that for the aver-
age small apartment owner who gets a
notice that he is to stay his eviction
procedures, and he has a lawyer who is
doing the eviction procedures, he is
going to ask his lawyer: What is this?
What can you do to get this stay lifted?
The landlord is going to hire a lawyer
and end up spending several hundred
dollars to get this matter taken care
of, when ultimately, the procedure is
such that there will be no legal basis
for the filing of the complaint in the
overwhelming number of cases.

I understand the Senator’s concern. |
believe this bill, as written, will pro-
vide all the protections the States have
given to tenants. | believe we have a
responsibility to see they have protec-
tions, that they can defend their inter-
ests in court before being thrown out of
their apartments.

And, indeed, that is the law in every
State in America today. But | do not
believe we ought to allow those who
file bankruptcy to have substantial
benefits over those who don’t file bank-
ruptcy, who are managing somehow, in
some way, on the same income, to pay
their debts. | don’t believe they should
have a superior advantage. | don’t be-
lieve landlords who are going to lose in
this bankruptcy proceeding, no telling
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how many months rent, should be re-
quired to fund additional rents. If this
body wants to pay them to allow peo-
ple to stay, it is OK; otherwise, it is
not.

| yield the floor.

SATELLITE TELEVISION SERVICE

Mrs. LINCOLN. Mr. President, | rise
today on behalf of the 570,000 satellite
viewers in the State of Arkansas who
would like to watch local news broad-
casts over their satellite dishes. Since |
began serving in the Senate in Janu-
ary, | have received more phone calls,
letters, and postcards regarding sat-
ellite television service than about
Federal spending, crime, health care,
or many of the other important issues
we have debated this year.

Many constituents complained to me
earlier this year after they lost some of
their network signals due to a court
order. Others have been worried they
will lose part of their service by De-
cember 31. | have kept all of these con-
stituents informed about developments
with the bill that would let them keep
their full satellite service.

When we passed the bill—which most
people refer to as the Satellite Home
Viewer Act—by unanimous consent in
May, | told my constituents their prob-
lems would soon be resolved. Then, as
the summer days got shorter and the
leaves began to fall, | told them to just
be patient. | said, “‘It will be just a few
more weeks,” because members of the
conference committee had begun to
meet.

Now, as we rush to conclude the leg-
islative session, my constituents, and
millions of others across the country,
are still waiting. | now share their
anger with what they perceive as
Washington interfering with their ac-
cess to information and entertainment.
I have been told there is only one Sen-
ator who is holding up the process of
passing a bill that would permit sat-
ellite viewers to receive local network
signals over their satellite dishes. This
is especially frustrating considering
the House of Representatives has over-
whelmingly approved a bill by a vote of
411-8.

In my opinion, it is so unreal that
those who stand in the way of this leg-
islation would think that as we rush to
finish the important task of funding
the Federal Government, they can Kill
this bill in the 11th hour and no one
will notice. I am here to bear witness
that people will notice. As many as 50
million people will notice because that
is how many people risk losing part of
their satellite service if we do not com-
plete action on the satellite bill before
the end of this session.

The satellite TV conference report is
the product of hard-fought and very ex-
tensive negotiation among conferees.
The provision that one Senator has ex-
pressed concerns about is especially
important for residents of rural States.
The local broadcast signal provision in
the satellite bill would create a loan
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guarantee to bring local channels via
satellite into small television markets.
Without this loan guarantee, there is
little chance that any corporation will
make a business decision to launch a
satellite that would enable it to beam
local television signals into rural com-
munities. Local broadcasters provide
people with local news and vital details
about storm warnings and school clos-
ings. People in rural communities need
access to this information. They de-
serve no less.

It is important to note that this loan
guarantee will not cost the taxpayers 1
cent because a credit risk premium
would cover any losses from default on
the federally backed private loan.

This rural provision should stay in
the satellite bill, and we should vote on
this bill in the light of day rather than
sneaking a whittled-down version into
an omnibus package.

I hold in my hand a letter signed by
a bipartisan group of 24 Senators urg-
ing the majority leader to file cloture
on and proceed to the satellite bill.
After we delivered the letter, five addi-
tional Senators called my office seek-
ing to sign it. | understand that an-
other letter supporting the rural provi-
sion may be circulating as | speak.

Mr. President, | urge the majority
leader to listen to the will of the people
and to the majority of the Members of
this body. Let us vote on this today.

Mr. LEAHY. Mr. President, if | could
take a moment to comment, | com-
pliment Senator LINCOLN for her com-
ments. | totally agree with her. There
was a long and difficult conference. It
was the Intellectual Property Commu-
nication Omnibus Reform Act—a long
and difficult conference. We had a lot
of give and take. We had conferees
from two Senate committees. It be-
came a Rubik’s Cube, where everybody
had to give something. We got it
through, and it passed. | believe my
friend said the vote in the House was
411-8. In my little State, we have 70,000
homes with satellite dishes that will be
left dark if we don’t get this. There are
12 million nationwide.

I hope we can do this before we go
out. The heavy lifting has already been
done. It was done in the committee of
conference. The distinguished Senator
from Arkansas made very clear
throughout that whole time the needs
of her constituents, as have other Sen-
ators. | hope that whether they are sit-
ting in a farmhouse in Vermont, a
home in Arkansas, or anywhere else, if
on New Year’s Eve they want to watch
the festivities by satellite, they can do
that. | compliment the Senator.

The PRESIDING OFFICER. The Sen-
ator from Oregon is recognized.

PRESCRIPTION DRUGS

Mr. WYDEN. Mr. President, | wanted
to take a few minutes to talk, as | have
on several occasions recently, about
the issue of prescription drugs and the
Nation’s elderly. You certainly can’t
open up a major publication these days
without reading about this issue.
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The New York Times, on Sunday
last, had an excellent article. Time
magazine, which came out in the last
couple of days, had a lengthy discus-
sion of prescription drugs and seniors.
These are all very captivating discus-
sions, but almost all of them end with
the author’s judgment that nothing is
going to get done in Congress about
this critical issue. They go on and on
for pages and, finally, the author winds
around to the conclusion that this
issue has been tied up in partisanship
and the kind of bickering that you see
so often in Washington, DC. There you
have it. Case closed. Lots of arguing
but no relief for the Nation’s older peo-
ple. Lots of politics but no results.

So what | have been trying to do, in
an effort to break the gridlock on that
issue, is to come to the floor of the
Senate and talk specifically about a bi-
partisan piece of legislation, the
Snowe-Wyden bill, which has received
what amounts to a majority of Sen-
ators’ support at this point because
they have already voted for the funding
plan that we envisage, and to talk
about how the Senate could come for-
ward with real relief for the Nation’s
older people and do it in a bipartisan
way.

As part of the effort to break the
gridlock, as this poster next to me in-
dicates, | hope seniors will send to each
of us copies of their prescription drug
bills. As a result of seniors and their
families being involved in this way,
this will help to bring about a bipar-
tisan effort in the Senate and actually
win passage of the legislation and bring
about relief for older people.

The Snowe-Wyden legislation is
called the SPICE bill, the Senior Pre-
scription Insurance Coverage Equity
Act. It ought to be a subject Members
of Congress know something about be-
cause the Snowe-Wyden bill is based on
the Federal Employees Health Benefits
Plan. It is not some alien, one-size-fits-
all Federal price control regime but
something that offers a lot of choice
and alternatives and uses the forces of
the marketplace to deliver good health
care to Members of Congress and their
families.

Senator SNOWE and | have essentially
used that model for the approach that
we want to take in delivering prescrip-
tion drug benefits for the Nation’s
older people. Fifty-four Members of the
Senate, as part of the budget resolu-
tion, said they would vote for a specific
way to fund the legislation. What |
have tried to do is come to the floor on
a number of occasions recently and as
a result of folks reading this poster and
sending copies of their prescription
drug bills to us individually in the Sen-
ate in Washington, DC, | hope to be
able to show the need in our country is
enormous and to help catalyze bipar-
tisan action.

Tonight, in addition to reading brief-
ly from some of the bills I have re-
ceived in recent days, | am going to
talk a little bit about how it is not
going to be possible to solve this prob-
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lem unless the approach the Senate de-
vises, in addition to being bipartisan,
addresses the question of affordable in-
surance. For example, this Time maga-
zine article that came out today—a
very interesting and very thoughtful
piece and | commend the author for
most of what is written—talks about
the role of the Internet. It says there
are going to be a variety of proposals
debated on the floor of the Senate. But
with the Internet, people are going to
just try to go out and buy prescription
drugs and it goes into various details
about how seniors can buy prescrip-
tions on line.

| was director of the Gray Panthers
at home in Oregon for about 7 years be-
fore | was elected to the Congress. Suf-
fice it to say, | can assure you that
some of the most frail and vulnerable
older people in our country are not
going to be able to buy their prescrip-
tions on line the way Time magazine
envisages. But perhaps even more im-
portant, if an older person is spending
more than half of his or her Social Se-
curity check on prescription medi-
cine—and | have given example after
example in recent days of older people
in our country, at home in our States.
I am very pleased my friend and col-
league, Senator SMITH, is in the chair
because he has talked often about the
need for bipartisan action on this issue
to help seniors.

| think both of us would agree that if
you have an older person who is spend-
ing more than half of their monthly in-
come on prescription drugs—more than
half of their Social Security checks,
for example, and a lot of them get
nothing but Social Security—those
folks are going to need decent insur-
ance coverage. They need to be in a po-
sition to get insurance coverage that
will pick up a significant hunk of their
prescription drug costs.

The Time magazine article tells you
all about buying drugs over the Inter-
net. But a lot of those senior citizens
with an income of $11,000 or $12,000 a
year—a modest income—when they are
spending more than half of their in-
come on prescription drugs are not
going to find an answer on the Inter-
net. They are going to need decent in-
surance coverage.

The Snowe-Wyden legislation envis-
ages—is a detailed plan, it is a specific
plan, a bipartisan plan, S. 1480—and
lays out a system that involves mar-
ketplace choices and competitive
forces in the private sector. Seniors
will be in a position to have real clout
when it comes to purchasing private
insurance.

I think what is so sad about the situ-
ation with respect to our older people
and prescription drugs is they get hit
by a double whammy. Medicare doesn’t
cover prescription medicine. That is
the way the program began back in the
middle 1960s.

Second, a lot of the big buyers,
health maintenance organizations, or a
plan, can go out and negotiate a dis-
count. And the senior who walks into a
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pharmacy in our home State in Coos
Bay or Beaverton or Pendleton or some
part of our home State, ends up, in ef-
fect, paying a premium because the big
buyers are able to negotiate discounts.

It is critical that seniors be in a posi-
tion to get more affordable private in-
surance for their prescription medi-
cine.

Under the Snowe-Wyden legislation
for seniors on a modest income, other
than a copayment or deductible, the
legislation would pick up the entire
part of that senior’s insurance pre-
mium that covers prescription drugs.

That is something that will help that
frail older person. It is not going to be
the Internet that is going to be a pan-
acea for that older person but legisla-
tion that helps that elderly widow or
retired gentleman afford private insur-
ance coverage is something that will be
of help to them. That is what the
Snowe-Wyden legislation is all about.

Tonight, | want to read from a few
letters | have received in the last cou-
ple of days. And | will continue in the
days ahead as the Senate wraps up—we
hope it won’t be too many more days
ahead—to bring these kinds of cases to
the floor of the Senate in an effort to
try to see the Senate come together in
a bipartisan way and provide some re-
lief for older people.

One elderly couple, for example,
wrote me about their medical situa-
tion, reporting that both had recently
had heart surgery and one of them, in
addition, had a stroke. They are taking
blood-thinner drugs. They are taking
important cholesterol-lowering drugs—
Lipitor—and drugs for lowering blood
pressure. They are breaking that par-
ticular medicine in half because they
cannot afford their prescriptions, and
then they are taking a drug which
serves as an antidepressant.

This couple has a combined income of
around $1,500 a month. For the month
of October alone, they spent $888 on
just the drugs | mentioned. Over half of
their monthly income is going for pre-
scription medicine.

I don’t believe there is going to be re-
lief for that elderly couple over the
Internet. They are not going to be able
to deal with that financial predicament
where they spend over half of their
monthly income on prescription medi-
cine through some “www’’ opportunity
on the Internet. They are going to need
decent insurance coverage.

That is what the bipartisan Snowe-
Wyden legislation tries to provide.

The second case | would like to touch
on tonight comes from our home State.
An elderly woman wrote me to report
that in recent days she spent more
than $800 on her prescription medicine.
She writes: ““‘I’'m on a fixed income. It’s
just getting harder and harder. Medi-
care help with prescriptions is a real
need.”

Finally, a third letter that | think
sums up the kind of predicament that a
lot of seniors in our State are facing
comes from Beaverton where an elderly
couple is trying to make ends meet es-
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sentially with just Social Security and
a little bit of help from family.

When they are finished paying for
their prescription drugs—this is an el-
derly couple in Beaverton, OR, in our
home State—they have $107.40 left over
to live for the month.

Just think about that. It is not an
isolated kind of case. Think about
what it has to be like for an older cou-
ple to have $107 left over for living
after they have paid for their prescrip-
tion medicine.

In the last sentence, this particular
elderly woman just asked a question:
““Can you help?”’

I think that really sums it up.

I think the American people want to
see if the Senate, instead of the usual
tired routine of bickering and arguing
and inaction, will produce a bipartisan
plan to provide real relief.

What | find so striking, and why | am
so proud to have teamed up with the
Republican Senator from Maine on this
bipartisan issue, is that when | am
asked at home—I had a town meeting a
couple of days ago on the Oregon coast.
And the President often has the same
kind of community session. | was asked
about whether the Nation can afford to
cover prescription medicine.

My answer is, if you are reading
these bills, that America cannot afford
not to cover prescription medicine be-
cause these drugs, as in the case | de-
scribed initially, are drugs that keep
people well. They help people deal with
blood pressure. They help people deal
with cholesterol. These are drugs to
help keep people healthy. If you keep
them healthy, they don’t land in the
hospital where they rack up those huge
charges for Part A of Medicare. | cited
repeatedly these anticoagulant medi-
cines.

Evidence shows that for perhaps
$1,000 a year, seniors could get a com-
prehensive program of anticoagulant
medicines that can help prevent
strokes. We have seen again and again
that if you can’t get this kind of pre-
ventive medical help and you incur a
stroke, it costs more than $100,000 to
pick up the cost.

That is really the choice, it seems to
me, for the Senate. | think the Pre-
siding Officer of the Senate and | have
shown in our home States that it is
possible on a whole host of issues,
frankly, issues that a lot of people
think are more divisive than even pre-
scription medicine, to come together in
a bipartisan way. | am hopeful the Sen-
ate can show that as well. We have
seen one poll after another dem-
onstrating that the American people
want Congress to provide real relief.

In the last couple of weeks, | have
seen several polls which indicate that
helping frail and vulnerable seniors
with  prescription drug coverage
through Medicare is one of the top two
or three concerns for this country.

Instead of these articles that we are
seeing coming out of Time magazine
and New York Times and others saying
we probably won’t be finished, and
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there won’t be an effective answer, |
would like to see the Senate show we
can really follow through and produce
for the older people of this country.

In the days left of this session—we
all hope there won’t be many more—
until we get comprehensive bipartisan
legislation that provides the elderly
real relief, | intend to keep coming to
the floor of the Senate to talk about
this issue.

I hope folks who are listening tonight
will send in copies of their prescription
drug bills.

This poster says it all: ““Send in your
prescription drug bills.”” Send them to
each of us in the Senate in Washington
D.C.

I can tell you the bills that are com-
ing into my office—they are really
coming in now as a result of our taking
the opportunity to discuss this issue on
the floor of the Senate—say that this is
an urgent need.

There are people who write who are
conservative. There are people who
write who are liberals, Democrats, Re-
publicans, and independents, and all
across the political spectrum who say:
Get the job done. We are not interested
in the traditional bickering and fight-
ing about who gets credit, whose turf is
being invaded, and which particular pa-
rochial kind of issue is being placed
ahead of the national wellbeing.

This Nation’s seniors and this Na-
tion’s families want us to come to-
gether and deal with this issue.

| intend to come back on the floor of
the Senate again and again until the
Senate does.

Mr. President, | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

MORNING BUSINESS

Mr. SESSIONS. Mr. President, | ask
unanimous consent that there be a pe-
riod for the transaction of morning
business with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TRIBUTE TO KJAM IN CELEBRA-
TION OF ITS 40TH YEAR OF
BROADCASTING

Mr. DASCHLE. Mr. President, |
would like to take this opportunity to
acknowledge the 40th year of broad-
casting for radio station KJAM-FM,
serving Madison, South Dakota and
area communities. KJAM Radio first
aired on December 3rd, 1959, and this
December 3rd, the staff and friends of
the radio station will be celebrating
this remarkable feat in radio broad-
casting with a well-deserved anniver-
sary party.

Small town, locally owned radio sta-
tions like KJAM are one of rural Amer-
ica’s unique cultural contributions to
our nation. They mirror the strong val-
ues of the small towns they serve.
KJAM has served Madison well, and |
would like to commend the employees
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and supporters of KJAM for their dedi-
cation over these 40 years in bringing
to the area local and regional news,
weather, and broadcasts of events for
Dakota State University and area high
schools.

Beginning in January, KJAM will be
managed by Three Eagles Communica-
tions, which | am sure will continue to
enrich the lives of area residents with
quality radio broadcasting.

I know my colleagues will join me in
honoring John and JoLynn Goeman,
the owners of KJAM, who have given so
much to the Madison community. John
Goeman is the only employee who has
been with the station since its incep-
tion, and | know his listeners will be
sad to hear his last greeting to radio
listeners with the “‘First Edition” of
the day’s news. We all owe an enor-
mous debt of gratitude to the Goemans
and KJAM for making such an invalu-
able contribution to Madison and the
entire state of South Dakota.

SENATE QUARTERLY MAIL COSTS

Mr. McCONNELL. Mr. President, in
accordance with section 318 of Public
Law 101-520 as amended by Public Law
103-283, | am submitting the frank mail
allocations made to each Senator from
the appropriation for official mail ex-
penses and a summary tabulation of
Senate mass mail costs for the third
and fourth quarter of FY99 and ask
unanimous consent it be printed in the
RECORD. The first and second quarters
of FY99 cover the periods of April 1,
1999, through June 30, 1999, and July 1,
1999 though September 30, 1999. The of-
ficial mail allocations are available for
franked mail costs, as stipulated in
Public Law 105-275, the Legislative
Branch Appropriations Act of 1999.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

FY 99 of- -
e Pieces
ficial Total Cost per
Senators mail allo- pieces per_tcap- Total cost capita
cation ta

SENATE QUARTERLY MASS MAIL VOLUMES AND COSTS FOR THE QUARTER
ENDING JUNE 30, 1999

Abraham $111,746 00 000 0
Akaka 34,648 00 0.00 0
Allard . 63,266 00 0.00 0
Ashcroft . 77,190 00 0.00 0
Baucus .. 33,857 700 0.00088 $942.35 $0.00118
Bayh .. 60,223 00 0.00 0
Bennett .. 40,959 00 0.00 0
Biden . 31,559 00 0.00 0
Bingaman .. 41,646 00 000 0
Bond .. 77,190 00 0.00 0
Boxer . 301,322 00 0.00 0
Breaux 66,514 00 000 0
Brownback . 49,687 00 000 0
Bryan ... 41,258 00 0.00 0
Bumpers 13,218 00 000 0
Bunning . 46,853 00 000 0
Burns . 33,857 8,250 0.01033 6,859.62 0.00859
Byrd ... 43,560 00 . 0
Campb 63,266 00 0.00 0
Chafee 34,037 00 0.00 0
Cleland .. 95,484 00 0.00 0
Coats . 21,139 00 0.00 0
Cochran . 50,337 00 000 0
Collins 37,775 00 0.00 0
Conrad 31,000 00 0.00 0
Coverdell 95,484 00 000 0
Craig . 35,841 00 0.00 0
Crapo . 27,070 00 0.00 0
D’Amato . 183,036 00 0.00 0
Daschle . 31,638 00 0.00 0
DeWine .. 132,302 00 0.00 0
Dodd . 56,116 00 0.00 0
Domenici 41,646 00 000 0
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FY 99 of- . FY 99 of- :
he Pieces e Pieces
ficial Total Cost per ficial Total Cost per
Senators mail allo- pieces periéap- Total cost capita Senators mail allo-  pieces peritcaap» Total cost capita
cation cation
Dorgan .. 31,000 1,480 0.00232 217.74 0.00034  Durbin .. 128,275 1,300 0.00011 1,043.44 0.00009
Durbin .. 128,275 00 000 0 Edwards 76,489 6,806 0.00103 7,217.31 0.00109
Edwards 76,489 00 000 0 Enzi .. 29,891 00 0.00 0
Enzi .. 29,891 00 000 0 Faircloth 29,275 00 000 0
Faircloth 29,275 00 000 0 Feingold 72,089 00 000 0
Feingold 72,089 00 000 0 Feinstein 301,322 00 000 0
Feinstein 301,322 00 000 0 Fitzgerald . 97,925 00 000 0
Fitzgerald .. 97,925 1,500 0.00013 513.31 0.00005  Ford .. 16,343 00 0.00 0
Ford 16,343 00 000 0 Frist .. 76,208 00 000 0
Frist .. 76,208 00 000 0 Glenn 35,757 00 00.0 0
Glenn 35,757 00 000 0 Gorton 78,087 320,000 0.06575 57,244.02 0.01176
Gorton 78,087 00 000 0 Graham 182,107 00 000 0
Graham 182,107 2,134 0.00017  827.99 0.00006  Gramm . 204,461 1,425 0.00008  315.15 0.00002
Gramm . 204,46 00 000 0 Grams ... 67,542 52,315 0.01196 43,346.34  0.00991
Grams 67,542 953 0.00022  777.11 0.00018  Grassley 52,115 270,000 0.09723 53,876.10 0.01940
Grassley 52,115 00 000 0 Gregg 35,947 00 000 0
Gregg 35,947 00 000 0 Hagel 40,350 00 000 0
Hagel 40,350 00 000 0 Harkin 52,115 00 000 0
Harkin 52,115 00 000 0 Hatch 40,959 00 000 0
Hatch 40,959 00 000 0 Helms 100,311 00 0.00 0
Helms 100,311 00 000 0 Hollings 61,281 00 000 0
Hollings 61,281 00 000 0 Hutchinson 50,285 00 000 0
Hutchinson 50,285 00 000 0 Hutchison . 204,461 00 000 0
Hutchison .. 204,461 00 000 0 Inhofe ... 58,788 00 000 0
Inhofe 58,788 00 000 0 Inouye 34,648 00 000 0
Inouye 34,648 00 000 0 Jeffords . 30,740 66,450 0.11808 10,678.95 0.01898
Jeffords . 30,740 3,985 0.00708 2,040.32 0.00363  Johnson 31,638 264,900 0.38060 78,299.58 0.11250
Johnson 31,638 36,973 0.05312 1521426 0.02186  Kempthor 9,246 00 0.00 0
Kempthorne 9,246 00 000 0 Kennedy 82,469 1,222 0.00020  420.50 0.00007
Kennedy 82,469 2,020 0.00034 471.62 0.00008  Kerrey 40,350 00 000 0
Kerrey 40,350 0 000 0 Kerry . 82,469 712 0.00012  622.27 0.00010
Kerry . 82,469 1,052 0.00018  392.39 0.00007 Kol 72,089 00 0.00 0
Kohi 72,089 00 000 0 Kyl ... 68,434 00 000 0
Kyl ... 68,434 00 000 0 Landrieu 66,514 00 0.00 0
Landrieu 66,514 00 000 0 Lau'lfnberg 97,304 00 000 0
Leahy 30,740 5500 0.00977 1,503.55 0.00267
tggﬁeynberg gg?% 3,853 0 00636 3,04522 Doosa1 Levin . 111476 2,000 000022 152241 0.00016
Levin . 111476 5267 000057 4,771.94 000051 Lieberman 56,116 00 000 0
Lieberm: 56,116 00 000 0 Lincoln .. 38,142 00 000 0
Lincoln 38142 220 000009 7392 00003  Lott .. 50,337 00 000 0
Lott .. 50,337 00 000 0 Lugar 79,091 00 000 0
Lugar 79,091 00 000 0 Mack . 182,107 00 000 0
Mack . 182,107 00 000 0 McCain 68,434 00 000 0
McCain . 68434 22,000 0.00600 16,742.24 000457  McConnel 61,650 090 000 0
McConnell . 61650 00 X 0 Mikulski 71,555 00 000 0
Mikulski 71555 00 000 0 Moseley-Braun 128,275 00 .00 0
Moseley-Braun 128275 00 000 0 Moynihan .. 183,036 294,000 0.01634 57,400.05 0.00319
Moynihan 183036 00 000 0 Murkowski 30,905 00 000 0
Murkowski . 30,905 00 000 0 Murray .. 78,087 42,150 0.00866 7,361.16 0.00151
Murray i 780087 2350 0.00048 525.66 0.00011 Nickles .. 58,788 1,833 0.00058 1,445.23 0.00046
Nickles . 58,788 00 000 0 Reed . 34,037 1,150 0.00115 332.67 0.00033
Reed ... 34037 00 000 0 Reid .. 41,258 22,500 0.01872 4,818.46 0.00401
Reid .. 11258 00 000 0 Robb . 87,385 00 000 0
Robb . 87385 00 000 0 Roberts . 49,687 200,000 0.08072 27,570.98 0.01113
Roberts 19687 197.500 0.07972 2539847 0.01025 Rockefeller 43560 122,500 0.06830 20,402.30 0.01138
Rockefeller 43560 00 000 0 Roth . 31,559 g0 000 0
Roth ... 31559 00 000 0 antorum .. 138,265 00 000 0
Santorum 138,265 00 000 0 Sarbanes 71,555 00 000 0
Sarbanes 71'555 00 000 0 chumer 139,902 5,333 0.00030 4,587.20 0.00026
Schumer 139902 00 000 0 Sessions 67,265 00 000 0
Sessions 67,265 00 000 0 Shelby e LS 90 o0 9
Shelby ... 67,265 00 000 0 mith, Gordon 36 -
Smith. Gordon 56,383 00 000 0 Smith, Robert 35,947 00 000 0
Smith. Robert 35,047 00 000 0 Snowe ... 37,755 930 0.00076  855.21 0.00070
Snowe .. 7755 328 000027 26469 000022  SpeCter 138,265 99 9 0
Specter . 138,265 00 000 0 Thomas . 29891 676 000149 59957 000132
Stevens . 30,905 00 000 0 ; ' ’ ) ’
Thomas . 20891 1011 000223 81235 000179  ThOmPSOn . To208 99 9 0
Thompson . 76,208 00 000 0 urmond . 1,281 -
Thurmond 61281 00 000 0 Torricelli 97,304 100,000 0.01291 79,601.81 0.01027
Torricelli ... 97304 1260 0.00016 117432 0.00015 Voinovich 101,012 3,000 0.00028 2,690.34 0.00025
voinovich 101012 00 000 0 mer - 87,385 ¢ 0 000 0
Warner 87385 00 000 0 ellstone 67,542 00 000 0
Wellstone 675542 00 000 0 Wyden ... 56,383 00 000 0
Wyden ... 56,383 00 000 0
SENATE QUARTERLY MASS MAIL VOLUMES AND COSTS FOR THE QUARTER Total Total
ENDING SEPT. 30, 1999 Other offices : t
Abraham 111,746 00 000 0 pieces  cos
Akaka 34,648 00 000 0
ﬁlslﬁgoﬂ g?%gg 8 8 888 g COMMITTEE MASS MAIL TOTALS FOR THE QUARTER ENDING SEPT. 30, 1999
Baucus . 33,857 00 000 0 The Vice President 0 0.00
Bayh . 60,223 00 000 0 The President Pro-Tempore 0 0.00
Bennett . 40,959 00 000 0 The Majority Leader 0 0.00
Biden 31,559 00 000 0 The Minority Leader 0 0.00
Bingaman .. 41,646 00 000 0 The Assistant Major 0 0.00
Bond . 77,190 00 000 0 The Assistant Minority Leader 0 0.00
Boxer 301,322 353,000 0.01185 50,824.78 0.00171  Sec of Majority Conference ... 0 0.00
Breaux .. 66,514 00 000 0 Sec of Minority Conference 0 0.00
Brownback . 49,687 00 000 0 Agriculture Committee .. 0 0.00
Bryan ... 41,258 22,500 0.01872 4,664.01 0.00388  Appropriations Committee 0 0.00
Bumpers 13218 00 000 0 Armed Services Committee 0 0.00
Bunning 46,853 00 000 0 Banking Committee 0 0.00
33,857 11,296 0.01414 8929.76 0.01118  Budget C i 0 0.00
43,560 00 000 0 Commerce COMMILEEE .....cvvuervverrvrirerienissnisessenisenes 0 0.00
63,266 00 000 0 Energy Committee 0 0.00
34,037 00 000 o Environment COMMILLEE ........cvcrvvnrirrirsrirnnisrisnnins 0 0.00
Cleland . 95,484 00 0.00 0 Finance Committee 0 0.00
Coats 21,139 00 000 0 Foreign Relations Committee .... 0 0.00
Cochran 50,337 00 000 0 Governmental Affairs Committee 0 0.00
Collins 37,775 00 000 0 Judiciary Committee .................. 0 0.00
Conrad .. 31,000 00 000 0 Labor Commi 0 0.00
Coverdell 95,484 00 000 0 Rules C 0 0.00
Craig 35,841 00 000 0 Small Business Ci 0 0.00
Crapo 27,070 00 000 0 Veterans Affairs COMMILLEE ...........ccouverrvrrcreereerirnenns 0 0.00
D’Amato 183,036 00 000 0 Ethics Committee 0 0.00
Daschle 31,638 00 000 0 Indian Affairs Committee . 0 0.00
DeWine . 132,302 00 000 0 Intelligence Committee 0 0.00
Dodd . 56,116 00 000 0 Aging Committee 0 0.00
Domenici 41,646 00 0.00 0 Joint Economic Committee .... 0 0.00
Dorgan .. 31,000 4,571 0.00716 3,971.14 0.00622  Joint Committee on Printing . 0 0.00
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Total Total

Other offices pieces cost

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

JCMTE Congress Inaug
Democratic Policy Committee
Democratic Conference .....

Republican Policy Committee
Republican Conference
Legislative Counsel
Legal Counsel
Secretary of the Senate ...
Sergeant at Arms
Narcotics Caucus
SCMTE POW/MIA

o |cocoocoocococococoo

Total 0.00

CRASH OF THE UNITED NATIONS
WORLD FOOD PROGRAMME AIR-
CRAFT

Mr. DURBIN. Mr. President, on Fri-
day, November 12, a United Nations
World Food Programme airplane car-
rying 24 people crashed in northern
Kosovo, killing all on board. The plane
departed Rome bound for Pristina,
Kosovo—the wreckage was found only
20 miles from its destination. The pas-
sengers, mainly humanitarian aid
workers, were on a routine flight run
by the World Food Programme.

The World Food Programme is the
world’s largest international food aid
organization that provides food aid to
75 million people worldwide through
development projects and emergency
operations.

The WFP fights both the acute hun-
ger that grips a family fleeing civil
conflicts and the chronic hunger that
slowly gnaws away a life. Hunger af-
flicts one out of every seven people on
earth. 800 million people are malnour-
ished. Starvation threatens at least an-
other 50 million victims of man-made
and natural disasters. In 1998, the WFP
delivered 2.8 million tons of food to 80
countries. These projects are enormous
undertakings, and are sometimes not
without human costs.

The WFP has lost more employees
than any other UN agency in work-re-
lated accidents, illnesses or attacks.
Fifty-one people since 1988 have lost
their lives while in service to those
who would otherwise go hungry.
Among the 24 people who died in the
most recent tragedy were doctors, a
civil engineer, aid workers, a volunteer
chemist, police officers and non-gov-
ernmental organization workers.

As we begin to plan our Thanks-
giving meals, let us pause a moment to
reflect on those who dedicate them-
selves to the eradication of starvation.
Let us remember our dear friend and
colleague, Congressman Mickey Le-
land, who died in a plane crash 10 years
ago while leading a mission to an iso-
lated refugee camp in Ethiopia.

And as we talk about the United Na-
tions, let us not forget who the U.N. is
made up of—humanitarian aid workers
who devote their lives, often at great
risk, to easing the suffering of others.

THE UNITED STATES BORDER
PATROL

Mr. ABRAHAM. Mr. President, it is
my pleasure to rise as a cosponsor of S.
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Con. Res. 74, a resolution which recog-
nizes the United States Border Patrol’s
75 years of service to this country.

These brave men and women serve,
day in and day out, as both defenders
and ambassadors of our nation. With
professionalism, civility and a watch-
ful eye, members of the United States
Border Patrol watch out for illegal im-
migrants and the entry of illegal drugs.

It is a difficult task, Mr. President.
But one that our Border Patrol Agents
perform well. And these duties are not
just difficult, Mr. President. Often-
times they are dangerous as well. Par-
ticularly in this era of well-armed
thugs and smugglers, Border Patrol
Agents may find themselves out-
gunned as they protect our nation’s
borders. 86 Border Patrol Agents and
Pilots have lost their lives in the line
of duty—=6 in 1998 alone.

We all owe our Border Patrol our
thanks for their bravery and their will-
ingness to put in long, hard hours in
service to their country.

I would like to make special note,
Mr. President, of the members of the
Detroit Sector of the U.S. Border Pa-
trol. These fine individuals perform
with grace in the face of very difficult
assignments. In the Detroit sector,
fewer than 20 Border Patrol field
agents are expected to be responsible
for four large Midwestern states—
Michigan, Ohio, Indiana, and lllinois,
an area covering hundreds of miles of
border. This small number of Border
Patrol agents also must assist INS in-
vestigators in responding to local law
enforcement requests in these four
states.

| salute the good work of the United
States Border Patrol, and especially
thank the members of the Detroit Sec-
tor for their work above and beyond
the call of duty.

PEDRO MARTINEZ WINS 1999
AMERICAN LEAGUE CY YOUNG
AWARD

Mr. KENNEDY. Mr. President, all of
us in Massachusetts know that Pedro
Martinez, the great pitcher for the Bos-
ton Red Sox, is the class of the Amer-
ican League. Yesterday, the Baseball
Writers’ Association of America con-
firmed that judgment by unanimously
selecting Pedro Martinez as the winner
of the Cy Young Award for the Amer-
ican League for 1999.

Pedro’s record this year was bril-
liant. His 23 victories, his earned run
average of 2.07, and his 313 strikeouts
led the league in all three of those cat-
egories, and his dramatic victory over
the New York Yankees in the third
game of the American League Cham-
pionship Series last month was the
crowning achievement in his extraor-
dinary season.

All of us in Boston are proud of the
Red Sox and proud of Pedro Martinez.
I congratulate him on this well-de-
served recognition, and | ask unani-
mous consent that a ‘““Red Sox News
Flash’ about the award be printed in
the RECORD.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

RED Sox NEws FLASH, Nov. 16, 1999

This afternoon Red Sox pitcher Pedro Mar-
tinez was selected the 1999 American League
Cy Young award winner by the Baseball
Writers’ Association of America. The voting
was unanimous, with Pedro finishing with
140 points, including all 28 first place votes.

Martinez led the American League in seven
major pitching categories, including wins
(23), ERA (2.07) and strikeouts (313), becom-
ing the first Red Sox pitcher to lead the AL
in those three categories since Cy Young in
1901. Martinez’ 2.07 ERA was more than a run
less than New York’s David Cone, who
ranked 2nd in ERA at 3.44. The right-hander
also became the third pitcher to win the
award in both leagues, joining Randy John-
son (1995 in AL & 1999 in NL) and Gaylord
Perry (1972 in AL & 1978 in NL). He also be-
comes the fifth pitcher to win the award
with two different clubs.

Pedro’s 313 strikeouts in 1999 set a new Red
Sox single season record. Martinez became
the first American League pitcher with 300
or more strikeouts in a season since Randy
Johnson in 1993 with Seattle (308) and he is
one of 14 different pitchers to have struck
out 300 or more batters in a season. He is the
second pitcher in Major League History to
achieve 300 or more strikeouts in both
leagues (Randy Johnson is the other). Pedro
is only the 9th player in Major League His-
tory to strike out 300 or more batters in a
season more than once: joining Nolan Ryan
(6x), Sandy Koufax (3x), Randy Johnson (3x,
including ’99), Sam McDowell (2x), Curt
Schilling (2x), Walter Johnson (2x) and J.R.
Richard (2x).

The Dominican Republic native tossed his
2nd career 1 hitter on September 10th at New
York and set a career high with 17 strikeouts
(tying the Major League season-high in 1999).
Martinez became the first Red Sox pitcher to
win 20 games since Roger Clemens in 1990
(21-6) and the first Sox pitcher other than
Clemens since Dennis Eckersley in 1978. He
also set a team record by striking out 10 or
more batters 19 times in a season. He became
the first right-handed pitcher to record 15 or
more strikeouts 6 times in a season since
Nolan Ryan in 1974. Pedro struck out the
side 18 times in his 213.1 IP and has struck
out 10 or more batters 54 times in his career,
27 times as a Red Sox.

Pedro Martinez becomes the third Red Sox
pitcher to win the Cy Young award, joining
Roger Clemens (1986, 1987 & 1991) and Jim
Lonborg (1967). He is only the fifth AL Cy
Young Award winner to be selected unani-
mously since 1967, when the award was first
presented to a pitcher in both the American
League and National League.

Previous AL Cy Young Award Winners:

1998 Roger Clemens, Toronto Blue Jays
1997 Roger Clemens, Toronto Blue Jays
1996 Pat Hentgen, Toronto Blue Jays

1995 Randy Johnson, Seattle Mariners
1994 David Cone, Kansas City Royals

1993 Jack McDowell, Chicago White Sox
1992 Dennis Eckersley, Oakland Athletics
1991 Roger Clemens, Boston Red Sox

1990 Bob Welch, Oakland Athletics

1989 Bret Saberhagen, Kansas City Royals
1988 Frank Viola, Minnesota Twins

1987 Roger Clemens, Boston Red Sox

1986 Roger Clemens, Boston Red Sox

1985 Bret Saberhagen, Kansas City Royals
1984 Guillermo (Willie) Hernandez, Detroit
Tigers

LaMarr Hoyt, Chicago White Sox

Pete Vockovich, Milwaukee Brewers

Rollie Fingers, Milwaukee Brewers

Steve Stone, Baltimore Orioles

Mike Flanagan, Baltimore Orioles

1983
1982
1981
1980
1979
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1978
1977
1976
1975
1974

Ron Guidry, New York Yankees
Sparky Lyle, New York Yankees
Jim Palmer, Baltimore Orioles
Jim Palmer, Baltimore Orioles
Jim (Catfish) Hunter, Oakland Ath-
letics
Jim Palmer, Baltimore Orioles
Gaylord Perry, Cleveland Indians
Vida Blue, Oakland Athletics
Jim Perry, Minnesota Twins
(tie) Mike Cuellar, Baltimore Orioles;
Denny McLain, Detroit Tigers
Denny McLain, Detroit Tigers
Jim Lonborg, Boston Red Sox
Dean Chance, Los Angeles Angels
Whitey Ford, New York Yankees
1959 Early Wynn, Chicago White Sox
1958 Bob Turley, New York Yankees

Note: One award from 1956-66; NL pitchers
won in 1956-57, 1960, 1962-63, 1965-66.

1973
1972
1971
1970
1969

1968
1967
1964
1961

THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business yesterday, Tuesday,
November 16, 1999, the Federal debt
stood at $5,689,775,697,887.62 (Five tril-
lion, six hundred eighty-nine billion,
seven hundred seventy-five million, six
hundred ninety-seven thousand, eight
hundred eighty-seven dollars and sixty-
two cents).

One year ago, November 16, 1998, the
Federal debt stood at $5,581,706,000,000
(Five trillion, five hundred eighty-one
billion, seven hundred six million).

Five years ago, November 16, 1994,
the Federal debt stood at
$4,748,423,000,000 (Four trillion, seven
hundred forty-eight billion, four hun-
dred twenty-three million).

Ten years ago, November 16, 1989, the
Federal debt stood at $2,918,690,000,000
(Two trillion, nine hundred eighteen
billion, six hundred ninety million).

Fifteen years ago, November 16, 1984,
the Federal debt stood at
$1,627,271,000,000 (One trillion, six hun-
dred twenty-seven billion, two hundred
seventy-one million) which reflects a
debt increase of more than $4 trillion—
$4,062,504,697,887.62 (Four trillion, sixty-
two billion, five hundred four million,
six hundred ninety-seven thousand,
eight hundred eighty-seven dollars and
sixty-two cents) during the past 15
years.

UNDER THE INFLUENCE

Mr. LEVIN. Mr. President, in July,
when the Senate debated the Com-
merce, Justice, State, and Judiciary
fiscal year 2000 spending bill, an impor-
tant amendment was adopted to the
bill. That amendment, offered by my
colleague Senator BOXER, would have
made it illegal to sell or transfer fire-
arms or ammunition to anyone under
the influence of alcohol. Unfortu-
nately, the House-Senate conference
committee, in working out the dif-
ferences between the two versions of
this spending measure, removed the
Senate-passed amendment from the
final bill.

I do not understand how something
so simple, so straightforward, could be
deleted from the final bill. This amend-
ment does nothing more than save
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lives and prevent injuries by prohib-
iting drunks from buying guns or am-
munition. Under current law, it is ille-
gal to sell firearms or ammunition to a
purchaser under the influence of illicit
drugs. This would simply close the
loophole by making it illegal for some-
one under the influence of alcohol to
purchase the same products.

It is unconscionable that House and
Senate conferees deleted this common-
sense provision from the bill. Unfortu-
nately, this is just another example of
how reasonable legislation is repeat-
edly stymied by the power of the NRA.

THE MICROSOFT RULING

Mr. HOLLINGS. Mr. President, two
core principles guide our economy,
competition and the rule of law. In the
absence of competition there is no in-
novation or consumer choice. For over
100 years the anti-trust laws have
served as an indispensable bullwark to
ensure that unfettered competition
does not result in monopoly power that
stifles innovation and denies con-
sumers a choice.

So it is curious that a veritable who’s
who of ‘‘conservative’ politicians and
think tanks unleashed a barrage of
faxes attacking Federal Judge Thomas
Penfield Jackson’s decision in United
States v. Microsoft.

Based on a voluminous record, Judge
Jackson found that Microsoft had suc-
ceeded in ‘‘stifling innovations that
would benefit consumers, for the sole
reason that they do not coincide with
Microsoft’s self-interest.”’

The factual findings of the District
Court held that ‘““Microsoft will use its
prodigious market power and immense
profits to harm any firm that insists on
pursuing initiatives that could inten-
sify competition against one of its core
products.”

According to the District Court,
Microsoft ‘“‘foreclosed an opportunity
for PC makers to make Windows PC
systems less confusing and more user-
friendly as consumers desired.”

The record included the testimony of
numerous high tech entrepreneurs who
felt the lash of Microsoft’s monopo-
listic wrath. From IBM'’s inability to
gain support for its OS2/Warp operating
system to Apple’s inability to effec-
tively compete with Windows to
threats to cut off Netscape’s ‘‘oxygen
supply,” Microsoft engaged in a per-
nicious pattern of anticompetitive be-
havior, openly flaunting the rule of
law. Perhaps the most damning of all
was the evasive testimony of Microsoft
founder William Gates.

It is, frankly, a record that is quite
embarrassing. But rather than show re-
morse, Microsoft has embarked on a
vendetta to punish the outstanding
group of Justice Department lawyers
who bested its minions of high-payed
lawyers and spin doctors.

So, Mr. President, let me take this
opportunity to praise the Justice De-
partment’s Antitrust Division and its
leader Joel Klein. It is well known that
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I had my doubts about Mr. Klein, but |
am pleased to say, and not too proud to
admit, that | misjudged him. He is
doing an outstanding job.

In the long run, failure to promote
competition and innovation will under-
mine our preeminence in the high tech
arena.

THE CONSERVATION AND
REINVESTMENT ACT OF 1999

Mrs. LINCOLN. Mr. President, | rise
today to join the Senator from Lou-
isiana in calling upon our colleagues in
the Senate, as well as the Administra-
tion, to capitalize on the momentum
provided by the House Resources Com-
mittee last week in passing the Con-
servation and Reinvestment Act of
1999. We must not let this opportunity
slip away to enact what may well be
the most significant conservation ef-
fort of the century.

As part of any discussion into uti-
lizing revenues from Outer Continental
Shelf oil drilling to fund conservation
programs, | want to ensure that wild-
life programs are kept among the pri-
orities of the debate. Specifically, |
want to comment upon the importance
of funding for wildlife conservation,
education, and restoration efforts as
provided in both the House and Senate
versions of the Conservation and Rein-
vestment Act of 1999. This funding
would be administered as a permanent
funding source through the successful
Pittman-Robertson Act.

This program enjoys a great deal of
support including a coalition of nearly
3,000 groups across the country known
as the Teeming with Wildlife Coalition.
Also, this funding would be provided
without imposing new taxes. Funds
will be allocated to all 50 states for
wildlife conservation of non-game spe-
cies, with the principal goal of pre-
venting species from becoming endan-
gered or listed under the Endangered
Species Act.

In my home state of Arkansas, we
have recognized the importance of
funding conservation and management
initiatives. The people of Arkansas
were successful in passing a one-eighth
cent sales tax to fund these types of
programs. As I’m sure is true all across
this country, people don’t mind paying
taxes for programs that promote good
wildlife management and help keep
species off of the Endangered Species
List.

By taking steps now to prevent spe-
cies from becoming endangered, we are
not only able to conserve the signifi-
cant cultural heritage of wildlife en-
joyment for the people of this country,
but also to avoid the substantial costs
associated with recovery for endan-
gered species. In fact, all 50 states
would benefit as a result of the impor-
tant link between these wildlife edu-
cation-based initiatives and the bene-
fits of wildlife-related tourism.

I look forward to working with my
colleagues on the Senate Energy and
Natural Resources Committee to make
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this historic legislation a reality upon
our return early next year.

FIRST YEAR IN THE SENATE

Mr. SCHUMER. Mr. President, as the
first session of the 106th Congress
comes to an end, | cannot help but
think of what an interesting and excit-
ing first year it has been for me in the
United States Senate. The experience
has been a wonderful one, to say the
least. As my colleagues all well know
from their first days in the Senate, set-
ting up a Senate office is a daunting
task, and setting one up right does not
happen by accident. Many have helped
make my transition from the House to
the Senate a smooth one, and | would
like to take a moment to stop and
thank, in particular, the dedicated and
loyal employees of the Architect of the
Capitol, the Secretary of the Senate,
and the Senate Sergeant at Arms who
played an integral role in making sure
that my staff and | could serve the citi-
zens of New York as effectively as pos-
sible.

From the Architect of the Capitol’s
office, a special thanks goes to the fol-
lowing: Sherry Britton, Michael Cain,
Edolphus Carpenter, Tim Chambers,
Jerry Coates, David Cox, Darvin Davis,
Andre DeVore, Reggie Donahue, Ed
Fogle, Bob Garnett, Steve Howell,
Donna Hupp, Lamont Jamison, JoAnn
Martin, Dwight McBride, Alpha McGee,
Richard Muriel, Randy Naylor, James
Outlaw, Albert Price, Lindwood Sim-
mons, Sally Tassler, Doug
Whittington, Jr., Clarence Williams,
Caroll Woods, and Greg Young.

Kim Brinkman, Timothy O’Keefe,
John Trimble, and Timothy Wineman
from the Office of Secretary of the Sen-
ate deserve special recognition.

And, from the Senate Sergeant at
Arms office, | would like to point out:
Roosevelt Allen, Sterret Carter, Robert
Croson, Val Fisher, Denise Gresham,
Kenneth Lloyd, Michael Lussier, Stacy
Norris, Theresa Peel, Dan Templeton,
Jeanne Tessieri, and James Wentz.

The professionalism that each of
these individuals displayed should be a
source of great pride to their bosses,
and if | wore a hat, | would tip it to
them. But, for now, | hope they will ac-
cept my thanks and praise for a job
well done.

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Williams, one of his
secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry nominations
which were referred to the appropriate
committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)
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MESSAGES FROM THE HOUSE

At 10:02 a.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the House has passed
the following bills, in which it requests
the concurrence of the Senate:

H.R. 2541. An act to adjust the boundaries
of the Gulf Islands National Seashore to in-
clude Cat Island, Mississippi.

H.R. 2818. An act to prohibit oil and gas
drilling in Mosquito Creek Lake in Cortland,
Ohio.

H.R. 2862. An act to direct the Secretary of
the Interior to release reversionary interests
held by the United States in certain parcels
of land in Washington County, Utah, to fa-
cilitate an anticipated land exchange.

H.R. 2863. An act to clarify the legal effect
on the United States of the acquisition of a
parcel of land in the Red Cliffs Desert Re-
serve in the State of Utah.

H.R. 3063. An act to amend the Mineral
Leasing Act to increase the maximum acre-
age of Federal leases for sodium that may be
held by an entity in any one State, and for
other purposes.

H.R. 3257. An act to amend the Congres-
sional Budget Act of 1974 to assist the Con-
gressional Budget Office with the scoring of
State and local mandates.

H.R. 3257. An act to require the Secretary
of the Treasury to mint coins in conjunction
with the minting of coins by the Republic of
Iceland in commemoration of the millen-
nium of the discovery of the New World by
Lief Ericson.

The message also announced that the
House has agreed to the following con-
current resolutions, in which it re-
quests the concurrence of the Senate:

H. Con. Res. 165. Concurrent resolution ex-
pressing United States policy toward the
Slovak Republic.

H. Con. Res. 206. Concurrent resolution ex-
pressing grave concern regarding armed con-
flict in the North Caucasus region of the
Russian Federation which has resulted in ci-
vilian casualties and internally displaced
persons, and urging all sides to pursue dialog
for peaceful resolution of the conflict.

H. Con. Res. 211. Concurrent resolution ex-
pressing the strong support of the Congress
for the recently concluded elections in the
Republic of India and urging the President to
travel to India.

H. Con. Res. 222. Concurrent resolution
condemning the assassination of Armenian
Prime Minister Vazgen Sargsian and other
officials of the Armenian Government and
expressing the sense of the Congress in
mourning this tragic loss of the duly elected
leadership of Armenia.

The message further announced that
the House agrees to the report of the
committee of conference on the dis-
agreeing votes of the two Houses on
the amendments of the Senate to the
bill (H.R. 2116) to amend title 38,
United States Code, to establish a pro-
gram of extended care services for vet-
erans and to make other improvements
in health care programs of the Depart-
ment of Veterans Affairs.

The message also reported that the
House disagrees to the amendment of
the Senate to the bill (H.R. 2112) to
amend title 28, United States Code, to
allow a judge to whom a case is trans-
ferred to retain jurisdiction over cer-
tain multidistrict litigation cases for
trial, and to provide for Federal juris-
diction of certain multiparty, multi-
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form civil actions, and asks a con-
ference with the Senate on the dis-
agreeing votes of the two houses there-
on; and appoints Mr. HYDE, Mr. SEN-
SENBRENNER, Mr. COBLE, Mr. CONYERS,
and Mr. BERMAN, as managers of the
conference on the part of the House.

At 11:20 a.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the House has passed
the following joint resolutions, in
which it requests the concurrence of
the Senate:

H.J. Res. 80. Joint resolution making fur-
ther continuing appropriations for the fiscal
year 2000, and for other purposes.

A message from the House of Rep-
resentatives, received during the recess
of the Senate, announced that the
House has passed the following bills,
without amendment:

S. 278. An act to direct the Secretary of the
Interior to convey certain lands to the coun-
ty of Rio Arriba, New Mexico.

S. 382. An act to establish the Minuteman
Missile National Historic Site in the State of
South Dakota, and for other purposes.

S. 1235. An act to amend part G of title | of
the Omnibus Crime Control and Safe Streets
Act of 1968 to allow railroad police officers to
attend the Federal Bureau of Investigation
National Academy for law enforcement
training.

S. 1398. An act to clarify certain bound-
aries on maps relating to the Coastal Barrier
Resources System.

The message also announced that the
House has passed the following bill,
with amendment, in which it requests
the concurrence of the Senate:

S. 416. An act to direct the Secretary of
Agriculture to convey the city of Sisters, Or-
egon, a certain parcel of land for use in con-
nection with a sewage treatment facility.

At 3:33 p.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the House has passed
the following bill, in which it requests
the concurrence of the Senate:

H.R. 3381. An act to reauthorize the Over-
seas Private Investment Corporation and the
Trade and Development Agency, and for
other purposes.

ENROLLED JOINT RESOLUTION SIGNED

At 4:33 p.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the Speaker had signed
the following enrolled joint resolution:

H.J. Res. 80. Joint resolution making fur-
ther continuing appropriations for the fiscal
year 2000, and for other purposes.

The enrolled joint resolution was
signed subsequently by the President
pro tempore (Mr. THURMOND).

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC-6181. A communication from the Presi-
dent of the United States, transmitting, pur-
suant to law, a report relative to the export
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to the People’s Republic of China of an air-
port runway profiler containing an acceler-
ometer; to the Committee on Foreign Rela-
tions.

EC-6182. A communication from the Sec-
retary of the Treasury, the Chairman of the
Board of Governors of the Federal Reserve
System, the Chairman of the Securities and
Exchange Commission, and the Chairman of
the Futures Trading Commission, transmit-
ting jointly, a report entitled ‘‘Over-the-
Counter Derivatives Markets and the Com-
modity Exchange Act’’; to the Committee on
Agriculture, Nutrition, and Forestry.

EC-6183. A communication from the Ad-
ministrator, Farm Service Agency, Depart-
ment of Agriculture, transmitting, pursuant
to law, the report of a rule entitled *““Small
Hog Operation Payment Program’ (RIN0560—
AFT70), received November 15, 1999; to the
Committee on Agriculture, Nutrition, and
Forestry.

EC-6184. A communication from the Asso-
ciate Administrator, Dairy Programs, Agri-
cultural Marketing Service, Department of
Agriculture, transmitting, pursuant to law,
the report of a rule entitled “Milk in the
Central Arizona and New Mexico-West Texas
Marketing Areas; Suspension of Certain Pro-
visions of the Orders’” (Docket No. DA-99-
05&09), received November 12, 1999; to the
Committee on Agriculture, Nutrition, and
Forestry.

EC-6185. A communication from the Asso-
ciate Administrator, Dairy Programs, Agri-
cultural Marketing Service, Department of
Agriculture, transmitting, pursuant to law,
the report of a rule entitled “Milk in the
Texas and Eastern Colorado Marketing
Areas; Suspension of Certain Provisions of
the Orders” (Docket No. DA-99-08&07), re-
ceived November 12, 1999; to the Committee
on Agriculture, Nutrition, and Forestry.

EC-6186. A communication from the Direc-
tor, Civil Rights Center, Department of
Labor, transmitting, pursuant to law, the re-
port of a rule entitled “Implementation of
the Nondiscrimination and Equal Oppor-
tunity Provisions of the Workforce Invest-
ment Act of 1998 (RIN1292-AA29), received
November 16, 1999; to the Committee on
Health, Education, Labor, and Pensions.

EC-6187. A communication from the Direc-
tor, Regulations Policy and Management
Staff, Food and Drug Administration, De-
partment of Health and Human Services,
transmitting, pursuant to law, the report of
a rule entitled “Indirect Food Additives:
Resinous and Polymeric Coatings’” (Docket
No. 91F-0431), received November 9, 1999; to
the Committee on Health, Education, Labor,
and Pensions.

EC-6188. A communication from the Man-
aging Director, Federal Housing Finance
Board, transmitting, pursuant to law, the re-
port of a rule entitled ‘““Availability of Un-
published Information” (RIN3069-AA81), re-
ceived November 9, 1999; to the Committee
on Banking, Housing, and Urban Affairs.

EC-6189. A communication from the Acting
Executive Director, Emergency Steel Guar-
antee Loan Board, Department of Commerce,
transmitting, pursuant to law, the report of
a rule entitled ““Emergency Steel Guarantee
Loan Program’ (RIN3004-ZA00), received No-
vember 9, 1999; to the Committee on Bank-
ing, Housing, and Urban Affairs.

EC-6190. A communication from the Acting
Executive Director, Emergency Oil and Gas
Guaranteed Loan Board, Department of
Commerce, transmitting, pursuant to law,
the report of a rule entitled ““Emergency Oil
and Gas Guaranteed Loan Program”
(RIN3003-ZA00), received November 9, 1999; to
the Committee on Banking, Housing, and
Urban Affairs.

EC-6191. A communication from the Chair-
man, Federal Election Commission, trans-
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mitting, pursuant to law, the report of a rule
entitled ‘““Public Financing of Presidential
Primary and General Election Candidates”,
received November 9, 1999; to the Committee
on Rules and Administration.

EC-6192. A communication from the Sec-
retary of Health and Human Services, trans-
mitting, pursuant to law, a report relative to
the Development of a Medical Support Incen-
tive for the Child Support Enforcement pro-
gram; to the Committee on Finance.

EC-6193. A communication from the Chief,
Regulations Unit, Internal Revenue Service,
Department of the Treasury, transmitting,
pursuant to law, the report of a rule entitled
“Partnership Returns Required on Magnetic
Media” (RIN1545-AW14) (TD 8843), received
November 10, 1999; to the Committee on Fi-
nance.

EC-6194. A communication from the Chief,
Regulations Unit, Internal Revenue Service,
Department of the Treasury, transmitting,
pursuant to law, the report of a rule entitled
“Return of Partnership Income” (RIN1545-
AU99) (TD 8841), received November 10, 1999;
to the Committee on Finance.

EC-6195. A communication from the Chief,
Regulations Unit, Internal Revenue Service,
Department of the Treasury, transmitting,
pursuant to law, the report of a rule entitled
“Acquisition of an S Corporation by a Mem-
ber of a Consolidated Group’’ (RIN1545-AW32)
(TD 8842), received November 9, 1999; to the
Committee on Finance.

EC-6196. A communication from the Ad-
ministrator, Environmental Protection
Agency, transmitting, pursuant to law, a re-
port entitled ‘“‘Benefits and Costs of the
Clean Air Act, 1990 to 2010’; to the Com-
mittee on Environment and Public Works.

EC-6197. A communication from the Assist-
ant Secretary of the Army (Civil Works),
transmitting, pursuant to law, a report rel-
ative to the Tennessee-Tombighbee Waterway
Mitigation Project, Alabama and Mis-
sissippi’’; to the Committee on Environment
and Public Works.

EC-6198. A communication from the Direc-
tor, Office of Regulatory Management and
Information, Office of Policy, Planning and
Evaluation, Environmental Protection Agen-
cy, transmitting a report entitled ‘““‘Category
for Persistent, Bioaccumulative, and Toxic
New Chemical Substances” (FRL #6097-7); to
the Committee on Environment and Public
Works.

EC-6199. A communication from the Direc-
tor, Office of Regulatory Management and
Information, Office of Policy, Planning and
Evaluation, Environmental Protection Agen-
cy, transmitting, pursuant to law, the report
of a rule entitled “Interim Final Determina-
tion that State has Corrected Deficiencies;
State of Arizona; Maricopa County” (FRL
#6468-8), received November 10, 1999; to the
Committee on Environment and Public
Works.

EC-6200. A communication from the Direc-
tor, Office of Regulatory Management and
Information, Office of Policy, Planning and
Evaluation, Environmental Protection Agen-
cy, transmitting, pursuant to law, the report
of a rule entitled ‘“‘Partial Withdrawal of Di-
rect Final Rule for Approval and Promulga-
tion of Implementation Plans; California
State Implementation Plan Revision, Kern
County Air Pollution Control District” (FRL
#6462-9), received November 10, 1999; to the
Committee on Environment and Public
Works.

EC-6201. A communication from the Direc-
tor, Office of Regulatory Management and
Information, Office of Policy, Planning and
Evaluation, Environmental Protection Agen-
cy, transmitting, pursuant to law, the report
of a rule entitled ‘““Approval and Promulga-
tion of State Plans for Designated Facilities
and Pollutants: Vermont Negative Declara-
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tion” (FRL #6474-1), received November 9,
1999; to the Committee on Environment and
Public Works.

EC-6202. A communication from the Direc-
tor, Office of White House Liaison, Depart-
ment of Commerce, transmitting, pursuant
to law, a report relative to the nomination of
a Chief Financial Officer and Assistant Sec-
retary for Administration; to the Committee
on Commerce, Science, and Transportation.

EC-6203. A communication from the Chief,
Accounting Policy Division, Common Car-
rier Bureau, Federal Communications Com-
mission, transmitting, pursuant to law, the
report of a rule entitled ‘‘Federal-State
Joint Board on Universal Service” (FCC 99—
256) (CC Doc. 96-45), received November 8,
1999; to the Committee on Commerce,
Science, and Transportation.

EC-6204. A communication from the Chief,
Accounting Policy Division, Common Car-
rier Bureau, Federal Communications Com-
mission, transmitting, pursuant to law, the
report of a rule entitled ‘““Changes to the
Board of Directors of NECA, Inc., Federal-
State Joint Board on Universal Service”
(FCC 99-269) (CC Docs. 97-21 and 96-45), re-
ceived November 8, 1999; to the Committee
on Commerce, Science, and Transportation.

EC-6205. A communication from the Chief,
Accounting Policy Division, Common Car-
rier Bureau, Federal Communications Com-
mission, transmitting, pursuant to law, the
report of a rule entitled “In the Matter of
Federal-State Joint Board on Universal
Service” (FCC 99-306) (CC Doc. 96-45), re-
ceived November 10, 1999; to the Committee
on Commerce, Science, and Transportation.

EC-6206. A communication from the Spe-
cial Assistant to the Bureau Chief, Mass
Media Bureau, Federal Communications
Commission, transmitting, pursuant to law,
the report of a rule entitled “‘In the Matter
of Biennial Review-Streamlining of Mass
Media Applications, Rules, and Processes;
Policies Regarding Minority and Female
Ownership of Mass Media Facilities” (FCC
Docket Nos. 98-43 and 94-149) (FCC 99-267), re-
ceived November 8, 1999; to the Committee
on Commerce, Science, and Transportation.

EC-6207. A communication from the Spe-
cial Assistant to the Bureau Chief, Mass
Media Bureau, Federal Communications
Commission, transmitting, pursuant to law,
the report of a rule entitled ““Amendment to
Section 73.202(b), Table of FM Allotments;
FM Broadcast Stations: Centerville, TX;
lowa Park, TX and Hunt, TX” (MM Docket
Nos. 99-257, 99-258 and 99-234), received No-
vember 8, 1999; to the Committee on Com-
merce, Science, and Transportation.

EC-6208. A communication from the Spe-
cial Assistant to the Bureau Chief, Mass
Media Bureau, Federal Communications
Commission, transmitting, pursuant to law,
the report of a rule entitled ““Amendment to
Section 73.202(b), Table of FM Allotments;
FM Broadcast Stations: Marysville and Hill-
iard, OH” (MM Docket Nos. 98-123, RM-9291),
received November 8, 1999; to the Committee
on Commerce, Science, and Transportation.

EC-6209. A communication from the Direc-
tor, Office of Sustainable Fisheries, National
Marine Fisheries Service, Department of
Commerce, transmitting, pursuant to law,
the report of a rule entitled ‘“*Atlantic Highly
Migratory Species Fisheries; Large Coastal
Shark Species; Fishery Reopening; Fishing
Season Notification’ (1.D. 052499C), received
November 5, 1999; to the Committee on Com-
merce, Science, and Transportation.

EC-6210. A communication from the Dep-
uty Assistant Administrator for Fisheries,
National Marine Fisheries Service, Depart-
ment of Commerce, transmitting, pursuant
to law, the report of a rule entitled ‘““Final
Rule to Implement Amendment 16B to the
Fishery Management Plan for the Reef Fish
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Resources of the Gulf of Mexico’” (RIN0648-
AL57), received November 5, 1999; to the
Committee on Commerce, Science, and
Transportation.

EC-6211. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled ‘“‘Draw-
bridge Regulations; Mystic River, CT
(CGD01-99-079)” (RIN2115-AE47) (1999-0055),
received November 4, 1999; to the Committee
on Commerce, Science, and Transportation.

EC-6212. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled “Draw-
bridge Regulations; Housatonic River, CT
(CGD01-99-085)"" (RIN2115-AE47) (1999-0056),
received November 4, 1999; to the Committee
on Commerce, Science, and Transportation.

EC-6213. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled ‘“Draw-
bridge Regulations; Miles River, MD (CGDO05-
99-003)”" (RIN2115-AE47) (1999-0058), received
November 15, 1999; to the Committee on
Commerce, Science, and Transportation.

EC-6214. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled ‘“Draw-
bridge Regulations; Sassafras River, George-
town, MD (CGD05-99-006)" (RIN2115-AEA47)
(1999-0057), received November 15, 1999; to the
Committee on Commerce, Science, and
Transportation.

EC-6215. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled “‘Draw-
bridge Regulations; Pequonnock River, CT
(CGD01-99-086)" (RIN2115-AE47) (1999-0063),
received November 15, 1999; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-6216. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled ‘“Draw-
bridge Regulations; Hackensack River, Pas-
saic River, NJ (CGD01-9076)"" (RIN2115-AEA47)
(1999-0062), received November 15, 1999; to the
Committee on Commerce, Science, and
Transportation.

EC-6217. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled “Draw-
bridge Regulations; Kennebec River, ME
(CGD01-98-174)" (RIN2115-AE47) (1999-0061),
received November 15, 1999; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-6218. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled “‘Draw-
bridge Regulations; Illinois River, IL
(CGD08-99-014)"" (RIN2115AE47) (1999-0060), re-
ceived November 15, 1999; to the Committee
on Commerce, Science, and Transportation.

EC-6219. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled ‘“‘Draw-
bridge Regulations; Niantic River, CT
(CGDO01-99-087)" (RIN2115-AE47) (1999-0059),
received November 15, 1999; to the Com-
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mittee on Commerce, Science, and Transpor-
tation.

EC-6220. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled ‘“Draw-
bridge Regulations; Kennebec River, ME
(CGD01-99-024)" (RIN2115-AE47) (1999-0054),
received November 4, 1999; to the Committee
on Commerce, Science, and Transportation.

EC-6221. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled ‘“Regatta
Regulations; SLR; City of Augusta, GA
(CGDO07-99-068)"" (RIN2115-AE46) (1999-0042),
received November 4, 1999; to the Committee
on Commerce, Science, and Transportation.

EC-6222. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled ‘‘Safety/Se-
curity Zone Regulations; Sciame Construc-
tion Fireworks, East River, Manhattan, NY
(CGDO01-99-181)""  (RIN2115-AA97)  (1999-0068),
received November 4, 1999; to the Committee
on Commerce, Science, and Transportation.

EC-6223. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled ‘‘Safety/Se-
curity Zone Regulations; All Coast Guard
and Navy Vessels Involved in Evidence
Transport, Narragansett Bay, Davisville, RI
(CGD01-99-185)"" (RIN2115-AA97) (1999-0069),
received November 15, 1999; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-6224. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled ‘“‘Licensing
and Manning for Officers of Towing Vessels
(USCG-1999-6224)" (RIN2115-AF23) (1999-0001),
received November 15, 1999; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-6225. A communication from the Chief,
Office of Regulations and Administrative
Law, U.S. Coast Guard, Department of
Transportation, transmitting, pursuant to
law, the report of a rule entitled ‘‘Regulated
Navigation Areas; Strait of Juan de Fuca
and Adjacent Waters of Washington; Makah
Whale Hunting (CGD-13-98-023)"" (RIN2115-
AEB84) (1999-0004), received November 15, 1999;
to the Committee on Commerce, Science,
and Transportation.

EC-6226. A communication from the Sec-
retary of the Senate, transmitting, pursuant
to law, the report of the receipts and expend-
itures of the Senate for the period April 1,
1999 through September 30, 1999; ordered to
lie on the table.

PETITIONS AND MEMORIALS

The following petitions and memo-
rials were laid before the Senate and
were referred or ordered to lie on the
table as indicated:

POM-372. A resolution adopted by the Sen-
ate of the Legislature of the State of Michi-
gan relative to tobacco subsidies and food-
producing agricultural activities; to the
Committee on Agriculture, Nutrition, and
Forestry.

SENATE RESOLUTION No. 68

Whereas, For many years, even as our
country has wrestled with the costly and
harmful effects of tobacco use, Americans
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have provided financial support for tobacco
farming through federal tobacco subsidies.
These subsidies include money spent for to-
bacco crop insurance and price support, in
addition to inspection and grading services.
While changes in federal agricultural pro-
grams and law have significantly reduced
money going to tobacco farming and related
activities, federal dollars continue to be
spent on an endeavor that is harmful to our
citizens; and

Whereas, One of the greatest challenges
facing humanity in any age is the production
of food of sufficient quantity and quality to
meet ever-rising needs. Investments in the
process of raising crops are among the most
important commitments we can make to fu-
ture generations. Subsidies for food produc-
tion, research, and marketing hold the po-
tential to touch every citizen in a positive
fashion; and

Whereas, With the recent settlement
among the states and the tobacco industry,
the enormity of the cost tobacco exacts on
our society is clear. Any money going to sup-
port any aspect of this activity would be far
better spent elsewhere; now therefore, be it

Resolved by the Senate, That we memori-
alize the Congress of the United States to
end tobacco subsidies and to redirect this
support to food-producing agricultural ac-
tivities; and be it further

Resolved, That copies of this resolution be
transmitted to the President of the United
States Senate, the Speaker of the United
States House of Representatives, and the
members of the Michigan congressional dele-
gation.

REPORT OF COMMITTEE

The following report of committee
was submitted:

By Mr. THOMPSON, from the Committee
on Governmental Affairs:

Report to accompany the bill (S. 1877) to
amend the Federal Report Elimination and
Sunset Act of 1995 (Rept. No. 106-223).

EXECUTIVE REPORTS OF
COMMITTEE

The following executive reports of
committees were submitted:

By Mr. ROTH for the Committee on Fi-
nance:

Deanna Tanner Okun, of ldaho, to be a
Member of the United States International
Trade Commission for a term expiring June
16, 2008.

(The above nomination was reported with
the recommendation that she be confirmed,
subject to the nominee’s commitment to re-
spond to requests to appear and testify be-
fore any duly constituted committee of the
Senate.)

By Mr. HATCH for the Committee on the
Judiciary:

Kermit Bye, of North Dakota, to be United
States Circuit Judge for the Eighth Circuit.

Thomas L. Ambro, of Delaware, to be
United States Circuit Judge for the Third
Circuit.

George B. Daniels, of New York, to be
United States District Judge for the South-
ern District of New York.

Joel A. Pisano, of New Jersey, to be United
States District Judge for the District of New
Jersey.

(The above nominations were re-
ported with the recommendation that
they be confirmed.)
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INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. CRAIG:

S. 1937. A bill to amend the Pacific North-
west Electric Power Planning and Conserva-
tion Act to provide for sales of electricity by
the Bonneville Power Administration to
joint operating entities; to the Committee
on Energy and Natural Resources.

By Mr. CRAIG (for himself, Mr. THOM-
AS, Mr. CRAPO, and Mr. BURNS):

S. 1938. A bill to provide for the return of
fair and reasonable fees to the Federal Gov-
ernment for the use and occupancy of Na-
tional Forest System land under the recre-
ation residence program, and for other pur-
poses; to the Committee on Agriculture, Nu-
trition, and Forestry.

By Mr. HELMS:

S. 1939. A bill to amend the Internal Rev-
enue Code of 1986 to allow a credit against
income tax for dry cleaning equipment which
uses reduced amounts of hazardous sub-
stances; to the Committee on Finance.

By Mr. LEAHY (for himself, Mr.
BROWNBACK, Mr. FEINGOLD, Mr. KEN-
NEDY, Mr. KERRY, Mr. JEFFORDS, and
Mr. LAUTENBERG):

S. 1940. A bill to amend the Immigration
and Nationality Act to reaffirm the United
States’ historic commitment to protecting
refugees who are fleeing persecution or tor-
ture; to the Committee on the Judiciary.

By Mr. DODD (for himself and Mr.
DEWINE):

S. 1941. A bill to amend the Federal Fire
Prevention and Control Act of 1974 to au-
thorize the Director of the Federal Emer-
gency Management Agency to provide assist-
ance to fire departments and fire prevention
organizations for the purpose of protecting
the public and firefighting personnel against
fire and fire-related hazards; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

By Mr. JEFFORDS:

S. 1942. A bill to amend the Older Ameri-
cans Act of 1965 to establish grant programs
to provide State pharmacy assistance pro-
grams and medication management pro-
grams; to the Committee on Health, Edu-
cation, Labor, and Pensions.

By Mrs. MURRAY:

S. 1943. A bill to provide for an inexpensive
book distribution program; to the Com-
mittee on Health, Education, Labor, and
Pensions.

S. 1944. A bill to provide national challenge
grants for innovation in the education of
homeless children and youth; to the Com-
mittee on Health, Education, Labor, and

Pensions.
By Mr. BOND (for himself and Mr.
JOHNSON):

S. 1945. A bill to amend title 23, United
States Code, to require consideration under
the congestion mitigation and air quality
improvement program of the extent to which
a proposed project or program reduces sulfur
or atmospheric carbon emissions, to make
renewable fuel projects eligible under that
program, and for other purposes; to the Com-
mittee on Environment and Public Works.

By Mr. INHOFE (for himself, Ms.
SNOWE, Mr. BAucus, Mr. WARNER,
Mrs. FEINSTEIN, Mr. LIEBERMAN, Mr.
WYDEN, Mr. DOMENICI, Mr. MOYNIHAN,
Ms. COLLINS, Mr. LAUTENBERG, Mr.
KERRY, and Mr. BENNETT):

S. 1946. A bill to amend the National Envi-
ronmental Education Act to redesignate that
Act as the “John H. Chafee Environmental
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Education Act”, to establish the John H.
Chafee Memorial Fellowship Program, to ex-
tend the programs under that Act, and for
other purposes; to the Committee on Envi-
ronment and Public Works.

By Mr. HATCH:

S. 1947. A bill to provide for an assessment
of the abuse of and trafficking in gamma hy-
droxybutyric acid and other controlled sub-
stances and drugs, and for other purposes; to
the Committee on the Judiciary.

By Mr. LOTT:

S. 1948. A bill to amend the provisions of
title 17, United States Code, and the Commu-
nications Act of 1934, relating to copyright
licensing and carriage of broadcast signals
by satellite; to the Committee on the Judici-
ary.

By Mr. LEAHY:

S. 1949. A bill to promote economically
sound modernization of electric power gen-
eration capacity in the United States, to es-
tablish requirements to improve the combus-
tion heat rate efficiency of fossil fuel-fired
electric utility generating units, to reduce
emissions of mercury, carbon dioxide, nitro-
gen oxides, and sulfur dioxide, to require
that all fossil fuel-fired electric utility gen-
erating units operating in the United States
meet new source review requirements, to
promote the use of clean coal technologies,
and to promote alternative energy and clean
energy sources such as solar, wind, biomass,
and fuel cells; to the Committee on Finance.

By Mr. ENZI (for himself and Mr.
THOMAS):

S. 1950. A bill to amend the Mineral Leas-
ing Act of 1920 to ensure the orderly develop-
ment of coal, coalbed methane, natural gas,
and oil in the Powder River Basin, Wyoming
and Montana, and for other purposes; to the
Committee on Energy and Natural Re-
sources.

By Mr. SCHUMER (for himself and Ms.
COLLINS):

S. 1951. A bill to provide the Secretary of
Energy with authority to draw down the
Strategic Petroleum Reserve when oil and
gas prices in the United States rise sharply
because of anticompetitive activity, and to
require the President, through the Secretary
of Energy, to consult with Congress regard-
ing the sale of oil from the Strategic Petro-
leum Reserve; to the Committee on Energy
and Natural Resources.

By Mr. ABRAHAM:

S. 1952. A bill to amend the Internal Rev-
enue Code of 1986 to provide a simplified
method for determining a partner’s share of
items of a partnership which is a qualified
investment club; to the Committee on Fi-
nance.

By Mr. KERREY:

S. 1953. A bill to amend the Illegal Immi-
gration Reform and Immigrant Responsi-
bility Act of 1996 to authorize the establish-
ment of a voluntary legal employment au-
thentication program (LEAP) as a successor
to the current pilot programs for employ-
ment eligibility confirmation; to the Com-
mittee on the Judiciary.

By Mr. BINGAMAN (for himself, Mr.
THOMPSON, and Mr. KENNEDY):

S. 1954. A bill to establish a compensation
program for employees of the Department of
Energy, its contractors, subcontractors, and
beryllium vendors, who sustained beryllium-
related illness due to the performance of
their duty; to establish a compensation pro-
gram for certain workers at the Paducah,
Kentucky, gaseous diffusion plant; to estab-
lish a pilot program for examining the pos-
sible relationship between workplace expo-
sure to radiation and hazardous materials
and illnesses or health conditions; and for
other purposes; to the Committee on Health,
Education, Labor, and Pensions.
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SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mrs. HUTCHISON (for herself, Mr.
ABRAHAM, Mr. KyL, and Mr. GRAMM):

S. Con. Res. 74. A concurrent resolution
recognizing the United States Border Pa-
trol’s 75 years of service since its founding;
to the Committee on the Judiciary.

By Mr. DURBIN (for himself and Mr.
CAMPBELL):

S. Con. Res. 75. A concurrent resolution ex-
pressing the strong opposition of Congress to
the continued egregious violations of human
rights and the lack of progress toward the
establishment of democracy and the rule of
law in Belarus and calling on President Alex-
ander Lukashenka to engage in negotiations
with the representatives of the opposition
and to restore the constitutional rights of
the Belarusian people; to the Committee on
Foreign Relations.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. CRAIG (for himself, Mr.
THOMAS, Mr. CRAPO, and Mr.
BURNS):

S. 1938. A bill to provide for the re-
turn of fair and reasonable fees to the
Federal Government for the use and oc-
cupancy of National Forest System
land under the recreation residence
program, and for other purposes; to the
Committee on Agriculture, Nutrition,
and Forestry.

CABIN USER FEE FAIRNESS ACT OF 1999

Mr. CRAIG. Mr. President, I am in-
troducing legislation today that will
set a new course for the Forest Service
in determining fees for forest lots on
which families and individuals have
been authorized to build cabins for sea-
sonal recreation since the early part of
this century. | am pleased to have Sen-
ators MIKE CRAPO, CRAIG THOMAS, and
CONRAD BURNS joining me in spon-
soring this legislation, which is a com-
panion bill to H.R. 3327, introduced in
the House of Representatives by Con-
gressman GEORGE NETHERCUTT.

In 1915, under the Term Permit Act,
Congress set up a program to give fam-
ilies the opportunity to recreate on our
public lands through the so-called
recreation residence program. Today,
15,000 of these forest cabins remain,
providing generation after generation
of families and their friends a respite
from urban living and an opportunity
to use our public lands.

These cabins stand in sharp contrast
to many aspects of modern outdoor
recreation, yet are an important aspect
of the mix recreation opportunities for
the American public. While many of us
enjoy fast, off-road machines and
watercraft or hiking to the
backcountry with high-tech gear, oth-
ers enjoy a relaxing weekend at their
cabin in the woods with their family
and friends.

The recreation residence programs
allows families all across the country
an opportunity to use our national for-
ests. This quiet, somewhat uneventful
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program continues to produce close
bonds and remarkable memories for
hundreds of thousands of Americans,
but in order to secure the future of the
cabin program, this Congress needs to
reexamine the basis on which fees are
now being determined.

Roughly 20 years ago, the Forest
Service saw the need to modernize the
regulations under which the cabin pro-
gram is administered. Acknowledging
that the competition for access and use
of forest resources has increased dra-
matically since 1915, both the cabin
owners and the agency wanted a formal
understanding about the rights and ob-
ligations of using and maintaining
these structures.

New rules that resulted nearly a dec-
ade later reaffirmed the cabins as a
valid recreational use of forest land. At
the same time, the new policy reflected
numerous limitations on use that are
felt to be appropriate in order to keep
areas of the forest where cabins are lo-
cated open for recreational use by
other forest visitors. Commercial use
of the cabins is prohibited, as is year-
round occupancy by the owner. Owners
are restricted in the size, shape, paint
color and presence of other structures
or installations on the cabin lot. The
only portion of a lot that is controlled
by the cabin owner is that portion of
the lot that directly underlies the foot-
print of the cabin itself.

At some locations, the agency has de-
termined a need to remove cabins for a
variety of reasons related to ‘‘higher
public purposes’” and cabin owners
wanted to be certain in the writing of
new regulations that a fair process
would guide any future decisions about
cabin removal. At other locations,
some cabins have been destroyed by
fire, avalanche or falling trees, and a
more reliable process of determining
whether such cabins might be rebuilt
or relocated was needed. It was deter-
mined, therefore, that this recreational
program would be tied more closely to
the forest planning process.

The question of an appropriate fee to
be paid for the opportunity of con-
structing and maintaining a cabin in
the woods was also addressed at that
time. Although the agency’s policies
for administration of the cabin pro-
gram have, overall, held up well over
time, the portion dealing with periodic
redetermination of fees proved in the
last few years to be a failure.

A base fee was determined 20 years
ago by an appraisal of sales of com-
parable undeveloped lots in the real es-
tate market adjacent to the national
forest where a cabin was located. The
new policy called for reappraisal of the
value of the lot 20 years later—a trig-
ger that led to initiation of the re-
appraisal process in 1995.

In the meantime, according to the
policy, annual adjustments to the base
fee would be tracked by the Implicit
Price Deflator (IPD), which proved to
be a faulty mechanism for this purpose.
Annual adjustments to the fee based on
movements of the IPD failed entirely
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to keep track of the booming land val-
ues associated with recreation develop-
ment.

As the results of actual reappraisals
on the ground began reaching my office
in 1997, it became clear that far more
than the inoperative IPD was out of
alignment in determining fees for the
cabin owners.

At the Pettit Lake tract in ldaho’s
Sawtooth National Recreation Area,
the new base fees skyrocketed into
alarming five-digit amounts—so high
that a single annual fee was nearly
enough money to buy raw land outside
the forest and construct a cabin. Mean-
while, the agency’s appraisal method-
ology was resulting in new base fees in
South Dakota, in Florida, and in some
locations in Colorado that were actu-
ally lower than the previous fee.

Very generally speaking, the value of
the use of the forest lot is approxi-
mately the same for any cabin owner,
whether they are tucked into what has
become in recent years the Sawtooth
National Recreation Area of ldaho, or
high in the Sierra Mountain range of
California, or in the lowland forests of
the southeastern States. Yet Idaho
cabin owners are now expected to pay a
new average fee of $9,221 each year,
while cabin owners in Kentucky will be
paying a new average fee of $140.

At the request of the chairman of the
House Committee on Agriculture in
1998, the cabin owners named a coali-
tion of leaders of their various national
and State cabin owner associations to
examine the methodology being used
by the Forest Service to determine
fees. It became obvious to these lay-
men that analysis of appraisal method-
ology and the determination of fees
was beyond their grasp, and a pres-
tigious consulting appraiser was re-
tained to guide the cabin owners
through their task. The report and rec-
ommendations of the coalition’s con-
sulting appraiser is available from my
office for those who might wish to ex-
amine the details.

At the bottom line, it was learned
that the Forest Service—contrary to
its own policy—was appraising and
affixing value to the lots being pro-
vided to cabin owners as if this land
were fully developed, legally sub-
divided, fee simple residential land.

In other words, the agency has been
capturing the values associated with a
variety of structures and services that
the homeowners themselves (not the
agency) provide. The Forest Service, in
setting fees on this basis, has been cap-
turing incremental values assigned by
a developer at various stages of devel-
opment for risk, expectations of profit
and other factors.

My goal is to see that the cabin pro-
gram remains affordable for American
families. Consistent with the rec-
ommendations of the coalition’s con-
sulting appraiser, the methodology for
determining fees is directed toward the
value of the use to the cabin owner—
not what the market would bear,
should the Forest Service decide to sell
off its assets.
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This is highly technical legislation.
Its purpose is to send a clear set of in-
structions to appraisers in the field and
a clear set of instructions to forest
managers to respect the results of ap-
praisals undertaken to place value on
the raw land being offered cabin own-
ers.

I intend to hold hearings on this leg-
islation early in the next session. |
urge each of my colleagues to be in
contact with cabin owners in their
State during the congressional recess.
There are more than 15,000 families out
there who fear that the long tradition
of cabin-based forest recreation is
nearing an end because the agencies fee
mechanism has made the program
unaffordable for all but the wealthy.
These cabin owners and | would whole-
heartedly welcome the support and co-
sponsorship of all Senators for this im-
portant legislation.

I ask unanimous consent that a copy
of the legislation be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1938

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION. 1. SHORT TITLE.

This Act may be cited as the “Fair Cabin
User Fee Act of 1999,

SEC. 2. FINDINGS.

Congress finds that—

(1) the recreation residence program is—

(A) a valid use of forest land and 1 of the
multiple uses of the National Forest System;
and

(B) an important component of the recre-
ation program of the Forest Service;

(2) cabins located on forest land have pro-
vided a unique recreation experience to a
large number of cabin owners, their families,
and guests each year since Congress author-
ized the recreation residence program in
1915;

(3) tract associations, cabin owners, their
extended families, guests, and others that
regularly use and enjoy forest cabin tracts
have contributed significantly toward effi-
cient management of the program and the
stewardship of forest land;

(4) cabin user fees have traditionally gen-
erated income to the Federal Government in
amounts significantly greater than the Fed-
eral cost of administering the program;

(5) the rights and privileges granted to
owners of cabins authorized under the pro-
gram have steadily diminished while regu-
latory restrictions and fees charged under
the program have steadily increased; and

(6) the current fee determination procedure
has been shown to incorrectly reflect market
value and value of use.

SEC. 3. PURPOSES.

The purposes of this Act are—

(1) to ensure, to the maximum extent prac-
ticable, that the National Forest System
recreation residence program is managed to
preserve the opportunity for individual and
family-oriented recreation at a reasonable
cost; and

(2) to develop and implement a more effi-
cient, cost-effective procedure for deter-
mining cabin user fees that better reflects
the probable value of that use by the cabin
owner, taking into consideration the limita-
tions of the authorization and other relevant
market factors.
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SEC. 4. DEFINITIONS.

In this Act:

(1) AGENCY.—The term ‘“‘agency’ means the
Forest Service.

(2) AUTHORIZATION.—The term ‘‘authoriza-
tion”” means a special use permit for the use
and occupancy of National Forest System
land by a cabin owner under the authority of
the program.

(3) BASE CABIN USER FEE.—The term ‘‘base
cabin user fee’” means the initial fee for an
authorization that results from the appraisal
of a lot in accordance with sections 6 and 7.

(4) CABIN.—The term “‘cabin’ means a pri-
vately built and owned structure authorized
for use and occupancy on National Forest
System land.

(5) CABIN USER FEE.—The term ‘‘cabin user
fee’” means a special use fee paid annually by
a cabin owner to the Secretary in accordance
with this Act.

(6) CABIN OWNER.—The term ‘“‘cabin owner”
means—

(A) a person authorized by the agency to
use and to occupy a cabin on National Forest
System land; and

(B) an heir or assign of such a person.

(7) CARETAKER CABIN.—The term ‘‘care-
taker cabin” means a caretaker residence
occupied in limited cases in which caretaker
services are necessary to maintain the secu-
rity of a tract.

(8) CENTER.—The term ‘“‘Center’”” means the
Federal Center for Dispute Resolution of the
American Arbitration Association.

(9) CURRENT CABIN USER FEE.—The term
‘““current cabin user fee’” means the most re-
cent cabin user fee that results from an an-
nual adjustment to the base cabin user fee in
accordance with section 8.

(10) LoT.—The term ‘“‘lot” means a parcel
of land of the National Forest System on
which a cabin owner is authorized to build,
use, occupy, and maintain a cabin and re-
lated improvements.

(11) PROGRAM.—The term  ‘“‘program’
means the recreation residence program es-
tablished under the Act of March 4, 1915 (38
Stat. 1101, chapter 144).

(12) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Agriculture, acting
through the Chief of the Forest Service.

(13) TRACT.—The term ‘“‘tract” means an
established location within a National For-
est containing 1 or more cabins authorized in
accordance with the program.

(14) TRACT ASSOCIATION.—The term ‘‘tract
association’”” means a cabin owner associa-
tion in which all cabin owners within a tract
are eligible for membership.

SEC. 5. ADMINISTRATION OF RECREATION RESI-
DENCE PROGRAM.

(a) IN GENERAL.—The Secretary shall en-
sure, to the maximum extent practicable,
that the basis and procedure for calculating
cabin user fees results in a reasonable and
fair fee for an authorization that reflects the
probable value of the use and occupancy of a
lot to the cabin owner in accordance with
subsection (b).

(b) DETERMINATION OF VALUE.—The value
of the use and occupancy of a lot referred to
in subsection (a)—

(1) shall not be equivalent to a rental fee of
the lot; and

(2) shall reflect regional economic influ-
ences, as determined by an appraisal of the
value of use of the National Forest in which
the lot is located.

SEC. 6. APPRAISALS.

(&) REQUIREMENTS FOR CONDUCTING AP-
PRAISALS.—In implementing and conducting
an appraisal process for determining cabin
user fees, the Secretary shall—

(1) establish an appraisal process to deter-
mine the value of the fee simple estate of a
typical lot or lots within a tract, with ad-
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justments to reflect limitations arising from
the authorization and special use permit;

(2) enter into a contract with an appro-
priate professional organization for the de-
velopment of specific appraisal guidelines in
accordance with subsection (b), subject to
public comment and congressional review;

(3) require that an appraisal be performed
by a State-certified general real estate ap-
praiser, selected by the Secretary and li-
censed to practice in the State in which the
lot is located;

(4) provide the appraiser with—

(A) appraisal guidelines developed in ac-
cordance with this Act; and

(B) a copy of the special use permit associ-
ated with the typical lot to be appraised,
with an instruction to the appraiser to con-
sider any prohibitions or limitations con-
tained in the authorization;

(5) notwithstanding any other provision of
law, require the appraiser to coordinate the
assignment closely with affected parties by
seeking advice, cooperation, and information
from cabin owners and tract associations;

(6) require that the appraiser perform the
appraisal in compliance with—

(A) the most current edition of the Uni-
form Standards of Professional Appraisal
Practice on the date of the appraisal;

(B) the most current edition of the Uni-
form Appraisal Standards for Federal Land
Acquisitions on the date of the appraisal;
and

(C) the specific appraisal guidelines devel-
oped in accordance with this Act;

(7) require that the appraisal report be a
self-contained report (as defined by the Uni-
form Standards of Professional Appraisal
Practice);

(8) require that the appraisal report com-
ply with the reporting guidelines established
by the Uniform Appraisal Standards for Fed-
eral Land Acquisitions; and

(9) before accepting any appraisal, conduct
a review of the appraisal to ensure that the
guidelines made available to the appraiser
have been followed and that the appraised
values are properly supported.

(b) SPECIFIC APPRAISAL GUIDELINES.—In
the development of specific appraisal guide-
lines in accordance with paragraph (a)(2), the
instructions to an appraiser shall require, at
a minimum, the following:

(1) APPRAISAL OF A TYPICAL LOT.—

(A) IN GENERAL.—INn conducting an ap-
praisal under this paragraph, the appraiser
shall appraise a typical lot or lots within a
tract that are selected by the cabin owners
and the agency in a manner consistent with
the policy of the program.

(B) APPRAISAL.—IN appraising a typical lot
or lots within a tract, the appraiser shall—

(i) consult with affected cabin owners; and

(ii) appraise the typical lot or lots selected
for purposes of comparison with other lots or
groups of lots in the tract having similar
value characteristics (rather than appraising
each individual lot).

(B) ESTIMATE OF MARKET VALUE OF TYPICAL
LOT.—

(i) IN GENERAL.—The appraiser shall esti-
mate the market value of a typical lot as a
parcel of undeveloped, raw land that has
been made available for use and occupancy
by the cabin owner on a seasonal or periodic
basis.

(ii) NO EQUIVALENCE TO LEGALLY SUB-
DIVIDED LOT.—The appraiser shall not ap-
praise the typical lot as being equivalent to
a legally subdivided lot.

(2) REQUIREMENT FOR ANALYSIS OF COM-
PARABLE SALES.—The appraisal shall be
based on a prioritized analysis of 1 or more
categories of sales of comparable land as fol-
lows:

(A) LARGER PARCELS.—Sales of larger, pri-
vately-owned, and preferably unimproved
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parcels of rural land, generally similar in
size to the tract being examined, shall be
given the most weight in the analysis.

(B) SMALLER PARCELS.—Sales of smaller,
privately-owned, and preferably unimproved
parcels of rural land that are not part of an
established subdivision shall be given sec-
ondary weight in the analysis.

(C) MAPPED AND RECORDED PARCELS.—Sales
of privately-owned parcels in a mapped and
recorded rural subdivision shall be given the
least weight in the analysis.

(3) EXCEPTION FOR CERTAIN SALES OF
LAND.—In conducting an analysis under para-
graph (2), the appraiser shall select sales of
comparable land that are outside the area of
influence of—

(A) land affected by urban growth bound-
aries;

(B) land for which a government or institu-
tion holds a conservation or recreational
easement; or

(C) land designated for conservation or rec-
reational purposes by Congress, a State, or a
political subdivision of a State.

(4) ADJUSTMENTS FOR TYPICAL VALUE INFLU-
ENCES.—

(A) IN GENERAL.—The appraiser shall con-
sider and adjust the price of sales of com-
parable land for all typical value influences
described in subparagraph (B).

(B) VALUE INFLUENCES.—The typical value
influences referred to in subparagraph (A)
include—

(i) differences in the locations of the par-
cels;

(ii) accessibility, including limitations on
access attributable to—

(1) weather;

(1) the condition of roads or trails; or

(111) other factors;

(iii) the presence of marketable timber;

(iv) limitations on, or the absence of, serv-
ices such as law enforcement, fire control,
road maintenance, or snow plowing;

(v) the condition and regulatory compli-
ance of any site improvements; and

(vi) any other typical value influences de-
scribed in standard appraisal literature.

(5) ADJUSTMENTS FOR RESTRICTIONS ON
USE.—In evaluating the sale of a comparable
fee simple parcel, an adjustment to the sale
price of the parcel shall be made to reflect
the influence of prohibitions or limitations
on use or benefits imposed by the agency
that affect the value of the subject cabin lot,
including—

(A) any prohibition against year-round use
and occupancy or any other restriction that
limits or reduces the type or amount of
cabin use and occupancy;

(B) any limitation on the right of the cabin
owner to sell, lease, or rent the cabin with-
out restrictions imposed by the Secretary;

(C) any limitation on, or prohibition
against, improvements to the lot, such as re-
modeling or enlargement of the cabin, con-
struction of additional structures, land-
scaping, signs, fencing, clothes drying lines,
mail boxes, swimming pools, or other rec-
reational facilities; and

(D) any limitation on, or prohibition
against, use of the lot for placement of
amenities such as playground equipment, do-
mestic livestock, recreational vehicles, or
boats.

(6) ADJUSTMENTS TO SALES OF COMPARABLE
PARCELS.—

(A) IN GENERAL.—

(i) UTILITIES PROVIDED BY AGENCY.—Only
utilities (such as water, sewer, electricity, or
telephone) or access roads or trails that are
clearly established as of the date of the ap-
praisal as having been provided and main-
tained by the agency at a lot shall be in-
cluded in the appraisal.

(if) FEATURES PROVIDED BY CABIN OWNER.—
All cabin facilities, decks, docks, patios, and
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other nonnatural features (including utili-
ties or access)—

(1) shall be presumed to have been provided
by, or funded by, the cabin owner; and

(11) shall be excluded from the appraisal by
adjusting any comparable sales with the
nonnatural features referred to in subpara-
graph (B)(ii).

(iii) WITHDRAWAL OF UTILITY OR ACCESS BY
AGENCY.—If, during the term of an authoriza-
tion, the agency makes a substantial and
materially adverse change in the provision
or maintenance of any utility or access, the
cabin owner shall have the right to request
and obtain a new determination of the base
cabin user fee at the expense of the agency.

(B) ADJUSTMENT FOR IMPROVEMENTS.—

(i) IN GENERAL.—The appraiser shall con-
sider and adjust the price of each sale of a
comparable parcel for all nonnatural fea-
tures referred to in subparagraph (A)(ii)
that—

(1) are present at, or add value to, the par-
cel; but

(I1) are not present at the lot being ap-
praised or not included in the appraisal
under subparagraph (A).

(ii) ADJUSTMENTS.—AN adjustment to the
price of a parcel sold under this subpara-
graph shall include allowances for matters
such as—

(1) depreciated current replacement costs
of installing nonnatural features referred to
in clause (i) at the typical lot being ap-
praised, including an allowance for entrepre-
neurial profit and overhead;

(1) likely construction difficulties for non-
natural features referred to in clause (i) at
the lot being appraised; and

(111) the deduction in price that would be
taken in the market as a risk allowance if—

(aa) a parcel does not have adequate access
or adequate sewer or water systems; and

(bb) there is a risk of failure or material
cost overruns in attempting to provide the
systems referred to in item (aa).

(C) REAPPRAISAL FOR AND RECALCULATION
OF BASE CABIN USER FEE.—Periodically, but
not less often than once every 10 years, the
Secretary shall recalculate the base cabin
user fee (including conducting any re-
appraisal required to recalculate the base
cabin user fee).

SEC. 7. CABIN USER FEES.

(a) IN GENERAL.—The Secretary shall es-
tablish the cabin user fee as the amount that
is equal to 5 percent of the value of the lot,
as determined in accordance with section 6,
reflecting an adjustment to the market rate
of return based solely on—

(1) the limited term of the authorization;

(2) the absence of significant property
rights normally attached to fee simple own-
ership; and

(3) the public right of access to, and use of,
any open portion of the lot on which the
cabin or other enclosed improvements are
not located.

(b) FEE FOR CARETAKER RESIDENCES.—The
base cabin user fee for a lot on which a care-
taker residence is located shall not be great-
er than the base cabin user fee charged for
the authorized use of a similar typical lot in
the tract.

(c) ANNUAL CABIN USER FEE IN THE EVENT
OF DETERMINATION NOT TO REISSUE AUTHOR-
1IZATION.—If the Secretary determines that
an authorization should not be reissued at
the end of a term, the Secretary shall—

(1) establish as the new base cabin user fee
for the remaining term of the authorization
the amount charged as the cabin user fee in
the year that was 10 years before the year in
which the authorization expires; and

(2) calculate the current cabin user fee for
each of the remaining 9 years of the term of
the authorization by multiplying—
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(i) %10 of the new base cabin user fee; by

(ii) the number of years remaining in the
term of the authorization after the year for
which the cabin user fee is being calculated.

(d) ANNUAL CABIN USErR FEE IN EVENT OF
CHANGED CONDITIONS.—If a review of a deci-
sion to convert a lot to an alternative public
use indicates that the continuation of the
authorization for use and occupancy of the
cabin by the cabin owner is warranted, and
the decision is subsequently reversed, the
Secretary may require the cabin owner to
pay any portion of annual cabin user fees, as
calculated in accordance with subsection (d),
that were forgone as a result of the expecta-
tion of termination of use and occupancy of
the cabin by the cabin owner.

() TERMINATION OF FEE OBLIGATION IN
Loss RESULTING FROM ACTS OF GOD OR CATA-
STROPHIC EVENTS.—On a determination by
the agency that, due to an act of God or a
catastrophic event, a lot cannot be safely oc-
cupied and that the authorization for the lot
should accordingly be terminated, the fee ob-
ligation of the cabin owner shall terminate
effective on the date of the occurrence of the
act or event.

SEC. 8. ANNUAL ADJUSTMENT OF CABIN USER
FEE.

(@) IN GENERAL.—The Secretary shall ad-
just the cabin user fee annually, using a roll-
ing 5-year average of a published price index
in accordance with subsection (b) or (c) that
reports changes in rural or similar land val-
ues in the State, county, or market area in
which the lot is located.

(b) INITIAL INDEX.—

(1) IN GENERAL.—For the period of 10 years
beginning on the date of enactment of this
Act, the Secretary shall use changes in agri-
cultural land prices in the appropriate State
or county, as reported in the Index of Agri-
cultural Land Prices published by the De-
partment of Agriculture, to determine the
annual adjustment to the cabin user fee in
accordance with subsections (a) and (d).

(2) STATEWIDE CHANGES.—In determining
the annual adjustment to the cabin user fee
for an authorization located in a county in
which agricultural land prices are influenced
by the factors described in section 6(b)(3),
the Secretary shall use average statewide
changes in the State in which the lot is lo-
cated.

(c) NEwW INDEX.—

(1) IN GENERAL.—Not later than 10 years
after the date of enactment of this Act, the
Secretary may select and use an index other
than the index described in subsection (b)(2)
to adjust a cabin user fee if the Secretary de-
termines that a different index better re-
flects change in the value of a lot over time.

(2) SELECTION PROCESS.—Before selecting a
new index, the Secretary shall—

(A) solicit and consider comments from the
public; and

(B) not later than 60 days before the date
on which the Secretary makes a final index
selection, submit any proposed selection of a
new index to—

(i) the Committee on Resources of the
House of Representatives; and

(ii) the Committee on Energy and Natural
Resources of the Senate.

(d) LIMITATION.—INn calculating an annual
adjustment to the base cabin user fee, the
Secretary shall—

(1) limit any annual fee adjustment to an
amount that is not more than 5 percent per
year when the change in agricultural land
values exceeds 5 percent in any 1 year; and

(2) apply the amount of any adjustment
that exceeds 5 percent to the annual fee pay-
ment for the next year in which the change
in the index factor is less than 5 percent.

SEC. 9. PAYMENT OF CABIN USER FEES.

(a) DUE DATE FOR PAYMENT OF FEES.—A

cabin user fee shall be paid or prepaid annu-
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ally by the cabin owner on a monthly, quar-
terly, annual, or other schedule, as deter-
mined by the Secretary.

(b) PAYMENT OF EQUAL OR LESSER FEE.—If,
in accordance with section 7, the Secretary
determines that the amount of a new base
cabin user fee is equal to or less than the
current base cabin user fee, the Secretary
shall require payment of the new base cabin
user fee by the cabin owner in accordance
with subsection (a).

(c) PAYMENT OF GREATER FEE.—If, in ac-
cordance with section 7, the Secretary deter-
mines that the amount of a new base cabin
user fee is greater than the current base
cabin user fee, the Secretary shall—

(1) require full payment of the new base
cabin user fee in the first year following
completion of the fee determination proce-
dure if the increase in the amount of the new
base cabin user fee is not more than 100 per-
cent of the most recently paid cabin user fee;
or

(2) phase in the increase over the current
cabin user fee in approximately equal incre-
ments over 3 years if the increase in the
amount of the new base cabin user fee is
greater than 100 percent of the most recently
paid base cabin user fee.

(d) REQUIREMENT FOR PAYMENT DURING AR-
BITRATION, APPEAL, OR JUDICIAL REVIEW.—If
arbitration, an appeal, or judicial review
concerning a cabin user fee is brought in ac-
cordance with section 11 or 12, the Secretary
shall—

(1) suspend annual payment by the cabin
owner of any increase in the cabin user fee,
pending completion of the arbitration, ap-
peal, or judicial review; and

(2) make any adjustments, as necessary,
that result from the findings of the arbitra-
tion, appeal, or judicial review by providing
to the cabin owner—

(A)(i) a credit toward future cabin user fee
payments; or

(ii) a refund for any overpayment of the
cabin user fee; and

(B) a supplemental billing for any addi-
tional amount of the cabin user fee that is
due.

SEC. 10. RIGHT OF SECOND APPRAISAL.

(a) RIGHT OF SECOND APPRAISAL.—OnN re-
ceipt of notice from the Secretary of the de-
termination of a new base cabin user fee, the
cabin owner—

(1) not later than 60 days after the date on
which the notice is received, shall notify the
Secretary of the intent of the cabin owner to
obtain a second appraisal; and

(2) may obtain, within 1 year following the
date of receipt of the notice under this sub-
section, at the expense of the cabin owner, a
second appraisal of the typical lot on which
the initial appraisal was conducted.

(b) CONDUCT OF SECOND APPRAISAL.—IN
conducting a second appraisal, the appraiser
selected by the cabin owner shall—

(1) consider all relevant factors in accord-
ance with this Act (including guidelines de-
veloped under section 6(a)(2)); and

(2) notify the Secretary of any material
differences of fact or opinion between the
initial appraisal conducted by the agency
and the second appraisal.

(c) REQUEST FOR RECONSIDERATION OF BASE
CABIN USER FEE.—A cabin owner shall sub-
mit to the Secretary any request for recon-
sideration of the base cabin user fee, based
on the results of the second appraisal, not
later than 60 days after the receipt of the re-
port for a second appraisal.

(d) RECONSIDERATION OF BASE CABIN USER
FEE.—On receipt of a request from the cabin
owner under subsection (c) for reconsider-
ation of a base cabin user fee, not later than
60 days after the date of receipt of the re-
quest, the Secretary shall—
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(1) review the initial appraisal of the agen-
cy;

(2) review the results and commentary
from the second appraisal;

(3) determine a new base cabin user fee in
an amount that is—

(A) equal to the fee determined by the ini-
tial or the second appraisal; or

(B) within the range of values, if any, be-
tween the initial and second appraisals; and

(4) notify the cabin owner of the amount of
the new base cabin fee.

SEC. 11. RIGHT OF ARBITRATION.

(a) IN GENERAL.—

(1) REQUEST FOR ARBITRATION.—Not later
than 30 days after the receipt of notice of a
new base cabin fee under section 10(d)(4), the
tract association may request arbitration if
a cabin owner in the tract and the Secretary
are unable to reach agreement on the
amount of the base cabin user fee determined
in accordance with section 10.

) IDENTIFICATION OF THIRD-PARTY
NEUTRALS.—If arbitration is requested under
paragraph (1), the Secretary shall promptly
request the Center to develop a list of the
names of not fewer than 20 appraisers and 10
attorneys who possess appropriate training
and experience in valuations of land and in-
terest in land to serve as qualified third-
party neutrals.

(b) ARBITRATION.—Not later than 30 days
after the receipt of a request from the tract
association for arbitration, the Secretary
shall—

(1) notify the Center of the request; and

(2) request the Center to provide to the
Secretary and the tract association, within
15 days—

(A) instructions related to arbitration pro-
cedures; and

(B) the list of qualified third-party
neutrals described in subsection (a)(2).

(c) ARBITRATION PANEL.—

(1) IN GENERAL.—Not later than 15 days
after the receipt of the list described in sub-
section (a)(2), the Secretary and the tract as-
sociation may each recommend the names of
2 appraisers and 1 attorney from the list for
consideration in the selection of an arbitra-
tion panel by the Center.

(2) AVAILABILITY OF LIST.—The Secretary
and the tract association shall disclose to
each other the names of third-party neutrals
recommended under paragraph (1).

(3) OPTION TO ELIMINATE RECOMMENDED
NEUTRALS.—The Secretary and the tract as-
sociation may each peremptorily eliminate
from consideration for the arbitration panel
1 third-party neutral recommended under
paragraph (1).

(4) SELECTION BY CENTER.—From the third-
party neutrals recommended to the Center
under paragraph (1) that are not eliminated
from consideration under paragraph (3), the
Center shall select and retain an arbitration
panel consisting of 2 appraisers and 1 attor-
ney.

(5) NOTIFICATION OF ESTABLISHMENT.—Not
later than 5 days after the selection of mem-
bers of the arbitration panel, the Center
shall notify the Secretary and the tract asso-
ciation of the establishment of the arbitra-
tion panel.

(d) ARBITRATION PROCEDURE.—

(1) SUBMISSION OF INFORMATION.—Not later
than 30 days after notification by the Center
of the establishment of the arbitration panel
under subsection (c)(3), each party shall sub-
mit to the arbitration panel—

(A) the appraisal report of each party, in-
cluding comments, if any, of material dif-
ferences of fact or opinion related to the ini-
tial appraisal or the second appraisal;

(B) a copy of the authorization associated
with any typical lot that was subject to ap-
praisal;
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(C) a copy of this Act; and

(D) a copy of appraisal guidelines devel-
oped in accordance with section 6(a)(2).

(2) HEARING OR FIELD INSPECTION.—OnN
agreement of both parties, the arbitration
may be conducted without a hearing or a
field inspection.

(3) SCHEDULE FOR DECISION.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), not later than 60 days
after the receipt of all materials described in
paragraph (1), the arbitration panel shall
prepare and forward to the Secretary a writ-
ten advisory decision on the appropriate
amount of the base cabin user fee.

(B) EXTENSION.—If the arbitration panel or
the parties to the arbitration determine that
a hearing or field inspection is necessary, the
date for submission of the advisory decision
under subparagraph (A) shall be extended
for—

(i) not more than 30 days; or

(ii) in the case of difficult or hazardous
road or weather conditions, such an addi-
tional period of time as is necessary to com-
plete the inspection.

(4) DETERMINATION OF RECOMMENDED BASE
CABIN USER FEE.—The base cabin user fee rec-
ommended by the arbitration panel shall fall
within the range of values, if any, between
the initial and second appraisals submitted
to the arbitration panel by the parties.

(e) ADOPTION OF RECOMMENDED BASE CABIN
USER FEE.—

(1) IN GENERAL.—Not later than 45 days
after the receipt of the recommendation by
the arbitration panel, the Secretary shall
make a determination to adopt or reject the
recommended base cabin user fee.

(2) NOTICE TO TRACT ASSOCIATION.—NoOt
later than 15 days after making the deter-
mination under paragraph (1), the Secretary
shall provide notice of the determination to
the tract association.

(f) No ADMISSION OF FACT OR RECOMMENDA-
TION.—Neither the fact that arbitration in
accordance with this section has occurred,
nor the recommendation of the arbitration
panel, shall be admissible in any court or ad-
ministrative proceeding.

(g) CosTSs OF ARBITRATION.—

(1) FEES.—

(A) IN GENERAL.—INn addition to amounts
collected under paragraph (2), the Center
may charge a reasonable fee to each party to
an arbitration under this Act for the provi-
sion of arbitration services.

(B) TRANSFER.—Fees collected under this
paragraph shall be transferred to the Sec-
retary for use in the administration of the
program without further Act of appropria-
tion.

(2) CosT SHARING.—The agency and the
tract association shall each pay 50 percent of
the costs incurred by the Center in estab-
lishing and administering an arbitration in
accordance with this section, unless the arbi-
tration panel recommends that either the
agency or the tract association bear the en-
tire cost of establishing and administering
the arbitration.

(h) FUNDING.—

(1) AUTHORIZATION OF APPROPRIATIONS FOR
INITIAL COSTS.—There is authorized to be ap-
propriated to the agency for the initial costs
of establishing and administering the pro-
gram not to exceed $15,000.

(2) ARBITRATION FEES.—ANy amounts ex-
ceeding the amount authorized by paragraph
(1) that are required for the administration
of the program shall be derived from arbitra-
tion fees charged under subsection (g)(1).

SEC. 12. RIGHT OF APPEAL AND JUDICIAL RE-
VIEW.

(a) RIGHTS OF APPEAL.—Notwithstanding
any action of a cabin owner to exercise
rights in accordance with section 10 or 11,
the Secretary shall by regulation grant the
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cabin owner the right to an administrative
appeal of the determination of a new base
cabin user fee.

(b) JupiciAL REVIEW.—A cabin owner that
is adversely affected by a final decision of
the Secretary under this Act may commence
a civil action in United States district court.
SEC. 13. CONSISTENCY WITH OTHER LAW AND

RIGHTS.

(a) CoONSISTENCY WITH RIGHTS OF THE
UNITED STATES.—Nothing in this Act limits
or restricts any right, title, or interest of the
United States in or to any land or resource.

(b) SPECIAL RULE FOR ALASKA.—In deter-
mining a cabin user fee in the State of Alas-
ka, the Secretary shall not establish or im-
pose a cabin fee or a condition affecting a
cabin fee that is inconsistent with the re-
quirements under section 1303(d) of the Alas-
ka National Interest Lands Conservation Act
(16 U.S.C. 3193(d)).

SEC. 14. REGULATIONS.

Not later than 1 year after the date of en-
actment of this Act, the Secretary shall pro-
mulgate regulations to implement this Act.
SEC. 15. TRANSITION PROVISIONS.

(a) IN GENERAL.—OnN enactment of this Act,
the Secretary shall—

(1) suspend appraisal activities related to
existing authorizations until new rules, poli-
cies, and procedures are promulgated in ac-
cordance with this Act; and

(2) temporarily charge an annual
user fee for each lot that is—

(A) an amount equal to the cabin user fee
for the lot that was in effect on September
30, 1995, adjusted by application of the Im-
plicit Price Deflator-Gross National Product
Index, if no appraisal of the lot on which the
cabin is located was completed after that
date and before the date of enactment of this
Act;

(B) an amount that is not more than 100
percent greater than the cabin user fee in ef-
fect on September 30, 1995, adjusted by appli-
cation of the Implicit Price Deflator-Gross
National Product Index prior to reappraisal,
if an appraisal conducted after that date but
before the date of enactment of this Act re-
sulted in the increase; or

(C) the cabin user fee in effect on the date
of enactment of this Act, if an appraisal con-
ducted after September 30, 1995, including ad-
justments resulting from application of the
Implicit Price Deflator-Gross National Prod-
uct Index before the date of enactment of
this Act, resulted a base cabin user fee that
is not greater than the fee in effect before
the appraisal.

(b) CoNDUCT OF APPRAISALS UNDER NEW
LAw.—On publication of new rules, policies,
and procedures under this Act, the Secretary
shall carry out any appraisals of lots and de-
terminations of fees that were not completed
between September 30, 1995, and the date of
enactment of this Act.

() REQUEST FOR NEW APPRAISAL UNDER
NEw LAw.—Not later than 2 years after the
promulgation of final regulations and poli-
cies and the development of appraisal guide-
lines in accordance with section 6(a)(2), a
cabin owner whose base cabin user fee was
adjusted subject to an appraisal completed
after September 30, 1995, but before the date
of enactment of this Act, may request that
the Secretary conduct a new appraisal and
determine a new fee in accordance with this
Act.

(d) CoNDuUCT OF NEW APPRAISAL.—ON re-
ceiving a request under subsection (c), the
Secretary shall conduct, and bear all costs
incurred in conducting, a new appraisal and
fee determination in accordance with this
Act.

(e) AssuMPTION oF NEw BASE CABIN USER
FEE.—INn the absence of a request under sub-
section (c) for a new appraisal and fee deter-
mination from a cabin owner whose cabin

cabin
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user fee was determined as a result of an ap-
praisal conducted after September 30, 1995,
but before the date of enactment of this Act,
the Secretary may consider the base cabin
user fee resulting from the appraisal con-
ducted between September 30, 1995, and the
date of enactment of this Act to be the base
cabin user fee that complies with the transi-
tion provisions of this Act.

(f) TRANSITIONAL CABIN USER FEE OBLIGA-
TION.—

(1) IN GENERAL.—INn determining the liabil-
ity of the cabin owner for payment of fees for
the period of time between the date of enact-
ment of this Act and the determination of a
base cabin user fee in accordance with this
Act, the Secretary shall—

(A) require the cabin owner to remit any
balance owed for any underpayment of an
annual cabin user fee; or

(B) if an overpayment of a cabin user fee
has occurred, credit the cabin owner, or an
heir or assign of the cabin owner, toward fu-
ture cabin user fee obligations.

(2) BiLLING.—The agency shall bill a cabin
owner for amounts determined to be owed
under paragraph (1)(A) in approximately
equal increments over 3 years.

By Mr. LEAHY (for himself, Mr.
BROWNBACK, Mr. FEINGOLD, Mr.
KENNEDY, Mr. KERRY, Mr. JEF-
FORDS, and Mr. LAUTENBERG):

S. 1940. A bill to amend the Immigra-
tion and Nationality Act to reaffirm
the United States’ historic commit-
ment to protecting refugees who are
fleeing persecution or torture; to the
Committee on the Judiciary.

THE REFUGEE PROTECTION ACT

Mr. LEAHY. Mr. President, today
Senators BROWNBACK, FEINGOLD, KEN-
NEDY, KERRY, JEFFORDS, and | are in-
troducing the Refugee Protection Act
of 1999, a bill to limit and reform the
expedited removal system currently
operating in our ports of entry.

In 1996, | introduced an amendment
that would have only authorized the
use of expedited removal at times of
immigration emergencies. The bill I in-
troduce today—with the cosponsorship
of two Republican and three Demo-
cratic Senators—is modeled on that
proposal. That amendment passed the
Senate with bipartisan support, but
was omitted from the bill that was re-
ported out of a partisan, closed con-
ference. As a result, expedited removal
took effect on April 1, 1997. America’s
historic reputation as a beacon for ref-
ugees has suffered as a consequence.

Expedited removal allows INS inspec-
tions officers summarily to remove
aliens who arrive in the United States
without travel documents, or even with
facially valid travel documents that
the officers merely suspect are fraudu-
lent, unless the aliens utter the magic
words “‘political asylum’ upon their
first meeting with American immigra-
tion authorities. This policy is fun-
damentally unwise and unfair, both in
theory and in practice.

First, this policy ignores the fact
that many deserving asylum applicants
are forced to travel without papers.
For example, victims of repressive gov-
ernments often find themselves forced
to flee their homelands at a moment’s
notice, without time or means to ac-
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quire proper documentation. Or a gov-
ernment may systematically strip refu-
gees of their documentation, as we saw
Serb soldiers do in Kosovo earlier this
year.

Second, expedited removal places an
undue burden on refugees, and places
too much authority in the hands of
low-level INS officers. Refugees typi-
cally arrive at our borders ragged and
tired from their ordeals, and often with
little or no knowledge of English. Our
policy forces them to undergo a sec-
ondary inspection interview with a
low-level INS officer who can deport
them on the spot, subject only to a su-
pervisor’s approval. By law, anyone
who indicates a fear of persecution or
requests asylum during this interview
is to be referred for an interview with
an asylum officer. But no safeguards
exist to guarantee that this happens,
and the secondary inspection inter-
views take place behind closed doors
with no witnesses. Indeed, this inter-
view often becomes unduly confronta-
tion and intimidating. As the Lawyers
Committee for Human Rights has docu-
mented, refugees are detained for as
long as 36 hours, are deprived of food
and water, and are often shackled. If
they are lucky, they will be provided
with an interpreter who speaks their
language. If they are unlucky, they
will receive no interpreter at all, or an
interpreter who works for the airline
owned by the government that they
claim is persecuting them. Such a sys-
tem is a betrayal of our ideals, and is
already producing a human cost.

Indeed, only a few years into this
new regime, there are extraordinary
troubling stories of bona fide refugees
who were turned away unjustly at our
borders. | will talk about two such ref-
ugees today.

“Dem’’ (a pseudonym) was a 21-year-
old ethnic Albanian student in Kosovo.
In October 1998, Serbian police seized
him and tortured him for 10 days, ac-
cusing him of terrorism and threat-
ening to kill his family. Immediately
after this experience, Dem fled Kosovo,
without travel documents. He traveled
through Albania to Italy, where he pur-
chased a Slovenian passport. In Janu-
ary of this year, he flew via Mexico
City to California, hoping to find ref-
uge in the United States.

Dem’s hopes were not realized. The
INS referred him for a secondary in-
spection interview and provided for a
Serbian translator to participate by
telephone. Since Dem could speak only
Albanian, the interpreter was useless.
Instead of finding an interpreter who
could speak Albanian, the INS officers
simply closed Dem’s case, handcuffed
his hands behind his back and put him
on a plane back to Mexico City. In
other words, Dem—a victim of an eth-
nic conflict that was already front page
news in America’s newspapers—was re-
moved from the United States without
ever being asked in a language he could
understand whether he was afraid to
return to Kosovo. Luckily, Dem suc-
ceeded in a second attempt to enter the
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United States, has since been found to
have a credible fear of persecution, and
is now awaiting an asylum hearing.
One can only wonder how many refu-
gees in Dem’s position never receive
such a second chance.

While Dem was arriving in Los Ange-
les this January, a Tamil from Sri
Lanka named Arumugam Thevakumar
arrived at JFK Airport in New York
seeking asylum. Mr. Thevakumar had
escaped from Sri Lanka and its bloody
civil war, but only after being per-
secuted by the army because he is a
Tamil. When he had his secondary in-
spection interview, he told the inter-
preter that he was a refugee and sought
asylum. The translator laughed and
said that he was unable to translate
Mr. Thevakumar’s request into
English. In addition to battling a lan-
guage barrier and an uncooperative
translator, Mr. Thevakumar’s ability
to convince the INS of his sincerity
was further handicapped by the fact
that he was handcuffed and shackled
for significant portions of the inter-
view.

Following his interview, Mr.
Thevakumar was briefly detained and
was allowed to telephone a cousin, who
arranged for a lawyer. The lawyer con-
tacted the INS to clarify that Mr.
Thevakumar wanted to apply for asy-
lum. But the INS sent Mr. Thevakumar
back to Istanbul, where his flight to
New York had originated, without af-
fording him even the opportunity to
show that he was deserving of asylum.
Indeed, the INS faulted him for not
making his intention to apply for asy-
lum clear during his secondary inspec-
tion interview.

Mr. Thevakumar’s ordeal did not end
there. When he landed in Turkey, he
was jailed for four days by immigration
officials, who beat and interrogated
him before handing him over to regular
police. When he was finally released by
the police, he was referred to a United
Nations office in Ankara, halfway
across the country from Istanbul. After
15 days of travel wearing clothes that
were completely unsuitable for the
Turkish winter, he finally arrived at
the U.N. office and requested refugee
status and asked not to be sent back to
Sri Lanka. He is currently living in a
Red Cross facility in Turkey.

These stories—just two of the many
stories demonstrating the human cost
of expedited removal—go a long way
toward showing the inhumanity of the
new immigration regime that Congress
imposed in 1996. But refugees are not
the only people affected by expedited
removal. Human rights groups have
also documented numerous cases where
people traveling to the United States
on business, with proper travel docu-
ments, have been removed based on the
so-called “‘sixth sense’” of a low-level
INS officer who suspected that their
facially valid documents were fraudu-
lent. In other words, the damage done
by expedited removal also threatens
the increasingly international Amer-
ican economy—if businesspeople from
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around the world are treated dis-
respectfully at our ports of entry, they
are likely to take their business else-
where.

But perhaps the most distressing
part of expedited removal is that there
is no way for us to know how many de-
serving refugees have been excluded.
Because secondary inspection inter-
views are conducted in secret, we typi-
cally only learn about mistakes when
refugees manage to make it back to
the U.S. a second time, like Dem, or
when they are deported to a third
country they passed through on their
way to the U.S., like Mr. Thevakumar.
This uncertainty should lead us to be
especially wary of continuing this
failed experiment.

As | said, my bill would limit the use
of expedited removal to times of immi-
gration emergencies, defined as the ar-
rival or imminent arrival of aliens that
would substantially exceed the INS’
ability to control our borders. The bill
gives the Attorney General the discre-
tion to declare an emergency migra-
tion situation, and the declaration is
good for 90 days. During those 90 days,
the INS would be authorized to use ex-
pedited removal. The Attorney General
is given the power to extend the dec-
laration for further periods of 90 days,
in consultation with the House and
Senate Judiciary Committees. s

This framework allows the govern-
ment to take extraordinary steps when
a true immigration emergency threat-
ens our ability to patrol our borders.
At the same time, it recognizes that
expedited removal is an extraordinary
step, and is not an appropriate measure
under ordinary circumstances.

This bill also provides safeguards
that will ensure that refugees are as-
sured of some due process rights, even
during immigration emergencies.
First, aliens would be given the right
to have an immigration judge review a
removal order, and would have the
right both to speak before the immi-
gration judge on their own behalf and
to be represented at the hearing at
their own expense. To make these
rights meaningful, immigration offi-
cers would be required to inform aliens
of their rights before they are removed
or withdraw their application to enter
the country. This provision takes away
from low-level INS officers the unilat-
eral power to remove an alien from the
United States.

Second, expedited removal will not
apply to aliens who have fled from a
country that engages in serious human
rights violations. The Attorney Gen-
eral, in consultation with the Assistant
Secretary of State for Democracy,
Human Rights, and Labor, will develop
and maintain a list of such countries.
This will help ensure that even during
an immigration emergency, we will
provide added protection for many of
our most vulnerable refugees.

Third, this bill reforms the proce-
dures used to determine whether an ap-
plicant who seeks asylum has a cred-
ible fear of persecution. If an asylum
officer determines that an applicant
does not have a credible fear of perse-
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cution, the applicant will now have a
right to a prompt review by an immi-
gration judge. The applicant will have
the right to appear at that review hear-
ing and to be represented, at the appli-
cant’s expense. In addition to providing
procedural guarantees, the bill also re-
defines ‘‘credible fear of persecution”
as a claim for asylum that is not clear-
ly fraudulent and is related to the cri-
teria for granting asylum. In combina-
tion, these changes will make it easier
for aliens requesting asylum in the
United States to receive an appropriate
asylum hearing before an immigrant
judge.

Fourth, the bill clarifies that the At-
torney General is not obligated to de-
tain asylum applicants while their
claims are pending. Asylum seekers are
not criminals and they do not deserve
to be imprisoned or detained against
their will. There may be cases where
detention is appropriate, and this bill
allows for such cases, but | believe that
that power should only be used in very
rare cases. After all, these applicants
have by definition demonstrated a
credible fear of persecution. Moreover,
detaining asylum applicants imposes a
significant burden on the taxpayers,
who of course must foot the bill for the
detention. This bill also gives the At-
torney General the ability to release
an asylum applicant from detention
pending a final determination of cred-
ible fear of persecution.

Finally, this Refugee Protection Act
also addresses a few other problems
that have arisen under the restrictive
immigration laws Congress passed in
1996. First, it gives aliens the oppor-
tunity to demonstrate good cause for
filing for asylum after the one-year
time limit for claims has expired. By
definition, worthy asylum applicants
have arrived in the United States fol-
lowing traumatic experiences abroad.
They often must spend their first
months here learning the language and
adjusting to a culture that in many
cases is extraordinarily different from
the one they know. Therefore, al-
though | can understand the desire to
have asylum seekers submit timely ap-
plications, we must apply the one-year
rule with some discretion and common
sense. Indeed, when the Senate passed
the 1996 immigration law, it contained
a broad ‘‘good cause’ exception that
did not survive to become part of the
final legislation. The Senate should
take up this issue again; we were right
in 1996, and the need is still there
today.

In a similar vein, the bill allows asy-
lum applicants whose claims have been
rejected to submit a second application
where they can show good cause. No
one wants to allow aliens to submit re-
peated applications and drain the re-
sources of our INS officers and immi-
gration courts. But there are excep-
tional cases where a second application
is justified, beyond the ‘‘changed cir-
cumstances’” exception that exists
under current law. For example, ex-
traordinarily worthy asylum appli-
cants, unfamiliar with the United
States and its legal system, might sub-
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mit an application without the benefit
of counsel and without an under-
standing of the legal requirements of a
successful asylum claim. Such people
deserve a second chance to dem-
onstrate that they deserve to receive
asylum.

In conclusion, | point out that even
in 1996, a year in which immigration
was as unpopular in this Capitol as |
can remember, this body agreed that
expedited removal was inappropriate
for a country of our ideals and our his-
toric commitment to human rights.
And that agreement cut across party
lines, as many of my Republican col-
leagues voted to implement expedited
removal only in times of immigration
emergencies. | urge them, as well as
my fellow Democrats, to support this
legislation and to work for its passage
before the end of the 106th Congress.

Mr. BROWNBACK. Mr. President, |
join my distinguished colleagues from
Vermont, Senator LEAHY and Senator
JEFFORDS, among others, to introduce
this bill entitled The Refugee Protec-
tion Act of 1999, which restores fairness
to our treatment of refugees who arrive
at our shores seeking freedom from
persecution and oppression. This bill
should dramatically reduce incidences
where refugees are wrongly returned to
their countries to face imprisonment,
torture, and even death.

It was about 400 years when the ref-
ugee Pilgrims arrived in this new land
seeking religious liberty. Defined by
such events since the earliest days of
the Republic, America has provided
asylum to those fleeing tyranny and
seeking liberty. George Washington
urged his fellow citizens ‘“‘to render
this country more and more a safe and
propitious asylum for the unfortunates
of other countries.” In his 1801 First
Annual Message, President Thomas
Jefferson asked, ‘‘Shall oppressed hu-
manity find no asylum on this globe?”’

In 1996, Congress changed the proce-
dures by which arriving asylum seekers
ask for protection in the United States,
which our legislation corrects. Pre-
viously, arriving asylum seekers pre-
sented their claims directly to an im-
migration judge at an evidentiary
hearing. The applicant could present
witnesses and documentation to sup-
port their claim. Decisions by the im-
migration judge were subject to admin-
istrative and judicial review.

The new 1996 law did away with these
fundamental due process protections,
and instead, granted lower level INS of-
ficers the power to make life and death
decisions that previously were en-
trusted to professional immigration
judges. This new, unfortunate system
of “‘expedited removal’’ presently al-
lows for the immediate deportation of
individuals who arrive without valid
travel documents, such as a passport
and visa. It can even be used against an
individual who has a facially valid visa
that INS inspectors suspect was ob-
tained under false pretenses. In short,
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the process is so expedited and sum-
mary that it has resulted in the im-
proper deportation of refugees fleeing
persecution and torture. Simply put,
our legislation restores the pre-1996 due
process procedures, including a judicial
review.

Last year, Congress addressed the
problems of religious persecution
which continues to be a serious prob-
lem worldwide. Enactment of the Inter-
national Religious Freedom Act was
the first time in the history of democ-
racy that any country had adopted
comprehensive, national legislation on
religious liberty. That legislation en-
sures that religious liberty will be an
important factor in our nation’s for-
eign policy considerations. In the May
17, 1999 final report to the Secretary of
State and to President of the United
States, the Advisory Committee on Re-
ligious Freedom Abroad said:

Putting an end to such (religious) persecu-
tion cannot be accomplished without pro-
viding meaningful protection to the victims
of religious persecution. We must upgrade
domestic procedures that identify and pro-
tect refugees and asylum seekers fleeing reli-
gious persecution. We must strengthen our
overseas refugee processing mechanisms to
reach those in need of rescue. . . And, here
at home we must eliminate processes such as
“‘expedited removal’’ that can make victims
of those fleeing religious persecution rather
than providing access to protection.

Consistent with this commitment to
protect international religious liberty,
we must also ensure that persons flee-
ing religious persecution are not
wrongly turned away at our shores be-
cause of unfair procedures. This will be
accomplished through this Act.

The Refugee Protection Act returns
fairness to the system by limiting ex-
pedited removal procedures only to
emergency situations. An ‘‘emergency”’
must be declared as such by the Attor-
ney General, and typically involves
large numbers of immigrants arriving
en masse, so as to overwhelm the INS
review system. In the event that “‘expe-
dited removal’’ is employed, the Act re-
quires an immigration judge to review
the summary deportation order. Also,
it permits claims for asylum to be filed
beyond the one-year deadline created
by the 1996 legislation, if there is good
cause for the delay or when consider-
ation of the claims is clearly in the in-
terest of justice.

Our refugee asylum system reflects
both the best and the worst policies,
throughout our history as a nation. In
1939, more than 900 Jews aboard the SS
St. Louis, who were within sight of
Miami, were rejected and forced to re-
turn to Europe where they were mur-
dered in concentration camps. Yet
when World War Il ended, the United
States led the effort to establish uni-
versally recognized fundamental
rights. As a result of this advocacy, the
General Assembly of the United Na-
tions adopted the Universal Declara-
tion of Human Rights on December 10,
1948 which recognized a right of asy-
lum.

Over the next 30 years the United
States provided refuge to numerous
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people fleeing communism, including
to those involved in ‘underground’ de-
mocracy movements in Hungary, Cuba,
and Southeast Asia. Yet it was not
until 1980 that Congress enacted a com-
prehensive asylum system using the
criteria of the 1951 Convention Relat-
ing to the Status of Refugees. The Con-
vention defines a refugee as someone
with a ‘““‘well-founded fear of being per-
secuted for reasons of race, religion,
nationality, membership of a par-
ticular social group or political opin-
ion.” Under the procedures of this Ref-
ugee Act of 1980, requests for asylum
were decided by an immigration judge,
thus providing a fundamental due proc-
ess protection. Notably, this judicial
review was stripped in the 1996 legisla-
tion, and is a flaw which our legisla-
tion seeks to correct.

Fair procedures are critically impor-
tant in making life or death decisions,
as asylum cases can be. At a June 24,
1999 hearing of the Senate Sub-
committee on International Operations
and Human Rights, Ms. Lavinia Limon,
Director of the Office of Refugee Reset-
tlement at the Department of Health
and Human Services, noted:

Once released, torture victims often at-
tempt to flee to countries such as the United
States to become invisible and safe, and to
survive. But they retain the impact of tor-
ture: they are not able to speak of their ex-
periences for fear officials will not believe
them or understand them or will regard
them as criminals. They often cannot ex-
press themselves effectively in asylum inter-
views because they cannot speak
articulately of their experiences and they
feel vulnerable to all officials. They have
learned to fear government and the police
and they do not trust any government offi-
cials and authorities to help them. They
have been weakened and disabled psycho-
logically from the torture. Many times the
victims must flee alone, enduring long peri-
ods of separation from their families who
might otherwise provide emotional support.

Today the need for proper asylum re-
views is greater than ever. Worldwide,
religious intolerance and ethnic strife
turn religious leaders and ordinary
citizens into desperate asylum seekers.
According to Amnesty International,
government-sanctioned torture is prac-
ticed in 125 countries.

This legislation helps those fleeing
intolerable injustices in the name of
religious freedom and democracy. Plac-
ing the decision squarely in the hands
of an immigration judge does not im-
pose an unreasonable or impossible
burden on the government. Congress
should enact the Refugee Protection
Act because it restores the funda-
mental due process protections needed
to ensure that legitimate asylum seek-
ers are not wrongly turned away.

Mr. FEINGOLD. Mr. President, | rise
today to join my distinguished col-
leagues, Senators LEAHY, BROWNBACK,
and JEFFORDS, to introduce a bill that
will reduce the likelihood that people
fleeing genuine persecution in their
homelands and seeking refuge in Amer-
ica will be unfairly returned to their
countries.

Mr. President, as you know, our na-
tion has been built by people who ar-
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rived on our shores from all over the
world. Immigrants have enriched our
nation economically, culturally, and in
so many other invaluable ways. | don’t
think anyone can dispute that, of all
the countries in the world, our nation
has the deepest, richest commitment
to welcoming all people who want to
make a new home and a new life.

At the same time, Mr. President, our
nation also has a deep tradition of wel-
coming those who are fleeing oppres-
sion in their native land. From the pil-
grims who set foot in present day Mas-
sachusetts and Virginia, to the
Kosovars who fled brutality in their
homeland earlier this year, America
has been a safe refuge for those fleeing
persecution. Our nation’s first presi-
dent, George Washington, said: “Amer-
ica is open to receive not only the opu-
lent and respectable stranger, but the
oppressed and persecuted of all nations
and religions.”” George Washington said
those words in 1783. One hundred and
one years later, France would present
our country with a gift, a statue called
“Liberty Enlightening the World.”” In
1884, that title was a profound state-
ment of our nation’s past, our present
and hope for the future. “‘Liberty En-
lightening the World” later became
known as the Statue of Liberty. The
Statue of Liberty has these words in-
scribed on her:

. . . Give me your tired, your poor,

Your huddled masses yearning to breathe
free,

The wretched refuse of your teeming shore.

Send these, the homeless, tempest-tost to
me,

I lift my lamp beside the golden door!

Unfortunately, Mr. President, our
current asylum and immigration laws
have nearly slammed the door shut on
victims of persecution, even those who
are sure to suffer if returned to their
home countries. Current law originates
with the passage in 1996 of the lllegal
Immigration Reform and Immigrant
Responsibility Act. That law was an
attempt to combat illegal immigra-
tion. But in the process, Congress de-
nied victims of persecution the protec-
tion that our nation historically has
offered. The current system provides
for the immediate deportation of indi-
viduals who arrive without travel docu-
ments precisely in order. Now, Mr.
President, it’s appropriate that we re-
quire these documents, but people who
have fled torture and great brutality
may not have proper documentation
because of the circumstances under
which they fled their homelands. As a
result, genuine victims of persecution
face the risk of being turned away at
our borders and put on the next plane
back to face imprisonment, torture or
death. The 1996 law effectively empow-
ers low level INS officers to summarily
make the life and death decision as to
whether to deport an asylum seeker.
Prior to 1996, those decisions were
made by an immigration judge. We
must return a judicial role to the re-
view of asylum claims.

As my colleagues who were here in
1995 and 1996 may recall, the 1996 law
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was enacted in reaction to a flurry of
concern that our border controls were
too lax. The debate on the 1996 law was
fueled by legitimate concern over
criminals who managed to enter the
country and commit acts of terrorism
or other crimes. In response, the INS
began a sensible tightening of the asy-
lum process. In 1994 and 1995, the INS
ceased issuing work authorizations at
the border. Instead, asylum seekers
had to wait until an adjudication of
their case before receiving work au-
thorization. As a result, claims for asy-
lum dropped dramatically—those who
were seeking work but did not have a
legitimate fear of persecution were no
longer claiming asylum. The INS re-
forms were effective. But the 1996 law
went too far. In our rush to keep unde-
sirable asylum applicants out, Con-
gress created a system where those
with bona fide asylum claims face the
great risk of being immediately de-
ported to face the wrath of oppressive
home governments without a real
chance to make their case.

Because an INS officer has the au-
thority to deport refugees imme-
diately, with no record keeping re-
quirement, it has been difficult to de-
termine exactly how many genuine ref-
ugees with a valid fear of persecution
in their home countries have been
turned away at our airports and bor-
ders as a result of the 1996 law. Organi-
zations like the Lawyers Committee
for Human Rights, however, have been
able to collect some data on the extent
of the problem.

One of the most troubling stories is
the case of a 21-year-old Kosovar Alba-
nian known as ‘““Dem.”’ In October 1998,
Serb police seized Dem at his home,
beat him, and threatened to Kkill his
family. This abuse occurred over a pe-
riod of ten days. When the Serb police
finally released Dem, he fled Kosovo.
He eventually made his way to the
United States in January of this year,
landing in California via Mexico City.
When he arrived, the INS arranged for
a Serbian translator to assist by tele-
phone with its questioning of Dem. But
Dem, a Kosovar Albanian, could not
speak Serbian. After the translator
spoke with Dem, the translator said
something to the INS officer. The INS
officer promptly handcuffed and
fingerprinted Dem and then put him on
a plane back to Mexico City.

Fortunately, Dem was not returned
to Kosovo. Dem tried re-entering the
United States and on this second at-
tempt, he was allowed to apply for asy-
lum. But the facts supporting Dem’s
asylum claim had not changed. We
must fix a system that produces such
arbitrary results where people’s lives,
and American ideals, are at stake.

We don’t know exactly how many
victims of real persecution have been
immediately deported, and we obvi-
ously don’t know exactly what has
happened to each victim since enact-
ment of the 1996 law. What we do know
is that an asylum seeker who is fleeing
torture, abuse or death faces the risk
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of being kicked out of our country,
without even obtaining a perfunctory
hearing before an immigration judge.

The Refugee Protection Act of 1999
will return fairness and due process to
the treatment of asylum seekers. For
non-emergency migration situations,
the bill would restore the pre-1996 law,
when immigration judges were in-
volved in the decision to deport some-
one who claimed asylum. The current
process will continue to apply in emer-
gency migration situations and would
designate the Attorney General as the
official with authority to determine
when an emergency migration situa-
tion exists. The bill also would provide
that an emergency cannot exist for
more than 90 days, unless the Attorney
General, after consultation with the
Senate and House Judiciary Commit-
tees, determines that the emergency
situation continues to exist.

Mr. President, this is a sensible bill
that allows us to scrutinize those who
come to our borders, but honors our
best traditions and returns fairness and
humanity to our treatment of those
who are fleeing persecution. | urge my
colleagues to join me and Senators
LEAHY, BROWNBACK and JEFFORDS in
fighting for basic human dignity, de-
cency and justice. Let us lift the torch
of *“Liberty Enlightening the World”
once again. Let us not reflexively turn
away those whose very lives may de-
pend on a fair hearing as they seek ref-
uge in the United States.

By Mr. DODD (for himself and
Mr. DEWINE):

S. 1941. A bill to amend the Federal
Fire Prevention and Control Act of 1974
to authorize the Director of the Fed-
eral Emergency Management Agency
to provide assistance to fire depart-
ments and fire prevention organiza-
tions for the purpose of protecting the
public and firefighting personnel
against fire and fire-related hazards; to
the Committee on Commerce, Science,
and Transportation.

FIREFIGHTER INVESTMENT AND RESPONSE

ENHANCEMENT ACT

e Mr. DODD. Mr. President, | rise
today with my colleague and friend,
Senator DEWINE of Ohio, to introduce
legislation that would represent our
nation’s first comprehensive commit-
ment to fire safety. The Firefighter In-
vestment and Response Enhancement
Act (the FIRE bill), will, for the first
time, provide volunteer and profes-
sional firefighters with the resources
they need to protect the people and
property of their towns and cities.

In communities throughout America,
firefighters are almost always the first
to respond to a call for help. They re-
spond to a fire alarm. They are on the
scene of traffic accidents and construc-
tion accidents. Emergency medical
technicians, who often belong to fire
departments, each day answer tens of
thousands of calls for medical assist-
ance. And, when a natural or manmade
calamity strikes—from hurricanes to
school shootings to bombings—fire-
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fighters are there without fail, restor-
ing order and saving lives.

Given all that they do, it should sur-
prise no one that, across the Nation,
fire departments struggle to find re-
sources to help keep our communities
safe. As the demands placed on fire de-
partments have grown in volume and
magnitude, the ability of local resi-
dents to support them has been put to
a severe test. As a result, towns and
cities throughout the country are
struggling mightily to provide the fire
departments with the resources they
require.

The FIRE Act will help localities
meet that critical objective. It will
provide grants to help localities hire
more firefighters, train new and exist-
ing personnel to handle the volume and
intensity of today’s tragedies, and pur-
chase badly needed equipment.

This legislation will also provide
critical resources to communities to
fund fire prevention and education pro-
grams so that they can anticipate dis-
asters and respond appropriately. Such
programs are critical means of pre-
venting tragedies from occurring in the
first place. Eight out of ten fire deaths
occur in a place where people feel the
safest—their homes. Tragically, our
children and the elderly account for a
disproportionate number of these
deaths. Indeed, preschool children face
a risk of death from fire that is more
than twice the risk for all age groups
combined. While we can and should en-
sure that the fire equipment and per-
sonnel are available to respond to these
tragedies, our best defense remains
education and prevention. Yet, it is a
painful irony that when resources are
scarce, education and prevention ef-
forts are often the first to be put on the
budgetary chopping block. The legisla-
tion Senator DEWINE and | are intro-
ducing will help ensure that no locality
is put in the painful position of choos-
ing between prevention and responding
to emergencies.

This legislation will enable our fire
departments to worry more about sav-
ing lives and less about finding dollars.
It will enable communities to better
prevent disasters, and better train fire-
fighters.

I look forward to working with Sen-
ator DEWINE to successfully advance
this legislation in the Senate. It is our
shared hope that our colleagues will
come to realize that this bill is one
whose time has come. Our Nation’s
firefighters deserve the support that
this bill will provide, and | hope that
we will give it to them before the end
of this Congress.e
e Mr. DEWINE. Mr. President, each
day, we entrust our lives and the safety
of our families, friends, and neighbors
to the capable hands of the brave men
and women in our local police and fire
departments. These individuals have
decided that they are willing to risk
their lives and safety out of a dedica-
tion to their citizens and their commit-
ment to public service.

In Congress, we have recognized the
dangers inherent in police work by
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dedicating federal resources to help
local police departments. In fact, this
year, Fiscal Year (FY) 1999, the federal
government spent $11 billion on law en-
forcement initiatives, such as the
COPS program, to help local law en-
forcement face the daily challenges of
their communities. In contrast,
though, the federal government spent
only $32 million on fire prevention and
training.

We ask local firefighters to risk no
less than their lives every time they
respond to a fire alarm. We ask them
to risk their lives responding to the ap-
proximately two million reports of fire
that they receive on an annual basis.
We expect them to be willing to give
their lives in exchange for the lives of
our families, neighbors, and friends
once every 71 seconds while responding
to the 400,000 residential fires—fires
which represent only about 22% of all
fires reported. We count on them to
protect our lives and the lives of our
loved ones.

| believe the Federal Government
needs to show a greater commitment
to the fire services. So, today, along
with my colleague and friend from Con-
necticut, Senator DopD, | rise to intro-
duce the Firefighter Investment and
Response Enhancement Act—or, FIRE
bill. This bill is very simple. It author-
izes, over five years, $5 billion in grants
to local fire departments. These grants
can be used for just about any pur-
pose—training, equipment, hiring more
firefighters, or education and preven-
tion programs. A new office, estab-
lished by this bill under the Federal
Emergency Management Agency
(FEMA), would be responsible for dis-
tributing grants to local departments
based on a competitive process, involv-
ing needs assessment. To ensure that
the funding is not spent solely on
brand new state-of-the-art fire trucks,
it mandates that no more than 25% of
the grant funding can be used to pur-
chase new fire vehicles. Finally, it re-
quires that at least 10% of the funds
are used for fire prevention programs.

Our bill is supported by the National
Safe Kids Campaign, the International
Association of Fire Fighters, Inter-
national Association of Fire Chiefs, na-
tional Volunteer Fire Council, Inter-
national Association of Arson Inves-
tigators, International Society of Fire
Service Instructors, and the National
Fire Protection Association. It is also
a companion measure to legislation in-
troduced in the House by Congressmen
PASCRELL and WELDON, where almost
200 members of the House of Represent-
atives have cosponsored it. | am proud
to introduce this bill with my friend
from Connecticut and look forward to
working to ensure that the federal gov-
ernment increases its commitment to
the men and women who make up our
local fire departments. We owe it to
them.e

By Mr. JEFFORDS:
S. 1942. A bill to amend the Older
Americans Act of 1965 to establish
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grant programs to provide State phar-
macy assistance programs and medica-
tion management programs; to the
Committee on Health, Education,
Labor, and Pensions.
PHARMACEUTICAL AID FOR OLDER AMERICANS
ACT

Mr. JEFFORDS. Mr. President, there
has been considerable attention right-
fully paid by our colleagues this year
to the issue of providing prescription
drug coverage for our older American
citizens. Estimates of the number of
older Americans without some form of
added coverage for prescription drugs
vary between a low of 16.7 percent to 50
percent. About 7.7 million Medicare
beneficiaries with annual incomes
below 200 percent of poverty have no
prescription drug coverage, despite
some evidence indicating they are in
poorer health than those beneficiaries
with coverage. Those without added
coverage for prescription benefits
spend approximately 50 percent of their
total income on out-of-pocket health
care costs, and there are anecdotal re-
ports that some elders forgo taking
their prescribed medicines in order to
have food to eat. Finally, there are
econometric studies that conclude that
a $1 increase in pharmaceutical ex-
penditure is associated with a $3.65 re-
duction in hospital care expenditure.

The problems posed by the lack of
prescription drug coverage for the
neediest elders is compounded by the
well-documented effects of inappro-
priate drug use among the elderly. In
1995, the General Accounting Office
(GAO) found that inappropriate drug
use among elders is acute and that el-
ders were particularly susceptible to
unintended, adverse drug events
(ADEs), due in part to the natural
aging process and also to the likelihood
that they are taking multiple medica-
tions. One study of drug use by the el-
derly, done by the Vermont Program
for Quality in Health Care, found that
it was not uncommon for elders to be
taking more than a dozen drugs at one
time. In fact, the Vermont study actu-
ally documented one case in which “‘a
single individual received prescriptions
for 71 different drugs in a single year,
several of which probably should not
have been taken in combination.”’

The GAO report also cited studies
showing that hospitalizations for elder-
ly patients due to ADEs were six times
greater than for the general popu-
lation, with an estimated annual cost
of $20 billion. However, a recent Jour-
nal of the American Medical Associa-
tion article indicated that the level of
ADEs could be reduced 66 percent, if a
pharmacist participated in grand
rounds. Clearly, more must be done to
recognize the importance of medica-
tion management programs that en-
sure the quality of drug therapy, in-
cluding patient evaluations, compli-
ance assessments, and drug therapy re-
views.

We are all aware that prescription
drug costs continue to grow at an
alarming rate. Seniors are being forced
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to spend greater and greater portions
of their fixed incomes on prescription
drugs which they need to live. Re-
search and development of prescription
drugs have come a long way since
Medicare was originally enacted in
1965. Today, drugs are just as impor-
tant as hospital visits, and in many
cases more important, and it just
doesn’t make sense for Medicare to re-
imburse hospitals for surgery but not
to provide coverage for the drugs that
might prevent surgery. We need to
modernize the Medicare program so
that it does not go bankrupt in the
next 10 to 15 years, and at the same
time we must ensure that any Medi-
care reform proposal we consider in-
cludes a prescription drug benefit that
helps all seniors.

Mr. President, | have already intro-
duced two measures that will help our
older citizens obtain the medicines
they need and at prices they can afford.
My first bill, S. 1462, the ‘‘Personal Use
Prescription Drug Importation Act of
1999,” allows Americans of all ages to
avail themselves of the lower prices for
prescription medicines that are avail-
able in Canada. A second measure, S.
1725, the “‘DrugGap Insurance for Sen-
iors Act of 1999,”” would provide for a
more comprehensive access to prescrip-
tion drugs by Medicare beneficiaries
through reform and modernization of
the Medicare Supplemental, Medigap,
program. Under this approach, all ex-
isting Medigap plans, and three new
drug-only Medigap plans, would pro-
vide various levels of prescription drug
benefits from which seniors could
choose. And our neediest elders’ needs
would be supported through Federal
contributions for the cost of their pre-
miums.

During the 1st Session of the 106th
Congress, no fewer than eight bills
have been introduced in the Senate to
provide a prescription drug benefit for
Medicare beneficiaries—with most pro-
posals estimated to cost between $5 bil-
lion and $40 billion per year. While I'm
hopeful that we will all work hard to
include a prescription drug benefit for
Medicare beneficiaries, | am also con-
cerned that at the end of the Congress
we may not be successful. That is why
I am introducing a measure today, the
“Pharmaceutical Aid to Older Ameri-
cans Act,” which will serve as a back-
stop for our neediest elders. This pro-
gram builds on State pharmacy assist-
ance programs that are already in
place, and it encourages States to
begin them where they don’t already
exist.

Fifteen States are cutting new and
innovative paths for providing pre-
scription drug coverage for their need-
iest citizens. Most of these programs
are for elder citizens (more than half
also cover people with disabilities), and
cover a wide variety of drugs—though
some are limited to certain drugs or
conditions, some require cost sharing
for prescription medicines, and some
have annual enrollment fees or month-
ly premiums. As of 1997, these pro-
grams aided over 700,000 people. The
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Pharmaceutical Aid to Older Ameri-
cans Act is designed to assist States in
their efforts to provide medicines and
appropriate pharmacy counseling bene-
fits for their neediest elders.

This Act will strengthen the Older
Americans Act by authorizing two dis-
cretionary grant programs, subject to
appropriations, to fund State-based
pharmaceutical assistance and medica-
tion management programs. Under this
measure, States would develop models
that work best for them and would
have the latitude to design and imple-
ment innovative approaches for pro-
viding benefits to their neediest elders.
States awarded grant money would
agree to: match Federal funds with 30
percent new or existing State funds or
in-kind contributions and not supplant
current State expenditures with Fed-
eral funds. In-kind contributions
counting toward the match require-
ment could include assistance from
pharmaceutical companies and
organization- and community-based
pharmacies, thereby making this ap-
proach a truly public-private partner-
ship.

E%ch application for pharmaceutical
assistance funds must include a medi-
cation management program that en-
sures the quality of drug therapies
through patient evaluations, compli-
ance assessments, and drug therapy re-
views. Federal funds could be used to
provide drug coverage benefits only to
eligible beneficiaries, defined as Medi-
care beneficiaries with incomes up to
200 percent of poverty but without any
other coverage for prescription drug
benefits (States could expand eligi-
bility with State resources). All senior
citizens could utilize the medication
management portion of the program.

This is not government control of
drug prices or price-fixing. The States
can purchase pharmaceuticals from
any willing seller, including pharma-
ceutical manufacturers, pharma-
ceutical distributors,  wholesalers,
pharmacy benefit management firms
(PBMs), and chain or local pharmacies,
without any Federal requirement for
wholesale prices or Medicaid-based re-
bates. In some instances, it's likely
that States may be able to negotiate
better purchasing prices than any of
those set by some artificial, imposed
ceiling. Finally, for those States that
choose not to provide pharmaceutical
benefits, the Act authorizes grants to
States to create or support stand-alone
Medication Management Programs
that will involve the States in collabo-
rative efforts with community, chain-
based, and institutional pharmacists to

implement medication management
programs.
As | mentioned earlier, Mr. Presi-

dent, I am fully committed to pro-
viding a prescription benefit for all our
elders as we move forward on com-
prehensive reform of the Medicare pro-
gram. | am equally committed to see-
ing that the Older Americans Act is re-
authorized this Congress, and | will
work diligently to get these jobs ac-
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complished. However, if the latter ef-
fort succeeds and the former doesn’t,
then the Pharmaceutical Assistance
for Older Americans Act will be in
place to provide much-needed medi-
cines for our neediest elders. I'm very
pleased Mr. President, that this meas-
ure has received endorsement of two of
the key advocacy organizations associ-
ated with the Older Americans Act, the
National Association of Area Agencies
on Aging and the National Association
of State Units on Aging. Note that
these guardians of the aged support
this measure, like me, if and only if we
are unsuccessful in passing a prescrip-
tion drug benefit for the Medicare pro-
gram.

Mr. President, | ask unanimous con-
sent that the bill and the text of these
letters and this measure be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1942

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Pharma-
ceutical Aid to Older Americans Act”’.

SEC. 2. AMENDMENT TO OLDER AMERICANS ACT
OF 1965.

Part B of title IV of the Older Americans
Act of 1965 (42 U.S.C. 3034 et seq.) is amended
by adding at the end the following:

“SEC. 429K. GRANTS FOR STATE PHARMACY AS-
SISTANCE PROGRAMS.

““(a) PROGRAM AUTHORIZED.—The Assistant
Secretary may award grants to States to
provide and administer State pharmacy as-
sistance programs.

“(b) PREFERENCE.—INn awarding grants
under subsection (a), the Assistant Secretary
shall give preference to States that propose
to develop and implement State pharmacy
assistance programs, or to provide assistance
to State pharmacy assistance programs in
existence on the date of enactment of this
section, that provide services for under-
served populations or for populations resid-
ing in rural areas.

““(c) USE oF FUNDS.—A State that receives
a grant under subsection (a) shall use funds
made available through the grant to—

““(1) develop and implement a State phar-
macy assistance program, or to provide as-
sistance to a State pharmacy assistance pro-
gram in existence on the date of enactment
of this section; and

““(2) prepare and submit an evaluation to
the Assistant Secretary on the implementa-
tion of, or provision of, or assistance to a
program described in paragraph (1).

‘“(d) APPLICATION.—To be eligible to re-
ceive a grant under subsection (a), a State
shall submit to the Assistant Secretary an
application at such time, in such manner,
and containing such information as the As-
sistant Secretary may require, including—

““(1) a description of a State pharmacy as-
sistance program that such State plans to
develop and implement, including informa-
tion on the anticipated number of individ-
uals to be served, eligibility criteria of indi-
viduals to be served, such as the age and in-
come level of such individuals, drugs to be
covered by the program, and performance
measures to be used to evaluate the pro-
gram; or

““(2) a description of a State pharmacy as-
sistance program in existence on the date of
enactment of this section that such State
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plans to assist with funds received under
subsection (a), including information on the
number of individuals served, eligibility cri-
teria of individuals served, such as the age
and income level of such individuals, drugs
covered by the program, and performance
measures used to evaluate the program.

““(e) MINIMUM AMOUNT.—In awarding grants
under subsection (a), from the amount appro-
priated under subsection (I)(1) for each fiscal
year, the Assistant Secretary shall award, to
each eligible State, an amount that is not
less than $250,000.

“(f) DURATION OF GRANT.—In awarding
grants under subsection (a), the Assistant
Secretary shall award such grants for peri-
ods of 2 years.

““(g) MATCHING REQUIREMENT.—The Assist-
ant Secretary shall not award a grant to a
State under subsection (a) unless that State
agrees that, with respect to the costs to be
incurred by the State in carrying out the
program for which the grant was awarded,
the State will make available (directly or
through donations from public or private en-
tities) non-Federal contributions in an
amount that is not less than 30 percent of
Federal funds provided under the grant.

“(h) SUPPLEMENT NOT SUPPLANT.—Funds
made available under this section shall be
used to supplement, and not supplant, any
other Federal, State, or local funds expended
by a State to provide the services for pro-
grams described in this section.

““(i) EVALUATIONS AND REPORT.—

‘(1) PROGRAM EVALUATIONS.—Not later
than 6 months after the end of the period for
which the grant is awarded under subsection
(a), the State shall prepare an evaluation of
the effectiveness of programs carried out
with funds received under this section. Not
later than 6 months after the end of such pe-
riod, the State shall submit to the Assistant
Secretary a report containing the results of
the evaluation, in such form and containing
such information as the Assistant Secretary
may require.

““(2) REPORT TO CONGRESS.—Not later than
36 months after the date of enactment of this
section, the Assistant Secretary shall pre-
pare and submit to the Speaker of the House
of Representatives and the President pro
tempore of the Senate a report that de-
scribes the effectiveness of the programs car-
ried out with funds received under this sec-
tion.

““(J) SUNSET PRoVISION.—This section shall
not apply beginning on the date of enact-
ment of legislation that provides comprehen-
sive health care coverage for prescription
drugs under the medicare program under
title XVIII of the Social Security Act (42
U.S.C. 1395 et seq.) for all medicare bene-
ficiaries.

“‘(k) DEFINITIONS.—In this section:

‘(1) MEDICATION MANAGEMENT.—The term
‘medication management program’ means a
program of services for older individuals, in-
cluding pharmacy counseling, medicine
screening, or patient and health care pro-
vider education programs, that—

“(A) provides information and counseling
on the prescription drug purchases that are
currently the most economical, and safe and
effective;

““(B) provides services to minimize unnec-
essary or inappropriate use of prescription
drugs; and

““(C) provides services to minimize adverse
events due to unintended prescription drug-
to-drug interactions.

““(2) STATE PHARMACY ASSISTANCE PRO-
GRAMS.—The term ‘State pharmacy assist-
ance program’ means a program that pro-
vides coverage for prescription drugs and
medication management programs for indi-
viduals who—

““(A) are not less than 65 years of age;
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““(B) are not eligible for medical assistance
under title XIX of the Social Security Act
(42 U.S.C. 1396 et seq.);

“(C) are from families with incomes at or
below 200 percent of the poverty line; and

‘“(D) have no coverage for prescription
drugs other than coverage provided by a
State pharmacy assistance program.

““(I) AUTHORIZATION OF APPROPRIATIONS.—

““(1) IN GENERAL.—There are authorized to
be appropriated to carry out this section,
$25,000,000 for fiscal year 2001, and such sums
as may be necessary for each of fiscal years
2002 through 2005.

““(2) RESERVATION.—From the amount ap-
propriated under paragraph (1), for each fis-
cal year, the Assistant Secretary shall re-
serve not less than 33.3 percent of such
amount to enable States to assist State
pharmacy assistance programs in existence
on the date of enactment of this section.
“SEC. 429L. GRANTS FOR MEDICATION MANAGE-

MENT PROGRAMS.

““(a) PROGRAM AUTHORIZED.—The Assistant
Secretary may award grants to State agen-
cies to assist such agencies or area agencies
on aging in providing and administering
medication management programs.

“(b) Use oF FuNDs.—A State agency or
area agency on aging that receives funds
through a grant awarded under subsection
(a) shall use such funds to—

“(1) develop and implement a medication
management program, or to provide assist-
ance to a medication management program
in existence on the date of enactment of this
section; and

“(2) prepare an evaluation on the imple-
mentation of or provision of assistance to a
program described in paragraph (1), and, in
the case of an area agency on aging, submit
the evaluation to the appropriate State
agency.

““(c) APPLICATION.—To be eligible to receive
a grant under subsection (a), a State agency
shall submit to the Assistant Secretary an
application at such time, in such manner,
and containing such information as the As-
sistant Secretary may require.

““(d) MINIMUM AMOUNT.—In awarding grants
under subsection (a), from the amount appro-
priated under subsection (j) for each fiscal
year, the Assistant Secretary shall award, to
each eligible State agency, an amount that
is not less than $50,000.

‘““(e) DURATION OF GRANT.—In awarding
grants under subsection (a), the Assistant
Secretary shall award such grants for a pe-
riod of 2 years.

“(f) MATCHING REQUIREMENT.—The Assist-
ant Secretary shall not award a grant to a
State agency under subsection (a) unless
that State agency agrees that, with respect
to the costs to be incurred in carrying out
programs for which the grant was awarded,
the State agency will make available (di-
rectly or through donations from public or
private entities) non-Federal contributions
in an amount that is not less than 30 percent
of Federal funds provided under the grant.

“(g) SUPPLEMENT NOT SUPPLANT.—Funds
made available under this section shall be
used to supplement, and not supplant, any
other Federal, State, or local funds expended
by a State agency or area agency on aging to
provide the services for programs described
in this section.

““(h) REPORTS.—

““(1) REPORT TO ASSISTANT SECRETARY.—Not
later than 24 months after receipt of a grant
under subsection (a), a State agency shall
prepare and submit to the Assistant Sec-
retary a report on the medication manage-
ment programs carried out by the State
agency or area agencies on aging in the
State in such form and containing such in-
formation as the Assistant Secretary may
require, including an analysis of the effec-
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tiveness of the programs. Such report shall
in part be based on evaluations submitted
under subsection (b)(2).

““(2) REPORT TO CONGRESS.—Not later than
36 months after grants have been awarded
under subsection (a), the Assistant Secretary
shall prepare and submit to the Speaker of
the House of Representatives and the Presi-
dent pro tempore of the Senate a report that
describes the effectiveness of the programs
carried out with funds received under this
section.

‘(i) MEDICATION MANAGEMENT PROGRAMS.—
In this section, the term ‘medication man-
agement program’ means a program of serv-
ices for older individuals, including phar-
macy counseling, medicine screening, or pa-
tient and health care provider education pro-
grams, that—

‘(1) provides information and counseling
on the prescription drug purchases that are
currently the most economical, and safe and
effective;

““(2) provides services to minimize unneces-
sary or inappropriate use of prescription
drugs; and

““(3) provides services to minimize adverse
events due to unintended prescription drug-
to-drug interactions.

“(j) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out this section, $15,000,000 for fiscal
year 2001, and such sums as may be necessary
for each of fiscal years 2002 through 2005."".

NATIONAL ASSOCIATION OF
AREA AGENCIES ON AGING,
Washington, DC, November 9, 1999.
Hon. JAMES JEFFORDS,
Chair, Committee on Health, Education, Labor
& Pensions, U.S. Senate, Washington, DC.

DEAR SENATOR JEFFORDS: The National As-
sociation of Area Agencies on Aging (N4A) is
pleased that you are introducing the Phar-
maceutical Aid to Older Americans Act. We
believe implementation of this Act could be
an ideal interim measure until a Medicare
prescription drug benefit is enacted.

As you know, a fast-growing aging popu-
lation coupled with escalating pharma-
ceutical costs makes the lack of prescription
drug coverage one of the most pressing prob-
lems facing our nation’s older Americans.
The proposed State Pharmacy Assistance
Program would allow states with existing
benefit programs to expand services and pro-
vide a strong incentive for other states to
implement a prescription drug program.

Your legislative measure also goes far in
addressing drug misuse, which is another es-
calating and dangerous problem. The pro-
posed Medication Management Program
would provide states with a financial base to
implement a statewide information, edu-
cation and counseling program that would
significantly benefit the health and welfare
of older adults.

While N4A supports your proposal in con-
cept, we have some specific questions about
the implementation of these programs and
concerns about the roles and responsibilities
of Area Agencies on Aging (AAAs) and Title
IV Native American grantees. We welcome
the opportunity to meet with you in the near
future to address these concerns.

Again, we applaud your efforts and look
forward to working with you next session as
you further define the proposal and shepherd
it through the legislative process.

Sincerely,
JANICE JACKSON,
Executive Director.
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NATIONAL ASSOCIATION OF
STATE UNITS ON AGING,
Washington, DC, November 10, 1999.
SEAN DONOHUE,
U.S. Senate, Committee on Health, Education,
Labor, and Pensions, Washington, DC.

DEAR SEAN: Dan Quirk and | reviewed the
draft you sent last week outlining Senator
Jeffords’ proposed Pharmaceutical Aid to
Older Americans Act. Overall, the proposal
to provide grants to states to support the de-
velopment or expansion of pharmaceutical
assistance programs and medication man-
agement programs is a good one, and using
the existing infrastructure of the Older
Americans Act makes good sense. The aging
network is well suited to develop and admin-
ister these types of programs. Your proposal
was well developed and thoughtful.

Both programs would provide valuable as-
sistance to older people who do not have any
other prescription drug coverage available.
The requirement for a 30-percent state
match seems high, but allowing contribu-
tions to be ““in-kind’” will help states in that
regard. The income eligibility level of 200-
percent of the federal poverty level may con-
flict with the eligibility levels set by states
in existing programs, though | haven’t done
an analysis of this yet. As with other pro-
grams under the Older Americans Act, if
state-funded programs already exist that
provide the same services, and eligibility or
cost sharing requirements are at odds with
the federal program, it requires states essen-
tially to manage two different funding
streams for the same program or set of serv-
ices. As always, giving states the flexibility
to blend federal funds with state funds to de-
velop one program would decrease adminis-
trative expenses for the states and allow the
money saved to be used for direct services.

NASUA continues to support overall re-
form of the Medicare program that would
provide a comprehensive prescription drug
benefit to beneficiaries. In the meantime,
state-funded programs that are being devel-
oped and which would be supported under
this proposal continue to fill in the gaps for
people with no coverage for prescription
drugs. This proposal would strengthen the
existing infrastructure, and perhaps could
serve to support a prescription program
under Medicare whenever it may be imple-
mented in the future.

We hope this proposal will generate some
further interest in reauthorizing the Older
Americans Act as soon as possible, hopefully
before the end of the 106th Congress. We were
very disappointed that reauthorization was
stalled over long-standing disagreements
over the Title V program.

If there is anything NASUA can do to sup-
port Senator Jeffords proposal and reauthor-
ization, please let me know.

Thanks for the opportunity to review the
Pharmaceutical Aid to Older Americans Act.

Sincerely,
KATHLEEN C. KONKA,
Policy Associate.

By Mrs. MURRAY:

S. 1943. A bill to provide for an inex-
pensive book distribution program; to
the Committee on Health, Education,
Labor, and Pensions.

FIRST BOOK DISTRIBUTION PROGRAM ACT

® Mrs. MURRAY. Mrs. MURRAY. Mr.
President, today | introduce legislation
on another topic | will be discussing
with Chairman JEFFORDS as we move
forward with reauthorization of the EI-
ementary and Secondary Education
Act in the Senate Health, Education,
Labor, and Pensions Committee.

I am introducing legislation today to
fund an innovative book distribution
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program targeted at giving low-income
students their own “‘first book.”

The “First Book’ program is a non-
profit private organization that has
been tremendously successful gath-
ering and distibuting new children’s
books to needy children throughout
the nation. Key to the success of “‘First
Book’ are local boards called *“‘First
Book Local Advisory Boards.”” Under
my legislation, which would provide $5
million a year federal investment to
such boards, will help them leverage
millions more in funds from other
sources. ‘“‘First Book’ has been suc-
cessful because it is locally-driven, and
reflects private industry initiative.
“First Book’ provides new books,
which the program purchases from pub-
lishers at discount rates, to disadvan-
taged children and families primarily
through tutoring, mentoring, and fam-
ily literacy programs.

This bill builds on successful efforts
underway in communities across the
country. It takes what has been a suc-
cessful but very targeted program, and
will increase its reach and effect into
many more American communities.
“First Book’™ makes a very real dif-
ference for disadvantaged children and
their families, and with this invest-
ment, it will make a difference for
thousands more.®

By Mrs. MURRAY:

S. 1944. A bill to provide national
challenge grants for innovation in the
education of homeless children and
youth; to the Committee on Health,
Education, Labor, and Pensions.

STUART MCKINNEY HOMELESS EDUCATION

IMPROVEMENT ACT

® Mrs. MURRAY. Mr. President, today
I introduce legislation on another topic
I will be discussing with Chairman Jer-
FORDS as we move forward with reau-
thorization of the Elementary and Sec-
ondary Education Act in the Senate
Health, Education, Labor, and Pen-
sions Committee.

The bill deals with an improvement |
hope we can make in the Stuart
McKinney Homeless Education pro-
gram. While the McKinney program is
relatively small, my hope is that we
can greatly improve its effectiveness
by recognizing and funding innovative
approaches for serving homeless stu-
dents.

Chairman JeErFFORDS and others have
recognized that keeping a homeless
child in their school district of origin
is vital to their success. Children, espe-
cially homeless children, need con-
tinuity in their lives. Yet as a nation,
we have not yet focused on funding the
innovative practices that will show
how this can be done and done effec-
tively.

In addition, there are chronic prob-
lems facing homeless children, such as
the problems of trying to reach out to
unaccompanied homeless youth, those
young people who do not have parents
or guardians with them in their home-
less situation. Homeless preschoolers
present another whole range of issues
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that many schools struggle to over-
come.

My legislation will provide $2 million
each year in national competitive chal-
lenge grants for innovation in the edu-
cation of homeless children and youth.
We follow this same approach in edu-
cation technology and other areas, and
challenge grants are remarkably suc-
cessful in sparking innovation and dis-
semination of new methods of instruc-
tion.

Homeless students face many chal-
lenges, and schools face challenges in
serving them. Creating a small chal-
lenge grant for homeless education is
one necessary step we can take to help
schools help these students succeed and
achieve.e

By Mr. LOTT:

S. 1948. A bill to amend the provi-
sions of title 17, United States Code,
and the Communications Act of 1934,
relating to copyright licensing and car-
riage of broadcast signals by satellite;
to the Committee on the Judiciary.

INTELLECTUAL PROPERTY AND
COMMUNICATIONS OMNIBUS REFORM ACT OF 1999

Mr. LOTT: Mr. President, | ask unan-
imous consent that the following sec-
tion-by-section analysis be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1948—SECTION-BY-SECTION ANALYSIS

Section 1. Short Title. This Act may be cited
as the ‘“‘Intellectual Property and Commu-
nications Omnibus Reform Act of 1999.”

TITLE I—SATELLITE HOME VIEWER
IMPROVEMENT ACT OF 1999

When Congress passed the Satellite Home
Viewer Act in 1988, few Americans were fa-
miliar with satellite television. They typi-
cally resided in rural areas of the country
where the only means of receiving television
programming was through use of a large,
backyard C-band satellite dish. Congress rec-
ognized the importance of providing these
people with access to broadcast program-
ming, and created a compulsory copyright li-
cense in the Satellite Home Viewer Act that
enabled satellite carriers to easily license
the copyrights to the broadcast program-
ming that they retransmitted to their sub-
scribers.

The 1988 Act fostered a boom in the sat-
ellite television industry. Coupled with the
development of high-powered satellite serv-
ice, or DSS, which delivers programming to
a satellite dish as small as 18 inches in di-
ameter, the satellite industry now serves
homes nationwide with a wide range of high
quality programming. Satellite is no longer
primarily a rural service, for it offers an at-
tractive alternative to other providers of
multichannel video programming; in par-
ticular, cable television. Because satellite
can provide direct competition with the
cable industry, it is in the public interest to
ensure that satellite operates under a copy-
right framework that permits it to be an ef-
fective competitor.

The compulsory copyright license created
by the 1988 Act was limited to a five year pe-
riod to enable Congress to consider its effec-
tiveness and renew it where necessary. The
license was renewed in 1994 for an additional
five years, and amendments made that were
intended to increase the enforcement of the
network territorial restrictions of the com-
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pulsory license. Two-year transitional provi-
sions were created to enable local network
broadcasters to challenge satellite sub-
scribers’ receipt of satellite network service
where the local network broadcaster had rea-
son to believe that these subscribers received
an adequate off-the-air signal from the
broadcaster. The transitional provisions
were minimally effective and caused much
consumer confusion and anger regarding re-
ceipt of television network stations.

The satellite license is slated to expire at
the end of this year, requiring Congress to
again consider the copyright licensing re-
gime for satellite retransmissions of over-
the-air television broadcast stations. In pass-
ing this legislation, the Conference Com-
mittee was guided by several principles.
First, the Conference Committee believes
that promotion of competition in the mar-
ketplace for delivery of multichannel video
programming is an effective policy to reduce
costs to consumers. To that end, it is impor-
tant that the satellite industry be afforded a
statutory scheme for licensing television
broadcast programming similar to that of
the cable industry. At the same time, the
practical differences between the two indus-
tries must be recognized and accounted for.

Second, the Conference Committee re-
asserts the importance of protecting and fos-
tering the system of television networks as
they relate to the concept of localism. It is
well recognized that television broadcast
stations provide valuable programming tai-
lored to local needs, such as news, weather,
special announcements and information re-
lated to local activities. To that end, the
Committee has structured the copyright li-
censing regime for satellite to encourage and
promote retransmissions by satellite of local
television broadcast stations to subscribers
who reside in the local markets of those sta-
tions.

Third, perhaps most importantly, the Con-
ference Committee is aware that in creating
compulsory licenses, it is acting in deroga-
tion of the exclusive property rights granted
by the Copyright Act to copyright holders,
and that it therefore needs to act as nar-
rowly as possible to minimize the effects of
the government’s intrusion on the broader
market in which the affected property rights
and industries operate. In this context, the
broadcast television market has developed in
such a way that copyright licensing prac-
tices in this area take into account the na-
tional network structure, which grants ex-
clusive territorial rights to programming in
a local market to local stations either di-
rectly or through affiliation agreements. The
licenses granted in this legislation attempt
to hew as closely to those arrangements as
possible. For example, these arrangements
are mirrored in the section 122 ‘‘local-to-
local’’ license, which grants satellite carriers
the right to retransmit local stations within
the station’s local market, and does not re-
quire a separate copyright payment because
the works have already been licensed and
paid for with respect to viewers in those
local markets. By contrast, allowing the im-
portation of distant or out-of-market net-
work stations in derogation of the local sta-
tions’ exclusive right—bought and paid for in
market-negotiated arrangements—to show
the works in question undermines those mar-
ket arrangements. Therefore, the specific
goal of the 119 license, which is to allow for
a life-line network television service to
those homes beyond the reach of their local
television stations, must be met by only al-
lowing distant network service to those
homes which cannot receive the local net-
work television stations. Hence, the
“‘unserved household” limitation that has
been in the license since its inception. The
Committee is mindful and respectful of the
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interrelationship between the communica-
tions policy of “‘localism” outlined above
and property rights considerations in copy-
right law, and seeks a proper balance be-
tween the two.

Finally, although the legislation promotes
satellite retransmissions of local stations,
the Conference Committee recognizes the
continued need to monitor the effects of dis-
tant signal importation by satellite. To that
end, the compulsory license for retrans-
mission of distant signals is extended for a
period of five years, to afford Congress the
opportunity to evaluate the effectiveness
and continuing need for that license at the
end of the five-year period.

Section 1001. Short Title

This title may be cited as the ‘‘Satellite
Home Viewer Improvement Act.”

Section 1002. Limitations on Exclusive Rights;
Secondary Transmissions by Satellite Car-
riers Within Local Markets

The House and the Senate provisions were
in most respects highly similar. The con-
ference substitute generally follows the
House approach, with the differences de-
scribed here.

Section 1002 of this Act creates a new stat-
utory license, with no sunset provision, as a
new section 122 of the Copyright Act of 1976.
The new license authorizes the retrans-
mission of television broadcast stations by
satellite carriers to subscribers located with-
in the local markets of those stations.

Creation of a new statutory license for re-
transmission of local signals is necessary be-
cause the current section 119 license is lim-
ited to the retransmission of distance signals
by satellite. The section 122 license allows
satellite carriers for the first time to provide
their subscribers with the television signals
they want most: their local stations. A car-
rier may retransmit the signal of a network
station (or superstation) to all subscribers
who reside within the local market of that
station, without regard to whether the sub-
scriber resides in an ‘“‘unserved household.”
The term “‘local market” is defined in Sec-
tion 119(j)(2), and generally refers to a sta-
tion’s Designated Market Area as defined by
Nielsen.

Because the section 122 license is perma-
nent, subscribers may obtain their local tele-
vision stations without fear that their local
broadcast service may be turned off at a fu-
ture date. In addition, satellite carriers may
deliver local stations to commercial estab-
lishments as well as homes, as the cable in-
dustry does under its license. These amend-
ments create parity and enhanced competi-
tion between the satellite and cable indus-
tries in the provision of local television
broadcast stations.

For a satellite carrier to be eligible for
this license, this Act, following the House
approach, provides both in new section 122(a)
and in new section 122(d) that a carrier may
use the new local-to-local license only if it is
in full compliance with all applicable rules
and regulations of the Federal Communica-
tions Commission, including any require-
ments that the Commission may adopt by
regulation concerning carriage of stations or
programming exclusivity. These provisions
are modeled on similar provisions in section
111, the terrestrial compulsory license. Fail-
ure to fully comply with Commission rules
with respect to retransmission of one or
more stations in the local market precludes
the carrier from making use of the section
122 license. Put another way, the statutory
license overrides the normal copyright
scheme only to the extent that carriers
strictly comply with the limits Congress has
put on that license.

Because terrestrial systems, such as cable,
as a general rule do not pay any copyright
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royalty for local retransmissions of broad-
cast stations, the section 122 license does not
require payment of any copyright royalty by
satellite carriers for transmissions made in
compliance with the requirements of section
122. By contrast, the section 119 statutory li-
cense for distant signals does require pay-
ment of royalties. In addition, the section
122 statutory license contains no ‘‘unserved
household” limitation, while the section 119
license does contain that limitation.

Satellite carriers are liable for copyright
infringement, and subject to the full rem-
edies of the Copyright Act, if they violate
one or more of the following requirements of
the section 122 license. First, satellite car-
riers may not in any way willfully alter the
programming contained on a local broadcast
station.

Second, satellite carriers may not use the
section 122 license to retransmit a television
broadcast station to a subscriber located
outside the local market of the station. Re-
transmission of a station to a subscriber lo-
cated outside the station’s local market is
covered by section 119, and is permitted only
when all conditions of that license are satis-
fied. Accordingly, satellite carriers are re-
quired to provide local broadcasters with ac-
curate lists of the street addresses of their
local-to-local subscribers so that broad-
casters may verify that satellite carriers are
making proper use of the license. The sub-
scriber information supplied to broadcasters
is for verification purposes only, and may
not be used by broadcasters for any other
reason. Any knowing provision of false infor-
mation by a satellite carrier would, under
section 122(d), bar use of the Section 122 li-
cense by the carrier engaging in such prac-
tices. The section 122 license contains reme-
dial provisions parallel to those of Section
119, including a “‘pattern or practice’ provi-
sion that requires termination of the Section
122 statutory license as to a particular sat-
ellite carrier if it engages in certain abuses
of the license.

Under this provision, just as in the statu-
tory licenses codified in sections 111 and 119,
a violation may be proven by showing willful
activity, or simple delivery of the secondary
transmission over a certain period of time.
In addition to termination of service on a na-
tionwide or local or regional basis, statutory
damages are available up to $250,000 for each
6-month period during which the pattern or
practice of violations was carried out. Sat-
ellite carriers have the burden of proving
that they are not improperly making use of
the section 122 license to serve subscribers
outside the local markets of the television
broadcast stations they are providing. The
penalties created under this section parallel
those under Section 119, and are to deter sat-
ellite carriers from providing signals to sub-
scribers in violation of the licenses.

The section 122 license is limited in geo-
graphic scope to service to locations in the
United States, including any commonwealth,
territory or possession of the United States.
In addition, section 122(j) makes clear that
local retransmission of television broadcast
stations to subscribers is governed solely by
the section 122 license, and that no provision
of the section 111 cable compulsory license
should be interpreted to allow satellite car-
riers to make local retransmissions of tele-
vision broadcast stations under that license.
Likewise, no provision of the section 119 li-
cense (or any other law) should be inter-
preted as authorizing local-to-local retrans-
missions. As with all statutory licenses,
these explicit limitations are consistent
with the general rule that, because statutory
licenses are in derogation of the exclusive
rights granted under the Copyright Act, they
should be interpreted narrowly.

Section 1002(a) of this Act contains new
standing provisions. Adopting the approach
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of the House bill, section 122(f)(1) of the
Copyright Act is parallel to section 119(e),
and ensures that local stations, in addition
to any other parties that qualify under other
standing provisions of the Act, will have the
ability to sue for violations of section 122.
New section 122(f)(2) of the Copyright Act en-
ables a local television station that is not
being carried by a satellite carrier in viola-
tion of the license to file a copyright in-
fringement lawsuit in federal court to en-
force its rights.
Section 1003. Extension of Effect of Amendments
to Section 119 of Title 17, United States Code

As in both the House bill and the Senate
amendment, this Act extends the section 119
satellite statutory license for a period of five
years by changing the expiration date of the
legislation from December 31, 1999, to De-
cember 31, 2004. The procedural and remedial
provisions of section 119, which have already
been interpreted by the courts, are being ex-
tended without change. Should the section
119 license be allowed to expire in 2004, it
shall do so at midnight on December 31, 2004,
so that the license will cover the entire sec-
ond accounting period of 2004.

The advent of digital terrestrial broad-
casting will necessitate additional review
and reform of the distant signal statutory li-
cense. And responsibility to oversee the de-
velopment of the nascent local station sat-
ellite service may also require for review of
the distant signal statutory license in the fu-
ture. For each of these reasons, this Act es-
tablishes a period for review in 5 years.

Although the section 119 regime is largely
being extended in its current form, certain
sections of the Act may have a near-term ef-
fect on pending copyright infringement law-
suits brought by broadcasters against sat-
ellite carriers. These changes are prospective
only; Congress does not intend to change the
legality of any conduct that occurred prior
to the date of enactment. Congress does in-
tend, however, to benefit consumers where
possible and consistent with existing copy-
right law and principles.

This Act attempts to strike a balance
among a variety of public policy goals. While
increasing the number of potential sub-
scribers to distant network signals, this Act
clarifies that satellite carriers may carry up
to, but no more than, two stations affiliated
with the same network. The original purpose
of the Satellite Home Viewer Act was to en-
sure that all Americans could receive net-
work programming and other television serv-
ices provided they could not receive those
services over-the-air or in any other way.
This bill reflects the desire of the Conference
to meet this requirement and consumers’ ex-
pectations to receive the traditional level of
satellite service that has built up over the
years, while avoiding an erosion of the pro-
gramming market affected by the statutory
licenses.

Section 1004. Computation of Royalty Fees for
Satellite Carriers

Like both the House bill and the Senate
amendment, this Act reduces the royalty
fees currently paid by satellite carriers for
the retransmission of network and supersta-
tions by 45 percent and 30 percent, respec-
tively. These are reductions of the 27-cent
royalty fees made effective by the Librarian
of Congress on January 1, 1998. The reduc-
tions take effect on July 1, 1999, which is the
beginning of the second accounting period
for 1999, and apply to all accounting periods
for the five-year extension of the section 119
license. The Committee has drafted this pro-
vision such that, if the section 119 license is
renewed after 2004, the 45 percent and 30 per-
cent reductions of the 27-cent fee will remain
in effect, unless altered by legislative
amendment.
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In addition, section 119(c) of title 17,
United States Code, is amended to clarify
that in royalty distribution proceedings con-
ducted under section 802 of the Copyright
Act, the Public Broadcasting Service may
act as agent for all public television copy-
right claimants and all Public Broadcasting
Service member stations.

Section 1005. Distant Signal Eligibility for Con-
sumers

The Senate bill contained provisions re-
taining the existing Grade B intensity stand-
ard in the definition of ‘“‘unserved house-
hold.”” The House agreed to the Senate provi-
sions with amendments, which extend the
“‘unserved household” definition of section
119 of title 17 intact in certain respects and
amend it in other respects. Consistent with
the approach of the Senate amendment, the
central feature of the existing definition of
“‘unserved household”’—inability to receive,
through use of a conventional outdoor roof-
top receiving antenna, a signal of Grade B
intensity from a primary network station—
remains intact. The legislation directs the
FCC, however, to examine the definition of
“Grade B intensity,” reflecting the dBu lev-
els long set by the Federal Communications
Commission in 47 C.F.R. §73.683(a), and issue
a rulemaking within 6 months after enact-
ment to evaluate the standard and, if appro-
priate, make recommendations to Congress
about how to modify the analog standard,
and make a further recommendation about
what an appropriate standard would be for
digital signals. In this fashion, the Congress
will have the best input and recommenda-
tions from the Commission, allowing the
Commission wide latitude in its inquiry and
recommendations, but reserve for itself the
final decision-making authority over the
scope of the copyright licenses in question,
in light of all relevant factors.

The amended definition of ‘‘unserved
household’”” makes other consumer-friendly
changes. It will eliminate the requirement
that a cable subscriber wait 90 days to be eli-
gible for satellite delivery of distant net-
work signals. After enactment, cable sub-
scribers will be eligible to receive distant
network signals by satellite, upon choosing
to do so, if they satisfy the other require-
ments of section 119.

In addition, this Act adds three new cat-
egories to the definition of ““‘unserved house-
hold’ in section 119(d)(10): (a) certain sub-
scribers to network programming who are
not predicted to receive a signal of Grade A
intensity from any station of the relevant
network, (b) operators of recreational vehi-
cles and commercial trucks who have com-
plied with certain documentation require-
ments, and (c) certain C-band subscribers to
network programming. This Act also con-
firms in new section 119(d)(10)(B) what has
long been understood by the parties and ac-
cepted by the courts, namely that a sub-
scriber may receive distant network service
if all network stations affiliated with the
relevant network that are predicted to serve
that subscriber give their written consent.

Section 1005(a)(2) of the bill creates a new
section 119(a)(2)(B)(i) of the Copyright Act to
prohibit a satellite carrier from delivering
more than two distant TV stations affiliated
with a single network in a single day to a
particular customer. This clarifies that a
satellite carrier provides a signal of a tele-
vision station throughout the broadcast day,
rather than switching between stations
throughout a day to pick the best program-
ming among different signals.

Section 1005(a)(2) of this Act creates a new
section 119(a)(2)(B)(ii)(1) of the Copyright Act
to confirm that courts should rely on the
FCC’s ILLR model to presumptively deter-
mine whether a household is capable of re-
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ceiving a signal of Grade B intensity. The
conferees understand that the parties to
copyright infringement litigation under the
Satellite Home Viewer Act have agreed on
detailed procedures for implementing the
current version of ILLR, and nothing in this
Act requires any change in those procedures.
In the future, when the FCC amends the
ILLR model to make it more accurate pursu-
ant to section 339(c)(3) of the Communica-
tions Act of 1934, the amended model should
be used in place of the current version of
ILLR. The new language also confirms in
new section 119(a)(2)(B)(ii)(11) that the ulti-
mate determination of eligibility to receive
network signals shall be a signal intensity
test pursuant to 47 C.F.R. §73.686(d), as re-
flected in new section 339(c)(5) of the Com-
munications Act of 1934. Again, the conferees
understand that existing Satellite Home
Viewer Act court orders already incorporate
this FCC-approved measurement method,
and nothing in this Act requires any change
in such orders. Such a signal intensity test
may be conducted by any party to resolve a
customer’s eligibility in litigation under sec-
tion 119.

Section 1005(a)(2) of this Act creates a new
section 119(a)(2)(B)(iii) of the Copyright Act
to permit continued delivery by means of C-
band transmissions of network stations to C-
band dish owners who received signals of the
pertinent network on October 31, 1999, or
were recently required to have such service
terminated pursuant to court orders or set-
tlements under section 119. This provision
does not authorize satellite delivery of net-
work stations to such persons by any tech-
nology other than C-band.

Section 1005(b) also adds a new provision
(E) to section 119(a)(5). The purpose of this
provision is to allow certain longstanding
superstations to continue to be delivered to
satellite customers without regard to the
““‘unserved household” limitation, even if the
station now technically qualifies as a ‘“‘net-
work station’” under the 15-hour-per-week
definition of the Act. This exception will
cease to apply if such a station in the future
becomes affiliated with one of the four net-
works (ABC, CBS, Fox, and NBC) that quali-
fied as networks as of January 1, 1995.

Section 1005(c) of this Act adds a new sec-
tion 119(e) of the Copyright Act. This provi-
sion contains a moratorium on terminations
of network stations to certain otherwise in-
eligible recent subscribers to network pro-
gramming whose service has been (or soon
would have been) terminated and allows
them to continue to be eligible for distant
signal services. The subscribers affected are
those predicted by the current version of the
ILLR model to receive a signal of less than
Grade A intensity from any network station
of the relevant network defined in section
73.683(a) of Commission regulations (47
C.F.R. 73.683(a)) as in effect January 1, 1999.
As the statutory language reflects, recent
court orders and settlements between the
satellite and broadcasting industries have re-
quired (or will in the near future require)
significant numbers of terminations of net-
work stations to ineligible subscribers in
this category. Although the conferees
strongly condemn lawbreaking by satellite
carriers, and intend for satellite carriers to
be subject to all other available legal rem-
edies for any infringements in which the car-
riers have engaged, the conferees have con-
cluded that the public interest will be served
by the grandfathering of this limited cat-
egory of subscribers whose service would
otherwise be terminated.

The decision by the conferees to direct this
limited grandfathering should not be under-
stood as condoning unlawful conduct by sat-
ellite carriers, but rather reflects the con-
cern of the conference for those subscribers
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who would otherwise be punished for the ac-
tions of the satellite carriers. Note that in
the previous 18 months, court decisions have
required the termination of some distant
network signals to some subscribers. How-
ever, the Conferees are aware that in some
cases satellite carriers terminated distant
network service that was not subject to the
original lawsuit. The Conferees intend that
affected subscribers remain eligible for such
service.

The words ‘“‘shall remain eligible’ in sec-
tion 119(e) refer to eligibility to receive sta-
tions affiliated with the same network from
the same satellite carrier through use of the
same transmission technology at the same
location; in other words, grandfathered sta-
tus is not transferable to a different carrier
or a different type of dish or at a new ad-
dress. The provisions of new section 119(e)
are incorporated by reference in the defini-
tion of ““‘unserved household” as new section
119(d)(10)(C).

Section 1005(d) of this Act creates a new
section 119(a)(11), which contains provisions
governing delivery of network stations to
recreational vehicles and commercial trucks.
This provision is, in turn, incorporated in
the definition of ‘“‘unserved household” in
new section 119(d)(10)(D). The purpose of
these amendments is to allow the operators
of recreational vehicles and commercial
trucks to use satellite dishes permanently
attached to those vehicles to receive, on tel-
evision sets located inside those vehicles,
distant network signals pursuant to section
119. To prevent abuse of this provision, the
exception for recreational vehicles and com-
mercial trucks is limited to persons who
have strictly complied with the documenta-
tion requirements set forth in section
119(a)(11). Among other things, the exception
will only become available as to a particular
recreational vehicle or commercial truck
after the satellite carrier has provided all af-
fected networks with all documentation set
forth in section 119(a). The exception will
apply only for reception in that particular
recreational vehicle or truck, and does not
authorize any delivery of network stations
to any fixed dwelling.

Section 1006. Public Broadcasting Service Sat-
ellite Feed

The conference agreement follows the Sen-
ate bill with an amendment that applies the
network copyright royalty rate to the Public
Broadcasting Service the satellite feed. The
conference agreement grants satellite car-
riers a section 119 compulsory license to re-
transmit a national satellite feed distributed
and designated by PBS. The license would
apply to educational and informational pro-
gramming to which PBS currently holds
broadcast rights. The license, which would
extend to all households in the United
States, would sunset on January 1, 2002, the
date when local-to-local must-carry obliga-
tions become effective. Under the conference
agreement, PBS will designate the national
satellite feed for purposes of this section.

Section 1007. Application of Federal Commu-
nications Commission Regulations

The section 119 license is amended to clar-
ify that satellite carriers must comply with
all rules, regulations, and authorizations of
the Federal Communications Commission in
order to obtain the benefits of the section 119
license. As provided in the House bill, this
would include any programming exclusivity
provisions or carriage requirements that the
Commission may adopt. Violations of such
rules, regulations or authorizations would
render a carrier ineligible for the copyright
statutory license with respect to that re-
transmission.
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Section 1008. Rules for Satellite Carriers Re-
transmitting Television Broadcast Signals

The Senate agrees to the House bill provi-
sions regarding carriage of television broad-
cast signals, with certain amendments, as
discussed below. Section 108 creates new sec-
tions 338 and 339 of the Communications Act
of 1934. Section 338 addresses carriage of
local television signals, while section 339 ad-
dresses distant television signals.

New section 338 requires satellite carriers,
by January 1, 2002, to carry upon request all
local broadcast stations’ signals in local
markets in which the satellite carriers carry
at least one signal pursuant to section 122 of
title 17, United States Code. The conference
report added the cross-reference to section
122 to the House provision to indicate the re-
lationship between the benefits of the statu-
tory license and the carriage requirements
imposed by this Act. Thus, the conference re-
port provides that, as of January 1, 2002, roy-
alty-free copyright licenses for satellite car-
riers to retransmit broadcast signals to
viewers in the broadcasters’ service areas
will be available only on a market-by-mar-
ket basis.

The procedural provisions applicable to
section 338 (concerning costs, avoidance of
duplication, channel positioning, compensa-
tion for carriage, and complaints by broad-
cast stations) are generally parallel to those
applicable to cable systems. Within one year
after enactment, the Federal Communica-
tions Commission is to issue implementing
regulations which are to impose obligations
comparable to those imposed on cable sys-
tems under paragraphs (3) and (4) of section
614(b) and paragraphs (1) and (2) of section
615(g), such as the requirement to carry a
station’s entire signal without additions or
deletions. The obligation to carry local sta-
tions on contiguous channels is illustrative
of the general requirement to ensure that
satellite carriers position local stations in a
way that is convenient and practically acces-
sible for consumers. By directing the FCC to
promulgate these must-carry rules, the con-
ferees do not take any position regarding the
application of must-carry rules to carriage of
digital television signals by either cable or
satellite systems.

To make use of the local license, satellite
carriers must provide the local broadcast
station signal as part of their satellite serv-
ice, in a manner consistent with paragraphs
(b), (c), (d), and (e), FCC regulations, and re-
transmission consent requirements. Until
January 1, 2002, satellite carriers are granted
a royalty-free copyright license to re-
transmit broadcast signals on a station-by-
station basis, consistent with retransmission
consent requirements. The transition period
is intended to provide the satellite industry
with a transitional period to begin providing
local-into-local satellite service to commu-
nities throughout the country.

The conferees believe that the must-carry
provisions of this Act neither implicate nor
violate the First Amendment. Rather than
requiring carriage of stations in the manner
of cable’s mandated duty, this Act allows a
satellite carrier to choose whether to incur
the must-carry obligation in a particular
market in exchange for the benefits of the
local statutory license. It does not deprive
any programmers of potential access to car-
riage by satellite carriers. Satellite carriers
remain free to carry any programming for
which they are able to acquire the property
rights. The provisions of this Act allow car-
riers an easier and more inexpensive way to
obtain the right to use the property of copy-
right holders when they retransmit signals
from all of a market’s broadcast stations to
subscribers in that market. The choice
whether to retransmit those signals is made
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by carriers, not by the Congress. The pro-
posed licenses are a matter of legislative
grace, in the nature of subsidies to satellite
carriers, and reviewable under the rational
basis standard.!

In addition, the conferees are confident
that the proposed license provisions would
pass constitutional muster even if subjected
to the O’Brien standard applied to the cable
must-carry requirement.2 The proposed pro-
visions are intended to preserve free tele-
vision for those not served by satellite or
cable systems and to promote widespread
dissemination of information from a multi-
plicity of sources. The Supreme Court has
found both to be substantial interests, unre-
lated to the suppression of free expression.3
Providing the proposed license on a market-
by-market basis furthers both goals by pre-
venting satellite carriers from choosing to
carry only certain stations and effectively
preventing many other local broadcasters
from reaching potential viewers in their
service areas. The Conference Committee is
concerned that, absent must-carry obliga-
tions, satellite carriers would carry the
major network affiliates and few other sig-
nals. Non-carried stations would face the
same loss of viewership Congress previously
found with respect to cable noncarriage.4

The proposed licenses place satellite car-
rier in a comparable position to cable sys-
tems, competing for the same customers. Ap-
plying a must-carry rule in markets which
satellite carriers choose to serve benefits
consumers and enhances competition with
cable by allowing consumers the same range
of choice in local programming they receive
through cable service. The conferees expect
that, by January 1, 2002, satellite carriers’
market share will have increased and that
the Congress’ interest in maintaining free
over-the-air television will be undermined if
local broadcasters are prevented from reach-
ing viewers by either cable or satellite dis-
tribution systems. The Congress’ preference
for must-carry obligations has already been
proven effective, as attested by the appear-
ance of several emerging networks, which
often serve underserved market segments.
There are no narrower alternatives that
would achieve the Congress’ goals. Although
the conferees expect that subscribers who re-
ceive no broadcast signals at all from their
satellite service may install antennas or sub-
scribe to cable service in addition to sat-
ellite service, the Conference Committee is
less sanguine that subscribers who receive
network signals and hundreds of other pro-
gramming choices from their satellite car-
rier will undertake such trouble and expense
to obtain over-the-air signals from inde-
pendent broadcast stations. National feeds
would also be counterproductive because
they siphon potential viewers from local
over-the-air affiliates. In sum, the Con-
ference Committee finds that trading the
benefits of the copyright license for the must
carry requirement is a fair and reasonable
way of helping viewers have access to all
local programming while benefitting sat-
ellite carriers and their customers.

Section 338(c) contains a limited exception
to the general must-carry requirements,
stating that a satellite carrier need not
carry two local affiliates of the same net-
work that substantially duplicate each oth-
ers’ programming, unless the duplicating
stations are licensed to communities in dif-
ferent states. The latter provisions address
unique and limited cases, including WMUR
(Manchester, New Hampshire) / WCVB (Bos-
ton, Massachusetts) and WPTZ (Plattsburg,
New York)/ WNNE (White River Junction,
Vermont), in which mandatory carriage of

See footnotes at end of Analysis.
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both duplicating local stations upon request
assures that satellite subscribers will not be
precluded from receiving the network affil-
iate that is licensed to the state in which
they reside.

Because of unique technical challenges on
satellite technology and constraints on the
use of satellite spectrum, satellite carriers
may initially be limited in their ability to
deliver must carry signals into multiple
markets. New compression technologies,
such as video streaming, may help overcome
these barriers however, and, if deployed,
could enable satellite carriers to deliver
must-carry signals into many more markets
than they could otherwise. Accordingly, the
conferees urge the FCC, pursuant to its obli-
gations under section 338, or in any other re-
lated proceedings, to not prohibit satellite
carriers from using reasonable compression,
reformatting, or similar technologies to
meet their carriage obligations, consistent
with existing authority.

* * * * *

New section 339 of the Communications
Act contains provisions concerning carriage
of distant television stations by satellite
carriers. Section 339(a)(1) limits satellite
carriers to providing a subscriber with no
more than two stations affiliated with a
given television network from outside the
local market. In addition, a satellite carrier
that provides two distant signals to eligible
households may also provide the local tele-
vision signals pursuant to section 122 of title
17 if the subscriber offers local-to-local serv-
ice in the subscriber’s market. This provi-
sion furthers the congressional policy of lo-
calism and diversity of broadcast program-
ming, which provides locally-relevant news,
weather, and information, but also allows
consumers in unserved households to enjoy
network programming obtained via distant
signals. Under new section 339(a)(2), which is
based on the Senate amendment, the know-
ing and willful provision of distant television
signals in violation of these restrictions is
subject to a forfeiture penalty under section
503 of the Communications Act of $50,000 per
violation or for each day of a continuing vio-
lation.

New section 339(b)(1)(A) requires the Com-
mission to commence within 45 days of en-
actment, and complete within one year after
the date of enactment, a rulemaking to de-
velop regulations to apply network non-
duplication, syndicated exclusivity and
sports blackout rules to the transmission of
nationally distributed superstations by sat-
ellite carriers. New section 339(b)(1)(B) re-
quires the Commission to promulgate regu-
lations on the same schedule with regard to
the application of sports blackout rules to
network stations. These regulations under
subparagraph (B) are to be imposed ‘“‘to the
extent technically feasible and not economi-
cally prohibitive’” with respect to the af-
fected parties. The burden of showing that
conforming to rules similar to cable would
be ‘“‘economically prohibitive” is a heavy
one. It would entail a very serious economic
threat to the health of the carrier. Without
that showing, the rules should be as similar
as possible to that applicable to cable serv-
ices.

Section 339(c) of the Communications Act
of 1934 addresses the three distinct areas dis-
cussed by the Commission in its Report &
Order in Docket No. 98-201: (i) the definition
of ““Grade B intensity,” which is the sub-
stantive standard for determining eligibility
to receive distant network stations by sat-
ellite, (ii) prediction of whether a signal of
Grade B intensity from a particular station
is present at a particular household, and (iii)
measurement of whether a signal of Grade B
intensity from a particular station is present
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at a particular household. Section 339(c) ad-
dresses each of these topics.

New section 339(c) addresses evaluation
and possible recommendations for modifica-
tion by the Commission of the definition of
Grade B intensity, which is incorporated
into the definition of “unserved household”
in section 119 of the Copyright Act. Under
section 339(c), the Commission is to complete
a rulemaking within 1 year after enactment
to evaluate, and if appropriate to rec-
ommend modifications to the Grade B inten-
sity standard for analog signals set forth in
47 C.F.R. §73.683(a), for purposes of deter-
mining eligibility for distant signal satellite
service. In addition, the Commission is to
recommend a signal standard for digital sig-
nals to prepare Congress to update the statu-
tory license for digital television broad-
casting. The Committee intends that this re-
port would reflect the FCC’s best rec-
ommendations in light of all relevant consid-
erations, and be based on whatever factors
and information the Commission deems rel-
evant to determining whether the signal in-
tensity standard should be modified and in
what way. As discussed above, the two-part
process allows the Commission to rec-
ommend modifications leaving to Congress
the decision-making power on modifications
of the copyright licenses at issue.

Section 339(c)(3) addresses requests to local
television stations by consumers for waivers
of the eligibility requirements under section
119 of title 17, United States Code. If a sat-
ellite carrier is barred from delivering dis-
tant network signals to a particular cus-
tomer because the ILLR model predicts the
customer to be served by one or more tele-
vision stations affiliated with the relevant
network, the consumer may submit to those
stations, through his or her satellite carrier,
a written request for a waiver. The statutory
phrase ‘‘station asserting that the retrans-
mission is prohibited” refers to a station
that is predicted by the ILLR model to serve
the household. Each such station must ac-
cept or reject the waiver request within 30
days after receiving the request from the
satellite carrier. If a relevant network sta-
tion grants the requested waiver, or fails to
act on the waiver within 30 days, the viewer
shall be deemed unserved with respect to the
local network station in question.

Section 339(c)(4) addresses the ILLR pre-
dictive model developed by the Commission
in Docket No. 98-201. The provision requires
the Commission to attempt to increase its
accuracy further by taking into account not
only terrain, as the ILLR model does now,
but also land cover variations such as build-
ings and vegetation. If the Commission dis-
covers other practical ways to improve the
accuracy of the ILLR model still further, it
shall implement those methods as well. The
linchpin of whether particular proposed re-
finements to the ILLR model result in great-
er accuracy is whether the revised model’s
predictions are closer to the results of actual
field testing in terms of predicting whether
households are served by a local affiliate of
the relevant network.

The ILLR model of predicting subscribers’
eligibility will be of particular use in rural
areas. To make the ILLR more accurate and
more useful to this group of Americans, the
Conference Committee believes the Commis-
sion should be particularly careful to ensure
that the ILLR is accurate in areas that use
star routes, postal routes, or other address-
ing systems that may not indicate clearly
the location of the actual dwelling of a po-
tential subscriber. The Commission should
to ensure the model accurately predicts the
signal strength at the viewers’ actual loca-
tion.

New section 339(c)(5) addresses the third
area discussed in the Commission’s Report &
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Order in Docket No. 98-201, namely signal in-
tensity testing. This provision permits sat-
ellite carriers and broadcasters to carry out
signal intensity measurements, using the
procedures set forth by the Commission in 47
C.F.R. §73.686(d), to determine whether par-
ticular households are unserved. Unless the
parties otherwise agree, any such tests shall
be conducted on a ‘“‘loser pays’ basis, with
the network station bearing the costs of
tests showing the household to be unserved,
and the satellite carrier bearing the costs of
tests showing the household to be served. If
the satellite carrier and station is unable to
agree on a qualified individual to perform
the test, the Commission is to designate an
independent and neutral entity by rule. The
Commission is to promulgate rules that
avoid any undue burdens being imposed on
any party.

Section 1009. Retransmission Consent

Section 1009 amends the provisions of sec-
tion 325 of the Communications Act gov-
erning retransmission consent. As revised,
section 325(b)(1) bars multichannel video pro-
gramming distributors from retransmitting
the signals of television broadcast stations,
or any part thereof, without the express au-
thority of the originating station. Section
325(b)(2) contains several exceptions to this
general prohibition, including noncommer-
cial stations, certain superstations, and,
until the end of 2004, retransmission of not
more than two distant signals by satellite
carriers to unserved households outside of
the local market of the retransmitted sta-
tions, and (E) for six months to the retrans-
mission of local stations pursuant to the
statutory license in section 122 of the title
17.

Section 1009 also amends section 325(b) of
the Communications Act to require the Com-
mission to issue regulations concerning the
exercise by television broadcast stations of
the right to grant retransmission consent.
The regulations would, until January 1, 2006,
prohibit a television broadcast station from
entering into an exclusive retransmission
consent agreement with a multichannel
video programming distributor or refusing to
negotiate in good faith regarding retrans-
mission consent agreements. A television
station may generally offer different re-
transmission consent terms or conditions,
including price terms, to different distribu-
tors. The FCC may determine that such dif-
ferent terms represent a failure to negotiate
in good faith only if they are not based on
competitive marketplace considerations.

Section 1009 of the bill adds a new sub-
section (e) to section 325 of the Communica-
tions Act. New subsection 325(e) creates a set
of expedited enforcement procedures for the
alleged retransmission of a television broad-
cast station in its own local market without
the station’s consent. The purpose of these
expedited procedure is to ensure that delays
in obtaining relief from violations do not
make the right to retransmission consent an
empty one. The new provision requires 45-
day processing of local-to-local retrans-
mission consent complaints at the Commis-
sion, followed by expedited enforcement of
any Commission orders in the United States
District Court for the Eastern District of
Virginia. In addition, a television broadcast
station that has been retransmitted in its
local market without its consent will be en-
titled to statutory damages of $25,000 per
violation in an action in federal district
court. Such damages will be awarded only if
the television broadcast station agrees to
contribute any statutory damage award
above $1,000 to the United States Treasury
for public purposes. The expedited enforce-
ment provision contains a sunset which pre-
vents the filing of any complaint with the
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Commission or any action in federal district
court to enforce any Commission order under
this section after December 31, 2001. The con-
ferees believe that these procedural provi-
sions, which provide ample due process pro-
tections while ensuring speedy enforcement,
will ensure that retransmission consent will
be respected by all parties and promote a
smoothly functioning marketplace.

Section 1010. Severability

Section 1010 of the Act provides that if any
provision of section 325(b) of the Commu-
nications Act as amended by this Act is de-
clared unconstitutional, the remaining pro-
visions of that section will stand.

Section 1011. Technical Amendments

Section 1011 of this Act makes technical
and conforming amendments to sections 101,
111, 119, 501, and 510 of the Copyright Act.
Apart from these technical amendments,
this legislation makes no changes to section
111 of the Copyright Act. In particular, noth-
ing in this legislation makes any changes
concerning entitlement or eligibility for the
statutory licenses under sections 111 and 119,
nor specifically to the definitions of ‘“‘cable
system’ under section 111(f), and ‘“‘satellite
carrier’”” under section 119(d)(6). Certain tech-
nical amendments to these definitions that
were included in the Conference Report to
the Intellectual Property and Communica-
tions Omnibus Reform Act (IPCORA) of 1999
are not included in this legislation. Congress
intends that neither the courts nor the Copy-
right Office give any legal significance either
to the inclusion of the amendments in the
IPCORA conference report or their omission
in this legislation. These statutory defini-
tions are to be interpreted in the same way
after enactment of this legislation as they
were interpreted prior to enactment of this
legislation.

Section 1011(b) makes a technical and
clarifying change to the definition of a
“work made for hire’ in section 101 of the
Copyright Act. Sound recordings have been
registered in the Copyright Office as works
made for hire since being protected in their
own right. This clarifying amendment shall
not be deemed to imply that any sound re-
cording or any other work would not other-
wise qualify as a work made for hire in the
absence of the amendment made by this sub-
section.

Section 1012. Effective dates.

Under section 1012 of this Act, sections
1001, 1003, 1005, and 1007 through 1011 shall be
effective on the date of enactment. The
amendments made by sections 1002, 1004, and
1006 shall be effective as of July 1, 1999.

TITLE II—RURAL LOCAL TELEVISION

SIGNALS
Section 2001. Short Title

This title may be referred to as the ‘““Rural
Local Broadcast Signal Act.”

Section 2002. Local Television Service in
Unserved and Underserved Markets

To encourage the FCC to approve needed
licenses (or other authorizations to use spec-
trum) to provide local TV service in rural
areas, the Commission is required to make
determinations regarding needed licenses
within one year of enactment.

However, the FCC shall ensure that no li-
cense or authorization provided under this
section will cause ‘“harmful interference’ to
the primary users of the spectrum or to pub-
lic safety use. Subparagraph (2), states that
the Commission shall not license under sub-
section (a) any facility that causes harmful
interference to existing primary users of
spectrum or to public safety use. The Com-
mission typically categorizes a licensed serv-
ice as primary or secondary. Under Commis-
sion rules, a secondary service cannot be au-
thorized to operate in the same band as a
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primary user of that band unless the pro-
posed secondary user conclusively dem-
onstrates that the proposed secondary use
will not cause harmful interference to the
primary service. The Commission is to define
““harmful interference’” pursuant to the defi-
nition at 47 C.F.R. section 2.1 and in accord-
ance with Commission rules and policies.

For purposes of section 2005(b)(3) the FCC
may consider a compression, reformatting or
other technology to be unreasonable if the
technology is incompatible with other appli-
cable FCC regulation or policy under the
Communications Act of 1934, as amended.

The Commission also may not restrict any
entity granted a license or other authoriza-
tion under this section, except as otherwise
specified, from using any reasonable com-
pression, reformatting, or other technology.

TITLE I1I—_TRADEMARK CYBERPIRACY

PREVENTION

Section 3001. Short Title; References

This section provides that the Act may be
cited as the ‘“‘Anticybersquatting Consumer
Protection Act” and that any references
within the bill to the Trademark Act of 1946
shall be a reference to the Act entitled “An
Act to provide for the registration and pro-
tection of trademarks used in commerce, to
carry out the provisions of certain inter-
national conventions, and for other pur-
poses,”” approved July 5, 1946 (15 U.S.C. 1051
et seq.), also commonly referred to as the
Lanham Act.

Sec. 3002. Cyberpiracy Prevention

Subsection (a). In General. This subsection
amends the Trademark Act to provide an ex-
plicit trademark remedy for cybersquatting
under a new section 43(d). Under paragraph
(1)(A) of the new section 43(d), actionable
conduct would include the registration, traf-
ficking in, or use of a domain name that is
identical or confusingly similar to, or dilu-
tive of, the mark of another, including a per-
sonal name that is protected as a mark
under section 43 of the Lanham Act, provided
that the mark was distinctive (i.e., enjoyed
trademark status) at the time the domain
name was registered, or in the case of trade-
mark dilution, was famous at the time the
domain name was registered. The bill is
carefully and narrowly tailored, however, to
extend only to cases where the plaintiff can
demonstrate that the defendant registered,
trafficked in, or used the offending domain
name with bad-faith intent to profit from
the goodwill of a mark belonging to someone
else. Thus, the bill does not extend to inno-
cent domain name registrations by those
who are unaware of another’s use of the
name, or even to someone who is aware of
the trademark status of the name but reg-
isters a domain name containing the mark
for any reason other than with bad faith in-
tent to profit from the goodwill associated
with that mark.

The phrase ‘“including a personal name
which is protected as a mark under this sec-
tion” addresses situations in which a per-
son’s name is protected under section 43 of
the Lanham Act and is used as a domain
name. The Lanham Act prohibits the use of
false designations of origin and false or mis-
leading representations. Protection under 43
of the Lanham Act has been applied by the
courts to personal names which function as
marks, such as service marks, when such
marks are infringed. Infringement may
occur when the endorsement of products or
services in interstate commerce is falsely
implied through the use of a personal name,
or otherwise, without regard to the goods or
services of the parties. This protection also
applies to domain names on the Internet,
where falsely implied endorsements and
other types of infringement can cause great-
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er harm to the owner and confusion to a con-
sumer in a shorter amount of time than is
the case with traditional media. The protec-
tion offered by section 43 to a personal name
which functions as a mark, as applied to do-
main names, is subject to the same fair use
and first amendment protections as have
been applied traditionally under trademark
law, and is not intended to expand or limit
any rights to publicity recognized by States
under State law.

Paragraph (1)(B)(i) of the new section 43(d)
sets forth a number of nonexclusive, non-
exhaustive factors to assist a court in deter-
mining whether the required bad-faith ele-
ment exists in any given case. These factors
are designed to balance the property inter-
ests of trademark owners with the legiti-
mate interests of Internet users and others
who seek to make lawful uses of others’
marks, including for purposes such as com-
parative advertising, comment, criticism,
parody, news reporting, fair use, etc. The bill
suggests a total of nine factors a court may
wish to consider. The first four suggest cir-
cumstances that may tend to indicate an ab-
sence of bad-faith intent to profit from the
goodwill of a mark, and the next four sug-
gest circumstances that may tend to indi-
cate that such bad-faith intent exits. The
last factor may suggest either bad-faith or
an absence thereof depending on the cir-
cumstances.

First, under paragraph (1)(B)(i)(l), a court
may consider whether the domain name reg-
istrant has trademark or any other intellec-
tual property rights in the name. This factor
recognizes, as does trademark law in general,
that there may be concurring uses of the
same name that are noninfringing, such as
the use of the “Delta” mark for both air
travel and sink faucets. Similarly, the reg-
istration of the domain name
‘“‘deltaforce.com” by a movie studio would
not tend to indicate a bad faith intent on the
part of the registrant to trade on Delta Air-
lines or Delta Faucets’ trademarks.

Second, under paragraph (1)(B)(i)(I1l), a
court may consider the extent to which the
domain name is the same as the registrant’s
own legal name or a nickname by which that
person is commonly identified. This factor
recognizes, again as does the concept of fair
use in trademark law, that a person should
be able to be identified by their own name,
whether in their business or on a web site.
Similarly, a person may bear a legitimate
nickname that is identical or similar to a
well-known trademark, such as in the well-
publicized case of the parents who registered
the domain name “pokey.org” for their
young son who goes by that name, and these
individuals should not be deterred by this
bill from using their name online. This fac-
tor is not intended to suggest that domain
name registrants may evade the application
of this act by merely adopting Exxon, Ford,
or other well-known marks as their nick-
names. It merely provides a court with the
appropriate discretion to determine whether
or not the fact that a person bears a nick-
name similar to a mark at issue is an indica-
tion of an absence of bad-faith on the part of
the registrant.

Third, under paragraph (1)(B)(i)(11l), a
court may consider the domain name reg-
istrant’s prior use, if any, of the domain
name in connection with the bona fide offer-
ing of goods or services. Again, this factor
recognizes that the legitimate use of the do-
main name in online commerce may be a
good indicator of the intent of the person
registering that name. Where the person has
used the domain name in commerce without
creating a likelihood of confusion as to the
source or origin of the goods or services and
has not otherwise attempted to use the name
in order to profit from the goodwill of the
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trademark owner’s name, a court may look
to this as an indication of the absence of bad
faith on the part of the registrant.

Fourth, under paragraph (1)(B)(i))(1V), a
court may consider the person’s bona fide
noncommercial or fair use of the mark in a
web site that is accessible under the domain
name at issue. This factor is intended to bal-
ance the interests of trademark owners with
the interests of those who would make law-
ful noncommercial or fair uses of others’
marks online, such as in comparative adver-
tising, comment, criticism, parody, news re-
porting, etc. Under the bill, the mere fact
that the domain name is used for purposes of
comparative advertising, comment, criti-
cism, parody, news reporting, etc., would not
alone establish a lack of bad-faith intent.
The fact that a person uses a mark in a site
in such a lawful manner may be an appro-
priate indication that the person’s registra-
tion or use of the domain name lacked the
required element of bad-faith. This factor is
not intended to create a loophole that other-
wise might swallow the bill, however, by al-
lowing a domain name registrant to evade
application of the Act by merely putting up
a noninfringing site under an infringing do-
main name. For example, in the well know
case of Panavision Int’l v. Toeppen, 141 F.3d
1316 (9th Cir. 1998), a well known
cybersquatter had registered a host of do-
main names mirroring famous trademarks,
including names for Panavision, Delta Air-
lines, Neiman Marcus, Eddie Bauer, Luft-
hansa, and more than 100 other marks, and
had attempted to sell them to the mark own-
ers for amounts in the range of $10,000 to
$15,000 each. His use of the “‘panavision.com”
and ‘‘panaflex.com” domain names was
seemingly more innocuous, however, as they
served as addresses for sites that merely dis-
played pictures of Pana lllinois and the word
““Hello”” respectively. This bill would not
allow a person to evade the holding of that
case—which found that Mr. Toeppen had
made a commercial use of the Panavision
marks and that such uses were, in fact, di-
luting under the Federal Trademark Dilu-
tion Act—merely by posting noninfringing
uses of the trademark on a site accessible
under the offending domain name, as Mr.
Toeppen did. Similarly, the bill does not af-
fect existing trademark law to the extent it
has addressed the interplay between First
Amendment protections and the rights of
trademark owners. Rather, the bill gives
courts the flexibility to weigh appropriate
factors in determining whether the name
was registered or used in bad faith, and it
recognizes that one such factor may be the
use the domain name registrant makes of
the mark.

Fifth, under paragraph (1)(B)(i)(V), a court
may consider whether, in registering or
using the domain name, the registrant in-
tended to divert consumers away from the
trademark owner’s website to a website that
could harm the goodwill of the mark, either
for purposes of commercial gain or with the
intent to tarnish or disparage the mark, by
creating a likelihood of confusion as to the
source, sponsorship, affiliation, or endorse-
ment of the site. This factor recognizes that
one of the main reasons cybersquatters use
other people’s trademarks is to divert Inter-
net users to their own sites by creating con-
fusion as to the source, sponsorship, affili-
ation, or endorsement of the site. This is
done for a number of reasons, including to
pass off inferior goods under the name of a
well-known mark holder, to defraud con-
sumers into providing personally identifiable
information, such as credit card numbers, to
attract ‘“‘eyeballs’ to sites that price online
advertising according to the number of
“hits’ the site receives, or even just to harm
the value of the mark. Under this provision,
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a court may give appropriate weight to evi-
dence that a domain name registrant in-
tended to confuse or deceive the public in
this manner when making a determination
of bad-faith intent.

Sixth, wunder paragraph (1)(B)(i)(VI), a
court may consider a domain name reg-
istrant’s offer to transfer, sell, or otherwise
assign the domain name to the mark owner
or any third party for financial gain, where
the registrant has not used, and did not have
any intent to use, the domain name in the
bona fide offering of any goods or services. A
court may also consider a person’s prior con-
duct indicating a pattern of such conduct.
This factor is consistent with the court
cases, like the Panavision case mentioned
above, where courts have found a defendant’s
offer to sell the domain name to the legiti-
mate mark owner as being indicative of the
defendant’s intent to trade on the value of a
trademark owner’s marks by engaging in the
business of registering those marks and sell-
ing them to the rightful trademark owners.
It does not suggest that a court should con-
sider the mere offer to sell a domain name to
a mark owner or the failure to use a name in
the bona fide offering of goods or services as
sufficient to indicate bad faith. Indeed, there
are cases in which a person registers a name
in anticipation of a business venture that
simply never pans out. And someone who has
a legitimate registration of a domain name
that mirrors someone else’s domain name,
such as a trademark owner that is a lawful
concurrent user of that name with another
trademark owner, may, in fact, wish to sell
that name to the other trademark owner.
This bill does not imply that these facts are
an indication of bad-faith. It merely provides
a court with the necessary discretion to rec-
ognize the evidence of bad-faith when it is
present. In practice, the offer to sell domain
names for exorbitant amounts to the rightful
mark owner has been one of the most com-
mon threads in abusive domain name reg-
istrations. Finally, by using the financial
gain standard, this paragraph allows a court
to examine the motives of the seller.

Seventh, under paragraph (1)(B)(i)(VII), a
court may consider the registrant’s inten-
tional provision of material and misleading
false contact information in an application
for the domain name registration, the per-
son’s intentional failure to maintain accu-
rate contact information, and the person’s
prior conduct indicating a pattern of such
conduct. Falsification of contact informa-
tion with the intent to evade identification
and service of process by trademark owners
is also a common thread in cases of
cybersquatting. This factor recognizes that
fact, while still recognizing that there may
be circumstances in which the provision of
false information may be due to other fac-
tors, such as mistake or, as some have sug-
gested in the case of political dissidents, for
purposes of anonymity. This bill balances
those factors by limiting consideration to
the person’s contact information, and even
then requiring that the provision of false in-
formation be material and misleading. As
with the other factors, this factor is non-
exclusive and a court is called upon to make
a determination based on the facts presented
whether or not the provision of false infor-
mation does, in fact, indicate bad-faith.

Eight, under paragraph (1)(B)(i)(VIIIl), a
court may consider the domain name reg-
istrant’s acquisition of multiple domain
names which the person knows are identical
or confusingly similar to, or dilutive of, oth-
ers’ marks. This factor recognizes the in-
creasingly common cybersquatting practice
known as ‘“‘warehousing”, in which a
cybersquatter registers multiple domain
names—sometimes hundreds, even thou-
sands—that mirror the trademarks of others.
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By sitting on these marks and not making
the first move to offer to sell them to the
mark owner, these cybersquatters have been
largely successful in evading the case law de-
veloped under the Federal Trademark Dilu-
tion Act. This bill does not suggest that the
mere registration of multiple domain names
is an indication of bad faith, but it allows a
court to weigh the fact that a person has reg-
istered multiple domain names that infringe
or dilute the trademarks of others as part of
its consideration of whether the requisite
bad-faith intent exists.

Lastly, under paragraph (1)(B)(i)(I1X), a
court may consider the extent to which the
mark incorporated in the person’s domain
name registration is or is not distinctive and
famous within the meaning of subsection
(c)(1) of section 43 of the Trademark Act of
1946. The more distinctive or famous a mark
has become, the more likely the owner of
that mark is deserving of the relief available
under this act. At the same time, the fact
that a mark is not well-known may also sug-
gest a lack of bad-faith.

Paragraph (1)(B)(ii) underscores the bad-
faith requirement by making clear that bad-
faith shall not be found in any case in which
the court determines that the person be-
lieved and had reasonable grounds to believe
that the use of the domain name was a fair
use or otherwise lawful.

Paragraph (1)(C) makes clear that in any

civil action brought under the new section
43(d), a court may order the forfeiture, can-
cellation, or transfer of a domain name to
the owner of the mark.
Paragraph (1)(D) clarifies that a prohibited
use’” of a domain name under the bill ap-
plies only to a use by the domain name reg-
istrant or that registrant’s authorized li-
censee.

Paragraph (1)(E) defines what means to
“traffic in”’ a domain name. Under this Act,
“traffics in”’ refers to transactions that in-
clude, but are not limited to, sales, pur-
chases, loans, pledges, licenses, exchanges of
currency, and any other transfer for consid-
eration or receipt in exchange for consider-
ation.

Paragraph (2)(A) provides for in rem juris-
diction, which allows a mark owner to seek
the forfeiture, cancellation, or transfer of an
infringing domain name by filing an in rem
action against the name itself, where the
mark owner has satisfied the court that it
has exercised due diligence in trying to lo-
cate the owner of the domain name but is
unable to do so, or where the mark owner is
otherwise unable to obtain in personam ju-
risdiction over such person. As indicated
above, a significant problem faced by trade-
mark owners in the fight against
cybersquatting is the fact that many
cybersquatters register domain names under
aliases or otherwise provide false informa-
tion in their registration applications in
order to avoid identification and service of
process by the mark owner. This bill will al-
leviate this difficulty, while protecting the
notions of fair play and substantial justice,
by enabling a mark owner to seek an injunc-
tion against the infringing property in those
cases where, after due diligence, a mark
owner is unable to proceed against the do-
main name registrant because the registrant
has provided false contact information and is
otherwise not to be found, or where a court
is unable to assert personal jurisdiction over
such person, provided the mark owner can
show that the domain name itself violates
substantive federal trademark law (i.e., that
the domain name violates the rights of the
registrant of a mark registered in the Patent
and Trademark Office, or section 43(a) or (c)
of the Trademark Act). Under the bill, a
mark owner will be deemed to have exercised
due diligence in trying to find a defendant if
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the mark owner sends notice of the alleged
violation and intent to proceed to the do-
main name registrant at the postal and e-
mail address provided by the registrant to
the registrar and publishes notice of the ac-
tion as the court may direct promptly after
filing the action. Such acts are deemed to
constitute service of process by paragraph
2)(B). . o

The concept of in rem jurisdiction has been
with us since well before the Supreme
Court’s landmark decision in Pennoyer v.
Neff, 95 U.S. 714 (1877). Although more recent
decisions have called into question the via-
bility of quasi in rem ‘“‘attachment’ jurisdic-
tion, see Shaffer v. Heitner, 433 U.S. 186
(1977), the Court has expressly acknowledged
the propriety of true in rem proceedings (or
even type | quasi in rem proceedings®) where
““claims to the property itself are the source
of the underlying controversy between the
plaintiff and the defendant.” Id. at 207-08.
The Act clarifies the availability of in rem
jurisdiction in appropriate cases involving
claims by trademark holders against
cyberpirates. In so doing, the Act reinforces
the view that in rem jurisdiction has con-
tinuing constitutional vitality, see R.M.S.
Titanic, Inc. v. Haver, 171 F.3d 943, 957-58 (4th
Cir. 1999) (*‘In rem actions only require that
a party seeking an interest in a res bring the
res into the custody of the court and provide
reasonable, public notice of its intention to
enable others to appear in the action to
claim an interest in the res.””); Chapman v.
Vande Bunte, 604 F. Supp. 714, 716-17 (E.D.
N.C. 1985) (“‘In a true in rem proceeding, in
order to subject property to a judgment in
rem, due process requires only that the prop-
erty itself have certain minimum contacts
with the territory of the forum.”).

By authorizing in rem jurisdiction, the Act
also attempts to respond to the problems
faced by trademark holders in attempting to
effect personal service of process on
cyberpirates. In an effort to avoid being held
accountable for their infringement or dilu-
tion of famous trademarks, cyberpirates
often have registered domain names under
fictitious names and addresses or have used
offshore addresses or companies to register
domain names. Even when they actually do
receive notice of a trademark holder’s claim,
cyberpirates often either refuse to acknowl-
edge demands from a trademark holder alto-
gether, or simply respond to an initial de-
mand and then ignore all further efforts by
the trademark holder to secure the
cyberpirate’s compliance. The in rem provi-
sions of the Act accordingly contemplate
that a trademark holder may initiate in rem
proceedings in cases where domain name reg-
istrants are not subject to personal jurisdic-
tion or cannot reasonably be found by the
trademark holder.

Paragraph (2)(C) provides that in an in rem
proceeding, a domain name shall be deemed
to have its situs in the judicial district in
which (1) the domain name registrar, reg-
istry, or other domain name authority that
registered or assigned the domain name is lo-
cated, or (2) documents sufficient to estab-
lish control and authority regarding the dis-
position of the registration and use of the
domain name are deposited with the court.

Paragraph (2)(D) limits the relief available
in such an in rem action to an injunction or-
dering the forfeiture, cancellation, or trans-
fer of the domain name. Upon receipt of a
written notification of the complaint, the
domain name registrar, registry, or other au-
thority is required to deposit with the court
documents sufficient to establish the court’s
control and authority regarding the disposi-
tion of the registration and use of the do-
main name to the court, and may not trans-
fer, suspend, or otherwise modify the domain
name during the pendency of the action, ex-
cept upon order of the court. Such domain
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name registrar, registry, or other authority
is immune from injunctive or monetary re-
lief in such an action, except in the case of
bad faith or reckless disregard, which would
include a willful failure to comply with any
such court order.

Paragraph (3) makes clear that the new
civil action created by this Act and the in
rem action established therein, and any rem-
edies available under such actions, shall be
in addition to any other civil action or rem-
edy otherwise applicable. This paragraph
thus makes clear that the creation of a new
section 43(d) in the Trademark Act does not
in any way limit the application of current
provisions of trademark, unfair competition
and false advertising, or dilution law, or
other remedies under counterfeiting or other
statutes, to cybersquatting cases.

Paragraph (4) makes clear that the in rem
jurisdiction established by the bill is in addi-
tion to any other jurisdiction that otherwise
exists, whether in rem or in personam.
Subsection (b). Cyberpiracy Protection for Indi-

viduals

Subsection (b) prohibits the registration of
a domain name that is the name of another
living person, or a name that is substantially
and confusingly similar thereto, without
such person’s permission, if the registrant’s
specific intent is to profit from the domain
name by selling it for financial gain to such
person or a third party. While the provision
is broad enough to apply to the registration
of full names (e.g., johndoe.com), appella-
tions (e.g., doe.com), and variations thereon
(e.g. john-doe.com or jondoe.com), the provi-
sion is still very narrow in that it requires a
showing that the registrant of the domain
name registered that name with a specific
intent to profit from the name by selling it
to that person or to a third party for finan-
cial gain. This section authorizes the court
to grant injunctive relief, including ordering
the forfeiture or cancellation of the domain
name or the transfer of the domain name to
the plaintiff. Although the subsection does
not authorize a court to grant monetary
damages, the court may award costs and at-
torneys’ fees to the prevailing party in ap-
propriate cases.

This subsection does not prohibit the reg-
istration of a domain name in good faith by
an owner or licensee of a copyrighted work,
such as an audiovisual work, a sound record-
ing, a book, or other work of authorship,
where the personal name is used in, affiliated
with, or related to that work, where the per-
son’s intent in registering the domain is not
to sell the domain name other than in con-
junction with the lawful exploitation of the
work, and where such registration is not pro-
hibited by a contract between the domain
name registered and the named person. This
limited exemption recognizes the First
Amendment issues that may arise in such
cases and defers to existing bodies of law
that have developed under State and Federal
law to address such uses of personal names
in conjunction with works of expression.
Such an exemption is not intended to pro-
vide a loophole for those whose specific in-
tent is to profit from another’s name by sell-
ing the domain name to that person or a
third party other than in conjunction with
the bona fide exploitation of a legitimate
work of authorship. For example, the reg-
istration of a domain name containing a per-
sonal name by the author of a screenplay
that bears the same name, with the intent to
sell the domain name in conjunction with
the sale or license of the screenplay to a pro-
duction studio would not be barred by this
subsection, although other provisions of
State or Federal law may apply. On the
other hand, the exemption for good faith reg-
istrations of domain names tied to legiti-
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mate works of authorship would not exempt
a person who registers a personal name as a
domain name with the intent to sell the do-
main name by itself, or in conjunction with
a work of authorship (e.g., a copyrighted web
page) where the real object of the sale is the
domain name, rather than the copyrighted
work.

In sum, this subsection is a narrow provi-
sion intended to curtail one form of
‘‘cybersquatting”’—the act of registering
someone else’s name as a domain name for
the purpose of demanding remuneration from
the person in exchange for the domain name.
Neither this section nor any other section in
this bill is intended to create a right of pub-
licity of any kind with respect to domain
names. Nor is it intended to create any new
property rights, intellectual or otherwise, in
a domain name that is the name of a person.
This subsection applies prospectively only,
affecting only those domain names reg-
istered on or after the date of enactment of
this Act.

Sec. 3003. Damages and Remedies

This section applies traditional trademark
remedies, including injunctive relief, recov-
ery of defendant’s profits, actual damages,
and costs, to cybersquatting cases under the
new section 43(d) of the Trademark Act. The
bill also amends section 35 of the Trademark
Act to provide for statutory damages in
cybersquatting cases, in an amount of not
less than $1,000 and not more than $100,000
per domain name, as the court considers
just.

Sec. 3004. Limitation on Liability

This section amends section 32(2) of the
Trademark Act to extend the Trademark
Act’s existing limitations on liability to the
cybersquatting context. This section also
creates a new subparagraph (D) in section
32(2) to encourage domain name registrars
and registries to work with trademark own-
ers to prevent cybersquatting through a lim-
ited exemption from liability for domain
name registrars and registries that suspend,
cancel, or transfer domain names pursuant
to a court order or in the implementation of
a reasonable policy prohibiting
cybersquatting. Under this exemption, a reg-
istrar, registry, or other domain name reg-
istration authority that suspends, cancels,
or transfers a domain name pursuant to a
court order or a reasonable policy prohib-
iting cybersquatting will not be held liable
for monetary damages, and will be not be
subject to injunctive relief provided that the
registrar, registry, or other registration au-
thority has deposited control of the domain
name with a court in which an action has
been filed regarding the disposition of the
domain name, it has not transferred, sus-
pended, or otherwise modified the domain
name during the pendency of the action,
other than in response to a court order, and
it has not willfully failed to comply with any
such court order. Thus, the exemption will
allow a domain name registrar, registry, or
other registration authority to avoid being
joined in a civil action regarding the disposi-
tion of a domain name that has been taken
down pursuant to a dispute resolution pol-
icy, provided the court has obtained control
over the name from the registrar, registry,
or other registration authority, but such
registrar, registry, or other registration au-
thority would not be immune from suit for
injunctive relief where no such action has
been filed or where the registrar, registry, or
other registration authority has transferred,
suspended, or otherwise modified the domain
name during the pendency of the action or
wilfully failed to comply with a court order.

This section also protects the rights of do-
main name registrants against overreaching
trademark owners. Under a new subpara-
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graph (D)(iv) in section 32(2), a trademark
owner who knowingly and materially mis-
represents to the domain name registrar or
registry that a domain name is infringing
shall be liable to the domain name registrant
for damages resulting from the suspension,
cancellation, or transfer of the domain
name. In addition, the court may grant in-
junctive relief to the domain name reg-
istrant by ordering the reactivation of the
domain name or the transfer of the domain
name back to the domain name registrant.
In creating a new subparagraph (D)(iii) of
section 32(2), this section codifies current
case law limiting the secondary liability of
domain name registrars and registries for
the act of registration of a domain name, ab-
sent bad-faith on the part of the registrar
and registry.

Finally, subparagraph (D)(v) provides addi-
tional protections for domain name holders
by allowing a domain name registrant whose
name has been suspended, disabled, or trans-
ferred to file a civil action to establish that
the registration or use of the domain name
by such registrant is not a violation of the
Lanham Act. In such cases, a court may
grant injunctive relief to the domain name
registrant, including the reactivation of the
domain name or transfer of the domain name
to the domain name registrant.

Sec. 3005. Definitions

This section amends the Trademark Act’s
definitions section (section 45) to add defini-
tions for key terms used in this Act. First,
the term “‘Internet” is defined consistent
with the meaning given that term in the
Communications Act (47 U.S.C. 230(f)(1)).
Second, this section creates a narrow defini-
tion of ‘““domain name’ to target the specific
bad faith conduct sought to be addressed
while excluding such things as screen names,
file names, and other identifiers not assigned
by a domain name registrar or registry.

Sec. 3006. Study on Abusive Domain Name Reg-
istrations Involving Personal Names

This section directs the Secretary of Com-
merce, in consultation with the Patent and
Trademark Office and the Federal Election
Commission, to conduct a study and report
to Congress with recommendations on guide-
lines and procedures for resolving disputes
involving the registration or use of domain
names that include personal names of others
or names that are confusingly similar there-
to. This section further directs the Secretary
of Commerce to collaborate with the Inter-
net Corporation for Assigned Names and
Numbers (ICANN) to develop guidelines and
procedures for resolving disputes involving
the registration or use of domain names that
include personal names of others or names
that are confusingly similar thereto.

Sec. 3007. Historic Preservation

This section provides a limited immunity
from suit under trademark law for historic
buildings that are on or eligible for inclusion
on the National Register of Historic Places,
or that are designated as an individual land-
mark or as a contributing building in a his-
toric district.

Sec. 3008. Savings Clause

This section provides an explicit savings
clause making clear that the bill does not af-
fect traditional trademark defenses, such as
fair use, or a person’s first amendment
rights.

Sec. 3009. Effective Date

This section provides that damages pro-
vided for under this bill shall not apply to
the registration, trafficking, or use of a do-
main name that took place prior to the en-
actment of this Act.

TITLE VI—INVENTOR PROTECTION
Sec. 4001. Short Title

This title may be cited as the ‘“American

Inventors Protection Act of 1999.”
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Sec. 4002. Table of Contents
Section 4002 enumerates the table of con-
tents of this title.
SUBTITLE A—INVENTORS’ RIGHTS

Subtitle A creates a new section 297 in
chapter 29 of title 35 of the United States
Code, designed to curb the deceptive prac-
tices of certain invention promotion compa-
nies. Many of these companies advertise on
television and in magazines that inventors
may call a toll-free number for assistance in
marketing their inventions. They are sent an
invention evaluation form, which they are
asked to complete to allow the promoter to
provide expert analysis of the market poten-
tial of their inventions. The inventors return
the form with descriptions of the inventions,
which become the basis for contacts by sales-
people at the promotion companies. The next
step is usually a ‘‘professional’’-appearing
product research report which contains noth-
ing more than boilerplate information stat-
ing that the invention has outstanding mar-
ket potential and fills an important need in
the field. The promotion companies attempt
to convince the inventor to buy their mar-
keting services, normally on a sliding scale
in which the promoter will ask for a front-
end payment of up to $10,000 and a percent-
age of resulting profits, or a reduced front-
end payment of $6,000 or $8,000 with commen-
surately larger royalties on profits. Once
paid under such a scenario, a promoter will
typically and only forward information to a
list of companies that never respond.

This subtitle addresses these problems by
(1) requiring an invention promoter to dis-
close certain materially relevant informa-
tion to a customer in writing prior to enter-
ing into a contract for invention promotion
services; (2) establishing a federal cause of
action for inventors who are injured by ma-
terial false of fraudulent statements or rep-
resentations, or any omission of material
fact, by an invention promoter, or by the in-
vention promoter’s failure to make the re-
quired written disclosures; and (3) requiring
the Director of the United States Patent and
Trademark Office to make publicly available
complaints received involving invention pro-
moters, along with the response to such com-
plaints, if any, from the invention pro-
moters.

Sec. 4101. Short title

This subtitle may be cited as the ‘‘Inven-
tors” Rights Act of 1999.””

Sec. 4102. Integrity in invention promotion serv-
ices

This section adds a new section 297 to in
chapter 29 of title 35, United States Code, in-
tended to promote integrity in invention
promotion services. Legitimate invention as-
sistance and development organizations can
be of great assistance to novice inventors by
providing information on how to protect an
invention, how to develop it, how to obtain
financing to manufacture it, or how to li-
cense or sell the invention. While many in-
vention developers are legitimate, the un-
scrupulous ones take advantage of untutored
inventors, asking for large sums of money up
front for which they provide no real service
in return. This new section provides a much
needed safeguard to assist independent in-
ventors in avoiding becoming victims of the
predatory practices of unscrupulous inven-
tion promoters.

New section 297(a) of title 35 requires an in-
vention promoter to disclose certain materi-
ally relevant information to a customer in
writing prior to entering into a contract for
invention promotion services. Such informa-
tion includes: (1) The number of inventions
evaluated by the invention promoter and
stating the number of those evaluated posi-
tively and the number negatively; (2) The
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number of customers who have contracted
for services with the invention promoter in
the prior five years; (3) The number of cus-
tomers known by the invention promoter to
have received a net financial profit as a di-
rect result of the invention promoter’s serv-
ices; (4) The number of customers known by
the invention promoter to have received li-
cense agreements for their inventions as a
direct result of the invention promoter’s
services; and (5) the names and addresses of
all previous invention promotion companies
with which the invention promoter or its of-
ficers have collectively or individually been
affiliated in the previous 10 years to enable
the customer to evaluate the reputations of
these companies.

New section 297(b) of title 35 establishes a
civil cause of action against any invention
promoter who injures a customer through
any material false or fraudulent statement,
representation, or omission of material fact
by the invention promoter, or any person
acting on behalf of the invention promoter,
or through failure of the invention promoter
to make all the disclosures required under
subsection (a). In such a civil action, the cus-
tomer may recover, in addition to reasonable
costs and attorneys’ fees, the amount of ac-
tual damages incurred by the customer or, at
the customer’s election, statutory damages
up to $5,000, as the court considers just. Sub-
section (b)(2) authorizes the court to in-
crease damages to an amount not to exceed
three times the amount awarded as statu-
tory or actual damages in a case where the
customer demonstrates, and the court finds,
that the invention promoter intentionally
misrepresented or omitted a material fact to
such customer, or failed to make the re-
quired disclosures under subsection (a), for
the purpose of deceiving the customer. In de-
termining the amount of increased damages,
courts may take into account whether regu-
latory sanctions or other corrective action
has been taken as a result of previous com-
plaints against the invention promoter.

New section 297(c) defines the terms used
in the section. These definitions are care-
fully crafted to cover true invention pro-
moters without casting the net too broadly.
Paragraph (3) excepts from the definition of
“invention promoter’” departments and
agencies of the Federal, state, and local gov-
ernments; any nonprofit, charitable, sci-
entific, or educational organizations quali-
fied under applicable State laws or described
under §170(b)(1)(A) of the Internal Revenue
Code of 1986; persons or entities involved in
evaluating the commercial potential of, or
offering to license or sell, a utility patent or
a previously filed nonprovisional utility pat-
ent application; any party participating in a
transaction involving the sale of the stock or
assets of a business; or any party who di-
rectly engages in the business of retail sales
or distribution of products. Paragraph (4) de-
fines the term ‘“‘invention promotion serv-
ices” to mean the procurement or attempted
procurement for a customer of a firm, cor-
poration, or other entity to develop and mar-
ket products or services that include the cus-
tomer’s invention.

New section 297(d) requires the Director of
the USPTO to make publicly available all
complaints submitted to the USPTO regard-
ing invention promoters, together with any
responses by invention promoters to those
complaints. The Director is required to no-
tify the invention promoter of a complaint
and provide a reasonable opportunity to
reply prior to making such complaint public.
Section 297(d)(2) authorizes the Director to
request from Federal and State agencies cop-
ies of any complaints relating to invention
promotion services they have received and to
include those complaints in the records
maintained by the USPTO regarding inven-
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tion promotion services. It is anticipated
that the Director will use appropriate discre-
tion in making such complaints available to
the public for a reasonably sufficient, yet
limited, length of time, such as a period of
three years from the date of receipt, and
that the Director will consult with the Fed-
eral Trade Commission to determine wheth-
er the disclosure requirements of the FTC
and section 297(a) can be coordinated.

Sec. 4103. Effective date

This section provides that the effective
date of section 297 will be 60 days after the
date of enactment of this Act.

SUBTITLE B—PATENT AND TRADEMARK FEE

FAIRNESS

Subtitle B provides patent and trademark
fee reform, by lowering patent fees, by di-
recting the Director of the USPTO to study
alternative fee structures to encourage full
participation in our patent system by all in-
ventors, large and small, and by strength-
ening the prohibition against the use of
trademark fees for non-trademark uses.

Sec. 4201. Short title

This subtitle may be cited as the ‘“‘Patent
and Trademark Fee Fairness Act of 1999.””
Sec. 4202. Adjustment of patent fees.

This section reduces patent filing an re-
issue fees by $50, and reduces patent mainte-
nance fees by $110. This would mark only the
second time in history that patent fees have
been reduced. Because trademark fees have
not been increased since 1993 and because of
the application of accounting based cost
principles and systems, patent fee income
has been partially offsetting the cost of
trademark operations. This section will re-
store fairness to patent and trademark fees
by reducing patent fees to better reflect the
cost of services.

Sec. 4203. Adjustment of trademark fees.

This section will allow the Director of the
USPTO to adjust trademark fees in fiscal
year 2000 without regard to fluctuations in
the Consumer Price Index in order to better
align those fees with the costs of services.

Sec. 4204. Study on alternative fee structures

This section directs the Director of the
USPTO to conduct a study and report to the
Judiciary Committees of the House and Sen-
ate within one year on alternative fee struc-
tures that could be adopted by the USPTO to
encourage maximum participation in the
patent system by the American inventor
community.

Sec. 4205. Patent and Trademark Office funding

Pursuant to section 42(c) of the Patent
Act, fees available to the Commissioner
under section 31 of the Trademark Act of
19466 may be used only for the processing of
trademark registrations and for other trade-
mark-related activities, and to cover a pro-
portionate share of the administrative costs
of the USPTO. In an effort to more tightly
“fence’” trademark funds for trademark pur-
poses, section 4205 amends this language
such that all (trademark) fees available to
the Commissioner shall be used for trade-
mark registration and other trademark-re-
lated purposes. In other words, the Commis-
sioner may exercise no discretion when
spending funds; they must be earmarked for
trademark purposes.

SUBTITLE C—FIRST INVENTOR DEFENSE

Subtitle C strikes an equitable balance be-
tween the interests of U.S. inventors who
have invented and commercialized business
methods and processes, many of which until
recently were thought not to be patentable,
and U.S. or foreign inventors who later pat-
ent the methods and processes. The subtitle
creates a defense for inventors who have re-
duced an invention to practice in the U.S. at
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least one year before the patent filing date of
another, typically later, inventor and com-
mercially used the invention in the U.S. be-
fore the filing date. A party entitled to the
defense must not have derived the invention
from the patent owner. The bill protects the
patent owner by providing that the estab-
lishment of the defense by such an inventor
or entrepreneur does not invalidate the pat-
ent.

The subtitle clarifies the interface between
two key branches of intellectual property
law—patents and trade secrets. Patent law
serves the public interest by encouraging in-
novation and investment in new technology,
and may be thought of as providing a right
to exclude other parties from an invention in
return for the inventor making a public dis-
closure of the invention. Trade secret law,
however, also serves the public interest by
protecting investments in new technology.
Trade secrets have taken on a new impor-
tance with an increase in the ability to pat-
ent all business methods and processes. It
would be administratively and economically
impossible to expect any inventor to apply
for a patent on all methods and processes
now deemed patentable. In order to protect
inventors and to encourage proper disclo-
sure, this subtitle focuses on methods for
doing and conducting business, including
methods used in connection with internal
commercial operations as well as those used
in connection with the sale or transfer of
useful end results—whether in the form of
physical products, or in the form of services,
or in the form of some other useful results;
for example, results produced through the
manipulation of data or other inputs to
produce a useful result.

The earlier-inventor defense is important
to many small and large businesses, includ-
ing financial services, software companies,
and manufacturing firms—any business that
relies on innovative business processes and
methods. The 1998 opinion by the U.S. Court
of Appeals for the Federal Circuit in State
Street Bank and Trust Co. v. Signature Fi-
nancial Group,” which held that methods of
doing business are patentable, has added to
the urgency of the issue. As the Court noted,
the reference to the business method excep-
tion had been improperly applied to a wide
variety of processes, blurring the essential
question of whether the invention produced a
“‘useful, concrete, and tangible result.” In
the wake of State Street, thousands of meth-
ods and processes used internally are now
being patented. In the past, many businesses
that developed and used such methods and
processes thought secrecy was the only pro-
tection available. Under established law, any
of these inventions which have been in com-
mercial use—public or secret—for more than
one year cannot now be the subject of a valid
U.S. patent.

Sec. 4301. Short title

This subtitle may be cited as the “First In-
ventor Defense Act of 1999.””

Sec. 4302. Defense to patent infringement based
on earlier inventor

In establishing the defense, subsection (a)
of section 4302 creates a new section 273 of
the Patent Act, which in subsection (a) sets
forth the following definitions:

(1) “Commercially used and commercial
use’” mean use of any method in the United
States so long as the use is in connection
with an internal commercial use or an actual
sale or transfer of a useful end result;

(2) ““Commercial use as applied to a non-
profit research laboratory and nonprofit en-
tities such as a university, research center,
or hospital intended to benefit the public”
means that such entities may assert the de-
fense only based on continued use by and in
the entities themselves, but that the defense
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is inapplicable to subsequent commercializa-
tion or use outside the entities;

(3) ““Method’” means any method for doing
or conducting an entity’s business; and (4)
“Effective filing date”” means the earlier of
the actual filing date of the application for
the patent or the filing date of any earlier
US, foreign, or international application to
which the subject matter at issue is entitled
under the Patent Act.

To be *“‘commercially used” or in ‘“‘com-
mercial use’ for purposes of subsection (a),
the use must be in connection with either an
internal commercial use or an actual arm’s-
length sale or other arm’s-length commer-
cial transfer of a useful end result. The
method that is the subject matter of the de-
fense may be an internal method for doing
business, such as an internal human re-
sources management process, or a method
for conducting business such as a prelimi-
nary or intermediate manufacturing proce-
dure, which contributes to the effectiveness
of the business by producing a useful end re-
sult for the internal operation of the busi-
ness or for external sale. Commercial use
does not require the subject matter at issue
to be accessible to or otherwise known to the
public.

Subject matter that must undergo a pre-
marketing regulatory review period during
which safety or efficacy is established before
commercial marketing or use is considered
to be commercially used and in commercial
use during the regulatory review period.

The issue of whether an invention is a
method is to be determined based on its un-
derlying nature and not on the technicality
of the form of the claims in the patent. For
example, a method for doing or conducting
business that has been claimed in a patent as
a programmed machine, as in the State
Street case, is a method for purposes of sec-
tion 273 if the invention could have as easily
been claimed as a method. Form should not
rule substance.

Subsection (b)(1) of section 273 establishes
a general defense against infringement under
section 271 of the Patent Act. Specifically, a
person will not be held liable with respect to
any subject matter that would otherwise in-
fringe one or more claims to a method in an-
other party’s patent if the person:

(1) Acting in good faith, actually reduced
the subject matter to practice at least one
year before the effective filing date of the
patent; and

(2) Commercially used the subject matter
before the effective filing date of the patent.

The first inventor defense is not limited to
methods in any particular industry such as
the financial services industry, but applies
to any industry which relies on trade secrecy
for protecting methods for doing or con-
ducting the operations of their business.

Subsection (b)(2) states that the sale or
other lawful disposition of a useful end re-
sult produced by a patented method, by a
person entitled to assert a section 273 de-
fense, exhausts the patent owner’s rights
with respect to that end result to the same
extent such rights would have been ex-
hausted had the sale or other disposition
been made by the patent owner. For exam-
ple, if a purchaser would have had the right
to resell a product or other end result if
bought from the patent owner, the purchaser
will have the same right if the product is
purchased from a person entitled to a section
273 defense.

Subsection (b)(3) creates limitations and
qualifications on the use of the defense.
First, a person may not assert the defense
unless the invention for which the defense is
asserted is for a commercial use of a method
as defined in section 273(a)(1) and (3). Second,
a person may not assert the defense if the
subject matter was derived from the patent
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owner or persons in privity with the patent
owner. Third, subsection (b)(3) makes clear
that the application of the defense does not
create a general license under all claims of
the patent in question—it extends only to
the specific subject matter claimed in the
patent with respect to which the person can
assert the defense. At the same time, how-
ever, the defense does extend to variations in
the quantity or volume of use of the claimed
subject matter, and to improvements that do
not infringe additional, specifically-claimed
subject matter.

Subsection (b)(4) requires that the person
asserting the defense has the burden of proof
in establishing it by clear and convincing
evidence. Subsection (b)(5) establishes that
the person who abandons the commercial use
of subject matter may not rely on activities
performed before the date of such abandon-
ment in establishing the defense with respect
to actions taken after the date of abandon-
ment. Such a person can rely only on the
date when commercial use of the subject
matter was resumed.

Subsection (b)(6) notes that the defense
may only be asserted by the person who per-
formed the acts necessary to establish the
defense, and, except for transfer to the pat-
ent owner, the right to assert the defense
cannot be licensed, assigned, or transferred
to a third party except as an ancillary and
subordinate part of a good-faith assignment
or transfer for other reasons of the entire en-
terprise or line of business to which the de-
fense relates.

When the defense has been transferred
along with the enterprise or line of business
to which it relates as permitted by sub-
section (b)(6), subsection (b)(7) limits the
sites for which the defense may be asserted.
Specifically, when the enterprise or line of
business to which the defense relates has
been transferred, the defense may be as-
serted only for uses at those sites where the
subject matter was used before the later of
the patent filing date or the date of transfer
of the enterprise or line of business.

Subsection (b)(8) states that a person who
fails to demonstrate a reasonable basis for
asserting the defense may be held liable for
attorneys’ fees under section 285 of the Pat-
ent Act.

Subsection (b)(9) specifies that the success-
ful assertion of the defense does not mean
that the affected patent is invalid. Para-
graph (9) eliminates a point of uncertainty
under current law, and strikes a balance be-
tween the rights of an inventor who obtains
a patent after another inventor has taken
the steps to qualify for a prior use defense.
The bill provides that the commercial use of
a method in operating a business before the
patentee’s filing date, by an individual or en-
tity that can establish a section 273 defense,
does not invalidate the patent. For example,
under current law, although the matter has
seldom been litigated, a party who commer-
cially used an invention in secrecy before the
patent filing date and who also invented the
subject matter before the patent owner’s in-
vention may argue that the patent is invalid
under section 102 (g) of the Patent Act. Argu-
ably, commercial use of an invention in se-
crecy is not suppression or concealment of
the invention within the meaning of section
102(g), and therefore the party’s earlier in-
vention could invalidate the patent.8

Sec. 4303. Effective date and applicability

The effective date for subtitle C is the date
of enactment, except that the title does not
apply to any infringement action pending on
the date of enactment or to any subject mat-
ter for which an adjudication of infringe-
ment, including a consent judgment, has
been made before the date of enactment.
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SUBTITLE D—PATENT TERM GUARANTEE

Subtitle D amends the provisions in the
Patent Act that compensate patent appli-
cants for certain reductions in patent term
that are not the fault of the applicant. The
provisions that were initially included in the
term adjustment provisions of patent bills in
the 105th Congress only provided adjust-
ments for up to 10 years for secrecy orders,
interferences, and successful appeals. Not
only are these adjustments too short in some
cases, but no adjustments were provided for
administrative delays caused by the USPTO
that were beyond the control of the appli-
cant. Accordingly, subtitle D removes the 10-
year caps from the existing provisions, adds
a new provision to compensate applicants
fully for USPTO-caused administrative
delays, and, for good measure, includes a new
provision guaranteeing diligent applicants at
least a 17-year term by extending the term
of any patent not granted within three years
of filing. Thus, no patent applicant dili-
gently seeking to obtain a patent will re-
ceive a term of less than the 17 years as pro-
vided under the pre-GATT ¢ standard; in fact,
most will receive considerably more. Only
those who purposely manipulate the system
to delay the issuance of their patents will be
penalized under subtitle D, a result that the
Conferees believe entirely appropriate.

Sec. 4401. Short title

This subtitle may be cited as the ‘“Patent
Term Guarantee Act of 1999.”

Sec.4402. Patent term guarantee authority

Section 4402 amends section 154(b) of the
Patent Act covering term. First, new sub-
section (b)(1)(A)(i)-(iv) guarantees day-for-
day restoration of term lost as a result of
delay created by the USPTO when the agen-
cy fails to:

(1) Make a notification of the rejection of
any claim for a patent or any objection or
argument under §132, or give or mail a writ-
ten notice of allowance under §151, within 14
months after the date on which a non-provi-
sional application was actually filed in the
USPTO;

(2) Respond to a reply under §132, or to an
appeal taken under §134, within four months
after the date on which the reply was filed or
the appeal was taken;

(3) Act on an application within four
months after the date of a decision by the
Board of Patent Appeals and Interferences
under §134 or §135 or a decision by a Federal
court under 88141, 145, or 146 in a case in
which allowable claims remain in the appli-
cation; or (4) Issue a patent within four
months after the date on which the issue fee
was paid under §151 and all outstanding re-
quirements were satisfied.

Further, subject to certain limitations,
infra, section 154(b)(1)(B) guarantees a total
application pendency of no more than three
years. Specifically, day-for-day restoration
of term is granted if the USPTO has not
issued a patent within three years after ‘“‘the
actual date of the application in the United
States.”” This language was intentionally se-
lected to exclude the filing date of an appli-
cation under the Patent Cooperation Treaty
(PCT).10 Otherwise, an applicant could obtain
up to a 30-month extension of a U.S. patent
merely by filing under PCT, rather than di-
rectly in the USPTO, gaining an unfair ad-
vantage in contrast to strictly domestic ap-
plicants. Any periods of time

(1) consumed in the continued examination
of the application under §132(b) of the Patent
Act as added by section 4403 of this Act;

(2) lost due to an interference under
sectionl35(a), a secrecy order under section
181, or appellate review by the Board of Pat-
ent Appeals and Interferences or by a Fed-
eral court (irrespective of the outcome); and
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(3) incurred at the request of an applicant
in excess of the three months to respond to
a notice from the Office permitted by section
154(b)(2)(C)(ii) unless excused by a showing
by the applicant under section 154(b)(3)(C)
that in spite of all due care the applicant
could not respond within three months

shall not be considered a delay by the
USPTO and shall not be counted for purposes
of determining whether the patent issued
within three years from the actual filing
date.

Day-for-day restoration is also granted
under new section 154(b)(1)(C) for delays re-
sulting from interferences,! secrecy orders,12
and appeals by the Board of Patent Appeals
and Interferences or a Federal court in which
a patent was issued as a result of a decision
reversing an adverse determination of pat-
entability.

Section 4402 imposes limitations on res-
toration of term. In general, pursuant to new
§154(b)(2)(A)-(C) of the bill, total adjust-
ments granted for restorations under (b)(1)
are reduced as follows:

(1) To the extent that there are multiple
grounds for extending the term of a patent
that may exist simultaneously (e.g., delay
due to a secrecy order under section 181 and
administrative delay under section
154(b)(1)(A)), the term should not be extended
for each ground of delay but only for the ac-
tual number of days that the issuance of a
patent was delayed;

(2) The term of any patent which has been
disclaimed beyond a date certain may not re-
ceive an adjustment beyond the expiration
date specified in the disclaimer; and

(3) Adjustments shall be reduced by a pe-
riod equal to the time in which the applicant
failed to engage in reasonable efforts to con-
clude prosecution of the application, based
on regulations developed by the Director,
and an applicant shall be deemed to have
failed to engage in such reasonable efforts
for any periods of time in excess of three
months that are taken to respond to a notice
from the Office making any rejection or
other request;

New section 154(b)(3) sets forth the proce-
dures for the adjustment of patent terms.
Paragraph (3)(A) empowers the Director to
establish regulations by which term exten-
sions are determined and contested. Para-
graph (3)(B) requires the Director to send a
notice of any determination with the notice
of allowance and to give the applicant one
opportunity to request reconsideration of
the determination. Paragraph (3)(C) requires
the Director to reinstate any time the appli-
cant takes to respond to a notice from the
Office in excess of three months that was de-
ducted from any patent term extension that
would otherwise have been granted if the ap-
plicant can show that he or she was, in spite
of all due care, unable to respond within
three months. In no case shall more than an
additional three months be reinstated for
each response. Paragraph (3)(D) requires the
Director to grant the patent after comple-
tion of determining any patent term exten-
sion irrespective of whether the applicant
appeals.

New section 154(b)(4) regulates appeals of
term adjustment determinations made by
the Director. Paragraph (4)(A) requires a dis-
satisfied applicant to seek remedy in the
District Court for the District of Columbia
under the Administrative Procedures Act!3
within 180 days after the grant of the patent.
The Director shall alter the term of the pat-
ent to reflect any final judgment. Paragraph
(4)(B) precludes a third party from chal-
lenging the determination of a patent term
prior to patent grant.

Section 4402(b) makes certain conforming
amendments to section 282 of the Patent Act

November 17, 1999

and the appellate jurisdiction of the U.S.
Court of Appeals for the Federal Circuit.14
Sec. 4403. Continued examination of patent ap-
plications

Section 4403 amends section 132 of the Pat-
ent Act to permit an applicant to request
that an examiner continue the examination
of an application following a notice of
“final’” rejection by the examiner. New sec-
tion 132(b) authorizes the Director to pre-
scribe regulations for the continued exam-
ination of an application notwithstanding a
final rejection, at the request of the appli-
cant. The Director may also establish appro-
priate fees for continued examination pro-
ceedings, and shall provide a 50% fee reduc-
tion for small entities which qualify for such
treatment under section 41(h)(1) of the Pat-
ent Act.
Section 4404. Technical clarification

Section 4404 of the bill coordinates tech-
nical term adjustment provisions set forth in
section 154(b) with those in section 156(a) of
the Patent Act.
Section 4405. Effective date

The effective date for the amendments in
section 4402 and 4404 is six months after the
date of enactment and, with the exception of
design applications (the terms of which are
not measured from filing), applies to any ap-
plication filed on or after such date. The
amendments made by section 4403 take effect
six months after date of enactment to allow
the USPTO to prepare implementing regula-
tions an apply to all national and inter-
national (PCT) applications filed on or after
June 8, 1995.
SUBTITLE E—DOMESTIC PUBLICATION OF
PATENT APPLICATIONS PUBLISHED ABROAD
Subtitle E provides for the publication of
pending patent applications which have a
corresponding foreign counterpart. Any
pending U.S. application filed only in the
United States (e.g., one that does not have a
foreign counterpart) will not be published if
the applicant so requests. Thus, an applicant
wishing to maintain her application in con-
fidence may do so merely by filing only in
the United States and requesting that the
USPTO not publish the application. For
those applicants who do file abroad or who
voluntarily publish their applications, provi-
sional rights will be available for assertion
against any third party who uses the claimed
invention between publication and grant pro-
vided that substantially similar claims are
contained in both the published application
and granted patent. This change will ensure
that American inventors will be able to see
the technology that our foreign competition
is seeking to patent much earlier than is
possible today.
Sec. 4501. Short title

This subtitle may be cited as the ‘“Domes-
tic Publication of Foreign Filed Patent Ap-
plications Act of 1999.”
Sec. 4502. Publication

As provided in subsection (a) of section
4502, amended section 122(a) of the Patent
Act continues the general rule that patent
applications will be maintained in con-
fidence. Paragraph (1)(A) of new subsection
(b) of section 122 creates a new exception to
this general rule by requiring publication of
certain applications promptly after the expi-
ration of an 18-month period following the
earliest claimed U.S. or foreign filing date.
The Director is authorized by subparagraph
(B) to determine what information con-
cerning published applications shall be made
available to the public, and, under subpara-
graph (C) any decision made in this regard is
final and not subject to review.

Subsection (b)(2) enumerates exceptions to
the general rule requiring publication. Sub-
paragraph (A) precludes publication of any
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application that is: (1) no longer pending at
the 18th month from filing; (2) the subject of
a secrecy order until the secrecy order is re-
scinded; (3) a provisional application;5 or (4)
a design patent application.16

Pursuant to subparagraph (B)(i), any appli-
cant who is not filing overseas and does not
wish her application to be published can sim-
ply make a request and state that her inven-
tion has not and will not be the subject of an
application filed in a foreign country that re-
quires publication after 18 months. Subpara-
graph (B)(ii) clarifies that an applicant may
rescind this request at any time. Moreover,
if an applicant has requested that her appli-
cation not be published in a foreign country
with a publication requirement, subpara-
graph (B)(iii) imposes a duty on the appli-
cant to notify the Director of this fact. An
unexcused failure to notify the Director will
result in the abandonment of the applica-
tion. If an applicant either rescinds a request
that her application not be published or noti-
fies the Director that an application has
been filed in an early publication country or
through the PCT, the U.S. application will
be published at 18 months pursuant to sub-
section (b)(1).

Finally, under subparagraph (B)(v), where
an applicant has filed an application in a for-
eign country, either directly or through the
PCT, so that the application will be pub-
lished 18 months from its earliest effective
filing date, the applicant may limit the
scope of the publication by the USPTO to
the total of the cumulative scope of the ap-
plications filed in all foreign countries.
Where the foreign application is identical to
the application filed in the United States or
where an application filed under the PCT is
identical to the application filed in the
United States, the applicant may not limit
the extent to which the application filed in
the United States is published. However,
where an applicant has limited the descrip-
tion of an application filed in a foreign coun-
try, either directly or through the PCT in
comparison with the application filed in the
USPTO, the applicant may restrict the pub-
lication by the USPTO to no more than the
cumulative details of what will be published
in all of the foreign applications and through
the PCT. The applicant may restrict the ex-
tent of publication of her U.S. application by
submitting a redacted copy of the applica-
tion to the USPTO eliminating only those
details that will not be published in any of
the foreign applications. Any description
contained in at least one of the foreign na-
tional or PCT filings may not be excluded
from publication in the corresponding U.S.
patent application. To ensure that any re-
dacted copy of the U.S. application is pub-
lished in place of the original U.S. applica-
tion, the redacted copy must be received
within 16 months from the earliest effective
filing date. Finally, if the published U.S. ap-
plication as redacted by the applicant does
not enable a person skilled in the art to
make and use the claimed invention, provi-
sional rights under section 154(d) shall not be
available.

Subsection (c) requires the Director to es-
tablish procedures to ensure that no protest
or other form of pre-issuance opposition to
the grant of a patent on an application may
be initiated after publication without the ex-
press written consent of the applicant.

Subsection (d) protects our national secu-
rity by providing that no application may be
published under subsection (b)(1) where the
publication or disclosure of such invention
would be detrimental to the national secu-
rity. In addition, the Director of the USPTO
is required to establish appropriate proce-
dures to ensure that such applications are
promptly identified and the secrecy of such
inventions is maintained in accordance with
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chapter 17 of the Patent Act, which governs
secrecy of inventions in the interest of na-
tional security.

Subsection (b) of section 4502 of subtitle E
requires the Government Accounting Office
(GAO) to conduct a study of applicants who
file only in the United States during a three-
year period beginning on the effective date
of subtitle E. The study will focus on the
percentage of U.S. applicants who file only
in the United States versus those who file
outside the United States; how many domes-
tic-only filers request not to be published;
how many who request not to be published
later rescind that request; and whether there
is any correlation between the type of appli-
cant (e.g., small vs. large entity) and publi-
cation. The Comptroller General must sub-
mit the findings of the study, once com-
pleted, to the Committees on the Judiciary
of the House and Senate.

Sec. 4503. Time for claiming benefit of earlier fil-
ing date

Section 119 of the Patent Act prescribes
procedures to implement the right to claim
priority under Article 4 of the Paris Conven-
tion for the Protection of Industrial Prop-
erty.” Under that Article, an applicant seek-
ing protection in the United States may
claim the filing date of an application for
the same invention filed in another Conven-
tion country—provided the subsequent appli-
cation is filed in the United States within 12
months of the earlier filing in the foreign
country.

Section 4503 of subtitle V amends section
119(b) of the Patent Act to authorize the Di-
rector to establish a cut-off date by which
the applicant must claim priority. This is to
ensure that the claim will be made early
enough—generally not later than the 16th
month from the earliest effective filing
date—so as to permit an orderly publication
schedule for pending applications. As the
USPTO moves to electronic filing, it is envi-
sioned that this date could be moved closer
to the 18th month.

The amendment to §119(b) also gives the
Director the discretion to consider the fail-
ure of the applicant to file a timely claim for
priority to be a waiver of any such priority
claim. The Director is also authorized to es-
tablish procedures (including the payment of
a surcharge) to accept an unintentionally de-
layed priority claim.

Section 4503(b) of subtitle E amends sec-
tion 120 of the Patent Act in a similar way.
This provision empowers the Director to: (1)
establish a time by which the priority of an
earlier filed United States application must
be claimed; (2) consider the failure to meet
that time limit to be a waiver of the right to
claim such priority; and (3) accept an unin-
tentionally late claim of priority subject to
the payment of a surcharge.

Sec. 4504. Provisional rights

Section 4504 amends section 154 of the Pat-
ent Act by adding a new subsection (d) to ac-
cord provisional rights to obtain a reason-
able royalty for applicants whose applica-
tions are published under amended section
122(b) of the Patent Act, supra, or applica-
tions designating the United States filed
under the PCT. Generally, this provision es-
tablishes the right of an applicant to obtain
a reasonable royalty from any person who,
during the period beginning on the date that
his or her application is published and end-
ing on the date a patent is issued—

(1) makes, uses, offers for sale, or sells the
invention in the United States, or imports
such an invention into the United States; or

(2) if the invention claimed is a process,
makes, uses, offers for sale, sells, or imports
a product made by that process in the United
States; and

(3) had actual notice of the published appli-
cation and, in the case of an application filed
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under the PCT designating the United States
that is published in a language other than
English, a translation of the application into
English.

The requirement of actual notice is crit-
ical. The mere fact that the published appli-
cation is included in a commercial database
where it might be found is insufficient. The
published applicant must give actual notice
of the published application to the accused
infringer and explain what acts are regarded
as giving rise to provisional rights.

Another important limitation on the avail-
ability of provisional royalties is that the
claims in the published application that are
alleged to give rise to provisional rights
must also appear in the patent in substan-
tially identical form. To allow anything less
than substantial identity would impose an
unacceptable burden on the public. If provi-
sional rights were available in the situation
where the only valid claim infringed first ap-
peared in substantially that form in the
granted patent, the public would have no
guidance as to the specific behavior to avoid
between publication and grant. Every person
or company that might be operating within
the scope of the disclosure of the published
application would have to conduct her own
private examination to determine whether a
published application contained patentable
subject matter that she should avoid. The
burden should be on the applicant to ini-
tially draft a schedule of claims that gives
adequate notice to the public of what she is
seeking to patent.

Amended section 154(d)(3) imposes a six-
year statute of limitations from grant in
which an action for reasonable royalties
must be brought.

Amended section 154(d)(4) sets forth some
additional rules qualifying when an inter-
national application under the PCT will give
rise to provisional rights. The date that will
give rise to provisional rights for inter-
national applications will be the date on
which the USPTO receives a copy of the ap-
plication published under the PCT in the
English language; if the application is pub-
lished under the PCT in a language other
than English, then the date on which provi-
sional rights will arise will be the date on
which the USPTO receives a translation of
the international application in the English
language. The Director is empowered to re-
quire an applicant to provide a copy of the
international application and a translation
of it.

Sec. 4505. Prior art effect of published applica-
tions

Section 4505 amends section 102(e) of the
Patent Act to treat an application published
by the USPTO in the same fashion as a pat-
ent published by the USPTO. Accordingly, a
published application is given prior art effect
as of its earliest effective U.S. filing date
against any subsequently filed U.S. applica-
tions. As with patents, any foreign filing
date to which the published application is
entitled will not be the effective filing date
of the U.S. published application for prior
art purposes. An exception to this general
rule is made for international applications
designating the United States that are pub-
lished under Article 21(2)(a) of the PCT in
the English language. Such applications are
given a prior art effect as of their inter-
national filing date. The prior art effect ac-
corded to patents under section 4505 remains
unchanged from present section 102(e) of the
Patent Act.

Sec. 4506. Cost recovery for publications

Section 4506 authorizes the Director to re-
cover the costs of early publication required
by the amendment made by section 4502 of
this Act by charging a separate publication
fee after a notice of allowance is given pursu-
ant to section 151 of the Patent Act.
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Sec. 4507. Conforming amendments

Section 4507 consists of various technical
and conforming amendments to the Patent
Act. These include amending section 181 of
the Patent Act to clarify that publication of
pending applications does not apply to appli-
cations under secrecy orders, and amending
section 284 of the Patent Act to ensure that
increased damages authorized under section
284 shall not apply to the reasonable royal-
ties possible under amended section 154(d). In
addition, section 374 of the Patent Act is
amended to provide that the effect of the
publication of an international application
designating the United States shall be the
same as the publication of an application
published under amended section 122(b), ex-
cept as its effect as prior art is modified by
amended section 102(e) and its giving rise to
provisional rights is qualified by new section
154(d).

Sec. 4508. Effective date

Subtitle E shall take effect on the date
that is one year after the date of enactment
and shall apply to all applications filed
under section 111 of the Patent Act on or
after that date; and to all applications com-
plying with section 371 of the Patent Act
that resulted from international applica-
tions filed on or after that date. The provi-
sional rights provided in amended section
154(d) and the prior art effect provided in
amended section 102(e) shall apply to all ap-
plications pending on the date that is one
year after the date of enactment that are
voluntarily published by their applicants. Fi-
nally, section 404 (provisional rights) shall
apply to international applications desig-
nating the United States that are filed on or
after the date that is one year after the date
of enactment.

SUBTITLE F—OPTIONAL INTER PARTES
REEXAMINATION PROCEDURE

Subtitle F is intended to reduce expensive
patent litigation in U.S. district courts by
giving third-party requesters, in addition to
the existing ex parte reexamination in Chap-
ter 30 of title 35, the option of inter partes
reexamination proceedings in the USPTO.
Congress enacted legislation to authorize ex
parte reexamination of patents in the
USPTO in 1980, but such reexamination has
been used infrequently since a third party
who requests reexamination cannot partici-
pate at all after initiating the proceedings.
Numerous witnesses have suggested that the
volume of lawsuits in district courts will be
reduced if third parties can be encouraged to
use reexamination by giving them an oppor-
tunity to argue their case for patent inva-
lidity in the USPTO. Subtitle F provides
that opportunity as an option to the existing
ex parte reexamination proceedings.

Subtitle F leaves existing ex parte reexam-
ination procedures in Chapter 30 of title 35
intact, but establishes an inter partes reex-
amination procedure which third-party re-
questers can use at their option. Subtitle VI
allows third parties who request inter partes
reexamination to submit one written com-
ment each time the patent owner files a re-
sponse to the USPTO. In addition, such
third-party requesters can appeal to the
USPTO Board of Patent Appeals and Inter-
ferences from an examiner’s determination
that the reexamined patent is valid, but may
not appeal to the Court of Appeals for the
Federal Circuit. To prevent harassment, any-
one who requests inter partes reexamination
must identify the real party in interest and
third-party requesters who participate in an
inter partes reexamination proceeding are
estopped from raising in a subsequent court
action or inter partes reexamination any
issue of patent validity that they raised or
could have raised during such inter partes
reexamination.
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Subtitle F contains the important thresh-
old safeguard (also applied in ex parte reex-
amination) that an inter partes reexamina-
tion cannot be commenced unless the
USPTO makes a determination that a *‘sub-
stantial new question” of patentability is
raised. Also, as under Chapter 30, this deter-
mination cannot be appealed, and grounds
for inter partes reexamination are limited to
earlier patents and printed publications—
grounds that USPTO examiners are well-
suited to consider.

Sec. 4601. Short title

This subtitle may be cited as the ““Optional
Inter Partes Reexamination Procedure Act.”
Sec. 4602. Clarification of Chapter 30

This section distinguishes Chapter 31 from
existing Chapter 30 by changing the title of
Chapter 30 to “Ex Parte Reexamination of
Patents.”

Sec. 4603. Definitions

This section amends section 100 of the Pat-
ent Act by defining ‘““‘third-party requester”
as a person who is not the patent owner re-
questing ex parte reexamination under sec-
tion 302 or inter partes reexamination under
section 311.

Sec. 4604. Optional Inter Partes Reexamination
Procedure

Section 4604 amends Part 111 of title 35 by
inserting a new Chapter 31 setting forth op-
tional inter partes reexamination proce-
dures.

New section 311, as amended by this sec-
tion, differs from section 302 of existing law
in Chapter 30 of the Patent Act by requiring
any person filing a written request for inter
partes reexamination to identify the real
party in interest.

Similar to section 303 of existing law, new
section 312 of the Patent Act confers upon
the Director the authority and responsibility
to determine, within three months after the
filing of a request for inter partes reexam-
ination, whether a substantial new question
affecting patentability of any claim of the
patent is raised by the request. Also, the de-
cision in this regard is final and not subject
to judicial review.

Proposed sections 313-14 under this subtitle
are similarly modeled after sections 304-305
of Chapter 30. Under proposed section 313, if
the Director determines that a substantial
new question of patentability affecting a
claim is raised, the determination shall in-
clude an order for inter partes reexamination
for resolution of the question. The order may
be accompanied by the initial USPTO action
on the merits of the inter partes reexamina-
tion conducted in accordance with section
314. Generally, under proposed section 314,
inter partes reexamination shall be con-
ducted according to the procedures set forth
in sections 132-133 of the Patent Act. The
patent owner will be permitted to propose
any amendment to the patent and a new
claim or claims, with the same exception
contained in section 305: no proposed amend-
ed or new claim enlarging the scope of the
claims will be allowed.

Proposed section 314 elaborates on proce-
dure with regard to third-party requesters
who, for the first time, are given the option
to participate in inter partes reexamination
proceedings. With the exception of the inter
partes reexamination request, any document
filed by either the patent owner or the third-
party requester shall be served on the other
party. In addition, the third party-requester
in an inter partes reexamination shall re-
ceive a copy of any communication sent by
the USPTO to the patent owner. After each
response by the patent owner to an action on
the merits by the USPTO, the third-party re-
quester shall have one opportunity to file
written comments addressing issues raised
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by the USPTO or raised in the patent own-
er’s response. Unless ordered by the Director
for good cause, the agency must act in an
inter partes reexamination matter with spe-
cial dispatch.

Proposed section 315 prescribes the proce-
dures for appeal of an adverse USPTO deci-
sion by the patent owner and the third-party
requester in an inter partes reexamination.
Both the patent owner and the third-party
requester are entitled to appeal to the Board
of Patent Appeals and Interferences (section
134 of the Patent Act), but only the patentee
can appeal to the U.S. Court of Appeals for
the Federal Circuit (8§141-144); either may
also be a party to any appeal by the other to
the Board of Patent Appeals and Inter-
ferences. The patentee is not entitled to the
alternative of an appeal of an inter partes re-
examination to the U.S. District Court for
the District of Columbia. Such appeals are
rarely taken from ex parte reexamination
proceedings under existing law and its re-
moval should speed up the process.

To deter unnecessary litigation, proposed
section 315 imposes constraints on the third-
party requester. In general, a third-party re-
quester who is granted an inter partes reex-
amination by the USPTO may not assert at
a later time in any civil action in U.S. dis-
trict court!® the invalidity of any claim fi-
nally determined to be patentable on any
ground that the third-party requester raised
or could have raised during the inter partes
reexamination. However, the third-party re-
quester may assert invalidity based on newly
discovered prior art unavailable at the time
of the reexamination. Prior art was unavail-
able at the time of the inter partes reexam-
ination if it was not known to the individ-
uals who were involved in the reexamination
proceeding on behalf of the third-party re-
quester and the USPTO.

Section 316 provides for the Director to
issue and publish certificates canceling
unpatentable claims, confirming patentable
claims, and incorporating any amended or
new claim determined to be patentable in an
inter partes procedure.

Subtitle F creates a new section 317 which
sets forth certain conditions by which inter
partes reexamination is prohibited to guard
against harassment of a patent holder. In
general, once an order for inter partes reex-
amination has been issued, neither a third-
party requester nor the patent owner may
file a subsequent request for inter partes re-
examination until an inter partes reexam-
ination certificate is issued and published,
unless authorized by the Director. Further,
if a third-party requester asserts patent in-
validity in a civil action and a final decision
is entered that the party failed to prove the
assertion of invalidity, or if a final decision
in an inter partes reexamination instituted
by the requester is favorable to patent-
ability, after any appeals, that third-party
requester cannot thereafter request inter
partes reexamination on the basis of issues
which were or which could have been raised.
However, the third-party requester may as-
sert invalidity based on newly discovered
prior art unavailable at the time of the civil
action or inter partes reexamination. Prior
art was unavailable at the time if it was not
known to the individuals who were involved
in the civil action or inter partes reexamina-
tion proceeding on behalf of the third-party
requester and the USPTO.

Proposed section 318 gives a patent owner
the right, once an inter partes reexamina-
tion has been ordered, to obtain a stay of any
pending litigation involving an issue of pat-
entability of any claims of the patent that
are the subject of the inter partes reexam-
ination, unless the court determines that the
stay would not serve the interests of justice.
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Sec. 4605. Conforming amendments

Section 4605 makes the following con-
forming amendments to the Patent Act:

A patent owner must pay a fee of $1,210 for
each petition in connection with an uninten-
tionally abandoned application, delayed pay-
ment, or delayed response by the patent
owner during any reexamination.

A patent applicant, any of whose claims
has been twice rejected; a patent owner in a
reexamination proceeding; and a third-party
requester in an inter partes reexamination
proceeding may all appeal final adverse deci-
sions from a primary examiner to the Board
of Patent Appeals and Interferences.

Proposed section 141 states that a patent
owner in a reexamination proceeding may
appeal an adverse decision by the Board of
Patent Appeals and Interferences only to the
U.S. Court of Appeals for the Federal Circuit
as earlier noted. A third-party requester in
an inter partes reexamination proceeding
may not appeal beyond the Board of Patent
Appeals and Interferences.

The Director is required pursuant to sec-
tion 143 (proceedings on appeal to the Fed-
eral Circuit) to submit to the court the
grounds for the USPTO decision in any reex-
amination addressing all the issues involved
in the appeal.

Sec. 4606. Report to Congress

Not later than five years after the effective
date of subtitle F, the Director must submit
to Congress a report evaluating whether the
inter partes reexamination proceedings set
forth in the title are inequitable to any of
the parties in interest and, if so, the report
shall contain recommendations for change to
eliminate the inequity.

Sec. 4607. Estoppel Effect of Reexamination

Section 4607 estops any party who requests
inter partes reexamination from challenging
at a later time, in any civil action, any fact
determined during the process of the inter
partes reexamination, except with respect to
a fact determination later proved to be erro-
neous based on information unavailable at
the time of the inter partes reexamination.
The estoppel arises after a final decision in
the inter partes reexamination or a final de-
cision in any appeal of such reexamination.
If section 4607 is held to be unenforceable,
the enforceability of the rest of subtitle F or
the Act is not affected.

Sec. 4608. Effective date

Subtitle F shall take effect on the date of
the enactment and shall apply to any patent
that issues from an original application filed
in the United States on or after that date,
except that the amendments made by section
4605(a) shall take effect one year from the
date of enactment.

SUBTITLE G—UNITED STATES PATENT AND
TRADEMARK OFFICE

Subtitle G establishes the United States
Patent and Trademark Office (USPTO) as an
agency of the United States within the De-
partment of Commerce. The Secretary of
Commerce gives policy direction to the agen-
cy, but the agency is autonomous and re-
sponsible for the management and adminis-
tration of its operations and has independent
control of budget allocations and expendi-
tures, personnel decisions and processes, and
procurement. The Committee intends that
the Office will conduct its patent and trade-
mark operations without micro-management
by Department of Commerce officials, with
the exception of policy guidance of the Sec-
retary. The agency is headed by an Under
Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office, a Deputy, and
a Commissioner of Patents and a Commis-
sioner of Trademarks. The agency is exempt
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from government-wide personnel ceilings. A
patent public advisory committee and a
trademark public advisory committee are es-
tablished to advise the Director on agency
policies, goals, performance, budget and user
fees.

Sec. 4701. Short title

This subtitle may be cited as the ‘“‘Patent
and Trademark Office Efficiency Act.”

Subchapter A—United States Patent and
Trademark Office

Sec. 4711. Establishment of Patent and Trade-
mark Office

Section 4711 establishes the USPTO as an
agency of the United States within the De-
partment of Commerce and under the policy
direction of the Secretary of Commerce. The
USPTO, as an autonomous agency, is explic-
itly responsible for decisions regarding the
management and administration of its oper-
ations and has independent control of budget
allocations and expenditures, personnel deci-
sions and processes, procurements, and other
administrative and management functions.
Patent operations and trademark operations
are to be treated as separate operating units
within the Office, each under the direction of
its respective Commissioner, as supervised
by the Director.

The USPTO shall maintain its principal of-
fice in the metropolitan Washington, D.C.,
area, for the service of process and papers
and for the purpose of discharging its func-
tions. For purposes of venue in civil actions,
the agency is deemed to be a resident of the
district in which its principal office is lo-
cated, except where otherwise provided by
law. The USPTO is also permitted to estab-
lish satellite offices in such other places in
the United States as it considers necessary
and appropriate to conduct business. This is
intended to allow the USPTO, if appropriate,
to serve American applicants better.

Sec. 4712. Powers and duties

Subject to the policy direction of the Sec-
retary of the Commerce, in general the
USPTO will be responsible for the granting
and issuing of patents, the registration of
trademarks, and the dissemination of patent
and trademark information to the public.

The USPTO will also possess specific pow-
ers, which include:

(1) a requirement to adopt and use an Of-
fice seal for judicial notice purposes and for
authenticating patents, trademark certifi-
cates and papers issued by the Office;

(2) the authority to establish regulations,
not inconsistent with law, that

(A) govern the conduct of USPTO pro-
ceedings within the Office,

(B) are in accordance with §553 of title 5,

(C) facilitate and expedite the processing
of patent applications, particularly those
which can be processed electronically,

(D) govern the recognition, conduct, and
qualifications of agents, attorneys, or other
persons representing applicants or others be-
fore the USPTO,

(E) recognize the public interest in ensur-
ing that the patent system retain a reduced
fee structure for small entities, and

(F) provide for the development of a per-
formance-based process for managing that
includes quantitative and qualitative meas-
ures, standards for evaluating cost-effective-
ness, and consistency with principles of im-
partiality and competitiveness;

(3) the authority to acquire, construct,
purchase, lease, hold, manage, operate, im-
prove, alter and renovate any real, personal,
or mixed property as it considers necessary
to discharge its functions;

(4) the authority to make purchases of
property, contracts for construction, mainte-
nance, or management and operation of fa-
cilities, as well as to contract for and pur-
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chase printing services without regard to
those federal laws which govern such pro-
ceedings;

(5) the authority to use services, equip-
ment, personnel, facilities and equipment of
other federal entities, with their consent and
on a reimbursable basis;

(6) the authority to use, with the consent
of the United States and the agency, govern-
ment, or international organization con-
cerned, the services, records, facilities or
personnel of any State or local government
agency or foreign patent or trademark office
or international organization to perform
functions on its behalf;

(7) the authority to retain and use all of its
revenues and receipts;

(8) a requirement to advise the President,
through the Secretary of Commerce, on na-
tional and certain international intellectual
property policy issues;

(9) a requirement to advise Federal depart-
ments and agencies of intellectual property
policy in the United States and intellectual
property protection abroad;

(10) a requirement to provide guidance re-
garding proposals offered by agencies to as-
sist foreign governments and international
intergovernmental organizations on matters
of intellectual property protection;

(11) the authority to conduct programs,
studies or exchanges regarding domestic or
international intellectual property law and
the effectiveness of intellectual property
protection domestically and abroad;

(12) a requirement to advise the Secretary
of Commerce on any programs and studies
relating to intellectual property policy that
the USPTO may conduct or is authorized to
conduct, cooperatively with foreign intellec-
tual property offices and international inter-
governmental organizations; and

(13) the authority to (A) coordinate with
the Department of State in conducting pro-
grams and studies cooperatively with foreign
intellectual property offices and inter-
national intergovernmental organizations,
and (B) transfer, with the concurrence of the
Secretary of State, up to $100,000 in any year
to the Department of State to pay an inter-
national intergovernmental organization for
studies and programs advancing inter-
national cooperation concerning patents,
trademarks, and other matters.

The specific powers set forth in new sub-
section (b) are clarified in new subsection
(c). The special payments of paragraph
(14)(B) are additional to other payments or
contributions and are not subject to any lim-
itation imposed by law. Nothing in sub-
section (b) derogates from the duties of the
Secretary of State or the United States
Trade Representative as set forth in section
141 of the Trade Act of 197419, nor derogates
from the duties and functions of the Register
of Copyrights. The Director is required to
consult with the Administrator of General
Services when exercising authority under
paragraphs (3) and (4)(A). Nothing in section
4712 may be construed to nullify, void, can-
cel, or interrupt any pending request-for-pro-
posal let or contract issued by the General
Services Administration for the specific pur-
pose of relocating or leasing space to the
USPTO. Finally, in exercising the powers
and duties under this section, the Director
shall consult with the Register of Copyright
on all Copyright and related matters.

Sec. 4713. Organization and management

Section 4713 details the organization and
management of the agency. The powers and
duties of the USPTO shall be vested in the
Under Secretary and Director, who shall be
appointed by the President, by and with the
consent of the Senate. The Under Secretary
and Director performs two main functions.
As Under Secretary of Commerce for Intel-
lectual Property, she serves as the policy ad-
visor to the Secretary of Commerce and the
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President on intellectual property issues. As
Director, she is responsible for supervising
the management and direction of the
USPTO. She shall consult with the Public
Advisory Committees, infra, on a regular
basis regarding operations of the agency and
before submitting budgetary proposals and
fee or regulation changes. The Director shall
take an oath of office. The President may re-
move the Director from office, but must pro-
vide notification to both houses of Congress.

The Secretary of Commerce, upon nomina-
tion of the Director, shall appoint a Deputy
Director to act in the capacity of the Direc-
tor if the Director is absent or incapacitated.
The Secretary of Commerce shall also ap-
point two Commissioners, one for Patents,
the other for Trademarks, without regard to
chapters 33, 51, or 53 of title 5 of the U.S.
Code. The Commissioners will have five-year
terms and may be reappointed to new terms
by the Secretary. Each Commissioner shall
possess a demonstrated experience in patent
and trademark law, respectively; and they
shall be responsible for the management and
direction of the patent and trademark oper-
ations, respectively. In addition to receiving
a basic rate of compensation under the Sen-
ior Executive Service20 and a locality pay-
ment,2! the Commissioners may receive bo-
nuses of up to 50 percent of their annual
basic rate of compensation, not to exceed the
salary of the Vice President, based on a per-
formance evaluation by the Secretary, act-
ing through the Director. The Secretary may
remove Commissioners for misconduct or un-
satisfactory performance. It is intended that
the Commissioners will be non-political ex-
pert appointees, independently responsible
for operations, subject to supervision by the
Director.

The Director may appoint all other offi-
cers, agents, and employees as she sees fit,
and define their responsibilities with equal
discretion. The USPTO is specifically not
subject to any administratively or statu-
torily imposed limits (full-time equivalents,
or “FTEs’’) on positions or personnel.

The USPTO is charged with developing and
submitting to Congress a proposal for an in-
centive program to retain senior (of the pri-
mary examiner grade or higher) patent and
trademark examiners eligible for retirement
for the sole purpose of training patent and
trademark examiners.

The Director of the USPTO, in consulta-
tion with the Director of the Office of Per-
sonnel Management, is required to maintain
a program for identifying national security
positions at the USPTO and for providing for
appropriate security clearances for USPTO
employees in order to maintain the secrecy
of inventions as described in section 181 of
the Patent Act and to prevent disclosure of
sensitive and strategic information in the in-
terest of national security.

The USPTO will be subject to all provi-
sions of title 5 of the U.S. Code governing
federal employees. All relevant labor agree-
ments which are in effect the day before en-
actment of subtitle G shall be adopted by the
agency. All USPTO employees as of the day
before the effective date of subtitle G shall
remain officers and employees of the agency
without a break in service. Other personnel
of the Department of Commerce shall be
transferred to the USPTO only if necessary
to carry out purposes of subtitle G of the bill
and if a major function of their work is reim-
bursed by the USPTO, they spend at least
half of their work time in support of the
USPTO, or a transfer to the USPTO would be
in the interest of the agency, as determined
by the Secretary of Commerce in consulta-
tion with the Director.

On or after the effective date of the Act,
the President shall appoint an individual to
serve as Director until a Director qualifies
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under subsection (a). The persons serving as
the Assistant Commissioner for Patents and
the Assistant Commissioner for Trademarks
on the day before the effective date of the
Act may serve as the Commissioner for Pat-
ents and the Commissioner for Trademarks,
respectively, until a respective Commis-
sioner is appointed under subsection (b)(2).
Sec. 4714. Public Advisory Committees

Section 4714 provides a new section 5 of the
Patent Act which establishes a Patent Pub-
lic Advisory Committee and a Trademark
Public Advisory Committee. Each Com-
mittee has nine voting members with three-
year terms appointed by and serving at the
pleasure of the Secretary of Commerce. Ini-
tial appointments will be made within three
months of the effective date of the Act; and
three of the initial appointees will receive
one-year terms, three will receive two-year
terms, and three will receive full terms. Va-
cancies will be filled within three months.
The Secretary will also designate chair-
persons for three-year terms.

The members of the Committees will be
U.S. citizens and will be chosen to represent
the interests of USPTO users. The Patent
Public Advisory Committee shall have mem-
bers who represent small and large entity ap-
plicants in the United States in proportion
to the number of applications filed by the
small and large entity applicants. In no case
shall the small entity applicants be rep-
resented by less than 25 percent of the mem-
bers of the Patent Public Advisory Com-
mittee, at least one of whom shall be an
independent inventor. The members of both
Committees shall include individuals with
substantial background and achievement in
finance, management, labor relations,
science, technology, and office automation.
The patent and trademark examiners’ unions
are entitled to have one representative on
their respective Advisory Committee in a
non-voting capacity.

The Committees meet at the call of the
chair to consider an agenda established by
the chair. Each Committee reviews the poli-
cies, goals, performance, budget, and user
fees that bear on its area of concern and ad-
vises the Director on these matters. Within
60 days of the end of a fiscal year, the Com-
mittees prepare annual reports, transmit the
reports to the Secretary of Commerce, the
President, and the Committees on the Judi-
ciary of the Congress, and publish the re-
ports in the Official Gazette of the USPTO.

Members of the Committees are com-
pensated at a defined daily rate for meeting
and travel days. Members are provided ac-
cess to USPTO records and information
other than personnel or other privileged in-
formation including that concerning patent
applications. Members are special Govern-
ment employees within the meaning of sec-
tion 202 of title 18. The Federal Advisory
Committee Act shall not apply to the Com-
mittees. Finally, section 4714 provides that
Committee meetings shall be open to the
public unless by a majority vote the Com-
mittee meets in executive session to con-
sider personnel or other confidential infor-
mation.

Sec. 4715. Conforming amendments

Technical conforming amendments to the
Patent Act are set forth in section 4715.

Sec. 4716. Trademark Trial and Appeal Board

Section 4716 amends section 17 of the
Trademark Act of 1946 by specifying that the
Director shall give notice to all affected par-
ties and shall direct a Trademark Trial and
Appeal Board to determine the respective
rights of those parties before it in a relevant
proceeding. The section also invests the Di-
rector with the power of appointing adminis-
trative trademark judges to the Board. The
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Director, the Commissioner for Trademarks,
the Commissioner for Patents, and the ad-
ministrative trademark judges shall serve on
the Board.
Sec. 4717. Board of Patent Appeals and Inter-
ferences

Under existing section 7 of the Patent Act,
the Commissioner, Deputy Commissioner,
Assistant Commissioners, and the exam-
iners-in-chief constitute the Board of Patent
Appeals and Interferences. Pursuant to sec-
tion 4717 of subtitle G, the Board shall be
comprised of the Director, the Commissioner
for Patents, the Commissioner for Trade-
marks, and the administrative patent judges.
In addition, the existing statute allows each
appellant a hearing before three members of
the Board who are designated by the Direc-
tor. Section 4717 empowers the Director with
this authority.
Sec. 4718. Annual report of Director

No later than 180 days after the end of each
fiscal year, the Director must provide a re-
port to Congress detailing funds received and
expended by the USPTO, the purposes for
which the funds were spent, the quality and
quantity of USPTO work, the nature of
training provided to examiners, the evalua-
tions of the Commissioners by the Secretary
of Commerce, the Commissioners’ compensa-
tion, and other information relating to the
agency.
Sec. 4719. Suspension or exclusion from practice

Under existing section 32 of the Patent
Act, the Commissioner (the Director pursu-
ant to this Act) has the authority, after no-
tice and a hearing, to suspend or exclude
from further practice before the USPTO any
person who is incompetent, disreputable, in-
dulges in gross misconduct or fraud, or is
noncompliant with USPTO regulations. Sec-
tion 4719 permits the Director to designate
an attorney who is an officer or employee of
the USPTO to conduct a hearing under sec-
tion 32.
Sec. 4720. Pay of Director and Deputy Director

Section 4720 replaces the Assistant Sec-
retary of Commerce and Commissioner of
Patents and Trademarks with the Under Sec-
retary of Commerce for Intellectual Prop-
erty and Director of the United States Pat-
ent and Trademark Office to receive pay at
Level 11l of the Executive Schedule.?2 Sec-
tion 4720 also establishes the pay of the Dep-
uty Director at Level IV of the Executive
Schedule.z

Subchapter B—Effective Date; Technical

Amendments

Sec. 4731. Effective date

The effective date of subtitle G
months after the date of enactment.
Sec. 4732. Technical and conforming amend-

ments

Section 4732 sets forth numerous technical
and conforming amendments related to sub-
title G.

Subchapter C—Miscellaneous Provisions
Sec. 4741. References

Section 4741 clarifies that any reference to
the transfer of a function from a department
or office to the head of such department or
office means the head of such department or
office to which the function is transferred. In
addition, references in other federal mate-
rials to the current Commissioner of Patents
and Trademarks refer, upon enactment, to
the Under Secretary of Commerce for Intel-
lectual Property and Director of the United
States Patent and Trademark Office. Simi-
larly, references to the Assistant Commis-
sioner for Patents are deemed to refer to the
Commissioner for Patents and references to
the Assistant Commissioner for Trademarks
are deemed to refer to the Commissioner for
Trademarks.

is four
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Sec. 4742. Exercise of authorities

Under section 4742, except as otherwise
provided by law, a federal official to whom a
function is transferred pursuant to subtitle
G may exercise all authorities under any
other provision of law that were available re-
garding the performance of that function to
the official empowered to perform that func-
tion immediately before the date of the
transfer of the function.

Sec. 4743. Savings provisions

Relevant legal documents that relate to a
function which is transferred by subtitle G,
and which are in effect on the date of such
transfer, shall continue in effect according
to their terms unless later modified or re-
pealed in an appropriate manner. Applica-
tions or proceedings concerning any benefit,
service, or license pending on the effective
date of subtitle G before an office transferred
shall not be affected, and shall continue
thereafter, but may later be modified or re-
pealed in the appropriate manner.

Subtitle G will not affect suits commenced
before the effective date of passage. Suits or
actions by or against the Department of
Commerce, its employees, or the Secretary
shall not abate by reason of enactment of
subtitle G. Suits against a relevant govern-
ment officer in her official capacity shall
continue post enactment, and if a function
has transferred to another officer by virtue
of enactment, that other officer shall sub-
stitute as the defendant. Finally, adminis-
trative and judicial review procedures that
apply to a function transferred shall apply to
the head of the relevant federal agency and
other officers to which the function is trans-
ferred.

Sec. 4744. Transfer of assets

Section 4744 states that all available per-
sonnel, property, records, and funds related
to a function transferred pursuant to sub-
title G shall be made available to the rel-
evant official or head of the agency to which
the function transfers at such time or times
as the Director of the Office of Management
and Budget (OMB) directs.

Sec. 4745. Delegation and assignment

Section 4745 allows an official to whom a
function is transferred under subtitle G to
delegate that function to another officer or
employee. The official to whom the function
was originally transferred nonetheless re-
mains responsible for the administration of
the function.

Sec. 4746. Authority of Director of the Office of
Management and Budget with respect to
functions transferred

Pursuant to section 4746, if necessary the
Director of OMB shall make any determina-
tion of the functions transferred pursuant to
subtitle G.

Sec. 4747. Certain vesting of functions consid-
ered transfers

Section 4747 states that the vesting of a
function in a department or office pursuant
to reestablishment of an office shall be con-
sidered to be the transfer of that function.

Sec. 4748. Availability of existing funds

Under section 4748, existing appropriations
and funds available for the performance of
functions and other activities terminated
pursuant to subtitle G shall remain available
(for the duration of their period of avail-
ability) for necessary expenses in connection
with the termination and resolution of such
functions and activities, subject to the sub-
mission of a plan to House and Senate appro-
priators in accordance with Public Law 105-
277 (Departments of Commerce, Justice, and
State, the Judiciary and Related Agencies
Appropriations Act, Fiscal Year 1999).
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Sec. 4749. Definitions

“Function’ includes any duty, obligation,
power, authority, responsibility, right, privi-
lege, activity, or program.

“Office” includes any office, administra-
tion, agency, bureau, institute, council, unit,
organizational entity, or component thereof.

SUBTITLE H—MISCELLANEOUS PATENT
PROVISIONS

Subtitle H consists of seven largely-unre-
lated provisions that make needed clarifying
and technical changes to the Patent Act .
Subtitle H also authorizes a study. The pro-
visions in Subtitle H take effect on the date
of enactment except where stated otherwise
in certain sections.

Sec. 4801. Provisional applications

Section 4801 amends section 111(b)(5) of the
Patent Act by permitting a provisional ap-
plication to be converted into a non-provi-
sional application. The applicant must make
a request within 12 months after the filing
date of the provisional application for it to
be converted into a non-provisional applica-
tion.

Section 4801 also amends section 119(e) of
the Patent Act by clarifying the treatment
of a provisional application when its last day
of pendency falls on a weekend or a Federal
holiday, and by eliminating the requirement
that a provisional application must be co-
pending with a non-provisional application if
the provisional application is to be relied on
in any USPTO proceeding.

Sec. 4802. International applications

Section 4802 amends section 119(a) of the
Patent Act to permit persons who filed an
application for patent first in a WTO 24 mem-
ber country to claim the right of priority in
a subsequent patent application filed in the
United States, even if such country does not
yet afford similar privileges on the basis of
applications filed in the United States. This
amendment was made in conformity with
the requirements of Articles 1 and 2 of the
TRIPS Agreement.2> These Articles require
that WTO member countries apply the sub-
stantive provisions of the Paris Convention
for the Protection of Industrial Property to
other WTO member countries. As some WTO
member countries are not yet members of
the Paris Convention, and as developing
countries are generally permitted periods of
up to 5 years before complying with all pro-
visions of the TRIPS Agreement, they are
not required to extend the right of priority
to other WTO member countries until such
time.

Section 4802 also adds subsection (f) to sec-
tion 119 of the Patent Act to provide for the
right of priority in the United States on the
basis of an application for a plant breeder’s
right first filed in a WTO member country or
in a UPOV2 Contracting Party. Many for-
eign countries provide only a sui generis sys-
tem of protection for plant varieties. Be-
cause section 119 presently addresses only
patents and inventors’ certificates, appli-
cants from those countries are technically
unable to base a priority claim on a foreign
application for a plant breeder’s right when
seeking plant patent or utility patent pro-
tection for a plant variety in this country.

Subsection (g) is added to section 119 to de-
fine the terms “WTO member country’ and
“UPOQV Contracting Party.”

Sec. 4803. Certain limitations on remedies for
patent infringement not applicable

Section 4803 amends section 287(c)(4) of the
Patent Act, which pertains to certain limita-
tions on remedies for patent infringement, to
make it applicable only to applications filed
on or after September 30, 1996.

Sec. 4804. Electronic filing and publications

Section 4804 amends section 22 of the Pat-
ent Act to clarify that the USPTO may re-
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ceive, disseminate, and maintain informa-
tion in electronic form. Subsection (d)(2),
however, prohibits the Director from ceasing
to maintain paper or microform collections
of U.S. patents, foreign patent documents,
and U.S. trademark registrations, except
pursuant to notice and opportunity for pub-
lic comment and except the Director shall
first submit a report to Congress detailing
any such plan, including a description of the
mechanisms in place to ensure the integrity
of such collections and the data contained
therein, as well as to ensure prompt public
access to the most current available infor-
mation, and certifying that the implementa-
tion of such plan will not negatively impact
the public.

In addition, in the operation of its infor-
mation dissemination programs and as the
sole source of patent data, the USPTO
should implement procedures that assure
that bulk patent data are provided in such a
manner that subscribers have the data in a
manner that grants a sufficient amount of
time for such subscribers to make the data
available through their own systems at the
same time the USPTO makes the data pub-
licly available through its own Internet sys-
tem.

Sec. 4805. Study and report on biologic deposits
in support of biotechnology patents

Section 4805 charges the Comptroller Gen-
eral, in consultation with the Director of the
USPTO, with conducting a study and sub-
mitting a report to Congress no later than
six months after the date of enactment on
the potential risks to the U.S. biotechno-
logical industry regarding biological depos-
its in support of biotechnology patents. The
study shall include: an examination of the
risk of export and of transfers to third par-
ties of biological deposits, and the risks
posed by the 18-month publication require-
ment of subtitle E; an analysis of compara-
tive legal and regulatory regimes; and any
related recommendations. The USPTO is
then charged with considering these rec-
ommendations when drafting regulations af-
fecting biological deposits.

Sec. 4806. Prior invention

Section 4806 amends section 102(g) of the
Patent Act to make clear that an inventor
who is involved in a USPTO interference pro-
ceeding and establishes a date of invention
under section 104 is subject to the require-
ments of section 102(g), including the re-
quirement that the invention was not aban-
doned, suppressed, or concealed.

Sec. 4807. Prior art exclusion for certain com-
monly assigned patents

Section 4807 amends section 103 of the Pat-
ent Act, which sets forth patentability con-
ditions related to the nonobviousness of sub-
ject matter. Section 103(c) of the current
statute states that subject matter developed
by another person which qualifies as prior
art only under section 102(f) or (g) shall not
preclude granting a patent on an invention
with only obvious differences where the sub-
ject matter and claimed invention were, at
the time the invention was made, owned by
the same person or subject to an obligation
of assignment to the same person. The bill
amends section 103(c) by adding a reference
to section 102(e), which currently bars the
granting of a patent if the invention was de-
scribed in another patent granted on an ap-
plication filed before the applicant’s date of
invention. The effect of the amendment is to
allow an applicant to receive a patent when
an invention with only obvious differences
from the applicant’s invention was described
in a patent granted on an application filed
before the applicant’s invention, provided
the inventions are commonly owned or sub-
ject to an obligation of assignment to the
same person.



S14724

Sec. 4808. Exchange of copies of patents with
foreign countries
Sec. 4808 amends section 12 of the Patent
Act to prohibit the Director of the USPTO
from entering into an agreement to exchange
patent data with a foreign country that is
not one of our NAFTAZ2” or WTO trading
partners, unless the Secretary of Commerce
explicitly authorizes such an exchange.
TITLE V—MISCELLANEOUS PROVISIONS
Section 5001. Commission on Online Child Pro-
tection.

Section 5001(a) provides that references
contained in the amendments made by this
title are to section 1405 of the Child Online
Protection Act (47 U.S.C. 231 note).

Section 5001(b) amends the membership of
the Commission on Online Child Protection
to remove a requirement that a specific
number of representatives come from des-
ignated sectors of private industry, as out-
lined in the Act. Section 5001(b) also provides
that the members appointed to the Commis-
sion as of October 31, 1999, shall remain as
members. Section 5001(b) also prevents the
members of the Commission from being paid
for their work on the Commission. This pro-
vision, however, does not preclude members
from being reimbursed for legitimate costs
associated with participating in the Commis-
sion (such as travel expenses).

Section 5001(c) extends the due date for the
report of the Commission by one year.

Section 5001(d) establishes that the Com-
mission’s statutory authority will expire ei-
ther (1) 30 days after the submission of the
report required by the Act, or (2) November
30, 2000, whichever is earlier.

Section 5001(e) requires the Commission to
commence its first meeting no later than
March 31, 2000. Section 5001(e) also requires
that the Commission elect, by a majority
vote, a chairperson of the Commission not
later than 30 days after holding its first
meeting.

Section 5001(f) establishes minimum rules
for the operations of the Commission, and
also allows the Commission to adopt other
rules as it deems necessary.

Section 5002. Privacy Protection for Donors to
Public Broadcasting Entities.

This provision, which was added in Con-
ference, protects the privacy of donors to
public broadcasting entities.

Section 5003. Completion of Biennial Regulatory
Review.

Section 5003 provides that, within 180 days
after the date of enactment, the FCC will
complete the biennial review required by
section 202(h) of the Telecommunications
Act of 1996. The Conferees expect that if the
Commission concludes that it should retain
any of the rules under the review unchanged,
the Commission shall issue a report that in-
cludes a full justification of the basis for so
finding.

Section 5004. Broadcasting Entities.

This provision, added in Conference, allows
for a remittance of copyright damages for
public broadcasting entities where they are
not aware and have no reason to believe that
their activities constituted violations of
copyright law. This is currently the standard
for nonprofit libraries, archives and edu-
cational institutions.

Section 5005. Technical Amendments Relating to
Vessel Hull Design Protection.

This section makes several amendments to
chapter 13 of the Copyright Act regarding de-
sign protection for vessel hulls. The sunset
provision for chapter 13, enacted as part of
the Digital Millennium Copyright Act, is re-
moved so that chapter 13 is now a permanent
provision of the Copyright Act. The timing
and number of joint studies to be done by the
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Copyright Office and the Patent and Trade-
mark Offices of the effectiveness of chapter
13 are also amended by reducing the number
of studies from two to one, and requiring
that the one study not be submitted until
November 1, 2003. Current law requires deliv-
ery of two studies within the first two years
of chapter 13, which is unnecessary and an
insufficient amount of time for the Copy-
right Office and the Patent and Trademark
Office to accurately measure and assess the
effectiveness of design protection within the
marine industry.

The definition of a ‘““vessel’” in chapter 13 is
amended to provide that in addition to being
able to navigate on or through water, a ves-
sel must be self-propelled and able to steer,
and must be designed to carry at least one
passenger. This clarifies Congress’s intent
not to allow design protection for such craft
as barges, toy and remote controlled boas,
inner tubes and surf boards.

Section 5006. Informal Rulemaking of Copyright
Determination.

The Copyright Office has requested that
Congress make a technical correction to sec-
tion 1201(a)(1)(C) of title 17 by deleting the
phrase “‘on the record.”” The Copyright Office
believes that this correction is necessary to
avoid any misunderstanding regarding the
intent of Congress that the rulemaking pro-
ceeding which is the be conducted by the
Copyright Office under this provision shall
be an informal, rather than a formal, rule-
making proceeding. Accordingly, the phrase
‘‘on the record” is deleted as a technical cor-
rection to clarify the intent of Congress that
the Copyright Office shall conduct the rule-
making under section 1201(a)(1)(C) as an in-
formal rulemaking proceeding pursuant to
section 553 of Title 5. The intent is to permit
interested persons an opportunity to partici-
pate through the submission of written
statements, oral presentations at one or
more of the public hearings, and the submis-
sion of written responses to the submissions
or presentations of others.

Section 5007. Service of Process for Surety Cor-
porations

This section allows surety corporations,
like other corporations, to utilize approved
state officials to receive service of process in
any legal proceeding as an alternative to
having a separate agent for service of process
in each of the 94 federal judicial districts.
Section 5008. Low-Power Television.

Section 5008, which can be cited as the
Community Broadcasters Protection Act of
1999, will ensure that many communities
across the nation will continue to have ac-
cess to free, over-the-air low-power tele-
vision (LPTV) stations, even as full-service
television stations proceed with their con-
version to digital format. In particular, Sec-
tion 5008 requires the Federal Communica-
tions Commission (FCC) to provide certain
qualifying LPTV stations with “‘primary”’
regulatory status, which in turn will enable
these LPTV stations to attract the financing
that is necessary to provide consumers with
critical information and programming. At
the same time, recognizing the importance
of, and the engineering complexity in, the
FCC’s plan to convert full-service television
stations to digital format, Section 5009 pro-
tects the ability of these stations to provide
both digital and analog service throughout
their existing service areas.

The FCC began awarding licenses for low-
power television service in 1982. Low-power
television service is a relatively inexpensive
and flexible means of delivering program-
ming tailored to the interests of viewers in
small localized areas. It also ensures that
spectrum allocated for broadcast television
service is more efficiently used and promotes
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opportunities for entering the television
broadcast business.

The FCC estimates that there are more
than 2,000 licensed and operational LPTV
stations, about 1,500 of which are operated in
the continental United States by 700 dif-
ferent licensees in nearly 750 towns and cit-
ies.28 LPTV stations serve rural and urban
communities alike, although about two-
thirds of all LPTV stations serve rural com-
munities. LPTV stations in urban markets
typically provide niche programming (e.g.,
bilingual or non-English programming) to
under-served communities in large cities. In
many rural markets, LPTV stations are con-
sumers’ only source of local, over-the-air
programming. Owners of LPTV stations are
diverse, including high school and college
student populations, churches and religious
groups, local governments, large and small
businesses, and even individual citizens.

From an engineering standpoint, the term
“low-power television service’” means pre-
cisely what it implies, i.e., broadcast tele-
vision service that operates at a lower level
of power than full-service stations. Specifi-
cally, LPTV stations radiate 3 kilowatts of
power for stations operating on the VHF
band (i.e., channels 2 through 13), and 150
kilowatts of power for stations operating on
the UHF band (i.e., channels 14 through 69).
By comparison, full-service stations on VHF
channels radiate up to 316 kilowatts of
power, and stations on UHF channels radiate
up to 5,000 kilowatts of power. The reduced
power levels that govern LPTV stations
mean these stations serve a much smaller
geographic region than do full-service sta-
tions. LPTV signals typically extend to a
range of approximately 12 to 15 miles, where-
as the originating signal of full-service sta-
tions often reach households 60 or 80 miles
away.

Compared to its rules for full-service tele-
vision station licensees, the FCC’s rules for
obtaining and operating an LPTV license are
minimal. But in return for ease of licensing,
LPTV stations must operate not only at re-
duced power levels but also as ‘‘secondary’’
licensees. This means LPTV stations are
strictly prohibited from interfering with,
and must accept signal interference from,
“primary’’ licensees, such as full-service tel-
evision stations. Moreover, LPTV stations
must yield at any point in time to full-serv-
ice stations that increase their power levels,
as well as to new full-service stations.

The video programming marketplace is in-
tensely competitive. The three largest
broadcast networks that once dominated the
market now face competition from several
emerging broadcast and cable networks,
cable systems, satellite television operators,
wireless cable, and even the Internet. Low-
power television plays a valuable, albeit
modest, role in this market because it is ca-
pable of providing locally-originated pro-
gramming to rural and urban communities
that have either no access to local program-
ming, or an over-abundance of national pro-
gramming.

Low-power television’s future, however, is
uncertain. To begin with, LPTV’s secondary
regulatory status means a licensee can be
summarily displaced by a full-service station
that seeks to expand its own service area, or
by a new full-service station seeking to enter
the same market. This cloud of regulatory
uncertainty necessarily affects the ability of
LPTYV stations to raise capital over the long-
term, irrespective of an LPTV station’s pop-
ularity among consumers.

The FCC’s plan to convert full-service sta-
tions to digital substantially complicates
LPTV stations’ already uncertain future. In
its digital television (DTV) proceeding, the
FCC adopted a table of allotments for DTV
service that provided a second channel for
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each existing full-service station to use for
DTV service in making the transition from
the existing analog technology to the new
DTV technology. These second channels were
provided to broadcasters on a temporary
basis. At the end of the DTV transition,
which is currently scheduled for December
31, 2006, they must relinquish one of their
two channels.

In assigning DTV channels, the FCC main-
tained the secondary status of LPTV sta-
tions (as well as translators). In order to pro-
vide all full-service television stations with
a second channel, the FCC was compelled to
establish DTV allotments that will displace
a number of LPTV stations, particularly in
the larger urban market areas where the
available spectrum is most congested.

The FCC’s plan also provides for the recov-
ery of a portion of the existing broadcast tel-
evision spectrum so that it can be reallo-
cated to new uses. Specifically, the FCC pro-
vided for immediate recovery of broadcast
channels 60 through 69, and for recovery of
broadcast channels 52 through 59 at the end
of the DTV transition. As further required by
Congress under the Balanced Budget Act of
1997,2° the FCC has completed the realloca-
tion of broadcast channels 60 through 69. Ex-
isting analog stations, including LPTV sta-
tions and a few DTV stations, are permitted
to operate on these channels during the DTV
transition. But at the end of the transition,
all analog broadcast TV stations will have to
cease operation, and the DTV stations on
broadcast channels 52 through 69 will be relo-
cated to new channels in the DTV core spec-
trum. As a result, the FCC estimates that
the DTV transition will require about 35 to
45 percent of all LPTV stations to either
change their operation or cease operation.
Indeed, some full-service stations have al-
ready ‘“‘bumped’ several LPTV stations a
number of times, at substantial cost to the
LPTV station, with no guarantee that the
LPTV station will be permitted to remain on
its new channel in the long term.

The conferees, therefore, seek to provide
some regulatory certainty for low-power tel-
evision service. The conferees recognize that,
because of emerging DTV service, not all
LPTV stations can be guaranteed a certain
future. Moreover, it is not clear that all
LPTV stations should be given such a guar-
antee in light of the fact that many existing
LPTV stations provide little or no original
programming service.

Instead, the conferees seek to buttress the
commercial viability of those LPTV stations
which can demonstrate that they provide
valuable programming to their communities.
The House Committee on Commerce’s record
in considering this legislation reflects that
there are a significant number of LPTV sta-
tions which broadcast programming—includ-
ing locally originated programming—for a
substantial portion of each day. From the
consumers’ perspective, these stations pro-
vide video programming that is functionally
equivalent to the programming they view on
full-service stations, as well as national and
local cable networks. Consequently, these
stations should be afforded roughly similar
regulatory status. Section 5008, the Commu-
nity Broadcasters Protection Act of 1999,
will achieve that objective, and at the same
time, protect the transition to digital.

Section 5008(a) provides that the short title
of this section is the ‘““Community Broad-
casters Protection Act of 1999.”

Section 5008(b) describes the Congress’
findings on the importance of low-power tel-
evision service. The Congress finds that
LPTV stations have operated in a manner
beneficial to the public, and in many in-
stances, provide worthwhile and diverse serv-
ices to communities that lack access to
over-the-air programming. The Congress also
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finds, however, that LPTV stations’ sec-
ondary regulatory status effectively blocks
access to capital.

Section 5008(c) amends section 336 of the
Communications Act of 193420 to require the
FCC to create a new ‘‘Class A’ license for
certain qualifying LPTV stations. New para-
graph (1)(A) in particular directs the FCC to
prescribe rules within 120 days of enactment
for the establishment of a new Class A tele-
vision license that will be available to quali-
fying LPTV stations. The FCC’s rules must
ensure that a Class A licensee receives the
same license terms and renewal standards as
any full-service licensee, and that each Class
A licensee is accorded primary regulatory
status. Subparagraph (B) further requires
the FCC, within 30 days of enactment, to
send to each existing LPTV licensee a notice
that describes the requirements for Class A
designation. Within 60 days of enactment (or
within 30 days of the FCC’s notice), LPTV
stations intending to seek Class A designa-
tion must submit a certification of eligi-
bility to the FCC. Absent a material defi-
ciency in an LPTV station’s certification
materials, the FCC is required under sub-
paragraph (B) to grant a certification of eli-
gibility.

Subparagraph (C) permits an LPTV sta-
tion, within 30 days of the issuance of the
rules required under subparagraph (A), to
submit an application for Class A designa-
tion. The FCC must award a Class A license
to a qualifying LPTV station within 30 days
of receiving such application. Subparagraph
(D) mandates that the FCC must act to pre-
serve the signal contours of an LPTV station
pending the final resolution of its applica-
tion for a Class A license. In the event tech-
nical problems arise that require an engi-
neering solution to a full-service station’s
allotted parameters or channel assignment
in the DTV table of allotments, subpara-
graph (D) requires the FCC to make the nec-
essary modifications to ensure that such
full-service station can replicate or maxi-
mize its service area, as provided for in the
FCC’s rules.

With regard to maximization, a full-service
digital television station must file an appli-
cation for maximization or a notice of intent
to seek such maximization by December 31,
1999, file a bona fide application for maxi-
mization by May 1, 2000, and also comply
with all applicable FCC rules regarding the
construction of digital television facilities.
The term ““maximization” is defined in para-
graph 31 of the FCC’s Sixth Report and Order
as the process by which stations increase
their service areas by operating with addi-
tional power or higher antennae than speci-
fied in the FCC’s digital television table of
allotments. Subparagraph(E) requires that a
station must reduce the protected contour of
its digital television service area in accord-
ance with any modifications requested in fu-
ture change applications. This provision is
intended to ensure that stations indeed uti-
lize the full amount of maximized spectrum
for which they originally apply by the afore-
mentioned deadlines.

Paragraph (2) lists the criteria an LPTV
station must meet to qualify for a Class A li-
cense. Specifically, the LPTV station must:
during the 90 days preceding the date of en-
actment, broadcast a minimum of 18 hours
per day—including at least 3 hours per week
of locally-originated programming—and also
be in compliance with the FCC’s rules on
low-power television service; and from and
after the date of its application for a Class A
license, be in compliance with the FCC’s
rules for full-service television stations. In
the alternative, the FCC may qualify an
LPTV station as a Class A licensee if it de-
termines that such qualification would serve
the public interest, convenience, and neces-
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sity or for other reasons determined by the
FCC.

Paragraph (3) provides that no LPTV sta-
tion authorized as of the date of enactment
may be disqualified for a Class A license
based on common ownership with any other
medium of mass communication.

Paragraph (4) makes clear that the FCC is
not required to issue Class A LPTV stations
(or translators) an additional license for ad-
vanced television services. The FCC, how-
ever, must accept applications for such serv-
ices, provided the station will not cause in-
terference to any other broadcast facility ap-
plied for, protected, permitted or authorized
on the date of the filing of the application
for advanced television services. Either the
new license for advanced services or the
original license must be forfeited at the end
of the DTV transition. The licensee may
elect to convert to advanced television serv-
ices on its analog channel, but is not re-
quired to convert to digital format until the
end of the DTV transition.

Paragraph (5) clarifies that nothing in new
subsection 336(f) preempts, or otherwise af-
fects, section 337 of the Communications Act
of 1934.31

Paragraph (6) precludes the FCC from
granting Class A licenses to LPTV stations
operating between 698 megahertz (MHz) and
806 MHz (i.e., television broadcast channels
52 through 69). However, the FCC shall pro-
vide to LPTV stations assigned to, and tem-
porarily operating on, those channels the op-
portunity to qualify for a Class A license. If
a qualifying LPTV station is ultimately as-
signed a channel within the band of fre-
quencies that will eventually comprise the
‘“‘core spectrum’ (i.e., television broadcast
channels 2 through 51), then the FCC is re-
quired to issue a Class A license simulta-
neously. However, the FCC may not grant a
Class A license to an LPTV station operating
on a channel within the core spectrum that
the FCC will identify within 180 days of en-
actment.

Finally, paragraph (7) provides that the
FCC may not grant a Class A license (or a
modification thereto) unless the requesting
LPTV station demonstrates that it will not
interfere with one of three types of radio-
based services. First, under subparagraph
(A), the LPTV station must show that it will
not interfere with: (i) the predicted Grade B
contour of any station transmitting in ana-
log format; or (ii) the digital television serv-
ice areas provided in the DTV table of allot-
ments; or the digital television areas explic-
itly protected (as opposed to those areas that
may be permitted) in the Commission’s dig-
ital television regulations; or the digital tel-
evision service areas of stations subse-
quently granted by the FCC prior to the fil-
ing of a Class A application; or lastly, sta-
tions seeking to maximize power under the
FCC’s rules (provided such stations are in
compliance with the notification require-
ments under paragraph (1)).

Second, under subparagraph (B), the LPTV
station must show that it will not interfere
with any licensed, authorized or pending
LPTV station or translator. And third, under
subparagraph (C), the LPTV station must
show that it will not interfere with other
services (e.g., land mobile services) that also
operate on television broadcast channels 14
through 20.

Finally, paragraph (8) establishes priority
for those LPTVs that are displaced by an ap-
plication filed under this section, in that
these LPTVs have priority over other LPTVs
in the assignment of available channels.
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(2d ed., Federal Judicial Center, 1995), note 72 at 22.
The PCT is a multilateral treaty among more than
50 nations that is designed to simplify the patenting
process when an applicant seeks a patent on the
same invention in more than one nation. See also 35
U.S.C.A. chs. 35-37 and PCT Applicant’s Guide (1992,
rev. 1994).

1135 U.S.C. §135(a).

1235 U.S.C. §181.

135 U.S.C. §§551-559, 701-706, 1305, 3105, 3344, 5372,
7521.

1428 U.S.C. §1295.

1535 U.S.C. §111(b). Pursuant to 35 U.S.C. §111(b)(5),
all provisional applications are abandoned 12
months after the date of their filing; accordingly,
they are not subject to the 18-month publication re-
quirement.

1635 U.S.C. §171. Since design applications do not
disclose technology, inventors do not have a par-
ticular interest in having them published. The bill
as written therefore simplifies the proposed system
of publication to confine the requirement to those
applications for which there is a need for publica-
tion.

17Mar. 20, 1883, as revised at Brussels, Dec. 14, 1900,
25 Stat. 1645, T.S. No. 579, and subsequently through
1967. The Convention has 156 member nations, in-
cluding the United States.

18See 28 U.S.C. §1338.

1919 U.S.C. §2171.

2028 U.S.C. §5382.

215 U.S.C. §5304(h)(2)(C).

225 U.S.C. §5314.

235 U.S.C. §5315.

24World Trade Organization. The agreement estab-
lishing the WTO is a multilateral instrument which
creates a permanent organization to oversee the im-
plementation of the Uruguay Round Agreements, in-
cluding the GATT 1994, to provide a forum for multi-
lateral trade negotiations and to administer dispute
settlements (see note 3, supra). Staff of the House
Comm. on Ways and Means, 104th Cong., 1st Sess.,
Overview and Compilation of U.S. Trade Statutes
1040 (Comm. Print 1995) [hereinafter, Overview and
Compilation of U.S. Trade Statutes].

25Trade-Related Aspects of Intellectual Property
Rights Agreement; i.e., that component of GATT
which addresses intellectual property rights among
the signatory members.

26 International Convention for the Protection of
New Varieties of Plants. UPOV is administered by
the World Intellectual Property Organization
(WIPO), which is charged with the administration
of, and activities concerning revisions to, the inter-
national intellectual property treaties. UPOV has 40
members, and guarantees plant breeders national
treatment and right of priority in other countries
that are members of the treaty, along with certain
other benefits. See M.A. Leaffer, International Trea-
ties on Intellectual Property at 47 (BNA, 2d ed. 1997).

27North American Free Trade Agreement, Pub. L.
No. 103-182. The cornerstone of NAFTA is the
phased-out elimination of all tariffs on trade be-
tween the U.S., Canada, and Mexico. Overview and
Compilation of U.S. Trade Statutes 1999.

28| PTV stations are distinct from so called
“translators.”” Whereas LPTV stations typically
offer original programming, translators merely am-
plify or “‘boost” a full-service television station’s
signal into rural and mountainous regions adjacent
to the station’s market.
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29 See 47 U.S.C. §337.
30 47 U.S.C. §336.
31 47 U.S.C. §337.

By Mr. LEAHY:

S. 1949. A bill to promote economi-
cally sound modernization of electric
power generation capacity in the
United States, to establish require-
ments to improve the combustion heat
rate efficiency of fossil fuel-fired elec-
tric utility generating units, to reduce
emissions of mercury, carbon dioxide,
nitrogen oxides, and sulfur dioxide, to
require that all fossil fuel-fired electric
utility generating units operating in
the United States meet new review re-
quirements, to promote the use of
clean coal technologies, and to pro-
mote alternative energy and clean en-
ergy sources such as solar, wind, bio-
mass, and fuel cells; to the Committee
on Finance.

CLEAN POWER PLANT AND MODERNIZATION ACT
OF 1999

Mr. LEAHY. Mr. President,
Vermonters have a proud tradition of
protecting our environment. We have
some of the strongest environmental
laws in the country. Yet despite this
proud tradition of environmental stew-
ardship, we have seen how pollution
from outside our state has affected our
mountains, lakes and streams. Acid
rain caused from sulfur dioxide emis-
sions outside Vermont has drifted
through the atmosphere and scarred
our mountains and poisoned our
streams. Mercury has quietly made its
deadly poisonous presence into the food
chain of our fish to the point where
health advisories have been posted for
the consumption of several species.
And, despite our own tough air laws
and small population, the EPA has con-
sidered air quality warnings in
Vermont that are comparable to emis-
sions consistent for much larger cities.
Silently each night, pollution from
outside Vermont seeps into our state,
and our exemplary and forward-looking
environmental laws are powerless to
stop or even limit the encroachment.

The Clean Air Act of 1970 was a mile-
stone law which established national
air quality standards for the first time
and attempted to provide protection
for populations who are affected by
emissions outside their own local and
state control. That bill did much to
halt declining air quality around the
country and improve it in some areas.
It also acknowledged that fossil fuel
utility plants contribute a significant
amount of air pollution not only in the
area immediately around the plant but
can affect air quality hundreds of miles
away.

While the bill has improved air qual-
ity, changes in the utility market since
passage of the Clean Air Act make it
necessary to consider important up-
dates to the |legislation. States
throughout the country are deregu-
lating utilities and soon Congress may
consider federal legislation on this
issue. | support these economic
changes but Congress and the Adminis-
tration should keep pace with this
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changing market. Breaking down the
barriers of a regulated utility market
can have important economic con-
sequences for utility customers. More
competition will drive down prices. But
these lower costs will come with a
price—the cheapest power is unfortu-
nately produced by some of the dirtiest
power plants. Most of these power
plants were grandfathered under the
Clean Air Act.

So today | am introducing the “Clean
Power Plant and Modernization Act”
to address the local, regional, and glob-
al air pollution problems that are
posed by fossil-fired power plants under
a deregulated market.

In the last few weeks, the EPA and
the Administration have taken some
important steps to address the power
plant loophole in the Clean Air Act
that allows hundreds of old, mostly
coal-fired power plants to continue to
pollute at levels much higher than new
plants. Closing this loophole is critical
to protecting the health of our environ-
ment and the health of our children.

Last week the Justice Department
and the Environmental Protection
Agency filed suit against 32 coal-fired
power plants who had made major
changes to their plants without also in-
stalling new equipment to control
smog, acid rain and soot. This is ille-
gal, even under the Clean Air Act, and
it spotlights the glaring need to level
the playing field for all power plants.
This is particularly as our country
moves toward a deregulated electricity
industry.

Unfortunately, some of our col-
leagues decided that this move unfairly
targeted some of their utilities that
have benefitted from this loophole for
almost thirty years. | would point out
that many of us from New England and
New York believe it is unfair that our
states have been the dumping ground
for the pollution coming out of these
plants for the past thirty years. My
colleagues have heard me speak on the
floor about how this pollution is con-
taminating our fish with mercury,
damaging our lakes and forests with
acid rain, and causing respiratory prob-
lems and obscuring the view of
Vermont’s mountains with summer-
time ozone pollution from nitrogen
oxide emissions.

Now, added to these concerns is the
growing body of knowledge showing
that carbon dioxide emissions are hav-
ing an impact on the global climate.
More than a decade of record heat, re-
ports from around the globe of dying
coral reefs, and melting glaciers should
be warning signals to all of us.

In Vermont, one of our warning sig-
nals is the impact to sugar maples.
Sugar maple now range naturally as
far south as Tennessee and west of the
Mississippi River from Minnesota to
Missouri. Given the current predictions
for climate changes, by the end of the
next century the range of sugar maples
in North America will be limited the
state of Maine and portions of eastern
Canada. Vermont’s climate may not
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change so much that palm trees will
line the streets of Burlington and
Montpelier, but the impact on the
character and economy of Vermont and
many other states will be profound.

It is hard to imagine a Vermont hill-
side in the fall without the brilliant
reds of the sugar maples, and it is hard
to imagine a stack of pancakes without
Vermont maple syrup. And it is un-
likely that sugar maples will be the
only species or crop that will be af-
fected by climate change, or that the
effects will be limited to Vermont.
Many like to dismiss concerns about
pollution from power plants as a
“Northeastern issue.” It is not; it af-
fects all of us, perhaps in ways that we
have not even begun to imagine.

I can show you maps that mark the
deposition ‘““hot spots’ for these pollut-
ants in the Everglades, the Upper Mid-
west, New England, Long Island Sound,
Chesapeake Bay and the West Coast.
This clearly is not a regional issue.
Collectively, fossil fuel-fired power
plants constitute the largest source of
air pollution in the United States, an-
nually emitting more than 2 billion
tons of carbon dioxide, more than 12
million tons of acid rain producing sul-
fur dioxide, nearly 6 million tons of
smog producing nitrogen oxides, and
more than 50 tons of highly toxic mer-
cury.

These are staggering sums. Consider
the fact that it would take nearly
25,000 Washington Monuments, weigh-
ing 81,120 tons apiece, to add up to 2
billion tons. And that is just one year.

Why are we continuing to allow pol-
lutants on that enormous scale to be
dumped on some of our most fragile
ecosystems, much less into our lungs
through the air we breathe? It is be-
cause Congress assumed when it passed
the 1970 Clean Air Act that these old
pollution-prone plants would be retired
over time and replaced by newer, clean-
er plants. It has not worked out that
way, and it is time for the Congress to
rethink our strategy.

More than 75 percent of the fossil-
fuel fired plants in the United States
began operation before the 1970 Clean
Air Act was passed. As a result, they
are ‘‘grandfathered’” out from under
the full force of its regulations. Many
of the environmental problems posed
by this industry are linked to the anti-
quated and inefficient technologies at
these plants. The average fossil-fuel
fired power plant uses combustion
technology devised in the 1950’s or be-
fore. Would any of us buy a car today
that was still using 1950s technology?
Of course not. So why are we still
going out of our way to preserve 1950s
technology for power plants?

As long as we allow these plants to
operate inefficiently they will produce
enormous amounts of air pollution. My
bill takes a new approach to reducing
this pollution by retiring the ineffi-
cient ‘‘grandfathered’” power plants
and bring new, clean, and efficient
technologies for the 21st Century on
line.
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Obviously, major changes in this in-
dustry will not occur over night. The
‘‘continue-business-as-usual’ inertia is
enormous. The old, inefficient, pollu-
tion-prone power plants will operate
until they fall down because they are
paid for, burn the cheapest fuel, and
are subject to much less stringent envi-
ronmental requirements. ““Grand-
fathered” plants have the statutory
equivalent of an eternal lifetime under
the Clean Air Act loophole.

Mr. President, this article in Forbes
Magazine describes how valuable the
old ‘*grandfathered’” power plants are.
The article cites the example of the
“‘grandfathered’”” Homer City gener-
ating station outside of Pittsburgh.
Until last year, the utility valued this
plant at $540 million. According to the
Forbes article, last year the utility
sold the plant for $1.8 billion. That
works out to $955 per kilowatt of gener-
ating capacity, or about the cost of
building a new plant. Why are these old
pollution-prone plants suddenly so val-
uable? Maybe their ‘‘grandfathered”
status has something to do with it.

What does my bill propose to do?
First, it closes the ‘““grandfather’ loop-
hole. Second, it lays out an aggressive
but achievable set of air pollution and
efficiency requirements for fossil-fired
power plants. Third, the emissions
standards will allow clean coal tech-
nologies to have a fair chance to com-
pete in the future mix of electrical
power generation. Fourth, it provides
industry decision-makers with a com-
prehensive and predictable set of regu-
latory requirements and tax code
changes so they can see up-front what
the playing field is going to look like
in the future. This will allow them to
make informed, comprehensive, and
economically efficient business deci-
sions. Public health and the environ-
ment will benefit, consumers will ben-
efit, and the utility companies will
benefit from this approach.

As U.S. power plants become more ef-
ficient and more power is produced by
renewable technologies, less fossil fuel
will be consumed. This will have an im-
pact on the workers and communities
that produce fossil fuels. These effects
are likely to be greatest for coal, even
with significant deployment of clean
coal technology. The bill provides
funding for programs to help workers
and communities during the period of
transition. | am eager to work with or-
ganized labor to ensure that these pro-
visions address the needs of workers,
particularly those who may not fully
benefit from retraining programs.

The bill provides substantial addi-
tional funding for research, develop-
ment, and commercial demonstrations
of renewable and clean energy tech-
nologies such as solar, wind, biomass,
and fuel cells. As utilities retire their
“‘grandfathered’ plants and plan for fu-
ture generating capacity, renewable
and clean technologies need to be part
of the equation. My bill also authorizes
expenditures for implementing known
ways of biologically sequestering car-
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bon dioxide from the atmosphere such
as planting trees, preserving wetlands,
and soil restoration.

How will the environment benefit
from the emission and efficiency stand-
ards in my bill? Mercury emissions will
be cut from more than 50 tons per year
to no more than 5 tons per year. An-
nual emissions of sulfur dioxide that
causes acid rain will be cut by more
than 6 million tons beyond the require-
ments in Phase Il of the Clean Air Act
of 1990. Nitrogen oxide emissions that
result in summertime ozone pollution
will be cut by more than 3 million tons
per year beyond Phase Il requirements.
And the bill would prevent at least 650
million tons of carbon dioxide emis-
sions per year.

Of course, this discussion should not
just be about the impact to our envi-
ronment. This debate should equally be
focused on public health. There is
mounting evidence of the health effects
of these pollutants. The Washington
Post Magazine ran an alarming article
that documented the escalating num-
ber of children with asthma, jumping
to 17.3 million in 1998 from 6.8 million
in 1980. Asthma may not be caused di-
rectly by air pollution, but it certainly

aggravates it and can lead to pre-
mature deaths.
The American public still over-

whelmingly supports the commitment
to the environment that we made in
the early 1970s. As stewards of the envi-
ronment for our children and our
grandchildren, we need to act without
delay to ensure that in the new millen-
nium the United States produces elec-
tricity more efficiently and with much
less environmental and public health
impact. There is no reason why we
should go into the next century still
using technology from the era of Ozzie
and Harriet.

Mr. President, | ask unanimous con-
sent that a section-by-section overview
of the bill, and an article entitled
“Poor Me’” from the May 31, 1999, edi-
tion of Forbes Magazine, be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1949

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘““Clean Power Plant and Modernization
Act of 1999”".

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Findings and purposes.

Sec. 3. Definitions.

Sec. 4. Combustion heat rate
standards for fossil
generating units.

Air emission standards for fossil fuel-
fired generating units.

Extension of renewable energy pro-
duction credit.

Megawatt hour generation fees.

Clean Air Trust Fund.

Accelerated depreciation for inves-
tor-owned generating units.

efficiency
fuel-fired

Sec. 5.
Sec. 6.
Sec. 7.

Sec. 8.
Sec. 9.
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Sec. 10. Grants for publicly owned gener-
ating units.

Recognition of permanent emission
reductions in future climate
change implementation pro-
grams.

Renewable and clean power genera-
tion technologies.

Clean coal, advanced gas turbine,
and combined heat and power
demonstration program.

Evaluation of implementation of
this Act and other statutes.

Assistance for workers adversely af-
fected by reduced consumption
of coal.

Community economic development
incentives for communities ad-
versely affected by reduced con-
sumption of coal.

Sec. 17. Carbon sequestration.

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds that—

(1) the United States is relying increas-
ingly on old, needlessly inefficient, and high-
ly polluting powerplants to provide elec-
tricity;

(2) the pollution from those powerplants
causes a wide range of health and environ-
mental damage, including—

(A) fine particulate matter that is associ-
ated with the deaths of approximately 50,000
Americans annually;

(B) urban ozone, commonly known as
‘“‘smog’, that impairs normal respiratory
functions and is of special concern to indi-
viduals afflicted with asthma, emphysema,
and other respiratory ailments;

(C) rural ozone that obscures visibility and
damages forests and wildlife;

(D) acid deposition that damages estuaries,
lakes, rivers, and streams (and the plants
and animals that depend on them for sur-
vival) and leaches heavy metals from the
soil;

(E) mercury and heavy metal contamina-
tion that renders fish unsafe to eat, with es-
pecially serious consequences for pregnant
women and their fetuses;

(F) eutrophication of estuaries, lakes, riv-
ers, and streams; and

(G) global climate change that may fun-
damentally and irreversibly alter human,
animal, and plant life;

(3) tax laws and environmental laws—

(A) provide a very strong incentive for
electric utilities to keep old, dirty, and inef-
ficient generating units in operation; and

(B) provide a strong disincentive to invest-
ing in new, clean, and efficient generating
technologies;

(4) fossil fuel-fired power plants, consisting
of plants fueled by coal, fuel oil, and natural
gas, produce nearly two-thirds of the elec-
tricity generated in the United States;

(5) since, according to the Department of
Energy, the average combustion heat rate ef-
ficiency of fossil fuel-fired power plants in
the United States is 33 percent, 67 percent of
the heat generated by burning the fuel is
wasted;

(6) technology exists to increase the com-
bustion heat rate efficiency of coal combus-
tion from 35 percent to 50 percent above cur-
rent levels, and technological advances are
possible that would boost the net combus-
tion heat rate efficiency even more;

(7) coal-fired power plants are the leading
source of mercury emissions in the United
States, releasing an estimated 52 tons of this
potent neurotoxin each year;

(8) in 1996, fossil fuel-fired power plants in
the United States produced over 2,000,000,000
tons of carbon dioxide, the primary green-
house gas;

(9) on average—

Sec. 11.

Sec. 12.

Sec. 13.

Sec. 14.

Sec. 15.

Sec. 16.
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(A) fossil fuel-fired power plants emit 1,999
pounds of carbon dioxide for every megawatt
hour of electricity produced;

(B) coal-fired power plants emit 2,110
pounds of carbon dioxide for every megawatt
hour of electricity produced; and

(C) coal-fired power plants emit 205 pounds
of carbon dioxide for every million British
thermal units of fuel consumed;

(10) the average fossil fuel-fired generating
unit in the United States commenced oper-
ation in 1964, 6 years before the Clean Air
Act (42 U.S.C. 7401 et seq.) was amended to
establish requirements for stationary
sources;

(11)(A) according to the Department of En-
ergy, only 23 percent of the 1,000 largest
emitting units are subject to stringent new
source performance standards under section
111 of the Clean Air Act (42 U.S.C. 7411); and

(B) the remaining 77 percent, commonly
referred to as ‘‘grandfathered’ power plants,
are subject to much less stringent require-
ments;

(12) on the basis of scientific and medical
evidence, exposure to mercury and mercury
compounds is of concern to human health
and the environment;

(13) pregnant women and their developing
fetuses, women of childbearing age, and chil-
dren are most at risk for mercury-related
health impacts such as neurotoxicity;

(14) although exposure to mercury and
mercury compounds occurs most frequently
through consumption of mercury-contami-
nated fish, such exposure can also occur
through—

(A) ingestion of breast milk;

(B) ingestion of drinking water, and foods
other than fish, that are contaminated with
methyl mercury; and

(C) dermal uptake through contact with
soil and water;

(15) the report entitled ‘““Mercury Study
Report to Congress’” and submitted by the
Environmental Protection Agency under sec-
tion 112(n)(1)(B) of the Clean Air Act (42
U.S.C. 7412(n)(1)(B)), in conjunction with
other scientific knowledge, supports a plau-
sible link between mercury emissions from
combustion of coal and other fossil fuels and
mercury concentrations in air, soil, water,
and sediments;

(16)(A) the Environmental Protection
Agency report described in paragraph (15)
supports a plausible link between mercury
emissions from combustion of coal and other
fossil fuels and methyl mercury concentra-
tions in freshwater fish;

(B) in 1997, 39 States issued health
advisories that warned the public about con-
suming mercury-tainted fish, as compared to
27 States that issued such advisories in 1993;
and

(C) the number of mercury advisories na-
tionwide increased from 899 in 1993 to 1,675 in
1996, an increase of 86 percent;

(17) pollution from powerplants can be re-
duced through adoption of modern tech-
nologies and practices, including—

(A) methods of combusting coal that are
intrinsically more efficient and less pol-
luting, such as pressurized fluidized bed com-
bustion and an integrated gasification com-
bined cycle system;

(B) methods of combusting cleaner fuels,
such as gases from fossil and biological re-
sources and combined cycle turbines;

(C) treating flue gases through application
of pollution controls;

(D) methods of extracting energy from nat-
ural, renewable resources of energy, such as
solar and wind sources;

(E) methods of producing electricity and
thermal energy from fuels without conven-
tional combustion, such as fuel cells; and

(F) combined heat and power methods of
extracting and using heat that would other-
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wise be wasted, for the purpose of heating or
cooling office buildings, providing steam to
processing facilities, or otherwise increasing
total efficiency; and

(18) adopting the technologies and prac-
tices described in paragraph (17) would in-
crease competitiveness and productivity, se-
cure employment, save lives, and preserve
the future.

(b) PURPOSES.—The purposes of this Act
are—

(1) to protect and preserve the environ-
ment while safeguarding health by ensuring
that each fossil fuel-fired generating unit
minimizes air pollution to levels that are
technologically feasible through moderniza-
tion and application of pollution controls;

(2) to greatly reduce the quantities of mer-
cury, carbon dioxide, sulfur dioxide, and ni-
trogen oxides entering the environment from
combustion of fossil fuels;

(3) to permanently reduce emissions of
those pollutants by increasing the combus-
tion heat rate efficiency of fossil fuel-fired
generating units to levels achievable
through—

(A) use of commercially available combus-
tion technology, including clean coal tech-
nologies such as pressurized fluidized bed
combustion and an integrated gasification
combined cycle system;

(B) installation of pollution controls;

(C) expanded use of renewable and clean
energy sources such as biomass, geothermal,
solar, wind, and fuel cells; and

(D) promotion of application of combined
heat and power technologies;

(4)(A) to create financial and regulatory in-
centives to retire thermally inefficient gen-
erating units and replace them with new
units that employ high-thermal-efficiency
combustion technology; and

(B) to increase use of renewable and clean
energy sources such as biomass, geothermal,
solar, wind, and fuel cells;

(5) to establish the Clean Air Trust Fund to
fund the training, economic development,
carbon sequestration, and research, develop-
ment, and demonstration programs estab-
lished under this Act;

(6) to eliminate the ‘‘grandfather’ loophole
in the Clean Air Act relating to sources in
operation before the promulgation of stand-
ards under section 111 of that Act (42 U.S.C.
7411);

(7) to express the sense of Congress that
permanent reductions in emissions of green-
house gases that are accomplished through
the retirement of old units and replacement
by new units that meet the combustion heat
rate efficiency and emission standards speci-
fied in this Act should be credited to the
utility sector and the owner or operator in
any climate change implementation pro-
gram;

(8) to promote permanent and safe disposal
of mercury recovered through coal cleaning,
flue gas control systems, and other methods
of mercury pollution control;

(9) to increase public knowledge of the
sources of mercury exposure and the threat
to public health from mercury, particularly
the threat to the health of pregnant women
and their fetuses, women of childbearing age,
and children;

(10) to decrease significantly the threat to
human health and the environment posed by
mercury;

(11) to provide worker retraining for work-
ers adversely affected by reduced consump-
tion of coal; and

(12) to provide economic development in-
centives for communities adversely affected
by reduced consumption of coal.

SEC. 3. DEFINITIONS.
In this Act:
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(1) ADMINISTRATOR.—The term ‘“‘Adminis-
trator’” means the Administrator of the En-
vironmental Protection Agency.

(2) GENERATING UNIT.—The term ‘‘gener-
ating unit’” means an electric utility gener-
ating unit.

SEC. 4. COMBUSTION HEAT RATE EFFICIENCY
STANDARDS FOR FOSSIL FUEL-
FIRED GENERATING UNITS.

(a) STANDARDS.—

(1) IN GENERAL.—Not later than the day
that is 10 years after the date of enactment
of this Act, each fossil fuel-fired generating
unit that commences operation on or before
that day shall achieve and maintain, at all
operating levels, a combustion heat rate effi-
ciency of not less than 45 percent (based on
the higher heating value of the fuel).

(2) FUTURE GENERATING UNITS.—Each fossil
fuel-fired generating unit that commences
operation more than 10 years after the date
of enactment of this Act shall achieve and
maintain, at all operating levels, a combus-
tion heat rate efficiency of not less than 50
percent (based on the higher heating value of
the fuel), unless granted a waiver under sub-
section (d).

(b) TEST METHODS.—Not later than 2 years
after the date of enactment of this Act, the
Administrator, in consultation with the Sec-
retary of Energy, shall promulgate methods
for determining initial and continuing com-
pliance with this section.

(c) PERMIT REQUIREMENT.—Not later than
10 years after the date of enactment of this
Act, each generating unit shall have a per-
mit issued under title V of the Clean Air Act
(42 U.S.C. 7661 et seq.) that requires compli-
ance with this section.

(d) WAIVER OF COMBUSTION HEAT RATE EF-
FICIENCY STANDARD.—

(1) APPLICATION.—The owner or operator of
a generating unit that commences operation
more than 10 years after the date of enact-
ment of this Act may apply to the Adminis-
trator for a waiver of the combustion heat
rate efficiency standard specified in sub-
section (a)(2) that is applicable to that type
of generating unit.

(2) ISSUANCE.—The Administrator
grant the waiver only if—

(A)(i) the owner or operator of the gener-
ating unit demonstrates that the technology
to meet the combustion heat rate efficiency
standard is not commercially available; or

(ii) the owner or operator of the generating
unit demonstrates that, despite best tech-
nical efforts and willingness to make the
necessary level of financial commitment, the
combustion heat rate efficiency standard is
not achievable at the generating unit; and

(B) the owner or operator of the generating
unit enters into an agreement with the Ad-
ministrator to offset by a factor of 1.5 to 1,
using a method approved by the Adminis-
trator, the emission reductions that the gen-
erating unit does not achieve because of the
failure to achieve the combustion heat rate
efficiency standard specified in subsection
@®.

(3) EFFeCT OF WAIVER.—If the Adminis-
trator grants a waiver under paragraph (1),
the generating unit shall be required to
achieve and maintain, at all operating lev-
els, the combustion heat rate efficiency
standard specified in subsection (a)(1).

SEC. 5. AIR EMISSION STANDARDS FOR FOSSIL
FUEL-FIRED GENERATING UNITS.

(a) ALL FossiL FUEL-FIRED GENERATING
UNITs.—Not later than 10 years after the
date of enactment of this Act, each fossil
fuel-fired generating unit, regardless of its
date of construction or commencement of
operation, shall be subject to, and operating
in physical and operational compliance with,
the new source review requirements under
section 111 of the Clean Air Act (42 U.S.C.
7411).

may
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(b) EMISSION RATES FOR SOURCES REQUIRED
To MAINTAIN 45 PERCENT EFFICIENCY.—Not
later than 10 years after the date of enact-
ment of this Act, each fossil fuel-fired gener-
ating unit subject to section 4(a)(1) shall be
in compliance with the following emission
limitations:

(1) MeErcurRY.—Each coal-fired or fuel oil-
fired generating unit shall be required to re-
move 90 percent of the mercury contained in
the fuel, calculated in accordance with sub-

section (e).
(2) CARBON DIOXIDE.—
(A) NATURAL GAS-FIRED GENERATING

UNITS.—Each natural gas-fired generating
unit shall be required to achieve an emission
rate of not more than 0.9 pounds of carbon
dioxide per kilowatt hour of net electric
power output.

(B) FUEL OIL-FIRED GENERATING UNITS.—
Each fuel oil-fired generating unit shall be
required to achieve an emission rate of not
more than 1.3 pounds of carbon dioxide per
kilowatt hour of net electric power output.

(C) COAL-FIRED GENERATING UNITS.—Each
coal-fired generating unit shall be required
to achieve an emission rate of not more than
1.55 pounds of carbon dioxide per kilowatt
hour of net electric power output.

(3) SULFUR DIOXIDE.—Each fossil fuel-fired
generating unit shall be required—

(A) to remove 95 percent of the sulfur diox-
ide that would otherwise be present in the
flue gas; and

(B) to achieve an emission rate of not more
than 0.3 pounds of sulfur dioxide per million
British thermal units of fuel consumed.

(4) NITROGEN OXIDES.—Each fossil fuel-fired
generating unit shall be required—

(A) to remove 90 percent of nitrogen oxides
that would otherwise be present in the flue
gas; and

(B) to achieve an emission rate of not more
than 0.15 pounds of nitrogen oxides per mil-
lion British thermal units of fuel consumed.

(c) EMISSION RATES FOR SOURCES REQUIRED
To MAINTAIN 50 PERCENT EFFICIENCY.—Each
fossil fuel-fired generating unit subject to
section 4(a)(2) shall be in compliance with
the following emission limitations:

(1) MERCURY.—Each coal-fired or fuel oil-
fired generating unit shall be required to re-
move 90 percent of the mercury contained in
the fuel, calculated in accordance with sub-

section (e).
(2) CARBON DIOXIDE.—
(A) NATURAL  GAS-FIRED  GENERATING

UNITS.—Each natural gas-fired generating
unit shall be required to achieve an emission
rate of not more than 0.8 pounds of carbon
dioxide per kilowatt hour of net electric
power output.

(B) FUEL OIL-FIRED GENERATING UNITS.—
Each fuel oil-fired generating unit shall be
required to achieve an emission rate of not
more than 1.2 pounds of carbon dioxide per
kilowatt hour of net electric power output.

(C) COAL-FIRED GENERATING UNITS.—Each
coal-fired generating unit shall be required
to achieve an emission rate of not more than
1.4 pounds of carbon dioxide per kilowatt
hour of net electric power output.

(3) SULFUR DIOXIDE.—Each fossil fuel-fired
generating unit shall be required—

(A) to remove 95 percent of the sulfur diox-
ide that would otherwise be present in the
flue gas; and

(B) to achieve an emission rate of not more
than 0.3 pounds of sulfur dioxide per million
British thermal units of fuel consumed.

(4) NITROGEN OXIDES.—Each fossil fuel-fired
generating unit shall be required—

(A) to remove 90 percent of nitrogen oxides
that would otherwise be present in the flue
gas; and

(B) to achieve an emission rate of not more
than 0.15 pounds of nitrogen oxides per mil-
lion British thermal units of fuel consumed.
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(d) PERMIT REQUIREMENT.—Not later than
10 years after the date of enactment of this
Act, each generating unit shall have a per-
mit issued under title V of the Clean Air Act
(42 U.S.C. 7661 et seq.) that requires compli-
ance with this section.

(e) COMPLIANCE DETERMINATION AND MONI-
TORING.—

(1) REGULATIONS.—Not later than 2 years
after the date of enactment of this Act, the
Administrator, in consultation with the Sec-
retary of Energy, shall promulgate methods
for determining initial and continuing com-
pliance with this section.

(2) CALCULATION OF MERCURY EMISSION RE-
DUCTIONS.—Not later than 2 years after the
date of enactment of this Act, the Adminis-
trator shall promulgate fuel sampling tech-
niques and emission monitoring techniques
for use by generating units in calculating
mercury emission reductions for the pur-
poses of this section.

(3) REPORTING.—

(A) IN GENERAL.—Not less than often than
quarterly, the owner or operator of a gener-
ating unit shall submit a pollutant-specific
emission report for each pollutant covered
by this section.

(B) SIGNATURE.—Each report required
under subparagraph (A) shall be signed by a
responsible official of the generating unit,
who shall certify the accuracy of the report.

(C) PuBLIC REPORTING.—The Administrator
shall annually make available to the public,
through 1 or more published reports and 1 or
more forms of electronic media, facility-spe-
cific emission data for each generating unit
and pollutant covered by this section.

(D) CONSUMER DISCLOSURE.—Not later than
2 years after the date of enactment of this
Act, the Administrator shall promulgate reg-
ulations requiring each owner or operator of
a generating unit to disclose to residential
consumers of electricity generated by the
unit, on a regular basis (but not less often
than annually) and in a manner convenient
to the consumers, data concerning the level
of emissions by the generating unit of each
pollutant covered by this section and each
air pollutant covered by section 111 of the
Clean Air Act (42 U.S.C. 7411).

(f) DISPOSAL OF MERCURY CAPTURED OR RE-
COVERED THROUGH EMISSION CONTROLS.—

(1) CAPTURED OR RECOVERED MERCURY.—Not
later than 2 years after the date of enact-
ment of this Act, the Administrator shall
promulgate regulations to ensure that mer-
cury that is captured or recovered through
the use of an emission control, coal cleaning,
or another method is disposed of in a manner
that ensures that—

(A) the hazards from mercury are not
transferred from 1 environmental medium to
another; and

(B) there is no release of mercury into the
environment.

(2) MERCURY-CONTAINING SLUDGES AND
WASTES.—The regulations promulgated by
the Administrator under paragraph (1) shall
ensure that mercury-containing sludges and
wastes are handled and disposed of in accord-
ance with all applicable Federal and State
laws (including regulations).

(g) PuBLIC REPORTING OF FACILITY-SPECIFIC
EMIsSsION DATA.—

(1) IN GENERAL.—The Administrator shall
annually make available to the public,
through 1 or more published reports and the
Internet, facility-specific emission data for
each generating unit and for each pollutant
covered by this section.

(2) SOURCE OF DATA.—The emission data
shall be taken from the emission reports sub-
mitted under subsection (e)(3).

SEC. 6. EXTENSION OF RENEWABLE ENERGY
PRODUCTION CREDIT.

Section 45(c) of the Internal Revenue Code

of 1986 (relating to definitions) is amended—
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(1) in paragraph (1)—

(A) in subparagraph (A), by striking “‘and’’;

(B) in subparagraph (B), by striking the pe-
riod and inserting “*, and’’; and

(C) by adding at the end the following:

““(C) solar power.”’;

(2) in paragraph (3)—

(A) by inserting *“, and December 31, 1998,
in the case of a facility using solar power to
produce electricity’ after ‘“‘electricity’’; and

(B) by striking ‘“1999”" and inserting ‘‘2010"’;
and

(3) by adding at the end the following:

““(4) SOLAR POWER.—The term ‘solar power’
means solar power harnessed through—

“(A) photovoltaic systems,

“(B) solar boilers that provide process
heat, and

““(C) any other means.”.

SEC. 7. MEGAWATT HOUR GENERATION FEES.

(a) IN GENERAL.—Chapter 38 of the Internal
Revenue Code of 1986 (relating to miscella-
neous excise taxes) is amended by inserting
after subchapter D the following:

“Subchapter E—Megawatt Hour Generation

Fees

““Sec. 4691. Imposition of fees.
“SEC. 4691. IMPOSITION OF FEES.

“(a) TAx IMPOSED.—There is hereby im-
posed on each covered fossil fuel-fired gener-
ating unit a tax equal to 30 cents per mega-
watt hour of electricity produced by the cov-
ered fossil fuel-fired generating unit.

““(b) ADJUSTMENT OF RATES.—Not less often
than once every 2 years beginning after 2002,
the Secretary, in consultation with the Ad-
ministrator of the Environmental Protection
Agency, shall evaluate the rate of the tax
imposed by subsection (a) and increase the
rate if necessary for any succeeding calendar
year to ensure that the Clean Air Trust Fund
established by section 9511 has sufficient
amounts to fully fund the activities de-
scribed in section 9511(c).

““(c) PAYMENT OF TAX.—The tax imposed by
this section shall be paid quarterly by the
owner or operator of each covered fossil fuel-
fired generating unit.

““(d) CoverReD FossiL FUEL-FIRED GENER-
ATING UNIT.—The term ‘covered fossil fuel-
fired generating unit’ means an electric util-
ity generating unit that—

““(1) is powered by fossil fuels;

““(2) has a generating capacity of 5 or more
megawatts; and

““(3) because of the date on which the gen-
erating unit commenced commercial oper-
ation, is not subject to all regulations pro-
mulgated under section 111 of the Clean Air
Act (42 U.S.C. 7411).”.

(b) CONFORMING AMENDMENT.—The table of
subchapters for such chapter 38 is amended
by inserting after the item relating to sub-
chapter D the following:

‘““SUBCHAPTER E. Megawatt hour generation
fees.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to elec-
tricity produced in calendar years beginning
after December 31, 2000.

SEC. 8. CLEAN AIR TRUST FUND.

(@) IN GENERAL.—Subchapter A of chapter
98 of the Internal Revenue Code of 1986 (re-
lating to trust fund code) is amended by add-
ing at the end the following:

“SEC. 9511. CLEAN AIR TRUST FUND.

‘““(a) CREATION OF TRUST FuUND.—There is
established in the Treasury of the United
States a trust fund to be known as the ‘Clean
Air Trust Fund’ (hereafter referred to in this
section as the ‘Trust Fund’), consisting of
such amounts as may be appropriated or
credited to the Trust Fund as provided in
this section or section 9602(b).

““(b) TRANSFERS TO TRUST FUND.—There
are hereby appropriated to the Trust Fund
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amounts equivalent to the taxes received in
the Treasury under section 4691.

‘“(c) EXPENDITURES FROM TRUST FUND.—
Amounts in the Trust Fund shall be avail-
able, without further Act of appropriation,
upon request by the head of the appropriate
Federal agency in such amounts as the agen-
cy head determines are necessary—

‘(1) to provide funding under section 12 of
the Clean Power Plant and Modernization
Act of 1999, as in effect on the date of enact-
ment of this section;

*“(2) to provide funding for the demonstra-
tion program under section 13 of such Act, as
so in effect;

‘“(3) to provide assistance under section 15
of such Act, as so in effect;

‘“(4) to provide assistance under section 16
of such Act, as so in effect; and

““(5) to provide funding under section 17 of
such Act, as so in effect.””.

(b) CONFORMING AMENDMENT.—The table of
sections for such subchapter A is amended by
adding at the end the following:

“‘Sec. 9511. Clean Air Trust Fund.”.

SEC. 9. ACCELERATED DEPRECIATION FOR IN-
VESTOR-OWNED GENERATING
UNITS.

(a) IN GENERAL.—Section 168(e)(3) of the In-
ternal Revenue Code of 1986 (relating to clas-
sification of certain property) is amended—

(1) in subparagraph (E) (relating to 15-year
property), by striking ‘“‘and” at the end of
clause (ii), by striking the period at the end
of clause (iii) and inserting “‘, and”, and by
adding at the end the following:

“(iv) any 45-percent efficient fossil fuel-
fired generating unit.”’; and

(2) by adding at the end the following:

““(F) 12-YEAR PROPERTY.—The term ‘12-year
property’ includes any 50-percent efficient
fossil fuel-fired generating unit.”.

(b) DEFINITIONS.—Section 168(i) of the In-
ternal Revenue Code of 1986 (relating to defi-
nitions and special rules) is amended by add-
ing at the end the following:

‘“(15) FossIL  FUEL-FIRED
UNITS.—

““(A) 50-PERCENT EFFICIENT FOSSIL FUEL-
FIRED GENERATING UNIT.—The term ‘50-per-
cent efficient fossil fuel-fired generating
unit’ means any property used in an inves-
tor-owned fossil fuel-fired generating unit
pursuant to a plan approved by the Sec-
retary, in consultation with the Adminis-
trator of the Environmental Protection
Agency, to place into service such a unit
that is in compliance with sections 4(a)(2)
and 5(c) of the Clean Power Plant and Mod-
ernization Act of 1999, as in effect on the
date of enactment of this paragraph.

““(B) 45-PERCENT EFFICIENT FOSSIL FUEL-
FIRED GENERATING UNIT.—The term ‘45-per-
cent efficient fossil fuel-fired generating
unit’ means any property used in an inves-
tor-owned fossil fuel-fired generating unit
pursuant to a plan so approved to place into
service such a unit that is in compliance
with sections 4(a)(1) and 5(b) of such Act, as
so in effect.”.

(c) CONFORMING AMENDMENT.—The table
contained in section 168(c) of the Internal
Revenue Code of 1986 (relating to applicable
recovery period) is amended by inserting
after the item relating to 10-year property
the following:

‘“12-year property .......co.coeeveenennennnn. 12
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(d) EFFecTiVE DATE.—The amendments
made by this section shall apply to property
used after the date of enactment of this Act.
SEC. 10. GRANTS FOR PUBLICLY OWNED GENER-

ATING UNITS.

Any capital expenditure made after the
date of enactment of this Act to purchase,
install, and bring into commercial operation
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any new publicly owned generating unit

that—

(1) is in compliance with sections 4(a)(1)
and 5(b) shall, for a 15-year period, be eligible
for partial reimbursement through annual
grants made by the Secretary of the Treas-
ury, in consultation with the Administrator,
in an amount equal to the monetary value of
the depreciation deduction that would be re-
alized by reason of section 168(c)(3)(E) of the
Internal Revenue Code of 1986 by a similarly-
situated investor-owned generating unit over
that period; and

(2) is in compliance with sections 4(a)(2)
and 5(c) shall, over a 12-year period, be eligi-
ble for partial reimbursement through an-
nual grants made by the Secretary of the
Treasury, in consultation with the Adminis-
trator, in an amount equal to the monetary
value of the depreciation deduction that
would be realized by reason of section
168(c)(3)(D) of such Code by a similarly-situ-
ated investor-owned generating unit over
that period.

SEC. 11. RECOGNITION OF PERMANENT EMIS-
SION REDUCTIONS IN FUTURE CLI-
MATE CHANGE IMPLEMENTATION
PROGRAMS.

It is the sense of Congress that—

(1) permanent reductions in emissions of
carbon dioxide and nitrogen oxides that are
accomplished through the retirement of old
generating units and replacement by new
generating units that meet the combustion
heat rate efficiency and emission standards
specified in this Act, or through replacement
of old generating units with nonpolluting re-
newable power generation technologies,
should be credited to the utility sector, and
to the owner or operator that retires or re-
places the old generating unit, in any cli-
mate change implementation program en-
acted by Congress;

(2) the base year for calculating reductions
under a program described in paragraph (1)
should be the calendar year preceding the
calendar year in which this Act is enacted;
and

(3) a reasonable portion of any monetary
value that may accrue from the crediting de-
scribed in paragraph (1) should be passed on
to utility customers.

SEC. 12. RENEWABLE AND CLEAN POWER GEN-
ERATION TECHNOLOGIES.

(@) IN GENERAL.—Under the Renewable En-
ergy and Energy Efficiency Technology Act
of 1989 (42 U.S.C. 12001 et seq.), the Secretary
of Energy shall fund research and develop-
ment programs and commercial demonstra-
tion projects and partnerships to dem-
onstrate the commercial viability and envi-
ronmental benefits of electric power genera-
tion from—

(1) biomass (excluding unseparated munic-
ipal solid waste), geothermal, solar, and wind
technologies; and

(2) fuel cells.

(b) TYyPES OF PROJECTS.—Demonstration
projects may include solar power tower
plants, solar dishes and engines, co-firing of
biomass with coal, biomass modular sys-
tems, next-generation wind turbines and
wind turbine verification projects, geo-
thermal energy conversion, and fuel cells.

(c) AUTHORIZATION OF APPROPRIATIONS.—In
addition to amounts made available under
any other law, there is authorized to be ap-
propriated to carry out this section
$75,000,000 for each of fiscal years 2001
through 2010.

SEC. 13. CLEAN COAL, ADVANCED GAS TURBINE,
AND COMBINED HEAT AND POWER
DEMONSTRATION PROGRAM.

(@) IN GENERAL.—Under subtitle B of title
XXI of the Energy Policy Act of 1992 (42
U.S.C. 13471 et seq.), the Secretary of Energy
shall establish a program to fund projects
and partnerships designed to demonstrate
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the efficiency and environmental benefits of
electric power generation from—

(1) clean coal technologies, such as pressur-
ized fluidized bed combustion and an inte-
grated gasification combined cycle system,;

(2) advanced gas turbine technologies, such
as flexible midsized gas turbines and base-
load utility scale applications; and

(3) combined heat and power technologies.

(b) SELECTION CRITERIA.—

(1) IN GENERAL.—Not later than 1 year after
the date of enactment of this Act, the Sec-
retary of Energy shall promulgate criteria
and procedures for selection of demonstra-
tion projects and partnerships to be funded
under subsection (a).

(2) REQUIRED CRITERIA.—At a minimum,
the selection criteria shall include—

(A) the potential of a proposed demonstra-
tion project or partnership to reduce or
avoid emissions of pollutants covered by sec-
tion 5 and air pollutants covered by section
111 of the Clean Air Act (42 U.S.C. 7411); and

(B) the potential commercial viability of
the proposed demonstration project or part-
nership.

(c) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—INn addition to amounts
made available under any other law, there is
authorized to be appropriated to carry out
this section $75,000,000 for each of fiscal years
2001 through 2010.

(2) DiISTRIBUTION.—The Secretary shall
make reasonable efforts to ensure that,
under the program established under this
section, the same amount of funding is pro-
vided for demonstration projects and part-
nerships under each of paragraphs (1), (2),
and (3) of subsection (a).

SEC. 14. EVALUATION OF IMPLEMENTATION OF
THIS ACT AND OTHER STATUTES.

(@) IN GENERAL.—Not later than 2 years
after the date of enactment of this Act, the
Secretary of Energy, in consultation with
the Chairman of the Federal Energy Regu-
latory Commission and the Administrator,
shall submit to Congress a report on the im-
plementation of this Act.

(b) IDENTIFICATION OF CONFLICTING LAW.—
The report shall identify any provision of the
Energy Policy Act of 1992 (Public Law 102-
486), the Energy Supply and Environmental
Coordination Act of 1974 (15 U.S.C. 791 et
seq.), the Public Utility Regulatory Policies
Act of 1978 (16 U.S.C. 2601 et seq.), or the
Powerplant and Industrial Fuel Use Act of
1978 (42 U.S.C. 8301 et seq.), or the amend-
ments made by those Acts, that conflicts
with the intent or efficient implementation
of this Act.

(c) RECOMMENDATIONS.—The report shall
include recommendations from the Sec-
retary of Energy, the Chairman of the Fed-
eral Energy Regulatory Commission, and the
Administrator for legislative or administra-
tive measures to harmonize and streamline
the statutes specified in subsection (b) and
the regulations implementing those statutes.
SEC. 15. ASSISTANCE FOR WORKERS ADVERSELY

AFFECTED BY REDUCED CONSUMP-
TION OF COAL.

In addition to amounts made available
under any other law, there is authorized to
be appropriated $75,000,000 for each of fiscal
years 2001 through 2015 to provide assistance,
under the economic dislocation and worker
adjustment assistance program of the De-
partment of Labor authorized by title 11l of
the Job Training Partnership Act (29 U.S.C.
1651 et seq.), to coal industry workers who
are terminated from employment as a result
of reduced consumption of coal by the elec-
tric power generation industry.

SEC. 16. COMMUNITY ECONOMIC DEVELOPMENT
INCENTIVES FOR COMMUNITIES AD-
VERSELY AFFECTED BY REDUCED
CONSUMPTION OF COAL.

In addition to amounts made available
under any other law, there is authorized to
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be appropriated $75,000,000 for each of fiscal
years 2001 through 2015 to provide assistance,
under the economic adjustment program of
the Department of Commerce authorized by
the Public Works and Economic Develop-
ment Act of 1965 (42 U.S.C. 3121 et seq.), to
assist communities adversely affected by re-
duced consumption of coal by the electric
power generation industry.
SECTION-BY-SECTION OVERVIEW OF ““THE

CLEAN POWER PLANT AND MODERNIZATION

ACT OF 1999’

WHAT WILL THE ‘“CLEAN POWER PLANT AND

MODERNIZATION ACT OF 1999’ DO?

The “Clean Power Plant and Moderniza-
tion Act of 1999 lays out an ambitious,
achievable, and balanced set of financial in-
centives and regulatory requirements de-
signed to increase power plant efficiency, re-
duce emissions, and encourage use of renew-
able power generation methods. The bill en-
courages innovation, entrepreneurship, and
risk-taking.

The bill encourages ‘“‘retirement and re-
placement’ of old, pollution-prone, and inef-
ficient generating capacity with new, clean,
and efficient capacity. The bill does not uti-
lize a “‘cap and trade’ approach. Many be-
lieve that the “‘retirement and replacement’
approach does a superior job at the local and
regional levels of protecting public health
and the environment from mercury pollu-
tion, ozone pollution, and acid deposition. On
a global level, the “‘retirement and replace-
ment’’ also does a far superior job of perma-
nently reducing the volume of carbon diox-
ide emitted.

WHAT WILL THE BILL DO FOR THE
ENVIRONMENT?

The bill would prevent at least 650 million
tons of carbon dioxide emissions per year.
Over time, even more greenhouse gas emis-
sions will be avoided annually as increases in
power plant efficiencies exceed 50%, more
combined heat and power systems are in-
stalled, and use of renewable energy sources
increases. Prevention of greenhouse gas
emissions of up to 1 billion tons per year
may be possible. Mercury emissions will be
cut from more than 50 tons per year to no
more than 5 tons per year. Annual emissions
of acid rain producing sulfur dioxide emis-
sions will be cut by more than 6 million tons
beyond Phase Il Clean Air Act of 1990 re-
quirements. Nitrogen oxide emissions that
result in summertime ozone pollution will be
cut by 3.2 million tons per year beyond
Phase Il requirements.

Over a 50 year period, the proposal laid out
in the bill will prevent more than 30 billion
tons in carbon dioxide emissions, and maybe
as high as 50 billion tons. Carbon dioxide is
further addressed in the bill by authorizing
expenditures for implementing known ways
of biologically sequestering carbon dioxide
from the atmosphere such as planting trees,
preserving wetlands, and soil restoration.

Over a 50 year period, more than 2,200 tons
of mercury emissions would be avoided.
While this might not sound like a lot in rela-
tion to the other pollutants, consider that a
teaspoon of mercury is enough to contami-
nate several millions of gallons of water.
And over a 50 year period more than 300 mil-
lion tons of sulfur dioxide and 160 million
tons of nitrogen oxides will be prevented be-
yond the Phase Il emission limits specified
in the Clean Air Act of 1990.

Section 1. Title; table of contents

Section 2. Findings and purposes

Section 3. Definitions

Section 4. Heat rate efficiency standards for fos-
sil fuel-fired generating units

On average, fossil fuel-fired power plants
in the United States operate at a thermal ef-
ficiency rate of 33%, converting just one-
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third of the energy in the fuel to electricity,
and wasting 67% of the heat generated by
burning the fuel. Increasing efficiency in
converting the energy in the fuel into elec-
tricity is really the only way to reduce car-
bon dioxide ‘‘greenhouse’” emissions from
these facilities. According to the Energy In-
formation Administration, fossil-fired power
plants in the United States emit more the 2
billion tons of carbon dioxide per year (or
the weight equivalent of nearly 25,000 Wash-
ington Monuments every year). This is ap-
proximately 40% of annual domestic carbon
dioxide emissions.

Section 4 lays out a phased two-stage proc-
ess for increasing efficiency. In the first
stage, by 10 years after enactment, all units
in operation must achieve a heat rate effi-
ciency (at the higher heating value) of not
less than 45%. In the second stage, with ex-
pected advances in combustion technology,
units commencing operation more than 10
years after enactment must achieve a heat
rate efficiency (at the higher heating value)
of not less than 50%.

If, for some unforeseen reason, techno-
logical advances do not achieve the 50% effi-
ciency level, Section 4 contains a waiver pro-
vision that allows owners of new units to off-
set any shortfall in carbon dioxide emissions
through implementation of carbon seques-
tration projects.

Section 5. Air emission standards for fossil fuel-
fired generating units

Subsection (a) eliminates the ‘‘grand-
father’ loophole in the Clean Air Act and re-
quires all units, regardless of when they were
constructed or began operation, to comply
with existing new source review require-
ments under Section 111 of the Clean Air
Act. The average “‘in service’ date for fossil-
fired generating units in the United States is
1964—six years before passage of the Clean
Air Act. More than 75% of operating fossil-
fired generating units came into service be-
fore implementation of the 1970 Clean Air
Act and are subject to much less stringent
requirements than newer units.

Subsection (b) sets mercury, carbon diox-
ide, sulfur dioxide, and nitrogen oxide emis-
sion standards for units that are subject to
the 45% thermal efficiency standards set
forth in Section 4. For mercury, 90% removal
of mercury contained in the fuel is required.
For carbon dioxide, the emission limits are
set by fuel type (i.e., natural gas = 0.9 pounds
per kilowatt hour of output; fuel oil = 1.3
pounds per Kkilowatt hour of output; coal =
1.55 pounds per kilowatt hour of output).
Ninety-five percent of sulfur dioxide emis-
sions (and not more than 0.3 pounds per mil-
lion Btus of fuel consumed), and 90 percent of
nitrogen oxides (and not more than 0.15
pounds per million Btus of fuel consumed)
are to be removed.

Subsection (c) contains the same emission
standards for mercury, sulfur dioxide, and
nitrogen oxides as those in Subsection (b).
Increased thermal efficiency will result in
lower emissions of carbon dioxide, and the
fuel specific emission limits at the 50% effi-
ciency level are lowered accordingly (i.e.,
natural gas = 0.8 pounds per kilowatt hour of
output; fuel oil = 1.2 pounds per kilowatt
hour of output; coal = 1.4 pounds per Kilo-
watt hour of output).

Furthering the public’s right-to-know in-
formation on emission volumes, Subsection
(e) requires EPA to annually publish pollut-
ant-specific emissions data for each gener-
ating unit covered by the *‘“Clean Power
Plant and Modernization Act of 1999.” In ad-
dition, at least once per year residential con-
sumers will receive information from their
electricity supplier on the emission volumes.
Section 6. Extension of renewable energy pro-

duction credit

Section 45(c) of the Internal Revenue Code
of 1986 is amended to include solar power,
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and to extend renewable energy production

credit to 2010 (it is currently set to expire in

1999).

Section 7. Mega watt hour generation fee, and

Section 8. Clean air trust fund

The Clean Air Trust Fund is similar to the
Highway Trust Fund and the Superfund.
Revenue for the Clean Air Trust Fund will be
provided through implementation of a fee on
electricity produced by fossil-fired gener-
ating units that are ‘‘grandfathered” from
the Clean Air Act’s Section 111 new source
requirements. Utilities will be assessed at
the rate of 30 cents per megawatt hour of
electricity that they produce from ‘‘grand-
fathered” units. For residential consumers
receiving power from ‘‘grandfathered”’
plants, the cost of the fee would average 25
cents per month. Income from the fee will be
placed in the Clean Air Trust Fund to pay
for: a.) assistance to workers and commu-
nities adversely affected by reduced con-
sumption of coal; b.) research and develop-
ment and demonstration programs for re-
newable and clean power generation tech-
nologies (e.g., wind, solar, biomass, and fuel
cells); c) demonstrations of the efficiency,
environmental benefits, and commercial via-
bility of electrical power generation from
clean coal, advanced gas, and combined heat
and power technologies; and d.) carbon se-
questration projects.

Section 9. Accelerated depreciation for investor-
owned generating units.

Under the Internal Revenue Code of 1986,
utilities can depreciate their generating
equipment over a 20-year period. New, clean-
er and efficient generating technologies will
experience shorter physical lifetimes com-
pared to their dirtier, less efficient, but more
durable predecessors. Over a 20-year time-
frame, most components of new generating
units will need to be replaced; some compo-
nents will be replaced several times. To up-
date the Internal Revenue Code of 1986 to re-
flect this change in the expected physical
lifetimes of generating equipment, Section 9
amends Section 168 of the Code to allow de-
preciation over a 15-year period for units
meeting the 45% efficiency level and the
emission standards in Section 5(b) above.
Section 168 is further amended to allow for
deprecation over a 12-year period for units
meeting the 50% efficiency level and the
emission standards in Section 5(c).

Section 10. Grants for publicly-owned gener-
ating units.

No federal taxes are paid on publicly-
owned generating units. Section 10 provides
for annual grants in an amount equal to the
monetary value of the depreciation deduc-
tion that would be realized by a similarly-
situated investor owned generating unit
under Section 9. Units meeting the 45% effi-
ciency level and the emission standards in
Section 5(b) above would receive annual
grants over a 15-year period, and units meet-
ing the 50% efficiency level and the emission
standards in Section 5(c) would receive an-
nual grants over a 12-year period.

Section 11. Recognition of permanent emission
reductions in future climate change imple-
mentation programs.

This section expresses the sense of Con-
gress that permanent reductions in emis-
sions of carbon dioxide and nitrogen oxides
that are accomplished through the retire-
ment of old generating units and replace-
ment by new generating units that meet the
efficiency and emissions standards in the
bill, or through replacement with non pol-
luting renewable power generation tech-
nologies, should be credited to the utility
sector and to the owner/operator in any cli-
mate change implementation program en-
acted by Congress. The base year for calcu-
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lating reductions will be the year preceding
enactment of the *‘Clean Power Plant and
Modernization Act of 1999.”” The bill stipu-
lates that a portion of any monetary value
that may accrue from credits under this sec-
tion should be passed on to utility cus-
tomers.

Section 12. Renewable and clean power genera-
tion technologies.

This section provides a total of $750
million over 10 years to fund research
and development programs and com-
mercial demonstration projects and
partnerships to demonstrate the com-
mercial viability and environmental
benefits of electric power generation
from biomass, geothermal, solar, wind,
and fuel cell technologies. Types of
projects may include solar power tower
plants, solar dishes and engines, co-fir-
ing biomass with coal, biomass mod-
ular systems, next-generation wind
turbines and wind verification projects,
geothermal energy conversion, and fuel
cells.

Section 13. Clean coal, advanced gas turbine,
and combined heat and power generation
demonstration program.

This section provides a total of $750 million
over 10 years to fund projects and partner-
ships that demonstrate the efficiency and en-
vironmental benefits and commercial viabil-
ity of electric power generation from clean
coal technologies (including, but not limited
to, pressurized fluidized bed combustion and
integrated gasification combined cycle sys-
tems), advanced gas turbine technologies (in-
cluding, but not limited to, flexible mid-
sized gas turbines and baseload utility scale
applications), and combined heat and power
technologies.

Section 14. Evaluation of implementation of this
act and other statutes

Not later than 2 years after enactment,
DOE, in consultation with EPA and FERC,
shall report to Congress on the implementa-
tion of the ‘““Clean Power Plant and Mod-
ernization Act of 1999.”” The report shall
identify any provision of the Energy Policy
Act of 1992, the Energy Supply and Environ-
mental Coordination Act of 1974, the Public
Utilities Regulatory Policies Act of 1978, or
the Powerplant and Industrial Fuel Use Act
of 1978 that conflicts with the efficient im-
plementation of the ‘““Clean Power Plant and
Modernization Act of 1999.”” The report shall
include recommendations for legislative or
administrative measures to harmonize and
streamline these other statutes.

Section 15. Assistance for workers adversely af-
fected by reduced consumption of coal

With increased power plant efficiency, less
fuel will need to be burned to produce a
given quantity of electricity. This section
provides a total of $1.125 billion over 15 years
($75 million per year) to provide assistance
to workers who are adversely affected as a
result of reduced consumption of coal by the
electric power generation industry. The
funds will be administered under the eco-
nomic dislocation and workers’ adjustment
assistance program of the Department of
Labor authorized by Title 11l of the Job
Training Partnership Act.

Section 16. Community economic development
incentives for communities adversely af-
fected by reduced consumption of coal

With increased power plant efficiency, less
fuel will need to be burned to produce a
given quantity of electricity. This section
provides a total of $1.125 billion over 15 years
($75 million per year) to provide assistance
to communities adversely affected as a re-
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sult of reduced consumption of coal by the
electric power generation industry. The
funds will be administered under the eco-
nomic adjustment program of the Depart-
ment of Commerce authorized by the Public
Works and Economic Development Act of
1965.
Section 17. Carbon sequestration

This section authorizes expenditure of $345
million over 10 years for development of a
long-term carbon sequestration strategy ($45
million) for the United States, and author-
izes EPA and USDA to fund carbon seques-
tration projects including soil restoration,
tree planting, wetland’s protection, and
other ways of biologically sequestering car-
bon dioxide ($300 million). Projects funded
under this section may not be used to offset
emissions otherwise mandated by the ‘“‘Clean
Power Plant and Modernization Act of 1999.”

PooR ME
(By Christopher Palmeri)

Utilities are telling the rate regulators
that their old power plants are practically
worthless. But they’re selling them for fancy
prices.

The Homer City Generation Station is a 34-
year-old, coal-fired power plant near Pitts-
burgh. What’s it worth? Until last year it
was carried on the books of two utilities for
$540 million. Then the companies sold it for
$1.8 billion, or $955 per kilowatt—about what
it would cost to build a brand-spanking-new
electric plant.

Are old plants a millstone for utilities as
they enter the deregulated future? That’s
what the utilities are telling rate regulators.
We built all these plants over the years be-
cause you told us to, they are saying—and
now that newcomers are about to undercut
us, we need compensation for the ‘‘stranded
costs.”” The logic of compensation for strand-
ed costs is unassailable. The only debate is
over the amount. Is the average power plant
indeed a white elephant?

According to data collected by Cambridge
Energy Research Associates, the average
nonnuclear power plant put up for sale in the
last year sold for nearly twice its book
value. Granted, the plants being sold tend to
be the more desirable ones, by dint of their
location or their fuel efficiency. Still, the
pricing makes one wonder whether the power
industry should be entitled to much of any-
thing for stranded costs.

Some states—California, Maine, Con-
necticut and New York, for example—have
ordered utilities to sell all or part of their
generation capacity. That should set an
arm’s length fair price. Thanks largely to
the fat prices received for its power plants,
Sempra Energy, the parent of San Diego Gas
& Electric, says that its stranded-cost
charges related to generation—about 12% of
a typical customer’s bill—will be paid off by
July. That is two and a half years ahead of
schedule, a savings of $400 million for south-
ern Californians.

Not every state legislature or utility com-
mission has the political will to force dives-
titure, however. If a utility does not want to
sell, the utility and the regulators have to
estimate the fair market value for a plant
and then see if that is a lot less than book
value.

This is tricky business. Last year Alle-
gheny Energy, parent of West Penn Power
Co., estimated the value of its power plant at
$148 a kilowatt, half of their book value. An
expert hired by a number of industrial en-
ergy users suggested the value should be
$409. A hearing revealed that Allegheny had
bought back a half-interest in one of its
plants two years earlier at a price of $612 a
kilowatt. Allegheny settled with the Penn-
sylvania Public Utility Commission for a
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valuation of $225 a kilowatt, half again the
original estimate. At that price, Allegheny’s
700,000 customers in western Pennsylvania
are stuck paying $670 million in stranded
costs.

What happens if the utility doesn’t get the
compensation it wants? Litigation. In New
Hampshire the state legislature passed a law
designed to open up the power market in
1996. New Hampshire’s power companies and
utility commission have been tied up in
court ever since over the issue of stranded
costs.

For this reason, legislators and regulators
sometimes feel like they need to cut some
deal, any deal, just to get a competitive mar-
ket moving forward. The state of Virginia,
for example, dodged any stranded cost cal-
culation. In a move supported by local utili-
ties, the legislature delayed true competi-
tion and simply froze electric rates until
2007. Utilities had donated more than $1 mil-
lion to Virginia politicians in the last two
election cycles.

Last year Ohio legislators proposed a bill
to open up the power market. They figured
stranded costs at $6 billion, spread among
Ohio’s eight big utilities. Not liking that
number, the utilities came up with an $18
billion figure. The latest compromise is $11
billion. This number represents, in effect,
the excess of the plants’ book value over
their market value.

Wait a minute, says Samuel Randazzo, an
attorney for some industrial power users.
That $11 billion number is more than the
book value of all the plants. Can the utilities
lose more than their investment? Negotia-
tions are to continue.

“We are applying a political solution to an
economic problem,’” shrugs Ohio utility com-
missioner Craig Glazer. “All intellectual ar-
guments have been thrown out the window.
Now it comes down to who screams the loud-
est.

Expect further screaming as utilities enter
the deregulated market.

By Mr. ENZI (for himself and Mr.
THOMAS):

S. 1950. A bill to amend the Mineral
Leasing Act of 1920 to ensure the or-
derly development of coal, coalbed
methane, natural gas, and oil in the
Powder River Basin, Wyoming and
Montana, and for other purposes; to
the Committee on Energy and Natural
Resources.

THE POWDER RIVER BASIN RESOURCE
DEVELOPMENT ACT

Mr. ENZI. Mr. President, | rise today
to introduce the ‘““‘Powder River Basin
Resource Development Act of 1999.”
This legislation is designed to provide
a procedure for the orderly and timely
resolution of disputes between coal
producers and oil and gas operators in
the Powder River Basin in north-cen-
tral Wyoming and southern Montana.
This legislation is cosponsored by my
colleague from Wyoming, Senator
THOMAS.

Mr. President, the Powder River
Basin in Wyoming and southern Mon-
tana is one of the richest energy re-
source regions in the world. This area
contains the largest coal reserves in
the United States, providing nearly
thirty percent of America’s total coal
production. This region also contains
rich reserves of oil and gas, including
coalbed methane. Wyoming is the fifth
largest producer of natural gas in the
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county and the sixth largest producer
of crude oil. The Powder River Basin
plays an important role in the Wyo-
ming’s oil and gas production, and this
role promises to grow as the explo-
ration and production of coalbed meth-
ane increases over the next several
years. This region, and the State of
Wyoming as a whole, provides many of
the resources that heat our homes, fuel
our cans, generate electricity for our
computers, microwaves, and tele-
visions. In short, there is very little
that any of us do in a day that is not
affected by the resources of coal, oil,
and natural gas.

The production of these natural re-
sources is a vital part of the economy
of my home state of Wyoming. The pro-
duction of coal and oil and gas employs
more than 21,000 people in Wyoming.
The property taxes, severance taxes,
and state and federal royalties fund our
schools, our roads, and many of the
other services that are essential for the
functioning of our state. Since Wyo-
ming has no state income tax, our
State relies heavily on the minerals in-
dustry for our tax base.

Given the great importance both the
coal and oil and gas industries have to
Wyoming’s economy, the State of Wyo-
ming and the Federal Government have
tried to encourage concurrent develop-
ment in areas where it is feasible and
safe to do so. Unfortunately, this is not
always possible. This legislation is de-
signed to provide a procedure for the
fair and expeditious resolution of con-
flicts between oil and gas producers
and coal producers who have interests
on federal land in the Powder River
Basin in Wyoming and southern Mon-
tana.

Mr. President, this legislation sets
forth a reasonable procedure to resolve
conflicts between coal producers and
oil and gas producers when their min-
eral rights come into conflict because
of overlapping federal leasing. First,
this proposal requires that once a po-
tential conflict is identified, the par-
ties must attempt to negotiate an
agreement between themselves to re-
solve this conflict. Second, if the par-
ties are unable to come to an agree-
ment between themselves, either of the
parties may file a petition for relief in
U.S. district court in the district in
which the conflict is located. Third,
after such a petition is filed, the court
would determine whether an actual
conflict exists. Fourth, if the court de-
termines that a conflict does in fact
exist, the court would determine
whether the public interest, as deter-
mined by the greater economic benefit
of each mineral, is best served by sus-
pension of the federal coal lease or sus-
pension or termination of all or part of
the oil and gas lease. Fifth, a panel of
three experts would be assembled to de-
termine the value of the mineral of
lesser economic value. Each party to
the action; the oil and gas interest, the
coal interest, and the federal govern-
ment, would each appoint one of the
three experts. Finally, after the panel
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issues its final valuation report, the
court would enter an order setting the
compensation that is due the developer
who had to temporarily or perma-
nently forgo his development rights.
This compensation would be paid by
the owner of the mineral of greater
economic value. A credit against fed-
eral royalties would also be available
against the compensation price Iin a
limited number of situations where the
value of such compensation was not
foreseen in the original federal lease
bid.

Mr. President, the ‘‘Powder River
Basin Resource Development Act of
1999 has several benefits over the
present system. First, it requires par-
ties whose mineral interests may come
into conflict to attempt to negotiate
an agreement among themselves before
either one of them may avail them-
selves of the expedited resolution
mechanism. No such requirement ex-
ists today. Second, it directs the Sec-
retary of the Interior to encourage ex-
pedited development of federal min-
erals and that are leased pursuant to
the federal Mineral Leasing Act, that
exist in conflict areas, and which may
otherwise be lossed or bypassed. As
such, this legislation encourages full
and expeditious development of federal
resources in this narrow conflict area
where it is economically feasible and
safe to do so. Third and finally, this
bill provides an expeditious procedure
to resolve conflicts that cannot be
solved by the two parties alone, and it
does so in a manner that ensures that
any mineral owner will be fairly com-
pensated for any suspension or loss of
his mineral rights. In turn, this pro-
posal will prevent the serious economic
hardship to hundreds of families and
the State treasury that could occur if
mineral development is stalled for an
indefinite amount of time due to pro-
tracted litigation under the current
system.

Mr. President, this legislation builds
on legislation | introduced last year
with Senators THOMAS and BINGAMAN,
which passed Congress and was signed
into law last November. That bill, S.
2500, ensured that existing lease and
contract rights to coalbed methane
would not be terminated by a decision
from the 10th Circuit Court of Appeals
which concluded that coalbed methane
gas was reserved to the federal govern-
ment under earlier coal reservation
Acts. As it turned out, the Supreme
Court earlier this year realized we got
in right in our bill and held that the
coalbed methane was in fact a gas and
not a solid, and therefore was not re-
served to the government under earlier
coal reservation Acts. As such, the pro-
tections we provided in S. 2500 were
guaranteed to future as well as past oil
and gas leaseholders.

Mr. President, S. 2500 was an impor-
tant step in providing certainty and
resolution to the question of mineral
ownership in Wyoming, and throughout
the country. This bill, builds on last
year’s work by providing a means to
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resolve ongoing development conflicts
between owners of coal and oil and gas
in the Powder River Basin. It rep-
resents the result of nearly a year of
negotiations between the coal and coal-
bed producers, as well as the deep oil
and gas interests, on a method to fairly
reconcile mineral development dis-
putes when they occur because of mul-
tiple leasing by the federal govern-
ment. This bill has also incorporated
recommendations made by the Bureau
of Land Management. | look forward to
working with all the affected parties
during the second session of the 106th
Congress to pass legislation that will
put into place a reasonable, balanced
method to ensure that we receive the
best return on our valuable natural re-
sources in the Powder River Basin.

By Mr. SCHUMER (for himself
and Ms. COLLINS):

S. 1951. A bill to provide the Sec-
retary of Energy with authority to
draw down the Strategic Petroleum
Reserve when oil and gas prices in the
United States rise sharply because of
anticompetitive activity, and to re-
quire the President, through the Sec-
retary of Energy, to consult with Con-
gress regarding the sale of oil from the
Strategic Petroleum Reserve; to the
Committee on Energy and Natural Re-
sources.

OIL PRICE SAFEGUARD ACT

Ms. COLLINS. Mr. President, | rise
this afternoon to join my distinguished
colleague, Senator SCHUMER, in intro-
ducing legislation that provides an ef-
fective option to the President and the
Secretary of Energy to address the un-
fair, harmful manipulation in the glob-
al oil market. The Oil Price Safeguard
Act would help to moderate sharp
spikes in oil and gas prices caused by
price fixing and production quotas
through the judicious use of our enor-
mous petroleum reserves.

The global oil market is dominated
by an international cartel with the
ability to dramatically affect the price
of oil. The eleven member countries of
the Organization of Petroleum Export-
ing Countries known as OPEC supply
over 40 percent of the world’s oil and
possess 78 percent of the world’s total
proven crude oil reserves. Their control
of the world’s oil supply allows these
countries to collude to drive up the
price of oil. OPEC has power to domi-
nate the market and when it wields
this power, consumers lose. Mr. Presi-
dent, if OPEC operated in the United
States, the Department of Justice
would undoubtedly prosecute the cartel
for violation of U.S. anti-trust laws,
but the cartel is beyond the reach of
our antitrust enforcement.

To appreciate how much economic
power OPEC wields, it is helpful to re-
view the historical relationship be-
tween world oil prices and the U.S.
Gross Domestic Product. When OPEC
cuts production to increase profits, the
American consumer suffers, as does our
economy. Rising oil prices increase
transportation and manufacturing
costs, dampening economic growth.
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The chart behind me entitled, ““Oil is
a Vital Resource for the U.S. Econ-
omy,”” was prepared by the Energy In-
formation Administration of the De-
partment of Energy. On this chart,
world oil prices are represented by the
blue line, and U.S. Gross Domestic
Product is represented by the red line.
It is easy to see the inverse relation-
ship between the two. When world oil
prices are high, U.S. Gross Domestic
Product drops. For example, in the late
1970s and early 1980s, as the price of oil
climbed, the U.S. economy slumped
into a deep recession. Conversely, the
strength currently enjoyed by the U.S.
economy was until recently accom-
panied by low oil prices.

If these historical trends hold, the
current rise in crude oil prices is a seri-
ous threat to our economic prosperity.
This second chart entitled “EIA Crude
Oil Price Outlook,” shows that crude
oil prices have risen since January 1999
and are expected to continue rising
this winter. To a large extent, this
chart demonstrates the ability of
OPEC to drive the price of oil up. It is
chilling, that the Federal agency re-
sponsible for projecting energy prices
for the government is predicting that
the price of oil will be above $25 a bar-
rel into January of next year. This pre-
diction underscores the need for the
legislation Senator SCHUMER and | in-
troduce today.

The bottom line is that consumers,
as well as businesses, are hurt by ex-
pensive petroleum products. A rise in
crude oil prices increases the price of
home heating oil and gasoline. North-
ern states like Maine are particularly
hard hit by increased oil prices because
of the need to heat homes through long
cold winters. Since about 6 out of 10
Maine homes burn oil and the average
household uses 800 gallons annually in-
creases in oil prices have a dramatic
impact on the state’s population and
particularly on low-income families
and seniors.

A rural state like Maine is also hard
hit by increased gasoline prices at the
pump since rural residents often travel
further distances than those living in
urban or suburban areas. For example,
my constituents in Aroostook County
are currently paying close to $1.50 a
gallon for regular octane gasoline. At
the same time, higher petroleum prices
increase the cost of transporting oil
and gasoline to rural areas, like North-
ern Maine.

At a recent OPEC meeting, the mem-
ber nations reasserted their resolve to
maintain high crude oil prices through
production quotas. This is particularly
troubling considering that the Energy
Information Administration has pro-
jected that if New England experiences
a particularly cold winter, the price of
home heating oil could reach as high as
$1.20 per gallon. This is 50 percent high-
er than what New Englanders paid for
oil last year. Even if this winter has
normal weather, the Energy Informa-
tion Administration predicts signifi-
cantly increased oil prices due in large
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measure to the OPEC production re-
ductions. This chart, ‘““Crude and Dis-
tillate Price Outlook Higher than Last
Winter”” shows projections for steeply
increased prices in crude oil and, con-
sequently, home heating oil. As you
can see, prices have risen already and
are expected to reach levels higher
than those experienced during the win-
ter of 1996-97.

Even if our diplomatic efforts fail to
break OPEC’s choke-hold on the world
oil supply, we need not sit idly as oil
and gas prices rise well-beyond where
they would be in a normally-func-
tioning market.

The United States has a tool avail-
able to ease the sting of this unfair
market manipulation. The United
States owns the largest strategic re-
serve of crude oil in the world. The
Strategic Petroleum Reserve (SPR)
consists of roughly 571 million barrels
of crude oil held in salt caverns in
Texas and Louisiana. The Energy Pol-
icy and Conservation Act allows the
Secretary of Energy to sell oil from the
reserve if the President makes certain
findings set forth in the law. In order
to tap into the Reserve, the President
must determine that an emergency sit-
uation exists causing significant and
lasting reductions in the supply of oil
and severe price increases likely to
cause a major adverse impact on the
national economy. In the history of the
Reserve, the President has only made
this declaration once, during the Gulf
War.

The legislation | am proud to sponsor
with Senator SCHUMER today, who has
been a leader on this issue, will give
the President more flexibility in using
the Strategic Petroleum Reserve to
protect American consumers. Specifi-
cally, this measure will amend the En-
ergy Policy and Conservation Act to
authorize a draw down of the reserve
when the President finds that a signifi-
cant reduction in the supply of oil has
been caused by anti-competitive con-
duct. While many, myself included, be-
lieve that the President -currently
should consider ordering a draw down
to counteract OPEC’s latest market-
distorting production quotas, this leg-
islation will make it clear that he has
the power to do so. It will also ensure
that the proceeds from a draw-down of
the Reserve are used to replenish its
oil. The bill does by mandating that
the proceeds are deposited in a special
account designed for that purpose. We
want to give the President the author-
ity to use the SPR to restore market
discipline, but not to permanently de-
plete the reserve in the process.

To further encourage the use of the
SPR to offset harmful and uncompeti-
tive activities of foreign pricing car-
tels, the Oil Price Safeguard Act will
require the Secretary of Energy to con-
sult with Congress regarding the sale
of oil from the Reserve. If the price of
a barrel of crude exceeds 25 dollars for
a period greater than 14 days, the
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President, through the Secretary of
Energy, will be required to submit to
Congress a report within thirty days.
This report will have four parts. First,
it will detail the causes and potential
consequences of the price increase.
Second, it will provide an estimate of
the likely duration of the price in-
crease, based on analyses and forecasts
of the Energy Information Administra-
tion. Third, it will provide an analysis
of the effects of the price increase on
the cost of home heating oil. And
fourth, the report will provide a spe-
cific rationale for why the President
does or does not support a draw down
and distribution of oil from the SPR to
counteract anti-competitive behavior
in the oil market.

The bill we are introducing today
will grant important new authority to
the President to protect consumers
from the market-distorting behavior of
foreign cartels. It will require the
President to explain to Congress and
the American people why actions avail-
able to the President have not been ex-
ercised to protect consumers. | urge
my colleagues to join Senator SCHUMER
and me in working for expeditious pas-
sage of this important measure.

I yield to my colleague, the distin-
guished Senator from New York, so he
may provide further explanation of our
legislation. I commend him for his
leadership on this issue.

Mr. SCHUMER. | thank Senator CoL-
LINS from Maine for her leadership on
this issue. She has well represented her
constituents on an issue of great con-
cern. Like Maine, northern New York—
much of New York—is very concerned
with the prices of oil; not only gasoline
but some heating oil, which—just as it
is in Maine—is going through the roof
in New York as we come into this win-
ter season, which, thus far anyway, has
been colder than people have predicted.
I thank the Senator for garnering time
to talk about our legislation, and |
look forward to working with her on
this issue.

Two months ago, | wrote President
Clinton and Energy Secretary Richard-
son requesting that they look into the
possibility of releasing a modest
amount of oil from our Nation’s well-
stocked Strategic Petroleum Reserve. |
made this request not because the price
of crude oil was rising, but rather be-
cause global oil prices had recently
more than doubled, primarily due to
the new-found unity between OPEC
members and allies to uphold rigid sup-
ply quotas—not free market but rigid
supply quotas.

OPEC’s decision in September to
maintain the supply quotas meant the
daily global oil supply would remain
millions of barrels below last year’s
levels—and millions of barrels per day
below global demand. The effects this
decision would have on oil prices were
clear. Yesterday, my colleagues—Ilisten
to this—oil closed at nearly $26 a bar-
rel, and many industry experts now be-
lieve it will go to $30 or even $35 a bar-
rel this winter.
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Most industry and financial experts
believe oil prices above $25 per barrel
for an extended period will adversely
affect economic growth, even if you
come from Arizona; not only will it
raise your gasoline prices—you don’t
have to worry about home heating oil,
but $35 per barrel is clearly reces-
sionary.

The effects will be felt most among
the poor and elderly, both at the gas
pump and in a sharp increase in the
cost of home heating oil. It will effect
our manufacturing, transportation, as
well as other businesses that rely on
oil.

I don’t believe in interfering with
free markets. But these OPEC deci-
sions are not examples of fair economic
play. In fact, OPEC recently announced
that it would not even revisit the sup-
ply until March of 2000. With American
and global oil demand increasing, and a
cold winter forecast for North America,
OPEC’s continued supply quota could
have a severely detrimental effect on
the U.S. economy over the coming
months, and may very well throw sand
in the gears of the global economy.

Unfortunately, OPEC, with more
than 40 percent market share in the
global oil market, can have inordinate
power over the global economy.

So the question is, Should we rely on
the judgment of OPEC ministers to
make the right decision when it comes
to the American and the world econ-
omy? The answer is clearly no.

The next question is, What can we do
about it?

My colleague from Maine, Senator
CoLLINS, and | have worked together to
formulate what we believe is a reason-
able response policy by the U.S. Gov-
ernment to instances when foreign oil
producers collude to manipulate oil
prices to a level that will likely cause
a significant adverse impact on our
economy, not to mention gasoline,
which could go to a $1.60, $1.70, or even
higher a gallon, and home heating oil
that could go, in my part of the coun-
try, from $1 to $1.25 a gallon.

Here is how our legislation works. It
works within the parameters of the
1975 Energy Policy and Conservation
Act, which set up the U.S. Strategic
Petroleum Reserve and the Energy Pol-
icy Act of 1992, which described oil sup-
ply reductions leading to severe price
increases as a potential national emer-
gency.

We simply add a provision that al-
lows the Energy Secretary to order a
drawdown of the SPR when oil and gas
prices in the U.S. rise sharply because
of anticompetitive conduct of foreign
oil producers.

Qil supply can fall short for many
natural, market-based reasons. But
when the shortfall is due to opportun-
istic manipulations by foreign pro-
ducers, especially to the degree that it
will harm our economic well-being, we
have the right to act in our own de-
fense.

That is why our bill also requires the
administration to report to Congress
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within 30 days after the price of oil sus-
tains a price higher than $25 for more
than 2 weeks. This reporting require-
ment—which will get Congress more
involved in SPR policies—simply calls
for a comprehensive review of the
causes and likely consequences of the
price increase. It also requires the
President to explain why the adminis-
tration does or does not —we don’t
force his hand—support the drawdown
and distribution of oil from the SPR.

Before concluding, | want to make a
few things clear about this legislation.
First, it doesn’t attempt in any way to
bring oil prices down to what some
would call unreasonable levels. Most of
us believe oil prices were unrealisti-
cally low last winter, and that OPEC’s
initial supply cuts were an understand-
able strategy to achieve a better bal-
ance between global supply and de-
mand.

But to maintain the cuts despite the
price recovery and the projected
growth in demand amounts to nothing
less than price gouging.

OPEC is currently enjoying unity as
a cartel not seen since the early 1980s.

The bill also protects our national se-
curity by requiring that proceeds from
the sale of oil from the SPR be used
only to resupply the SPR, with profits
from sales remaining in the SPR ac-
count. Therefore, in the long run, we
are not going to deplete the oil reserve.
We are just going to use it to try to
bring oil prices to a reasonable level.

And with the SPR currently stocked
at 570 million barrels, we have more
than enough oil to release several hun-
dred thousand barrels a day in the
event of a supply crisis without under-
cutting our stockpile. This should be
more than sufficient to pressure oil
producers to increase their supply to
more realistically meet demand.

The bottom line is this legislation
would show foreign producers the U.S.
can and may well intervene when un-
fair markets threaten our domestic
economy. We will say loud and clear
our national economic health is a na-
tional security issue. That knowledge
may be sufficient to prevent OPEC
from extensive oil market manipula-
tions in the first place.

A signal to OPEC that we are willing
to use some of our strategic reserves to
stabilize oil prices is consistent with
the prudent long-term approach toward
maintaining a stable economy.

Mr. President, this legislation is a
measured, bipartisan response to a
vital economic issue. | look forward to
debating and passing this legislation
next year.

With that, | yield back my time to
the good Senator from Maine and
thank her for her leadership.

Ms. COLLINS. Mr. President, it has
been a pleasure to work with the Sen-
ator from New York on this issue.

By Mr. BINGAMAN (for himself,

Mr. THomPsSON, and Mr. KEN-
NEDY):

S. 1954. A bill to establish a com-

pensation program for employees of the
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Department of Energy, its contractors,
subcontractors, and beryllium vendors,
who sustained beryllium-related illness
due to the performance of their duty;
to establish a compensation program
for certain workers at the Paducah,
Kentucky, gaseous diffusion plant; to
establish a pilot program for exam-
ining the possible relationship between
workplace exposure to radiation and
hazardous materials and illnesses or
health conditions; and for other pur-
poses; to the Committee on Health,
Education, Labor, and Pensions.
ENERGY EMPLOYEES’ COMPENSATION ACT

Mr. BINGAMAN. Mr. President, | am
pleased to introduce today, along with
my colleagues, Senators THOMPSON and
KENNEDY, a bill to establish compensa-
tion programs for workers at Depart-
ment of Energy sites, contractors, and
vendors who are ill because they were
exposed to severe chemical and radio-
active hazards while on the job. This
bill, the Energy Employees’ Compensa-
tion Act, will recognize three of the
more egregious workplace hazards that
were allowed to exist over the years at
DOE facilities.

The first of these situations was the
exposure of workers at DOE sites and
vendors to beryllium, a metal that has
been used for the past 50 years in the
production of nuclear weapons. Even
very small amounts of exposure to be-
ryllium can result in the onset of
Chronic Beryllium Disease (CBD), an
allergic lung reaction resulting in lung
scarring and loss of lung function. The
only treatment is the use of steroids to
control the inflammation. There is no
cure. Once a person has been exposed to
beryllium, he or she has a lifelong risk
of developing CBD. While only 1 to 6
percent of exposed people will gen-
erally develop CBD, some work tasks
are associated with disease rates as
high as 16 percent. Beryllium was used
at 20 DOE sites, including sites in my
state of New Mexico. An estimated
20,000 workers may have been exposed,
including 1,000-1,500 in New Mexico. To
date, DOE screening programs have
identified 146 cases of CBD among cur-
rent and former workers, although the
number can be expected to grow. The
people who are affected by this disease
were typically blue-collar workers at
these facilities. They are not covered
by the federal workers’ compensation
system, and the various state workers’
compensation programs are not well
geared to deal with chronic occupa-
tional illnesses like CBD. | believe
that, since these workers became ex-
posed to beryllium while working in
the defense of their country, the coun-
try owes them something in return,
should they come down with Chronic
Beryllium Disease. That is why | will
fight to help the workers and their
families in New Mexico and elsewhere
through this part of the bill.

The second situation which this bill
seeks to remedy occurred at the DOE
Paducah Gaseous Diffusion Plant in
Kentucky. Here, workers were unknow-
ingly exposed to plutonium and other
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highly radioactive materials that were
present in recycled uranium sent to the
plant by the former Atomic Energy
Commission. The AEC and the man-
agers of the plant knew about this haz-
ard in the 1950s, but enhanced protec-
tion for workers at Paducah was not
implemented until 1992. This is an un-
believable and outrageous error. These
workers deserve full compensation for
the health effects of exposures that
they were subject to without their
knowledge.

The third situation that this bill ad-
dresses occurred to 55 workers at the
DOE’s East Tennessee Technology
Park, who also suffered exposures to
radiation and hazardous materials that
have resulted in occupational illness.
Through this provision, DOE can make
a grant of $100,000 to each worker, if
medical experts find that it is appro-
priate.

The Department of Energy, under
Secretary Richardson’s leadership, is
facing up to some of its past failures to
properly oversee worker health and
safety at its facilities. It is a tragedy
that we have to introduce and pass
bills like this one, particularly in cases
where it seems so clear that the prob-
lems could have been prevented. But
this bill is the right thing to do for
workers who served their country and
expected that they would be kept safe
from occupational injury. As the Con-
gress considers this bill, 1 hope that we
also remain vigilant to the ongoing
challenges to worker safety and health
at DOE facilities, particularly in the
parts of the Department that are being
reorganized as a result of legislation
we passed earlier this year.

I ask unanimous consent that a sec-
tion-by-section analysis be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SECTION-BY-SECTION ANALYSIS
TITLE I—ENERGY EMPLOYEES’
BERYLLIUM COMPENSATION ACT
SECTION 101. SHORT TITLE

This section designates this title as the
“Energy Employees’ Beryllium Compensa-
tion Act.”

SECTION 102. FINDINGS

Employees of the Department of Energy,
and employees of the Department’s contrac-
tors and vendors, have been, and currently
may be, exposed to harmful substances, in-
cluding dust particles or vapor of beryllium,
while performing duties uniquely related to
the Department of Energy’s nuclear weapons
production program. Exposure to dust par-
ticles or vapor of beryllium in this situation
may cause beryllium sensitivity and chronic
beryllium disease, and those who suffer be-
ryllium-related health conditions should
have uniform and adequate compensation.

SECTION 103. DEFINITIONS

This section provides the definitions of a
number of terms necessary to implement
this legislation. It also incorporates the defi-
nitions of multiple terms from the Federal
Employees’ Compensation Act, section 8101
of title, United States Code.

A beryllium vendor is defined as those ven-
dors known to have produced or provided be-
ryllium for the Department of Energy. The
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definition allows the Secretary of Energy to
add other vendors by regulation.

A covered employee is defined as an em-
ployee of entities that contracted with the
Department of Energy to perform certain
services at a Department of Energy facility
and an employee of a subcontractor. The def-
inition also includes an employee of a beryl-
lium vendor during a time when beryllium
was being processed and sold to the Depart-
ment of Energy. An employee of the federal
government is also a covered employee if the
employee may have been exposed to beryl-
lium at a Department of Energy facility or
that of a beryllium vendor.

Covered illness is defined as Beryllium
Sensitivity and Chronic Beryllium Disease.
The statute sets forth criteria by which the
existence of these conditions may be estab-
lished. Consequential injuries arising from
these conditions are also covered illnesses.

SECTION 104. REGULATORY AUTHORITY TO
REVISE DEFINITIONS

This section provides specific authority for
the Secretary of Energy to designate by reg-
ulation additional entities as beryllium ven-
dors for the purposes of this title. This sec-
tion also authorizes the Secretary of Energy
to provide by regulation additional criteria
through which a claimant may establish the
existence of a covered illness.

With regard to proposed subsection (a), it
is possible that new vendors of beryllium or
beryllium-related products will develop con-
tractual relationships with the Department
of Energy in the future; as these contractual
relationships develop, it will become nec-
essary to designate these vendors as ‘“‘beryl-
lium vendors’’ for the purposes of this title.

With respect to subsection (b), advances in
medical science and testing, and in the med-
ical field’s understanding of the harmful ef-
fects of exposure to beryllium, are expected
to occur. The definition of “‘covered illness”
in section 103(4) of this title represents the
understanding of the Department of Energy
of the current state of medical knowledge on
the demonstrated methods of establishing
beryllium sensitivity or chronic beryllium
disease. This subsection would allow the Sec-
retary of Energy to specify additional cri-
teria by which a claimant may establish ex-
istence of a covered illness.

SECTION 105. ADMINISTRATION

This section provides that the Secretary of
Energy may administer the program or may
enter into an agreement with another agen-
cy of the United States, such as the Depart-
ment of Labor, to administer the program.
The Department of Energy would reimburse
the other agency for its administrative serv-
ices.

SECTION 106. EXPOSURE TO BERYLLIUM IN THE

PERFORMANCE OF DUTY

In order to receive compensation under the
Energy Employees’ Beryllium Compensation
Act (EEBCA) for any condition related to ex-
posure to beryllium, a covered employee
must be determined to have been exposed to
beryllium in the performance of duty.

Subsection (a) of this section provides a re-
buttable presumption that employees of DOE
contractors (section 103(3)(A)) and federal
employees (section 103(3)(C)) who were em-
ployed at a DOE facility, or whose employ-
ment caused them to be present at a DOE or
a beryllium vendor’s facility, when beryl-
lium was present, were exposed to beryllium
in the performance of duty. To rebut the pre-
sumptions, substantial evidence would have
to be introduced into the record establishing
that the covered employee was not exposed
to beryllium or beryllium dust during the
employee’s presence at the facility.

With respect to employees of beryllium
vendors (section 103(3)(B)), subsection (b) of
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this section provides that these employees
have the burden of establishing by substan-
tial evidence exposure to beryllium that was
intended for sale to, or to be used by, the
DOE. Thus, to the extent that employees of
beryllium vendors adduce evidence of expo-
sure to beryllium or beryllium dust solely in
circumstances where the eventual product
was not intended for sale to, or use by, the
DOE, this evidence would not support a find-
ing that the employees were exposed to be-
ryllium in the performance of duty.
SECTION 107. COMPENSATION FOR DISABILITY OR
DEATH, MEDICAL SERVICES, AND VOCATIONAL
REHABILITATION

This section incorporates into this statute
the relevant provisions of the FECA regard-
ing payment of compensation and other ben-
efits for covered illnesses. Provisions incor-
porated by reference include FECA sections
regarding medical services and benefits (5
U.S.C. §8103); vocational rehabilitation
(888104 and 8111(b)); total (§8105) and partial
(8§8106) disability; schedule awards for perma-
nent impairment (888107-8109); augmented
compensation for dependents (§8110); addi-
tional compensation for services of attend-
ants (§8lll(a)); maximum and minimum
monthly payments (§8112); increase or de-
crease of basic compensation (§8113); wage-
earning capacity (§8115); three-day waiting
period (§8117); compensation in case of death
(88133); funeral expenses (§8134); lump-sum
payment (§8135); and cost-of-living adjust-
ment (§8146a (a) and (b)).

Subsection (b) of this section provides that
all of the compensation under this title will
come out of the Energy Employees’ Beryl-
lium Compensation Fund established pursu-
ant to section 120 of this title and is limited
to amounts available in that fund.

Subsection (c) of this section prohibits any
payment of compensation for any period
prior to the effective date of the title, except
for the retroactive lump-sum compensation
payment specified in section 111 of this title.

SECTION 108. COMPUTATION OF PAY

This section incorporates 5 U.S.C. §8114 re-
garding computation of pay into this title.
Subsection (b) of this section contains slight
wording changes from 5 U.S.C. §8114(d)(3) ne-
cessitated by the fact that not all covered
employees under this title are federal em-
ployees within the meaning of the FECA.

SECTION 109. LIMITATIONS ON RECEIVING
COMPENSATION

This section parallels, with some modifica-
tions, the restrictions on receipt of com-
pensation simultaneously with receipt of
other benefits for the same covered illness
set forth in 5 U.S.C. §8116. Subsections (a)
and (b) of section 109 contain the same prohi-
bitions against dual benefits sete forth in 5
U.S.C. §8116(a) and (b), and apply to federal
employees and beneficiaries whose benefit
derives from federal employees. Thus, indi-
viduals who are eligible to receive benefits
under this title may not simultaneously re-
ceive those benefits and an annuity from the
Office of Personnel Management, whether
such annuity is based on length of service or
disability. The election required by sub-
section (b) is not subject to the provisions of
section 110 regarding coordination of bene-
fits.

Subsection (c) applies only to federal em-
ployees awarded benefits under this title and
under FECA for the same covered illness or
death, and requires an election between the
two systems.

Once an informed election has been made,
the election is irrevocable.

Subsections (d) and (e) require an indi-
vidual eligible to receive benefits under this
title, and also eligible to receive benefits
under a state worker’s compensation system
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based on the same covered illness or death,
to elect either benefits under this title (sub-
ject to the reduction in benefits set forth in
section 110) or under the applicable state
workers’ compensation system, unless the
state workers’ compensation coverage was
secured by an insurance policy or contract,
and the Secretary of Energy specifically
waives the requirement to make an election.
An informed election under these two sub-
sections, once made, is irrevocable.

Subsection (f) requires a widow or widower
who would theoretically be eligible for bene-
fits derived from more than one husband or
wife to make an election of one benefit. The
provision prevents a potential duplication of
compensation benefits in unusual, but pre-
dictable, circumstances. An informed elec-
tion under this subsection, once made, is ir-
revocable.

SECTION 110. COORDINATION OF BENEFITS

This section provides for reduction of bene-
fits under this title if the claimant is award-
ed benefits under any state or federal work-
ers’ compensation system for the same cov-
ered illness or death. This section is intended
to prevent a double recovery by individuals
who have already received compensation for
illnesses covered by this title. Subsection (a)
of this section provides for a dollar-for-dollar
reduction of benefits under this title by the
amount of benefits received under this state
or federal workers’ compensation system,
less than reasonable costs of obtaining such
benefits. The determination of the reason-
able costs obtaining such benefits is a mat-
ter reserved to the Secretary of Energy.

Subsection (b) of this section provides
that, if the Secretary of Energy has granted
a waiver of the election requirement under
section 109(d)(2) of this title, the amount of
compensation benefits is reduced by eighty
percent of the net amount of any state work-
ers’ compensation benefits actually received
or entitled to be received in the future, after
deducting the claimant’s reasonable costs (as
determined by the Secretary of Energy) of
obtaining such benefits. Permitting an em-
ployee whose state workers’ compensation
remedy is secured by insurance to retain an
additional twenty percent of state benefits
provides an incentive for the employee to
seek such benefits in situations where the
Secretary of Energy has determined that it
is appropriate to waive the election require-
ment. In these circumstances; value may be
obtained for insurance policies purchased
prior to the enactment of this title.

SECTION 111. RETROACTIVE COMPENSATION

This section allows an eligible covered em-
ployee to elect to receive retroactive com-
pensation of $100,000, in lieu of any other
compensation under this title, if the em-
ployee was diagnosed, prior to October 1,
1999, as having a beryllium-related pul-
monary condition consistent with Chronic
Beryllium Disease and if the employee dem-
onstrates the existence of such diagnosis and
condition by medical documentation created
during the employee’s lifetime, at the time
of death, or autopsy.

When an employee who would have been el-
igible to elect to receive retroatice com-
pensation dies prior to making the election,
of any cause, the employee’s survivors may
make the election. The right to make an
election shall be afforded to survivors in the
order of precedence set forth in section 8109
of title 5, United States Code, which is based,
in essence, on proximity of family relation-
ship to the covered employee.

The employee or survivor must make the
election within 30 days after the date the
Secretary of Energy determined to award
compensation for total or partial disability
or within 30 days after the date that the Sec-
retary informs the employee or the employ-
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ee’s survivor of the right to make the elec-
tion, whichever is later, unless the Secretary
extends the time. Informed elections are ir-
revocable and binding on all survivors.

When an employee or a survivor has made
an election, no other payment of compensa-
tion may be made on account of any other
beryllium-releated illness.

A determination that the covered em-
ployee had ‘‘beryllium-related pulmonary
condition” does not constitute a determina-
tion that he or she had a covered illness.

Retroactive compensation is not subject to
a cost of living adjustment.

SECTION 112. EXCLUSIVITY OF REMEDY AGAINST
THE UNITED STATES, CONTRACTORS, AND SUB-
CONTRACTORS

This section provides that the benefits au-
thorized under this title are an exclusive
remedy for individuals against the United
States, DOE, and DOE contractors and sub-
contractors, except for proceedings under a
state or federal workers compensation stat-
ute, subject to sections 109 and 110 of this
title.

SECTION 113. ELECTION OF REMEDY AGAINST
BERYLLIUM VENDORS

This section provides that if an individual
elects to accept payment under this title, ac-
ceptance also will be an exclusive remedy
against beryllium vendors who have supplied
DOE with beryllium products, except for pro-
ceedings under a state or federal workers
compensation statute, subject to sections 109
and 110.

SECTION 114. CLAIM

This section adopts the requirements of a
claim in section 8121, title 5, United States
Code, which requires a claim to be in writing
and delivered or properly mailed to the Sec-
retary of Energy. The claim must be on an
approved form, contain all required informa-
tion, sworn, and accompanied by a physi-
cian’s certificate stating the nature of the
injury and the nature and probable extent of
the disability, although the Secretary may
waive these latter four requirements for rea-
sonable cause.

SECTION 115. TIME LIMITATION ON FILING A
CLAIM

This section limits the time for fling a
claim under this title.

SECTION 116. REVIEW OF AWARD

This section provides that the decisions of
the Secretary of Energy in allowing or deny-
ing any payment under this title are final,
and are not subject to judicial review or re-
view by another official of the United States.
For purposes of this section, decisions issued
by the Beryllium Compensation Appeals
Panel (to be established under regulations
authorized by section 122 of this title) are de-
cisions of the designee of the Secretary of
Energy, in the same way that the decisions
of the Employees’ Compensation Appeals
Board established under 5 U.S.C. §8149 are
decisions of the designee of the Secretary of
Labor.

SECTION 117. ASSIGNMENT OF CLAIM
This section is identical to 5 U.S.C. §8130.
SECTION 118. ADJUDICATION

Subsection (a) provides that, if the Sec-
retary of Energy establishes new criteria for
establishing coverage of a covered illness by
specifically promulgating a regulation pur-
suant to the authority granted by section
104(b) of this title, a claimant has the right
to request reconsideration of a decision
awarding or denying coverage. This provi-
sion is intended to permit a claimant whose
claim was properly denied under the criteria
in effect at the time of the initial denial to
seek and obtain reconsideration based on the
new criteria, notwithstanding the fact that,
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under the administrative appeal rights con-
tained in this title, the claimant would not
be entitled to reconsideration.

Subsection (b) incorporates into this title
FECA provisions regarding physical exami-
nations (§123); findings and awards (§8124);
misbehavior at proceedings (§8125); sub-
poenas, oaths, and examination of witnesses
(88126); representation and attorney’s fees
(88127); reconsideration (§8128); and recovery
of overpayments (§8129).

SECTION 119. SUBROGATION OF THE UNITED
STATES

This section incorporates the provisions of
5 U.S.C. §§8131 and 8132 into this title. Based
on these provisions, the United States has
the same statutory right of reimbursement
of the compensation payable under this title
against the proceeds of any recovery from a
responsible third party tortfeasor as that set
forth in the FECA.

Subsection (c) notes that, for purposes of
this title, the last sentence of 5 U.S.C.
§8131(a) that an ‘“‘employee required to ap-
pear as a party or witness in the prosecution
of such an action [against a third party] is in
an active duty status while so engaged” ap-
plies only to federal employees covered
under this title, as defined in section
103(3)(C).

SECTION 120. ENERGY EMPLOYEES BERYLLIUM

COMPENSATION FUND

This section creates in the U.S. Treasury
the Energy Employees’ Beryllium Compensa-
tion Fund, which consists of amounts appro-
priated to it or transferred to it from other
DOE accounts and amounts that otherwise
accrue to it under this title. Amounts in the
Fund may be used for the payment of com-
pensation and other benefits and expenses
authorized by this title and for payment of
administrative expenses.

SECTION 121. FORFEITURE OF BENEFITS BY
CONVICTED FELONS

Any individual convicted of violating sec-
tion 1920 of title 18, United States Code,
which prohibits false statements to obtain
federal employees’ compensation, or any
other federal or state criminal statute relat-
ing to fraud in the application or receipt of
any benefits under the title, or any other
workers’ compensation Act, shall forfeit (as
of the date of conviction) any benefits for
any injury occurring on or before the date of
the conviction. This forfeiture is in addition
to any action of the Secretary of Energy
under two other provisions of the FECA that
have been incorporated into this title. Sec-
tion 8106 of title 5, United States Code, pro-
vides that an employee who fails to make a
required report or knowingly understates
earnings forfeits compensation for any pe-
riod for which the report was required. Sec-
tion 8129 provides for the recovery of over-
payments made to an individual due to a
mistake in fact or law by decreasing later
payments.

Except for payments to dependents as cal-
culated under section 8133 of title 5, United
States Code, an individual confined for the
commission of a felony may not receive ben-
efits during the period of incarceration or
retroactively after release.

State and federal governments must make
available to the Secretary of Energy, upon
written request, the names and social secu-
rity numbers of individuals who are incarcer-
ated for felony offenses.

SECTION 122. REGULATIONS—BERYLLIUM
COMPENSATION APPEALS PANEL

This section, modeled after 5 U.S.C. §8149,
authorizes the Secretary of Energy to pro-
vide by regulation for the creation of the Be-
ryllium Compensation Appeals Panel. This
panel is intended to have the same adjudica-
tory authority over appeals from adverse de-
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terminations of claims under this title that
the Employees’ Compensation Appeals Board
exercises over appeals from adverse deter-
minations of claims under the FECA.
SECTION 123. CIVIL SERVICE RETENTION RIGHTS

This section provides that a federal em-
ployee who meets the definition of a covered
employee within the meaning of section
103(3)(C) of this title has the same civil serv-
ice retention rights as are applicable to fed-
eral employees by virtue of the provisions of
5 U.S.C. §8151. Civil Service retention rights
are administered by the Office of Personnel
Management; as with 5 U.S.C. §8151, see
Charles J. McQuistion, 37 ECAB 193 (1985),
this section is intended to be administered,
enforced, and interpreted by OPM.

SECTION 124. ANNUAL REPORT

This section provides that the Secretary of
Energy will prepare a report with respect to
the administration of this title on a fiscal
year basis, and will submit this report to
Congress.

SECTION 125. AUTHORIZATION OF
APPROPRIATIONS

This section authorizes appropriations and
authorizes transfers from other DOE ac-
counts, to the extent provided in advance in
appropriations Acts, to carry out the pur-
poses of this title. This section also provides
that the Secretary limit the amount for the
payment of compensation and other benefits
to an amount not in excess of the sum of the
appropriations to the Fund and amounts
made available by transfer to the Fund.

SECTION 126. CONSTRUCTION

This section provides that any amend-
ments to provisions of the Federal Employ-
ees’ Compensation Act, 5 U.S.C. §§8101-8151,
which have been incorporated by reference
into this title, will also be effective to pro-
ceedings under this title.

SECTION 127. CONFORMING AMENDMENTS

This section makes conforming amend-
ments to criminal provisions of the United
States Code (18 U.S.C. §§1920, 1921, and 1922).

SECTION 128. EFFECTIVE DATE

This section provides that the title is effec-
tive upon enactment, and applies to all
claims, civil actions, and proceedings ‘‘pend-
ing on, or filed on or after, the date of the
enactment’ of this title. Because compensa-
tion under this title constitutes a covered
employee’s exclusive remedy against the
United States, and DOE’s contractors and
subcontractors, any claim against the
United States (under the Federal Tort
Claims Act) or against any of the other
above-referenced entities that has not been
reduced to a final judgment before the date
is barred by this title.

TITLE II—_ENERGY EMPLOYEES PILOT

PROJECT ACT

SECTION 201. SHORT TITLE

This section designates this Act as the
“Energy Employees Pilot Project Act.”

SECTION 202. PILOT PROJECT

This section directs the Secretary of En-
ergy to conduct a pilot program to examine
the possible relationship between workplace
exposures to radiation, hazardous materials,
or both and occupational illness or other ad-
verse health conditions.

SECTION 203. PHYSICIANS PANEL

This section requires a panel of physicians
who specialize in health conditions related
to occupational exposure to radiation and
hazardous materials to issue a report which
examines whether 55 current and former em-
ployees of the Department of Energy’s East
Tennessee Technology Park may have sus-
tained any illness or health condition as a
result of their employment.
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SECTION 204. SECRETARY OF ENERGY FINDING
The contractor is required by this section

to provide the report of the panel to the Sec-

retary of Energy, who will determine wheth-

er any of the employees who are covered by

the report may have sustained an adverse

health condition from their employment.

SECTION 205. AWARD

If the Secretary of Energy makes a posi-
tive finding under section 204 concerning an
employee, the employee may receive an
award of $100,000. If the employee is eligible
for an award under title I, the employee may
elect to receive payment under this title in
place of compensation under title I.

SECTION 206. ELECTION

This section provides that the employee is
to make the election under section 205 with-
in a certain period of time. Informed elec-
tions are irrevocable and binding on all sur-
vivors.

SECTION 207. SURVIVOR’S ELECTION

If an individual dies before making the
election, the employee’s survivor may make
the election. The right to make an election
shall be afforded to survivors in the order of
precedence set forth in section 8109 of title 5,
United States Code, which is based, in es-
sence, on proximity of family relationship to
the covered employee.

SECTION 208. STATUS OF AWARD

An award is not income under the Internal
Revenue Code.

SECTION 209. PAYMENT IN FULL SETTLEMENT OF
CLAIMS AGAINST THE UNITED STATES, CON-
TRACTORS, AND SUBCONTRACTORS
This section provides that employees at

the facility eligible for benefits under this

title can elect which remedy to pursue. If
they elect to proceed under this title, then
acceptance of payment under this title will
be in full settlement of all claims against

the United States, DOE, a DOE contractor, a

DOE subcontractor, or an employee, agent,

or assign of one of them arising out of the

condition for which the payment was made,
except that the employee would retain the
right to proceed under a state workers com-
pensation statute, subject to the reduction-
of-benefits provision of subsection (c). Under

that subsection, the benefits awarded to a

claimant under this title would be reduced

by the amount of any other payments re-
ceived by that claimant because of the same
illness or adverse health condition, exclud-

ing payments for medical expenses under a

workers’ compensation system.

SECTION 210. SUBROGATION

This section sets out the conditions under
which the United States is subrogated to a
claim.

SECTION 211. AUTHORIZATION OF APPROPRIATION

This section authorizes appropriations for
the program and provides that authority
under this title to make payments is effec-
tive in any fiscal year only to the extent, or
in the amounts, provided in advance in an
appropriation Act

TITLE NI—PADUCAH EMPLOYEES’
EXPOSURE COMPENSATION ACT
SECTION 301. SHORT TITLE

This section designates this Act as the
“Paducah Employees’ Exposure Compensa-
tion Act.”

SECTION 302. DEFINITIONS

This section defines a number of terms
necessary to implement this legislation, in-
cluding ‘““Paducah employee” and ‘‘specified
disease”’

SECTION 303. PADUCAH EMPLOYEES’ EXPOSURE

COMPENSATION FUND

This section establishes in the Treasury of
the United States the Paducah Employee’s
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Exposure Compensation Fund. The amounts
in the fund are available for expenditure by
the Attorney General under section 305, and
the Fund terminates 22 years after the date
of enactment of this title. This section also
authorizes appropriations to the Fund in the
sums necessary to carry out the purposes of
the title and provides that authority under
this Act to enter into contracts or to make
payments is not effective in any fiscal year
except to the extent, or in the amounts, pro-
vided in advance in appropriations Acts.
SECTION 304. ELIGIBLE EMPLOYEES

This section sets forth who is eligible to
receive compensation under this title and
provides that an eligible employee who files
a claim that the Attorney General deter-
mines meets the requirements of this title,
receives $100,000 as compensation.

A person eligible for compensation is a Pa-
ducah employee (as defined under section
302(2)) who was employed at the Paducah,
Kentucky, gaseous diffusion plant for at
least one year during the period beginning
on January 1, 1953, and ending on February 1,
1992, who during that period was monitored
through the use of dosimetry badges for ex-
posure at the plant to radiation from gamma
rays or who worked in a job that, as deter-
mined by regulation, led to exposure at the
plant to radioactive contaminants, including
plutonium contaminants; and who submits
written medical documentation as to having
contracted a specified disease after begin-
ning employment at the plant during the in-
dicated period and after being monitored or
beginning work at a job that could have led
to exposure as specified.

SECTION 305. DETERMINATION AND PAYMENT OF
CLAIMS

Generally, this section sets forth the pro-
cedures for filing claims, authority for the
Attorney General to consider claims and
make compensation payments, consequences
of payment of a claim, cost of administering
the program, and appeals procedures.

Subsection (a) provides that the Attorney
General establish procedures whereby indi-
viduals may submit claims for payment
under this title.

Subsection (b) provides that the Attorney
General determine whether a claim filed
under this title meets the requirements of
the title. It also provides for consultation
with the Surgeon General and the Secretary
of Energy in certain instances.

Subsection (c) provides that the Attorney
General pay, from amounts available in the
Fund, claims filed under this title that the
Attorney General determines meet the re-
quirements of this title. This subsection also
sets out the conditions under which pay-
ments are offset and the United States is
subrogated to a claim. It also provides for
payment to the survivor of a Paducah em-
ployee who is deceased at the time of pay-
ment under this section.

Subsection (d) provides that the Attorney
General complete the determination on each
claim not later than twelve months after the
claim is so filed. The Attorney General may
request from any claimant, or from any indi-
vidual or entity on behalf of any claimant,
additional information or documentation
necessary to complete the determination.

Subsection (e) provides that employees at
the Paducah facility eligible for benefits
under this title can elect which remedy to
pursue. If they elect to proceed under this
title, then acceptance of payment under this
title will be in full settlement of all claims
against the United States, DOE, a DOE con-
tractor, a DOE subcontractor, or an em-
ployee, agent, or assign of one of them aris-
ing out of the illness for which the payment
was made, except for claims in an adminis-
trative or judicial proceeding under a state
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workers’ compensation statute, subject to
the reduction-of-benefits provision of sub-
paragraph (3). Under that subparagraph, the
benefits awarded to a claimant under this
title would be reduced by the amount of any
other payments received by that claimant
because of the same specified illness, exclud-
ing payments for medical expenses under a
workers’ compensation system.

Subsection (f) sets forth how costs of ad-
ministering the title are paid.

Subsection (g) provides that the duties of
the Attorney General under this section
cease when the Fund terminates.

Subsection (h) provides that amounts paid
to an individual under this section are not
subject to federal income tax under the in-
ternal revenue laws of the United States; are
not included as income or resources for pur-
poses of determining eligibility to receive
benefits described in section 3803(c)(2)(C) of
title 31, United States Code or the amount of
these benefits; and are not subject to offset
under section 3701 et seq. of title 31, United
States Code.

Subsection (i) provides that the Attorney
General may issue the regulations necessary
to carry out this title.

Subsection (j) provides that regulations,
guidelines, and procedures to carry out this
title shall be issued not later than 270 days
after the date of enactment of this title.

Subsection (k) sets forth administrative
appeals procedures and procedures for judi-
cial review.

SECTION 306. CLAIMS NOT ASSIGNABLE OR
TRANSFERABLE

This section provides that a claim cog-
nizable under this title is not assignable or
transferable.

SECTION 307. LIMITATIONS ON CLAIMS

This section provides that claim to which
this title applies shall be barred unless the
claim is filed within 20 years after the date
of the enactment of this title.

SECTION 308. ATTORNEY FEES

This section limits the amount of attorney
fees for services rendered in connection with
a claim under this title to no more than 10
percent of a payment made on the claim. An
attorney who violates this section shall be
fined not more than $5,000.

SECTION 309. CERTAIN CLAIMS NOT AFFECTED BY
AWARDS OF DAMAGES

This section provides that a payment made
under this title shall not be considered as
any form of compensation or reimbursement
for a loss for purposes of imposing liability
on the individual receiving the payment, on
the basis of this receipt; to repay any insur-
ance carrier for insurance payments. A pay-
ment under this title does not affect any
claim against an insurance carrier with re-
spect to insurance.

ADDITIONAL COSPONSORS

S. 88
At the request of Mr. BUNNING, the
name of the Senator from North Da-
kota (Mr. CONRAD) was added as a co-
sponsor of S. 88, a bill to amend title
XIX of the Social Security Act to ex-
empt disabled individuals from being
required to enroll with a managed care
entity under the medicaid program.
S. 345
At the request of Mr. ALLARD, the
name of the Senator from Oregon (Mr.
WYDEN) was added as a cosponsor of S.
345, a bill to amend the Animal Welfare
Act to remove the limitation that per-
mits interstate movement of live birds,
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for the purpose of fighting, to States in
which animal fighting is lawful.
S. 505
At the request of Mr. GRASSLEY, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 505, a bill to give gifted
and talented students the opportunity
to develop their capabilities.
S. 751
At the request of Mr. LEAHY, the
name of the Senator from New Jersey
(Mr. LAUTENBERG) was added as a co-
sponsor of S. 751, a bill to combat nurs-
ing home fraud and abuse, increase pro-
tections for victims of telemarketing
fraud, enhance safeguards for pension
plans and health care benefit programs,

and enhance penalties for crimes
against seniors, and for other purposes.
S. 761

At the request of Mr. ABRAHAM, the
name of the Senator from New Hamp-
shire (Mr. SMITH) was added as a co-
sponsor of S. 761, a bill to regulate
interstate commerce by electronic
means by permitting and encouraging
the continued expansion of electronic
commerce through the operation of
free market forces, and for other pur-
poses.

S. 961

At the request of Mr. HARKIN, his
name was added as a cosponsor of S.
961, a bill to amend the Consolidated
Farm And Rural Development Act to
improve shared appreciation arrange-
ments.

S. 1187

At the request of Mr. DORGAN, the
names of the Senator from Utah (Mr.
BENNETT), and the Senator from Alas-
ka (Mr. STEVENS) were added as co-
sponsors of S. 1187, a bill to require the
Secretary of the Treasury to mint
coins in commemoration of the bicen-
tennial of the Lewis and Clark Expedi-
tion, and for other purposes.

S. 1272

At the request of Mr. NICKLES, the
name of the Senator from Louisiana
(Mr. BREAUX) was added as a cosponsor
of S. 1272, a bill to amend the Con-
trolled Substances Act to promote pain
management and palliative care with-
out permitting assisted suicide and eu-
thanasia, and for other purposes.

S. 1384

At the request of Mr. KOHL, the name
of the Senator from Louisiana (Mr.
BREAUX) was added as a cosponsor of S.
1384, a bill to amend the Public Health
Service Act to provide for a national
folic acid education program to pre-
vent birth defects, and for other pur-
poses.

S. 1452

At the request of Mr. SHELBY, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 1452, a bill to modernize
the requirements under the National
Manufactured Housing Construction
and Safety Standards of 1974 and to es-
tablish a balanced consensus process
for the development, revision, and in-
terpretation of Federal construction
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and safety standards for manufactured
homes.
S. 1526
At the request of Mr. ROCKEFELLER,
the name of the Senator from Con-
necticut (Mr. DoDD) was added as a co-
sponsor of S. 1526, a bill to amend the
Internal Revenue Code of 1986 to pro-
vide a tax credit to taxpayers investing
in entities seeking to provide capital
to create new markets in low-income
communities.
S. 1547
At the request of Mr. BURNS, the
name of the Senator from New Jersey
(Mr. LAUTENBERG) was added as a co-
sponsor of S. 1547, a bill to amend the
Communications Act of 1934 to require
the Federal Communications Commis-
sion to preserve low-power television
stations that provide community
broadcasting, and for other purposes.
S. 1557
At the request of Mr. KERREY, the
name of the Senator from Virginia (Mr.
RoBB) was added as a cosponsor of S.
1557, a bill to amend the Internal Rev-
enue Code of 1986 to codify the author-
ity of the Secretary of the Treasury to
issue regulations covering the prac-
tices of enrolled agents.
S. 1579
At the request of Ms. SNOWE, the
name of the Senator from Vermont
(Mr. JEFFORDS) was added as a cospon-
sor of S. 1579, a bill to amend title 38,
United States Code, to revise and im-
prove the authorities of the Secretary
of Veterans Affairs relating to the pro-
vision of counseling and treatment for
sexual trauma experienced by veterans.
S. 1592
At the request of Mr. DURBIN, the
name of the Senator from New Jersey
(Mr. LAUTENBERG) was added as a co-
sponsor of S. 1592, a bill to amend the
Nicaraguan Adjustment and Central
American Relief Act to provide to cer-
tain nationals of El Salvador, Guate-
mala, Honduras, and Haiti an oppor-
tunity to apply for adjustment of sta-
tus under that Act, and for other pur-
poses.
S. 1680
At the request of Mr. ASHCROFT, the
name of the Senator from Vermont
(Mr. JEFFORDS) was added as a cospon-
sor of S. 1680, a bill to provide for the
improvement of the processing of
claims for veterans compensation and
pensions, and for other purposes.
S. 1762
At the request of Mr. COVERDELL, the
name of the Senator from Georgia (Mr.
CLELAND) was added as a cosponsor of
S. 1762, a bill to amend the Watershed
Protection and Flood Prevention Act
to authorize the Secretary of Agri-
culture to provide cost share assistance
for the rehabilitation of structural
measures constructed as part of water
resources projects previously funded by
the Secretary under such Act or re-
lated laws.
S. 1798
At the request of Mr. REID, his name
was added as a cosponsor of S. 1798, a
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bill to amend title 35, United States
Code, to provide enhanced protection
for investors and innovators, protect
patent terms, reduce patent litigation,
and for other purposes.
S. 1803
At the request of Mr. RoBB, the
names of the Senator from Connecticut
(Mr. DopbD) and the Senator from New
Jersey (Mr. TORRICELLI) were added as
cosponsors of S. 1803, a bill to amend
the Internal Revenue Code of 1986 to
extend permanently and expand the re-
search tax credit.
S. 1812
At the request of Mr. WARNER, the
name of the Senator from Maine (Ms.
CoLLINS) was added as a cosponsor of S.
1812, a bill to establish a commission
on a nuclear testing treaty, and for
other purposes.
S. 1814
At the request of Mr. SMITH, the
name of the Senator from New Hamp-
shire (Mr. GREGG) was added as a co-
sponsor of S. 1814, a bill to establish a
system of registries of temporary agri-
cultural workers to provide for a suffi-
cient supply of such workers and to
amend the Immigration and Nation-
ality Act to streamline procedures for
the admission and extension of stay of
nonimmigrant agricultural workers,
and for other purposes.
S. 1823
At the request of Mr. DEWINE, the
name of the Senator from Mississippi
(Mr. CoCcHRAN) was added as a cospon-
sor of S. 1823, a bill to revise and ex-
tend the Safe and Drug-Free Schools
and Communities Act of 1994.

S. 1825
At the request of Mr. ROCKEFELLER,
the names of the Senator from

Vermont (Mr. JEFFORDS) and the Sen-
ator from Maine (Ms. SNOWE) were
added as cosponsors of S. 1825, a bill to
empower telephone consumers, and for
other purposes.
S. 1900

At the request of Mr. LAUTENBERG,
the names of the Senator from Cali-
fornia (Mrs. FEINSTEIN), the Senator
from Rhode Island (Mr. REED), and the
Senator from Minnesota (Mr.
WELLSTONE) were added as cosponsors
of S. 1900, a bill to amend the Internal
Revenue Code of 1986 to allow a credit
to holders of qualified bonds issued by
Amtrak, and for other purposes.

S. 1911

At the request of Mrs. HUTCHISON, her
name was added as a cosponsor of S.
1911, a bill to conserve Atlantic highly
migratory species of fish, and for other
purposes.

SENATE RESOLUTION 106

At the request of Mr. DOMENICI, the
name of the Senator from Illinois (Mr.
DURBIN) was added as a cosponsor of
Senate Resolution 106, a resolution to
express the sense of the Senate regard-
ing English plus other languages.

SENATE RESOLUTION 128

At the request of Mr. COCHRAN, the

names of the Senator from New Mexico
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(Mr. BINGAMAN), the Senator from Indi-
ana (Mr. BAYH), and the Senator from
Oregon (Mr. SMITH) were added as co-
sponsors of Senate Resolution 128, a
resolution designating March 2000, as
“Arts Education Month.”’

SENATE RESOLUTION 217

At the request of Mr. HUTCHINSON,
the names of the Senator from Maine
(Ms. SNOWE), the Senator from Wash-
ington (Mr. GORTON), the Senator from
Georgia (Mr. COVERDELL), and the Sen-
ator from Minnesota (Mr. WELLSTONE)
were added as cosponsors of Senate
Resolution 217, a resolution relating to
the freedom of belief, expression, and
association in the People’s Republic of
China.

SENATE RESOLUTION 227

At the request of Mr. BRYAN, the
names of the Senator from Nebraska
(Mr. KERREY) and the Senator from
Wisconsin (Mr. FEINGOLD) were added
as cosponsors of Senate Resolution 227,
a resolution expressing the sense of the
Senate in appreciation of the National
Committee for Employer Support of
the Guard and Reserve.

At the request of Mr. SANTORUM, his
name was added as a cosponsor of Sen-
ate Resolution 227, supra.

AMENDMENT NO. 2667

At the request of Mr. FEINGOLD the
names of the Senator from Minnesota
(Mr. WELLSTONE), the Senator from
Wisconsin (Mr. KoHL), and the Senator
from North Carolina (Mr. EDWARDS)
were added as cosponsors of Amend-
ment No. 2667 intended to be proposed
to S. 625, a bill to amend title 11,
United States Code, and for other pur-
poses.

SENATE CONCURRENT RESOLU-
TION 74—RECOGNIZING THE
UNITED STATES BORDER PA-
TROL’S 75 YEARS OF SERVICE
SINCE ITS FOUNDING

Mrs. HUTCHISON (for herself, Mr.
ABRAHAM, Mr. KyL, and Mr. GRAMM)
submitted the following concurrent
resolution; which was referred to the
Committee on the Judiciary:

S. CON. REs. 74

Whereas the Mounted Guard was assigned
to the Immigration Service under the De-
partment of Commerce and Labor from 1904
to 1924;

Whereas the founding members of this
Mounted Guard included Texas Rangers,
sheriffs, and deputized cowboys who pa-
trolled the Texas frontier looking for smug-
glers, rustlers, and people illegally entering
the United States;

Whereas following the Department of
Labor Appropriation Act of May 28, 1924, the
Border Patrol was established within the Bu-
reau of Immigration, with an initial force of
450 Patrol Inspectors, a yearly budget of $1
million, and $1,300 yearly pay for each Patrol
Inspector, with each patrolman furnishing
his own horse;

Whereas changes regarding illegal immi-
gration and increases of contraband alcohol
traffic brought about the need for this young
patrol force to have formal training in bor-
der enforcement;
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Whereas during the Border Patrol’s 75-year
history, Border Patrol Agents have been dep-
utized as United States Marshals on numer-
ous occasions;

Whereas the Border Patrol’s highly trained
and motivated personnel have also assisted
in controlling civil disturbances, performing
National security details, aided in foreign
training and assessments, and responded
with security and humanitarian assistance
in the aftermath of numerous natural disas-
ters;

Whereas the present force of over 8,000
agents, located in 146 stations under 21 sec-
tors, is responsible for protecting more than
8,000 miles of international land and water
boundaries;

Whereas, with the increase in drug-smug-
gling operations, the Border Patrol has also
been assigned additional interdiction duties,
and is the primary agency responsible for
drug interdiction between ports-of-entry;

Whereas Border Patrol agents have a dual
role of protecting the borders and enforcing
immigration laws in a fair and humane man-
ner; and

Whereas the Border Patrol has a historic
mission of firm commitment to the enforce-
ment of immigration laws, but also one
fraught with danger, as illustrated by the
fact that 86 agents and pilots have lost their
lives in the line of duty—6 in 1998 alone:
Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That Congress recog-
nizes the historical significance of the
United States Border Patrol’s founding and
its 75 years of service to our great Nation.

SENATE CONCURRENT RESOLU-
TION 75—EXPRESSING THE
STRONG OPPOSITION OF CON-
GRESS TO THE CONTINUED
EGREGIOUS VIOLATIONS OF
HUMAN RIGHTS AND THE LACK
OF PROGRESS TOWARD THE
ESTABLISHENT OF DEMOCRACY
AND THE RULE OF LAW IN
BELARUS AND CALLING ON
PRESIDENT ALEXANDER
LUKASHENKA TO ENGAGE IN
NEGOTIATONS WITH THE REP-
RESENTATIVES OF THE OPPOSI-
TION AND TO RESTORE THE
CONSTITUTIONAL RIGHTS OF
THE BELARUSIAN PEOPLE

Mr. DURBIN (for himself and Mr.
CAMPBELL) submitted the following
concurrent resolution; which was re-
ferred to the Committee on Foreign
Relations:

S. CoN. RES. 75

Whereas the United States has a vital in-
terest in the promotion of democracy abroad
and supports democracy and economic devel-
opment in Belarus;

Whereas in the Fall of 1996, President
Lukashenka devised a controversial ref-
erendum to impose a new constitution on
Belarus and abolish the Parliament, replac-
ing it with a rubber-stamp legislature;

Whereas Lukashenka illegally extended his
own term of office to 2001 by an illegitimate
referendum;

Whereas Belarus has effectively become an
authoritarian police state, where human
rights are routinely violated;

Whereas Belarusian economic development
is stagnant and living conditions are deplor-
able;

Whereas in May 1999, the Belarusian oppo-
sition challenged Lukashenka’s unconstitu-
tional lengthening of his term by staging al-
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ternative presidential elections, unleashing
the government crackdown;

Whereas the leader of the opposition,
Simyon Sharetsky, was forced to flee
Belarus to the neighboring Baltic state of
Lithuania in fear for his life;

Whereas several leaders of the opposition—
Viktor Gonchar, Yuri Krasovsky, Yuri
Zakharenka, Tamara Vinnikova, and other
members of the opposition, have dis-
appeared;

Whereas the Belarusian authorities harass
and persecute the independent media and
work to actively suppress the freedom of
speech;

Whereas the former Prime Minister Mi-
khail Chygir, who was a candidate in the op-
position’s alternative presidential elections
in May 1999, has been held in the pretrial de-
tention on trumped up charges since April
1999;

Whereas President Lukashenka’s govern-
ment provoked the clashes between riot po-
lice and the demonstrators at the October 17,
1999, ““Freedom March’, which resulted in in-
juries to demonstrators and scores of illegal
arrests;

Whereas President Lukashenka addressed
a session of the Russian State Duma on Oc-
tober 26, 1999, advocating a merger between
Russia and Belarus; and

Whereas Anatoly Lebedko, Chairman of
the Committee for International Affairs of
the Supreme Soviet of the Republic of
Belarus, Nikolay Statkevich, leader of the
Social Democratic Party, and Valery
Shchukin, Deputy of the Supreme Council,
were arrested and imprisoned for taking part
in the Freedom March: Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That the Congress—

(1) condemns the current Belarusian re-
gime;

(2) further condemns the arrests of Anatoly
Lebedko, Nikolay Statkevich, and Valery
Shchukin;

(3) is gravely concerned about the dis-
appearances of Viktor Gonchar, Yuri
Krasovsky, Yuri Zakharenka, Tamara
Vinnikova, and other members of the opposi-
tion;

(4) calls for immediate dialogue between
President Lukashenka and the Consultative
Council of Belarusian opposition and the res-
toration of a civilian, democratically elected
government in Belarus;

(5) calls for a duly constituted national
legislature, the rule of law, and an inde-
pendent judiciary;

(6) urges President Lukashenka to respect
the human rights of all Belarusian citizens,
including those members of the opposition
who are currently being illegally detained in
violation of their constitutional rights;

(7) further urges President Lukashenka to
make good on his promise to hold free par-
liamentary elections in 2000;

(8) supports the appeal by the Consultative
Council of Belarusian opposition parties to
the Government of Russia, the State Duma,
and the Federation Council for a cessation of
support for Lukashenka’s regime;

(9) calls on the international community
to support the opposition by continuing to
meet with the legitimately elected par-
liament; and

(10) calls on the President of the United
States to continue to—

(A) fund travel to the United States by the
Belarusian opposition figures;

(B) provide funding for the nongovern-
mental organizations in Belarus; and

(C) support information flows into Belarus.

e Mr. DURBIN. Mr. President, in 1996,
President Alexander Lukashenka im-
posed a new constitution on Belarus
that effectively destroyed its nascent
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democracy and returned that country
to a Soviet-style police state. Human
rights violations are routine and living
conditions are deplorable because of
the stagnant economy. Opposition
leader Simyon Sharetsky fled to
Vilnius, Lithuania.

The situation in Belarus has wors-
ened dramatically in recent months for
remaining members of the opposition.
Some have disappeared, including
Viktor Gonchar, Yuri Krasovsky, Yuri
Zakharenka, and Tamara Vinnikova.
Some have been arrested for taking
part in the October 17, 1999 ‘“‘Freedom
march,” including Anatoly Lebedko,
Chairman of the Committee for Inter-
national Affairs of the Supreme Soviet
of the Republic of Belarus, Nikolay
Statkevich, leader of the Social Demo-
cratic Party, and Valery Shchukin,
Deputy of the Supreme Council.

Poland, Lithuania, and Latvia are
very concerned about the direction
Belarus has taken under  the
Lukashenka regime. Belarus’ economy
is apparently imploding, and neigh-
boring countries are concerned about
regional instability. Our recent experi-
ence with Slobodan Milosevic’s Yugo-
slavia should make us all concerned
about the implications of a ruthless
dictator threatening stability in Eu-
rope.

Poland, Lithuania, and Latvia have
successfully transformed themselves
from Soviet-dominated Communist
states to fully democratic market de-
mocracies integrated with the West
and Western institutions. We must be
sure that Belarus does not threaten the
remarkable progress these stalwart
countries have made in only 10 years
since the fall of the Soviet empire.

Also troubling is a draft treaty that
may be signed before the end of the
year between Lukashenka and Presi-
dent Yeltsin to effect a political union
between Russia and Belarus. All West-
ern countries should be concerned that
such a union would only hurt efforts to
shore up Russia’s economy and
strengthen its fragile democracy.

That is why my colleague, Senator
CAMPBELL, and | join together today to
a resolution condemning the actions of
the Lukashenka regime. This resolu-
tion—a companion measure to one in-
troduced by our colleague in the House
of Representatives, Representative
SAM GEJDENSON—condemns the
Lukashenka regime, the arrest of oppo-
sition figures and the disappearance of
others; calls for a dialog between
Lukashenka and the opposition, the
restoration of a democratically-elected
government and institutions; calls on
the U.S. President to fund travel by
Belarusian opposition figures and for
non-governmental organizations in
Belarus and to support information
flows into Belarus. | call on my col-
leagues to join us in cosponsoring this
resolution.e
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BANKRUPTCY REFORM ACT OF 1999

FEINGOLD AMENDMENT NO. 2779

Mr. FEINGOLD proposed an amend-
ment to amendment No. 2748 proposed
by him to the bill (S. 625) to amend
title 11, United States Code, and for
other purposes; as follows:

On page 1, line 5, strike all after *“(23) and
insert the following:

““‘under subsection (a)(3) of the commence-
ment or continuation of any eviction, unlaw-
ful detainer action, or similar proceeding by
a lessor against a debtor involving residen-
tial real property——

“(A) on which the debtor resides as a ten-
ant under a rental agreement; and

““(B) with respect to which——

“(i) the debtor fails to make a rent pay-
ment that initially becomes due under the
rental agreement or applicable State law
after the date of filing of the petition or
within the 10 days prior to the filing of the
petition, if the lessor files with the court a
certification that the debtor has not made a
payment for rent and serves a copy of the
certification to the debtor; or

““(ii) the debtor’s lease has expired accord-
ing to its terms and (a) or a member of the
lessor’s immediate family intends to person-
ally occupy that property or (b) the lessor
has entered into an enforceable lease agree-
ment with another tenant prior to the filing
of the petition, if the lessor files with the
court a certification of such facts with the
court a certification of such facts and serves
a copy of the certification to the debtor:

““(24) under subsection (a)(3) of the com-
mencement or continuation of any eviction,
unlawful detainer action, or similar pro-
ceeding by a lessor against a debtor involv-
ing residential real property, if during the 1-
year period preceding the filing of the peti-
tion, the debtor——

“(A) commenced another case under this
title; and

‘“(B) failed to make a rent payment that
initially became due under an applicable
rental agreement or State law after the date
of filing of the petition for that other case;
or

““(25) under subsection (a)(3), of an eviction
action based on endangerment of property or
the use of an illegal drug, if the lessor files
with the court a certification that the debtor
has endangered property or used an illegal
drug and serves a copy of the certification to
the debtor’’; and

(4) by adding at the end of the flush mate-
rial at the end of the subsection the fol-
lowing ““With respect to the applicability of
paragraph (23) or (25) to a debtor with re-
spect to the commencement or continuation
of a proceeding described in that paragraph,
the exception to the automatic stay shall be-
come effective on the 15th day after the les-
sor meets the filing and notification require-
ments under that paragraph, unless the debt-
or takes such action as may be necessary to
address the subject of the certification or the
court orders that the exception to the auto-
matic stay shall not become effective or pro-
vides for a later date of applicability.”.

AUTHORITY FOR COMMITTEE TO
MEET
COMMITTEE ON THE JUDICIARY

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that the Com-

CONGRESSIONAL RECORD —SENATE

mittee on the Judiciary be authorized
to meet during the session of the Sen-
ate on Wednesday, November 17, 1999,
after the 10 a.m. vote, to conduct a
markup in Dirksen Room 226.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ADDITIONAL STATEMENTS

PANDA TRIBUTE

® Mr. CLELAND. Mr. President, |
share with my colleagues some very ex-
citing news coming out of my home
state of Georgia. Earlier this month,
two giant pandas, Lun Lun and Yang
Yang, were delivered safely by UPS
from Beijing, China to their new home
at Zoo Atlanta after a 17-hour global
journey.

Zoo Atlanta Director Dr. Terry
Maple ‘‘signed’ for the special delivery
during a welcoming ceremony at At-
lanta’s Hartsfield International Air-
port with more than 200 dignitaries and
elementary school children looking on.
The very special delivery brings to six
the total number of rare giant pandas
now residing in the United States.

I would like to recognize the special
role that UPS has played in this long
journey to bring the pandas to their
new home. UPS became involved with
the panda transport when Zoo Atlanta
officials asked for their help in the
construction and maintenance of the
panda habitat. The UPS Foundation
agreed to give $625,000 over five years
to fund the habitat project at the zoo,
and also agreed to provide all the
logistical support necessary to move
the pandas from Beijing to Atlanta.

The move involved over 100 UPS em-
ployees in six cities from around the
world (Atlanta, Louisville, Anchorage,
Singapore, Hong Kong and Beijing)
covering travels of 7,526 miles. There
were backup flight crews and a backup
aircraft in place in case of health prob-
lems or mechanical failures, customs
support people to smooth the process of
bringing the animals onto U.S. soil,
and even a UPS manager to accompany
the two-person flight crew and act as
load master.

UPS also flew two Chinese and one
American veterinarians from Beijing
to Atlanta. The animals were unloaded
by UPS air gateway employees and
placed in UPS package cars (the famil-
iar brown delivery truck) that were
specially marked with panda graphics.
The vehicles (four trucks, two as back
ups in case of mechanical problems)
were driven by specially chosen Circle
of Honor members, UPS drivers who
have driven for 25 years or more with-
out an accident. The package cars were
outfitted with air conditioning and
heating units for the animals.

This exciting new addition to the At-
lanta landscape would not have been
possible without the hard work, dedica-
tion and financial support of many peo-
ple, especially at Zoo Atlanta and UPS.
I am thrilled that Atlanta will be a
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part of such an important exchange
and friendship endeavor with the peo-
ple of China and | am proud of the sup-
port and enthusiasm that have
showered Lun Lun and Yang Yang
throughout their journey and now that
they are in their new home.e

WAYNE COUNTY MEDICAL
SOCIETY 150TH ANNIVERSARY

e Mr. ABRAHAM. Mr. President, | rise
today to honor and congratulate the
Wayne County Medical Society as they
gather in celebration of their 150th An-
niversary.

The Wayne County Medical Society
has set a pioneering tradition in health
care since it was founded on April 14,
1849. They began with only 50 physi-
cians and have grown to include more
than 4,200 physicians. They work to-
gether to promote unity and loyalty
among physicians in the community
and to raise awareness of public health
issues concerning the citizens of Wayne
County.

What is truly remarkable about this
select group is the profound impact
they have had on the public health of
the people in Detroit and Wayne Coun-
ty. One of its most notable accomplish-
ments was leading a polio immuniza-
tion drive which vaccinated thousands
of Detroiters and all but eliminated the
threat of the crippling disease.

The WCMS continues to provide
health care that shows no bounds with
the free medical and dental clinic they
run at the Webber School in Detroit.
Every child is offered free services such
as physical examinations, dental fluo-
ride sealants and prophylaxis. The
WCMS also takes a proactive approach
to health care, in 1998 they sponsored a
teen pregnancy conference with more
than 500 Detroit Public School stu-
dents in attendance. The children were
encouraged to abstain from sex and to
understand the consequences of not
practicing safe sex. By sponsoring an
annual party for foster children in
Wayne the WCMS shows their commit-
ment to the community extends be-
yond healthcare. The WCMS is truly an
asset to the Detroit Community.

The accomplishments this elite group
has made in the past 150 years are to be
commended. Guided by the spirit of
charity the WCMS has improved and
enriched the lives of countless people.
It is my hope that they will continue
encouraging unity among physicians
and be a crusader for public health in
Detroit for many years to come.®

IN RECOGNITION OF THE REV. DR.
GEORGE ELIAS MEETZE

® Mr. HOLLINGS. Mr. President, | rise
today to recognize my good friend, the
Reverend Dr. George Elias Meetze, who
was recently named Pastor Emeritus of
Incarnation Lutheran Church in Co-
lumbia, South Carolina.

Dr. Meetze has been serving the
South Carolina community for over
sixty years. He led the congregation at
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St. Barnabas Lutheran Church in
Charleston, SC from 1934 to 1937, at
Grace Lutheran Church in Prosperity,
SC from 1937 to 1942 and at Incarnation
Lutheran Church from 1942 to 1974. In
addition, Dr. George Meetze has been
the chaplain of the South Carolina
Senate for fifty years.

His honors and affiliations are too
numerous to list, but include leader-
ship positions within the Lutheran
Church and involvement with such or-
ganizations as the Salvation Army,
The American Cancer Society, and The
Rotary Club, which named him a Paul
Harris Fellow in 1979. He is, as you
would imagine, an active supporter of
the Lutheran Theological Southern
Seminary in Columbia, SC and
Newberry College in Newberry, SC. A
fixture in the Columbia, SC commu-
nity and across the state of South
Carolina, Dr. George Meetze knows
many people, but is known by even
more for his friendliness and genuine
interest in every individual he meets.

My wife, Peatsy, and |, whom Dr.
George Meetze joined in marriage
twenty-eight years ago, commend In-
carnation Lutheran Church for confer-
ring the title of Pastor Emeritus on Dr.
George Meetze and we send our warm-
est congratulations to George and his
family on this happy occasion.e

BRIGADIER GENERAL CLAY’S
RETIREMENT

® Mr. HATCH. Mr. President, | want to
call the Senate’s attention to the re-
cent retirement of Air Force Brigadier
General John L. Clay who is retiring
after 28 years of dedicated service to
our country.

General Clay, a native of Utah,
joined the Air Force following his grad-
uation from the United States Air
Force Academy. He has served honor-
ably and professionally in a variety of
research and development assignments
encompassing armaments, missiles and
space programs.

He is renowned as a developer and
manager of many space systems pro-
grams and currently serves as the Di-
rector of Space and Nuclear Deterrence
in the Office of the Secretary of the Air
Force for Acquisition.

His outstanding leadership, manage-
ment expertise, and foresight have
been the foundation for the success of
major ICBM and space force improve-
ments and the effective use of $50 bil-
lion of the defense budget.

General Clay directed the effort to
replace the Minuteman missile guid-
ance system. This vitally important
accomplishment now provides the na-
tion with a key element of our stra-
tegic deterrence capability. This was
the first major modification to the
Minuteman system in almost 30 years.

Additionally, he was instrumental in
the comprehensive national review of
our nation’s space launch program, in-
cluding the innovative Evolved Ex-
pendable Launch Vehicle program
which has resulted in the establish-
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ment of two internationally competi-
tive commercial families of vehicles
capable of meeting government and
commercial needs.

General Clay also established the
Shared Early Warning System program
following the September 1998 summit
agreement between Presidents Clinton
and Yeltsin. This program is a mile-
stone in strategic partnerships as it al-
lows the United States and partner
countries to share early warning data.
It also establishes a first-ever Center
for Strategic Stability in Colorado
Springs for the upcoming Y2K change-
over. This Center will provide launch
information to a jointly manned U.S.-
Russian operations team during the
Y2K rollover period.

Unquestionably, Brigadier General
John L. Clay is a man of unwavering
loyalty and dedication. He has earned
the respect of his colleagues in the Air
Force, defense contractors, and mem-
bers of Congress.

On behalf of the Senate, I am pleased
to convey to General Clay, my fellow
Utahns, and his wife, Beverly, our best
wishes on the occasion of his retire-
ment and express our appreciation for
his service to our country. We wish
them well as they embark on this new
chapter in their lives.®

MAYOR FRANCIS H. DUEHAY OF
CAMBRIDGE

e Mr. KENNEDY. Mr. President, it is
an honor to take this opportunity to
recognize a leader who has given so
much to the people of Cambridge, Mas-
sachusetts. Mayor Francis H. Duehay
has been an elected official in the City
of Cambridge for thirty-six consecutive
years. Under his leadership, the city
has made great progress in housing,
welfare, youth employment, and many
other important issues for the people.
This year, Frank is retiring, and his
loss will be felt deeply by all those
whose lives he has touched.

Frank’s commitment to public serv-
ice is extraordinary. Throughout his
years as Mayor, City Councilor, and on
the School Committee he has taken
pride in his commitment to work di-
rectly with the people he represents, in
order to learn their concerns firsthand.
Frank’s work with city officials and
numerous other organizations to open
new lines of communication between
the city government and the people of
Cambridge has created a local govern-
ment at its best—responsive to the
needs of the people, accountable for its
actions, and always open to new ideas.

Frank worked tirelessly to improve
the quality of life for Cambridge fami-
lies. He served as the chairperson for
the Cambridge Kids’ Council, where
he’s worked to create greater opportu-
nities in the community, giving hope
to children and families and providing
a model for cities throughout the state.
The Mayor’s Summer Youth Employ-
ment Program has been extremely suc-
cessful in giving young men and women
the opportunity to serve their city dur-
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ing the summer months, enabling them
to explore their interests and enhance
their lives. Frank has fought hard for
the families of Cambridge, and his leg-
acy will live on through their success.

In all of these and many other ways,
Frank Duehay has served the people of
Cambridge with great distinction. | am
honored to pay tribute to this remark-
able leader. His public service and gen-
erosity are shining examples to us all.
I know that | speak for all of the peo-
ple of Cambridge when | say thank you,
Frank, for your commitment and dedi-
cation to public service. You will be
deeply missed.e®

MICHIGAN TEACHER OF THE YEAR
MARGARET HOLTSCHLAG TRIBUTE

® Mr. ABRAHAM. Mr. President, | rise
today to recognize and congratulate
Margaret Holtschlag on receiving the
Michigan Teacher of the Year award
given by the Michigan Department of
Education.

Mrs. Holtschlag, a fourth grade
teacher at Murphy Elementary School
in the Haslet School District, was se-
lected from nearly thirty regional fi-
nalists as the Michigan Teacher of the
Year. Described by colleagues as an in-
novative, thoughtful and progressive
teacher, her dedication is second to
none. As the winning teacher, Mrs.
Holtschlag will share her expertise as
she travels across the state working
with teachers to improve programs and
teacher quality.

What is truly remarkable about Mrs.
Holtschlag is that her classroom ex-
tends beyond a room filled with desks
and chalkboards. Two years ago she
took a group of students on a trip to
Korea and set up an Internet pen-pal
link between Haslet, China and Korea.
In the past, her students have built
weather stations and explored nearby
wetlands. Additionally, her students
have spent time at the Michigan Li-
brary and Historical Center, discov-
ering and exploring aspects of Michi-
gan history that can not be learned
from a text book.

For twenty-one years Mrs.
Holtschlag has devoted her life to
teaching and making a positive impact
on each and every student she encoun-
ters. Her captivating teaching style in-
spires both students and colleagues
alike. This is truly a rare gift.

A quality education is one of the
most important tools that a child
needs and it gives me great joy to
know that such a dynamic and caring
teacher is helping to shape the lives of
Michigan students.e

NICHOLAS W. ALLARD ON THE
COLLEGE APPLICATION PROCESS

e Mr. KENNEDY. Mr. President, fami-
lies across the country know that a
college education is essential for their
children. A college graduate earns
twice what a high school graduate
earns in a year, and close to three
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times what a high school dropout
earns. More and more students are ap-
plying for college each year—over 2
million freshmen began college last
year. The result is increasingly heavy
pressures on schools, families, and col-
leges.

No one understands these pressures
more than prospective college students
and their families who are now filling
out applications, visiting college cam-
puses, and preparing to make the all-
important choices for their futures.

An article by Nicholas W. Allard, in
the Washington Post last week, pro-
vides excellent common sense advice to
prospective students and their families
about the college application process.
Mr. Allard, whom many of us recall
from his years as a staff member of the
Senate Judiciary Committee, has had
extensive experience in interviewing
college applicants. | believe his article
will be of interest to all of us in the
Senate, and | ask that it be printed in
the RECORD.

The article follows.

[From the Washington Post, Nov. 9, 1999]
NAVIGATING THE COLLEGE ADMISSIONS
PROCESS
(By Nicholas W. Allard, Associated Press)

A friend who is intelligent, high educated,
and a wonderful parent recently called me in
a meltdown panic over whether to give white
or manila envelopes to their teenager’s
teachers for college recommendations.

My anxious friend has lots of company.
Every year this is the season when tree
leaves turn color and drop, while common
sense about college admissions heads south.
Aside from the uselessness of self-inflicted
pressure, important decisions by college
prospects are often based on inadequate in-
formation and worse advice. So | can’t resist
offering some food for thought.

APPLY TO THE COLLEGES YOU WANT TO ATTEND

Pretty basic, huh? Yet how many times
have you heard advice such as: “You need
some ‘reach’ schools.”” Or ‘““Where’s your
‘safety’ school?”” In other words, you’re often
encouraged to think about schools in a way
that ranks their desirability according to
the difficulty of being admitted. This ap-
proach will make you feel like you are “‘set-
tling” if you decide to attend anywhere but
one of the most selective schools.

According to Peterson’s Annual Survey of
Undergraduate Institutions, in the United
States there are almost 2,000 accredited, pub-
lic and private four-year colleges and univer-
sities. They vary tremendously.

Find a handful or so of colleges out of this
very large number you would be enthusiastic
about attending. Then, once you’ve got your
working list together, turn to the issue of
how to be admitted to your favorite schools.

THE EARLY APPLICATION PROGRAM

In you’re considering participating in an
early application program because you are
very, very sure that a college is your top
choice, then go ahead. If you’re not sure,
then don’t do it. Think about it. What if you
succeed and are admitted to a place that you
are not sure is your first choice?

If the early acceptance is nonbinding,
you’re going to apply elsewhere anyway. If it
is binding, then you are stuck. You are not
going to find any college that will tell you
it’s relatively easy to be admitted at the
early stage. But you’ll tell me you are wor-
ried that some colleges admit so many stu-
dents early that there seem to be very few
places left if you wait.
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Keep your head. Those people who are so
well qualified that colleges are sure they
want to offer them a binding offer at the
early stage are taken out of the pool of ap-
plicants. They are not filing multiple appli-
cations to schools that may interest you.
You even may appear to be a relatively
stronger candidate in the remaining pool
come spring, especially after your strong
academic performance this fall.

And, remember, many, if not most, college
applicants are not accepted at the early
stage. Are you sure that you want to go
through the angst of applying to college for
the first time, and then suddenly finding,
without any counter-balancing good news,
that your hopes have been dashed and you
must apply in earnest to several other col-
leges?

YOU AND YOUR GUIDANCE COUNSELOR

Your job is to learn enough about yourself
and about colleges to think clearly about
where you would want to attend, and then
for you (not your parents) to take the lead
applying for admission.

Many high school college advisers act as if
their job is to make sure that you and all
your classmates have been admitted some-
where, anywhere. Also, understandably, they
are concerned about managing the bureau-
cratic demands of processing a large volume
of college applications.

It’s not necessarily a bad thing if your list
of favorite colleges makes counselors nerv-
ous. Maybe they’ll pay a little more atten-
tion to your file. The best high school coun-
selors help you match your preferences with
colleges. They also can assist your campaign
to be admitted where you want to go. That
takes a lot of time and dedication.

MAKE THE PROCESS FUN

Think about what it’s going to be like to
be on your own and to live, study and goof
off in a new place, meeting new people. Take
advantage of the need to pause, to make a
detailed report about what you’ve accom-
plished in this first part of your life. In this
way the college application can be more than
a chore. It can be a satisfying inventory of
positives and promote honest self-evaluation
of how you want to grow or change or im-
prove.

The application process doesn’t have to be
nerve-racking. If you only apply to schools
that really turn you on, then you really
don’t have to worry about being accepted to
the wrong place.

In the unlikely event that you do not gain
acceptance to any of your favorite schools,
maybe you should take another year and do
something that interests you or prepare
yourself to reapply to colleges after spending
some time better equipping yourself for col-
lege.

9I'he dirty little secret is that there simply
is no single school that will make or break
your future.

BE A ‘SMART SHOPPER’

You are in the market for one of the most
expensive, most valuable things you will
ever acquire; a college education.

Have you talked to people who have re-
cently attended the colleges that you are
considering? What have you read about the
colleges? Have you visited colleges that you
are seriously considering, alone, without
your family?

The traditional family summer tour of col-
leges is a nice starting point and often can
be very helpful in eliminating college
choices. But in terms of getting a good feel
for what it’s like to be a student on campus
during a term, there is only so much you can
learn by staring at bricks and mortar from
the outside of empty buildings, while trying
to act as if you are not actually part of your
family encourage—how embarrassing.
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Thump the melon, test-drive the car, try
to get, on your own, to the few colleges that
most interest you. Bring a sleeping bag, ar-
range to stay, if you can, in the dorm room
of a friend or somebody who graduated from
your home area high schools. Attend class,
find out how bad the food is in the dining
hall, attend an athletic event or concert, go
read, in the library and work on some home-
work in the midst of other students doing
the same thing.

If you're already in your senior year and
haven’t done this, it’s not too late. And, of
course, after you are accepted at a college
you certainly have the opportunity to visit
before you make your decision.

BE YOURSELF

When you’re applying to college you cer-
tainly want to put your best foot forward
and present an accurate and compelling case
for admission. But above all things, remem-
ber to be yourself.

Suppose, if by some miracle, you actually
were able to gussy up your application and
essays to come across as a different person
or convincingly act out a role in an inter-
view. Would the college be accepting the
wrong person? More practically, it just often
doesn’t work to try to be someone else. Pho-
niness is difficult to maintain, and in most
cases it’s transparent.

This also means that the application form
that you complete should be your own work.
Relax; take the task seriously; do the best
job you can and don’t forget: Parents, teach-
ers and consultants who have too large a
hand in preparing applications leave very
visible fingerprints.

THE INTERVIEW PROCESS

Colleges generally do not require inter-
views, but, if available, they provide an op-
portunity to learn more about a school and
to supplement your written application.

If you have an interview with an alumni
volunteer, remember they are not decision
makers. Their task is to collect information
and pass it on. They can be very good or very
bad. Count on this: Whatever they report to
their alma maters will be taken with a full
shaker of salt. Their views will not outweigh
the record you have built over time, the
evaluations of professional teachers who
have seen you in a class context or your own
words on your application.

Still, alumni interviews can help uncover
or reinforce strengths and corroborate the
profile that appears on the written applica-
tion file. Again, be yourself, and be prepared
for a variation of the inevitable final inter-
view question: ‘“‘Is there anything else you
would like to ask me?”’

Also, if you’re wondering about what to
wear to an interview, the acceptable range of
attire is very broad. On matters of dress, and
all such questions about your application,
let your own good judgment be your guide.

DON’T WORRY ABOUT OTHER APPLICANTS

It is simply not true that somebody else in
your school or your neighborhood is com-
peting with you for a spot that they might
take away your space at a college that you
want to attend.

At the very most selective colleges you are
not competing against the person sitting
next to you in a classroom, you’r competing
against the national pool of applicants.

In colleges that are less selective, if you
make a compelling case that satisfies its re-
quirements, you have a very good chance of
being accepted. Your case for acceptance is
not diminished, it is not less compelling if
other qualified candidates in your commu-
nity are accepted.

In any event, know that any information
you have about other candidates for accept-
ance is suspect: What somebody’s board
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scores supposedly are or are not; whether or
not a particular college has a quota for your
high school; what a college has supposedly
communicated to a candidate; what athletes
have been told; whether students with learn-
ing disabilities get a fair shake—it’s all un-
reliable.

None of it helps you make your case and it
will get your stomach juices roiling if you
pay attention to such gossip.

Have confidence in yourself. Focus on what
you can do something about, which is your
own application and at the end of the day
things will work out just fine. Be happy if
people you know also are accepted to a col-
lege of your choice. You’ll already know peo-
ple to embrace or avoid when you get to
campus in the fall.

MAKING YOUR DECISION

Don’t torture yourself about the choice
you make. Remember, you’ve carefully com-
piled a list of schools that make sense for
you. Be liberated in the idea that you can’t
make a wrong decision.

Attending college is expensive. Whether or
not you receive scholarships, take out loans,
or get a part-time job, it's likely your col-
lege education is going to cost a lot. Talk
this over with your family and determine
your realistic options.

In the end, after you carefully weigh the
different factors that are important to you,
it’s probably going to come down to a gut re-
action. Trust your own instincts. Make up
your mind and then get excited about it.
Also make sure to thank your parents, other
family members, teachers and advisers.

AND, FINALLY

I’'m not a professional admissions officer or
an educator. | don’t know any particulars
about you or your situation. | just suggest
you think about the questions raised.

Don’t let hopes about college become a
black cloud over the best year of high school.

Oh, either white or manila envelopes are
fine, but don’t forget the postage.®

COMMENDING PAULA DUGGAN

e Mr. JEFFORDS. Mr. President, |
would like to commend Paula Duggan
who is retiring after 13 years as a sen-
ior policy analyst at the Northeast-
Midwest Institute. She has been instru-
mental on a variety of labor market,
education, and fiscal federalism issues.

Paula, for instance, was the key force
behind labor market information pro-
visions within the Workforce Prepared-
ness Act, and she has worked diligently
to ensure that the law is well imple-
mented. She was one of the first ana-
lysts to make the connection between
worker education and business produc-
tivity. And she has written numerous
reports explaining how federal alloca-
tion formulas are structured and how
federal funds are distributed among the
states.

I have benefitted from Paula’s exper-
tise and experience in my capacities as
chairman of the Health, Education,
Labor, and Pensions Committee and as
co-chair of the Northeast-Midwest Sen-
ate Coalition. Paula consistently has
provided unbiased and insightful re-
search that has advanced bipartisan ef-
forts on behalf of this region and the
nation. As she begins her well-earned
retirement, Mr. President, | again want
to thank Paula Duggan for her fine
work.e
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TRIBUTE TO MR. BOBBY BOSS

® Mr. CLELAND. Mr. President, | rise
today to recognize a great American
institution and its leader. The Amer-
ican Legion Barrett-Davis-Watson Post
#233 is located in a small Georgia town
called Loganville and it is commanded
by a true patriot in every sense of the
word—Mr. Bobby Boss. For over 50
years this man’s leadership has allowed
the post to continue offering commu-
nity services that any American would
be proud of.

Post #233 held its first meeting on
November 19, 1946 with the Legion’s
standard program of the day: patriot-
ism, rehabilitation, community serv-
ice, community welfare and member-
ship. Less than ten years after its in-
ception, the Post responded to the
town of Loganville’s need for a medical
doctor by building a clinic. The Post
later donated a truck and tractor to
the city.

Over the past 40 years, the Post has
continued to make numerous donations
to the community, including an annual
$1,500 donation to the town’s elemen-
tary school to help purchase shoes and
clothes for the needy and a $12,000 do-
nation for dropout prevention pro-
grams in all Walton County Schools.

Tragedy struck the Post in 1977 when
a fire all but destroyed the Post build-
ing, leaving nothing but ashes and con-
crete. At the first monthly meeting
after the fire, a majority of the mem-
bers present chose not to rebuild, but
Commander Boss was not in that ma-
jority. Two weeks after that meeting,
he took his own bulldozer and cleared
the charred remains. His efforts re-
sulted in the fine building the Post
uses today.

Once the Post was back on its feet,
many of the programs that had fallen
by the wayside due to rebuilding costs
were reinstated. In the past 10 years
alone, Post #233 has supported renova-
tion projects for the city of Loganville
and donated $8,000 towards the pur-
chase of computers for the local high
school; donated half the costs of build-
ing a baseball field complete with
lights, restrooms and a concession
stand. Post #233 has also contributed
funds to help the local Sheriff’s depart-
ment purchase camera equipment for
patrol cars. This Christmas season,
members of Post #233 will prepare and
deliver more than one thousand bas-
kets for widows, the disabled and needy
families.

The good work of Post #233 rep-
resents all that is noble in our great
nation. | applaud their community
service and their patriotism. They are
an asset to their community, the great
state of Georgia and the United States
of America.e

HENRI TERMEER PRESENTED
WITH THE INTERNATIONAL IN-
STITUTE OF BOSTON’S GOLDEN
DOOR AWARD

o Mr. KENNEDY. Mr. President, | am
honored to have this opportunity to
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congratulate Henri Termeer on receiv-
ing the Golden Door Award from the
International Institute of Boston. |
also congratulate Henri for recently
being sworn in as a United States cit-
izen during a ceremony on October 29.

As chairman, chief executive officer
and president of Genzyme Corporation,
one of the largest biotechnology com-
panies in the world, Henri is renowned
as a pioneer in the industry. He serves
on the board of directors of both the
Biotechnology Industry Organization,
the industry’s national trade associa-
tion, and the Pharmaceutical Research
and Manufacturers of America, a na-
tional pharmaceutical trade organiza-
tion.

It is very fitting, indeed, that Henri
was honored with the Golden Door
Award, which is presented to US citi-
zens of foreign birth who have made
outstanding contributions to American
society. Henri is a native of the Neth-
erlands, and in recent years he has re-
ceived numerous honors such as the
Anti-Defamation League’s Torch of
Liberty Award and the Governor’s New
American Appreciation Award. He was
also recently inducted as a fellow of
the American Academy of Arts and
Sciences.

Throughout his career in bio-
technology, Henri has been a strong ad-
vocate for the responsibility of indus-
try and government to make life-sav-
ing drug treatments available to all
people in need, regardless of their eco-
nomic status or geographic location.
Under Henri’s leadership, Genzyme has
worked diligently over the years to
make this vision a reality.

In addition to his commitment to pa-
tients, Henri is also a leader in pro-
moting educational opportunities for
minorities. Since 1995, he has been a di-
rector of the Biomedical Science Ca-
reers Project, which provides corporate
scholarships to academically out-
standing minority high school stu-
dents. In May 1999, the group presented
Henri with highest honor, the Hope
Award.

Henri’s extensive record of public
service includes his role as a director of
the Massachusetts Cystic Fibrosis
Foundation, as a trustee and vice-
chairman of the Boston Museum of
Science, and as a member of the Massa-
chusetts Council on Economic Growth
and Technology.

In receiving the Golden Door award,
Henri joins a distinguished list of pre-
vious recipients including Arthur Fie-
dler, the famed former conductor of the
Boston Pops; Jean Mayer, the eminent
nutritionist, educator, and former
president of Tufts University; and An
Wang, the founder of Wang Labs.

I commend Henri Termeer for this
well-deserved award, and for his new
American citizenship. Massachusetts is
proud of him, and | congratulate him
for his many impressive contributions
to our Nation.e
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DEATH ON THE HIGH SEAS ACT

® Mr. McCAIN. Mr. President, most un-
fortunately it appears unlikely that
House and Senate conferees will be
able to reach agreement this year on a
multi-year bill to reauthorize the Fed-
eral Aviation Administration. | am bit-
terly disappointed at Congress’ inabil-
ity to act on this legislation because of
a number of parliamentary budget
fights that ignore the dire need to pass
this bill. Yet one of my most promi-
nent disappointments is the likelihood
that Congress’ efforts to amend the
Death on the High Seas Act will fall by
the wayside in the short term. We will
be forced to postpone out efforts to
make damage recovery fair for all fam-
ily members of aviation accident vic-
tims who have died.

The Death on the High Seas Act is a
1920’s-era law that was put in place to
help compensate the wives of sailors
who died at sea. The law allows sur-
vivors to recover pecuniary damages,
or the lost wages of their relatives on
whom they depended upon financially.
Unlike modern tort law, the Death on
the High Seas Act does not allow fam-
ily members to recover for non-mone-
tary damages, such as for pain and suf-
fering, or to seek punitive damages.

Despite its benevolent inception, the
Death on the High Seas Act has been
used to limit the recovery of damages
among the families of airline pas-
sengers whose lives have been lost over
international waters. The family mem-
bers of those who died on TWA Flight
800 and EgyptAir Flight 990, for in-
stance, will not be able to seek the
same compensation that they would be
entitled to if these accidents had oc-
curred over land. The parents of chil-
dren Killed in these accidents cannot
sustain a legal claim for damages,
since they did not depend upon their
children as the family breadwinners.
That is an inequity and an unintended
consequence that we need to fix.

As | said earlier, Congress intended
to fix these problems in the context of
the FAA reauthorization bill, yet nego-
tiations have stalled for unrelated rea-
sons. Consequently, 1 want to pledge
every effort to move Death on the High
Seas Act legislation independently, as
soon as possible next year.

The Commerce Committee will hold
additional hearings on this issue as
soon as Congress reconvenes in 2000. |
will take the lead in working with my
colleagues to ensure that legislation to
limit the application of the Death on
the High Seas Act to aviation acci-
dents moves as quickly as possible
through Congress. | believe it enjoys
enormous support within Congress. At
the very least, it should not be bogged
down in unrelated controversies.

The families of aviation accident vic-
tims over international waters have
waited far too long for Congress to
make sure that their losses are ac-
corded the same respect as those asso-
ciated with accidents over land. Fam-
ily members should know that their
children have value in the eyes of the
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law. The recent aviation tragedies only
highlight the need for prompt action.e

IMMIGRATION ESSAY CONTEST

e Mr. KENNEDY. Mr. President, each
year, the American Immigration Law
Foundation and the American Immi-
gration Lawyers Association sponsor a
national writing contest on immigra-
tion. Thousands of fifth grade students
across the country participate in the
competition, answering the question,
“Why I'm Glad America is a Nation of
Immigrants.”’

In fact, ““A Nation of Immigrants”
was the title of a book that my brother
President Kennedy wrote in 1958 at a
time when he was a Senator. All his
life, he took pride in America’s great
heritage and history of immigration.

As one of the judges of this year’s
contest, | was immensely impressed
with the quality of the students’ writ-
ing and the pride of the students in
America’s immigrant heritage. Many
of the students told the story of their
own family’s immigration to the
United States.

The winner of this year’s contest is
Crystal Uvalle, a fifth grader from
Pennsylvania. She wrote about her fa-
ther’s immigrant background and how
he came to America 20 years ago. Other
students honored for the high quality
of their essays were Leif Holmstrand
and Eugene Yakubov of Chicago,
Samantha Huber of Fredonia, Wis-
consin, Alexa Lash of Miami, and Dan-
iel Rocha of Media, Pennsylvania.

Mr. President, | believe these award
winning essays from the ‘‘Celebrate
America” essay contest will be of in-
terest to all of us in the Senate, and |
ask that they be printed in the RECORD.

The essays follow:

WHY | AM GLAD AMERICA IS A NATION OF

IMMIGRANTS

(By Crystal Uvalle, Grand Prize Winner)

It was about 20 years ago,

A man come here from Mexico.

He sought a better way to live,

And found he had a lot to give.

He didn’t speak a word of English,

So he took a job busing dishes.

To learn his new country’s ways,

He worked and studied everyday.

He made Dallas his new home,

And before he knew it he was in the know.

He worked his way up in that restaurant,

And a lady there, his eye she caught.

She was a native of another state,

And he asked her out on a date.

She liked pierogies and roast beef,

He liked tamales and spicy meat.

It didn’t take long, they were in love,

Then God sent them a baby from heaven
above.

I’'m so happy for them you see,

That man and woman and | make three.

I’m so happy America let him in,

He’s my father and my friend.

I love you Daddy!

AMERICA, AMERICA—THEY CAME TO BE FREE
(By Leif Holmstrand, Chicago, Illinois)

I dedicate this song to my Farfar (father’s
father), who came to America from Sweden
In 1920. His boat arrived in New York, at
Ellis Island, where he spent some time. He
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told my father stories about his trip: friends
dying of tuberculosis, lice, over crowding. He
went to Nebraska to try farming, but finally
settled in Chicago, where he was a fine paint-
er and woodworker.

America, the land of the free;

The immigrants made it strong with their
diversity

First, from England, came the Pilgrims, to
worship as they pleased,

Next came the Germans, Irish, the French,

the Swedes.

The Finns, the Danes, the Polish and Por-
tuguese,

The Welsh, the Dutch, the Scots and the Chi-
nese

America, America, they came to be free,
The immigrants made it strong with their

diversity

As indentured servants looking for oppor-
tunity,

Stolen from West Africa as slaves without
liberty,

They came for land, they came for gold.
From tyranny,

War and famine, they fled to this country.

America, America, they came to be free;

The immigrants made it strong with their
diversity.

A dangerous, relentless journey across the
sea,

The immigrants landed at Ellis Island want-
ing to be free.

They worked in mines and factories, on farm
and railroad,

Men, women, children, they carried a heavy

America, America the land of the free,

The immigrants made it strong with diver-
sity.

The IMMIGRANTS made it what it’s come to
be:

The U.S.A.—proud and free

America, America, the land of the free,

The immigrants made it strong with their
diversity.

Mexico, Korea, Bosnia, the Sudan

From Haiti, the Honduras, Afghanistan.

They’re still coming from many other lands,

They come to America, they want this coun-
try:

America, America, from sea to shining sea,

America, America, the immigrants’ country.

America, America, the land of the free.

WHY | AM GLAD AMERICA IS A NATION OF
IMMIGRANTS

(By Samantha Huber, Fredonia, Wisconsin)

Africans, coming to America on slave ships

Whipped and beaten

No choice

French, looking for gold and other treasures

Claiming land that was not up for sale

Indentured servants, looking for a new life

Finding it

America

A nation of immigrants

Spain, France, Mexico, England, Africa con-
densed into one

Freedom, education, equality, and justice for
all

Diversity, teaching us tolerance

Variety

Differences in customs, holidays,
games, language, and clothing

Even ideas and thoughts differ

Everyone with a different life story

Giving us a taste of the rest of the world

I’m proud of my country

Glad to live in a nation of immigrants

Accepting and welcoming people of the
world.

foods,

WHY I’'M GLAD AMERICA Is A NATION OF
IMMIGRANTS

(By Alexa Lash, Miami, Florida)
I am alone
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Unprotected by the evil that stands before
me

I am alone

Without home or a road to freedom

I am afraid

Walking through the blackened street of fear

I am afraid

Going to a new world where my language is
not spoken

I am transparent

I am seeking a place with no one to be my
guide

I am transparent

People see an ugly girl

I am new

Seeing new people who can help

I am new

Going to be free

I am loved

By my friends who I will trust
I am loved

By the family | will miss

I am leaving

| am going on the ship to freedom

I am leaving

Going to a street of gold

I am crying

Saying my good byes

I am crying

From tear to dangling tear

I am forming

I am becoming a woman on my own
I am forming

I am looking to see who | really am

I am reaching

Hearing the call of an eagle

I am reaching

Getting closer to the destination |
longed for

| am observing

Seeing the ocean bloom into waves along the
shore

| am observing

Seeing the sun rise and the birds chirp

I have arrived

Feeling the warmth of the sand

I have arrived

In America.

have

AMERICA
(By Daniel Rocha, Media, Pennsylvania)

America a land of differences
different races;
different faces,
America a land of differences.

America a land of freedom,

Immigrants come from far and near,

To taste the freedom we have here.

They come for freedom of religion,

freedom of speech,

freedom of press,

they come for freedom from dictators and
laws

America a land of freedom

America a land of family,

people come from different lands,
to see their family that lives here,
America a land of family.

America a land of hope,
Immigrants who come here,

hope for freedom from unfair rules,
hope to escape their fears,

hope to stop their endless tears,
America a land of hope

America a land of people,

many people,

some have similarities,

some have differences

some have both

America a land of people.

America a land of different languages
Spanish, English,

Portuguese, Scottish
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Chinese, Japanese,
many languages,
America a land of different languages
America a land of all,
America a land of difference,
America a land of freedom,
America a land of family,
America a land of hope,
America a land of people,
America a land of different languages,
America a land for all.
WHY | AM GLAD AMERICA IS A NATION OF
IMMIGRANTS
(By Eugene Yakubov, Chicago, Illinois)

My family came to the United States in
1996 because life in Ukraine was getting
worse and was getting worse. There were no
jobs, no food, and no money.

My friends’ parents didn’t have jobs for
two years. In America his father got a job
right away. Many people left their countries
even though they had to change their profes-
sions.

In Ukraine my father was a tinsmith. Now
he repairs air conditioners. My mom went to
“Beauty School.”

It is great that America is a nation of im-
migrants because when new immigrants ar-
rive they meet people just like them. No one
laughs at their English or their misery.

On my first day of school | was afraid I
didn’t know English. In class | saw children
from all around the world. A Russian boy
helped me a lot.

In America people have to work hard be-
cause life is not easy. This is the country
that is built with hard labor.

New immigrants are like new-borns in the
family. They bring happiness and joy.

I am grateful to America because my par-
ents could find a job, and I may go to school
where teachers don’t faint because they are
hungry.

Once President Kennedy addressed his fel-
low Americans. | address my fellow immi-
grants. Don’t ask what America can do for
you ask what you can do for America, a
Promised Land for many of us.

EXECUTIVE CALENDAR

EXECUTIVE SESSION

Mr. SESSIONS. Mr. President, on be-
half of the majority leader, | ask unan-
imous consent that the Senate imme-
diately proceed to executive session to
consider the following nominations on
the Executive Calendar: No. 271 and No.
274. Further, | ask unanimous consent
that the nominations be confirmed, the
motions to reconsider be laid upon the
table, that any statements relating to
the nominations be printed in the
RECORD, the President be immediately
notified of the Senate’s action, and the
Senate then return to legislative ses-
sion.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The nominations were considered and
confirmed as follows:

THE JUDICIARY

Ronald M. Gould, of Washington, to be
United States Circuit Judge for the Ninth
Circuit.

THE JUDICIARY

Barbara M. Lynn, of Texas, to be United
States District Judge for the Northern Dis-
trict of Texas.

Mr. GORTON. Mr. President, I am
pleased to support the confirmation of
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Ronald Gould to the Ninth Circuit
Court of Appeals.

Since 1975, Ron has practiced law at
the Seattle law firm of Perkins Coie,
specializing in commercial litigation,
and the numerous letters of support
and recommendation that | have re-
ceived throughout this long process at-
test to the high regard in which he is
held by the legal community in Wash-
ington state.

Ron’s admirable professional and
academic record, however, while alone
enough to qualify him for the federal
bench, is only a small part of what will
make him an asset to the Ninth Cir-
cuit. While distinguishing himself pro-
fessionally, Ron has actively partici-
pated in volunteer legal, civic, and
community organizations and projects
too numerous to recite in full.

In addition to being a former Presi-
dent of the Washington State Bar Asso-
ciation, Ron Gould has served on the
historical societies for the Supreme
Court and the Ninth Circuit Court of
Appeals, has co-chaired, with Wash-
ington state Attorney General Chris-
tine Gregoire, a project to develop me-
diation in high schools, and has been a
member of Washington Women Law-
yers, and the Washington Association
of Lawyers with Disabilities.

Among the many non-legal, civic or-
ganizations in which Ron has been in-
volved is the Boyscouts of America, for
which Ron has served on the Executive
Board of the Chief Seattle Council
since 1984.

Ron’s legal and life experience has
been extraordinary. So extraordinary
that | am pleased to vote to confirm
him to one of the positions of highest
honor and responsibility in this coun-
try.

?\//Irs. MURRAY. Mr. President, | rise
this evening in very strong support of
my friend Ronald Gould’s confirmation
to the U.S. Court of Appeals for the
Ninth Circuit. This has been a long
hard-fought battle and I commend him
for his patience, perseverance, and per-
sistence. We made it, Ron. Congratula-
tions!

Let me share with my colleagues
some of the special things about Ron-
ald Gould that make him a person I
was proud to recommend to the Presi-
dent for a seat on the Federal bench.
He has personally supported me in my
political career and helped others to
believe in me. Ron is an excellent law-
yer, a strong advocate for the legal
profession, a community booster, a
dedicated family man, a Distinguished
Eagle Scout, and a man who has over-
come much in his personal life to con-
tinue to be all of these things. I am
honored to have been a part of his jour-
ney to the Federal bench.

I would like to highlight some of Mr.
Gould’s personal history. He married
his wife Suzanne more than 30 years
ago, and they have two children. their
23-year-old son Daniel, who is also an
Eagle Scout, is a jazz saxophone per-
former and technology student who re-
cently graduated from Stanford Uni-
versity and founded his own Internet
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startup business. Their 20-year-old
daughter Rebecca is a sophomore at
Hampshire College in Amherst, MA.
Rebecca was selected for the Seattle
“High School Hall of Fame’ for her
courage in conquering challenges fol-
lowing an auto accident in which she
was seriously injured.

Mr. Gould also has been supported in
this and all other endeavors of his life
by his mother, Sylvia Gould. She is an
active 8l-year old walker and swimmer
who justifiably takes some credit for
her son’s accomplishments since she
encouraged him to do well in school
and succeed as a Boy Scout.

Mr. Gould graduated the Wharton
School of Business and Commerce at
the University of Pennsylvania with a
B.S. in economics. He received his J.D.
degree in May 1973, graduating magna
cum laude from the University of
Michigan Law School where he won
academic awards and served as editor-
in-chief of the Michigan Law Review.
During law school he received the
Abram Sempliner Memorial Award for
legal excellence, the Henry Bates Me-
morial Scholarship, and the Order of
the Coif.

After law school, Mr. Gould served as
a law clerk for Judge Wade McCree on
the U.S. Court of Appeals for the Sixth
Circuit. He next served as a law clerk
for Justice Potter Stewart at the U.S.
Supreme Court during the 1974 term.

Since December 1975, Mr. Gould has
practiced law as an associate and then
as a partner with Seattle’s largest
firm, Perkins Coie. He has had a varied
civil litigation practice, including liti-
gation in antitrust, banking, director
and officer liability, and trade secrets.
Mr. Gould is highly respected in his
field and has worked for many of our
region’s most influential companies
and constituencies.

Mr. Gould’s fellow lawyers in the
King County Bar Association honored
him with the 1987 Award for Distin-
guished Service to the Legal Profession
and Public. He was elected to the
Board of Governors of the Washington
State Bar Association for 1988-91 and
served as President of the Washington
State Bar Association for its 1994-95
term. Also, as President-Elect and as
President of the Washington State Bar
Association, Ron co-founded with
Washington State Attorney General
Christine Gregoire a project to imple-
ment mediation in Washington State
high schools to prevent youth violence.
This program teaches young people
how to avoid the kind of tragedies our
nation has seen too much of in recent
years.

Mr. Gould shares my commitment to
public education. He has served Belle-
vue Community College as a trustee
from 1993 to the present and was elect-
ed chair of the Board of Trustees in
1996.

In addition, Mr. Gould has served as
a member of several legal delegations
under the People to People Citizen Am-
bassador Program, founded by Presi-
dent Eisenhower and supported by
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Presidents since as a means of enhanc-
ing international personal diplomacy
and goodwill. He has participated in
legal delegations to eastern Asia,
Tokyo, and Eastern Europe.

Mr. Gould’s long and consistent lead-
ership service to the Boy Scouts has
been well-recognized. He became an
Eagle Scout in 1962. He serves on the
executive board of the Chief Seattle
Council of Boy Scouts of America,
which serves over 40,000 youth and par-
ticipating adult leaders. Mr. Gould has
served as vice president for Programs,
vice president for Exploring, vice presi-
dent for Special Events and chair of
the Jamboree Committee. In 1995, he
received the Silver Beaver Award for
Chief Seattle Council, the highest
award given to volunteer leaders. In
1998, he received from Boy Scouts of
America the Distinguished Eagle Scout
Award, reflecting decades of service to
scouting and his profession.

Mr. President, | commend my col-
leagues for their decision to support
Mr. Gould’s confirmation unanimously.
Again, | am proud of Ron and look for-
ward to seeing him serve justice as a
circuit court judge. | have no doubt he
will carry his commitment to the pro-
fession and to the larger community to
the federal bench and be one of our out-
standing Ninth Circuit judges.

LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume legislative session.

Mr. SESSIONS. Mr. President, the
two nominees who have been con-
firmed, Ronald Gould for the Ninth Cir-
cuit Court of Appeals, and Barbara
Lynn, U.S. district judge for the North-
ern District of Texas, have indeed re-
ceived august, important lifetime ap-
pointments. Federal judgeships are
great offices. The persons who receive
them are committed to a lifetime of
dedication to law. They must conduct
themselves with the highest degree of
professionalism and integrity. We be-
lieve both of those nominees will meet
that standard. 1 am pleased this could
be concluded tonight.

With regard to Mr. Gould, 1 want to
share these thoughts. He is a most ca-
pable man who has overcome personal
adversity to reach the position to
which he has been confirmed this
evening. He has achieved a reputation
as an excellent lawyer and as a person
who is respected throughout his area of
the country, for both his legal skills,
and for his commitment to volunta-
rism within his community, as evi-
denced by his continuing service with
the Boy Scouts of America. | am proud
for him tonight. However, | have sup-
ported his nomination with some con-
cern, not because of anything he has
done, but because of my concern about
the Ninth Circuit Court of Appeals.

Over the past 20 years, the Ninth Cir-
cuit has established a reputation as an
extremely activist circuit. It is a large
and important circuit, covering over 20
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percent of the American population,
and | believe that it is a circuit that we
have a responsibility in this body to do
something about. A couple of years
ago, 28 cases from this Circuit were re-
viewed by the Supreme Court; 27 were
reversed. Over the last several years,
the Ninth Circuit has had by far the
highest reversal rate of any circuit in
the country. They have been an ex-
tremely liberal, activist circuit that
has consistently gone too far in pro-
tecting the rights of criminals, and is
far too quick to find that legislative
acts or referendums have violated the
Constitution. That is a fact without
dispute by many legal scholars in this
country. Indeed, the New York Times
recently wrote that a majority of the
U.S. Supreme Court considers the
Ninth Circuit to be a rogue circuit.

My sole concern about Mr. Gould’s
nomination is that | don’t believe his
appointment and confirmation, by
itself, will cause any significant move-
ment of that circuit back to the main-
stream of American law. We want to
confirm the nominees the President
gives the Senate when they are men
and women of demonstrated integrity
and ability, and when their records and
backgrounds indicate that they have
the ability to adhere to the law, to fol-
low Supreme Court rulings, to follow
the Constitution, to follow laws passed
by the people through their elected
representatives, and to recognize that
it is not their function as judges to
make law.

I have concluded that Mr. Gould’s
confirmation should go forward today
because | think he has demonstrated
that he recognizes his proper role as a
federal judge, and | have not held up
his nomination, as any Senator would
have a right to do. However, there are
other nominees pending for this circuit
who | believe have a record of activism
that, in my view, does not warrant
their confirmation, particularly to a
circuit that is already known to be an
activist circuit.

I wanted to share those remarks be-
cause | wanted to state for the record
that this Senate has been very coopera-
tive with the President’s desire to get
his nominations confirmed, as evi-
denced by the fact that there have been
over 325 Federal judges nominated to
this body and confirmed. Only one
judge has been rejected, and very few
have been held up for any length of
time. Those that have been held up are
the judges with whom many Senators
have some serious concerns. Most
judges, however, are moving along in a
prompt and efficient manner.

Comments and complaints to the
contrary notwithstanding, this Senate
has a constitutional duty to advise and
consent with the President on any
nomination to the Federal courts, and
we have a duty and a responsibility to
make sure that each and every circuit
judge in this country understands what
the supreme law of the land is, and
that circuit judges should respect the
prerogatives of the people through
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their elected representatives to pass
laws which the judges are required to
enforce, whether the judges personally
like them or not. We need to make sure
our circuits, and every Federal judge
we see, are consistent with that view
and follow that script.

Mr. Gould is a capable attorney, an
Eagle Scout, and a man of great per-
sonal integrity, it appears. He will soon
assume a position on the U.S. Circuit
Court for the Ninth Circuit. It is a
great honor, and | congratulate him for
it.

ORDERS FOR THURSDAY,
NOVEMBER 18, 1999

Mr. SESSIONS. On behalf of the ma-
jority leader, | ask unanimous consent
when the Senate completes its business
today, it adjourn until the hour of 11
a.m. on Thursday, November 18. | fur-
ther ask consent that on Thursday, im-
mediately following the prayer, the
Journal of proceedings be approved to
date, the morning hour be deemed ex-
pired, the time for the two leaders be
reserved for their use later in the day,
and the Senate then begin a period of
morning business for 1 hour, with Sen-
ators speaking for up to 5 minutes
each, with the following exceptions:
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Senator VOINOVICH or his designee, 11
to 11:30; Senator DURBIN or his des-
ignee, 11:30 to 12 noon.

The PRESIDING OFFICER (Mr.
BROWNBACK). Without objection, it is so
ordered.

PROGRAM

Mr. SESSIONS. For the information
of all Senators, at 11 a.m. on Thursday,
the Senate will begin a period of morn-
ing business until 12 noon. Following
morning business, it is expected that
the Senate will begin work on meas-
ures regarding the appropriations proc-
ess. Final agreements are being made,
and it is hoped final action on the ap-
propriations measures can begin as
soon as possible.

I thank my colleagues for their pa-
tience and cooperation during these
final days prior to adjournment.

RECORD TO REMAIN OPEN

Mr. SESSIONS. | ask unanimous con-
sent that the RECORD remain open
until 9 p.m. in order for the majority
leader to introduce a Senate bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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ADJOURNMENT UNTIL 11 A.M.
TOMORROW

Mr. SESSIONS. Mr. President, if
there is no further business to come be-
fore the Senate, | now ask unanimous
consent that the Senate stand in ad-
journment under the previous order.

There being no objection, the Senate,
at 7:09 p.m., adjourned until Thursday,
November 18, 1999, at 11 a.m.

NOMINATIONS
Executive nominations received by
the Senate November 17, 1999:
THE JUDICIARY

RHONDA C. FIELDS, OF THE DISTRICT OF COLUMBIA, TO
BE UNITED STATES DISTRICT JUDGE FOR THE DISTRICT
OF COLUMBIA, VICE STANLEY SPORKIN, RETIRED.

EXECUTIVE OFFICE OF THE PRESIDENT

KATHRYN SHAW, OF PENNSYLVANIA, TO BE A MEMBER
OF THE COUNCIL OF ECONOMIC ADVISERS, VICE RE-
BECCA M. BLANK, RESIGNED.

CONFIRMATIONS

Executive nominations confirmed by
the Senate November 17, 1999:

THE JUDICIARY

RONALD M. GOULD, OF WASHINGTON, TO BE UNITED
STATES CIRCUIT JUDGE FOR THE NINTH CIRCUIT.

BARBARA M. LYNN, OF TEXAS, TO BE UNITED STATES
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF
TEXAS.
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