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this country, we used to push west-
ward. That was our frontier. Now we 
push upward and explore the heavens. 

I urge our colleagues to join Senator 
HUTCHISON and me in supporting this 
resolution. 

I yield the floor. 
The PRESIDING OFFICER. The 

question is on agreeing to the resolu-
tion. The yeas and nays have been or-
dered. The clerk will call the roll. 

The assistant legislative clerk called 
the roll.

Mr. FRIST. I announce that the Sen-
ator from Kentucky (Mr. MCCONNELL) 
is necessarily absent. 

Mr. REID. I announce that the Sen-
ator from Florida (Mr. GRAHAM), the 
Senator from Iowa (Mr. HARKIN), the 
Senator from New Jersey (Mr. LAUTEN-
BERG), and the Senator from Georgia 
(Mr. MILLER) are necessarily absent. 

I further announce that if present 
and voting the Senator from Florida 
(Mr. GRAHAM), the Senator from Iowa 
(Mr. HARKIN), the Senator from New 
Jersey (Mr. LAUTENBERG), and the Sen-
ator from Georgia (Mr. MILLER) would 
each vote Aye. 

The PRESIDING OFFICER. Are there 
any other Senators in the chamber de-
siring to vote? 

The result was announced—yeas 95, 
nays 0, as follows:

[Rollcall Vote No. 30 Leg.] 
YEAS—95 

Akaka 
Alexander 
Allard 
Allen 
Baucus 
Bayh 
Bennett 
Biden 
Bingaman 
Bond 
Boxer 
Breaux 
Brownback 
Bunning 
Burns 
Byrd 
Campbell 
Cantwell 
Carper 
Chafee 
Chambliss 
Clinton 
Cochran 
Coleman 
Collins 
Conrad 
Cornyn 
Corzine 
Craig 
Crapo 
Daschle 
Dayton 

DeWine 
Dodd 
Dole 
Domenici 
Dorgan 
Durbin 
Edwards 
Ensign 
Enzi 
Feingold 
Feinstein 
Fitzgerald 
Frist 
Graham (SC) 
Grassley 
Gregg 
Hagel 
Hatch 
Hollings 
Hutchison 
Inhofe 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Kyl 
Landrieu 
Leahy 
Levin 
Lieberman 

Lincoln 
Lott 
Lugar 
McCain 
Mikulski 
Murkowski 
Murray 
Nelson (FL) 
Nelson (NE) 
Nickles 
Pryor 
Reed 
Reid 
Roberts 
Rockefeller 
Santorum 
Sarbanes 
Schumer 
Sessions 
Shelby 
Smith 
Snowe 
Specter 
Stabenow 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 
Warner 
Wyden 

NOT VOTING—5 

Graham FL 
Harkin 

Lautenberg 
McConnell 

Miller 

The resolution (S. Res. 45) was agreed 
to. 

The preamble was agreed to.
The PRESIDING OFFICER. The ma-

jority leader. 
f 

MOMENT OF SILENCE 

Mr. FRIST. Madam President, in re-
sponse to the resolution, I ask unani-
mous consent that we have a moment 
of silence, here and in the Galleries as 
well, out of respect for the astronauts, 

their families, and the much larger 
NASA community who are mourning 
as we speak. A moment of silence, 
please. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The Senate observed a moment of si-
lence.) 

Mr. FRIST. Thank you. 
The PRESIDING OFFICER. The ma-

jority leader. 
f 

ORDER OF BUSINESS 

Mr. FRIST. Madam President, we 
will now be proceeding to the Estrada 
nomination. To my colleagues, I sim-
ply report that a little bit later in the 
day we will be announcing whether or 
not there will be further votes today. 
Later today, in our wrap-up, we will 
talk about the plans for tomorrow and 
on Monday, but I would suspect we will 
be in session tomorrow morning until 
approximately noon and that we will 
be in session on Monday. 

It is important that we have the de-
bate and discussion that will begin 
shortly on this particular nomination 
which is very important to this body 
and to the country. We anticipate a 
very good discussion as we go forward. 
It will be active and we want to give 
plenty of opportunity for both sides to 
be heard as we proceed to debate. 

f 

EXECUTIVE SESSION 

NOMINATION OF MIGUEL A. 
ESTRADA, OF VIRGINIA, TO BE 
UNITED STATES CIRCUIT JUDGE 
FOR THE DISTRICT OF COLUM-
BIA CIRCUIT 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
go into executive session and proceed 
to the consideration of Executive Cal-
endar No. 21, which the clerk will re-
port. 

The assistant legislative clerk read 
the nomination of Miguel A. Estrada, 
of Virginia, to be United States Circuit 
Judge for the District of Columbia Cir-
cuit. 

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Madam President, I am 
pleased that we have finally gotten to 
consider the nomination of Miguel 
Estrada to preside on the United States 
Court of Appeals for the District of Co-
lumbia Circuit, which has been pending 
before the Senate since May 9, 2001. I 
strongly support this nomination, and 
I hope we can vote on it soon. Also, I 
should say that I truly hope that news 
reports are inaccurate about efforts by 
my colleagues on the other side of the 
aisle to engage in a filibuster of this 
nominee in an effort to deny him a 
vote by the full Senate. To defeat this 
nominee in this manner would be un-
precedented and a real shame for this 
body. 

As many of us who are familiar with 
Mr. Estrada know, he represents a true 

American success story. His story can 
make us all proud to be members of 
this country, make us proud of our 
country. Born in Tegucigalpa, Hon-
duras, his parents divorced when he 
was only 4 years old. Mr. Estrada re-
mained in Honduras with his father 
while his sister emigrated to the 
United States with his mother. Years 
later, as a teenager, Mr. Estrada joined 
his mother in the United States. Al-
though he had taken English classes 
during school in Honduras, he actually 
spoke very little English when he im-
migrated. He nevertheless taught him-
self the language well enough to earn a 
B- in his first college English course. In 
a matter of years, he not only per-
fected his English skills, but he exceed-
ed the achievements of many persons 
for whom English is their native 
tongue. He graduated magna cum laude 
and Phi Beta Kappa in 1983 from Co-
lumbia College, then magna cum laude 
in 1986 from Harvard Law School, 
where he was editor of the Harvard 
Law Review. Those are really difficult 
achievements. 

Mr. Estrada’s professional career has 
been marked by one success after an-
other. He clerked for Second Circuit 
Judge Amalya Kearse a Carter ap-
pointee—then Supreme Court Justice 
Anthony Kennedy. He worked as an as-
sociate at the law firm of Wachtell 
Lipton in New York City, one of the 
great law firms of this country. He 
then worked as a Federal prosecutor in 
Manhattan, rising to become deputy 
chief of the appellate division. In rec-
ognition of his appellate skills, in spite 
of the fact that he has a speech handi-
cap, he was hired by the Solicitor Gen-
eral’s Office during the first Bush ad-
ministration. He stayed with the Solic-
itor General’s Office for most of the 
Clinton administration. When he left 
that Office, he joined the Washington, 
DC, office of Gibson, Dunn & Crutcher, 
where he has continued to excel as a 
partner. And everybody knows that the 
law firm of Gibson, Dunn & Crutcher is 
one of the great law firms of this coun-
try. 

Most lawyers are held in high esteem 
if they have argued even one case be-
fore the Supreme Court. Mr. Estrada 
has argued 15 cases before the States 
Supreme Court. This is an impressive 
accomplishment by any standard, but 
it is particularly remarkable when you 
take two additional factors into con-
sideration. First, as I have noted, 
English is not Mr. Estrada’s native lan-
guage. He has nevertheless mastered it 
to such a degree that he is considered 
to be one of the foremost appellate law-
yers in our country. Second, his oral 
argument skills are even more extraor-
dinary because, as I have mentioned, 
he has worked to overcome a speech 
impediment.

Despite this disability, Mr. Estrada 
has risen to the top of the ranks of oral 
advocates nationwide. People all over 
this country have admiration for him. 

The legal bar’s wide regard for Mr. 
Estrada is reflected in his evaluation 
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by the American Bar Association. The 
American Bar Association evaluates 
judicial nominees based on their pro-
fessional qualifications, their integ-
rity, their professional competence, 
and their judicial temperament. They 
do not have an official role in the con-
firmation process, but Senate Demo-
crats did identify the group’s evalua-
tions last year as the ‘‘gold standard.’’ 

They ask judges who have heard a 
nominee argue cases, lawyers on the 
other side of cases, and hundreds of 
lawyers with whom the nominee has 
worked. They also ask neighbors and 
friends and other critics, people who 
have axes to grind. They really go into 
a lot of things, but mainly with people 
in the profession. 

Based on its exhaustive assessment 
of these factors, the ABA has bestowed 
upon Mr. Estrada its highest rating of 
unanimously well qualified. That is 
high praise indeed. 

I have to say, as one who has been 
critical of the American Bar Associa-
tion and their evaluation process in the 
past, in recent years I think they have 
been doing an excellent job. We are 
gaining by the work they are doing. 

In the past I have seen them as a par-
tisan organization that was not fair to 
Republican nominees, at least to some 
Republican nominees. But I don’t find 
that bias any longer. I want to praise 
the American Bar Association for it. 

I take the time to offer up this brief 
recitation of Mr. Estrada’s personal 
and professional history because I 
think it illustrates that he is in fact 
far from some rightwing idealogue that 
some of the usual opposition groups 
have portrayed him to be. He clerked 
for Judge Kearse, a Carter appointee; 
then Justice Kennedy, a moderate by 
any standard. He joined the Solicitor 
General’s office and stayed on through 
much of the Clinton administration. 
His supporters include a host of well-
respected Clinton administration law-
yers, including Ron Klain, former Vice 
President Gore’s chief of staff and a 
former staffer on the Senate Judiciary 
Committee, a man we all respect; Rob-
ert Litt, head of the criminal division 
in the Reno Justice Department or the 
Clinton Justice Department; Randolph 
Moss, former assistant Attorney Gen-
eral; and Seth Waxman, former Solic-
itor General in the Clinton administra-
tion. All of these people are people we 
respect, we admire, all of them are 
Democrats, and all of them have been 
Democrat leaders, and all of them have 
had an awful lot of influence with the 
Senate Judiciary Committee and the 
Senate itself through the years. 

Mr. Klain’s letter to the committee 
in support of Mr. Estrada is particu-
larly insightful. He wrote:

Mr. Estrada will bring an independent 
streak to his judging, that may serve to sur-
prise those who nominated him—and I think 
will give every litigant, from any point of 
view, a fair chance to persuade Mr. Estrada 
of the rightness of his or her case.

Another letter from more than a 
dozen of Mr. Estrada’s former col-

leagues at the Solicitor General’s of-
fice states that:

. . . he is a person whose conduct is char-
acterized by the utmost integrity and scru-
pulous fairness, as befits a nominee to the 
federal bench.

I ask unanimous consent to print a 
copy of these letters in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

O’MELVENY & MYERS LLP, 
Washington, DC, January 16, 2002. 

Hon. PATRICK LEAHY, 
Chairman, U.S. Senate Committee on the Judici-

ary, Dirksen Senate Office Building, Wash-
ington, DC. 

DEAR CHAIRMAN LEAHY: When we talked re-
cently, I told you that I was supporting the 
nomination of Miguel Estrada to be a Judge 
of the U.S. Court of Appeals for the District 
of Columbia Circuit. Given that I did not 
have, at that time, a chance to explain the 
basis for my position in depth, I thought I 
might put my views in writing for your con-
sideration. 

At the outset, let me be clear that I write 
this letter with mixed emotions. Not mixed 
emotions about Miguel: if President Bush is 
to fill this seat on the D.C. Circuit, I believe 
Miguel is an outstanding candidate who mer-
its confirmation. Rather, I think it is unfor-
tunate that this vacancy exists at all due to 
the Senate’s failure to confirm two out-
standing, and well-qualified candidates for 
this court nominated by President Clinton. 
In this case, that unfairness is particularly 
ironic, as I met both Elena Kagan—President 
Clinton’s nominee for this position—and 
Miguel Estrada—President Bush’s nominee—
when we were all law students. The federal 
judiciary would be better off if the Senate 
had confirmed Professor Kagan last year—
and then, with a subsequent vacancy arising 
during the Bush administration, Mr. Estrada 
were nominated and confirmed. But unfortu-
nately, that is not the way that things 
worked out. 

That said, I would hope that Miguel 
Estrada would gain your support for con-
firmation this year. I believe that Miguel is 
a person of outstanding character, tremen-
dous intellect, and with a deep commitment 
to the faithful application of precedent. I 
have known Miguel for 15 years, and have 
seen him in a variety of contexts and cir-
cumstances. Though Miguel is politically 
conservative, I support his confirmation for 
three reasons that go beyond those factors 
that are obvious on their face; i.e., three rea-
sons that go beyond his outstanding creden-
tials, his intellect, and his incredible record 
of achievement as a lawyer.

First, Miguel is a serious lawyer who takes 
the law very seriously. Yes, Miguel has pas-
sionate views about legal policy and can be a 
strong advocate in a debate. But I have no 
doubt that, on the bench, Miguel will faith-
fully apply the precedents of his court, and 
the Supreme Court, without regard to his 
personal views or his political perspectives. 
His belief in the rule of law, in a limited ju-
diciary, and in the separation of powers is 
too strong for him to act otherwise. He will 
not be one of those ‘‘conservatives’’ who 
gives speeches about judicial restraint, but 
then becomes an unabashed judicial activist 
on the bench. He will do his job as the law, 
the Constitution, and his duty requires. I do 
not think we can ask more of a judge on an 
intermediate appellate court. 

Second, Miguel will rule justly toward all, 
without showing favor to any group or indi-
vidual. When I worked on the Judiciary Com-
mittee staff, one of your colleagues once said 
to me, ‘‘Adversity in youth can affect poten-

tial judges one of two ways: it can make 
them compassionate towards those in need—
feeling empathy for their plight—or it can 
make them cold-hearted—feeling as if ‘I 
made it without help, so you can, too.’ ’’ 
Miguel is one of those individuals who falls 
firmly in the first category: the challenges 
that he has overcome in his life have made 
him genuinely compassionate, genuinely 
concerned for others, and genuinely devoted 
to helping those in need. In the political 
arena, Miguel favors very different policies 
than you and I do to achieve these ends. But 
his commitment to them is without ques-
tion—and the fact that he would bring this 
commitment with him to the bench, in the 
dispensation of justice to all, is also without 
question. Those without means or without 
advantage will get a fair hearing from 
Miguel Estrada. 

Third, Miguel will bring an independent 
streak to this judging, that may serve to 
surprise those who have nominated him—and 
I think will give every litigant, from any 
point of view, a fair chance to persuade 
Miguel of the rightness of his or her case. 
Make no mistake about it, Miguel is con-
servative, and in cases where those sorts of 
labels matter, is more likely to rule ‘‘that 
way’’ than the judges nominated to the D.C. 
Circuit by President Clinton. Miguel Estrada 
will not be ‘‘the David Souter’’ of the D.C. 
Circuit. But I do think that Miguel will be 
more independent, more open-minded, more 
likely to ‘‘break ranks’’ than other potential 
nominees of this conservative President. 
Miguel is a rigorous skeptic—and I have seen 
him be as skeptical about conservative shib-
boleths as liberal ones. He will ask tough 
questions of both sides, and give both sides a 
chance to win him over. This powerful intel-
lectual quality is not unhinged from a com-
passion for people—rather, it is harnessed by 
Miguel in service of that compassion. It is a 
quality that will make Miguel a very fair 
judge. 

In closing, I appreciate your consideration 
of this letter and the views expressed here. I 
wish you the best in trying to untangle the 
difficult mess that the confirmation process 
has become. And I hope you will see fit to 
support Miguel Estrada’s confirmation when 
the Committee acts on that nomination. 

With best wishes, 
Sincerely, 

RONALD A. KLAIN, 
O’Melveny & Myers LLP. 

SEPTEMBER 19, 2002. 
Re nomination of Miguel A. Estrada.

Hon. PATRICK J. LEAHY, 
Chairman, Senate Committee on the Judiciary, 

Dirksen Senate Office Building, U.S. Sen-
ate, Washington, DC. 

Hon. ORRIN G. HATCH, 
Ranking Member, Senate Committee on the Ju-

diciary, Dirksen Senate Office Building, 
U.S. Senate, Washington, DC. 

DEAR CHAIRMAN LEAHY AND SENATOR 
HATCH: We are writing to express our support 
for the nomination of Miguel A. Estrada to 
be a Judge of the United States Court of Ap-
peals for the District of Columbia Circuit. 
We served with Mr. Estrada in the Office of 
the Solicitor General, and we know him to 
be a person of exceptional intellect, integ-
rity, and professionalism who would make a 
superb Circuit Judge. 

Miguel is a brilliant lawyer, with an ex-
traordinary capacity for articulate and inci-
sive legal analysis and a commanding knowl-
edge of and appreciation for the law. More-
over, he is a person whose conduct is charac-
terized by the utmost integrity and scru-
pulous fairness, as befits a nominee to the 
federal bench. In addition, Miguel has a deep 
and abiding love for his adopted country and 
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the principles for which it stands, and in par-
ticular for the rule of law. We hold varying 
ideological views and affiliations that range 
across the political spectrum, but we are 
unanimous in our conviction that Miguel 
would be a fair and honest judge who would 
decide cases in accordance with the applica-
ble legal principles and precedents, not on 
the basis of personal preferences or political 
viewpoints. 

We also know Miguel to be a delightful and 
charming colleague, someone who can en-
gage in open, honest, and respectful discus-
sion of legal issues with others, regardless of 
their ideological perspectives. Based on our 
experience as his colleagues in the Solicitor 
General’s office, we are confident that he 
possesses the temperament, character, and 
qualities of fairness and respect necessary to 
be an exemplary judge. In combination, 
Miguel’s exceptional legal ability and talent, 
his character and integrity, and his deep and 
varied experiences as a public servant and in 
private practice make him an excellent can-
didate for service on the federal bench. 

We hope this information will be of assist-
ance to the Committee in its consideration 
of Mr. Estrada’s nomination. He is superbly 
qualified to be a Circuit Judge for the Dis-
trict of Columbia Circuit, and we urge your 
favorable consideration of his nomination. 

Very truly yours, 
Thomas G. Hungar, Gibson, Dunn & 

Crutcher LLP; Richard P. Bress, 
Latham & Watkins; Edward C. Du-
Mont, Wilmer, Cutler & Pickering; 
Paul A. Engelmayer, Esq., Wilmer, 
Cutler & Pickering; David C. Fred-
erick, Kellogg, Huber, Hansen, Todd & 
Evans, P.L.L.C.; William K. Kelley, 
Notre Dame Law School; Paul J. 
Larkin, Jr., 1314 Cleveland Street; 
Maureen E. Mahoney, Latham & Wat-
kins; Ronald J. Mann, Roy F. & Jean 
Humphrey Proffitt Research Professor 
of Law, University of Michigan Law 
School; John F. Manning, Columbia 
Law School; Jonathan E. Nuechterlein, 
Wilmer, Cutler & Pickering; Richard H. 
Seamon, Associate Professor, Univer-
sity of South Carolina; Amy L. Wax, 
Professor of Law, University of Penn-
sylvania Law School; Christopher J. 
Wright, Harris, Wiltshire & Grannis 
LLP.

Mr. HATCH. Mr. Estrada’s supporters 
are not limited to prominent and well-
connected Democrats and Republicans. 
We heard during his confirmation pro-
ceedings or hearings about Mr. 
Estrada’s pro bono efforts before the 
Supreme Court to overturn the convic-
tion of death row inmate Tommy David 
Strickler. His cocounsel in that case, 
Barbara Hartung, wrote the committee 
that Mr. Estrada:

. . . values highly the just and proper ap-
plication of the law. Mr. Estrada’s respect 
for the Constitution and the law may explain 
why he took on Mr. Strickler’s case, which 
at the bottom concerned the fundamental 
fairness of a capital trial and death sentence. 
I should note that Mr. Estrada and I have 
widely divergent political views and disagree 
strongly on important issues. However, I am 
confident that Mr. Estrada will be a distin-
guished, fair and honest member of the fed-
eral appellate bench.

Again, that is high praise from Bar-
bara Hartung. 

Another letter in support of Mr. 
Estrada came from Leonard Joy, attor-
ney in charge of the Legal Aid Society, 
Federal Defender Division in New York 
City, which is the community defender 

organization appointed to represent in-
digent defendants in Federal court at 
the trial and appellate levels. Mr. Joy, 
who frequently represented defendants 
whom Mr. Estrada prosecuted while he 
was an assistant U.S. Attorney, wrote 
that:

He clearly was one of the smartest attor-
neys in the office which prides itself in at-
tracting the best and the brightest. Yet 
throughout he was eminently practical in 
the judgments he made and he had a down-
to-earth approach to his cases. I found him 
to be a fair and straightforward prosecutor 
who did not treat defendants unduly harshly. 

It is fair to say that all lawyers in my of-
fice liked him. Many of them are liberal in 
their politics and it is a credit to Mr. 
Estrada that he was able to get along with 
people who may have had different views 
than he.

Mr. HATCH. The letters the com-
mittee has received from lawyers who 
know Mr. Estrada both personally and 
professionally depict him as a brilliant 
yet fair attorney who is willing to lis-
ten to both sides of an issue before 
making a decision. Inherent in this de-
scription is the necessary conclusion 
that Mr. Estrada is not an idealogue 
but instead shows great respect for per-
sons with divergent viewpoints. Indeed, 
as I noted at the hearing, Mr. Estrada 
placed phone calls to my office to sup-
port the confirmation of two Clinton 
judicial nominees: Adalberto Jose Jor-
dan, who was confirmed to the South-
ern District of Florida, and Elena 
Kagan, nominated for the DC circuit.

Beyond the letters of support we 
have received for Mr. Estrada, the 
cases he has taken on as an attorney il-
lustrate his commitment to following 
the law instead of imposing any polit-
ical agenda. I know that the issue of 
reproductive choice is one that is very 
important to many of my Democratic 
colleagues, although it is one on which 
we disagree. I am not sure how many of 
them saw the portion of the hearing 
when Mr. Estrada was asked about his 
work on the NOW—National Organiza-
tion for Women—case for the Clinton 
administration. Even if you assume 
that Mr. Estrada is pro-life as a matter 
of politics, which even I do not know, 
that representation illustrates his abil-
ity to put aside his personal convic-
tions and follow the law as a good ju-
rist has to do. 

In addition, on the NOW web site 
there is an article by Vera Haller of 
Women’s E-news. Although this article 
criticizes several of President Bush’s 
judicial nominees—unfairly, in my 
view—but that is a different story—it 
applauds the selection of Mr. Estrada, 
noting that ‘‘[h]is presence on the list 
. . . was seen by some as a sign that 
President Bush hoped to avoid conten-
tious confirmation battles in the Sen-
ate.’’ 

I want to take a moment at the out-
set here to address a couple of issues 
that we are sure to hear more about as 
the discussion of Mr. Estrada’s nomina-
tion progresses. 

First, Mr. Estrada has been unfairly 
criticized by some for declining to an-

swer questions at his hearing about 
whether particular Supreme Court 
cases were correctly decided. Lloyd 
Cutler, who was White House Counsel 
to both President Carter and President 
Clinton, put it best when he testified 
before a Judiciary Committee sub-
committee in 2001. He said, ‘‘Can-
didates should decline to reply when ef-
forts are made to find out how they 
would decide a particular case.’’ He fur-
ther explained, ‘‘What is most impor-
tant is the appointment of judges who 
are learned in the law, who are con-
scientious in their work ethic, and who 
possess what lawyers describe as ‘judi-
cial temperament.’ ’’ Mr. Estrada’s aca-
demic achievement, his professional 
accomplishments, and the letters of 
support we have received from his col-
league all indicate that Mr. Estrada 
fits this description and deserves our 
vote of confirmation. 

Second, several opponents of Mr. 
Estrada have attempted to block his 
confirmation by demanding that the 
Department of Justice release internal 
memoranda he authored while he was 
an assistant to the Solicitor General in 
the Solicitor General’s office. First, it 
is important to note that Mr. Estrada 
told the committee that he does not 
object to the release of these docu-
ments. He is, rightfully, proud of his 
legal work. But there is a larger insti-
tutional problem. What the opponents 
of Mr. Estrada, or those who are con-
tinuing to demand these documents, 
apparently ignore is the fact that all 
seven living former Solicitors Gen-
eral—four Democrats and three Repub-
licans—oppose this request. Their let-
ter to the committee explains that the 
open exchange of ideas upon which 
they relied as Solicitors General ‘‘sim-
ply cannot take place if attorneys have 
reason to fear that their private rec-
ommendations are not private at all, 
but vulnerable to public disclosure.’’ 
These seven former Solicitors Gen-
eral—four Democrats, three Repub-
licans—concluded that ‘‘any attempt 
to intrude into the Office’s highly priv-
ileged deliberations would come at a 
cost of the Solicitor General’s ability 
to defend vigorously the United States’ 
litigation interests—a cost that also 
would be borne by Congress itself.’’ 

The Wall Street Journal and the 
Washington Post have also criticized 
attempts to obtain these memoranda—
and they should. The seven former So-
licitors General of the United States 
are right, and their wise counsel should 
be followed. 

I ask unanimous consent that the 
letter of the Solicitors General, as well 
as the Wall Street Journal and Wash-
ington Post editorials, be printed in 
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:
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WILMER, CUTLER & PICKERING, 

Washington, DC, June 24, 2002. 
Hon. PATRICK J. LEAHY, 
Chairman, Committee on the Judiciary, U.S. 

Senate, Dirksen Senate Office Building, 
Washington, DC. 

DEAR CHAIRMAN LEAHY: We write to ex-
press our concern about your recent request 
that the Department of Justice turn over 
‘‘appeal recommendations, certiorari rec-
ommendations, and amicus recommenda-
tions’’ that Miguel Estrada worked on while 
in the Office of the Solicitor General. 

As former heads of the Office of the Solic-
itor General—under Presidents of both par-
ties—we can attest to the vital importance 
of candor and confidentiality in the Solicitor 
General’s decisionmaking process. The Solic-
itor General is charged with the weighty re-
sponsibility of deciding whether to appeal 
adverse decisions in cases where the United 
States is a party, whether to seek Supreme 
Court review of adverse appellate decisions, 
and whether to participate as amicus curiae 
in other high-profile cases that implicate an 
important federal interest. The Solicitor 
General has the responsibility of rep-
resenting the interests not just of the Jus-
tice Department, nor just of the Executive 
Branch, but of the entire federal govern-
ment, including Congress. 

It goes without saying that, when we made 
these and other critical decisions, we relied 
on frank, honest, and thorough advice from 
our staff attorneys, like Mr. Estrada. Our de-
cisionmaking process required the unbridled, 
open exchange of ideas—an exchange that 
simply cannot take place if attorneys have 
reason to fear that their private rec-
ommendations are not private at all, but 
vulnerable to public disclosure. Attorneys 
inevitably will hesitate before giving their 
honest, independent analysis if their opin-
ions are not safeguarded from future disclo-
sure. High-level decisionmaking requires 
candor, and candor in turn requires confiden-
tiality. 

Any attempt to intrude into the Office’s 
highly privileged deliberations would come 
at the cost of the Solicitor General’s ability 
to defend vigorously the United States’ liti-
gation interests—a cost that also would be 
borne by Congress itself. 

Although we profoundly respect the Sen-
ate’s duty to evaluate Mr. Estrada’s fitness 
for the federal judiciary, we do not think 
that the confidentiality and integrity of in-
ternal deliberations should be sacrificed in 
the process. 

Sincerely, 
On behalf of: Seth P. Waxman, Walter 

Dellinger, Drew S. Days, III, Kenneth W. 
Starr, Charles Fried, Robert H. Bork, Archi-
bald Cox. 

[From the Washington Post, May 28, 2002] 
NOT FAIR GAME 

Senate Judiciary Committee Chairman 
Patrick Leahy (D–Vt.) recently sought a se-
ries of internal Justice Department memos 
in connection with the judicial nomination 
of Miguel Estrada. Mr. Estrada, whom Presi-
dent Bush has named to the D.C. Circuit 
Court of Appeals, is a conservative who 
served as a staff attorney in the Office of the 
Solicitor General, mostly during the Clinton 
administration. Although his former col-
leagues there generally speak highly of him, 
one, a man named Paul Bender, has sug-
gested publicly that Mr. Estrada’s conserv-
atism would corrupt his judicial work. Ap-
parently to see if Mr. Estrada’s paper trail 
within the office would support this sugges-
tion, Sen. Leahy has requested all of Mr. 
Estrada’s written recommendations to the 
office concerning whether cases should be 
appealed and what positions the government 

should take as a friend of the court. Such a 
request for an attorney’s work product would 
be unthinkable if the work had been done for 
a private client. The legal advice by a line 
attorney for the federal government is not 
fair game either. 

The desire to evaluate Mr. Estrada’s per-
formance is understandable, and the problem 
of how to explore a nominee’s views is not 
trivial. Mr. Estrada has no significant record 
of public statements or controversial 
writings, yet despite scant evidence, liberal 
groups are convinced that he threatens val-
ues they hold dear. Like most nominees, 
however, Mr. Estrada likely will decline to 
discuss specific issues that might come be-
fore him as a judge. So there is no good way 
of exploring whether he would respect and 
apply precedent faithfully or engage in judi-
cial policymaking. 

That said, there are plenty of bad ways, 
and few involve greater institutional risk for 
the Justice Department than letting appeals 
memos become fodder for wars about nomi-
nations. Particularly in elite government of-
fices such as that of the solicitor general, 
lawyers need to be able to speak freely with-
out worrying that the positions they are ad-
vocating today will be used against them if 
they ever get nominated for some other posi-
tion. Says Walter Dellinger, one of President 
Clinton’s solicitors general and one of Mr. 
Estrada’s bosses in the office: ‘‘It would be 
very destructive of all of the purposes served 
by the attorney-client privilege to have at-
torneys in the solicitor general’s office look-
ing over their shoulders when they write 
memos.’’ It is also needlessly destructive. A 
broad range of Clinton-era Justice Depart-
ment political appointees are perfectly capa-
ble of describing Mr. Estrada’s role at the so-
licitor general’s office. 

On several occasions in recent years, Con-
gress recklessly has gone after work by line 
attorneys at the Justice Department. Im-
porting these excesses into the confirmation 
process is a terrible idea. After a year of in-
vestigating, liberal activists have not been 
able to find much on Mr. Estrada, and the 
unfortunate result seems to be a fishing ex-
pedition. But there’s no logical end to it. Mr. 
Estrada once clerked for Justice Anthony 
Kennedy, and it is perfectly possible that he 
made comments in some of his memos there 
that the Judiciary Committee might find in-
teresting as well. Why not ask for those? 
There are some ponds in which activists—
and Senators—should not fish. 

[From the Wall Street Journal, May 24, 2002] 
THE ESTRADA GAMBIT 

Senate Judiciary Chairman Patrick Leahy 
keeps saying he’s assessing judicial nomi-
nees on the merits, with political influence. 
So why does he keep getting caught with 
someone else’s fingerprints on his press re-
leases? 

The latest episode involves Miguel 
Estrada, nominated more than a year ago by 
President Bush for the prestigious D.C. Cir-
cuit Court of Appeals. Mr. Estrada scares the 
legal briefs off liberal lobbies because he’s 
young, smart and accomplished, having 
served in the Clinton Solicitor General’s of-
fice, and especially because he’s a conserv-
ative Hispanic. All of these things make him 
a potential candidate to be elevated to the 
U.S. Supreme Court down the road. 

Sooner or later even Mr. Leahy has to 
grant the nominee a hearing, one would 
think. But maybe not, if he keeps taking or-
ders from Ralph Neas at People for the 
American Way. On April 15, the Legal Times 
newspaper reported that a ‘‘leader’’ of the 
anti-Estrada liberal coalition was consid-
ering ‘‘launching an effort to obtain internal 
memos that Estrada wrote while at the SG’s 

office, hoping they will shed light on the 
nominee’s personal views.’’

Hmmm. Who could that leader be? Mr. 
Neas, perhaps, Whoever it is, Mr. Leahy 
seems to be following orders, because a 
month later, on May 15, Mr. Leahy sent a 
letter to Mr. Estrada requesting the ‘‘appeal 
recommendations, certiorari recommenda-
tions, and amicus recommendations you 
worked on while at the United States De-
partment of Justice.’’

It’s important to understand how out-
rageous this request is. Mr. Leahy is de-
manding pre-decision memorandums, the 
kind of internal deliberations that are al-
most by definition protected by executive 
privilege. No White House would disclose 
them, and the Bush Administration has al-
ready turned down a similar Senate request 
of memorandums in the case of EPA nominee 
Jeffrey Holmstead, who once worked in the 
White House counsel’s office. 

No legal fool, Mr. Leahy must understand 
this. So the question is what is he really up 
to? The answer is almost certainly one more 
attempt to delay giving Mr. Estrada a hear-
ing and vote. A simple exchange of letters 
from lawyers can take weeks. And then if 
the White House turns Mr. Leahy down, he 
can claim lack of cooperation and use that 
as an excuse to delay still further. 

Mr. Leahy is also playing star marionette 
to liberal Hispanic groups, which on May 1 
wrote to Mr. Leahy urging that he delay the 
Estrada hearing until at least August in 
order to ‘‘allow sufficient time . . . to com-
plete a thorough and comprehensive review 
of the nominee’s record.’’ We guess a year 
isn’t adequate time and can only assume 
they need the labor-intensive summer 
months to complete their investigation. 
(Now there’s a job for an intern.) On May 9, 
the one-year anniversary of Mr. Estrada’s 
nomination, Mr. Leahy issued a statement 
justifying the delay in granting him a hear-
ing by pointing to the Hispanic groups’ let-
ter. 

These groups, by the way, deserve some 
greater exposure. They include the Mexican 
American Legal Defense and Educational 
Fund as well as La Raza, two lobbies that 
claim to represent the interests of Hispanics. 
Apparently they now believe their job is to 
help white liberals dig up dirt on a distin-
guished jurist who could be the first His-
panic on the U.S. Supreme Court. 

The frustration among liberals in not 
being able to dig up anything on Mr. Estrada 
is obvious. Nan Aron, president of the Alli-
ance for Justice, told Legal Times that 
‘‘There is a dearth of information about 
Estrada’s record, which places a responsi-
bility on the part of Senators to develop a 
record at his hearing. There is much that he 
has done that is not apparent.’’ Translation: 
We can’t beat him yet. 

Anywhere but Washington, Mr. Estrada 
would be considered a splendid nominee. The 
American Bar Association, whose rec-
ommendation Mr. Leahy once called the 
‘‘gold standard by which judicial candidates 
have been judged,’’ awarded Mr. Estrada its 
highest rating of unanimously well-qualified. 
There are even Democrats, such as Gore ad-
viser Ron Klahin, who are as effusive as Re-
publicans in singing the candidate’s praises. 

When Mr. Estrada worked in the Clinton-
era Solicitor General’s office, he wrote a 
friend-of-the-court brief in support of the Na-
tional Organization of Women’s position that 
anti-abortion protesters violated RICO. It’s 
hard to paint a lawyer who’s worked for Bill 
Clinton and supported NOW as a right-wing 
fanatic. 

We report all of this because it reveals just 
how poison judicial politics have become, 
and how the Senate is perverting its advise 
and consent power. Yesterday the Judiciary 
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Committee finally confirmed a Bush nomi-
nee, but only after Republican Arlen Specter 
went to extraordinary lengths to help fellow 
Pennsylvanian Brooks Smith. 

Mr. Estrada doesn’t have such a patron, so 
he’s fated to endure the delay and document-
fishing of liberal interests and the Senate 
chairman who takes their dictation. 

[From the Wall Street Journal, June 11, 2002] 
NO JUDICIAL FISHING 

Senate Judiciary Chairman Patrick Leahy 
has just received the answer to his out-
rageous request for the private decision 
memos written by judicial nominee Miguel 
Estrada: No fishing now, or ever. 

Last month Mr. Leahy followed orders 
from liberal interest groups (as reported in 
Legal Times) to ask the Department of Jus-
tice for all of the appeal recommendations, 
certiorari recommendations and amicus rec-
ommendations that Mr. Estrada worked on 
while at the Clinton-era Solicitor General’s 
office. 

Internal deliberations are highly confiden-
tial documents, protected by executive privi-
lege. No White House would disclose them, 
and sure enough, the Bush Administration 
has now quickly refused to do so. Assistant 
Attorney General Daniel Bryant wrote Mr. 
Leahy last week that future Assistant So-
licitors General would be ‘‘chilled’’ from pro-
viding ‘‘the candid and independent analysis 
that is essential to high-level decision-mak-
ing.’’

The Justice Department ‘‘cannot function 
properly if our attorneys write these kinds of 
documents with one eye focused on the effect 
that their words, if made public, might have 
on their qualifications for future office,’’ he 
added. 

This is no surprise to anyone, certainly not 
to Mr. Leahy and his liberal minders. Their 
goal here is delay, trying to put off the day 
when Mr. Estrada takes a seat on the D.C. 
Circuit Court of Appeals, from which Presi-
dent Bush could promote him to become the 
first Hispanic-American on the U.S. Supreme 
Court. Mr. Estrada was nominated 13 months 
ago and hasn’t even had a hearing yet. 

In the meantime, the D.C. Circuit, like the 
federal judiciary overall, faces a severe va-
cancy crisis; four of its 12 seats are vacant. 
Mr. Leahy’s ideological petulance grows 
more costly by the day.

Mr. HATCH. Madam President, let 
me say this to colleagues who insist 
upon seeking internal memoranda Mr. 
Estrada wrote during his tenure at the 
SG’s office. During the last Congress, 
the Senate confirmed Jonathan 
Adelstein, whom I fully support, to an 
important position on the FCC. Mr. 
Adelstein is a former aide to the distin-
guished minority leader, but the Re-
publicans did not demand all of Mr. 
Adelstein’s memoranda to Senator 
DASCHLE on telecommunications issues 
before confirming him. This is despite 
the fact that such memoranda probably 
could have been useful in determining 
how Mr. Adelstein would have ap-
proached his decisions as a commis-
sioner. The reason we did not seek 
them was because of the obvious: To do 
so would have intruded into the delib-
erative relationship between Mr. 
Adelstein and Senator DASCHLE. This 
would have been an inappropriate in-
trusion, as all of the Solicitors Gen-
eral, including President Clinton’s So-
licitors, have warned of the Judiciary 
Committee’s request, regardless of how 

valuable the memoranda would have 
been in deciding whether to support 
Mr. Adelstein. 

Along the same lines, I must note the 
American public would probably find 
insightful the internal memoranda 
written to any of my colleagues in the 
Senate by their staff. How would we 
feel about that? Do we think we would 
get the most candid advice if our top 
counsel knew their private advice is 
not really private? Let’s get real here. 

These misguided efforts should not 
prevent our confirmation of a highly 
qualified nominee who has pledged to 
be fair and impartial, and to uphold the 
law regardless of his personal convic-
tions. I have no doubt Mr. Estrada will 
be one of the most brilliant Federal ap-
pellate judges of our time. This is a 
picture of Miguel Estrada, who was 
found by the American Bar Associa-
tion—unanimously—well qualified, the 
highest rating given to any judicial 
nominee. I have no doubt Mr. Estrada 
will be one of the most brilliant Fed-
eral appellate judges of our time, and I 
urge every Member of this body to join 
me in voting to confirm him. 

Madam President, let me say just a 
few more things about the significance 
of this nomination. There have been 
many people who have been waiting for 
the confirmation vote on this nominee, 
and many more people who are watch-
ing today for the first time as we dis-
play our American institutions and the 
value we give to the independence of 
our judiciary. 

It was no small matter that at our 
hearing for Mr. Estrada, we had in the 
audience the Honorable Mario 
Canahuati, the Ambassador of Hon-
duras to the United States. The Hon-
duran community in this country, 
though centered in Louisiana, is scat-
tered throughout the U.S., from North 
Carolina to New York to California. 

We welcomed also to our hearing the 
leaders of the many Hispanic commu-
nities and organizations in the U.S. 
who came to express support for this 
nomination. 

In this context, I want to make a 
general comment on judicial confirma-
tions. For over a year, we have had a 
very troubling debate over issues that 
we thought our Founding Fathers had 
settled long ago with our Constitution. 
I have been heartened to read the 
scores of editorials all across this coun-
try that have addressed the notion of 
injecting ideology into the judicial 
confirmation process, because this no-
tion has been near universally re-
jected—except, of course, for a handful 
of well paid, special interest liberal 
lobbyists in Washington, and a few 
other diehards. 

It seems to me the only way to make 
sense of the advise and consent role our 
Constitution’s Framers envisioned for 
the Senate is to begin with the assump-
tion that the President’s constitu-
tional power to nominate should be 
given a fair amount of deference, and 
that we should defeat nominees only 
where problems of character, qualifica-

tions, or inability to follow the law are 
evident. 

As Alexander Hamilton recorded for 
us, the Senate’s task of advise and con-
sent is to advise and to query on the 
judiciousness and character of nomi-
nees, not to challenge, by our naked 
power, the people’s will in electing who 
shall nominate. 

To do otherwise, it seems to me, is to 
risk making the Federal courts an ex-
tension of this political body. This 
would threaten one of the cornerstones 
of this country’s unique success—an 
independent judiciary. Let me say this 
again. Such political efforts would 
threaten one of the cornerstones of this 
country’s unique success—an inde-
pendent judiciary. 

Let’s not take my advice here, let’s 
listen to Presidents Carter and Clin-
ton’s White House counsel, Lloyd Cut-
ler, a person, though we disagree on 
many issues, for whom I have the high-
est regard and always have. He is a ter-
rific human being and a wonderful law-
yer, one of the best who has ever served 
his country. 

Moreover, these are not just my 
views, this is our Anglo-American judi-
cial tradition. It is reflected in every-
thing that marks a good judge, not the 
least of which is Canon 5 of the Code of 
Judicial Conduct of the American Bar 
Association that expressly forbids 
nominees to judicial duty from making 
‘‘pledges or promises of conduct in of-
fice [or] statements that commit or ap-
pear to commit the nominee with re-
spect to cases, controversies, or issues 
that are likely to come before the 
courts.’’ 

I should expect no Senator would in-
vite a nominee to breach this code of 
ethics, and it worries me that we are 
coming close, and that we now appear 
to complain that a nominee does not 
breach the code when we ask him to. I 
can honestly say I fear that we are get-
ting to or crossing over dangerous lines 
here I have not witnessed in my 27 
years in the U.S. Senate. 

As I have indicated by reciting his 
stellar record, Miguel Estrada’s nomi-
nation is before us today because it de-
serves to be here under any standard 
that any disinterested person could de-
vise. He is qualified for the position for 
which President Bush has nominated 
him. I know it, and after our debate, I 
think the American people will know it 
as well. 

But notwithstanding all of Mr. 
Estrada’s hard work and unanimous 
rating of highly qualified by the ABA, 
he has been subjected, so far, to a pi-
nata confirmation process with which 
we have all become very familiar. The 
extreme left-wing Washington groups 
go after judicial nominees like kids 
after a pinata. And it is not specific to 
Mr. Estrada. They beat it and they 
beat it until something comes out that 
they can then chew and distort. 

In the case of Mr. Estrada, the ritual 
has been slightly different. They have 
been unable to find anything they can 
chew on and spit out to us, so they now 
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say that we simply do not know enough 
about Mr. Estrada to confirm him. And 
that is after more than 640 days of 
delay. 

Well, it is not that we do not know 
enough. We had a full-day hearing, con-
ducted by Senator SCHUMER. It was a 
full hearing. I commend him for con-
ducting and allowing all Senators the 
opportunity to ask any and all ques-
tions they wished to ask. I believe that 
was last September. Mr. Estrada’s 
nomination has been pending before us 
for almost 2 years. We know as much 
about Mr. Estrada as we have known 
about any nominee. Their complaint is 
that we know all there is and the usual 
characters haven’t found anything to 
distort. 

But surely we should not expect to 
hear it suggested today that Mr. 
Estrada doesn’t have enough judicial 
experience. Only 3 of the 18 judges ap-
pointed to the DC circuit by Democrats 
since President Carter had any prior 
judicial experience before their nomi-
nations.

These include Ruth Bader Ginsburg 
and Abner Mikva to select two. Like-
wise, judicial luminaries such as Louis 
Brandeis and Byron White had no judi-
cial experience before being nominated 
to the Supreme Court. And Thurgood 
Marshall, the first African American 
on the Supreme Court, had no judicial 
experience before he was nominated to 
the Second Circuit. I could go on and 
on. 

I wish to address another aspect of 
Mr. Estrada’s background. I know 
Miguel Estrada and I know how proud 
he is, in ways that he is unable to ex-
press, about being the first Hispanic 
nominated to the D.C. Circuit Court of 
Appeals. So I will express it. This nom-
ination is a matter of pride for him for 
the same reason that it is for any of us, 
not just because Mr. Estrada is a sym-
bol for Latinos in America, but because 
Miguel Estrada’s story is the best ex-
ample of the American dream of all im-
migrants. He and I are proud because 
we love this great country and the fu-
ture it continues to promise to young 
immigrants. Miguel Estrada’s success 
can make each of us love this country 
all the more. 

In fact, I have never seen any His-
panic nominee whose nomination has 
so resonated with the Latino commu-
nity, except for the partisans—the par-
tisan Democrats. 

As I said earlier, Miguel Estrada was 
born in Honduras. He was so bright at 
an early age that he was enrolled at a 
Jesuit school at the age of 5. He was 
raised in a middle-class family. At age 
17, he came to live with his mother who 
had immigrated to New York, knowing 
very little English. Today he sits be-
fore the Senate of the United States 
waiting to be confirmed to one of the 
greatest courts in the land. 

I am embarrassed, therefore, by the 
new lows that some have gone to at-
tack Mr. Estrada. Detractors have sug-
gested that because he has been suc-
cessful and has had the privilege of a 

fine education, he is somehow less than 
a fullblooded Hispanic. This is the most 
embarrassing tactic used against this 
nominee. I wonder if we would tolerate 
saying of a woman nominee that be-
cause of this or that, she is not really 
a woman, or of a male nominee that be-
cause he is this or that, he is not fully 
a man. We would not tolerate that 
here, and I do not think we should tol-
erate it in the case of Miguel Estrada. 

Even more offensive, it seems to me, 
are the code words that some of his de-
tractors use about him—code words 
which perpetuate terrible stereotypes 
about Latinos—used in effect to dimin-
ish Miguel Estrada’s great accomplish-
ment and the respect he has from col-
leagues of all political persuasions. 

As chairman and founder 13 years ago 
of the nonpartisan Republican Hispanic 
Task Force which, despite the name, is 
made up of both Republicans and 
Democrats—I have tried to achieve 
greater inclusion of Hispanics in the 
Federal Government. I have worked 
hard to do that. I love the Hispanic 
people. They know it. 

I am concerned by the obstacles they 
face. I fear that some Democrats are 
creating a new intellectual glass ceil-
ing for Hispanics. If they do not think 
a certain liberal way that they do, then 
they are not good enough for upward 
mobility and advancement. 

Let me say that again. If they do not 
think a certain liberal way that they 
do, then they are not good enough for 
upward mobility and advancement. 
That is wrong, and this body should 
not perpetuate that. 

Many liberals in this town fear that 
there could be role models for His-
panics that might be moderate to con-
servative—despite the fact that polls 
show that the great majority of His-
panics are conservative. But surely, 
the advancement of an entire people 
should not be dependent on one party 
being in power. 

This past year I met with a number 
of leaders of Hispanic organizations 
from all across the country. I asked 
them what they think about the subtle 
prejudices that Mr. Estrada is facing 
and they agree. Perhaps, they are more 
offended than I could ever be, but I 
doubt it. 

The best expression of this outrage 
was shown just last week by Congress-
man Herman Badillo in an article in 
the Wall Street Journal. 

I ask unanimous consent that this ar-
ticle be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
[From the Wall Street Journal, Jan. 30, 2003] 

QUÉ PASA, CHUCK? 

(By Herman Badillo) 

NEW YORK.—Nothing makes Democrats 
more frenzied than when a Hispanic or Afri-
can-American goes off the reservation. Wit-
ness now the opposition that the Puerto 
Rican Legal Defense Fund and the usual 
Washington special interests are giving 
Miguel Estrada, the young Honduran immi-
grant-turned-New Yorker that President 

Bush has nominated to the D.C. Circuit 
Court of Appeals. 

Congressional Democrats have gone so far 
as to say that Mr. Estrada is a Hispanic ‘‘in 
name only.’’

But if their behavior is outrageous it is 
also par for the course. Half of the Demo-
crats’ energy lately seems focused on 
corraling the nation’s two largest minority 
groups into an intellectual ghetto. The vit-
riol we saw most famously directed at Clar-
ence Thomas, and more recently at 
Condoleezza Rice, demands that blacks and 
Hispanics toe a political line to have their 
success acknowledged by their own commu-
nity. 

When confirmed by the Senate, Miguel 
Estrada, a brilliant lawyer with extraor-
dinary credentials, will be the first Hispanic 
on the second most prestigious court in the 
land. He will be a role model not just for His-
panics, but for all immigrants and their chil-
dren. His is the great American success 
story. 

But his confirmation by the Senate will 
come no thanks to Chuck Schumer, his 
home-state senator. Mr. Schumer has thrown 
every old booby-trap in Mr., Estrada’s way, 
and invented a few new ones just for him. 
When the Senate held a hearing for Mr. 
Estrada last year, Mr. Estrada’s mother told 
Mr. Schumer that she had voted for him and 
hoped that he would return the favor. He 
hasn’t yet. 

It is hard to blame Democrats of course. 
They know how their bread is buttered and 
by whom—the monied special interest groups 
that have made a profitable business of op-
posing the nominations of President Bush. 
The Hispanic groups that shun Mr. Estrada, 
including the Congressional Hispanic Cau-
cus, which announced its opposition to his 
nomination last September, are a different 
matter. They should be ashamed of them-
selves. 

Sen. Orrin Hatch (R., Utah), who heads 
both the Senate Judiciary and the Senate 
Republican Hispanic Task Force, put it well 
when he said that these liberal Hispanic 
groups ‘‘have sold out the aspirations of 
their people just to sit around schmoozing 
with the Washington power elite.’’

Mr. Schumer’s one-man campaign against 
Mr. Estrada has grown tiresome too. Despite 
the rebuke of every living U.S. solicitor gen-
eral of both parties dating back four decades, 
Mr. Schumer continues to make irrespon-
sible demands, never made before for a non-
Hispanic nominee, and insists on making 
backhanded and unfounded insinuations 
about Mr. Estrada’s career and tempera-
ment. This treatment of Mr. Estrada is de-
meaning and unfair, not only to the nominee 
but also to the confirmation process and the 
integrity of the Senate. 

Mr. Schumer’s petulance ignores Mr. 
Estrada’s qualifications, intellect, judgment, 
bipartisan support, and that he received a 
unanimous ‘‘well qualified’’ rating—the 
highest possible rating—from the American 
Bar Association. The liberal Hispanic groups 
that challenge Mr. Estrada’s personal iden-
tity as a Hispanic ignore his support by non-
partisan Hispanic organizations, such as the 
Hispanic National Bar Association, the 
League of United Latin American Citizens, 
and the U.S. Hispanic Chamber of Commerce. 

Mr. Schumer and his colleagues are fond of 
speaking about the need for ‘‘diversity’’ on 
the courts. Apparently that talk does not ex-
tend to President Bush’s nominees, since the 
confirmation of Mr. Estrada would provide 
just such diversity on this important court. 
It is past time that Mr. Schumer put an end 
to his embarrassing grandstanding on Mr. 
Estrada’s nomination. 

One would think that a New York senator 
would know that, whether Puerto Rican, Do-
minican or Honduran, Hispanics are most 
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united in one thing—the pride we take in our 
advancement as Americans regardless of 
where we started. One suspects that Mr. 
Schumer may learn this lesson yet, and that 
Miguel Estrada’s name is one that Charles 
Schumer will hear repeated when he runs for 
re-election all too soon.

Mr. HATCH. Mr. Badillo served four 
terms as a Democrat in the House of 
Representatives, as Deputy Mayor of 
New York City under Mayor Koch, as 
Bronx President and as Board Chair-
man of the City University of New 
York. He is the best known Hispanic 
public leader in New York State with 
five decades of public service to show 
for his efforts. 

Mr. Badillo had this to say about how 
Mr. Estrada has been treated:

[It is] demeaning and unfair, not only to 
the nominee but also to the confirmation 
process and the integrity of the Senate.

Mr. Badillo notes that Mr. Estrada 
has had demands placed on him ‘‘never 
made before for a non-Hispanic nomi-
nee.’’ 

The Hispanic experience, in fact, 
sheds new light on the debate we have 
been having about ideology in judicial 
confirmations. Many new Hispanic 
Americans have left countries without 
independent judiciaries, and they are 
all too familiar with countries with po-
litical parties that claim cradle-to-
grave rights over their allegiances and 
futures. 

I have a special affinity for Hispanics 
and for the potential of the Latin cul-
ture in influencing the future of this 
country. Polls show that Latinos are 
among the hardest working Americans. 
That is because like many immigrant 
cultures in this country, Hispanics 
often have two and even three jobs. 
Surveys show they have strong family 
values and a real attachment to their 
faith traditions and they value edu-
cation as the vehicle to success for 
their children. 

In short, Hispanics have reinvigo-
rated the American dream, and I ex-
pect they will bring new under-
standings of our nationhood, that some 
of us some of us, Madam President—
might not fully see with tired eyes. 

Without trumpeting the overused 
word ‘‘diversity,’’ I have made it my 
business to support the nominations of 
talented Hispanics for my entire career 
in the Senate. I hope that the desire for 
diversity that many of my Democrat 
colleagues say they share with me will 
trump the reckless and destructive 
pursuit of injecting ideology into the 
judicial confirmations process as we 
move forward on this particular nomi-
nation. 

In Spanish-speaking churches all 
over this country and in every denomi-
nation, Hispanics sing a song called DE 
COLORES. This means OF MANY COL-
ORS. It celebrates the many colors in 
which we all are created. 

Hispanics know they come in many 
colors, with all kinds of backgrounds. 
They enjoy among themselves a wide 
diversity already. They left behind 
countries filled with ideologues that 

would chain them to single political 
parties. Latinos share a commonsense 
appreciation of each other’s achieve-
ments in this country without any re-
gard whatsoever to ideology, over 
which some Americans have the luxury 
of obsessing. 

Congressman Herman Badillo said it 
well—in fact, he said it beautifully:

[W]hether Puerto Rican, Dominican or 
Honduran, Hispanics are most united in one 
thing the pride we take in our advancement 
as Americans regardless of where we started.

In fact, that is true for all of us. 
It seems to me that any political par-

ty’s attempt to control a group and to 
bar independent thought and belief, in 
effect to disallow diversity of thought 
within the Hispanic community, is 
simply wrong and no people should 
stand for that. That is what I have 
come to call and deplore as the ‘‘intel-
lectual glass ceiling.’’ 

I have news for those engaging in 
this: Hispanic Americans—like all 
Americans—have liberals and conserv-
atives. No one should be so arrogant as 
to demand that a whole community 
should think as they do. People who 
are demanding that all Hispanics 
should fit into one mold ought to be 
ashamed of themselves. They have sold 
out the aspirations of their people just 
to sit around schmoozing with Wash-
ington’s liberal power elite. 

Let’s be clear, these liberal groups 
are only two or three in number, and 
they are basically surrogates for the 
Democrat Party. They are 
marginalized given the large number of 
Hispanic organizations that have come 
out in support of Mr. Estrada. I should 
note that Mr. Estrada’s supporters in-
clude LULAC, the League of United 
Latin American Citizens,—the largest 
and oldest Latino organization in this 
country. 

Like President Bush—I have the 
same feelings—I think it is high time 
that a talented lawyer of Hispanic de-
scent sits on the second most pres-
tigious court in the land. Miguel 
Estrada is that man. 

I wish to address one last thing. I no-
ticed that the very liberal Puerto 
Rican Legal Defense Fund issued a re-
port just last spring, arguing that 
there were too few Hispanics on the 
bench and challenging the Bush admin-
istration to nominate more.

I noticed, however, that they never 
mentioned Miguel Estrada’s nomina-
tion. In fact, though they address all 
the other federal circuit courts, the DC 
Circuit Court for which Mr. Estrada is 
nominated is oddly missing from their 
analysis arguing for more Hispanic 
nominations. 

In this respect, I want to commend 
President Bush. He has already sent us 
9 since he began, and we expect by the 
end of this week to have altogether 12 
well-qualified Hispanic nominees. At 
this rate, if he has 8 years to serve, 
President Bush will have nominated 
close to 40 Hispanic-American judges. 
This will be more than any other Presi-
dent before him, Democrat or Repub-

lican. Already, as this chart indicates, 
President Bush has a greater percent-
age of Hispanic nominations than any 
President before him. 

Nevertheless, I too am concerned 
about the few Hispanic judges we have, 
especially given that Hispanics are now 
the largest minority group in America. 
And I am concerned by the obstacles 
they face. Congressman Badillo, him-
self a former Democrat, describes it 
this way: ‘‘Nothing’’ he says, makes 
some people ‘‘more frenzied than when 
Hispanics and African Americans go off 
the reservation.’’ I hope that he is not 
talking about any Senators here. 

Finally, I ask unanimous consent to 
have printed in the RECORD an editorial 
by The Washington Post that expresses 
their support for Mr. Estrada.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the Washington Post, Sept. 29, 2002] 
EXPLOITING ESTRADA 

It is hard to image a worse parody of a ju-
dicial confirmation process than the unfold-
ing drama of Miguel Estrada’s nomination to 
the U.S. Court of Appeals for the D.C. Cir-
cuit. Opponents of Mr. Estrada, a well-re-
garded appellate lawyer who served a stint in 
the solicitor general’s office, are convinced 
that the young, conservative Hispanic rep-
resents a grave threat to the republic. Yet 
Mr. Estrada has not done his foes the cour-
tesy of leaving a lengthy paper trail of con-
tentious statements. And this creates some-
thing of a problem for those bent on keeping 
him off the bench: There is no sound basis on 
which to oppose him. Mr. Estrada’s other 
problem is that the White House does not 
merely want credit for appointing a first-
rate lawyer to an important court but wants 
to use Mr. Estrada, who had a hearing last 
week before the Senate Judiciary Com-
mittee, to curry favor with Hispanic voters. 
As a result, Mr. Estradas’ nomination has 
been turned into a political slugfest and dis-
cussed in the crudest of ethnic terms. 

On one side of this degrading spectacle, Mr. 
Estrada’s opponents question whether he is 
Hispanic enough, whether a middle-class 
Honduran immigrant who came to the Un-
tied States to go to college can represent the 
concerns of ‘‘real’’ Latinos. The Puerto 
Rican Legal Defense and Education Fund, for 
example, complains that his ‘‘life experi-
ences [have not] resembled . . . those of 
Latinos who have experienced discrimina-
tion or struggled with poverty, indifference, 
or unfairness.’’ Such distasteful ethnic loy-
alty tests have no place in the discussion. 
Yet on the other side, Republicans have re-
duced Mr. Estrada to a kind of Horatio Alger 
story. White House counsel Alberto R. 
Gonzales, in an article on the opposite page 
on Thursday, described him as ‘‘an inspira-
tion to Hispanics and to all Americans.’’ But 
Mr. Estrada has not been nominated to the 
post of inspiration but that of judge. Both 
sides should remember that there is no His-
panic manner of deciding cases. 

Lost in all of this is a highly qualified law-
yer named Miguel Estrada. Democrats have 
suggested opposing him because of general 
concerns about the partisan ‘‘balance’’ on 
the D.C. Circuit or because they don’t know 
enough about his views to trust him. They 
also continue to fish for dirt on him. Sen. 
Charles E. Schumer (D–NY.) grilled him at 
his hearing about questions that have been 
raised anonymously concerning his aid to 
Justice Anthony M. Kennedy in picking 
clerks. And Democrats are still pushing to 
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see confidential memos Mr. Estrada wrote in 
the solicitor general’s office and trumpeting 
criticism of him by a single supervisor in 
that office—criticism that has been discred-
ited by that same colleague’s written evalua-
tions. 

Seeking Mr. Estrada’s work product as a 
government lawyer is beyond any reasonable 
inquiry into what sort of judge he would be. 
Nor is it fair to reject someone as a judge be-
cause that person’s decision to practice law, 
rather than write articles or engage in poli-
tics, makes his views more opaque. And its is 
terribly wrong to demand that Mr. Estrada 
answer charges to which nobody is willing to 
attach his or her name. 

Democrats have a legitimate grievance 
concerning the D.C. Circuit: Two excellent 
nominees of the previous administration 
were never acted upon by Senate Repub-
licans. The White House is wrong to ignore 
this issue and does so at its peril. But the an-
swer is not attacks on high-quality Bush ad-
ministration nominees such as Mr. Estrada. 
At the end of the day, Mr. Estrada must be 
considered on his merits. His confirmation is 
an easy call.

Mr. HATCH. As one editorial puts it, 
his nomination is ‘‘an easy call.’’ 

The Post was right to point out that 
we who support Miguel Estrada should 
not do so simply because he is a His-
panic. As the Post points out there is 
no particularly ‘‘Hispanic manner of 
deciding cases.’’ They reject the diver-
sity argument. 

I agree, and as I indicated Mr. 
Estrada has an exemplary record as a 
magna cum laude of both Columbia 
University and Harvard Law School 
graduate, and his extraordinary record 
of public service, including 15 cases ar-
gued before the Supreme Court. This 
record has not been met by many of 
the nominees of either party over the 
27 years I have been here. 

In addressing why he was before us at 
his hearing I did not say anything 
about confirming Miguel Estrada be-
cause he is Hispanic. I did not have to 
make that argument because, as The 
Post points out, his record makes his 
confirmation ‘‘an easy call.’’ 

But this fact should not diminish the 
pride, that I have addressed, that 
Miguel Estrada’s supporters have in 
the compelling story of a young immi-
grant who arrives from Honduras at 
age 17 and rises to be nominated to the 
second most prestigious court in the 
land. This is a pride I hope we can all 
share, Democrats and Republicans, 
when this Senate confirms him. It is a 
non-partisan pride. 

I disagree with The Post, however, to 
the extent they minimize the signifi-
cance of confirming a well-qualified 
Hispanic. 

Confirming minority candidates, pro-
vided they are also well-qualified as 
Mr. Estrada is, is a positive good, in 
and of itself. It is important to raise 
role models in high office for young 
Hispanics in this country, indeed for 
all immigrants, provided they are oth-
erwise well qualified or as in Miguel 
Estrada’s case—unanimously well-
qualified. Now, I will take a second 
with another chart because it is impor-
tant to go through his qualifications. 
These are only a few qualifications, but 
they are very important. 

Miguel Estrada not qualified? Give 
me a break. My friends on the other 
side have said the American Bar Asso-
ciation is the gold standard. I think 
the way they are doing it now is prob-
ably true. ABA rating: Unanimously 
well qualified. 

He argued 15 cases before the U.S. 
Supreme Court, winning most of them; 
Columbia and Harvard Law, graduated 
magna cum laud; editor of the Harvard 
Law Review—there are a lot of lawyers 
in this body; I doubt if many have been 
editors of law reviews—law clerk for 
U.S. Supreme Court Justice Kennedy; 
assistant solicitor general for Presi-
dent Bush 1 and President Clinton. 

Those are very important qualifica-
tions. There are not many who come 
before this body who have been con-
firmed, even to the prestigious Circuit 
Court of Appeals for the District of Co-
lumbia, that can match Miguel 
Estrada. 

I believe he handled himself well be-
fore the committee, although some on 
the other side do not. Be that as it 
may, Miguel does work very hard with 
the speech impediment he has had all 
his life. In spite of that handicap or 
disability, he has argued 15 cases before 
the U.S. Supreme Court. It has been 
hardly a disability to him. He is a ter-
rific human being. He is a very upright 
person. He is an example to all of what 
we can achieve in this great land. He 
certainly deserves confirmation by this 
body. I hope we can do that within a 
reasonable period of time. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Vermont. 
Mr. LEAHY. I suggest the absence of 

a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. LEAHY. I ask unanimous con-

sent the call of the quorum be dis-
pensed. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

Mr. LEAHY. Madam President, not-
withstanding the misleading charts of 
my good friend from Utah—we will get 
to the numbers—there is an easy num-
ber for everyone to remember. There 
are 10 Hispanics on the circuit court of 
appeals today. Eight were nominated 
by President Clinton. There would ac-
tually be 13 on the circuit courts of ap-
peals today except the Republican 
leadership in the last couple of Con-
gresses blocked three of President Clin-
ton’s nominees for the court of appeals. 
President Clinton does have, by far, the 
record of having successfully appointed 
the highest number of Hispanics for 
circuit courts of appeals of either 
President of either party. As I said, it 
would be even larger if the Republican 
Party had not refused votes in com-
mittee on three nominations. 

Madam President, in the wake of the 
tragic events of this week, all Ameri-
cans are grieving with the families of 
the crew of the Space Shuttle Columbia 

and with the entire NASA community. 
The President acknowledged that loss 
with a prayerful statement Saturday 
afternoon and with his presence, and 
his eloquent words yesterday in Hous-
ton were joined by a number of Sen-
ators of both parties. Our Nation 
mourns the loss of another crew, the 
crew of the Black Hawk helicopter that 
went down east of Baghram Afghani-
stan last Thursday. 

Both were connected to important 
national missions, one the scientific 
quest into space, and the other part of 
the continuing struggle to secure Af-
ghanistan from those who have made it 
a haven for international terrorism.
These actions remind us all of the 
courage and sacrifice of those who 
serve the Nation in our armed services 
and on the frontiers of space. This 
week the Nation mourns, and much of 
the world grieves with us. 

This morning, Secretary of State 
Powell spoke to the Security Council 
of the United Nations on the situation 
in Iraq as the administration moves 
forward with preparations for war, war 
that appears now inevitable. We know 
how precious to their families are each 
of the members of the Reserves and 
Armed Forces who may be about to 
take assignments in harm’s way. In 
light of all these events, this week is 
really a poor time for the leadership of 
the Senate and the administration to 
force the Senate into an extended de-
bate on the administration’s controver-
sial, divisive plan to pack the Federal 
court with activists. I had hoped the 
administration and the Republican 
leadership would reconsider that plan 
and the timing of this debate. I know 
the Democratic leader raised the mat-
ter with the Republican leadership. I 
thank Senator DASCHLE for having 
done so. 

I thought the Senate was right to 
begin the week with unanimous Senate 
action on S. Res. 41, commemorating 
the devotion and regretting the fate of 
the Columbia space shuttle mission. 
Both the Republican leader and Demo-
cratic leader joined to put together 
that resolution. I commend both of 
them for doing it. 

In fact, memorials are taking place 
around the country this week, in our 
hometowns and small towns, as well as 
the one in Houston yesterday, and here 
at the National Cathedral in Wash-
ington tomorrow, at Cape Canaveral in 
Florida, and elsewhere. Of course, there 
are memorials in other countries af-
fected, especially Israel and India. 

So this is not the time I would have 
chosen for this debate. The Senate 
should be finding matters of consensus 
on which we can all work together in 
unity in these difficult days of griev-
ing. It would be good, just for once, to 
have things that could unite us rather 
than things that divide us. 

Under Democratic Senate leadership 
in the difficult days following the ter-
rorist attacks of 9/11, that is what we 
did. We joined together, Democrats and 
Republicans alike. We worked hard to 
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put aside divisive issues. We focused 
exclusively on what America needed 
most in the aftermath of those attacks. 
I recall how hard some of us devoted 
ourselves to what became the USA Pa-
triot Act; the hours, the days, the 
weeks we spent trying to forge con-
sensus. 

We also saw how the administration 
worked to demean that bipartisanship, 
and how during the election season it 
denigrated the work of Democrats try-
ing to help the security of this country 
and began, once again, to divide, not 
unite. 

It would be good to see national lead-
ers in national campaigns seek to unite 
us and not to divide us. But it has been 
sometime since we have seen that. 

So in the new 108th Congress, as we 
begin this initial nominations debate 
in the Senate Chamber, we see an 
emboldened executive branch wielding 
its rising influence over both Houses of 
Congress, and ever more determined to 
pack the Federal courts with activist 
allies, to turn this independent judici-
ary into a political judiciary. 

That would be one of the greatest 
tragedies this Nation could face. 
Throughout the world, when people 
come to America they look at our Fed-
eral judiciary and say: This is a truly 
independent judiciary. Shouldn’t we be 
working to do that? 

In upholding our constitutional oath, 
shouldn’t we, as Senators, be doing 
that? Shouldn’t whoever is President 
be doing that? 

I recall when the Soviet Union col-
lapsed, Members of the new Russian 
Duma came here to the United States 
to see how we do it in a democracy. I 
recall sitting in my conference room 
with a number of people. I remember 
the Members of the Duma coming to 
my office. There were those who were 
going to have to oversee the new judi-
ciary. One of the things that struck me 
is one of them said: We have heard that 
there are instances where American 
citizens go into a court and they bring 
suit against the American Govern-
ment. Is that true? 

I said: Yes, it happens all the time. 
They said: We have also heard there 

were times when Americans bring suit 
against their Government and the indi-
vidual citizen wins, the Government 
loses. 

I said: That happens all the time. 
And they said: You don’t replace the 

judges if they rule with one of the citi-
zens and rule against the U.S. Govern-
ment? 

I said: If the U.S. Government is in 
the wrong, of course they do, that’s 
their duty. That is what we mean by 
judicial independence. That is how the 
same American citizen could come in 
on another issue and lose. The fact is, 
American citizens can come into our 
Federal courts and know they are 
going to be independent. They are 
going to know it doesn’t make any dif-
ference whether they are Republicans 
or Democrats, whether they are rich or 
poor, no matter what their color, no 

matter what their religion, no matter 
whether they are liberal, conservative, 
moderate, or whatever part of the 
country they are from, when they go to 
the Federal courts they can see they 
are independent. 

Now, in this attempt to change the 
ideology of all the Federal courts into 
one narrow ideological strata, we see a 
attempt not to unite Americans but to 
divide them. But worse than that, be-
cause these are lifetime appointments, 
we see an attempt to irrevocably dam-
age the integrity and the independence 
of the Federal judiciary. 

With unprecedented speed—certainly 
unprecedented in the last 15 or 20 
years—the Democratic-controlled Sen-
ate moved through and, in 17 months, 
confirmed 100 of President Bush’s 
nominees. The vast majority of them 
were conservative Republicans, and I 
voted for almost all of them because I 
thought, having listened to them, at 
least we knew enough about them to 
know that they could be impartial on 
the bench. There were some we did not 
take up because it was so obvious from 
their statements that they were there 
to take a political, ideological view. 
Then we find some, of course, who will 
not tell us at all what they are there 
for. 

The fundamental checks and bal-
ances of our Federal system are at risk 
of being sacrificed to a one-party rule 
with the coequal branches of our Gov-
ernment collapsing into one. 

The Senate should not abandon its 
critical role. I wish more people—I 
wish 100 Members of the Senate—would 
sit down and read history books and 
determine how we got here and what 
our advice and consent rule is. Look at 
the fact that even President George 
Washington had judges who were 
turned down by the Senate at that 
time. 

This is a great institution. I have 
given 29 years of my life here. It is the 
main place of checks and balances in 
our Federal Government, especially 
when it comes to advising and con-
senting to appointees. We are not talk-
ing about an appointment to an assist-
ant secretaryship, or administratorship 
somewhere in a job that may last for a 
couple of years, important though it 
may be; we are talking about lifetime 
appointments, appointments of judges 
who will be there long after all of us 
have left. 

Defending and upholding the Con-
stitution is what we Senators are 
sworn to do. I can remember every 
time I walked down the aisle of this 
Senate and up to the Presiding Officer 
and raised my hand to take my oath of 
office to begin another 6-year term. I 
can remember each one of those times 
as though it was in crystal, as though 
time stopped, because what I remember 
is not the fact that I have become a 
Senator again, or that my family may 
be in the Gallery, or that my friends 
are happy. What I remember is I am 
taking a very awesome oath. This oath 
says that I will uphold the Constitu-

tion, and I will uphold my duties as a 
U.S. Senator—not as a Democrat or as 
a Republican, and not even as a 
Vermonter but as a U.S. Senator. We 
are a nation of 275 million Americans. 
Only 100 of us get the opportunity to 
represent this country at any given 
time. And it is an awesome responsi-
bility. 

I see the administration trying to 
pack the Federal court with activists. I 
take that very seriously. I have voted 
against nominees of Republican Presi-
dents and of Democratic Presidents if I 
believed it would not be upholding my 
duties as a Senator to vote for them. 
But, unfortunately, this debate will be 
contentious, and it may be split largely 
along party lines. 

Already, Republicans have charged 
those who have spoken or voted 
against this nomination as motivated 
by racism. I do not know any racist in 
this body in either party, and I resent 
the fact that some Republicans have 
said those who have voted against this 
nominee in the committee were moti-
vated by racism. There are none in this 
body. 

The Associated Press reports that 
Republicans, last Thursday, charged 
those who opposed this nomination of 
doing so ‘‘because of ethnicity’’ and 
with wanting ‘‘to smear anyone who 
would be a positive role model for His-
panics.’’ Those who made such state-
ments should begin this debate by 
withdrawing those statements and dis-
avowing that divisive rhetoric. 

It is wrong for anybody to be declar-
ing that Members of this body in either 
party are racists. I think it is wrong 
what has happened here. 

Those who have done so should apolo-
gize to Democratic Senators on the Ju-
diciary Committee who voted against 
this nomination, and also to the His-
panic leaders—very respected Hispanic 
leaders—in this country who showed 
the courage to examine this nomina-
tion, and, having examined the nomi-
nation of Mr. Estrada, decided to op-
pose it. 

Last year, some Republicans made an 
outrageous and slanderous charge that 
religious bigotry motivated votes by 
the Democrats on the Senate Judiciary 
Committee—even going so far as to say 
no Christians should get a vote, and ba-
sically made it very clear because 
there are four Catholics and four Jews 
on that committee. As one of those 
Catholics, I resent that, and I resent 
that more than anything I have heard 
in 29 years in the U.S. Senate. We have 
not seen that outrageous and slan-
derous charge withdrawn. 

Again, I have never met a Senator in 
either party who showed religious big-
otry. But I have heard Senators accuse 
Democratic members of the Senate Ju-
diciary Committee of that. It is wrong. 
It is absolutely wrong—and just as 
wrong to say if you vote against some-
body it is out of racism. That is wrong. 

I have voted on thousands upon thou-
sands of nominees for Presidents of 
both parties. For most of them I had 
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absolutely no idea what their race or 
religion was. And when I did, it never 
once entered into my thought. It may 
cause fundraising letters or cheap ap-
plause lines when speaking to different 
groups, but I must admit as a member 
of a religious minority that I find that 
it is something which I resent greatly. 

I had hoped the administration and 
the Republican leadership would not do 
something so controversial and divi-
sive with this nomination—not with all 
this Nation has gone through and con-
tinues to go through, with the tragedy 
of last weekend, and not knowing that 
we are coming to the final decision on 
going to war.

Just as the President has, once 
again, chosen to divide rather than 
unite by sending controversial judicial 
nominations in an effort to pack the 
courts, the Republican leadership in 
the Senate has chosen this time to 
force that controversy forward. 

I made efforts over the last 2 years to 
try to work with the White House to 
confirm and appoint judges to the judi-
cial vacancies, including a very large 
number of vacancies that are there be-
cause Republicans refused to allow a 
vote on nominations by President Clin-
ton—moderate nominations by Presi-
dent Clinton. The vacancies remain 
year after year after year because the 
Senate does not allow a vote on the 
nominee. 

As I said, during the last 17 months 
of the last Congress under Democratic 
leadership, the Senate confirmed 100 of 
President Bush’s judicial nominees. Ac-
tually during that time, even though 
the Republicans were in charge for 6 
months, they did not confirm a single 
one of President Bush’s judicial nomi-
nees—but Democrats did, 100 of them. 
We worked at a rate almost twice that 
averaged during the preceding years 
when a Republican-led Senate was con-
sidering nominees of a Democratic 
President. 

Consensus nominees were considered 
first and relatively quickly. Controver-
sial nominees took more time but we 
considered many of them as well. 

The last judicial nominee considered 
by the Senate last December was from 
the neighboring State of the distin-
guished Presiding Officer, Judge Den-
nis Shedd of South Carolina. Judge 
Shedd’s nomination was chiefly sup-
ported by Senator Strom Thurmond. 
Despite his record—and certainly a 
record with which I disagree—in civil 
rights cases and his record on the 
bench, we proceeded. His record raised 
serious concerns among many—espe-
cially among African Americans living 
in the Fourth Circuit and across the 
Nation. But we brought the nominee 
forward. I do recall when we did that 
some Republicans said it would bring 
adversity to the bench. I am not sure 
what they meant by that. But we 
brought it forward, nonetheless, as I 
had agreed to. The Senate vote was 55 
to 44 to confirm him. 

Shortly thereafter, the Nation and 
the Senate were confronted by the con-

troversy over the remarks of the 
former Republican leader, and people 
openly speculated whether the Presi-
dent would renominate that Senator’s 
choice, Judge Charles Pickering. The 
nomination was defeated in our com-
mittee. 

I do not know of any precedent for a 
President renominating a judicial 
nominee who was voted on and rejected 
by the Judiciary Committee. Yet this 
President has chosen to renominate—
to go against precedent—both Judge 
Pickering and Justice Priscilla Owen, 
who both had been voted on by the Ju-
diciary Committee and whose nomina-
tions were rejected last year. 

I am over the fact that we haven’t 
seen them on the agenda, in case Sen-
ators have second thoughts. But we 
will see. But now we have a different 
nomination before the Senate. 

As I have said for some time, the 
Senate and the American people de-
serve to have an adequate record and 
strong confidence about the type of 
judge Mr. Estrada would be in order to 
support a favorable vote on this nomi-
nation. But we don’t have that in the 
sparse record before the Senate on his 
nomination to the second highest court 
of the land, and as a Senator I cer-
tainly don’t have confidence to support 
this nomination when basically all I 
can say about him is he is a pleasant 
person to be with. We have seen dif-
ferent sort of constantly changing bi-
ographies of him in the press—all im-
pressive, whichever one is the latest 
one being used. But what I want to 
know is what is he going to be like in 
a court? You have to be concerned. Will 
he be an activist on the DC court? 

Throughout our earlier proceedings, I 
repeatedly urged Mr. Estrada and the 
administration to be more forth-
coming—certainly to be forthcoming at 
least to the extent that the five pre-
vious administrations I served with 
have been. But neither the nominee nor 
the administration has shown any in-
terest—any interest whatsoever—in 
being more forthcoming. 

So what do we have? We have before 
us for consideration a nominee with no 
judicial experience, and little relevant 
practical experience related to the ju-
risdiction of this court. He counts Jus-
tice Scalia, Kenneth Starr, and Ted 
Olson among his friends and mentors, 
but any information about how his de-
cisionmaking would go or what he 
thinks is not there. 

The Senator from New York, Mr. 
SCHUMER, asked him: Well, we are not 
going to ask you about a case that may 
actually be before the court. Senator 
SCHUMER said: We are not going to ask 
you how you would vote on the 
WorldCom case because that may well 
be there. But if you look at Supreme 
Court cases, for example, can you name 
any you disagree with? And that was 
just to get some idea of what he 
thinks. He asked him: Can you name 
any cases you disagree with? And he 
could not. 

Even if you did not want to look at 
some very recent cases, I would think 

somebody would think of a case, such 
as the Dred Scott decision, or Plessy v. 
Ferguson. These are a couple cases 
that would come to mind that you 
might disagree with. I certainly would 
disagree with the court upholding, 
what everybody now realizes is uncon-
stitutional, the locking up of Japanese 
Americans during World War II, the 
locking up of loyal American citizens 
absent any due process just because of 
where their ancestors came from, 
which was upheld by a very political 
Supreme Court. I could have disagreed 
with that. 

There has to have been some cases—
over all these years. Upholding slav-
ery? Upholding separate but equal? Up-
holding the internment of Americans 
for no other reason than the color of 
their skin and where their parents or 
grandparents came from? That was a 
softball toss. We are not even going to 
be allowed to know what he thinks 
about that. Maybe he thinks those 
were good cases. But if that is the case, 
then say they are good cases, which ac-
tually is what he did. He said there 
were none he disagreed with. 

So you have to think that maybe one 
of the reasons for the controversy over 
Mr. Estrada is because he appears to 
have been groomed to be an activist ap-
pellate judge and groomed by well-con-
nected, ideologically driven legal activ-
ists. 

For example, those who he declares 
are his friends—you can have friends 
whenever you want. I have friends who 
range across the political spectrum. 
But I think I also would be willing to 
state what my political philosophy is, 
or certainly what my judicial philos-
ophy is if I am going to ask for a life-
time appointment to the bench, just as 
I have to state what my political phi-
losophy is when I ask the people of 
Vermont to elect or reelect me. 

Last week, the Congressional His-
panic Caucus and the Congressional 
Black Caucus restated their concerns, 
and the Puerto Rican Legal Defense 
and Education Fund, the Mexican 
American Legal Defense and Education 
Fund, and the Southwest Voter Reg-
istration and Education Project reiter-
ated their concerns. 

Some of the most respected Latino 
labor leaders, including Maria Elena 
Durazo of HEAR, Arturo S. Rodriguez 
of the UFW, Miguel Contreras of L.A. 
County Fed., Cristina Vazquez of 
UNITE, and Eliseo Medina of SEIU 
have indicated their strong opposition 
to this nomination. 

Let me quote from the letter from 
Antonia Hernandez and Antonio Gon-
zalez:

As a community, we recognize the impor-
tance of the judiciary, as it is the branch to 
which we have turned to seek protection 
when, because of our limited political power, 
we are not able to secure and protect our 
rights through the legislative process or 
with the executive branch. This has become 
perhaps even more true in light of some of 
the actions Congress and the executive 
branch have taken after 9/11, particularly as 
these actions affect immigrants. 
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After an extensive review of the public 

record that was available to us, the testi-
mony that Mr. Estrada provided before the 
Senate Judiciary Committee, and the writ-
ten responses he provided to the committee, 
we have concluded at this time that Mr. 
Estrada would not fairly review issues that 
would come before him if he were to be con-
firmed to the D.C. Circuit Court of Appeals. 
As such, we oppose his nomination and urge 
you to do the same.

Two of the Nation’s most respected 
Hispanic leaders. 

They go on to analyze an array of 
issues that affect not only the Latino 
community but all Americans on which 
they find this nomination wanting. Of 
course, MALDEF outlined its concerns 
in advance of the hearing last fall in a 
memorandum to the White House. As 
their recent letter says:

[T]he Judiciary Committee gave Mr. 
Estrada ample opportunity to address [their 
concerns]. Ultimately, Mr. Estrada had the 
affirmative obligation to show that he would 
be fair and impartial to all who would appear 
before him. After reviewing the public 
record, the transcript and the hearing, and 
all written responses submitted by Mr. 
Estrada, we conclude that he failed to meet 
this obligation. He chose one of two paths 
consistently at his hearing and in his writ-
ten responses: either his responses confirmed 
our concerns, or he chose not to reveal his 
current views or positions.

My view of the record is similar to 
theirs. It is also shared by the re-
spected Puerto Rican Legal Defense 
and Education Fund. 

Senator SCHUMER chaired a fair hear-
ing for Mr. Estrada last September. 
Every Senator—Republican and Demo-
crat—had ample time to ask whatever 
questions they wanted. I was hoping 
that the hearing would allay concerns 
because I have been impressed with Mr. 
Estrada as a person in meeting with 
him. But what I wanted to know was 
not Mr. Estrada the person, somebody 
who lived next door to you, but what 
would a Judge Estrada—the person sit-
ting up at the bench when you appear 
there—how would that person be? 

When he avoided answering question 
after question after question, then I 
ended up with more questions than an-
swers. 

The recent statement from Latino 
labor leaders makes the following 
point:

Mr. Estrada is a ‘‘stealth candidate’’ whose 
views and qualifications have been hidden 
from the American people and from the U.S. 
Senate. Since his nomination, Mr. Estrada 
has consistently refused to answer important 
questions about his views and his judicial 
philosophy.

These Latino leaders went on to say 
that it would be ‘‘simply irresponsible 
for the Senate to put him on the 
bench.’’ 

After a thorough review, the Puerto 
Rican Legal Defense and Education 
Fund concluded that Mr. Estrada was 
not sufficiently qualified for a lifetime 
seat on the Nation’s second highest 
court and said that his ‘‘extreme views 
should be disqualifying; that he has not 
had a demonstrated interest in or any 
involvement with the Hispanic commu-

nity or Hispanic activities of any kind; 
and that he lacks the maturity and ju-
dicial temperament necessary to be a 
circuit judge.’’ 

PRLDEF said Mr. Estrada has ‘‘made 
strong statements that have been in-
terpreted as hostile to criminal defend-
ants’ rights, affirmative action and 
women’s rights.’’ They expressed con-
cern about his temperament. People 
they interviewed about Mr. Estrada de-
scribed him as ‘‘arrogant and elitist’’ 
and that he ‘‘‘harangues his colleagues’ 
and ‘doesn’t listen to other people,’’’ 
that he is not even tempered and he is 
‘‘contentious, confrontational, aggres-
sive and even offensive in his verbal ex-
changes’’ with them. 

As I said before, some of his sup-
porters have said, if a Senator opposes 
him, that Senator is racist or anti-His-
panic.

These claims are offensive and ab-
surd. Well-respected leaders of the His-
panic community itself have raised 
very serious objections and concerns 
about his nomination. In fact, to say 
that those who vote against him are 
racist or anti-Hispanic is as false as the 
statements made last fall that those 
who voted against Judge Pickering 
were anti-Christian. 

No one has worked harder to increase 
Hispanic representation on our courts 
than PRLDEF, MALDEF, and the con-
gressional Hispanic caucus. In fact, 
they didn’t begin their review of Mr. 
Estrada’s record with the expectation 
of opposing his nomination. Instead, 
they started with their strong record of 
supporting more diversity on the Fed-
eral bench, something they have done 
for years, President after President, 
urging more diversity on the Federal 
bench. This was before the 10 Hispanics 
on the court of appeals. I know Presi-
dent Clinton listened to them because 
he appointed eight of those 10. They ac-
tually would have had three more had 
the Republican-controlled committee 
allowed them to come to a vote. 

Now there is all this talk about how 
can we possibly be stopping President 
Bush when he is trying so hard to have 
Latinos on the bench. There are 42 va-
cancies that have existed in the 13 cir-
cuit courts of appeal during President 
Bush’s tenure. Mr. Estrada is the only 
Hispanic he has nominated. Unlike the 
eight that were confirmed of President 
Clinton’s and the other three that he 
had in there, 11 that he nominated, 
President Bush has nominated one, and 
he had 42 chances to nominate. Out of 
those 42 chances, the only one he nomi-
nates is not somebody who could form 
a consensus within the Hispanic or 
non-Hispanic community, but he has 
one that is rejected by much of the His-
panic community, is guaranteed to be 
divisive. And one more time—one more 
time but consistent as always—the ad-
ministration seeks to divide, not to 
unite, something that has been their 
hallmark. 

They didn’t find any Hispanics to 
nominate for the four vacancies on the 
Tenth Circuit. That includes New Mex-

ico and Colorado, both States with 
large Hispanic populations. They didn’t 
find any Hispanics to nominate for the 
three vacancies in the Fifth Circuit, 
which includes Texas, certainly a State 
with a large Hispanic population, or 
the six vacancies on the Ninth Circuit. 
They couldn’t find any Hispanics to 
nominate there, but that includes Cali-
fornia and Arizona, certainly States 
with large Hispanic populations. There 
are three vacancies on the Second Cir-
cuit, no Hispanics, even though that 
includes New York and Puerto Rico. 
Certainly, they should have found some 
there. Or the Third Circuit, New Jersey 
and Pennsylvania, they couldn’t find 
any Hispanics there to appoint. 

And we know that there are some 
outstanding Hispanic lawyers in each 
of those circuits. Some are sitting on 
the State courts doing a superb job 
where there is a record and where there 
would be a consensus and where you 
would have somebody who would unite 
rather than divide. 

In fact, there are more than 1,000 
local, State, or Federal judges of His-
panic heritage, and out of those 1,000, 
for these 42 vacancies, the President 
finds one, and that one is there with no 
experience, no background as a judge, 
and is there solely because he has been 
put forward to carry on a particular ju-
dicial ideology. 

I don’t want to leave the impression 
that the President sent nobody up here 
of Latino descent. He did. And a Demo-
cratic-controlled Congress confirmed 
them all. Judge Christina Armijo of 
New Mexico, Judge Phillip Marinez, 
and Randy Crane of Texas, Judge Jose 
Martinez of Florida, Magistrate Judge 
Alia Ludlum, and Jose Linares of New 
Jersey—they were all nominated. We 
confirmed every one of them. In fact, 
we just held a hearing on Judge James 
Otero of California. I told him at the 
end of the hearing that I assumed we 
would be confirming him very quickly. 
Actually, we would have, had the nomi-
nee had his hearing last year, had his 
paperwork been completed. 

But also, as I have said before, there 
are 10 Latino appellate judges cur-
rently seated in the Federal courts. 
Eighty percent of them were appointed 
by President Clinton. Even there, a 
number of them were denied Senate 
consideration for years while the Re-
publicans controlled the Senate. 

For example, the confirmation of 
Judge Richard Paez to the Ninth Cir-
cuit took more than 1,500 days, even 
though he was strongly supported by 
both his home State Senators. And 
after Republicans delayed Judge Paez 
for 5 years, 39 voted against him. 

Judge Sonia Sotomayor is in the Sec-
ond Circuit, my circuit; everybody 
agreed that she was a superb candidate, 
but then for month after month after 
month—we wanted to bring her up for 
a vote—an anonymous hold on the Re-
publican side of the aisle blocked con-
sideration—anonymous hold after 
anonymous hold. 

The irony there is that she had a 
strong court record. She had first been 
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appointed to the Federal bench by the 
first President Bush. He appointed her. 
She had this record. She had a unani-
mously well qualified, the highest rat-
ing possible. They stalled her and 
stalled her with an anonymous hold. 
Finally, the embarrassment got too 
much. And when it came to a vote, 29 
Republicans voted against her. 

Now a number of the circuit court 
nominees President Clinton sent up 
here never even received a hearing or 
vote. Jorge Rangel and Enrique Moreno 
of Texas were both nominated to the 
Court of Appeals for the Fifth Circuit. 
President Clinton was able to find 
qualified Hispanics for the Fifth Cir-
cuit, but the Republican leadership 
would not allow them to come to a 
vote. And Christine Arguello of Colo-
rado was nominated to the Tenth Cir-
cuit. An awful lot of President Clin-
ton’s judicial nominees were never 
even given hearings or votes. Many of 
them were qualified Hispanics, African 
American, or women. 

That is why during the past Con-
gress, in the year and a half the Demo-
crats were in control, we tried to re-
store fairness to the confirmation proc-
ess. We tried to address the vacancies 
we had inherited. Even though those 
vacancies were caused because Repub-
licans would not allow votes on Demo-
cratic nominees, we brought forward 
Republican nominees for the same 
places. Diversity has been the greatest 
strength of our Nation. That diversity 
of backgrounds should be reflected in 
our Federal courts, not just on the 
streets of our cities and towns. We also 
should accept the fact that race or eth-
nicity or gender are no substitute for 
the wisdom, experience, fairness, and 
impartiality that qualify someone to 
be a Federal judge—especially a Fed-
eral judge—entrusted with a lifetime 
appointment. 

No potential candidate for a lifetime 
appointment to the Federal courts 
should get a presumption of com-
petence or entitlement. You are not 
automatically competent or entitled 
simply because you are appointed. It 
makes no difference which party the 
President is from. If it were otherwise, 
we should do away with the advise and 
consent clause of the Constitution and 
change it to advise or rubber stamp, or 
something like that. 

Nominees should be treated fairly, 
but the proof of suitability for a life-
time appointment rests on the nominee 
and on the administration. The Senate 
is not required to prove they are quali-
fied for a lifetime appointment. We 
have to satisfy ourselves as individual 
Senators, as 100 Senators, that they are 
qualified and suitable for this lifetime 
appointment. It is up to the nominee 
himself or herself and the administra-
tion to make the case that allows us to 
reach the conclusion that they are 
qualified. 

We have to look at their records, lis-
ten to their answers to the questions—
if they will answer the questions—and 
if they refuse to answer the questions, 

I don’t know why any Senator would 
think that he or she has an obligation 
to vote for this person if they will not 
even answer the question of why they 
are qualified, beyond a political con-
nection, to a lifetime appointment on 
what is supposed to be an independent, 
nonpolitical Federal bench. 

Certainly, we know the benefits of di-
versity and how it contributes to 
achieving and improving justice in 
America. That is fine. We should look 
at that and the President should. All of 
these questions should be looked at, 
and the answers to the questions 
should be looked at. But if all we have 
are questions and no answers, where do 
we go? 

As Antonia Hernandez wrote in the 
Wall Street Journal: 

The fact that a nominee is Latino should 
not be a shield from full inquiry, particu-
larly when a nominee’s record is sparce, as in 
Mr. Estrada’s case.

She continued:
It is vital to know more about a nominee’s 

philosophies for interpreting and applying 
the Constitution and the laws.

It was in connection with the nomi-
nation of Judge Dennis Shedd, a white 
male and former staffer to Senator 
Thurmond, that Republicans argued he 
would bring diversity to the Fourth 
Circuit. Maybe that is their sense of di-
versity. I suspect it is not the sense of 
many others. Be that as it may, each 
Senator has to make up his or her 
mind about the qualifications. I defy 
any Senator to make up his or her 
mind satisfactorily when they don’t 
have a record before them or answers 
to questions. 

The Fourth Circuit was a Federal cir-
cuit court that had the longest history 
without an African-American judge, 
speaking of diversity. It wasn’t until 
President Clinton’s recess appointment 
of Judge Roger Gregory that the 
Fourth Circuit was finally deseg-
regated. 

The reason we were not able to get 
him through before was the Republican 
majority used blue slips and secret ob-
jections to block the integration of 
that court for years during the Clinton 
administration as the Clinton adminis-
tration nominated one qualified Afri-
can American after another. He was ac-
corded a hearing, but they did say 
Judge Shedd would bring diversity to 
that court. In that regard, I am glad 
that common sense came out, and I ap-
plaud the two Senators from Virginia—
Republican Senators—for convincing 
the President to renominate Judge 
Gregory, this outstanding African-
American jurist. I commend both Sen-
ator ALLEN and Senator WARNER for 
standing up for him. When he came to 
the Senate floor and we had a rollcall 
vote on him, every Senator, except one, 
voted for him. It shows the quality of 
the nominee, but also it is a strong sig-
nal to that court that here is a judge 
who has been looked at by both Repub-
licans and Democrats in 1990, and 100 
Senators came to the conclusion that 
he was qualified. 

Mr. President, I ask unanimous con-
sent to have printed in the RECORD a 
letter from the Congressional Hispanic 
Caucus and a CHC civil rights task 
force scorecard.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

CONGRESS OF THE UNITED STATES, 
Washington, DC, September 25, 2002. 

Hon. PATRICK J. LEAHY, 
Chairman, Judiciary Committee, U.S. Senate, 

Washington, DC. 
DEAR MR. CHAIRMAN: On behalf of the Con-

gressional Hispanic Caucus (CHC), we wish to 
inform you that the CHC has decided to op-
pose Miguel Estrada’s nomination to the 
United State Court of Appeals for the Dis-
trict of Columbia Circuit. After reviewing 
Mr. Estrada’s record and meeting with him 
in person, we have concluded that he fails to 
meet the CHC’s evaluation criteria for en-
dorsing judicial nominees. 

As you know, the judicial nomination 
process is important to the CHC because we 
believe that our nation’s courts should re-
flect the diversity of thought and action that 
enrich America. Earlier this year, we 
launched the Hispanic Judiciary Initiative to 
further formalize our involvement in this 
issue by establishing a set of evaluation cri-
teria and an internal process for endorsing 
nominees. We hope that this initiative will 
allow us to continue our work to ensure fair 
treatment of Latino judicial nominees and 
tackle the lack of diversity in the federal ju-
diciary. 

In evaluating Mr. Estrada, we considered 
not only his honesty, integrity, character, 
temperament, and intellect, but also his 
commitment to equal justice and advance-
ment opportunities for Latinos working in 
the field of law. Because of the nature of the 
CHC’s mission and the important role that 
the courts play in achieving that mission, in 
order to support a judicial nominee the CHC 
requires that he or she has a demonstrated 
commitment to protecting the rights of 
Latinos through his or her professional 
work, pro bono work, and volunteer activi-
ties; to preserving and expanding the 
progress that has been made on civil rights 
and individual liberties; and to expanding ad-
vancement opportunities for Latinos in the 
law profession. On this measure, Mr. Estrada 
fails to convince us that he would contribute 
under-represented perspectives to the U.S. 
Court of Appeals for the District of Columbia 
Circuit. 

As stated by Mr. Estrada during his meet-
ing with us, he has never provided any pro 
bono legal expertise to the Latino commu-
nity or organizations. Nor has he ever joined, 
supported, volunteered for or participated in 
events of any organization dedicated to serv-
ing and advancing the Latino community. As 
an attorney working in government and the 
private sector, he has never made efforts to 
open doors of opportunity to Latino law stu-
dents or junior lawyers through internships, 
mentoring or other means. While he has not 
been in the position to create internships or 
recruit new staff, he never appealed to his 
superiors about the importance of making 
such efforts on behalf of Latinos. Further-
more, Mr. Estrada declined to commit that 
he would be engaged in Hispanic community 
activities once appointed to the bench or 
that he would pro-actively seek to promote 
increased access to positions where Latinos 
have been traditionally under-represented, 
such as clerkships.

Mr. Estrada shared with us that he be-
lieves being Hispanic would be irrelevant in 
his day-to-duties on the court, which leads 
us to conclude that he does not see himself 
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as being capable of bringing new perspectives 
to the bench. This is deeply troubling since 
the CHC’s primary objective in increasing 
ethnic diversity of the courts is to increase 
the presence of under-presented perspectives. 

Mr. Estrada’s limited record makes it dif-
ficult to determine whether he would be a 
forceful voice on the bench for advancing 
civil rights and other protections for minori-
ties. He has never served as a judge and has 
not written any substantive articles or pub-
lications. However, we did note that in re-
sponding to inquiries about case law, Mr. 
Estrada did not demonstrate a sense of in-
herent ‘‘unfairness’’ or ‘‘justice’’ in cases 
that have had a great impact on the Hispanic 
community. 

The appointment of a Latino to reflect di-
versity is rendered meaningless unless the 
nominee can demonstrate an understanding 
of the historical role courts have played in 
the lives of minorities in extending equal 
protections and rights; has some involve-
ment in the Latino community that provides 
insight into the values and mores of the 
Latino culture in order to understand the 
unique legal challenges facing Latinos; and 
recognizes both the role model responsibil-
ities he or she assumes as well as having an 
appreciation for protecting and promoting 
the legal rights of minorities who histori-
cally have been the victims of discrimina-
tion. 

Based on the totality of the nominee’s 
available record and our meeting with him, 
Miguel Estrada fails to meet the CHC’s cri-
teria for endorsing a judicial nominee. In our 
opinion, his lack of judicial experience cou-
pled with a failure to recognize or display an 
interest in the needs of the Hispanic commu-
nity do not support an appointment to the 
federal judiciary. We respectfully urge you 
to take this into account as you consider his 
nomination to the U.S. Court of Appeals. 

Sincerely, 
SILVESTRE REYES, 

Chair, Congressional 
Hispanic Caucus 

CHARLES A. GONZALEZ, 
Chair, CHC Civil 

Rights Task Force. 

CONGRESSIONAL HISPANIC CAUCUS HISPANIC JUDICIARY 
INITIATIVE—SCORECARD FOR CIRCUIT COURT NOMINEE 
MIGUEL ESTRADA 

Evaluation criteria Mr. Estrada’s 
record Conclusion 

Commitment to equal justice for 
Latinos.

No record ..............

Commitment to protecting Latino in-
terests in the courts.

None ...................... Failed. 

Support for Congress’ right to pass 
civil rights law.

No record ..............

Support for individuals access to the 
courts.

Unclear .................

Support for Latino organizations or 
causes through pro bono legal ex-
pertise.

No ......................... Failed. 

Support for Latino organizations or 
causes through volunteerism.

No ......................... Failed. 

Support for Latino law students or 
young legal professionals through 
mentoring and increasing intern-
ship opportunities.

No ......................... Failed. 

Commitment to increase Latinos’ ac-
cess to clerkships once on the 
bench.

No .......................... Failed. 

Mr. LEAHY. Mr. President, before 
my voice goes, I see the distinguished 
Senator from Utah in the Chamber. Ob-
viously, he will be recognized next. 
Then I hope we will go to Senator 
SCHUMER. I will have more to say, but 
the spirit is more willing than the 
vocal cords. 

I yield the floor. 
Mr. SCHUMER. Mr. President, will 

the Senator yield for a unanimous con-
sent request? 

Mr. HATCH. I yield to Senator SCHU-
MER for a unanimous consent request. 

Mr. SCHUMER. Mr. President, I ask 
unanimous consent that immediately 
after Senator from Utah finishes, I be 
recognized for a period of time. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Utah. 
Mr. HATCH. Mr. President, I thought 

I would make some points here because 
the distinguished Senator from 
Vermont is mistaken in a number of 
accusations he makes. 

I wish to list the following Hispanic 
groups or Hispanic-owned businesses 
that express their support for Miguel 
Estrada. One of the oldest Hispanic or-
ganizations in the country is the 
League of Latin American Citizens. It 
is well known, well respected, and bi-
partisan. They are firmly behind 
Miguel Estrada. Next is the U.S. His-
panic Chamber of Commerce; Hispanic 
National Bar Association; Hispanic 
Business Roundtable; National Asso-
ciation of Small Disadvantaged Busi-
ness; Mexican American Grocers Asso-
ciation; ATL, Inc.; PlastiComm Indus-
tries, Inc.; Phoenix Construction Serv-
ices; Hispanic Chamber of Commerce of 
Greater Kansas City; eHEBC Hispanic 
Engineers Business Corporation; 
Hispano Chamber of Commerce de Las 
Cruces; Casa Del Sinaloense; Repub-
lican National Hispanic Assembly; His-
panic Engineers Business Corporation; 
Hispanic Contractors of America, Inc.; 
and the Charo-Community Develop-
ment Corporation.

That is to mention a few. There are 
dozens of organizations that support 
Miguel Estrada. As anybody would un-
derstand, there is a lot of pride in His-
panic organizations for this type of a 
nominee, who has achieved so much in 
his life, and has done it basically on his 
own and has achieved the heights that 
very few lawyers and people have 
achieved, who has not had a glove laid 
on him in our committee hearing—
other than complaints that they don’t 
know his philosophy. My goodness, 
they have had almost 2 years to learn 
his philosophy and they could have 
asked any question, and they did ask a 
lot of questions. 

Let me say there is a double standard 
here on judicial qualifications. On Jan-
uary 30, 2003, the Senate Judiciary 
Committee voted 10 to 9 to approve the 
nomination of Miguel Estrada to the 
U.S. Court of Appeals for the DC Cir-
cuit. On January 24, 2003, Senator 
LEAHY questioned Mr. Estrada’s quali-
fications, saying he ‘‘has no judicial ex-
perience. He has no publications since 
law school.’’

He is not a distinguished legal schol-
ar or professor of law. 

I might add that in 1997, the distin-
guished Senator from Vermont praised 
Merrick Garland—as did I, by the way; 
I supported him strongly; he was an-
other DC Circuit nominee with no judi-
cial experience, no professional experi-
ence, no publications—as ‘‘highly 
qualified for this appointment’’ and 

someone who would make ‘‘an out-
standing Federal judge.’’ That is in the 
CONGRESSIONAL RECORD of March 19, 
1997, at S2518. 

That is what was said about Merrick 
Garland. I agree with Senator LEAHY 
on that point. He was an excellent can-
didate, an excellent judge. I supported 
him strongly and broke down barriers 
to make sure he could become a judge 
on the Circuit Court of Appeals. 

Mr. Estrada’s and Mr. Garland’s cre-
dentials, or should I say Judge Gar-
land’s credentials, were exactly the 
same at the time. Let me go down 
through a list of credentials. 

The age of the nominee: Miguel 
Estrada was 41. That was 2 years ago 
almost; Merrick Garland was 44. 

Phi Beta Kappa: Yes for Miguel 
Estrada; yes for Merrick Garland. 

Harvard Law School, magna cum 
laude: Yes for Miguel Estrada; yes for 
Merrick Garland. 

Editor of the Harvard Law Review: 
Yes for Miguel Estrada; yes for Merrick 
Garland. 

Law clerk, U.S. Court of Appeals, the 
Second Circuit: Yes for Miguel Estrada; 
yes for Merrick Garland. 

Law clerk of the U.S. Supreme Court: 
Yes for both of them. 

Private practice: 7 years for Miguel 
Estrada; 7 years for Merrick Garland. 

Assistant U.S. attorney: 2 years for 
Miguel Estrada; 3 years for Merrick 
Garland. 

U.S. Department of Justice: From 
1992 to 1997 for Miguel Estrada; from 
1993 to 1997 for Merrick Garland who 
now sits on the DC Circuit Court of Ap-
peals. 

Bipartisan support: Yes for Miguel 
Estrada; yes for Merrick Garland. 

Race: Miguel Estrada is Hispanic. 
Merrick Garland is white. 

Days from nomination to Judiciary 
Committee approval: 631 days for 
Miguel Estrada; only 100 for Merrick 
Garland. They are not quite equal 
there. 

Seven current Judiciary Committee 
Democrats served in the Senate in 1997. 
Seven of them are current Democrats 
on the committee. Every one of those 
Democrats voted for Merrick Garland, 
and every one of them voted against 
Miguel Estrada—all seven of them. 

Let me say that the statement of 
Senator KENNEDY, our distinguished 
former chairman of the committee way 
back when, about Merrick Garland in 
the CONGRESSIONAL RECORD of March 
19, 1997 at S2518 I think applies to 
Miguel Estrada. This is our distin-
guished colleague from Massachusetts:

No one can question Mr. Garland’s quali-
fications and fitness to serve on the DC Cir-
cuit. He is a respected lawyer, a former Su-
preme Court law clerk, a partner at a pres-
tigious law firm, and has served with distinc-
tion in the Department of Justice under both 
Republican and Democratic administrations. 
Support for him is bipartisan.

I think that statement in every de-
tail applies to Miguel Estrada. I do not 
think there is any question about it. 

What is going on here? What is wrong 
with this tremendous lawyer who has 
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made it on his own under very trying
circumstances; who has an ABA rating 
of unanimously well qualified; who has 
argued 15 cases before the U.S. Su-
preme Court—I am not sure Merrick 
Garland did that, although I think 
Merrick Garland is a terrific indi-
vidual—Columbia and Harvard Law, 
magna cum laude; editor of the Har-
vard Law Review, something that is 
about as prestigious as it gets in law 
school; a law clerk for U.S. Supreme 
Court Justice Kennedy; Assistant So-
licitor General not only for George 
Bush I, but for President Clinton as 
well, praised by the person who super-
vised him, who later, not knowing we 
had all of those praises, besmirched 
him. But it is pretty hard to go against 
what he put in writing way back when, 
and I will get into that before we are 
through. 

I have been listening very carefully 
to some of the comments of my distin-
guished friend from Vermont, and I do 
not believe that bringing up the names 
of Clinton nominees who happen to be 
of Hispanic descent has anything to do 
with how this Senate should treat Mr. 
Estrada. However, since my Demo-
cratic colleagues have criticized my 
treatment of these nominees when I 
was chairman, I feel compelled to set 
the record straight. 

The fact is, under Republican leader-
ship, most of President Clinton’s His-
panic nominees—14, to be exact—were, 
indeed, confirmed. Although my Demo-
cratic colleagues would have you be-
lieve something more nefarious was at 
work, the fact is the nominations of 
Jorge Rangel and Enrique Moreno for 
the Fifth Circuit stalled because there 
was an utter failure of consultation by 
the Clinton White House. There is no 
question about that. And neither sit-
ting Senator in Texas was willing to 
return their blue slips because there 
was no consultation, which is a req-
uisite. 

My colleagues on the other side are 
certainly raising consultation ques-
tions all the time about this White 
House, and we have directed the White 
House to consult. Unfortunately, some 
of them, I think, take the attitude that 
unless the White House chooses who 
they want, it is not consultation. That 
is not a good definition of consultation. 

Tenth Circuit nominee Christine 
Arguello has been brought up. She was 
not nominated until July of 2000. It was 
way too late in the session to effec-
tively move her nomination under 
those circumstances. We did not re-
ceive her questionnaire until August of 
2000 and, if my records are correct, I do 
not believe we ever did receive her FBI 
file. So to raise that is sophistry at 
best. 

It is unfortunate for the nominee 
when he or she is not confirmed be-
cause of these obstacles, but none of 
these face Mr. Estrada. As we all know, 
he has been pending for 2 years now 
and has been rated unanimously well 
qualified, the highest rating by the 
American Bar Association. 

As for Ninth Circuit Court nominee 
Richard Paez, I was a vocal supporter 
of Judge Paez in the face of harsh criti-
cism from some in my own party. I was 
one of two Republicans to vote for him 
in this committee, and I led the effort 
on the Republican side to get him con-
firmed on the floor. I believe my Demo-
cratic colleagues know this, so I take 
exception when they cite his name as 
an example of my alleged stonewalling 
on Clinton nominees. There was none. 

Let me talk about the hearing testi-
mony of Mr. Estrada. Mr. Estrada re-
peatedly answered the questions that 
were put to him. Let me give some ex-
amples. 

Mr. Estrada testified he was com-
mitted to following the precedents of 
higher courts faithfully and giving 
them full force and effect, even if he 
disagrees with them and even if he be-
lieves such precedents are erroneous. 
That is pretty important testimony, 
and it is testimony that should be in 
his favor. 

When asked how he would decide 
cases presenting an issue for which 
there was no controlling authority, Mr. 
Estrada testified:

When facing a problem for which there is 
not a decisive answer from a higher court, 
my cardinal rule would be to seize aid from 
anyplace I could get it.

He testified this would include re-
lated case law and other areas of legis-
lative history and views of academics.

When asked if he sees the local proc-
ess as a political game, Mr. Estrada 
testified: The first duty of a judge is to 
self-consciously put that aside and 
look at each case by withholding judg-
ment, with an open mind, and listening 
to the points. I think the job of a judge 
is to put all that aside and to the best 
of his human capacity to give a judg-
ment based solely on the arguments on 
the law. 

Miguel Estrada said: I will follow 
binding case law on every case, and I 
don’t even know if I can say whether I 
concur in the case or not without actu-
ally having gone through all the work 
of doing it from scratch. He further 
says: I may have a personal moral phil-
osophical view on the subject matter, 
but I undertake to you that I would put 
all that aside and decide cases in ac-
cordance with binding case law, and 
even in accordance with the case law 
that is not binding but seems instruc-
tive on the area, without any influence 
whatsoever from a personal view I may 
have about that subject matter. 

Mr. President, I could go on and on. 
What is clear from this testimony is 
Mr. Estrada will be a judge who sets 
aside his personal convictions, what-
ever they may be, and follow the law. 
This is precisely the type of a person 
we want on the Federal bench. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Pennsylvania. 
Mr. SPECTER. Mr. President, I 

thank the senior Senator from New 
York for permitting me to go for 5 min-
utes. 

Mr. SCHUMER. Mr. President, I ask 
unanimous consent before I speak the 
Senator from Pennsylvania be given 5 
minutes. I also ask unanimous consent 
Senator KENNEDY be allowed to speak 
at 5:40. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

Mr. SPECTER. Mr. President, I have 
sought recognition to support the nom-
ination of Miguel Estrada. We have 
heard a lot about his academic record. 
The Senator from New York knows 
what a taste of being magna cum laude 
at Harvard is like. He is a Harvard 
graduate himself. I know what it is 
like to be magna cum laude of Harvard, 
too, and the Phi Beta Kappa standing 
from Columbia and magna cum laude 
there, and editor of the Harvard Law 
Review. 

These academic credentials are 
unsurpassable. Fifteen cases argued be-
fore the Supreme Court, extraordinary. 
Clerk for the U.S. Supreme Court Jus-
tice—again, an ‘‘A+’’ rating. There 
could be no doubt about the qualifica-
tions of this man. 

Now, there is an objection raised that 
not enough is known about his philos-
ophy. What is really being attempted 
here is to impose a test that you have 
to be in philosophical agreement in 
order to get the vote of a Senator for 
confirmation. I suggest that is an inap-
propriate test. It is not the traditional 
test. It is going much too far. 

When Justice Scalia was confirmed, 
he would not even give his opinion on 
whether he would uphold Marbury v. 
Madison. There have been many Su-
preme Court nominees and circuit 
court nominees with whom I have dis-
agreed philosophically on major points, 
but I have not withheld my vote in 
confirmation for Chief Justice 
Rehnquist, Justice Scalia, Justice Ken-
nedy and Justice Thomas because I did 
not like their views on the issue of 
choice. 

If a nominee is outside of the main-
stream, that is one thing. I did not 
hesitated to oppose the nomination of 
Judge Robert Bork, where he was out-
side of the mainstream, even though he 
was nominated by my party, where he 
articulated the view of original intent, 
which simply could not be com-
prehended, and did not accept judicial 
review. He said absent original intent, 
there is no judicial legitimacy, and ab-
sent judicial legitimacy there cannot 
be judicial review. That is beyond the 
mainstream. 

No one can contend Miguel Estrada is 
beyond the mainstream. If there are 
specific objections, let’s hear them. 
But we have not heard them. 

Then you have the business about the 
refusal to turn over his memoranda 
when he was in Solicitor General gen-
eral’s office, and you have the letter 
from seven ex-Solicitors General, 
which I ask unanimous consent to have 
printed in the RECORD—both Democrat 
and Republicans.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:
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WILMER, CUTLER & PICKERING, 

Washington, DC, June 24, 2002. 
Hon. PATRICK J. LEAHY, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, DC. 

DEAR CHAIRMAN LEAHY: We write to ex-
press our concern about your recent request 
that the Department of Justice turn over 
‘‘appeal recommendations, certiorari rec-
ommendations, and amicus recommenda-
tions’’ that Miguel Estrada worked on while 
in the Office of the Solicitor General. 

As former heads of the Office of the Solic-
itor General—under Presidents of both par-
ties—we can attest to the vital importance 
of candor and confidentiality in the Solicitor 
General’s decisionmaking process. The Solic-
itor General is charged with the weighty re-
sponsibility of deciding whether to appeal 
adverse decisions in cases where the United 
States is a party, whether to seek Supreme 
Court review of adverse appellate decisions, 
and whether to participate as amicus curiae 
in other high-profile cases that implicate an 
important federal interest. The Solicitor 
General has the responsibility of rep-
resenting the interests not just of the Jus-
tice Department, nor just of the Executive 
Branch, but of the entire federal govern-
ment, including Congress. 

It goes without saying that, when we made 
these and other critical decisions, we relied 
on frank, honest, and thorough advice from 
our staff attorneys, like Mr. Estrada. Our de-
cisionmaking process required the unbridled, 
open exchange of ideas—an exchange that 
simply cannot take place if attorneys have 
reason to fear that their private rec-
ommendations are not private at all, but 
vulnerable to public disclosure. Attorneys 
inevitably will hesitate before giving their 
honest, independent analysis, if their opin-
ions are not safeguarded from future disclo-
sure. High-level decisionmaking requires 
candor, and candor in turn requires confiden-
tiality. 

Any attempt to intrude into the Office’s 
highly privileged deliberations would come 
at the cost of the Solicitor General’s ability 
to defend vigorously the United States’ liti-
gation interests—a cost that also would be 
borne by Congress itself. 

Although we profoundly respect the Sen-
ate’s duty to evaluate Mr. Estrada’s fitness 
for the federal judiciary, we do not think 
that the confidentiality and integrity of in-
ternal deliberations should be sacrified in 
the process. 

Sincerely, 
SETH P. WAXMAN, 

On behalf of
WALTER DELLINGER, 
DREW S. DAYS, III, 
KENNETH W. STARR, 
CHARLES FRIED, 
ROBERT H. BORK, 
ARCHIBALD COX.

Mr. SPECTER. It is absolutely 
chilling to the operation of the Solic-
itor General’s office or the operation of 
any governmental office with lawyers 
working to say their work product, 
their views, will be subject to review 
and scrutiny if they are later nomi-
nated to some judicial position. 

I think it boils down to—I will not 
call the request for the opinions of the 
Solicitor General’s office a red herring; 
that could be a little too harsh—it cer-
tainly is a subterfuge. It is not what 
they are really looking for. They are 
looking for an excuse. 

The news reports today are that the 
Democrats plan a filibuster. That is 
the headline: ‘‘Democrats Plan Fili-

buster on Estrada Nomination.’’ If that 
is so, the Senate is going to come to a 
grinding halt. If Miguel Estrada cannot 
be confirmed, then I doubt that any-
body can be confirmed. We may be 
locked in debate on this matter—I 
heard an estimate of 3 months at 
lunch; that may be an understatement. 

I don’t think the American people 
are going to tolerate this. There has 
been much too much judicial politics. 
Republicans are as guilty of it as are 
the Democrats. When President Clin-
ton was in office and Republicans con-
trolled the Senate, nominations were 
blocked inappropriately. I was pre-
pared to cross party lines where I 
thought it was justified. Now that we 
have a Republican in the White House 
and the Democrats have controlled the 
Judiciary Committee for most of the 
last 2 years, the shoe is on the other 
foot and there have been inappropriate 
blocking of nominees. 

The only filibuster which we can find 
is the one on Abe Fortis for Chief Jus-
tice of the United States Supreme 
Court, which is hardly a judgeship for 
the court of appeals. 

I say to my colleagues on the other 
side of the aisle, the Democrats on the 
Judiciary Committee, and the Demo-
crats generally, we have to come to 
some accommodation. We have to come 
to a judicial protocol so we consider 
the issues on the basis of merit and 
qualification without politicizing and 
without looking for people who agree 
with us philosophically. 

I may come back to speak later, but 
I wanted to speak at an early point in 
this proceeding because of my partici-
pation in the confirmation hearings of 
some seven Supreme Court nominees 
and hundreds of lower Federal court 
nominees. I hope we will take Estrada 
out of politics and confirm him. 

The PRESIDING OFFICER. The Sen-
ator from New York. 

Mr. SCHUMER. Mr. President, this is 
going to be a long debate, whatever 
happens. I very much appreciate the 
sincere concerns of my colleagues from 
Utah and Pennsylvania. 

I say to my friend from Pennsylvania 
before he leaves, he asked, if Miguel 
Estrada cannot get confirmed, who 
can? I, for one, have voted for 96 of the 
102 judges President Bush has nomi-
nated. We passed over 100 of them. 

There seems to be an idea on the 
other side if we oppose a single judge 
we are totally blocking the President’s 
program. I argue just the opposite. I 
argue to my friend, as he well knows 
because he knows the Constitution bet-
ter than just about anyone else in this 
Chamber, with maybe the exception of 
our good friend from West Virginia, the 
Founding Fathers wanted debate. They 
wanted the Senate to have a role. Read 
the Federalist Papers. That is how it 
was for many years. 

To sum up, the White House has 
started to nominate ideological nomi-
nees—not like President Clinton, not 
like the first President Bush—but when 
we try to examine the ideology of these 

nominees, that is wrong. We do vir-
tually no moderates before us. Every-
one is from conservative, to way out of 
the mainstream, and we have voted for 
most of the conservative judges. Let’s 
be honest about it. This debate was not 
started by Democrats in the Senate. 
This debate was started by a White 
House that is intent on changing the 
character of the Federal bench, to go 
way beyond what is the mainstream of 
America. Everyone will agree, Justice 
Scalia and Justice Thomas are the two 
most conservative judges on the court. 
President Bush said it in his campaign. 
He said: I will nominate Justices like 
Scalia and Thomas. 

That is not saying moderation. He 
promised the American people modera-
tion when he ran. But when it comes to 
the article III section of Government, 
we don’t see a drop of moderation. 

We will continue to make this argu-
ment because we believe we are defend-
ing the Constitution. We are doing just 
what James Madison and John Jay and 
Alexander Hamilton and all of the 
great writers of this Constitution 
wanted us to do, which is have some in-
fluence on the article III section of 
Government. 

I am going to speak at some length, 
which is not what I usually do here. I 
usually say I think you can say every-
thing in 5 or 10 minutes. But this issue 
is so important to me that I intend to 
be on the floor here today for a period 
of time, and regularly after that. 

I rise in opposition to the nomination 
before us today. Mr. Estrada has been 
nominated to a lifetime appointment, a 
lifetime seat on the DC Circuit, the Na-
tion’s second most important court. If 
confirmed, this 42-year-old man will 
spend the next half century making 
important decisions that will affect our 
children, our grandchildren, our great-
grandchildren, and generations beyond. 
If we vote to confirm Mr. Estrada, 
there is no going back. There is no op-
portunity to look at what he does in 
his first years as judge and reconsider. 
The vote here is final. If he is con-
firmed, we are all going to have to live 
with the consequences for decades to 
come. 

So this is not a trivial matter. This 
is not a trifling matter. This is one of 
the most important matters that 
comes before us. The ability to ratify 
or reject a President’s nomination to a 
lifetime appointment in article III, the 
third branch of Government, is a sol-
emn obligation. It is one that should 
not be taken lightly. To rush through 
the nomination, to not have questions 
fully answered and explored, does vio-
lation to the very Constitution that we 
all revere. Yet that is what the other 
side is asking us to do. 

The Senate has a solemn, almost sa-
cred duty when evaluating applicants 
for such powerful posts. I will quote my 
good friend from Utah, Senator HATCH:

The Senate has a duty not to be a 
rubberstamp.

Those are his words. That is every bit 
as true today as it was when he uttered 
them. 
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The Founding Fathers, in my opin-

ion—not just mine, almost 
everybody’s—were really quite bril-
liant in devising a system of checks 
and balances. When it came to judicial 
nominations, they had a robust debate. 
For a good period of time at the Con-
stitutional Convention they were con-
sidering vesting all the power in the 
Senate. There was a period where they 
considered vesting all the power in the 
President. They realized, as they did 
with most matters, that our country 
was best off with a system of shared 
power. 

The Framers gave the President the 
power to select nominees but gave the 
Senate coordinate responsibilities to 
advise the President on whom to nomi-
nate, and to decide whether the nomi-
nees deserve confirmation. By and 
large, the system has worked well for 
over 200 years. For those of us who re-
vere the Constitution and who believe 
in the rule of law, it is a beautiful work 
of art. 

I believe to this day what was said 
when America was founded, that we are 
God’s noble experiment. We still are. 
That is why the debate today and in 
the following weeks has so much vital-
ity. For this beautiful work of art to 
maintain its beauty and brilliance, the 
Senate must hold up its end of the bar-
gain. We have a duty, a responsibility, 
an obligation to the judiciary, to the 
Constitution, and, yes, to the Amer-
ican people, to carefully evaluate these 
nominees and decide whether they 
merit confirmation. 

This cannot be a rote process where 
the President sends us names and we 
just say ‘‘OK,’’ without undertaking an 
independent evaluation. As we hear so 
often from Senator BYRD, the keeper of 
tradition in this body, we have a duty 
to be vigilant defenders of constitu-
tional principles and the Senate’s role 
in checking executive power. For the 
Senate to retain its historical role in 
our system of government, we must 
live up to the standards set by those 
who came before us and ensure that we 
have balance in Government. 

Too often, debates around here de-
volve into rancor and partisan back-
biting. Too often in the past, debates 
involved personal attacks on people. 
Because we don’t like a nominee, some-
one goes back and finds they smoked 
marijuana when they were in college, 
or they took out the wrong kind of 
movie when they were a young man or 
woman. That demeans the process. 

To have a full debate and a fulsome 
discussion with the nominee about how 
he or she feels about important issues 
such as the first amendment and the 
second and the fourth and the com-
merce clause and the sovereignty 
clause and the right to privacy is not 
simply fun. It is not simply optional. It 
is deeply and solemnly necessary to up-
hold the will of the Founding Fathers, 
to uphold the very structure of the 
Government we revere. We should focus 
on facts in what we do and, equally im-
portant, on what we know and, equally 

important to this debate, what we 
don’t know about this nominee. 

When a nominee is seeking such a 
powerful post, this lifetime position on 
the Nation’s second highest court, I be-
lieve the nominee has an obligation to 
answer questions. I believe the nomi-
nee has a duty to tell us what he 
thinks about the law, how he views 
vexing legal questions of the day, and 
to share with us his approach to the 
Constitution and his judicial philos-
ophy. These are not only reasonable 
areas of inquiry, they are urgent and 
important areas of inquiry. We cannot 
be expected to undertake our constitu-
tional duties without answers to these 
questions. 

In the words of Mr. DOOLEY, ‘‘this 
ain’t beanbag.’’ This isn’t fun or a po-
litical game. This isn’t trying one-
upmanship. This goes to the very sa-
cred obligation each of us has, when we 
take that oath of office upon our elec-
tion or our reelection. 

I know my friends on the other side 
of the aisle agree with me on this fun-
damental view. While I expect they 
will take to the floor and denounce the 
inquiries we have made, if we go back 
and look at the questions they asked—
my friend from Utah and all the mem-
bers of the Judiciary Committee, the 
questions they asked of President Clin-
ton’s nominees—they will see our ques-
tions pale in comparison. The ques-
tions we asked were exactly the kinds 
of questions the Founding Fathers ex-
pected us to ask to ensure balance in 
our system of government and justice. 
We asked nearly 100 questions of this 
nominee and he refused to answer all 
too many of them. He refused to an-
swer most of the important ones. It is 
his right to duck or dodge or hide be-
hind legal subterfuge. That he can do. 
But that doesn’t mean we have to con-
firm him, plain and simple. 

I have sat through a good number of 
judicial hearings in my years in the 
Senate. I followed many more in my 
career in the House. I have never seen 
such an incredible sense of avoidance 
and of ultimate stonewalling in any 
confirmation process as I saw when 
Miguel Estrada came before our com-
mittee. I chaired that hearing, as my 
good friend from Utah will remember, 
and one exchange we had was particu-
larly memorable to me. Mr. Estrada 
kept saying, when we asked him about 
his views, that he didn’t want to dis-
cuss it because future cases might 
come before him. 

I’m a lawyer. Many of us are lawyers. 
We know, when you are asked what’s 
your view of the first amendment, and 
you say: Well, a case might come be-
fore me on the first amendment and I 
can’t discuss it, that is not the appro-
priate response. Certainly, if we were 
to ask Mr. Estrada how he might rule 
on, say, WorldCom and the suits 
against WorldCom, or on an existing 
case before the lower courts, he would 
have a right and an obligation not to 
answer that question. But to say he 
cannot discuss his views of the expan-

siveness or the narrowness of the com-
merce clause because eventually he 
will have to rule on the commerce 
clause makes a mockery of every judi-
cial hearing we have had or will have. 

But I kept trying. I decided if Mr. 
Estrada would answer nothing about 
his prospective views, why not look at 
what happened in the past.

So I asked him to discuss cases that 
by definition could never come before 
him if he were confirmed to a lifetime 
seat on the District of Columbia Cir-
cuit. I asked him about Supreme Court 
cases which are already decided. These 
cases are already the law of the land 
and can be reconsidered only by the 
Supreme Court. So there is no fear that 
a nominee would be doing something 
unethical by taking such a position. 
There is not only nothing wrong with 
discussing these cases, but there is a 
lot right about discussing these cases. 

Answers to these questions will give 
us insight as to what kind of judge he 
will be: 

Whether the nominee will fairly as-
sess the claims of average people who 
want their basic rights vindicated in 
Federal courts; 

Whether the nominee will approve 
the administration’s environmental 
rollbacks against the interests of peo-
ple who would protect the environ-
ment; 

Whether the nominee has a general 
inclination to side with business inter-
ests or labor interests; 

And whether this nominee basically 
supports States’ rights or the rights of 
individuals within those States. 

We have seen in the Supreme Court 
in the last decade these decisions being 
carefully discussed by the Justices 
with great differences of opinion. 

These are the things the public wants 
to know. These are the things that de-
termine, in my judgment, whether 
somebody should become a judge. 

Everyone in this Chamber will come 
to a different conclusion once they 
know those answers. People will weigh 
answers differently. That is fair, and 
that is good. 

But there is no question, my col-
leagues, that we should know some-
thing about how this nominee views 
the first amendment, the second 
amendment, the fourth amendment, 
the 11th amendment, and the 14th 
amendment before we just hand him 
such an important job. 

We should know whether the nomi-
nee has an expansive view of the com-
merce clause or a narrow view; an ex-
pansive right to privacy or a narrow 
view. 

These are the issues that are the 
sinew, that are the warp and woof of 
what our Republic is about. When the 
Founding Fathers in their beautiful 
and infinite wisdom decided that they 
would be careful with the one 
unelected branch of government—arti-
cle III section of Government, the Judi-
ciary—they knew what they were 
doing. They didn’t want to vest too 
much power in any one person—the 
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President, any Member of this body—
and simply appoint judges, because 
they knew with a lifetime appoint-
ment, which in its wisdom insulates 
people from the vicissitudes of political 
pressures—that was too serious and 
solemn a happening to just pass off to 
one person. 

So the questions we hoped Mr. 
Estrada would answer honestly and 
forthrightly are the kinds of questions 
the American people depend on us to 
ask. These are the kinds of questions 
that should be answered before we vote 
on a nominee. Realizing Mr. Estrada 
would not answer anything about the 
future, despite the fact that countless 
others have—it hasn’t interfered with 
their ability to be fine judges—I went 
back and asked him, Mr. Estrada, to 
answer questions about the past so we 
might get some feeling for his views. I 
asked him to name any one Supreme 
Court case from the history of all Su-
preme Court jurisprudence he was crit-
ical of. To the surprise of myself and 
some on the committee, he even de-
clined to do that.

I asked him to tell me his views on a 
particular case I disagree with, Buck-
ley v. Valeo. I don’t think a millionaire 
has an absolute first amendment right 
to spend all the money he or she wants 
on putting on the same political com-
mercial 411 times. I don’t think it is 
what the Founding Fathers intended. 
There are two views on that. The Court 
disagrees with me. But I wanted to 
know Mr. Estrada’s view. No matter 
how many times I tried, no matter how 
many opportunities he was given, Mr. 
Estrada insisted he could not state a 
view on a single court case—not 
Korematsu, not Dred Scott, not Plessy 
1v. Ferguson, not Brown v. Board of 
Education, not Miranda v. Arizona, not 
Griswold v. Connecticut, not Roe v. 
Wade, not a single case. 

Mr. HATCH. Mr. President, will the 
Senator yield for one question? 

Mr. SCHUMER. I would be happy to 
yield. 

Mr. HATCH. Is it not true that the 
question the Senator asked was wheth-
er he could name three cases in the last 
40 years and not in all of jurispru-
dence? The specific question was in the 
last 3 years, and he said there were 
cases. But that is a little different than 
saying in all the jurisprudence. 

Mr. SCHUMER. I say to my col-
league, if I might reclaim my time, I 
first asked him about the first 40 years. 
And when he refused to answer that, 
frustrated as I was, I said, How about 
in all of jurisprudence? 

Mr. HATCH. Could I just ask the 
question again? All I wanted to make 
sure of was the Senator said, Please 
tell us what three cases from the last 
40 years of the Supreme Court jurispru-
dence you are most critical of, and just 
give me all of the sentences and as to 
why for each one. Then Mr. Estrada 
said, Senator, I think there are cases 
that I have been critical of that I can 
think of—and then he goes on to say 
more. Then you asked again on page 

210, With all your legal background and 
legal work, you can’t think of three or 
even one single case that the Supreme 
Court has decided that you disagree 
with. And then Mr. Estrada said he 
wasn’t sure he was even in a position to 
disagree, et cetera. Then on page 211, 
you then asked this question. 

Mr. SCHUMER. Could I reclaim my 
time? 

Mr. HATCH. Let me finish this one 
last question. You don’t know a single 
case in the last 40 years? I will tell you 
that for me, I think Buckley v. Valeo. 
But all I am trying to say is, Isn’t it 
true that in the last 40 years, not in all 
jurisprudence. 

Mr. SCHUMER. I will say to my col-
league, reading from the transcript, I 
asked 40 years first. And then I said to 
him, So with all of your legal back-
ground and your immersion in the 
legal world, you can’t think of three or 
even one single case that the Supreme 
Court has decided that you disagree 
with? I didn’t say in the last 40 years at 
that point. 

Mr. HATCH. On the next page, 40 
years. 

Mr. SCHUMER. I asked both, as I 
said to my colleague. And he didn’t 
say. And I will argue to my colleague—
I will not yield on that point—I asked 
him about 40 years. And then I asked 
him about it permanently on page 211. 
But I will say this. 

Mr. HATCH. Will the Senator yield 
again? 

Mr. SCHUMER. I will say this. I 
think it is amazing he couldn’t name a 
case he disagreed with in 40 years 
alone. I don’t think that is really the 
point here, whether it is 40 years or all 
the way back in jurisprudence. But I 
will continue with my remarks, and 
then I will yield for a question. 

(Ms. COLLINS assumed the chair.) 
Mr. HATCH. Will the Senator yield 

for one last question? 
Mr. SCHUMER. I will yield for one 

last question. 
Mr. HATCH. That is on the one page, 

the first page limited to 40 years, and 
on the second page it was more broad. 
But it wasn’t clear that it meant all of 
jurisprudence. On the next page, again, 
40 years. 

That is just my point. All I am say-
ing is in the heat of the moment some-
one may not be able to conjure up some 
cases. But be that as it may, he indi-
cated he had some he was critical of. 
But I think the Supreme Court advo-
cate, not knowing whether he will be 
confirmed, he probably wasn’t about to 
antagonize anyone on the Court. 

Mr. SCHUMER. That is for each of us 
to judge, whether a nominee who is 
worried about his confirmation should 
not speak about any case he might dis-
agree with, whether it be 40 years or in 
all of jurisprudence. 

But I just wanted to say, if you look 
at the record, it is clear. I gave him 
many different opportunities to answer 
that question. I asked the question in 
different ways. I came back to it. And 
Mr. Estrada didn’t answer. To the aver-

age citizen who looked at it, he was 
stonewalling. He was just not giving 
answers that every law professor, or 
law student, or lawyer when asked 
would venture a guess at. 

Let me tell you why many of us 
think he refused to answer the ques-
tion. I would like my colleagues to 
hear this, because I don’t think this 
has come out. Mr. Estrada stonewalled 
because that is the game plan he was 
given by the Justice Department and 
the White House. They told him not to 
answer questions. That was what they 
told him to do. Because again, they 
know Mr. Estrada’s views. They do not 
want anybody else to know, because I 
believe if they were revealed, they are 
so far out of the mainstream he would 
not be approved. I don’t know if that 
prediction will prove to be true. Maybe 
we will know, if we find the views on 
the issue.

But there is no secret to this. This 
has been the game plan of those who 
have sought to stack the judiciary to 
the far right side for years. 

Let me review with my colleagues an 
article in the Legal Times which 
talked about a meeting that Judge 
Laurence Silberman—a leading con-
servative judge, a very erudite man, 
but he shared his strategy with pro-
spective judicial nominees at a Fed-
eralist Society meeting just last year. 

The Federalist Society is the breed-
ing ground for most of the States 
rights agenda, supporting nominees the 
administration is sending us. It is no 
secret that Federalist Society mem-
bers are among the most active in the 
White House and Justice Department 
in choosing judges. I will let the Amer-
ican people judge for themselves, but 
most believe the Federalist Society is 
not moderate and not conservative but 
way over to the hard right. 

Judge Silberman appeared along with 
Senator KYL and Fred Fielding, Presi-
dent Reagan’s counsel, to discuss with 
the group how to get these out-of-the-
mainstream nominees on the bench, be-
cause they realized if they told the 
truth, they would have a difficult time 
because America is not far left or far 
right but moderate. 

If President Clinton tried to stack 
the bench with far left nominees, we 
heard howls. He did not. But that is 
just what President Bush is trying to 
do. President Clinton, as I mentioned, 
nominated mostly partners in law 
firms and prosecutors, not many legal 
aid society people, not many ACLU ad-
vocates. President Bush is not doing 
the mirror image himself. 

In any case, this is what was reported 
about that meeting. And I am quoting 
from an article in the Legal Times:

President George W. Bush’s judicial nomi-
nees received some very specific confirma-
tion advice last week:

This is the article, not me—
″Keep your mouths shut.’’ 
The warning came from someone who has 

been a part of the process. Laurence Silber-
man, a senior judge on the U.S. Court of Ap-
peals for the D.C. Circuit—
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The very court we are talking 

about—
Told an audience of 150 at a Federalist So-

ciety luncheon that he served as an informal 
adviser to his then-D.C. Circuit colleague 
Antonin Scalia when Scalia was nominated 
to the Supreme Court in 1986.

This is a quote from the article:
″I was his counsel, and I counseled him to 

say nothing [at his confirmation hearings] 
concerning any matter that could be thought 
to bear on any cases coming before the 
Court,’’ Silberman said. 

Silberman said his advice led to Scalia’s 
speedy confirmation by keeping the nominee 
out of trouble on Capitol Hill. He also ex-
plained that the advice was intended to be 
rather far-reaching. 

Scalia called Silberman at one point, the 
latter recalled, and told him he was about to 
be questioned about his views about Marbury 
v. Madison, the nearly 200-year-old case that 
established the principle of judicial review. 

″I told him that as a matter of principle, he 
shouldn’t answer that question either,’’ Sil-
berman said. He explained that once a pro-
spective judge discusses any case at all, the 
floodgates open and he would be forced to 
discuss other cases.

Does that help shed some light on 
why this nominee refused to discuss 
and answer an innocuous softball of a 
question: to name a case—whether it 
be in the last 40 years or all the way 
back—with which you disagree? 

My colleagues, is the idea that a 
nominee to a powerful lifetime post on 
the Federal bench would be ‘‘forced’’ to 
discuss with the Senate his or her 
views on important historical cases 
really so terrifying? 

If we cannot talk about Marbury v. 
Madison with nominees, if we cannot 
discuss the case that provides the foun-
dation for jurisprudence in America, 
we are in pretty bad shape. 

I was not in the Senate at the time of 
Justice Scalia’s confirmation hearing, 
but I cannot imagine us confirming 
any nominee refusing to discuss a case 
that is 200 years old, a case that estab-
lishes the judiciary’s power. 

I do not think there was a philo-
sophical reason by Judge Silberman. I 
think he thought that if the nominee’s 
real views were known, many of the 
American people would rise up and say: 
This is not the kind of nominee we 
want. This is the kind of nominee who 
will not just interpret the laws as the 
Constitution calls for but make law. 

It so happens judges on the far right 
and on the far left have a proclivity to 
want to make law because they feel 
things are so bad that they have to 
change them on their own. 

I have to tell you that a nominee who 
refuses to discuss the single most im-
portant case in the history of the Su-
preme Court will have a hard time win-
ning many Senators’ votes. Confirming 
such a nominee would confirm that the 
Senate’s role is nothing more than a 
mere formality. If the President picks 
you, and we cannot find something in 
your ancient past, some little personal 
transgression, then you go to the 
bench. 

Balance becomes the baby that gets 
thrown out with the bath water. Our 

system of government gets thrown out 
of whack. 

It is very interesting that Mr. 
Estrada seems to be executing the Fed-
eralist Society’s game plan, remaining 
silent and stonewalling, while other 
nominees, who are generating less op-
position, are simply answering ques-
tions. 

There were five district court nomi-
nees at the hearing where Mr. Estrada 
testified. Because we spent so much 
time trying to get answers out of Mr. 
Estrada, we had little time to question 
each of them. So I asked each of them 
to answer, in writing, the very same 
question I asked of Mr. Estrada. I 
asked them to identify three Supreme 
Court cases with which they disagree. 
And do you know what? Each of them 
answered. Each was able to give me 
three cases with which they disagreed. 

Some of them picked obvious cases, 
such as Korematsu, the Supreme Court 
case upholding the Government’s 
power to put Japanese-American citi-
zens into interment camps, a case 
which has been thoroughly discredited; 
cases such as Plessy v. Ferguson which 
held that separate was equal, a case 
that was later overruled by Brown v. 
Board of Education. But many of these 
nominees picked cases that have not 
been overruled. 

Judge Linda Reade, a judge who I 
voted for in committee and on the 
floor—one of 96 judicial nominees by 
President Bush that I have supported 
so far, and who we unanimously con-
firmed to a district court judgeship in 
Iowa—gave some particularly inter-
esting answers. 

Judge Reade was critical of two Su-
preme Court cases that expanded police 
powers and diminished privacy rights 
under the fourth amendment. 

One of the these cases, United States 
v. Rabinowitz, held that police had the 
power to search someone’s office when 
he was arrested with an arrest warrant 
but without a search warrant. 

The other case was Harris v. United 
States, where the court held, again, 
that a search of an arrestee’s entire 
four-bedroom apartment was constitu-
tional despite the fact that the police 
did not have a search warrant. 

Her concerns about these cases re-
flected a heightened sensitivity to pri-
vacy rights protected by the fourth 
amendment. I do not want judges who 
read the fourth amendment so expan-
sively that the police are handcuffed 
and unable to do their jobs. I want 
judges who will balance privacy rights 
with law enforcement interests. 

Her answers suggested to me that 
Judge Reade would be attuned to the 
privacy side of the argument. I may 
not have fully agreed with her—I tend 
to be more conservative on these 
criminal justice issues—but I appre-
ciated her candor and her forthright-
ness. I appreciated her straightforward-
ness. She was not hiding a thing. She 
was telling us what she thinks. And I 
voted for her. 

Obviously, there is not a single Sen-
ator in this body who thinks Judge 

Reade’s answers disqualify her for a 
Federal judgeship. Not a single one of 
us objected to her nomination or voted 
against her. And the same is true of 
the four other nominees we asked ques-
tions of the day of Mr. Estrada’s hear-
ing. They answered the questions 
forthrightly. They didn’t hide the ball. 
They appeared to be within the main-
stream. We confirmed them all quick-
ly. 

Just last week we held a confirma-
tion hearing for Jeffrey Sutton, a very 
controversial nominee to the Sixth Cir-
cuit.

He is one of the leaders in the States 
rights movement. He has argued many 
of the seminal cases, and clearly he 
evokes much controversy. As my good 
friend from Utah will recall, the dis-
abled community was so upset that 
they came out in large numbers, and 
we had to move the hearing room to a 
larger room, to which my friend from 
Utah graciously acceded. 

I haven’t decided how I will vote on 
Mr. Sutton’s nomination, and there are 
still questions I have asked him to an-
swer. But I will say this about him: He 
started on the right foot with me by at 
least telling us what he thinks of some 
cases. Twice Jeffrey Sutton told us on 
his own, without being asked, that he 
was critical of Supreme Court cases 
Buck v. Bell and Kiryas Joel. 

When I asked him about other cases 
he was critical of, he said he had prob-
lems with Korematsu and Plessy v. 
Ferguson. I will grant these are not 
hard cases to be critical of, and I will 
repeat that there is still ground to 
cover with Mr. Sutton, but at least Mr. 
Sutton said that much and was com-
mitted to discussing other cases in 
writing. 

Mr. Estrada told us nothing, not a 
single thing. This is reminiscent of 
what I thought was one of the least 
fine moments of the Judiciary Com-
mittee. It is reminiscent of Clarence 
Thomas telling America that he had 
never discussed Roe v. Wade and had no 
views on the case whatsoever. How 
many of us believed him then? How 
many of us believe him now? It is sim-
ply not credible. It is totally unbeliev-
able that this nominee, Mr. Estrada, 
had no critical views on any Supreme 
Court case in history. Every lawyer in 
America, and most nonlawyers in 
America, can point to one Supreme 
Court case he or she is critical of. Of 
course, we all know Mr. Estrada has 
thoughts on the subject. Every single 
person, ask every one of the 100 Sen-
ators to bet all their money on whether 
Estrada has opinions on certain cases. 
We would all bet he does. 

The bottom line is simple: If we con-
firm Miguel Estrada, we are ratifying a 
‘‘don’t ask, don’t tell’’ policy for judi-
cial nominees. Mr. Estrada sat there 
and said nothing, believing if he didn’t 
say a word, we would rubberstamp him. 
By remaining silent, Mr. Estrada only 
buttressed the fear that he is a far-
right stealth nominee, a sphinx-like 
candidate who will drive the Nation’s 
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second most important court way out 
of the mainstream. I had hoped he 
would choose candor over secrecy. He 
refused to do so. All he said is: I will 
follow the law. 

In my book, that doesn’t explain 
much. 

There is a myth that the law is some-
thing automatic, that the facts of a 
case, the applicable statutes can be 
dumped into a computer, and the right 
answer will just pop out, that a per-
son’s philosophy and ideology have 
nothing to do with determining how 
they vote when they get to be a judge. 
We all know that is poppycock. Anyone 
who studied the system knows that is 
not how the law works. If we did, we 
would have IBM build a computer, put 
some black robes on the computer, and 
obviate the need for these confirmation 
hearings or any judges. But we all 
know there is more to judging than 
that. We all know judges bring their 
experiences, their values, their judg-
ment and, yes, their ideology to the 
bench with them. 

If ideology didn’t matter, both Re-
publican and Democratic Presidents 
would nominate judges from across the 
political spectrum. Instead, Democrats 
tend to nominate Democrats; Repub-
licans tend to nominate Republicans. 
That is fine. I know that as long as 
President Bush is President, I will be 
voting on mainly Republican nominees. 
I still voted for 96 out of 102, as did 
most of my colleagues. But that 
doesn’t mean we have to rubberstamp 
each one. And certainly it doesn’t 
mean that ideology is in play. If ide-
ology was not in play, if we were just 
relying on the legal quality of the 
mind, then Estrada’s mind is of good 
legal quality, excellent legal quality. 
But then the appointees of Democratic 
Presidents to the Supreme Court and 
other courts and the appointees of Re-
publican Presidents to the Supreme 
Court and the other courts would be 
scattered all over the lot when it came 
to rendering decisions. 

We know that is not true. There are 
always exceptions. Earl Warren became 
a very liberal Chief Justice although he 
was nominated by President Eisen-
hower. But by and large, the ideology 
matters. And that is why Democratic 
nominees tend to support different 
opinions and decisions than Republican 
nominees. That is our system, and that 
is great. 

But to say ideology doesn’t matter 
would mean President Bush would be 
nominating a whole lot of Democrats 
for judge and a whole lot of moderate 
Republicans. He has hardly nominated 
any of either category. The best you 
get is someone who is a conservative, 
not a hard right conservative. 

Now let’s go back to Mr. Estrada. 
There are some other ways to get at 
what Mr. Estrada actually believes and 
how he will act as a judge. By the way, 
this is all we have. If he refuses to an-
swer questions at a hearing, and he 
doesn’t, he is not a judge and he is not 
a law professor who opines on these 
issues. 

Mr. DOMENICI. Might I inquire from 
the Senator, how much longer do you 
think you will be? 

Mr. SCHUMER. I would say to my 
colleague, I will probably be another 15 
minutes. I appreciate it. I rarely speak 
on the floor very long. I speak often, 
but usually for 5 or 10-minute amounts. 
But as my good friend from New Mex-
ico knows, I feel very strongly about 
this issue. 

Mr. DOMENICI. I had assumed your 
usual. 

Mr. SCHUMER. I will try to finish as 
quickly as possible, in deference to my 
good friend from New Mexico. 

So we don’t have much on the record 
about Mr. Estrada. That is why his pa-
pers as Solicitor General mean so 
much. Because when Mr. Estrada 
worked in the Justice Department, he 
looked at cases and analyzed them and 
assessed the constitutionality of laws. 
That is, for all intents and purposes, 
what appellate judges do. Unlike a law-
yer in a law firm who is looking out for 
a client with a vested interest, Mr. 
Estrada was working for the Govern-
ment. His client was the Constitution. 
His memos would help show how he in-
terprets the Constitution. Similar 
memoranda have been requested and 
produced when Congress was evalu-
ating other nominees, both to the exec-
utive and judicial branches, creating 
ample precedent for such a request. 

I know there has been a series of let-
ters that have gone back and forth. I 
know we have differing views about the 
propriety of sharing these memoranda. 
But one thing is clear, there is prece-
dent because others, including Brad-
ford Reynolds and Justice Rehnquist, 
submitted those papers. It is clear 
there is no privilege. And it is clear 
these memos are needed to lift the veil 
covering whatever it is Mr. Estrada 
wants to remain covered. 

So, in other words, because we have 
so little information on how Mr. 
Estrada thinks, these memos are more 
important to understand his thinking 
than they would be for the typical judi-
cial nominees. 

Mr. Estrada did work that was 
quintessentially judge-like, but we are 
being denied the opportunity to exam-
ine it, evaluate it, and assess for our-
selves what kind of judge he would be. 
That doesn’t seem right. A former su-
pervisor has charged that Mr. Estrada 
advocated extreme positions, more 
aligned with his own interests than the 
Government’s interest, when he was 
Solicitor General. 

My friend from Utah said at a hear-
ing that he had backed off those posi-
tions. He has not backed off those posi-
tions. 

Many have said: Well, his evaluations 
were excellent. 

We have talked to Mr. Bender, and he 
has said, first, when you look at those 
evaluations, they don’t talk about his 
views and whether he would have fidel-
ity to the Constitution or try to im-
pose his own views. They talk about 
whether he was a hard worker. But 

what Mr. Bender said is: Everyone gets 
checked off excellent on those—we will 
have to check the record there—be-
cause it helps them get merit advance-
ments.

So here you have the supervisor say-
ing he was extreme, saying he would 
take his own views and not follow the 
law. Guess what the best way is to dis-
prove that supervisor. Make the memos 
public. If the memos prove the super-
visor wrong, Mr. Estrada has nothing 
to fear from their disclosure. If the 
memos prove the supervisor is right, 
this is someone no one in the Senate 
should want on the DC Circuit. 

Mr. President, I have always used 
three criteria in evaluating judicial 
nominees. I call them excellence, mod-
eration, and diversity. 

Excellence is legal excellence, the 
quality of the mind. We don’t want po-
litical hacks on these important 
courts. No one disputes that Mr. 
Estrada passes this point with flying 
colors. He comes highly recommended 
in this regard. When the ABA rec-
ommends him, that is all they are eval-
uating. 

My second criteria is diversity. 
Clearly, he passes on this point. I have 
fought for as long as I have been in 
public service to promote diversity. A 
principal goal of mine in New York is 
to put more people of color on the Fed-
eral bench—and I have, as my record 
shows. We are going to talk a lot about 
the push for diversity, and we are going 
to see Mr. Estrada is the only Hispanic 
nominee of President Bush. Diversity 
seems to be limited at this point to Mr. 
Estrada when it comes to the court of 
appeals; whereas, those of us on this 
side, in the Hispanic caucus and others 
who oppose the nomination, have done 
far more for diversity than those who 
claim they are moving its cause for-
ward today. In any case, I am for diver-
sity. I will not talk more about that 
today. I will give that part of the 
speech next week. 

The third factor forces me to take 
the floor today, and that is modera-
tion. I don’t like judges too far to the 
right, and I don’t like them too far to 
the left. To be honest with you, when 
my judicial committee sends me rec-
ommendations, those are their instruc-
tions. I think judges too far left, as 
well as those too far right, want to 
make the law, not interpret it. I think 
they don’t belong on the bench, with 
certain exceptions—rare, but certain. 

So is Mr. Estrada moderate? Is he 
even a moderate conservative? Well, he 
gives every appearance of being ex-
treme. People who know him say that, 
people who have talked to him about 
his views. That is one of the reasons, 
again, many of us feel he doesn’t want 
to speak out, because if we knew his 
real views, he might well be rejected. 
Why has the Congressional Hispanic 
Caucus, the Puerto Rican Legal De-
fense and Education Fund, and the 
Mexican American Legal Defense Fund 
opposed Mr. Estrada? These groups 
have acted courageously in opposing 
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him because they share my commit-
ment to promoting Latinos on the Fed-
eral judiciary. I have worked with 
them for years to diversify the bench. 
But the concerns about his views are 
overwhelming. 

Let me tell you what Mr. Paul Bend-
er had to say. He oversaw Mr. Estrada’s 
work in the Solicitor General’s office. 
He said he was too much of an ideo-
logue to serve as a Federal judge. Mr. 
Bender said Mr. Estrada would bring 
his own personal agenda—an extreme 
agenda—to the courts if we confirm 
him. 

My friend from Utah suggested Pro-
fessor Bender has backed off. I assure 
my colleagues that is not the case. He 
stands by them 100 percent. 

Again, my friends on the other side 
have suggested Bender is not credible 
because he gave Mr. Estrada high 
marks on his work evaluations. Every 
one of those evaluations went to legal 
excellence. I am not disputing that. 
Those evaluations did not deal with 
Mr. Estrada’s potential extreme ideo-
logical nature. But don’t take Pro-
fessor Bender’s word for it. Here is 
what Ann Coulter, the conservative 
pundit and Mr. Estrada’s close friend, 
said about him this week: 

The second [Mr. Estrada] gets in there, 
he’ll overrule everything you love.

This is a close friend of Mr. 
Estrada’s, a conservative columnist. 
What was Ms. Coulter talking about? 
She was talking to Paul Begala. Was 
she saying Mr. Estrada will approve 
the Bush administration’s rollback of 
environmental protections? Was she 
saying he would side with big business 
and special interests against the rights 
of labor and workers every time? 

When Ms. Coulter says Miguel 
Estrada will overrule everything Mr. 
Begala cares about, it is not hard to 
worry that he will be another in a long 
line of rightwing judicial activists who 
prioritize States’ rights over people’s 
rights. 

This is a lifetime appointment. Once 
it is done, it cannot be undone. If we 
approve Mr. Estrada, he is there for life 
and his decisions will affect all of us 
for generations to come. This Senate 
deserves a full and open debate. This 
Senate deserves answers to questions 
that may sound esoteric but will affect 
the lives of every single American. The 
people of this country, the American 
people, deserve these answers. They are 
so important to the future of this coun-
try. 

When you have judges who try to 
make law, they make this Senate, the 
House, and the President—the elected 
branches of Government—less signifi-
cant and less important. I say to my 
colleagues, many of us on this side of 
the aisle feel very strongly about this 
issue. We urge Mr. Estrada and the ad-
ministration to reconsider. We urge 
them to give a fulsome view of how Mr. 
Estrada feels on the important issues 
of the day, and not simply to say he 
has a good legal mind, not simply to 
talk about the fact he has a nice his-

tory—which he does, and I give him 
credit for it—but to talk about the 
main thing that will influence what he 
does when he becomes a judge—his 
views. 

We will continue this debate over the 
next few weeks and it could be one of 
the Senate’s finest moments. I hope—
no, I pray—we will rise to the occasion. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from New Mexico is recognized. 
Mr. DOMENICI. Madam President, 

anyone who doubted whether or not 
there were certain Democrats who in-
tend to filibuster this nomination just 
heard a leading Senator who is going to 
espouse that. Two weeks of debate, he 
said; he hopes we will still be dis-
cussing this nomination then. It is the 
desire of at least one Senator, the Sen-
ator from New York, that this nominee 
not be approved, and that we will not 
have the opportunity to vote because 
they will not give us time. 

Madam President, I come from a 
State, New Mexico, where 42 percent of 
the people are from what we generally 
call Hispanic descent—42 percent. 
Some people wonder why the Senator 
from New Mexico has different views 
than some of you around here. Well, we 
have 8 to 10 percent Native American 
Indians. If my arithmetic is right, 
when you add the two, there is about 51 
percent either Hispanics or Native 
American Indians in my State. 

I say right up front, I am not afraid 
of the views of a Hispanic whether he is 
a Democrat or a Republican. I don’t 
niche Hispanics because they are 
Democrats and say they must be lib-
erals who I would not approve for any-
thing. Neither do I niche Republican 
Hispanics and say because they are Re-
publicans—there is an implication they 
should not be, they should be Demo-
crats—but if they are, they obviously 
should not be on the bench because 
they are obviously too conservative, or 
they would not be Hispanic Repub-
licans. 

I believe we are perilously close to 
determining it is OK to discriminate 
against Hispanics if they are conserv-
ative. I don’t even know how conserv-
ative Mr. Estrada is, but the allegation 
is he is too conservative. He happens to 
also be Hispanic. 

Just imagine, Madam President, if 
there was a Democrat nominee with 
the name Espinoza—I just picked one 
that came to mind—and Republicans 
found something wrong with him as a 
candidate—imagine what they might 
be saying: Republicans oppose a His-
panic for the circuit court of the 
United States. They don’t want people 
of color on the circuit court of appeals.

I have not said that of the Democrats 
yet, but I am getting perilously close 
to wondering why, if he does not know 
enough about this nominee, he would 
call him unqualified for the bench in 
the circuit court. Is it because of his 
color? Is it because of from where he 
came? He epitomizes the American 
dream beyond what anyone in this Sen-

ate would probably epitomize. Coming 
here at 17 years of age and speaking no 
English; in a short period of time he 
learned the English language; grad-
uated magna cum laude from law 
school, none other than Harvard—and 
we have people here wondering whether 
he is qualified. 

In New Mexico, nobody would say of 
that man, Miguel Estrada: He is not 
qualified because he probably is too 
conservative, because he joined the Re-
publican Party or, at least, he is one of 
them. I believe that would be wrong. 

Again, I want to make sure every-
body understands that I am doing my 
very best to tell it like I see it, but I 
am also doing a bit of surmising be-
cause my good friend from New York 
has not been here very long, and we 
welcome him. But there is no doubt in 
my mind that if they ever get a nomi-
nee on their side of the aisle who is a 
Hispanic Democrat for the circuit 
court of the United States and a Re-
publican or a group of them are against 
that nominee, they might say the Re-
publicans do not want to put a His-
panic on the bench. 

Mr. SCHUMER. Will my colleague 
yield? 

Mr. DOMENICI. I sat here for 30 min-
utes. I am very sorry. 

Mr. SCHUMER. There were Hispanic 
nominees opposed by your side, and we 
never raised the issue because they 
were Hispanic—Paez, Rangel, Moreno. 

Mr. DOMENICI. Madam President, I 
have the floor. 

The PRESIDING OFFICER. The Sen-
ator from New Mexico has the floor. 

Mr. DOMENICI. I did not interrupt 
his comments when there was tremen-
dous opportunity to point out incon-
sistencies. I made only five notes and I 
could have stopped and asked him if 
something he said is really what he 
meant, but I chose not to. I am going 
to finish my few remarks. I will not be 
much longer. 

I did not say that would happen, nor 
that they were discriminating against 
him, but the implication is clearly that 
it is kind of strange that this bright 
Hispanic young man is a Republican. I 
believe that is in the marketplace of 
ideas on the Democratic side. 

I suggest there are some things hap-
pening in our country. In my own 
State, a young Hispanic came up to me 
the other day from a very large fam-
ily—young people, middle-age people, 
grandmas, grandpas. They all have 
very beautiful Spanish names for all of 
those categories of people. He put his 
arm around me and he said: We have 
all been Democrats. There are probably 
200 people in my family. We have all 
been Democrats. But you know, I am 
wondering if I should not join with you 
and become a Republican. It seems like 
you think like we do, and wouldn’t it 
be something if I did and my whole 
family decided that I was right? 

I said to him: I believe there are 
thousands like you who feel that way 
in New Mexico and in our country, and 
we welcome you. 
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If this young man, Miguel Estrada, 

when he became a citizen, became a 
Republican—and I do not know that, 
but there is an implication he is one of 
us or he is conservative—I welcome 
him. I am proud of him. I am glad he 
did it. I do not believe he ought to be 
eliminated from consideration on the 
circuit court of appeals or even a high-
er court because of that issue. I hon-
estly believe it takes people of diver-
sity in our country to join both parties 
and speak through their ideology and 
their feelings about what they think of 
our country. 

I am not at all sure the argument 
being made today by the distinguished 
Senator from New York is anything 
other than ‘‘we are afraid of this guy; 
we’re not so sure he should be on the 
bench,’’ but they really do not know 
why. 

I hope that many Republicans join 
with Democrats and decide that if the 
distinguished Senator from New York 
wants to speak and wants to be joined 
for 2 weeks, that we will do him the 
favor and let him talk for 2 weeks. I am 
not sure our leader will do that because 
maybe we should shut off debate, but 
maybe it would be doing a favor for 
America and Hispanics across this 
country if we let him speak for 2 
weeks. I do not think their cause will 
get any better. I think it might get 
even worse with the passage of time. 

This young man went through all 
this effort thinking that he might com-
plete the American dream. What must 
it have been like for this young man 
who learned English so quickly, went 
on to school and law school at Har-
vard? He must have thought the Amer-
ican dream for him might mean fulfill-
ment as a judge. 

He was appointed by the President of 
the United States more than 630 days 
ago, and instead of a dream, he has had 
a nightmare. I think it should end. The 
nightmare should be over. If they 
would like to make it 2 weeks longer 
and want to talk that long in the Sen-
ate, I hope the Senate insists that 
those who want to talk long on the 
Senate floor can talk long. 

Certainly I am a very knowledgeable 
Senator about the institution. I love it, 
where some Senators do not even like 
to hear people say that. They think we 
waste too much time; we do this, that, 
and the other. I really love it. I did not 
at first, but I do now. I do not believe 
the other side will spend 2 weeks talk-
ing about this man unless they clearly 
do not want him to be on the bench, 
perhaps because of what I have said 
here; that maybe he does not belong as 
a Hispanic because, after all, he is con-
servative. I yield the floor. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Madam President, I am 
one who really cares for the distin-
guished Senator from New York. I un-
derstand him. I know him very well, 
and I care a great deal for him. He is 
just totally wrong. 

For instance, Senator SCHUMER, the 
distinguished Senator from New York, 

submitted no written questions to Mr. 
Estrada. We waited 631 days to have a 
hearing. They conducted the hearing. 
The distinguished Senator from New 
York conducted the hearing. He could 
have asked any questions he wanted. 
He is saying he did not get good an-
swers. I think some are interpreting 
that to mean he—or other Democrats 
as well—did not get the answers he 
wanted and he could not get anything 
on this man. 

Following Mr. Estrada’s hearing, the 
distinguished Senator from New York 
did not submit any questions. That is 
his right. I think sometimes we do sub-
mit too many written questions, and I 
respect him for not doing that. In fact, 
only two of my Democratic colleagues 
submitted any written questions at all 
to Mr. Estrada, which, of course, he an-
swered immediately.

I find it amusing that the Senator 
from New York now claims he has 
questions for Mr. Estrada. If he did, 
why not write some questions? He cer-
tainly had a right to do that. With re-
gard to the hearing testimony, Mr. 
Estrada repeatedly answered the ques-
tions put to him. 

Let me give some examples. Mr. 
Estrada testified he is committed to 
following the precedents of higher 
courts faithfully and giving them full 
force and effect, even if he disagrees 
and even if he believes the precedents 
are erroneous. He will follow them. 
That is mainstream. That is not out of 
the mainstream. That is mainstream. I 
would not support anyone who would 
not answer the question that way. 

When asked how he would decide 
cases presenting an issue with no con-
trolling authority, Mr. Estrada testi-
fied: When facing a problem to which 
there is not a decisive answer from a 
higher court, my cardinal rule would 
be to seize it from any place I could get 
it. He testified this would include re-
lated case law and other areas, legisla-
tive history and views of academics. 

How do you answer better than that? 
I guess you can using semantics that 
might be better than that, but I don’t 
think you can do so. 

When asked if he sees the legal proc-
ess as a political game, Mr. Estrada 
testified: The first duty of a judge is to 
self-consciously put that aside and 
look at each case by withholding judg-
ment with an open mind and listening 
to the parties. So I think that the job 
of a judge is to put all that aside and, 
to the best of his human capacity, give 
a judgment based solely on the argu-
ments on the law. 

Mr. Estrada also said: I will follow 
binding case law in every case. I don’t 
even know that I can say whether I 
concur in the case or not without actu-
ally having gone through the work of 
doing it from scratch. I may have a 
personal, moral, philosophical view on 
the subject matter, but I undertake to 
you I would put all that aside and de-
cide cases in accordance with binding 
case law and even in accordance with 
the case law that is not binding but 

seems instructive on the area without 
any influence whatever from any per-
sonal view I may have about the sub-
ject matter. 

That is a pretty good answer. I could 
go on and on. 

What is clear from his testimony is 
that Mr. Estrada will be a judge who 
will set aside his personal convictions, 
whatever they may be, and will follow 
the law. This is precisely the type of 
person we want to be a Federal judge. 

I have heard the comments about the 
Federalist Society for years. The Fed-
eralist Society does not take positions 
in the law, but they put on the best 
seminars and conferences in the coun-
try today. And in every conference 
they have put on that I know of since 
I am a member of the board of advisers, 
along with a lot of other very distin-
guished people, far more important 
than I am, who have been mainstream 
thinkers through all the years, they 
put on these conferences with both 
sides being fully represented—plenty of 
Democrats representing the liberal 
side, to be brutally honest about it. 

Now, let me just put one other thing 
to bed. I am so doggone tired of hearing 
about this Professor Bender. I ask 
unanimous consent I be permitted to 
talk about Professor Bender for a few 
minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

Mr. HATCH. As far as I can tell, Mr. 
Estrada’s primary critic is Paul Bend-
er, who supervised Mr. Estrada at the 
Clinton Solicitor General’s office. I 
caution my Democratic colleagues 
that, before they rely too heavily on 
Mr. Bender to make their case against 
Mr. Estrada, there are many reasons 
why Mr. Bender’s allegations lack 
credibility. 

According to published reports, Mr. 
Bender himself was the source of much 
conflict during his tenure at the Clin-
ton Solicitor General’s office. 

According to published reports, while 
Mr. Bender was serving as the principal 
deputy from 1993 to 1996, about 1/3 of 
the assistants, including one 16-year 
career veteran, left the office. 

Mr. Bender is an extremist by even 
the most liberal standards, as his 30-
year history of hostility to Federal ef-
forts to regulate pornography illus-
trates. 

Mr. Bender has stated publicly that 
sexually explicit material should not 
be banned ‘‘any more than material 
about war, crime, housing, poetry and 
music.’’

In 1993, Mr. Bender pressed his agen-
da on pornography while serving as 
principal deputy Solicitor General, 
forcing President Clinton and the 
United States Congress—including 9 of 
my 10 Democratic colleagues on the 
Committee—to publicly reject his 
views. 

In a case which became a political 
embarrassment for the Clinton Admin-
istration and the Reno Justice Depart-
ment, Mr. Bender approved a brief filed 
with the U.S. Supreme Court in Sep-
tember 1993 which sought to overturn 

VerDate Jan 31 2003 04:59 Feb 06, 2003 Jkt 019061 PO 00000 Frm 00036 Fmt 0624 Sfmt 0634 E:\CR\FM\G05FE6.095 S05PT1



CONGRESSIONAL RECORD — SENATE S1949February 5, 2003
the conviction of a repeat child pornog-
rapher and known pedophile. 

The facts of the Knox case are 
straightforward. Stephen Knox was 
convicted of receiving and possessing 
child pornography under the Child Pro-
tection Act after the U.S. Customs 
Service found in Knox’s apartment sev-
eral videotapes of partially-clad girls—
some as young as age ten—wearing 
bathing suits, leotards, or underwear in 
sexually seductive poses. 

The brief that Mr. Bender approved 
sought to reverse the previous Bush 
Administration’s policy of liberally in-
terpreting the Child Protection Act to 
define as child pornography any mate-
rials which showed clothed but sugges-
tively posed young children.

In response, on November 3, 1993, the 
United States Senate voted 100–0 for a 
resolution to reject Mr. Bender’s posi-
tion in the case. 

Upon learning of the Justice Depart-
ment’s position in the case, and after 
the Senate’s unanimous vote denounc-
ing it, President Clinton wrote to At-
torney General Reno in November 1993 
to argue that the Department’s new in-
terpretation of the Child Protection 
Act left the child pornography law too 
narrow and emphasized that he wanted 
‘‘the broadest possible protections 
against child pornography and exploi-
tation.’’

In 1994, the House voted 425–3 to con-
demn the Department’s position, find-
ing that Mr. Bender’s argument would 
‘‘bring back commercial child pornog-
raphy and lead to a substantial in-
crease of sexual exploitation of chil-
dren.’’

Each of my Democratic colleague on 
the Committee who were Members of 
Congress at the time voted for either 
the Senate or House resolutions. 

Bowing to congressional pressure and 
the rebuke by President Clinton, At-
torney General Reno reversed Mr. 
Bender’s position and filed her own 
brief, which restored the first Bush Ad-
ministration’s interpretation of the 
Child Protection Act. 

My democratic colleagues who once 
condemned Mr. Bender now appear to 
rely on his views of Mr. Estrada’s 
qualifications for the federal bench and 
continue to repeat his description of 
Mr. Estrada as ‘‘an ideologue.’’ I find 
this illogical, given that their deter-
mination in the past that Mr. Bender’s 
views were out of the mainstream. 

The Knox case is only one example of 
Mr. Bender’s extremism. 

In 1977, he testified before the Com-
mittee against tough anti-child por-
nography laws in a hearing entitled 
‘‘Protection of Children Against Sexual 
Children Against Sexual Exploitation.’’

According to Mr. Bender’s testimony, 
he rejected the notion that Congress 
could prohibit child pornography in 
order to protect children from harm be-
cause ‘‘the conclusion that child por-
nography causes child abuse involves 
too much speculation in view of the so-
cial situation as we know it, and the 
fact that it seems that most kids who 

act in these films probably are doing 
these acts aside from the films anyway. 
. . .’’

This is the hero they are quoting? 
Mr. Bender testified that in order to 

prohibit child pornography and not run 
afoul of the First Amendment, ‘‘you 
would have to have a finding, based on 
evidence, that in fact, the distribution 
of this type of film substantially in-
creases the incidence of child abuse be-
fore you could possibly support the 
constitutionality’’ of new laws prohib-
iting child pornography. 

He noted that, in his experience, ‘‘the 
estimates of the size of the pornog-
raphy problem are usually much, much 
too large.’’

Tell that to the millions of people 
who see child pornography all over the 
internet. 

Mr. Bender concluded that he ‘‘could 
not find any discernible harm to chil-
dren from being exposed to explicit 
sexual materials as children . . . the 
harms that we found to children who 
were exposed to these things were 
harms that flowed, not from the mate-
rials, but from the social settings in 
which they saw them.’’

Mr. Bender’s testimony before this 
Committee exposes his ultra-liberal, 
pro-pornography views that are dif-
ficult to characterize as anything but 
out of the mainstream. 

From 1968 to 1979, Mr. Bender served 
as the controversial Chief Counsel to 
the President’s Commission on Obscen-
ity and Pornography. Once again, his 
views were roundly rejected by the 
Senate. 

Mr. Bender was the architect of the 
commission’s report recommending the 
abolishment of all federal, state, and 
local laws interfering with the rights of 
adults to obtain and view any type of 
pornography, including hard-core por-
nography. 

Dissenting members of the commis-
sion described the Bender Report as a 
‘‘Magna Carta for the pornographer.’’

In 1970, the Senate vote 60–5 for a res-
olution rejecting the Commission’s re-
port and recommendations, with nine 
additional Senators announcing that if 
they had been present they would have 
supported the resolution.

No current member of the Senate 
supported Mr. Bender’s views. 

One Democratic Senator noted dur-
ing the debate on the resolution that:

The Congress might just as well have 
asked the pornographers to write the report, 
although I doubt that even they would have 
had the temerity and effrontery to make the 
ludicrous recommendations that were made 
by the Commission.

Mr. Bender’s extreme views aren’t 
limited to pornography. In 1998, he ar-
gued that convicted murderer James 
Hamm should be admitted to the Ari-
zona bar. Hamm was convicted in 1974 
and sentenced to 25 years to life after 
pleading guilty to killing a Tucson, AZ 
man during a drug deal. Mr. Bender, 
who taught Hamm constitutional law 
at Arizona State Law School, called 
him ‘‘a poster boy for rehabilitation in 

prison’’ and argued that he should be 
admitted to the bar because ‘‘he’s not 
going to steal from clients or file frivo-
lous suits.’’

Mr. Bender’s views are certainly out 
of the mainstream of society in gen-
eral. What’s more, he appears to be out 
of the mainstream even among former 
members of the Clinton administra-
tion—hardly a conservative bunch—
when it comes to Mr. Estrada. 

Ron Klain, former chief of staff to 
Vice President Gore, praised Mr. 
Estrada, saying that he would be able 
to ‘‘faithfully follow the law.’’ Ron 
Klain was a former member of the Ju-
diciary Committee. He is a wonderful 
Democrat and, no question, he’s a won-
derful attorney. We all know him and 
appreciate him and respect him. 

Former Solicitor General Drew Days 
opined of Mr. Estrada, ‘‘I think he’s a 
superb lawyer.’’

Another Clinton era Solicitor Gen-
eral, Seth Waxman, called Mr. Estrada 
an ‘‘exceptionally well-qualified appel-
late advocate.’’ Seth Waxman was a 
great Solicitor General. We all respect 
him. I know him personally. He’s a 
very fine lawyer and a wonderful Dem-
ocrat. I’m not calling him a wonderful 
Democrat because he’s on our side with 
Estrada. I am calling him that because 
that’s the way he is. He’s a great attor-
ney. I strongly supported him at that 
time. 

Randolph Moss, former Chief of the 
Justice Department’s Office of Legal 
Counsel, wrote the Committee:

to express my strong support for the nomi-
nation of Miguel Estrada . . . . Although I am 
Democrat and Miguel and I do not see eye-
to-eye on every issue, I hold Miguel in the 
highest regard, and I urge the Committee to 
give favorable consideration to his nomina-
tion.

These are people who know him for-
ward and backwards, who know what a 
great lawyer he is. These are main-
stream Democrats calling him a main-
stream person, we ought to listen to 
them. 

And Robert Litt, Deputy Assistant 
Attorney General in the Clinton Jus-
tice Department, said:

Miguel has an absolutely brilliant mind. 
He is a superb analytical lawyer and he’s an 
outstanding oral advocate.

With all of this glowing support from 
former high-ranking, well respected 
Clinton administration lawyers, you 
have to wonder why my Democratic 
colleagues choose to listen instead to 
the unsubstantiated criticisms of Mr. 
Bender, a liberal extremist whose out-
of-the-mainstream views have been 
twice condemned by the U.S. Senate.

There are many reasons to discredit 
Paul Bender’s criticisms of Mr. 
Estrada. That is why I am taking this 
time to do it and I will try to finish so 
the distinguished Senator from Massa-
chusetts can have the floor. 

There are many reasons to discredit 
Paul Bender’s criticisms of Mr. 
Estrada, not the least of which is the 
fact that he is the lone voice of criti-
cism amid a sea of admiration and 
praise for Mr. Estrada. 
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One of Mr. Estrada’s most ardent 

supporters from the Clinton adminis-
tration is Seth Waxman, who specifi-
cally disputed Mr. Bender’s criticisms 
of Mr. Estrada, yet they are being 
brought up on the floor again. There is 
a time to quit bringing these types of 
people to try to hurt Mr. Estrada. Let 
me read you what Mr. Waxman said in 
a letter to the Committee dated Sep-
tember 17, 2001.

I understand from published reports that 
. . . Paul Bender[] has criticized Mr. 
Estrada’s professional conduct while in the 
Solicitor General’s Office. I do not share 
those criticisms at all. During the time Mr. 
Estrada and I worked together, he was a 
model of professionalism and competence. In 
no way did I ever discern that the rec-
ommendations Mr. Estrada made or the 
analyses he propounded were colored in any 
way by his personal views—or indeed that 
they reflected any consideration other than 
the long-term interests of the United States. 
I greatly enjoyed working with Miguel, prof-
ited from our interaction, and was genuinely 
sorry when he decided to leave the office in 
favor of private practice. 

Much has been said about Mr. Estrada’s 
views regarding policy and social issues. I 
have never had a conversation with Mr. 
Estrada about either. To my mind—and I be-
lieve Mr. Estrada’s as well—those views were 
entirely irrelevant to the work we had before 
us in the Solicitor General’s office. I have 
great respect both for Mr. Estrada’s intellect 
and for his integrity.

Now, this is not some right-wing fa-
natic who is praising Mr. Estrada’s in-
tellect and integrity. This is former 
Clinton Solicitor General Seth Wax-
man. Can there be any genuine doubt 
about his sincerity? The answer is no. 

Mr. President, I ask unanimous con-
sent that a copy of this letter be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

WILMER, CUTLER & PICKERING, 
Washington, DC, September 17, 2001. 

Chairman PATRICK J. LEAHY, 
Senate Judiciary Committee, Washington, DC. 
Senator ORRIN G. HATCH, 
Senate Judiciary Committee, Washington, DC. 

Re: Miguel Estrada
DEAR CHAIRMAN LEAHY AND SENATOR 

HATCH: During much of the year in which I 
served as Principal Deputy Solicitor General 
(1996–1997), Miguel Estrada and I were col-
leagues. I understand from published reports 
that my predecessor, Paul Bender, has criti-
cized Mr. Estrada’s professional conduct 
while in the Solicitor General’s Office. I do 
not share those criticisms at all. During the 
time Mr. Estrada and I worked together, he 
was a model of professionalism and com-
petence. In no way did I ever discern that the 
recommendations Mr. Estrada made or the 
analyses he propounded were colored in any 
way by his personal views—or indeed that 
they reflected any consideration other than 
the long-term interests of the United States. 
I greatly enjoyed working with Miguel, prof-
ited from our interactions, and was genu-
inely sorry when he decided to leave the of-
fice in favor of private practice. 

Much has been said about Mr. Estrada’s 
views regarding policy and social issues. I 
have never had a conversion with Mr. 
Estrada about either. To my mind—and I be-
lieve Mr. Estrada’s as well—those views were 
entirely irrelevant to the work before us in 
the Solicitor General’s office. I have great 

respect both for Mr. Estrada’s intellect and 
for his integrity. 

Yours sincerely, 
SETH P. WAXMAN.

Mr. HATCH. I will put Seth Waxman 
up against Paul Bender any day, any 
time, anywhere. This is not some right-
wing fanatic. 

Mr. KENNEDY. Mr. President, I want 
to permit my friend and colleague to 
complete his thought, but we are try-
ing to get some idea—

Mr. HATCH. I think I will only be a 
few more minutes. 

Mr. KENNEDY. I believe there was 
an order before the Senate that I be 
recognized at 5:40, as I understood it? 

Mr. HATCH. As I understand it, you 
were not here at the time and I had to 
make these points. 

Mr. KENNEDY. I believe I was in the 
Chamber at 5:40. I heard the Senator 
speak at that time. 

Mr. HATCH. I will try to finish as 
soon as I can. As I understand it, I have 
the floor. 

The PRESIDING OFFICER. The Sen-
ator from Utah does have the floor. 

Mr. HATCH. I will certainly try—
Mr. KENNEDY. Just as an par-

liamentary inquiry, what was the un-
derstanding? 

The PRESIDING OFFICER. The 
order was to recognize the Senator 
from Massachusetts at 5:40. But the 
Senator was not present at that time. 

Mr. KENNEDY. And what is the time 
now? 

The PRESIDING OFFICER. The time 
is 5:56. 

Mr. KENNEDY. Fine. I wasn’t here at 
5:40. I think I was at the entrance to 
the Chamber when the Senator asked 
consent to be able to proceed. If he 
wants to take advantage of that, so be 
it. But I think that it is unfortunate 
and unfair. 

Mr. HATCH. If I might remark, I 
have been a friend of the Senator from 
Massachusetts for a long time. 

Mr. KENNEDY. I just stated that—
Mr. HATCH. Who has the floor? 
The PRESIDING OFFICER. The Sen-

ator from Utah has the floor. 
Mr. KENNEDY. You have the floor. 
Mr. HATCH. I ask for the regular 

order. 
The PRESIDING OFFICER. The Sen-

ator from Utah. 
Mr. HATCH. I have been his friend 

for a long time, and I am going to fin-
ish this very quickly in deference to 
him. But he wasn’t here. I did not see 
him at the door. And I had to make 
these comments because of some of the 
comments that were made that I 
thought were improper, against Mr. 
Estrada. And I am going to defend Mr. 
Estrada on the floor when these kinds 
of comments are made. I think it is the 
right thing to do. I am certainly not 
trying to take advantage of the distin-
guished Senator from Massachusetts, 
but I exercise my rights as a coequal 
Senator. Let me just finish this, and I 
will do it as quickly as I can.

Mr. President, at the request of the 
Committee, Mr. Estrada provided cop-

ies of his annual performance evalua-
tions during this tenure at the Solic-
itor General’s office. These documents 
cast serious doubt on Mr. Bender’s alle-
gations about Mr. Estrada. 

The evaluations show that during 
each year that Mr. Estrada worked at 
the SG’s Office, he received the highest 
possible rating of ‘‘outstanding’’ in 
every job performance category. 

The rating official who prepared and 
signed the performance reviews for 1994 
to 1996 was none other than Paul Bend-
er. 

Let me read a few excerpts from the 
evaluations that Mr. Bender signed. 
They say that Mr. Estrada:

States the operative facts and applicable 
law completely and persuasively, with record 
citations, and in conformance with court and 
office rules, and with concern for fairness, 
clarity, simplicity, and conciseness. . . 

Is extremely knowledgeable of resource 
materials and uses them expertly; acting 
independently, goes directly to point of the 
matter and gives reliable, accurate, respon-
sive information in communicating positions 
to others. . . 

All dealings, oral, and written, with the 
courts, clients, and others are conducted in a 
diplomatic, cooperative, and candid manner.

I might add this doesn’t sound like 
some radical rightwing fanatic some 
would portray Mr. Estrada as. 

He goes on to say:
All briefs, motions or memoranda reviewed 

consistently reflect no policies at variance 
with Departmental or Governmental poli-
cies, or fails to discuss and analyze relevant 
authorities. . . 

Is constantly sought for advice and coun-
sel. Inspires co-workers by example.

These comments represent Mr. Bend-
er’s contemporaneous evaluation of Mr. 
Estrada’s legal ability, judgment, tem-
perament, and reputation for fairness 
and integrity. 

In short, these comments unmask 
Mr. Bender’s more recent statements, 
made after Mr. Estrada’s nomination, 
for what they are: A politically moti-
vated effort to smear Mr. Estrada and 
hurt his chances for confirmation. 

The performance evaluations confirm 
what other Clinton Administration 
lawyers, and virtually every other law-
yer who knows Mr. Estrada, have said 
about him: That is he a brilliant attor-
ney who will make a fine federal judge.

Having said all that, I apologize to 
my colleague from Massachusetts for 
having to make these comments after 
the comments made by the distin-
guished Senator from New York. But I 
think I would have been remiss had I 
not made those comments to correct 
the Record to show this man Bender 
may be a law professor at an institu-
tion in the West, but he certainly has 
not been very fair to Mr. Estrada. And 
his own reputation would lead one to 
believe he is not worth listening to 
with regard to his opinion, which I be-
lieve and I think any fair person would 
believe was nothing but a politically 
motivated smear. 

I yield the floor. 
The PRESIDING OFFICER (Mr. AL-

EXANDER). The Senator from New York 
is recognized. 
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Mr. KENNEDY. Mr. President, first 

of all, as I stated at the hearing, the 
personal attacks on Paul Bender are 
really beneath this body. Paul Bender 
has a long and esteemed history in pub-
lic and private practice. He clerked for 
Felix Frankfurter on the Supreme 
Court. He argued dozens of cases before 
the Supreme Court. He taught con-
stitutional law at the University of 
Pennsylvania and the University of Ar-
izona. To criticize Paul Bender because 
you disagree with his statements is 
also chilling to anyone who wishes to 
express their personal opinions about a 
nominee. I really hope we can talk 
about the issues without resorting to 
personal attacks. 

Others as well have echoed the Bend-
er criticism.

Among the great debates at the Con-
stitutional Convention two centuries 
ago was the issue of judicial appoint-
ments. Initially, there was broad agree-
ment among the delegates that either 
the Senate alone or the legislature as a 
whole should appoint federal judges, 
and in June of 1787, the delegates ten-
tatively adopted a proposal to give the 
appointment power to the Senate. But 
opposition soon arose. The delegates 
re-opened the issue and considered al-
ternatives such as giving the power of 
appointment to both the Senate and 
the House, or to the President with the 
advice and consent of Congress, or to 
the President alone. 

After months of debate, the issue was 
finally resolved in September. It was 
decided the President was to nominate, 
and the Senate would be asked to con-
cur before the appointment could be 
made. The Framers believed that one 
person should have the responsibility 
for nominating judges, but they clearly 
wanted to avoid vesting too much 
power on this issue in the President. 
The Senate would have the power to 
prevent the President from shaping a 
judiciary in his own image. As Alex-
ander Hamilton said in Federalist No. 
77, ‘‘If by influencing the President 
meant restraining him, this is pre-
cisely what must have been intended.’’ 

By requiring the President and the 
Senate to share the responsibility of 
appointing federal judges, the Framers 
created one of the most important 
checks and balances in the Constitu-
tion and laid a solid foundation for the 
independence of the judiciary that has 
served the Nation so well. 

In keeping with this shared responsi-
bility, the Senate must fulfill its con-
stitutional duty to review the nomina-
tions sent to us by President Bush—in-
cluding the nomination of Miguel 
Estrada. We must assure ourselves that 
every nominee has the qualifications, 
temperament, and commitment to en-
forcing the constitutional and federal 
statutory protections that are central 
to our American democracy. 

This is not a role we take lightly. At 
stake are lifetime appointments to 
courts that have the power to make 
far-reaching decisions affecting the 
lives of our people and the life of our 

Nation. The D.C. Circuit is one of the 
most important courts in the coun-
try—second only to the Supreme 
Court. It is particularly important to 
workers, immigrants, and those seek-
ing to enforce their civil rights. It has 
a unique and prominent role among the 
Federal courts of appeals, particularly 
in the area of administrative law, and 
has exclusive jurisdiction over many 
workplace, environmental, civil rights, 
and consumer protection statutes. 

If confirmed, Mr. Estrada would 
make decisions about the rights of 
workers. He would decide cases involv-
ing the right to form a union without 
intimidation by an employer and cases 
that affect health and safety rules and 
regulations—regulations affecting 
workers exposed to tuberculosis, and 
dangerous, even toxic, chemicals. 
These problems aren’t going away—
they are increasing. The administra-
tion continues to issue anti-worker Ex-
ecutive Orders and undermine the labor 
rights of airline workers. It refuses to 
put a plan in place to address the seri-
ous problem of ergonomic injuries in 
the workplace. We need judges who will 
interpret the law fairly—not judges 
tied to special interests that drive the 
administration’s agenda. 

In recent years, the D.C. Circuit has 
become a safe haven for employers 
eager to defy the orders of the National 
Labor Relations Board. In 1980, 83 per-
cent of all NLRB decisions were en-
forced in full by the D.C. Circuit. Def-
erence was given to the Board by the 
court. In 2000, however, only 57 percent 
of NLRB decisions were enforced in 
full. Time after time, the closely-di-
vided D.C. Circuit has refused to defer 
to the NLRB’s expertise. 

Jose Castro knows that one judge’s 
vote can make a difference. A few years 
ago, the Hoffman Plastics Company 
fired workers in retaliation for their 
attempts to organize a union. In re-
sponse, the National Labor Relations 
Board ordered reinstatement and back-
pay for the workers affected. The board 
later denied reinstatement and granted 
only limited backpay to Mr. Castro, an 
undocumented worker. When Hoffman 
Plastics challenged the board’s deci-
sion, the D.C. Circuit—in a 5 to 4 deci-
sion—rejected the employer’s argu-
ment and enforced the board’s order. 
The court determined that the board 
had appropriately crafted its order to 
take into account the policies under-
lying both the National Labor Rela-
tions Act and the Immigration Reform 
and Control Act. 

Last year, however, the Supreme 
Court reversed the board and the D.C. 
Circuit and held—in a 5 to 4 decision—
that many immigrant workers are not 
entitled to backpay remedies under the 
National Labor Relations Act. The Su-
preme Court’s decision affects as many 
as 6 million immigrant workers across 
the United States, and employers have 
used it to claim that those workers 
have no labor protections. 

If confirmed, Mr. Estrada would 
make decisions about our environ-

mental laws—such as challenges to 
clean water regulations, Superfund 
clean-up of toxic sites, and Clean Air 
Act regulations. He will decide cases 
such as American Trucking Associa-
tions v. EPA, which denied EPA the 
authority to establish health standards 
for smog and soot. The issue in that 
case directly affects the thousands of 
children who suffer and die from asth-
ma every year.

Mr. Estrada will be making these de-
cisions as the Bush administration 
takes dramatic steps to curtail en-
forcement of our environmental laws. 
The administration has proposed rules 
to remove 20 million acres of wetlands 
from Federal protection, new regula-
tions to weaken national forest protec-
tions enacted by the Reagan adminis-
tration, approved natural gas drilling 
in Texas along the Nation’s longest 
stretch of undeveloped beach, and pro-
posed to scale back environmental re-
views and judicial oversight over na-
tional forests and public lands. 

Mr. Estrada will also make decisions 
about the enforcement of our nation’s 
civil rights laws when he reviews race, 
gender, and disability discrimination 
cases like Kolstad v. American Dental 
Association. Carole Kolstad sued her 
employer for gender discrimination, 
and a one-vote majority of the D.C. 
Circuit upheld a very high standard for 
the collection of punitive damages. The 
Supreme Court later vacated the D.C. 
Circuit’s decision, but once again it is 
clear that one vote can make a dif-
ference on the D.C. Circuit. 

The question before the Senate is 
what role Mr. Estrada will play on this 
important court and in the lives of the 
American people. Will he be a fair and 
impartial advocate for the law and the 
Constitution, or will he be at the fore-
front of efforts to deny basic rights and 
protections for those who need them? 

Mr. Estrada’s record and his testi-
mony before the Judiciary Committee 
provides little information and even 
less assurance that he is the right per-
son for this important position. It is 
difficults—if not impossible—for us to 
exercise our constitutional duty of ad-
vice and consent, and to satisfy our-
selves that Mr. Estrada is fit for a life-
time appointment without full infor-
mation. Yet, Mr. Estrada remains a 
mystery. He refused to provide candid 
answers to questions during his hear-
ing or in writing to the committee. 
And the Justice Department refuses to 
provide memoranda produced by Mr. 
Estrada when he served in the Solicitor 
General’s office. 

These Solicitor General memoranda 
would be helpful in understanding Mr. 
Estrada’s fitness for a judgeship. They 
would aid us in determining how he 
would approach the complex task of 
judging, and whether he would be able 
to separate his own personal views 
from an objective analysis of the law. 
This administration and previous ad-
ministrations have provided us with 
this kind of information in the past, 
and it is incumbent upon the adminis-
tration to provide the Senate with the 
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information necessary to evaluate 
nominees to our Nation’s Federal 
courts. 

The little we do know of Mr. 
Estrada’s record raises grave concerns. 
In fact, his direct supervisor in the Of-
fice of the Solicitor General has raised 
questions about whether Mr. Estrada 
has the temperament and requisite 
moderation to sit on the D.C. Circuit. 
The supervisor, Mr. Bender, has ex-
pressed his belief that Mr. Estrada 
would have difficulty separating him-
self from his personal ideological 
views.

It has been reported, for instance, 
that some of Mr. Estrada’s colleagues 
have said that he is not openminded 
and that he ‘‘does not listen to other 
people.’’ After an in-depth meeting 
with Mr. Estrada, a member of the 
Congressional Hispanic Caucus stated 
that Mr. Estrada appeared to have a 
‘‘very short fuse’’ and that he did not 
‘‘have the judicial temperament that is 
necessary to be a judge.’’ According to 
the Puerto Rican Legal Defense Fund, 
with whom Mr. Estrada met, he was 
not ‘‘even-tempered″—he became angry 
during their meetings with him, and he 
even threatened the group with legal 
action because they had raised con-
cerns about his record. 

These reports are very troubling. 
What we seek in our judges is a quality 
that makes them more than just tal-
ented lawyers or advocates. We want to 
know that a judge is openminded and 
fair. I am not persuaded that Mr. 
Estrada possesses the key qualities of 
moderation, openness and fairness re-
quired of our judges. 

The cases that Mr. Estrada has made 
the primary focus of his pro bono activ-
ity also raise concerns about whether 
he will be fair in the wide range of 
cases that come before him. In two 
cases, Mr. Estrada tried to limit the 
first amendment rights of minorities to 
congregate and associate on public 
streets. He also sits on the board of the 
Center for Community Interest, which 
advocates the kind of police tactics 
that have often led to harassment and 
racial profiling in minority commu-
nities. 

Mr. Estrada’s single-minded focus on 
justifying such ordinances is cause for 
great concern. Even after the clear re-
buke from the Supreme Court about 
the Chicago ordinance, he devoted 
many hours to defending the City of 
Annapolis against challenges to the 
constitutionality of its own 
antiloitering ordinance. When the 
NAACP challenged the ordinance, Mr. 
Estrada ‘‘offered to take the city’s case 
all the way to the U.S. Supreme Court, 
if necessary, free of charge.’’ Mr. 
Estrada lost that case, too, however, 
when a Federal district court struck 
down the law as unconstitutional. 

We know that decades of important 
civil rights precedents may well be at 
stake in coming years. These issues 
raise very serious concerns about Mr. 
Estrada’s nomination. He is an intel-
ligent and talented lawyer. But that is 

not enough. To serve as a Federal 
judge—particularly on the second most 
important court in the land requires a 
commitment to the core constitutional 
values of our democracy. It requires 
the special qualities that enable judges 
to meet their own important respon-
sibilities—fairness, impartiality, and 
openmindedness. 

There is nothing anti-Latino about 
our objections to Mr. Estrada. Presi-
dent Bush has nominated five Latinos 
to the Federal courts, four of whom 
were confirmed last year, when the 
Democrats controlled the Senate. It is 
the Democrats who have taken the lead 
in appointing Latinos to the Federal 
courts. During the Clinton administra-
tion, 23 Latino nominees were con-
firmed to the Federal courts—more 
than in any previous administration, 
Republican or Democrat. More Latinos 
would have been confirmed had it not 
been for the unfair tactics of Senate 
Republicans.

In fact, five Latino nominees sent to 
the Senate by President Clinton were 
not confirmed by the Republican-con-
trolled Senate. Two of them, nomi-
nated to the Fifth Circuit Court of Ap-
peals from Texas, were not even given 
hearings. One waited more than a year 
in the Senate before his nomination 
was returned to the President because 
of inaction by the Judiciary Com-
mittee. The other waited more than a 
year, and was then renominated by 
President Clinton in January of 2001, 
but President Bush withdrew it. 

All five Latino nominees blocked by 
Senate Republicans had the full sup-
port of the Latino community—but the 
same cannot be said of Mr. Estrada. 
The major Latino organizations have 
raised strong concerns about Mr. 
Estrada. The Congressional Hispanic 
Caucus has opposed his nomination. 
The Latino organizations opposing or 
raising concerns about Mr. Estrada in-
clude: the Mexican American Legal De-
fense Fund, the Puerto Rican Legal De-
fense Fund, the National Association of 
Latino Elected and Appointed Officials, 
the National Council of La Raza, the 
California La Raza Lawyers, the 
Southwest Voter Registration Project, 
and the Illinois Puerto Rican Bar Asso-
ciation. 

The Congressional Hispanic Caucus 
has told the Senate Judiciary Com-
mittee that Mr. Estrada does not meet 
their criteria for endorsement of a 
nominee. As the letter they sent to the 
committee states:

The appointment of a Latino to reflect di-
versity is rendered meaningless unless the 
nominee can demonstrate an understanding 
of the historical role courts have played in 
the lives of minorities in extending equal 
protections and rights; has some involve-
ment in the Latino community that provides 
insight into the values and mores of the 
Latino culture in order to understand the 
unique legal challenges facing Latinos; and 
recognizes both the role model responsibil-
ities he or she assumes as well as having an 
appreciation for protecting and promoting 
the legal rights of minorities who histori-
cally have been the victims of discrimina-
tion. 

Based on the totality of the nominee’s 
available record and our meeting with him, 
Mr. Estrada fails to meet the CHC’s criteria 
for endorsing a nominee.

The Mexican American Legal Defense 
Fund opposes Mr. Estrada as well. Ac-
cording to their statement:

The most difficult situation for any Latino 
organization is when a President nominates 
a Latino who does not reflect, resonate or as-
sociate with the Latino community, and who 
comes with a predisposition to view claims 
of racial discrimination and unfair treat-
ment with suspicion and doubt instead of 
with an open mind. Unfortunately, the only 
Latino whom President Bush has nominated 
in two years to any Federal circuit court in 
the country is such a person. President Bush 
nominated Mr. Estrada to the D.C. Circuit 
Court of Appeals. 

After a thorough examination of his 
record, his confirmation hearing testimony, 
and his written answers to the U.S. Senate, 
we announce today our formal opposition to 
his nomination. We cannot in good con-
science stand on the sideline and be neutral 
on his nomination or others like his. We op-
pose his nomination and that of others that 
will prevent the courts from serving as the 
check and balance so desperately needed by 
our community to the actions being taken 
by the executive and legislative branches.

Recently, the Puerto Rican Legal De-
fense Fund also issued a statement re-
affirming its opposition to Mr. 
Estrada’s nomination.

Many of us have deep concerns about 
Mr. Estrada’s record and his unwilling-
ness to supplement the record with an-
swers to important questions or pro-
duction of the memoranda from his 
days in the Solicitor General’s office. 

I urge the Senate to reject this nomi-
nation. A lifetime appointment to a 
court so important in deciding so many 
basic issues should not be given to a 
nominee about whom we know so lit-
tle. 

The basic values of our society—
whether we will continue to be com-
mitted to equality, opportunity, free-
dom of expression, the right to privacy, 
and many other fundamental rights—
are at stake in all of these nomina-
tions. On the role of the Senate in the 
appointment process, the genius of the 
Constitution is the clear system of 
checks and balances that it provides. 
The Constitution says ‘‘advice and con-
sent’’—not ‘‘rubber stamp.’’ When this 
or any other administration nominates 
judges who would weaken the core val-
ues of our country and roll back the 
basic rights that make our country a 
genuine democracy, the Senate should 
reject them. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Georgia.
Mr. CHAMBLISS. Mr. President, 

today I rise in support of Miguel 
Estrada, the nominee for the 12th Cir-
cuit Court of Appeals. 

It is an honor to serve my State of 
Georgia in this great institution, and I 
am pleased that the work we are under-
taking today pertains to such an im-
portant issue for our country—filling 
the vacancies in our courts with good 
and honorable judges. 

One of the most important burdens 
that has been placed on the shoulders 
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of the Senate is the sanction of Federal 
judges. I relish this task because it 
grants us an opportunity to have a 
hand in the future of the laws that gov-
ern this great land. And there is no 
better way to help craft the America of 
the next generation, the America to be 
served by our children and our grand-
children. 

Before I came to Congress, I prac-
ticed law for 26 years and I can say 
that it is rare to meet someone as 
qualified for the bench as Miguel 
Estrada. The American Bar Associa-
tion unanimously rated Mr. Estrada as 
‘‘well qualified.’’ I understand that 
some of my colleagues in the past have 
referred to this rating as the ‘‘gold 
standard’’ for judicial nominees. It 
seems then that a unanimous ‘‘well 
qualified’’ rating should speak volumes 
about Mr. Estrada’s merit. 

Some critics have said that Mr. 
Estrada should not be confirmed be-
cause he lacks judicial experience. I 
would simply highlight the examples of 
Justice White and Chief Justice 
Rehnquist. Both men had no prior judi-
cial experience when they were ap-
pointed to the Supreme Court. Also on 
the same court that Mr. Estrada would 
join, five of the eight sitting judges had 
no prior judicial experienced, two of 
which were nominated by President 
Clinton. 

Mr. Estrada, however, has had excep-
tional experience both in the govern-
ment and in private practice. From 
1992 to 1997, he served in the Clinton 
administration as Assistant to the So-
licitor General in the Department of 
Justice. He has argued 15 cases before 
the Supreme Court and is widely re-
garded as one of America’s leading ap-
pellate advocates. He is currently a 
partner for a leading law firm with 
their appellate and constitutional law 
practice group. I believe that this rep-
resents sufficient experience for his 
nomination. 

Another argument made by some is 
that Mr. Estrada has refused to 
produce confidential memoranda that 
he wrote when he was with the Solic-
itor General’s office. I would argue 
that this request, if met, would have a 
debilitating effect on the ability of the 
Department of Justice to represent the 
United States before the Supreme 
Court and I have a letter signed by 
every living former Solicitor General—
Democrat and Republican alike—say-
ing the same. I would ask unanimous 
consent to print this letter in the 
RECORD.

There being no objection, the letter 
ordered to be printed in the RECORD, as 
follows:

WILMER, CUTLER & PICKERING, 
WASHINGTON, DC, 

June 24, 2002. 
Hon. PATRICK J. LEAHY, 
Chairman, Committee on the Judiciary, 
U.S. Senate, Washington, DC. 

DEAR CHAIRMAN LEAHY: We write to ex-
press our concern about your recent request 
that the Department of Justice turn over 
‘‘appeal recommendations, certiorari rec-
ommendations, and amicus recommenda-

tions’’ that Miguel Estrada worked on while 
in the Office of the Solicitor General. 

As former heads of the Office of the Solic-
itor General—under Presidents of both par-
ties—we can attest to the vital importance 
of candor and confidentiality in the Solicitor 
General’s decisionmaking process. The Solic-
itor General is charged with the weighty re-
sponsibility of deciding whether to appeal 
adverse decisions in cases where the United 
States is a party, whether to seek Supreme 
Court review of adverse appellate decisions, 
and whether to participate as amicus curiae 
in other high-profile cases that implicate an 
important federal interest. The Solicitor 
General has the responsibility of rep-
resenting the interests not just of the Jus-
tice Department, nor just of the Executive 
Branch, but of the entire federal govern-
ment, including Congress. 

It goes without saying that, when we made 
these and other critical decisions, we relied 
on frank, honest, and thorough advice from 
our staff attorneys, like Mr. Estrada. Our de-
cisionmaking process required the unbridled, 
open exchange of ideas—an exchange that 
simply cannot take place if attorneys have 
reason to fear that their private rec-
ommendations are not private at all, but 
vulnerable to public disclosure. Attorneys 
inevitably will hesitate before giving their 
honest, independent analysis if their opin-
ions are not safeguarded from future disclo-
sure. High-level decisionmaking requires 
candor, and candor in turn requires confiden-
tiality. 

Any attempt to intrude into the Office’s 
highly privileged deliberations would come 
at the cost of the Solicitor General’s ability 
to defend vigorously the United States’ liti-
gation interests—a cost that also would be 
borne by Congress itself. 

Although we profoundly respect the Sen-
ate’s duty to evaluate Mr. Estrada’s fitness 
for the federal judiciary, we do not think 
that the confidentiality and integrity of in-
ternal deliberations should be sacrificed in 
the process. 

Sincerely, 
On behalf of: Seth P. Waxman, Walter 

Dellinger, Drew S. Days, III, Kenneth W. 
Starr, Charles Fried, Robert H. Bork, Archi-
bald Cox.

Mr. CHAMBLISS. Also, as we have 
heard, Mr. Estrada has a great story; 
he is accomplished, competent, and ex-
perienced. This man came to America 
to seek the American Dream and he is 
now living that dream. He came to the 
United States from Honduras when he 
was seventeen years old and has spent 
his life gaining credibility as a His-
panic man of distinction. If confirmed, 
Mr. Estrada would break a glass ceiling 
by being the first Latino judge to serve 
on the DC Court of Appeals. However, 
if he is not confirmed, it would not just 
be terrible for the District of Colum-
bia, but it would send the wrong mes-
sage to Hispanic communities in my 
home state of Georgia and across the 
nation. But I would say to my col-
leagues that you should not vote for 
Miguel Estrada because he is Hispanic, 
you should vote to confirm him be-
cause he is a world-class laywer and he 
will make a world-class judge. 

Mr. Estrada is a great lawyer and 
will make a superb judge. He has the 
qualifications, the capacity, the integ-
rity, and the temperament to serve on 
the federal bench. I was happy to sup-
port his nomination last week in the 
Judiciary Committee and I urge my 

colleagues to join me in supporting the 
President’s nominee for this important 
position.

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Mr. President, just a few 
remarks. The distinguished Senator 
from Massachusetts is very concerned 
about this court and how judges func-
tion on it, as am I. It is a very impor-
tant court. In fact, next to the Su-
preme Court, it is the next most impor-
tant court in the country—no question 
about it—because the decisions they 
make affect almost every American in 
many instances. 

In terms of straightforward applica-
tion of the law, the DC Circuit is one of 
the best functioning courts in the 
country. Recent years have seen DC 
circuit judges agreeing in the over-
whelming majority of cases, including 
ones of great political significance, 
even when Republicans outnumbered 
Democrats six to four. 

I might also add that the DC Circuit 
is in the midst of a vacancy crisis un-
seen in recent memory. Only eight of 
the court’s 12 authorized judgeships 
currently are filled. In the past 2 years, 
two of the court’s judges have taken 
senior status. 

The DC Circuit has not been down to 
eight active judges since 1980. It is a 
crisis situation because it is extremely 
important. The vacancy crisis is sub-
stantially interfering with the DC Cir-
cuit’s ability to decide cases in a time-
ly fashion. As a result, litigants find 
themselves waiting longer and longer 
for the court to resolve their disputes. 
Because so many DC Circuit Court 
cases involve constitutional and ad-
ministrative law, this means that the 
validity of challenged government poli-
cies is likely to remain in legal limbo. 

In the 2001–2002 term, the court had 
to cancel several scheduled days of oral 
argument. As a result, cases that would 
have been heard in 2001–2002 will not be 
heard until September of 2002 at the 
earliest. For the 2002–2003 term, the 
court will be able to hear cases on just 
96 days and will be able to schedule 
just 336 cases. Because of the limited 
number of sitting days, the court’s oral 
argument calendar is already nearly 
full through March of 2003. 

The vacancy crisis is also interfering 
with the operation of the court’s emer-
gency panel which hears emergency 
cases and various motions. Because 
only seven judges are now available for 
emergency panels, each one has to 
serve 6 weeks of overtime emergency 
duty on top of the 16 weeks he or she 
ordinarily serves throughout the year. 

The court often has been forced to 
constitute emergency panels with 
fewer than the usual complement of 
three judges. 

The chief judge of the DC Circuit, at 
a recent circuit conference said:

If the court does not have additional 
judges soon, our ability to manage our work-
load in a timely fashion will be seriously 
compromised.

He further explained that:
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. . . it is clear that the Senate’s inaction is 

coming to jeopardize the administration of 
justice in this Circuit.

That is important stuff. It is really 
important that we put Miguel Estrada 
on the court.

We have had some comments about a 
few Latino groups that are known for 
liberal politics and have been opposed 
to Miguel Estrada. Let me list a few 
groups that support him. The following 
groups are just some that have an-
nounced support for him: League of 
United Latin American Citizens, 
LULAC, the Nation’s oldest and largest 
Hispanic civil rights organization; U.S. 
Hispanic Chamber of Commerce; His-
panic National Bar Association; His-
panic Association of Corporate Respon-
sibility; Association for the Advance-
ment of Mexican Americans; MANA, a 
national Latina organization; Cuban 
American National Council; U.S.-Mex-
ico Chamber of Commerce; Hispanic 
Business Roundtable; The Latino Coa-
lition; National Association of Small 
Disadvantaged Businesses; Mexican 
American Grocers Association; Phoe-
nix Construction Services; Hispanic 
Chamber of Commerce of Greater Kan-
sas City; HEBC, Hispanic Engineers 
Business Corporation; Hispano Cham-
ber of Commerce de Las Cruces; Casa 
Del Sinaloense; Republican National 
Hispanic Assembly; Hispanic Engineers 
Business Corporation; Hispanic Con-
tractors of America; Charo, Commu-
nity Development Corporation; Cuban 
American National Foundation. 

The League of United Latin Amer-
ican Citizens is the oldest Hispanic 
civil rights organization. Established 
in 1927, it has more than 700 councils 
and more than 120,000 individual mem-
bers. 

The U.S. Hispanic Chamber of Com-
merce was established in 1979, with a 
network of more than 200 local cham-
bers across the country, and it advo-
cates on behalf of the 1.8 million His-
panic-owned businesses in the country. 

The Hispanics National Bar Associa-
tion was established in 1972 and has 
more than 25,000 members, consisting 
of lawyers and judges. 

MANA, a national Latino organiza-
tion, was established in 1974 to give a 
voice to the more than 20 million His-
panic women of all backgrounds and 
professions across the U.S. 

The AAMA, Association for the Ad-
vancement of Mexican Americans, with 
over 30 years of service to the commu-
nity, has been ranked the ninth largest 
Hispanic nonprofit in the country, pro-
viding education, employment and 
training, health care, and related serv-
ices to more than 30,000 people annu-
ally. 

The Cuban American National Coun-
cil has served the Cuban American 
community of Florida for the past 23 
years, through education, housing, 
health and human services, and em-
ployment and training. 

I just thought the record needed to 
show that Miguel Estrada has tremen-
dous support among Hispanic people. 

Now, things we’ve heard in the debate 
against Miguel have been some of the 
saddest things I have ever witnessed. It 
is akin to the lioness eating her cubs—
Democratic Latino community leaders 
turning on one of their own because he 
doesn’t fit their definition of ‘‘Latino.’’ 

Among their concerns is he is a re-
cent immigrant, he hasn’t lived in this 
country long enough to understand the 
plight of Hispanic Americans, he 
wasn’t poor enough, his family was 
middle class and he attended private 
schools, he speaks English too well, he 
speaks Spanish too well—these are 
comments made by some of the liberal 
Latino groups. He is not from Mexico 
or Puerto Rico, he is from Honduras; 
he didn’t do the right kind of pro bono 
work; he sought to protect victims of 
crime, not criminals. Jeepers. 

His critics would have you believe 
that to be Hispanic you have to be 
poor, attend only inner city schools, 
work for the public defenders office, 
and never aspire to work for the De-
partment of Justice, or to clerk for the 
U.S. Supreme Court. I don’t think the 
vast majority of Hispanic people think 
that way. I think they are proud of 
Miguel Estrada, and they ought to be 
because he is a man who has really 
made something of his life, and he is 
still a very young man. 

Miguel Estrada is the American 
dream incarnate. I think this should be 
celebrated by all Americans, but cer-
tainly by Hispanic Americans, and es-
pecially Hispanic mothers and fathers 
who dream of a bright future for their 
children. Tell those mothers and fa-
thers that in order to be considered 
Hispanic, your children have to remain 
poor, forgo a quality education, and 
give up their dreams of succeeding in 
the legal profession. That is pure bunk 
and everybody knows it. But these are 
some of the arguments that have been 
made against Miguel Estrada. 

Lest anybody think I am just saying 
these things because I am supporting 
Miguel Estrada, I have spent most of 
my Senate career working very closely 
with the Hispanic community in the 
United States, getting to know the 
issues and addressing the community’s 
concerns through legislation. In fact, 
in 1986, I started the U.S. Senate Re-
publican Conference Task Force on 
Hispanic Affairs to ensure that the His-
panic community had a strong voice in 
the Senate. Over my lifetime, I have 
grown to love the Hispanic culture, 
their people, and their history. I be-
lieve their values and culture have in-
fused and invigorated the American 
dream. The Latinos I have come to 
know over the past 26-plus years tell 
me it is all about heart. It is the 
‘‘corazon.’’ Frankly, I have come to 
feel like I personally have a Latino 
heart beating in my breast. That is 
how important this community is to 
me. That is how close I feel to my His-
panic brothers and sisters. I have the 
credentials to make that case. I happen 
to know Miguel Estrada. He, too, has 
‘‘corazon.’’ 

The Hispanic community leaders I re-
spect and admire have dedicated them-
selves to ensuring that people such as 
Miguel have the very opportunity 
Miguel has used to his advantage. They 
want Hispanics to succeed. They are 
not trying to force all Latinos into 
cookie cutter shapes. They want His-
panics to be as free to find their own 
way as American citizens. Organiza-
tions such as the League of United 
Latin American Citizens, the oldest 
Hispanic civil rights organization in 
the country, and the United States His-
panic Chamber of Commerce have ex-
isted for decades. Their mission has 
been to ensure that the downtrodden, 
the poor, the recent immigrant, and his 
heirs have an opportunity to succeed 
absent discrimination. 

Hector Flores, president of LULAC, 
and George Herrera, the Hispanic 
Chamber’s President, work hard to get 
more Hispanic kids into Columbia and 
Harvard, more Latino youth to clerk in 
at the U.S. Supreme Court, to work at 
the Department of Justice, and to be-
come partners of a prestigious law 
firm. Miguel Estrada deserves credit, 
rather than this constant worry that 
he might be too conservative, or he 
might be too conservative than some of 
these liberal groups would like. 

I have a lot more to say, but I will 
yield the floor at this point. 

The PRESIDING OFFICER. The Sen-
ator from Nevada is recognized. 

Mr. REID. Mr. President, I didn’t 
want the night to go by without com-
menting on some remarks made by two 
Senators on the other side, the major-
ity, who have suggested that those who 
oppose Miguel Estrada are doing it on 
the basis of his ethnicity. In fact, one 
Senator said it was anti-Hispanic. The 
Congressional Hispanic Caucus, which 
is in existence here in Congress and 
consists of Hispanic members of Con-
gress who have been elected by people 
from congressional districts all around 
the country, was formed many years 
ago. The Congressional Hispanic Cau-
cus has taken a position against the 
nomination of Miguel Estrada. I hope 
nobody would suggest that the Con-
gressional Hispanic Caucus is not His-
panic.

In fact, the Congressional Hispanic 
Caucus was so concerned about the fact 
there are not enough Hispanics in the 
judiciary that they formed in the last 
Congress the Congressional Hispanic 
Caucus Hispanic Judiciary Initiative to 
assure fair treatment of judicial nomi-
nees and to promote diversity. 

While the Congressional Hispanic 
Caucus has endorsed other Bush judi-
cial nominees who are Hispanic, such 
as Jose Linares, Mr. Estrada failed 
most of the factors in their evaluation. 
Therefore, they oppose his nomination. 

The Congressional Hispanic Caucus 
sent a letter to the Judiciary Com-
mittee late last year. It was signed by 
Congressmen SILVESTRE REYES and 
CHARLES GONZALEZ on behalf of the en-
tire Hispanic caucus. The letter was 
based on the review of his qualifica-
tions and their interview with him. 
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I am certainly not a member of the 

Judiciary Committee, and I am not 
here to debate the issue with the 
learned chairman of the committee, 
but I want everyone within the sound 
of my voice to understand that some-
one can opposes this nomination and 
not do it based on anti-Hispanic 
grounds. There is no better logic than 
to look at the Congressional Hispanic 
Caucus which opposes this nomination. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. HATCH. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

Mr. HATCH. Mr. President, I wish to 
make a few points. Some of my col-
leagues are suggesting that we are 
playing what amounts to the race card 
on this nominee. That is ludicrous. 
Personally, I resent it. 

Let me make one point clear: No one 
is suggesting that anyone in the Sen-
ate has a bigoted bone in his or her 
body. No one is suggesting that for a 
minute. No one is suggesting Mr. 
Estrada is being opposed because he is 
a Hispanic. That is just a red herring. 
It is a shame on anyone who is arguing 
that carbuncle. 

What I have suggested is exactly 
what Herman Badillo, a former Demo-
cratic Congressman, has written pub-
licly. Some liberal, and, yes, Demo-
crats, show increasing intolerance to 
Hispanics and African Americans who 
do not subscribe to their left of main-
stream ideology. Their intolerance is 
not because they are Hispanic or Afri-
can American but because they are 
Hispanic or African American and not 
liberals. That is where the intolerance 
is. 

Some people will simply not accept a 
Hispanic, African American, or even 
women who do not toe the line of the 
radical left of special interest groups. 
We are finding that all over this in-
stance. 

Herman Badillo, a former Demo-
cratic Congressman, for whom I have 
always had respect, has written: 

Liberals and their special interest groups 
want to force these minorities into one mon-
olithic intellectual ghetto demanding that 
they be of one mind. 

I would think that every minority, 
whether liberal or conservative, would 
find such patronizing thought, control, 
and elitism demeaning and insulting. It 
amounts to an intellectual glass ceil-
ing for minorities, and that is, to a de-
gree, what is happening here. 

In the hearing we held last Sep-
tember and in the follow-up questions, 
I have not heard one argument against 
Miguel Estrada—not one, not one valid 
argument. I have not heard one person 
make a case that the American Bar As-
sociation was wrong when they gave 
Miguel Estrada a unanimously well-
qualified rating, the highest rating 

that the American Bar Association can 
give. 

I have not heard one person indicate 
that this man is not of the highest in-
tellect, the highest moral purpose, the 
highest qualifications, except for Paul 
Bender, who I think we more than ex-
plained away a few minutes ago, and it 
had to be done because for some reason 
they keep bringing up this man who 
has been very unfair and for partisan, 
cheap political reasons apparently, 
after having given the highest, most 
glowing recommendations for Mr. 
Estrada when he worked for him at the 
Justice Department. 

They try to explain it away: Well, he 
was not talking about his ideology. Of 
course, he was. If there had been one 
indication of bad ideology or too much 
extreme ideology, I can guarantee you 
Paul Bender would never have given 
those glowing performance evalua-
tions. 

It is offensive. This man is a law pro-
fessor in this country and, unfortu-
nately, I hate to say it, but the law 
professors in this country, as a whole, 
are extremely to the left, and that is 
not too far different from many of the 
political science professors in this 
country. 

I remember I went to one of the 
major universities a few years ago, and 
of the 41 members of the faculty, only 
one claimed to maybe be a moderate. 
All the rest admitted they were left 
wing, and yet these are the people 
teaching our children. That is not bad. 
They have a right to hear left-wing ide-
ology and more liberal teachers, but I 
think they also have a right to hear 
people who are on the other side of the 
equation who may be right in many 
ways, not just right ideologically. 

To be honest, I get a little tired of 
this business that we Democrats are 
the ones who have really done more ap-
pointments for Hispanics. Republican 
Presidents altogether in recent years 
have appointed 25 Hispanic judges. 
Sonia Sotomayor of New York was ap-
pointed by the first President Bush and 
was subsequently nominated to the 
Second Circuit by President Clinton 
and was confirmed. 

The second President Bush has al-
ready nominated nine Hispanics, with 
three more coming up, according to 
press reports, for a total of 12. His chief 
counsel in the White House is Hispanic. 
There is no question he is reaching out 
and doing a good job. It is one of the 
things I love about him. 

At the current rate of second Presi-
dent Bush, we can expect in 8 years 
President Bush I think will probably 
appoint at least 36 to 40 Hispanic 
judges on his own, more than all the 
past Republican Presidents put to-
gether and more than any single Demo-
cratic President. 

To try to make the case only Demo-
crats care for Hispanics is just ludi-
crous. I will say this, my colleagues on 
the other side are good people. I believe 
they are sincere in working for minori-
ties as they have done, and I appreciate 

them personally, but to try to imply 
we are not I think is hitting below the 
belt in ways that should not happen on 
the Senate floor. 

In all honesty—and I have heard ar-
guments today that would cause any-
body—I mean the bad arguments—the 
arguments against Miguel Estrada 
would cause people to vote for him. 
Miguel Estrada is a fine man. Miguel 
Estrada has made it to the top of his 
profession even with a disability. There 
are not many people who have argued 
15 cases before the Supreme Court or 
who have the unanimously well-quali-
fied American Bar Association rating 
or who have been the editor in chief of 
the Harvard Law Review, who have 
served various Federal judges. 

I am a little surprised about some of 
my colleagues’ confusion as to why Mr. 
Estrada, they claimed, did not address 
policy questions put to him. It is quite 
understandable. Would we policy-
makers want another public official, in 
this case a judicial nominee, to answer 
policy questions? A judicial nominee is 
not applying for a job as a policy-
maker. He or she is going to be a judge. 
Judges are not in the business of an-
swering policy questions. It is just that 
simple. 

When one asks the question, What is 
your view of the first amendment, my 
gosh, how does one answer that ques-
tion? It is easy to say: I believe in it. I 
guess that is what Miguel Estrada 
could have said. Or if one asks, Are you 
going to overturn all of the environ-
mental laws of our country, or words to 
that effect I heard on the floor today, 
first, it is offensive to ask that kind of 
question and, second, nobody in his or 
her right mind as a judicial nominee 
would want to give an opinion on a 
broad issue that might foreclose them 
from sitting on important cases that 
would come before the court later. 

Yes, nominees are told on both sides, 
whether it is a Clinton judge or George 
W. Bush judge, that you should not be 
giving opinions that might involve 
what you might later have to judge 
when you get on the bench.

So it is a fine line and it is not an 
easy thing for witnesses, and frankly 
especially those who have not served 
on the Judiciary Committee and have 
not been through it for a long time. 
And even if they have, it is not easy. 

The important realization in regard 
to Miguel Estrada is they had every op-
portunity to ask him any questions 
they wanted. They were in the major-
ity. They held the committee hearings. 
I have heard Democrats on the com-
mittee say those hearings were con-
ducted fairly and responsibly. After-
wards they had a right to submit any 
written questions they wanted to sub-
mit, and only two Senators submitted 
them and they were answered. So some 
of these arguments I have heard today 
are not arguments at all. 

I think it was Walter Mondale who 
said: Where is the beef? What is it that 
makes Miguel Estrada unqualified to 
be on the Circuit Court of Appeals for 
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the District of Columbia? I do not 
think there has been even the slightest 
case made against him. 

Then what is it? What is against 
him? What is against this fine Hispanic 
man who has made it on his own? I do 
not see any reason. Maybe we will get 
some in the next few days, but I do not 
see any reason. And I sure as heck 
would not rely on Paul Bender, not 
after what we all know he has done. He 
gave glowing performance evaluations 
when he really had the power—as an 
honest liberal, which we believed him 
to be at the time—he gave glowing per-
formance evaluations and then later 
when this fine person, Miguel Estrada, 
is offered up as a judicial nominee by 
the President of the United States, he 
comes out and says he is an ideologue. 

Who are you going to believe? I do 
not think I would believe Paul Bender 
on that issue, and I do not think any-
body else should, either. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. REID. Mr. President, I ask unan-

imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, there have 
been too many protests on the other 
side. The majority has said time and 
time again that they, the Republicans, 
treat the Hispanics well. I do not know 
why they have to keep saying that. The 
record speaks for itself. This side need 
not do so because our record does speak 
for itself. And that is the reason, as I 
said earlier, when people come—one 
Senator did come and talk about words 
to the effect I am not anti-Hispanic 
and then proceeded to lay out every-
thing that was. That is why I thought 
I would come forward and talk about 
the fact that the Hispanic Caucus, 
which certainly could never be judged 
to be anti-Hispanic, has come out 
against this nomination, as have nu-
merous other organizations: the Con-
gressional Hispanic Caucus, the Con-
gressional Black Caucus, and Hispanic 
organizations such as the Puerto Rican 
Legal Defense and Education Fund, 
Juan Figuera, President and General 
Counsel, the Mexican American Legal 
Defense and Education Fund, National 
Association of Latino Elected and Ap-
pointed Officials, National Council of 
La Raza, NCLR, National Puerto Rican 
Coalition, California La Raza Lawyers, 
Puerto Rican Bar Association of Illi-
nois, Southwest Voter Registration 
Education Project, Labor Council for 
Latin American Advancement, Linda 
Chavez Thompson, AFL–CIO, 52 dif-
ferent Latino labor leaders, including 
people from all over the country from 
California to New York and places in 
between. 

There are civil rights and other orga-
nizations that oppose this nomination: 
the American Federation of Labor and 
Congress of Industrial Organizations, 

AFL–CIO, Sierra Club, Leadership Con-
ference on Civil Rights and Alliance for 
Justice, Leadership Conference on Civil 
Rights, National Association for the 
Advancement of Colored People, Na-
tional Organization for Women, Na-
tional Black Women’s Health Project, 
Mexican American Legal Defense and 
Education Fund, Lawyers’ Committee 
for Civil Rights Under Law, National 
Association for the Advancement of 
Colored People, Alliance for Justice, 
People for the American Way, National 
Council of Jewish Women, National 
Family Planning and Reproductive 
Health Association, Feminist Majority, 
National Association for the Advance-
ment of Colored People, People for the 
American Way, Planned Parenthood 
Federation of America, NARAL Pro-
Choice, National Family Planning and 
Reproductive Health Association, and 
scores of other organizations. 

I think the debate at this stage is 
being framed improperly. There are 
people on this side who have not made 
up their mind what they are going to 
do, but the way the debate is going for-
ward, it does give me some concern. I 
hope the debate in during the next 
whatever period of time it goes for-
ward, we can talk about the man’s ju-
dicial qualifications and not berate 
people who say for one reason or an-
other he is not qualified, such as Mr. 
Bender. I have never met Mr. Bender, 
but I think he has taken enough lashes 
today that we should drop the subject. 
He has a right, in my opinion, to op-
pose someone. These organizations 
have a right to oppose him. The organi-
zations who support him have every 
right to come forward and support him. 
It should be on the basis of this man’s 
qualifications, whatever they might be, 
and not on ethnicity and on whether or 
not groups support people because they 
are for the poor. 

I made some notes here that someone 
suggested Latinos only support those 
lawyers who work for the poor or for 
the public defender’s office. I really do 
believe this debate would be much 
more structured, civil, and productive 
if we dealt with Miguel Estrada’s quali-
fications and not berate people who are 
for or against him. 

The PRESIDING OFFICER. The Sen-
ator from Utah. 

Mr. HATCH. Let me say about Mr. 
Bender, I was criticized by the distin-
guished Senator from Massachusetts 
for pointing out the biases of Mr. Bend-
er. I was accused of finding fault with 
him. Well, what about Mr. Bender dis-
honestly finding fault with Miguel 
Estrada? I think I more than made a 
case that this man has done it for par-
tisan political purposes, and I am going 
to make that case over and over. If 
they want to keep bringing up Paul 
Bender, then I am going to make the 
case that Paul Bender has done a very 
bigoted, rotten thing, after having 
given the greatest performance reviews 
one could get in the Solicitor General’s 
office. 

So who would you believe? I think it 
is important to point that out and not 
let anybody get away with that. 

I will mention one group because it 
has been mentioned by my friend—and 
he is my friend—the distinguished Sen-
ator from Nevada. A review of the Con-
gressional Hispanic Caucus’ statement 
in opposition is most disappointing to 
me. It was issued in advance of 
Miguel’s hearing. They did not even lis-
ten to him, and they issued it. My col-
leagues in the House, who have argued 
persuasively for a fair process, decided 
Miguel was not so entitled. They did 
not even wait until he testified to con-
demn him. They pronounced judgment 
beforehand. But that should not sur-
prise us because the Democrat Congres-
sional Hispanic Caucus is exactly that. 
It is a Democrat machine. The Repub-
lican members of the caucus who were 
members at one time were forced out 
because they did not think and act like 
their Democrat counterparts. There 
are no Republican members of the Con-
gressional Hispanic Caucus, not one. 
They were forced out. The Democrat 
Congressional Hispanic Caucus may op-
pose Miguel Estrada, but the Repub-
lican Congressional Hispanic members, 
LINCOLN DIAZ-BALART, ILEANA ROS-
LEHTINEN, HENRY BONILLA, MARIO DIAZ-
BALART, all support his confirmation. 

Again, I say to my colleagues on the 
other side, where is the beef? All this 
speculation about what they think 
that Miguel Estrada will be on the 
court, where is the proof? There is not 
any. In fact, there is proof to the con-
trary. 

So that is one reason why I have been 
a little bit upset today, and I think I 
am going to continue to be upset if 
these types of approaches are taken 
against this really fine man. We are 
going to defend him. We are going to 
defend him as the good person he is. 

I ask unanimous consent that the 
Senate now return to legislative ses-
sion and that it proceed to a period for 
morning business. 

Mr. REID. Mr. President, I object at 
this time. 

The PRESIDING OFFICER. The ob-
jection is heard.

Mr. REID. Mr. President, I will re-
spond very briefly. 

The PRESIDING OFFICER. The Sen-
ator from Utah has the floor. 

Mr. HATCH. I am happy to yield to 
the distinguished Senator. 

Mr. REID. I was involved in a long 
conference with the Hispanic caucus 
yesterday. This organization met long 
and hard with Miguel Estrada. They 
met for 3 hours on one occasion, and 
based upon that and other issues they 
raised in their letter, they thought 
they could not support him. 

As I stated earlier today, the Con-
gressional Hispanic Caucus has sup-
ported, and will continue to support, 
other Bush judicial nominees who are 
Hispanic, and they have already done 
so. 

I mentioned a number of names ear-
lier. They can speak for themselves. 
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They are Members of the other body 
and do not have authority to speak 
here, but if they could speak, they 
would speak loudly, with a lot of ar-
ticulation, about the fact that this 
man is not qualified, in their opinion. 
They are entitled to that opinion. 

This is a body that is not known for 
its radicalism; it is a body known for 
its stability, having a long line of very 
prominent chairmen. 

Maybe with Mr. Bender I should have 
said he needs to be beaten up some 
more and he would not have been, but 
I think the record is replete that those 
on the other side think Mr. Bender’s 
evaluation of Miguel Estrada is wrong. 
He has a right to do that. He was his 
supervisor. He has made and continues 
to make known his opinion that he is 
not temperamentally qualified for this 
job as a circuit court judge. That is 
what he said. 

This debate should focus on the 
qualifications of this man. That is 
what this letter to the Senate Judici-
ary Committee consists of, from the 
Hispanic caucus, to Senator LEAHY. 
They say that the man is not qualified. 
He is not qualified based upon his past 
experience. They are entitled to that 
opinion. 

As the debate proceeds, a decision 
will have to be made in this body as to 
whether people agree with the Hispanic 
caucus about the qualifications of per-
sons before this body. Debate that has 
taken place and will take place in the 
future will be productive in that re-
gard. That is why we have a Senate. 
That is why we are not limited, as in 
the House of Representatives, with, on 
many occasions, 1 minute and some-
times no minutes. We can talk here as 
long as we want about the qualifica-
tions of this man. I hope we do not 
have to talk a long time about this 
man’s qualifications. We should talk 
long enough that full debate on his 
qualifications takes place. 

I am happy now to have my friend 
reoffer his unanimous consent request. 

Mr. HATCH. I add one thing. I believe 
they are entitled to their opinion but 
they are not entitled to their own 
facts. They have to live with the facts 
that exist. 

I don’t see a fairness in this process. 
It has not been fair. It has been quite 
partisan, especially on Mr. Bender’s 
part. 

I have been told by those who know, 
by my Hispanic friends, that the Con-
gressional Democratic Hispanic Caucus 
was pretty split. But the majority pre-
vailed. There was a real split over 
whether they should do this to Miguel 
Estrada. I personally believe that all 
these liberal groups persuaded them. 

I point out, where are the argu-
ments? To say he is not qualified, when 
their own gold standard, the American 
Bar Association, says he is unani-
mously well qualified flies in the face 
of any facts. That is just my point. 
Where are the facts? 

I ask unanimous consent that a let-
ter from HENRY BONILLA, LINCOLN 

DIAZ-BALART, and ILEANA ROS-
LEHTINEN be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

CONGRESS OF THE UNITED STATES, 
Washington, DC, September 23, 2002. 

DEAR SENATORS DASCHLE, LOTT, LEAHY, 
AND HATCH: We are Hispanic Members of the 
United States House of Representatives who 
write to strongly support Miguel Estrada, 
President Bush’s nominee to be a judge on 
the United States Court of Appeals for the 
District of Columbia Circuit. If confirmed, 
Miguel would be the first Hispanic judge on 
what is widely recognized as the nation’s 
second highest federal court. President Bush 
made an historic decision by nominating 
Miguel Estrada, and we urge the Senate to 
promptly confirm this outstanding Hispanic-
American. 

Miguel Estrada is an American success 
story. He immigrated to the United States as 
a teenager from Honduras speaking little 
English. He attended Columbia College and 
Harvard Law School, graduating magna cum 
laude from both. He clerked for Judge 
Amalya Kearse on the Second Circuit and 
Justice Anthony Kennedy on the Supreme 
Court. Miguel is one of the few Hispanics 
ever to serve as a law clerk on the Supreme 
Court of the United States. Miguel worked as 
an Assistant United States Attorney in the 
Southern District of New York, and both 
tried cases in federal district court and ar-
gued appeals before the Second Circuit on 
behalf of the United States. He has worked 
twice in private practice at leading law 
firms, in New York at Wachtell, Lipton, 
Rosen & Katz and in Washington at Gibson, 
Dunn & Crutcher. 

Miguel also served for five years in the Of-
fice of Solicitor General at the United States 
Department of Justice. In that capacity, 
Miguel argued 14 cases before the Supreme 
Court and wrote numerous briefs on behalf of 
the United States. He is widely recognized as 
a brilliant lawyer and oral advocate, and his 
official performance reviews noted that he 
‘‘inspired co-workers by example.’’

As demonstrated during his service as As-
sistant to the Solicitor General, Assistant 
United States Attorney, and law clerk on the 
Supreme Court, Miguel Estrada believes in 
the integrity of the courts and the law. He 
appreciates the difference between law and 
policy, between the judicial task and the leg-
islative task. 

Based on his qualifications, intellect, judg-
ment, and temperament, it is no surprise 
that Miguel Estrada received a unanimous 
‘‘well qualified’’ rating—the highest possible 
rating—from the American Bar Association 
Standing Committee on Federal Judiciary. 
As Hispanic Members of Congress, we are 
very proud that the American Bar Associa-
tion gave this outstanding Hispanic-Amer-
ican its highest possible rating. 

Miguel has performed significant public 
service beyond his work in government. Most 
notably, while in private practice, he rep-
resented pro bono a capital defendant before 
the Supreme Court. Capital cases are very 
difficult legally and emotionally for the law-
yers representing the capital defendants. 
Miguel’s decision to involve himself in a dif-
ficult capital case speaks volumes about his 
integrity and devotion to the legal system, 
and his willingness to perform difficult pub-
lic service. He also assisted the former 
United States Attorney in New York, who 
was appointed by President Clinton, in dis-
cussing how to ensure that more federal 
prosecutors are Hispanic. 

Miguel is widely supported by Hispanic or-
ganizations, such as the Hispanic National 
Bar Association, the League of United Latin 

American Citizens, and the U.S. Hispanic 
Chamber of Commerce. He also is supported 
by prominent Democrat lawyers, such as 
Ronald Klain, who served as Counsel to Vice 
President Gore, Robert Litt, who served as 
Assistant Attorney General for the Criminal 
Division under President Clinton, and Randy 
Moss, who served as Assistant Attorney Gen-
eral for the Office of Legal Counsel under 
President Clinton. Furthermore, Seth Wax-
man, who served as Solicitor General under 
President Clinton, has written to the Judici-
ary Committee that he has ‘‘great respect 
both for Mr. Estrada’s intellect and for his 
integrity’’ and that Miguel was ‘‘a model of 
professionalism and competence.’’

Miguel Estrada would be the first Hispanic 
judge on the United States Court of Appeals 
for the District of Columbia Circuit. You and 
your colleagues have spoken often about the 
need for balance on the courts. It is past 
time that an Hispanic judge serve on this im-
portant court. Confirmation of Miguel 
Estrada would provide balance. We urge you 
to treat Miguel Estrada with fairness and to 
confirm him promptly. 

Thank you for your consideration of our 
views. 

Sincerely, 
HENRY BONILLA, 
LINCOLN DIAZ-BALART, 
ILEANA ROS-LEHTINEN, 

Members of Congress.

Mr. REID. I ask unanimous consent 
that a letter to PAT LEAHY from the 
Hispanic caucus signed by SILVESTRE 
REYES and CHARLES GONZALEZ be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

CONGRESS OF THE UNITED STATES, 
Washington, DC, September 25, 2002. 

Hon. PATRICK J. LEAHY, 
Chairman, Judiciary Committee, 
U.S. Senate, Washington, DC. 

DEAR MR. CHAIRMAN: On behalf of the Con-
gressional Hispanic Caucus (CHC), we wish to 
inform you that the CHC has decided to op-
pose Miguel Estrada’s nomination to the 
United States Court of Appeals for the Dis-
trict of Columbia Circuit. After reviewing 
Mr. Estrada’s record and meeting with him 
in person, we have concluded that he fails to 
meet the CHC’s evaluation criteria for en-
dorsing judicial nominees. 

As you know, the judicial nomination 
process is important to the CHC because we 
believe that our Nation’s courts should re-
flect the diversity of thought and action that 
enrich America. Earlier this year, we 
launched the Hispanic Judiciary Initiative to 
further formalize our involvement in this 
issue by establishing a set of evaluation cri-
teria and an internal process for endorsing 
nominees. We hope that this initiative will 
allow us to continue our work to ensure fair 
treatment of Latino judicial nominees and 
tackle the lack of diversity in the federal ju-
diciary. 

In evaluating Mr. Estrada, we considered 
not only his honesty, integrity, character, 
temperament, and intellect, but also his 
commitment to equal justice and advance-
ment opportunities for Latinos working in 
the field of law. Because of the nature of the 
CHC’s mission and the important role that 
the courts play in achieving that mission, in 
order to support a judicial nominee the CHC 
requires that he or she has a demonstrated 
commitment to protecting the rights of 
Latinos through his or her professional 
work, pro bono work, and volunteer activi-
ties; to preserving and expanding the 
progress that has been made on civil rights 
and individual liberties; and to expanding ad-
vancement opportunities for Latinos in the 
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law profession. On this measure, Mr. Estrada 
fails to convince us that he would contribute 
under-represented perspectives to the U.S. 
Court of Appeals for the District of Columbia 
Circuit. 

As stated by Mr. Estrada during his meet-
ing with us, he has never provided any pro 
bono legal expertise to the Latino commu-
nity or organizations. Nor has he ever joined, 
supported, volunteered for or participated in 
events of any organization dedicated to serv-
ing and advancing the Latino community. As 
an attorney working in government and the 
private sector, he has never made efforts to 
open doors of opportunity to Latino law stu-
dents or junior lawyers through internships, 
mentoring or other means. While he has not 
been in the position to create internships or 
recruit new staff, he never appealed to his 
superiors about the importance of making 
such efforts on behalf of Latinos. Further-
more, Mr. Estrada declined to commit that 
he would be engaged in Hispanic community 
activities once appointed to the bench or 
that he would pro-actively seek to promote 
increased access to positions where Latinos 
have been traditionally under-represented, 
such as clerkships.

Mr. Estrada shared with us that he be-
lieves being Hispanic would be irrelevant in 
his day-to-day duties on the court, which 
leads us to conclude that he does not see 
himself as being capable of bringing new per-
spectives to the bench. This is deeply trou-
bling since the CHC’s primary objective in 
increasing ethnic diversity of the courts is to 
increase the presence of under-represented 
perspectives. 

Mr. Estrada’s limited record makes it dif-
ficult to determine whether he would be a 
forceful voice on the bench for advancing 
civil rights and other protections for minori-
ties. He has never served as a judge and has 
not written any substantive articles or pub-
lications. However, we did note that in re-
sponding to inquiries about case law, Mr. 
Estrada did not demonstrate a sense of in-
herent ‘‘unfairness’’ or ‘‘justice’’ in cases 
that have had a great impact on the Hispanic 
community. 

The appointment of a Latino to reflect di-
versity is rendered meaningless unless the 
nominee can demonstrate an understanding 
of the historical role courts have played in 
the lives of minorities in extending equal 
protections and rights; has some involve-
ment in the Latino community that provides 
insight into the values and mores of the 
Latino culture in order to understand the 
unique legal challenges facing Latinos; and 
recognizes both the role model responsibil-
ities he or she assumes as well as having an 
appreciation for protecting and promoting 
the legal rights of minorities who histori-
cally have been the victims of discrimina-
tion. 

Based on the totality of the nominee’s 
available record and our meeting with him, 
Miguel Estrada fails to meet the CHC’s cri-
teria for endorsing a judicial nominee. In our 
opinion, his lack of judicial experience cou-
pled with a failure to recognize or display an 
interest in the needs of the Hispanic commu-
nity do not support an appointment to the 
federal judiciary. We respectfully urge you 
to take this into account as you consider his 
nomination to the U.S. Court of Appeals. 

Sincerely, 
SILVESTRE REYES, 

Chair, Congressional 
Hispanic Caucus. 

CHARLES A. GONZALEZ, 
Chair, CHC Civil 

Rights Task Force.

Mr. REID. And I say that the final 
two sentences of this letter be read:

In our opinion, his lack of judicial experi-
ence coupled with a failure to recognize or 

display an interest in the needs of the His-
panic community do not support an appoint-
ment to the federal judiciary.

The Hispanic caucus unanimously op-
posed the nomination. 

Mr. HATCH. I cannot let that go. If 
they are saying because he lacks judi-
cial experience he should not be on the 
court—which is what it appears to me 
they are saying—they are just con-
demning almost every nonjudge His-
panic to never have a chance to be a 
Federal district or circuit court of ap-
peals judge. That is ridiculous. Every 
Democrat President I have served 
with—President Carter and President 
Clinton—have appointed a wide variety 
of people who never served on the 
bench but who are highly qualified and 
are doing a good job as judges now. 

It may be helpful to have some judi-
cial experience, but not having judicial 
experience does not mean you cannot 
serve. If that were the case, some of 
the greatest judges in the history of 
the world would never have had a 
chance. 

But if you interpret what they say, 
that means that any Hispanic who has 
not had judicial experience really 
should not be supported. That is ridicu-
lous. That is caving in to the liberal 
special interest groups in this town 
with which they continually spend 
time, and is to the detriment of the 
Hispanic community. I say that as a 
chairman of the Republican senatorial 
Hispanic task force who has worked for 
the last 13 years to try to solve these 
problems. 

I don’t take second seat to anyone 
with regard to my love for the Hispanic 
community or my work on their be-
half. 

f 

LEGISLATIVE SESSION 

Mr. HATCH. We have had enough de-
bate. I ask unanimous consent that the 
Senate return to legislative session. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

MORNING BUSINESS 

Mr. HATCH. I ask unanimous consent 
that the Senate proceed to a period of 
morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

f 

TRIBUTE TO DANNY PELHAM 

Mr. DASCHLE. Mr. President, on 
Monday, I had the chance to visit with 
Danny Pelham. He came to my office, 
and we reflected on his nearly 35 years 
of service to the Senate. 

As he walked out, I heard a member 
of my staff say: ‘‘There goes the wisest 
man I know.’’ I couldn’t agree more. 

Danny arrived in the Senate on 
March 25, 1968. In his time here, he has 
seen the making of Senate history, and 
American history, and he has seen 237 
Senators come and go. 

Through it all, Daniel Pehlam con-
ducted himself with utter fairness, 

thoroughness, and discretion. It makes 
sense that—in his off hours—he is a 
basketball official. 

For 35 years, he has walked the halls 
of power, but he never let it distort his 
perspective, or his sense of what is 
truly important. If you have ever seen 
him with his grandson Corey, or heard 
him talk about his wife Phyllis, you 
begin to understand that. 

Ralph Waldo Emerson wrote: ‘‘we put 
our love where we have put our labor.’’ 
For 35 years, Danny labored for—and 
loved—the Senate. It is fitting that we 
adopt this resolution expressing our 
appreciation—and love—for Danny 
Pelham.

f 

MEDICAID REFORM 

Mr. BINGAMAN. Mr. President, I 
want to speak for just a few minutes on 
the Senate floor about the proposal 
made last Friday by the Bush adminis-
tration regarding Medicaid. The pro-
posal was a disturbing one, in my view. 
It was to reform the Medicaid program 
by shifting to a block grant to the 
States. That is a recycled proposal, one 
we have seen before. It was touted, 
when described last Friday, as giving 
the States flexibility. It would give 
them flexibility. 

It would give them flexibility to drop 
benefits to low-income children, to 
drop benefits to pregnant women, to 
people with disabilities, and to the el-
derly. And it would give them flexi-
bility to dramatically increase the cost 
sharing for those vulnerable popu-
lations. With over 41 million Ameri-
cans who are currently uninsured, in 
my view, we should be trying to find 
ways to expand health coverage rather 
than finding new ways to reduce it. 

Unfortunately, the proposal allows 
States to continue Medicaid as it is or 
to convert the program into a block 
grant. This was tried in 1981 and again 
in 1996. The administration would en-
courage States to take the latter op-
tion; that is, to move to receipt of a 
block grant by encouragement of being 
temporarily offered increased dollars. 
That would be coupled with this offer 
of added flexibility to be able to reduce 
the benefits for their Medicaid bene-
ficiaries and increase the costs being 
charged to those low-income and vul-
nerable populations. Secretary Thomp-
son notes the proposal would clearly 
save the States money. This would 
only happen if the States decided to do 
what would almost certainly occur; 
that is, to cut benefits and increase 
cost sharing. 

Also, this proposal takes the Federal 
Government off the hook for helping 
States address their uninsured prob-
lems because under the proposal there 
would be no additional Federal money 
available to States if they attempted 
to expand coverage in the future. In 
order to expand coverage, the only op-
tion States would have would be to es-
sentially rob Peter to pay Paul. In 
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