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The Committee on the Judiciary, to whom was referred the bill
(H.R. 4600) to improve patient access to health care services and
provide improved medical care by reducing the excessive burden
the liability system places on the health care delivery system, hav-
ing considered the same, reports favorably thereon with an amend-
ment and recommends that the bill as amended do pass.
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The amendment is as follows:
Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Help Efficient, Accessible, Low-cost, Timely
Healthcare (HEALTH) Act of 2002”.

SEC. 2. FINDINGS AND PURPOSE.

(a) FINDINGS.—

(1) EFFECT ON HEALTH CARE ACCESS AND COSTS.—Congress finds that our
current civil justice system is adversely affecting patient access to health care
services, better patient care, and cost-efficient health care, in that the health
care liability system is a costly and ineffective mechanism for resolving claims
of health care liability and compensating injured patients, and is a deterrent
to the sharing of information among health care professionals which impedes
efforts to improve patient safety and quality of care.

(2) EFFECT ON INTERSTATE COMMERCE.—Congress finds that the health care
and insurance industries are industries affecting interstate commerce and the
health care liability litigation systems existing throughout the United States
are activities that affect interstate commerce by contributing to the high costs
of health care and premiums for health care liability insurance purchased by
health care system providers.

(3) EFFECT ON FEDERAL SPENDING.—Congress finds that the health care li-
ability litigation systems existing throughout the United States have a signifi-
cant effect on the amount, distribution, and use of Federal funds because of—

(A) the large number of individuals who receive health care benefits
under programs operated or financed by the Federal Government;

(B) the large number of individuals who benefit because of the exclu-
sion from Federal taxes of the amounts spent to provide them with health
insurance benefits; and

(C) the large number of health care providers who provide items or
services for which the Federal Government makes payments.

(b) PURPOSE.—It is the purpose of this Act to implement reasonable, comprehen-
sive, and effective health care liability reforms designed to—

(1) improve the availability of health care services in cases in which health
care liability actions have been shown to be a factor in the decreased avail-
ability of services;

(2) reduce the incidence of “defensive medicine” and lower the cost of health
care liability insurance, all of which contribute to the escalation of health care
costs;

(3) ensure that persons with meritorious health care injury claims receive
fair and adequate compensation, including reasonable noneconomic damages;

(4) improve the fairness and cost-effectiveness of our current health care li-
ability system to resolve disputes over, and provide compensation for, health
care liability by reducing uncertainty in the amount of compensation provided
to injured individuals; and

(5) provide an increased sharing of information in the health care system
which will reduce unintended injury and improve patient care.

SEC. 3. ENCOURAGING SPEEDY RESOLUTION OF CLAIMS.

A health care lawsuit may be commenced no later than 3 years after the date
of injury or 1 year after the claimant discovers, or through the use of reasonable
diligence should have discovered, the injury, whichever occurs first. In no event
shall the time for commencement of a health care lawsuit exceed 3 years, except
that in the case of an alleged injury sustained by a minor before the age of 6, a
health care lawsuit may be commenced by or on behalf of the minor until the later
og 3 years from the date of injury, or the date on which the minor attains the age
of 8.

SEC. 4. COMPENSATING PATIENT INJURY.

(a) UNLIMITED AMOUNT OF DAMAGES FOR ACTUAL EcoNoMIC LOSSES IN HEALTH
CARE LAWSUITS.—In any health care lawsuit, the full amount of a claimant’s eco-
nomic loss may be fully recovered without limitation.

(b) ADDITIONAL NONECONOMIC DAMAGES.—In any health care lawsuit, the
amount of noneconomic damages recovered may be as much as $250,000, regardless
of the number of parties against whom the action is brought or the number of sepa-
rate claims or actions brought with respect to the same occurrence.

(¢) NO DISCOUNT OF AWARD FOR NONECONOMIC DAMAGES.—In any health care
lawsuit, an award for future noneconomic damages shall not be discounted to
present value. The jury shall not be informed about the maximum award for non-
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economic damages. An award for noneconomic damages in excess of $250,000 shall
be reduced either before the entry of judgment, or by amendment of the judgment
after entry of judgment, and such reduction shall be made before accounting for any
other reduction in damages required by law. If separate awards are rendered for
past and future noneconomic damages and the combined awards exceed $250,000,
the future noneconomic damages shall be reduced first.

(d) FAIR SHARE RULE.—In any health care lawsuit, each party shall be liable
for that party’s several share of any damages only and not for the share of any other
person. Each party shall be liable only for the amount of damages allocated to such
party in direct proportion to such party’s percentage of responsibility. A separate
judgment shall be rendered against each such party for the amount allocated to
such party. For purposes of this section, the trier of fact shall determine the propor-
tion of responsibility of each party for the claimant’s harm.

SEC. 5. MAXIMIZING PATIENT RECOVERY.

(a) COURT SUPERVISION OF SHARE OF DAMAGES ACTUALLY PAID TO CLAIM-
ANTS.—In any health care lawsuit, the court shall supervise the arrangements for
payment of damages to protect against conflicts of interest that may have the effect
of reducing the amount of damages awarded that are actually paid to claimants. In
particular, in any health care lawsuit in which the attorney for a party claims a
financial stake in the outcome by virtue of a contingent fee, the court shall have
the power to restrict the payment of a claimant’s damage recovery to such attorney,
and to redirect such damages to the claimant based upon the interests of justice and
principles of equity. In no event shall the total of all contingent fees for representing
all claimants in a health care lawsuit exceed the following limits:

(1) 40 percent of the first $50,000 recovered by the claimant(s).

(2) 33%5 percent of the next $50,000 recovered by the claimant(s).

(3) 25 percent of the next $500,000 recovered by the claimant(s).

(4) 15 percent of any amount by which the recovery by the claimant(s) is
in excess of $600,000.

(b) ApPPLICABILITY.—The limitations in this section shall apply whether the re-
covery is by judgment, settlement, mediation, arbitration, or any other form of alter-
native dispute resolution. In a health care lawsuit involving a minor or incompetent
person, a court retains the authority to authorize or approve a fee that is less than
the maximum permitted under this section.

SEC. 6. ADDITIONAL HEALTH BENEFITS.

In any health care lawsuit, any party may introduce evidence of collateral
source benefits. If a party elects to introduce such evidence, any opposing party may
introduce evidence of any amount paid or contributed or reasonably likely to be paid
or contributed in the future by or on behalf of the opposing party to secure the right
to such collateral source benefits. No provider of collateral source benefits shall re-
cover any amount against the claimant or receive any lien or credit against the
claimant’s recovery or be equitably or legally subrogated to the right of the claimant
in a health care lawsuit. This section shall apply to any health care lawsuit that
is settled as well as a health care lawsuit that is resolved by a fact finder.

SEC. 7. PUNITIVE DAMAGES.

(a) IN GENERAL.—Punitive damages may, if otherwise permitted by applicable
State or Federal law, be awarded against any person in a health care lawsuit only
if it is proven by clear and convincing evidence that such person acted with mali-
cious intent to injure the claimant, or that such person deliberately failed to avoid
unnecessary injury that such person knew the claimant was substantially certain
to suffer. In any health care lawsuit where no judgment for compensatory damages
is rendered against such person, no punitive damages may be awarded with respect
to the claim in such lawsuit. No demand for punitive damages shall be included in
a health care lawsuit as initially filed. A court may allow a claimant to file an
amended pleading for punitive damages only upon a motion by the claimant and
after a finding by the court, upon review of supporting and opposing affidavits or
after a hearing, after weighing the evidence, that the claimant has established by
a substantial probability that the claimant will prevail on the claim for punitive
damages. At the request of any party in a health care lawsuit, the trier of fact shall
consider in a separate proceeding—

(1) whether punitive damages are to be awarded and the amount of such
award; and
(2) the amount of punitive damages following a determination of punitive
liability.
If a separate proceeding is requested, evidence relevant only to the claim for puni-
tive damages, as determined by applicable State law, shall be inadmissible in any
proceeding to determine whether compensatory damages are to be awarded.
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(b) DETERMINING AMOUNT OF PUNITIVE DAMAGES.—

(1) FACTORS CONSIDERED.—In determining the amount of punitive damages,
the trier of fact shall consider only the following:

(A) the severity of the harm caused by the conduct of such party;

(B) the duration of the conduct or any concealment of it by such party;

(C) the profitability of the conduct to such party;

(D) the number of products sold or medical procedures rendered for
compensation, as the case may be, by such party, of the kind causing the
harm complained of by the claimant;

(E) any criminal penalties imposed on such party, as a result of the
conduct complained of by the claimant; and

(F) the amount of any civil fines assessed against such party as a result
of the conduct complained of by the claimant.

(2) MAXIMUM AWARD.—The amount of punitive damages awarded in a
health care lawsuit may be up to as much as two times the amount of economic
damages awarded or $250,000, whichever is greater. The jury shall not be in-
formed of this limitation.

(¢) No CiviL MONETARY PENALTIES FOR PropuUCTS THAT CompLY WITH FDA
STANDARDS.—

(1) IN GENERAL.—No punitive damages may be awarded against the manu-
facturer or distributor of a medical product based on a claim that such product
caused the claimant’s harm where—

(A)) such medical product was subject to premarket approval or clear-
ance by the Food and Drug Administration with respect to the safety of the
formulation or performance of the aspect of such medical product which
caused the claimant’s harm or the adequacy of the packaging or labeling
of such medical product; and

(i1) such medical product was so approved or cleared; or

(B) such medical product is generally recognized among qualified ex-
perts as safe and effective pursuant to conditions established by the Food
and Drug Administration and applicable Food and Drug Administration
rbe%rulations, including without limitation those related to packaging and la-

eling.

(2) LIABILITY OF HEALTH CARE PROVIDERS.—A health care provider who pre-
scribes a drug or device (including blood products) approved by the Food and
Drug Administration shall not be named as a party to a product liability law-
suit involving such drug or device and shall not be liable to a claimant in a
class action lawsuit against the manufacturer, distributor, or product seller of
such drug or device.

(3) PACKAGING.—In a health care lawsuit for harm which is alleged to re-
late to the adequacy of the packaging or labeling of a drug which is required
to have tamper-resistant packaging under regulations of the Secretary of Health
and Human Services (including labeling regulations related to such packaging),
the manufacturer or product seller of the drug shall not be held liable for puni-
tive damages unless such packaging or labeling is found by the trier of fact by
clear and convincing evidence to be substantially out of compliance with such
regulations.

(4) EXCEPTION.—Paragraph (1) shall not apply in any health care lawsuit
in which—

(A) a person, before or after premarket approval or clearance of such
medical product, knowingly misrepresented to or withheld from the Food
and Drug Administration information that is required to be submitted
under the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 301 et seq.) or
section 351 of the Public Health Service Act (42 U.S.C. 262) that is material
and is causally related to the harm which the claimant allegedly suffered;
or

(B) a person made an illegal payment to an official of the Food and
Drug Administration for the purpose of either securing or maintaining ap-
proval or clearance of such medical product.

SEC. 8. AUTHORIZATION OF PAYMENT OF FUTURE DAMAGES TO CLAIMANTS IN HEALTH
CARE LAWSUITS.

(a) IN GENERAL.—In any health care lawsuit, if an award of future damages,
without reduction to present value, equaling or exceeding $50,000 is made against
a party with sufficient insurance or other assets to fund a periodic payment of such
a judgment, the court shall, at the request of any party, enter a judgment ordering
that the future damages be paid by periodic payments in accordance with the Uni-
form Periodic Payment of Judgments Act promulgated by the National Conference
of Commissioners on Uniform State Laws.
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(b) ApPLICABILITY.—This section applies to all actions which have not been first
set for trial or retrial before the effective date of this Act.

SEC. 9. DEFINITIONS.

In this Act:

(1) ALTERNATIVE DISPUTE RESOLUTION SYSTEM; ADR.—The term “alternative
dispute resolution system” or “ADR” means a system that provides for the reso-
lution of health care lawsuits in a manner other than through a civil action
brought in a State or Federal court.

(2) CLAIMANT.—The term “claimant” means any person who brings a health
care lawsuit, including a person who asserts or claims a right to legal or equi-
table contribution, indemnity or subrogation, arising out of a health care liabil-
ity claim or action, and any person on whose behalf such a claim is asserted
or such an action is brought, whether deceased, incompetent, or a minor.

(3) COLLATERAL SOURCE BENEFITS.—The term “collateral source benefits”
means any amount paid or reasonably likely to be paid in the future to or on
behalf of the claimant, or any service, product or other benefit provided or rea-
sonably likely to be provided in the future to or on behalf of the claimant, as
a result of the injury or wrongful death, pursuant to—

(A) any State or Federal health, sickness, income-disability, accident, or
workers’ compensation law;

(B) any health, sickness, income-disability, or accident insurance that
provides health benefits or income-disability coverage;

(C) any contract or agreement of any group, organization, partnership,
or corporation to provide, pay for, or reimburse the cost of medical, hospital,
dental, or income disability benefits; and

(D) any other publicly or privately funded program.

(4) COMPENSATORY DAMAGES.—The term “compensatory damages” means
objectively verifiable monetary losses incurred as a result of the provision of,
use of, or payment for (or failure to provide, use, or pay for) health care services
or medical products, such as past and future medical expenses, loss of past and
future earnings, cost of obtaining domestic services, loss of employment, and
loss of business or employment opportunities, damages for physical and emo-
tional pain, suffering, inconvenience, physical impairment, mental anguish, dis-
figurement, loss of enjoyment of life, loss of society and companionship, loss of
consortium (other than loss of domestic service), hedonic damages, injury to rep-
utation, and all other nonpecuniary losses of any kind or nature. The term
“compensatory damages” includes economic damages and noneconomic damages,
as such terms are defined in this section.

(5) CONTINGENT FEE.—The term “contingent fee” includes all compensation
to any person or persons which is payable only if a recovery is effected on behalf
of one or more claimants.

(6) EcoNnoMIC DAMAGES.—The term “economic damages” means objectively
verifiable monetary losses incurred as a result of the provision of, use of, or pay-
ment for (or failure to provide, use, or pay for) health care services or medical
products, such as past and future medical expenses, loss of past and future
earnings, cost of obtaining domestic services, loss of employment, and loss of
business or employment opportunities.

(7) HEALTH CARE LAWSUIT.—The term “health care lawsuit” means any
health care liability claim concerning the provision of health care goods or serv-
ices affecting interstate commerce, or any health care liability action concerning
the provision of health care goods or services affecting interstate commerce,
brought in a State or Federal court or pursuant to an alternative dispute resolu-
tion system, against a health care provider, a health care organization, or the
manufacturer, distributor, supplier, marketer, promoter, or seller of a medical
product, regardless of the theory of liability on which the claim is based, or the
number of claimants, plaintiffs, defendants, or other parties, or the number of
c{aims or causes of action, in which the claimant alleges a health care liability
claim.

(8) HEALTH CARE LIABILITY ACTION.—The term “health care liability action”
means a civil action brought in a State or Federal Court or pursuant to an al-
ternative dispute resolution system, against a health care provider, a health
care organization, or the manufacturer, distributor, supplier, marketer, pro-
moter, or seller of a medical product, regardless of the theory of liability on
which the claim is based, or the number of plaintiffs, defendants, or other par-
ties, or the number of causes of action, in which the claimant alleges a health
care liability claim.

(9) HEALTH CARE LIABILITY CLAIM.—The term “health care liability claim”
means a demand by any person, whether or not pursuant to ADR, against a
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health care provider, health care organization, or the manufacturer, distributor,
supplier, marketer, promoter, or seller of a medical product, including, but not
limited to, third-party claims, cross-claims, counter-claims, or contribution
claims, which are based upon the provision of, use of, or payment for (or the
failure to provide, use, or pay for) health care services or medical products, re-
gardless of the theory of liability on which the claim is based, or the number
of plaintiffs, defendants, or other parties, or the number of causes of action.

(10) HEALTH CARE ORGANIZATION.—The term “health care organization”
means any person or entity which is obligated to provide or pay for health bene-
fits under any health plan, including any person or entity acting under a con-
tract or arrangement with a health care organization to provide or administer
any health benefit.

(11) HEALTH CARE PROVIDER.—The term “health care provider” means any
person or entity required by State or Federal laws or regulations to be licensed,
registered, or certified to provide health care services, and being either so li-
censed, registered, or certified, or exempted from such requirement by other
statute or regulation.

(12) HEALTH CARE GOODS OR SERVICES.—The term “health care goods or
services” means any goods or services provided by a health care organization,
provider, or by any individual working under the supervision of a health care
provider, that relates to the diagnosis, prevention, or treatment of any human
disease or impairment, or the assessment of the health of human beings.

(13) MALICIOUS INTENT TO INJURE.—The term “malicious intent to injure”
means intentionally causing or attempting to cause physical injury other than
providing health care goods or services.

(14) MEDICAL PRODUCT.—The term “medical product” means a drug or de-
vice intended for humans, and the terms “drug” and “device” have the meanings
given such terms in sections 201(g)(1) and 201(h) of the Federal Food, Drug and
Cosmetic Act (21 U.S.C. 321), respectively, including any component or raw ma-
terial used therein, but excluding health care services.

(15) NONECONOMIC DAMAGES.—The term “noneconomic damages” means
damages for physical and emotional pain, suffering, inconvenience, physical im-
pairment, mental anguish, disfigurement, loss of enjoyment of life, loss of soci-
ety and companionship, loss of consortium (other than loss of domestic service),
hedonic damages, injury to reputation, and all other nonpecuniary losses of any
kind or nature.

(16) PUNITIVE DAMAGES.—The term “punitive damages” means damages
awarded, for the purpose of punishment or deterrence, and not solely for com-
pensatory purposes, against a health care provider, health care organization, or
a manufacturer, distributor, or supplier of a medical product. Punitive damages
are neither economic nor noneconomic damages.

(17) RECOVERY.—The term “recovery” means the net sum recovered after
deducting any disbursements or costs incurred in connection with prosecution
or settlement of the claim, including all costs paid or advanced by any person.
Costs of health care incurred by the plaintiff and the attorneys’ office overhead
costs or charges for legal services are not deductible disbursements or costs for
such purpose.

(18) STATE.—The term “State” means each of the several States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam,
American Samoa, the Northern Mariana Islands, the Trust Territory of the Pa-
cific Islands, and any other territory or possession of the United States, or any
political subdivision thereof.

10. EFFECT ON OTHER LAWS.

(a) VACCINE INJURY.—

(1) To the extent that title XXI of the Public Health Service Act establishes
a Federal rule of law applicable to a civil action brought for a vaccine-related
injury or death—

(A) this Act does not affect the application of the rule of law to such
an action; and

(B) any rule of law prescribed by this Act in conflict with a rule of law
of such title XXI shall not apply to such action.

(2) If there is an aspect of a civil action brought for a vaccine-related injury
or death to which a Federal rule of law under title XXI of the Public Health
Service Act does not apply, then this Act or otherwise applicable law (as deter-
mined under this Act) will apply to such aspect of such action.

(b) OTHER FEDERAL LAW.—Except as provided in this section, nothing in this
shall be deemed to affect any defense available to a defendant in a health care

lawsuit or action under any other provision of Federal law.
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SEC. 11. STATE FLEXIBILITY AND PROTECTION OF STATES’ RIGHTS.

(a) HEALTH CARE LAWSUITS.—The provisions governing health care lawsuits set
forth in this Act preempt, subject to subsections (b) and (c), State law to the extent
that State law prevents the application of any provisions of law established by or
under this Act. The provisions governing health care lawsuits set forth in this Act
supersede chapter 171 of title 28, United States Code, to the extent that such chap-
ter—

(1) provides for a greater amount of damages or contingent fees, a longer
period in which a health care lawsuit may be commenced, or a reduced applica-
bility or scope of periodic payment of future damages, than provided in this Act;
or

(2) prohibits the introduction of evidence regarding collateral source bene-
fits, or mandates or permits subrogation or a lien on collateral source benefits.
(b) PROTECTION OF STATES’ RIGHTS.—Any issue that is not governed by any pro-

vision of law established by or under this Act (including State standards of neg-
ligence) shall be governed by otherwise applicable State or Federal law. This Act
does not preempt or supersede any law that imposes greater protections (such as
a shorter statute of limitations) for health care providers and health care organiza-
tions from liability, loss, or damages than those provided by this Act.

(c) STATE FLEXIBILITY.—No provision of this Act shall be construed to preempt—

(1) any State statutory limit (whether enacted before, on, or after the date
of the enactment of this Act) on the amount of compensatory or punitive dam-
ages (or the total amount of damages) that may be awarded in a health care
lawsuit, whether or not such State limit permits the recovery of a specific dollar
amount of damages that is greater or lesser than is provided for under this Act,
notwithstanding section 4(a); or

(2) any defense available to a party in a health care lawsuit under any
other provision of State or Federal law.

SEC. 12. APPLICABILITY; EFFECTIVE DATE.

This Act shall apply to any health care lawsuit brought in a Federal or State
court, or subject to an alternative dispute resolution system, that is initiated on or
after the date of the enactment of this Act, except that any health care lawsuit aris-
ing from an injury occurring prior to the date of the enactment of this Act shall be
governed by the applicable statute of limitations provisions in effect at the time the
injury occurred.

PURPOSE AND SUMMARY

The costs of the tort system are predicted to soon swamp the na-
tional economy,! and already a national insurance crisis is rav-
aging the nation’s essential health care system. Medical profes-
sional liability insurance rates have skyrocketed, causing major in-
surers to drop coverage or raise premiums to unaffordable levels.
Doctors and other health care providers have been forced to aban-
don patients and practices, particularly in high-risk specialties

1See Michael Freedman, “The Tort Mess” Forbes (May 13, 2002) (“In the next few years, pre-
dicts insurance consultancy Tillinghast-Towers Perrin, tort costs could increase twice as fast as
the economy, going from $200 billion last year to $298 billion, or 2.4% of GDP, by 2005. Since
1994 the average jury award in tort cases as a whole has tripled to $1.2 million, in medical
malpractice it has tripled to $3.5 million and in product liability cases it has quadrupled to $6.8
million, according to just released data from Jury Verdict Research.”). Also, according to the
Council of Economic Advisers, “the United States tort system is the most expensive in the world,
more than double the average cost of other industrialized nations . . . To the extent that tort
claims are economically excessive, they act like a tax on individuals and firms . . . With esti-
mated annual direct costs of nearly $180 billion, or 1.8 percent of GDP, the U.S. tort liability
system is the most expensive in the world, more than double the average cost of other industri-
alized nations that have been studied. This cost has grown steadily over time, up from only 1.3
percent of GDP in 1970, and only 0.6 percent in 1950.” Council of Economic Advisers, “Who Pays
for Tort Liability Claims? An Economic Analysis of the U.S. Tort Liability System” (April 2002)
at 1-2.
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such as emergency medicine2 and obstetrics and gynecology.3
Women are being particularly hard hit, as are low-income neigh-
borhoods and rural areas. Soaring premiums have also left medical
schools reeling, and small medical schools are particularly vulner-
able.* And according to the Department of Health and Human
Services:

Doctors who would volunteer their time to provide care in free
clinics and other volunteer organizations, or who would volun-
teer their services to the Medical Reserve Corps, are afraid to
do so because they do not have malpractice insurance. This
makes it more difficult for clinics to provide care to low-income
patients. The clinics must spend their precious resources to ob-
tain their own coverage, and have less money available to pro-
vide care to people who need it. The proportion of physicians
in the country providing any charity care fell from 76% to 72%
between 1997 and 1999 alone, increasing the need for doctors
willing to volunteer their services.

According to the Associated Press, the current medical profes-
sional liability premium crisis has also prevented doctors from con-
ducting charity missions. é

The current crisis was summarized in TIME magazine as follows:

In some states, hospitals are closing entire clinics and rural
communities are losing their only practitioners. Mercy Hospital
of Philadelphia closed its maternity ward after annual insur-
ance premiums for its group of four hospitals swelled to $22
million, from $7 million in 2000. In Arizona one woman gave

2See Patricia Neighmond, National Public Radio, “All Things Considered” Analysis—High
Cost of Malpractice Insurance in Nevada is Causing Some Physicians to Stop Practicing Trauma
Medicine or Leave the State (April 3, 2002) (“NEIGHMOND: . Some doctors have stopped
practicing emergency medicine because they can no longer afford malpractice insurance . .
[Sltate law requires a certain number of emergency physicians and specialists to be on call 24
hours a day 7 days a week. And if the Trauma Center can’t comply, it could be shut down. If
that happens [,] critically injured patients would have to be sent to trauma centers in nearby
states. Dr. CARRISON: Some patients are going to die that wouldn’t die, and that extra time,
that’s what saves lives. Time saves lives. The quicker you’re at the trauma center, the better
chance you have of survival.”).

3In a March 7, 2002 release, the American College of Obstetricians and Gynecologists
(“ACOG”) states that “the meteoric rise in liability premiums threatens women’s access to
[health] care.” ACOG continues that “[e]xperience demonstrates that obstetric providers—when
confronted with substantially higher costs for liability coverage—will stop delivering babies, re-
duce the number they do deliver, and further cut back, or eliminate, care for high-risk patlents
the uninsured, and the underinsured .

4See Myrle Croasdale “Rocketing 11ab111ty rates squeeze medical schools,” American Medical
News (May 20, 2002) (“The University of Nevada School of Medicine in Reno could be forced
to close if it can’t find affordable liability insurance by June 30. In West Virginia, Marshall Uni-
versity’s Joan C. Edwards School of Medicine in Huntington has cut its pathology program and
is trimming resident class size. Pennsylvania State University College of Medicine in Hershey
is cutting faculty salaries, which will make it hard to land top researchers . . . [According to]
Jordan J. Cohen, MD, president of the Assn. of American Medical Colleges, . . . ‘I think it’s
adding to the view that medicine is plagued by liability costs and is constantly on the defensive,
Dr. Cohen says. ‘I wonder how many students are not even considering medicine because of the
changes that have occurred.””).

5Department of Health and Human Services, “Confronting the New Health Care Crisis: Im-
proving Health Care Quality and Lowering Costs by Fixing Our Medical Liability System” (July
24, 2002) at 4 (citing Center for Health Systems Change “An Update on the Community Track-
ing Study, A Focus on the Changing Health System,” Issue Brief No. 18 (February 1999)).

6See “Doctors say insurance costs force them to cut charity work,” The Associated Press (Au-
gust 26, 2002) (Local doctors say the high cost of medical malpractlce insurance is having the
secandary effect of curbing their ability to do charitable work. A physicians group last month
canceled an annual trip to poorer regions of Appalachia after being unable to sign up enough
doctors . . . “We’ve gone every year for several years. We take supplies, many types of special-
ists, and we treat people there,” said Theresa Chin, assistant to and wife of Dr. Victorino Chin
of I—(Iioly Family Health Clinic. “None of the doctors want to go because they are afraid of being
sued.”)
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birth by the side of the road before she reached the only re-
maining maternity ward in an area of 6,000 sq. mi. The sole
trauma center in Las Vegas closed for 10 days in July, forcing
critically injured patients to be helicoptered to California or
treated in ill-equipped local emergency rooms.

Sommer Hollingsworth, president of the Nevada Develop-
ment Authority, which works to attract employers to southern
Nevada, observed that of about 350 firms his group sought to
recruit over the past year, “we’ve never had anyone ask about
the nuclear waste at Yucca Mountain, but client after client
wants to know what we are going to do about the doctor situa-
tion. The quality of the medical system plays a big role for
companies choosing to relocate.”

Nevada has been especially hard hit because it’s one of the
states with the sharpest rise in malpractice costs. But those
costs are climbing nationwide. According to one study, from
1999 to 2000 the median plaintiff’s jury award in medical-mal-
practice cases increased 43%, from $700,000 to $1 million. Last
year the MIIX Group, an insurer in 24 states, saw 26 claim
payments of more than $1 million. This year it has faced an
average of one new $1 million-plus claim every week . . .

Because their reimbursement rates are often fixed by con-
tracts with HMOs and managed-care groups, doctors cannot
readily pass on their increased costs. To pay higher insurance
premiums, some doctors have cut back on staff. But others are
dropping high-risk specialties or retiring early. “I would be
working just to pay my malpractice costs,” said Debra Wright,
a Las Vegas obstetrician who took a leave of absence this
spring to avoid a premium increase to $180,000, from $50,000
last year. She hopes to resume her work if rates go down.
Cheryl Edwards has stopped her obstetrics practice altogether
and moved from Las Vegas to Los Angeles for a gynecology and
cosmetic-surgery practice. “I was getting up in the middle of
the night and losing money with every baby I delivered.”

Reformers point to California, where jury awards for non-
economic damages, such as pain and suffering, are capped at
$250,000 and malpractice rates have held relatively steady
over the past year. With tort reform, says Ron Neupauer, a
vice president of Medical Insurance Exchange of California,
“you don’t have the emotion-laden blockbuster verdicts.” . . .
Even when tort reforms are put in place, they can take time
to bite. In Nevada, where liability caps were passed last
month, most insurers have declined to lower rates until they
see the change reflected on their balance sheets, which could
take years. They may have a point: courts in six states have
struck down as unconstitutional limits on a jury’s ability to de-
termine damages in malpractice cases, and lawyers in Nevada
are readying a case against the new limits.

While the interest groups jockey, access to the courts is less
urgent for most people than access to a doctor. After calling
every day for weeks, Elizabeth Gromny finally persuaded her
obstetrician to handle her delivery, but only because another
patient in military service had been transferred out of state.
But complications have forced Gromny to visit specialists, and
many specialists have also posted signs in their offices warning
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that the insurance crisis might force them to close their doors.
“m constantly worried about what could happen,” says
Gromny. “When you’re pregnant, the last thing you want to
have to worry about is your doctor.””

The current crisis has been caused by increasingly escalating
“mega-verdicts.” According to the Department of Health and
Human Services:

The number of mega-verdicts is increasing rapidly. The aver-
age award rose 76% from 1996-1999. The median award in
1999 was $800,000, a 6.7% increase over the 1998 figure of
$750,000; and between 1999 and 2000, median malpractice
awards increased nearly 43%. Specific physician specialties
have seen disproportionate increases, especially those who de-
liver babies. In the small proportion of cases where damages
were awarded, the median award in cases involving obstetri-
cians and gynecologists jumped 43% in 1 year, from $700,000
in 1999 to $1,000,000 in 2000. The number of million dollar
plus awards has increased dramatically in recent years. In the
period 1994-1996, 34% of all verdicts that specified damages
assessed awards of $1 million or more. This increased by 50%
in 4 years; in 1999-2000, 52% of all awards were in excess of
$1 million. There have been 21 verdicts of $9 million or more
in Mississippi since 1995—one of $100,000,000. Before 1995
there had been no awards in excess of $9,000,000. These mega-
awards for non-economic damages have occurred (as would be
expected) in states that do not have limitations on the amounts
that can be recovered . . . Mirroring the increase in jury
awards, settlement payments have steadily risen over the last
two decades. The average payment per paid claim increased
from approximately $110,000 in 1987 to $250,000 in 1999. De-
fense expenses per paid claim increased by $24,000 over the
same period. 8

H.R. 4600 (the HEALTH Act), modeled after California’s quarter-
century old and highly successful health care litigation reforms, ad-
dresses the current crisis and will make health care delivery more
accessible and cost-effective in the United States. California’s Med-
ical Injury Compensation Reform Act (“MICRA”), which was signed
into law by Governor Jerry Brown, has proved immensely success-
ful in increasing access to affordable medical care. Overall, accord-
ing to data of the National Association of Insurance Commis-
sioners, the rate of increase in medical professional liability pre-
miums in California since 1976 has been a very modest 167%,
whereas the rest of the United States have experienced a 505%
rate of increase, a rate of increase 300% larger than that experi-
enced in California.® As the Los Angeles Times reported, “Accord-

7Laura Bradford, “Out of Medicine; As premiums soar for malpractice insurance, doctors get
harder to find,” TIME (September 16, 2002).

8 Department of Health and Human Services, “Confronting the New Health Care Crisis: Im-
proving Health Care Quality and Lowering Costs by Fixing Our Medical Liability System” (July
24, 2002) at 9-10.

9The following comments by the Democratic Vice Chairman of the U.S. Commission on Civil
Rights, Planned Parenthood of Los Angeles, and the AIDS Health Care Foundation have been
transcribed from a CD-ROM that includes videotaped interviews with supporters of California’s
health care litigation reforms, on which the HEALTH Act is modeled. The CD-ROM, entitled
“MICRA: Keeping Health Care Available and Affordable,” was compiled by Californians Allied
for Patient Protection:
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ing to data for 2000 from the National Association of Insurance
Commissioners, insurers spent a smaller percentage of premiums
collected—45.8%—in California to pay claims against medical pro-
viders than the national average of 80.9%.” 10

Two Stanford University economists have also concluded that di-
rect medical care litigation reforms—including caps on non-eco-

Comments by Cruz Reynoso, Democratic Vice Chairman of the U.S. Commission on Civil Rights
(appointed by former Senate Majority Leader George Mitchell in 1993), Professor of Law at
UCLA, and former Justice of the California Supreme Court:

“Medical insurance has been going up. I think there’s no question that what the legisla-
ture did and continues to do has had an influence on keeping those expenses down and
that’s a very important public policy obviously for the state. The litigation as I've seen
it as a lawyer, and as a judge, and as a law professor is filed for its settlement value
and therefore, and particularly if you have at the end of the line the possibly of punitive
damages, of high damages aside from the punitive damages, there’s a great incentive
to try to settle the matter and so there could easily be a quite adverse ramification for
the whole industry . . . Publicly-funded medical centers were very supportive of the
continued protection of MICRA because if their own insurance rates would go up they
would be less able to serve the poor. I think that’s very much a matter in the mix that
the legislature should take into account . . . I think that folks ought to have access
to the courts and I think we need a balance of having access and yet in such a way
that it won’t be a negative for the interests of society. I personally have favored having
as much access to the courts as possible, but at the same time you have to be careful
that it doesn’t do so in a way that is destructive, for example, in the medical field, de-
structive of the ability of society to respond to the medical needs of the people. I think
MICRA has tried very hard to reach a balance between the interests that plaintiffs
have in going into court and the public policy that we’ve long had in California, and
in our country, and the interest of providing reasonable insurance and medical atten-
tion.”

Comments by Nancy Sasaki, President and CEO of Planned Parenthood, Los Angeles:

“A lot of times Planned Parenthood is seen as the primary provider for women . . . If
the caps [on non-economic damages] in MICRA were to be increased, you actually would
begin to see kind of a domino effect. One of the primary areas that would be of concern
to us is how that would affect prenatal care and obstetric care. If insurance costs for
the physicians go up they typically will then, as any business would, look at what serv-
ices are their highest risks, which services are costing them the most, and they may
no longer provide that. And that’s happened in the past, where physicians have stopped
providing obstetric care because of costs. If that were to happen, with our prenatal pro-
gram, we would have no place to send women for deliveries. We don’t do deliveries our-
selves, we need a physician who’s a certified ob-gyn to provide those, and if we have
no place to send them, they’ll end up in the emergency rooms of the hospltals delivering
with no continuity of care, not knowing the doctor that they’re going into, and that’s
another issue that we've really fought to try and reduce is emergency care for routine
types of care that should be able to be provided by a physician. So in that sense, pre-

natal care would be affected. Our own insurance costs could possibly go up . . . so [if]
our costs go up that means that we may not be able to serve as many people as we
currently serve and therefore you have greater problems with access to care . . . It’s

a serious threat to Planned Parenthood because when I sit behind my desk the things
that I'm thinking about are those things that are happening in the environment that
affect our ability to provide care for women in Los Angeles county.”
Comments by Donna Stidham, Director of Managed Care and Patient Services, AIDS Health
Care Foundation:

“The under-served and the unserved patients tend to be people of color, tend to be
women, tend to be people that don’t have the resources, and statistics are showing us
that is where the [AIDS] epidemic is moving . . . They desperately need the care. [An]
increase in the MICRA cap . . . would increase our premiums phenomenally. In a sin-
gle clinic setting it could probably increase their premiums maybe twenty or thirty
thousand dollars. For multiple physicians, I'd hate to even guess, but it’d be in the hun-
dreds of thousands, which would take away from direct patient care because that’s
where our dollars go is in caring for the patients, paying for their medications, paying
for their outpatient services, paying for the physicians to care for them, and the nurses
to care for them. So it would directly take away from care, from the patients. You'd
see us perhaps not being able to admit all types of patlents Right now we can take
any kind of patient, whether they have the ability to pay or not. It would force us to
look at taking patients that only have a third party insurer, maybe not even taking
some of the patients that have third party insurers because their reimbursement rate
wasn’t high enough, such as Medicare or Medicare. We’d have to make those sort of
hard decisions, and if you make those decisions youre cutting out exactly the people
it’s our mission to serve. And there are still large awards for patients who've been
harmed. But the pain and suffering, that’s where it used to be out of control here [in
Californial.”
10Edwin Chen, “Curb Malpractice Suits to Fix ‘Badly Broken’ System, Bush Says” The Los
Angeles Times (July 26, 2002) at A30.
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nomic damage awards—generally reduce the growth of malpractice
claims rates and insurance premiums, and reduce other stresses on
doctors that may impair the quality of medical care.l By incor-
porating MICRA’s time-tested reforms at the Federal level, the
HEALTH Act will make medical malpractice insurance affordable
again, encourage health care practitioners to maintain their prac-
tices, and reduce health care costs for patients. Its enactment will
particularly help traditionally under-served rural and inner city
communities, and women seeking obstetrics care. 12

11 See Daniel P. Kessler and Mark B. McClellan, “The Effects of Malpractice Pressure and Li-
ability Reforms on Physicians’ Perceptions of Medical Care,” 60 Law and Contemporary Prob-
lems 1:81-106 (1997), at 105 (“[Plhysicians from states enacting liability reforms that directly
reduce malpractice pressure experience lower growth over time in malpractice claims rates and
in real malpractice insurance premiums. [Also], physicians from reforming states report s1gn1ﬁ—
cant relative declines in the perceived impact of malpractice pressure on practice patterns.”).

12The Association of Obstetricians and Gynecologists (“ACOG”) recently issued a “Red Alert”
on May 6, 2002, listing nine states in which obstetricians and gynecologists are leaving their
professions due to unaffordable professional liability rates caused by a lack of litigation reforms:
Florida: This state has the highest average premium for ob-gyns in the nation, at $158,000 per
year in 2000. But in certain areas, notably Dade County, rates can soar to $208 949. Ob-gyns
in this state are more likely than their colleagues in other states to no longer practice obstetrics.
The liability situation has been so chronic in Florida, that during the crisis of the 1980’s, the
state began to allow doctors to “go bare” (not have hablhty coverage) as long as they could post
bond or prove ability to pay a judgment of up to $250,000

Mississippi: Liability premiums for obstetrical care rose from 20% to 400% in 2001 Certain
countles are known for being liability “hot spots,” notorious for high jury awards. “Forum shop-
ping” by plaintiffs’ attorneys—to file cases in high-award counties no matter where the medical
case originated—is becoming more common. Most serious of all: the state suffers from a chronic
shortage of medical care in rural areas. Few cities under 20,000 have physicians delivering ba-
bies. Yazoo City—pop. 14,550—has no one practicing obstetrics.

Nevada: The St. Paul Companies, Inc., which dropped its medical liability coverage in the last
year, had insured 54% of Nevada’s ob- -gyns. Physicians are rushing to find available or afford-
able insurance. The University of Nevada Medical Center may lose its medical liability coverage
as of July 1. The state ranks 5th among states in the highest physician liability premium (at
$94,820 per year) but only 47th out of 50 states in the number of physicians for its population.
Las Vegas could lose as many as 10% of its physicians in the coming year. A survey of ob-gyns
in Clark County found that 42.3% were now making plans to leave the state, if the crisis was
not resolved in a few months: 6 out of 10 ob-gyns say they would stop obstetrics.

New Jersey: Three medical liability insurance companies will stop insuring NJ doctors in 2002
for financial reasons. The state’s two largest medical liability insurers have stated they cannot
pick up all the extra business and are rejecting doctors they deem high risk. The president of
the New Jersey Hospital Association says that rising medical liability premiums are a “wake-
up call” that the state may lose doctors. Hospital premiums have risen 250% over the last 3
years. Sixty-five percent of hospital facilities report they are losing physicians due to liability
insurance costs.

New York: The state is second only to Florida in the cost of liability insurance for ob-gyns
($144,973 per year in 2000), and is renowned for higher jury verdict amounts. (There is no upper
limit on noneconomic damages in jury verdicts.) Attempts to pass a no-fault compensation pro-
gram for birth-related injuries—similar to laws in VA and FL—have been unsuccessful. Accord-
ing to Insurance analysts, the majority of physicians may see a 20% hike in premium costs be-
ginning July 1, 2002. NY is presently faced with a shortage of ob care in certain rural regions.

Pennsylvania: The state is the second highest in the nation for total payouts for medical liabil-
ity—$352 million in fiscal year 2000, or nearly 10% of the national total. Despite some tort re-
form measures passed by the state legislature this past winter, ob-gyns were disappointed the
measures did not provide more relief. The state abandoned its provision of a catastrophic loss
fund. South Philadelphia is losing its only maternity ward: Methodist Hospital has announced
that after a century of service, its labor and delivery ward would be closing by June 30, 2002,
due to rising costs of medical liability insurance.

Texas: In parts of the state, premiums have soared to $160,746 a year. Premiums can vary wide-
ly across the state, with some regions less affected than others by cost increases. The Texas
Medical Association expects premiums for 2002 to increase by 30% to 200%. According to the
Texas Attorney General John Cornyn, Texas doctors are two times as likely to be sued as their
colleagues across the country. Preliminary results of a recent Texas Medical Association survey
indicate that more than half of responding physicians, including those in the prime of their ca-
reers, are considering early retirement because of the state’s medical liability problems.

Washington: In late 2001, the second largest insurance carrier in the state announced it was
withdrawing from the medical liability market in Washington: the decision impacted about
1,500 physicians. In 2001, insurance premiums for many physicians increased 55% or more from
the year before, and ranged from $34,000-$59,000 per year. Some Tacoma specialists reported
300% increases in premiums. Unlike California, Washington currently has no cap on non-
economic damages in medical liability cases.
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MICRA’s reforms, which have been the law in California for 25
years, include a $250,000 cap on noneconomic damages, limits on
the contingency fees lawyers can charge; authorization for defend-
ants to introduce evidence showing the plaintiff received compensa-
tion for losses from outside sources (to prevent double recoveries);
and authorization for courts to require periodic payments for future
damages instead of lump sum awards that prevent bankruptcies in
which plaintiff's would receive only pennies on the dollar. The
HEALTH Act also includes provisions creating a “fair share” rule,
by which damages are allocated fairly, in direct proportion to fault,
and reasonable guidelines—but not caps—on the award of punitive
damages. Finally, the HEALTH Act will accomplish reform without
in any way limiting compensation for 100% of plaintiffs’ economic
losses (anything to which a receipt can be attached), including their
medical costs, their lost wages, their future lost wages, rehabilita-
tion costs, and any other economic out of pocket loss suffered as the
result of a health care injury. The HEALTH Act also does not pre-
empt any State law that otherwise caps damages.

Enactment of the HEALTH Act will not result in more medical
malpractice cases being brought in Federal court. The Supreme
Court has held that a “federal standard” does not confer Federal
question jurisdiction in the absence of Congressional creation of a
Federal cause of action. 13 Consequently, medical malpratice cases
under the HEALTH Act could continue to be brought in state court.

Finally, many state supreme courts have judicially nullified rea-
sonable litigation management provisions enacted by state legisla-
tures, many of which sought to address the crisis in medical profes-
sional liability that reduces patients’ access to health care.* Con-

West Virginia: The state is known for high jury verdict awards, and unaffordable insurance
rates could fuel an exodus of doctors from the state. A majority of the state is already classified
as medically underserved and cannot afford to lose physicians. Yet an informal ACOG survey
found that half of all ob-gyn residents and two-thirds of ob-gyns in private practice plan to leave
the state if the crisis is not resolved.

ACOG has also noted that “In three other states—Ohio, Oregon, and Virginia—a crisis is
brewing, while four other states—Connecticut, Illinois, Kentucky and Missouri—should be
watched for mounting problems . . .” ACOG News Release, “Nation’s Obstetrical Care Endan-
gered by Growing Liability Insurance Crisis” (May 6, 2002).

13 See Merrell Dow Pharm. Inc. v. Thompson, 478 U.S. 804, 813 (1986).

14 Alabama—Clark and Halliburton Industrial Services Division v. Container Corp. of Amer-
ica, 589 So. 2d 184 (Ala. 1991) (statute allowing for periodic payments of personal injury awards
over $150,000 held unconstitutional under state constitution); Henderson v. Alabama Power Co.,
627 So. 2d 878 (Ala. 1993) (statute setting $250,000 limit on punitive damages awards held un-
constitutional under state constitution); Moore v. Mobile Infirmary Association, 592 So. 2d 156
(Ala. 1991) (statute setting $400,000 limit on noneconomic damages awards in health care liabil-
ity actions held unconstitutional under state constitution); Smith v. Schulte, 671 So. 2d 1334
(Ala.) (1987 statute setting $1 million aggregate limit on damages awards in health care liability
actions held unconstitutional under state constitution), cert. denied, 517 U.S. 1220 (1996); Alas-
ka—Turner Construction Co., Inc. v. Scales, 752 P.2d 467 (Alaska 1988) (6-year statute of repose
on suits filed against design professionals held unconstitutional under state constitution); Ari-
zona—Anson v. American Motors Co., 747 P.2d 581 (Ariz. App. 1987) (2-year statute of limita-
tions for wrongful death actions, with accrual at time of death, held unconstitutional under state
constitution); Barrio v. San Manuel Division Hospital For Magma Copper Co., 692 P.2d 280
(Ariz. 1984) (statute of limitations which required minor injured when below age of seven to
bring action for medical malpractice by the time she reached age ten held unconstitutional
under state constitution); Hazine v. Montgomery Elevator Co., 861 P.2d 625 (Ariz. 1993) (12-year
product liability statute of repose held unconstitutional under state constitution); Kenyon v.
Hammer, 688 P.2d 961 (Ariz. 1984) (3-year statute of limitations for wrongful death claim held
unconstitutional under state constitution); Colorado—Austin v. Litvak, 682 P.2d 41 (Colo. 1984)
(3-year statute of repose in medical malpractice actions held unconstitutional under state con-
stitution insofar as the statute applied to persons whose claims were based on negligent mis-
diagnosis); Florida—Smith v. Department of Insurance, 507 So. 2d 1080 (Fla. 1987) (statute set-
ting $450,000 limit on noneconomic damages awards held unconstitutional under state constitu-
tion); Georgia—Denton v. Con-Way Southern Express, Inc., 402 S.E.2d 269 (Ga. 1991) (statute
authorizing admission of collateral sources of recovery available to plaintiffs seeking special

Continued
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damages for tortious injury held unconstitutional under state constitution); Illinois—Best v.
Taylor Machine Works, Inc., 689 N.E.2d 1057 (I1l. 1997) (Civil Justice Reform Amendments of
1995’s $500,000 limit on noneconomic damages award and abolition of joint liability held uncon-
stitutional under state constitution); Indiana—>Martin v. Richey, 711 N.E.2d 1273 (Ind. 1999)
(2-year occurrence-based statute of limitations as applied to plaintiff was held unconstitutional
under state constitution); Van Dusen v. Stotts, 712 N.E.2d 491 (Ind. 1999) (same); Harris v. Ray-
mond, 715 N.E.2d 388 (Ind. 1999) (same); Kansas—Farley v. Engelken, 740 P.2d 1058 (Kan.
1987) (abrogation of collateral source rule in health care liability actions held unconstitutional
under state constitution); Kansas Malpractice Victims Coalition v. Bell, 757 P.2d 251 (Kan.
1988) (Kansas Health Care Provider Insurance Availability Act provisions setting $1 million
limit on aggregate damages in health care liability actions and provision requiring annuity for
payments for future economic loss in all health care liability actions held unconstitutional under
state constitution); Thompson v. KFB Insurance Co., 850 P.2d 773 (Kan. 1993) (statute allowing
evidence of collateral source benefits where claimant demands judgment for damages in excess
of $150,000 held unconstitutional under state constitution); Kentucky—McCollum v. Sisters of
Charity of Nazareth Health Corp., 799 S.W.2d 15 (Ky. 1990) (5-year statute of repose for health
care liability actions held unconstitutional under state constitution); O’Bryan v. Hedgespeth, 892
S.W.2d 571 (Ky. 1995) (statute allowing admission of evidence of collateral source payments in
personal injury actions held unconstitutional under state constitution); Williams v. Wilson, 972
S.W.2d 260 (Ky. 1998) (1988 punitive damages reform statute requiring a plaintiff to show that
the defendant acted with “flagrant indifference to the rights of the plaintiff and with a subjec-
tive awareness that such conduct will result in human death or bodily harm” as a predicate
for punitive damages liability held unconstitutional under state constitution); Missouri—
Strahler v. St. Luke’s Hospital, 706 S.W.2d 7 (Mo. 1986) (statute of limitations for health care
liability actions held unconstitutional under state constitution insofar as the statute applied to
minors); New Hampshire—Brannigan v. Usitalo, 587 A.2d 1232 (N.H. 1991) (statute limiting
recovery for noneconomic loss to $875,000 in personal injury actions held unconstitutional under
state constitution); Heath v. Sears, Roebuck & Co., 464 A.2d 288 (N.H. 1983) (12-year statute
of repose and 3-year statute of limitations for product liability actions held unconstitutional
under state constitution); North Dakota—Hanson v. Williams County, 389 N.W.2d 319 (N.D.
1986) (10-year product liability statute of repose held unconstitutional under state constitution);
Ohio—Adamsky v. Buckeye Local School District, 653 N.E.2d 212 (Ohio 1995) (2-year statute
of limitations for personal injury actions against political subdivisions held unconstitutional
under state constitution, as applied to minors); Crowe v. Owens Corning Fiberglas, 718 N.E.2d
923 (Ohio 1999) (limitation on punitive damages held unconstitutional under state constitution);
Gaines v. Preterm-Cleveland, Inc., 514 N.E.2d 709 (Ohio 1987) (health care liability statute of
repose held unconstitutional under state constitution as applied to adult litigants who, following
discovery, did not have adequate time to file actions); Galayda v. Lake Hospital Systems, Inc.,
644 N.E.2d 298 (Ohio 1994) (statute requiring periodic payments of future damages awards in
medical malpractice suits held unconstitutional under state constitution), reconsideration de-
nied, 644 N.E.2d 1389 (Ohio), cert. denied sub nom. Damian v. Galayda, 516 U.S. 810 (1995);
Gladon v. Greater Cleveland Regional Transit Authority, 1994 WL 78468 (Ohio App. Mar. 10,
1994) ($250,000 limit on noneconomic damages awards held unconstitutional under state con-
stitution), rev’d on other grounds, 662 N.E.2d 287 (Ohio 1996); Hardy v. VerMeulen, 512 N.E.2d
626 (Ohio 1987) (statute barring health care liability claims brought more than 4 years after
act or omission constituting alleged malpractice occurred, as applied to bar claims of health care
liability plaintiffs who did not know or could not have known of their injuries, held unconstitu-
tional under state constitution), cert. denied, 484 U.S. 1066 (1988); Mominee v. Scherbarth, 503
N.E.2d 717 (Ohio 1986) (statute which required health care liability actions to be brought within
1 year from date cause of action accrued, or 4 years from date alleged malpractice occurred,
whichever came first, held unconstitutional under state constitution insofar as the statute ap-
plied to minors); Morris v. Savoy, 576 N.E.2d 765 (Ohio 1991) ($200,000 limit on general dam-
ages in health care liability actions held unconstitutional under state constitution); Schwan v.
Riverside Methodist Hospital, 452 N.E.2d 1337 (Ohio 1983) (statute of limitations for health care
liability actions, as it applied to minors, held unconstitutional under state constitution); Sorrell
v. Thevenir, 633 N.E.2d 504 (Ohio 1994) (statute providing offset of collateral source benefits
received by plaintiff held unconstitutional under state constitution); Samuels v. Coil Bar Corp.,
579 N.E.2d 558 (Ohio Cm. Pl. 1991) (same as applied to wrongful death actions); Oregon—
Lakin v. Senco Products, Inc., 987 P.2d 463 (Or. 1999) ($500,000 limit on noneconomic damages
in personal injury and wrongful death actions arising out of common law held unconstitutional
under state constitution); Rhode Island—Kennedy v. Cumberland Engineering Co., Inc., 471
A.2d 195 (R.I. 1984) (10-year statute of repose for product liability actions held unconstitutional
under state constitution); South Dakota—Knowles v. Federal, 544 N.W.2d 183 (S.D. 1996) ($1
million aggregate limit on economic and noneconomic damages in health care liability actions
held unconstitutional under state constitution, but more limited statute capping noneconomic
damages awards in health care liability actions at $500,000 remained in effect); Texas—Lucas
v. Federal, 757 S.W.2d 687 (Tex. 1988) ($500,000 aggregate limit on damages in health care li-
ability actions held unconstitutional under state constitution); Nelson v. Krusen, 678 S.W.2d 918
(Tex. 1984) (2-year statute of limitations for medical malpractice actions held unconstitutional
under state constitution); Utah—Berry v. Beech Aircraft Corp., 717 P.2d 670 (Utah 1985) (stat-
ute of repose barring product liability claims 6 years after of purchase or 10 years after date
of manufacture of product held unconstitutional under state constitution); Lee v. Gaufin, 867
P.2d 572 (Utah 1993) (provision of Utah Health Care Malpractice Act subjecting minors to 2-
year statute of limitations and 4-year statute of repose held unconstitutional under state con-
stitution); Washington—=Sofie v. Fibreboard Corp., 771 P.2d 711 (Wash. 1989) (variable limit
on noneconomic damages awards held unconstitutional under state constitution); Wisconsin—
Kohnke v. St. Paul Fire & Marine Insurance Co., 410 N.W.2d 585 (Wis. App. 1987) (medical mal-
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sequently, in such states, passage of Federal legislation by Con-
gress may be the only means of addressing the state’s current crisis
in medical professional liability and restoring patients’ access to
health care. Laws passed by states that have already provided for,
or may in the future provide for, different limits on damages in
health care lawsuits will be preserved under the HEALTH Act, as
the HEALTH Act provides that “No provision of this Act shall be
construed to preempt . . . any State statutory limit (whether en-
acted before, on, or after the date of the enactment of this Act) on
the amount of compensatory or punitive damages (or the total
amount of damages) that may be awarded in a health care lawsuit,
whether or not such State limit permits the recovery of a specific
dollar amount of damages that is greater or lesser than is provided
for under this Act . . .” Some states have limited noneconomic
damages in medical malpractice actions, but at levels higher than
$250,000.15 Some states place aggregate limits on medical mal-
practice awards.1® Montana limits noneconomic damages in med-
ical malpractice cases at $250,000, but its health care litigation re-
forms do not include other elements of the HEALTH Act. 17
According to the Department of Health and Human Services:

[A] major contributing factor to the most enormous increases
in liability premiums has been rapidly growing awards for non-
economic damages in states that have not reformed their litiga-
tion system to put reasonable standards on these awards.
Among the states with the highest average medical mal-
practice insurance premiums are Florida, Illinois, Ohio, Ne-
vada, New York, and West Virginia. These states have not re-
formed their litigation systems as others have. (Florida’s caps
apply only in limited circumstances. New York has prevented
insurers from raising rates, and accordingly it is expected that
substantial increases will be needed in 2003.) . . . The effect
of these premiums on what patients must pay for care can be
seen from an example involving obstetrical care. The vast ma-
jority of awards against obstetricians involve poor outcomes at
childbirth. As a result, payouts for poor infant outcomes ac-
count for the bulk of obstetricians’ insurance costs. If an obste-
trician delivers 100 babies per year (which is roughly the na-
tional average) and the malpractice premium is $200,000 an-
nually (as it is in Florida), each mother (or the government or
her employer who provides her health insurance) must pay ap-
proximately $2,000 merely to pay her share of her obstetri-
cian’s liability insurance. If a physician delivers 50 babies per
year, the cost for malpractice premiums per baby is twice as
high, about $4,000. It is not surprising that expectant mothers

practice statute of limitations held unconstitutional under state constitution), aff'd on other
grounds, 424 N.W.2d 191 (Wis. 1988).

15See La. Rev. Stat. Ann. §40:1299.42(b) (1992) (limiting noneconomic damages to $500,000);
Mass. Gen. Laws, Ch. 231, §60H (2000) (limiting noneconomic damages to $500,000); Mich.
Comp. Laws §600.1483 (1996) (limiting noneconomic damages to $500,000 if certain criteria are
met, otherwise capping them at $280,000); N.D. Cent. Code §32-42-02 (1996) (limiting non-
economic damages to $500,000); S.D. Codified Laws §21-3-11 (Michie 1987) (limiting non-
economic damages to $500,000); Utah Code Ann. § 78-14-7.1 (1999) (limiting noneconomic dam-
ages to $400,000, adjusted for inflation); W. Va. Code §55-7B—8 (1994) (limiting noneconomic
damages to $1,000,000); Wis. Stat. §893.55 (1997) (limiting noneconomic damages to $350,000,
adjusted for inflation).

16 See N.M. Stat. Ann. §41.5 (Michie 1996) (limit to $600,000, excluding punitive damages and
medical care and related benefits);Va. Code Ann. §8.01-581.15 (Michie Cum. Supp. 2000).

17 See Mont. Code Ann. § 25-9—411 (1999) (limiting noneconomic damages to $250,000).
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are finding their doctors have left states that support litigation
systems imposing these costs. In addition to premium in-
creases for physicians, nursing home malpractice costs are ris-
ing rapidly because of dramatic increases in both the number
of lawsuits and the size of awards. Nursing homes are a new
target of the litigation system. Between 1995 and 2001, the na-
tional average of insurance costs increased from $240 per occu-
pied skilled nursing bed per year to $2,360. From 1990 to 2001,
the average size of claims tripled, and the number of claims in-
creased from 3.6 to 11 per 1,000 beds. These costs vary widely
across states, again in relation to whether a state has imple-
mented reforms that improve the predictability of the legal sys-
tem. Florida ($11,000) had one of the highest per bed costs in
2001. Nursing homes in Mississippi have been faced with in-
creases as great as 900% in the past 2 years.” 18

Also according to the Department of Health and Human Services:

The insurance crisis is less acute in states that have reformed
their litigation systems. States with limits of $250,000 or
$350,000 on non-economic damages have average combined
highest premium increases of 12-15%, compared to 44% in
states without caps on non-economic damages . . . [TThere is
a substantial difference in the level of medical malpractice pre-
miums in states with meaningful caps, such as California, Wis-
consin, Montana, Utah and Hawaii, and states without mean-
ingful caps. 19

The California courts have described several purposes of Cali-
fornia Civil Code section 3333.2, which limits recovery of non-
economic damages to $250,000. One purpose is to “provide a more
stable base on which to calculate insurance rates” by eliminating
the “unpredictability of the size of large noneconomic damage
awards, resulting from the inherent difficulties in valuing such
damages and the great disparity in the price tag which different ju-
ries placed on such losses.”20 Another purpose is to “promote set-
tlements by eliminating ‘the unknown possiblity of phenomenal
awards for pain and suffering that can make litigation worth the
gamble.””21 A third purpose is to be fair to medical malpractice
plaintiffs by “reducling] only the very large noneconomic damage
awards, rather than to diminish the more modest recoveries from
pain and suffering and the like in the great bulk of cases.” 22

BACKGROUND AND NEED FOR THE LEGISLATION

THE NATIONAL HEALTH CARE LITIGATION AND MALPRACTICE
INSURANCE CRISIS IS RAVAGING THE HEALTH CARE SYSTEM

A recent survey conducted for the bipartisan legal reform organi-
zation “Common Good”—whose Board of Advisors include former
Senator George McGovern, former Speaker of the House Newt

18 Department of Health and Human Services, “Confronting the New Health Care Crisis: Im-
proving Health Care Quality and Lowering Costs by Fixing Our Medical Liability System” (July
24, 2002) at 12-13.

19]d. at 14-15.

20 Fein v. Permanent Medical Group, 38 Cal.3d 137, 163 (1985); see also Western Steamship
Lines, Inc. v. San Pedro Peninsula Hospital 8 Cal.4th 100, 112 (1984).

E;F(‘;}in v. Permanent Medical Group, 38 Cal.3d 137, 163 (1985).

22]d.
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Gingrich, former Deputy Attorney General during the Clinton Ad-
ministration Eric Holder, former Senator Alan Simpson, former
Senator Paul Simon, and former Attorney General Richard
Thornburgh—reveals the dire need for reforming health care litiga-
tion in America. What follows is an excerpt from the “Executive
Summary” of the survey’s findings:

Rather than explore the number of suits, the size of jury
awards, or the costs of malpractice insurance, this survey
sought to explore—through interviews with physicians, nurses
and hospital administrators—how the fear of litigation affects
the practice of medicine and the delivery of medical care. The
results are striking. Concerns about liability are influencing
medical decision-making on many levels. From the increased
ordering of tests, medications, referrals, and procedures to in-
creased paperwork and reluctance to offer off-duty medical as-
sistance, the impact of the fear of litigation is far-reaching and
profound.

Broadly, half (51%) of all physicians think that their ability
to provide quality medical care to patients has gotten worse in
the past 5 years. Further, more than three-fourths of physi-
cians feel that concern about malpractice litigation (76%) has
hurt their ability to provide quality care in recent years. All re-
spondent groups report increased levels of concern or aware-
ness about the risks of malpractice liability over their career
and nearly one-third (29%) of physicians state that they have
been interested in a certain specialty but shied away from it
due to fear of higher legal exposure. These findings seem to
suggest that the broad impact of the fear of litigation is signifi-
cant and growing.

Some of the more arresting study findings are on the impact
of liability concerns on the provision of medical care. Broadly,
nearly all physicians and hospital administrators feel that un-
necessary or excessive care is veryoften or sometimes provided
because of fear about litigation. More specifically, physicians
report that the fear of malpractice claims causes themselves
and/or other physicians to:

¢ Order more tests than they would based only on professional
judgment of what is medically needed. (91% have noticed
other physicians, and 79% report they themselves do this
due to concerns about malpractice liability)

¢ Refer patients to specialists more often than they would
based only on their professional judgment of what is medi-
cally needed. (85% have noticed other physicians, and 74%
report they themselves do this due to concerns about mal-
practice liability)

¢ Suggest invasive procedures such as biopsies to confirm diag-
noses more often than they would based only on their profes-
sional judgment of what is medically needed. (73% have no-
ticed other physicians, and 51% report they themselves do
this due to concerns about malpractice liability)

e Prescribe more medications such as antibiotics than they
would based only on their professional judgment of what is
medically needed. (73% have noticed other physicians, and
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41% report they themselves do this due to concerns about
malpractice liability) . . .

Not surprisingly, there is nearly unanimous agreement
among physicians, nurses and hospital administrators that
these extra tests, referrals and procedures contribute in a sig-
nificant way to health care costs issues . . .

Conversations with colleagues appear to be impacted by the
fear of litigation. While more than two-thirds of both physi-
cians and nurses report that frank discussions of an 