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I. PURPOSES

The Fairness in Asbestos Injury Resolution Act of 2003 “FAIR
Act” S. 1125, is essential legislation that is needed to fix a broken
system. It will create an alternative, but fair and efficient system
to resolve the claims of victims for bodily injury caused by asbestos
exposure. It is intended to bring uniformity and rationality to the
system so that resources are directed toward those who are truly
sick. It is also intended to provide economic stability by stemming
the tide of runaway asbestos litigation that has clogged our courts,
bankrupted companies, compensated those who are not sick at the
expense of those who are, and endangered the jobs and pensions
of employees.

The FAIR Act, S. 1125, has five key components:

First—S. 1125 compensates legitimate asbestos victims faster
and on a “no-fault” basis. Under the FAIR Act, asbestos victims’
claims are resolved under specific time limits that enable claims to
be processed in under a year, not including appeals—which are
also required to be timely resolved. In the tort system today, vic-
tims face delay and unpredictable results. Currently, victims must
bear the burden of identifying a specific product, proving that it
caused their illness and showing culpability of a particular defend-
ant, usually years after the exposure occurred. Moreover, suits by
unimpaired claimants have bankrupted companies and diminished
the funds available for the truly ill. Often times there is no identifi-
able party for a claimant to sue, either because the culpable party
has been driven into bankruptcy or it is impossible to identify the
cause of the claimant’s exposure. And when a suit is filed, it is usu-
ally several years before claimants see resolution, and far from cer-
tain that they will obtain compensation. Under S. 1125, victims
will receive timely and certain compensation on a “no fault” basis.
They will not need to prove causation or culpability or find a sol-
vent party in order to be compensated. Instead, with this legisla-
tion they need only satisfy the eligibility requirements under the
Act in order to receive compensation or medical monitoring reim-
bursement. S. 1125 establishes fair and balanced eligibility criteria
to ensure that the $108 billion privately financed Asbestos Injury
Claims Resolution Fund (the “Fund”) directs compensation to those
who are truly sick as a result of their exposure to asbestos. The
mass screenings and other abuses in the current litigation system
will be replaced with a sound medical diagnosis of an asbestos-re-
lated disease by the claimant’s physician. The FAIR Act also takes
into consideration that the most seriously ill should receive priority
and provides for expedited payments. There are special exceptions
for claimants in unique circumstances whose injuries are also as-
bestos-related, but who cannot, through no fault of their own, meet
the requirements of the Act. The medical monitoring that will be
available under the FAIR Act for those who have been exposed but
are not sick preserves resources for those same claimants for the
time, if and when, they become sick. The streamlined administra-
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tive process also diminishes the need for large attorney fees that
currently can deplete claimant awards by as much as 40%.

Second—S. 1125 provides certainty to asbestos victims. In the
current system, claimants who are legitimately sick have no cer-
tainty they will ever be compensated due to the increasing number
of bankrupt companies and the long delays of current litigation.
While some may receive high awards, others receive nothing at all.
S. 1125 sets up a $108 billion fund that is based on sound statis-
tical data and is projected to be more than adequate to compensate
all present and future eligible claims. To compound that certainty,
S. 1125 includes several contingent additional funding mechanisms
to address any unanticipated needs of the Fund.

Third—S. 1125 provides economic stability and preserves jobs
and pensions by offering certainty to defendants and insurers. The
FAIR Act ensures that the allocation of payments into the fund will
be fair, rational, and predictable. Companies are unable to plan for
asbestos litigation spending because of the irrationality and unpre-
dictability of the current tort system. Even companies with the
most tangential relationship to asbestos have been crushed under
the weight of overwhelming litigation, driving many into bank-
ruptcy and hurting employees and investors. The legal burden of
compensating victims and paying unimpaired claims is distributed
irrationally. With most of the original asbestos manufacturers
bankrupt, companies with little relationship to asbestos are tar-
geted with massive suits. Insurers and reinsurers are affected as
well, increasingly threatened with insolvency due to the current
crush of asbestos claims. Under S. 1125, in return for contributing
significant amounts of money to the Fund, businesses will be able
to move forward, a step that will preserve jobs and pensions and
result in broad economic benefits. An administrative system will
provide for fair, balanced, reasonable, and predictable allocation of
payments by defendant companies and their insurers.

Fourth—S. 1125 ensures that the fund will be administered sim-
ply, fairly, and efficiently. The tort system today is backlogged and
manifestly unfair. The flood of lawsuits in the tort system, more-
over, has led to unacceptable delays; some seriously ill plaintiffs
even die before their suits are resolved.! One such victim was
Texas resident Ronald Bailey who died of mesothelioma in June of
2000, about two months before his scheduled trial date.2 Under S.
1125, claims will be processed efficiently and fairly by the U.S.
Court of Federal Claims through a newly established Office of Spe-
cial Asbestos Masters, pursuant to clear standards. Under this
streamlined system, a Special Asbestos Master will determine eligi-
bility and payments based on fair and balanced eligibility criteria,
including a sound medical basis for all claims, and payments will
be issued by the Fund which will be run by an Administrator solely
for the benefit of asbestos victims.

Finally—S. 1125 bans harmful asbestos to help prevent future
illnesses. Although the use of asbestos has largely been reduced by
federal regulations it has not been eliminated. The FAIR Act seeks

1See Stephen J. Carroll, et al., Rand Institute for Civil Justice, “Asbestos Litigation Costs and
Compensation: An Interim Report,” 35 (2002). [Hereinafter RAND 2002].

2Thomas Korosec, Enough to Make You Sick: In the struggle for a shrinking pot of money
from asbestos litigation, the sickest victims are getting nickels and dimes while lawyers get
their millions, Dallas Observer, Sept. 26, 2002.
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to eliminate the risks of future injuries from asbestos use by pro-
hibiting any further manufacture, processing, and distribution in
commerce of harmful asbestos-containing products, subject to cer-
tain exceptions. S. 1125 would also require that prohibited asbes-
tos-containing products be disposed of pursuant to federal, state
and local requirements within three years of the date of enactment
to ensure that such products are no longer in the stream of com-
merce.

Above all, the purposes of this legislation are to ensure that peo-
ple who become sick as a result of exposure to asbestos are com-
pensated surely, fairly, and quickly, while protecting the economic
viability of defendants, and the employees, investors, and the com-
munities that depend on them.

II. LEGISLATIVE HISTORY

The asbestos litigation crisis has been under consideration by
Congress for many years with several hearings and multiple legis-
lative proposals. The most recent events that led to the introduc-
tion of S. 1125, The Fairness in Asbestos Injury Resolution Act of
2003 (FAIR Act), began in the 107th Congress when then Chair-
man Leahy held a hearing on September 25, 2002, “Asbestos Liti-
gation.” At that time the Committee heard testimony from Senator
Max Baucus (D-MT) and Senator Ben Nelson (D-NE) as well as
witnesses Fred Barron, Steven Kazan, General Counsel of the
AFL-CIO Jonathan Hiatt, General Counsel of the Manville Per-
sonal Injury Settlement Trust David Austern, and former Solicitor
General Walter Dellinger III. Chairman Hatch followed up with an-
other hearing on March 5, 2003 “The Asbestos Litigation Crisis: It
Is Time for Congress to Act” and testimony was given by Senator
Max Baucus (D-MT) and Senator George Voinovich (R—-OH) and
witnesses Melvin McCandless, Brian Harvey, David Austern, Presi-
dent-elect of the American Bar Association Dennis Archer, Steven
Kazan, and Jonathan Hiatt.

S. 1125 the “Fairness in Asbestos Injury Resolution Act of 2003
(FAIR Act)” was introduced in the Senate on May 22, 2003 by
Chairman Orrin Hatch (R-UT), Senator Ben Nelson (D-NE), Sen-
ator Mike DeWine (R—-OH), Senator Zell Miller (D-GA), Senator
George Voinovich (R—-OH), Senator George Allen (R-VA), Senator
Saxby Chambliss (R—-GA) and Senator Chuck Hagel (R-NE) and re-
ported to the Judiciary Committee. Chairman Hatch held a hearing
on S. 1125 on June 4, 2003 “Solving the Asbestos Litigation Crisis:
S. 1125 the Fairness in Asbestos Injury Claims Resolution Act of
2003 (FAIR Act)” and the committee heard testimony from Senator
Patty Murray (D-WA), Senator Chuck Hagel (R-NE) and from wit-
nesses Professor Laurence H. Tribe, Dr. James Crapo, Dr. Laura
Stewart Welch, Dr. John E. Parker, Jennifer L. Biggs, FCAS,
MAAA, Dr. Mark A. Peterson, Prof. Frederick C. Dunbar, Prof. Eric
D. Green and Dr. Robert Hartwig.

S. 1125 was considered by the committee during Executive Busi-
ness meetings held on June 19, 24, 26, 2003 and July 10, 2003. The
Committee approved S. 1125 on July 10, 2003 by a rollcall vote of
10 yeas, 8 nays and 1 pass. The Committee then ordered S. 1125
favorably reported with amendments.
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III. VOTES OF THE COMMITTEE

Pursuant to paragraph 7 of rule XXVI of the Standing Rules of
the Senate, each Committee is to announce the results of rollcall
votes taken in any meeting of the Committee on any measure or
amendment. The Senate Judiciary Committee, with a quorum
present, met on June 19, 24, 26, 2003 and July 10, 2003 at 9:30
am to markup S. 1125. The following votes occurred on S. 1125,

Vote on: Agreed Upon Amendments: Indexing all awards for fu-
ture inflation; removing collateral source offsets; doubling the stat-
ute of limitations; coverage for claimant exposures on U.S. flag
ships or while working for U.S. companies overseas; strengthening
enforcement of contributions; recoupment authority for the admin-
istrator; criminal penalties for fraud or false information; bank-
ruptcy certification; congressional oversight—administrator annual
reports; and, Hatch technical amendments to S. 1125.

Date of markup: June 24, 2003.

[Approved by i consent—members indicated were present when the motion occurred]

Members Present

Mr. Grassley

Mr. Specter X
Mr. Kyl

Mr. DeWine X
Mr. Sessions

Mr. Graham

Mr. Craig X
Mr. Chambliss

Mr. Cornyn X
Mr. Leahy X
Mr. Kennedy X
Mr. Biden

Mr. Kohl

Mrs. Feinstein X
Mr. Feingold X
Mr. Schumer

Mr. Durbin X
Mr. Edwards

Mr. Hatch, Chairman X

Vote on: Agreed Upon Amendments: Hatch Asbestos Ban; Fein-
stein Second Degree to Hatch Asbestos Ban; Leahy FOIA amend-
ment for the Commission; and, Leahy FOIA amendment for the Of-
fice of Asbestos Injury Claims Resolution.

Date of markup: June 24, 2003.

[Approved by unanimous consent—members indicated were present when the motion occurred]

Members Present

Mr. Grassley

Mr. Specter X
Mr. Kyl

Mr. DeWine X
Mr. Sessions

Mr. Graham

Mr. Craig X
Mr. Chambliss

Mr. Cornyn X
Mr. Leahy X
Mr. Kennedy X
Mr. Biden

Mr. Kohl

Mrs. Feinstein X
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[Approved by i consent—members indicated were present when the motion occurred]
Members Present
Mr. Feingold X
Mr. Schumer
Mr. Durbin X
Mr. Edwards
Mr. Hatch, Chairman X

Vote on: Leahy/Hatch Medical Criteria Amendment.
Date of markup: June 24, 2003.

[Approved by i consent—members indicated were present when the motion occurred]
Members Present

Mr. Grassley
Mr. Specter X
Mr. Kyl
Mr. DeWine X
Mr. Sessions
Mr. Graham
Mr. Craig X
Mr. Chambliss
Mr. Cornyn X
Mr. Leahy X
Mr. Kennedy X
Mr. Biden
Mr. Kohl
Mrs. Feinstein X
Mr. Feingold X
Mr. Schumer
Mr. Durbin X
Mr. Edwards
Mr. Hatch, Chairman X

Vote on: Agreed Upon Amendments: Grassley/Leahy/Feinstein/
Durbin Asbestos Court Amendment; Grassley Federal Liability
Amendment; Leahy Environmental Crimes Amendment; and Leahy
Successor in Interest Amendment.

Date of markup: June 24, 2003.

[Approved by i consent—members indicated were present when the motion occurred]

Members Present

Mr. Grassley
Mr. Specter X
Mr. Kyl
Mr. DeWine X
Mr. Sessions
Mr. Graham
Mr. Craig X
Mr. Chambliss
Mr. Cornyn
Mr. Leahy
Mr. Kennedy
Mr. Biden
Mr. Kohl

Mrs. Feinstein
Mr. Feingold
Mr. Schumer
Mr. Durbin X
Mr. Edwards
Mr. Hatch, Chairman X

> >x< =<

> >

Vote on: Durbin/Kyl Hardship Amendment that would double the
caps for the financial hardship and inequity adjustments; permits
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the inequities panel to consider a participant’s litigation successes
when assessing prior asbestos expenditures; and requires a reduc-
tion in contribution allocation if a participant’s exposure was re-
motely attenuated under certain circumstances.

Date of markup: June 24, 2003.

[Approved by consent—members indicated were present when the motion occurred]

Members Present

Mr. Grassley
Mr. Specter X
Mr. Kyl
Mr. DeWine

Mr. Sessions
Mr. Graham
Mr. Craig
Mr. Chambliss
Mr. Cornyn
Mr. Leahy
Mr. Kennedy
Mr. Biden
Mr. Kohl

Mrs. Feinstein X
Mr. Feingold X
Mr. Schumer
Mr. Durbin X
Mr. Edwards
Mr. Hatch, Chairman X

> >

> > > >< <

Vote on: Sessions Pro Bono Amendment that would require the
Asbestos Court to provide information to claimants of the avail-
ability of pro bono representation. Attorneys would have to provide
notice of pro bono representation.

Date of markup: June 24, 2003.

[Approved by i consent—members indicated were present when the motion occurred]

Members Present

Mr. Grassley
Mr. Specter X
Mr. Kyl
Mr. DeWine

Mr. Sessions
Mr. Graham
Mr. Craig
Mr. Chambliss
Mr. Cornyn
Mr. Leahy
Mr. Kennedy
Mr. Biden
Mr. Kohl

Mrs. Feinstein
Mr. Feingold
Mr. Schumer
Mr. Durbin X
Mr. Edwards
Mr. Hatch, Chairman X

> >

> >< > >

> >

Vote on: Kohl/Feinstein Contingent Call Amendment, which
would require reductions of participants’ contributions if the Ad-
ministrator can certify the fund has and will continue to fully pay
compensation awards. The amendment also allows the Adminis-
trator, if necessary, to request $1 billion in the aggregate from de-
fendant participants and %1 billion from insurer participants begin-
ning in the 28th year. This is a voluntary contribution, whereby
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non-payment subjects the participant to the tort system. If this oc-
curs, the statute of limitations is tolled. This amendment was
amended with a Hatch 2nd degree amendment, allowing defendant
companies to continue paying into the fund after year 27 or else
re-enter the tort system in Federal Court only.

Date of markup: June 26, 2003.

[Approved—members indicated were present when the mation occurred]

Members Present

Mr. Grassley
Mr. Specter
Mr. Kyl
Mr. DeWine

Mr. Sessions
Mr. Graham
Mr. Craig *
Mr. Chambliss
Mr. Cornyn *
Mr. Leahy
Mr. Kennedy
Mr. Biden
Mr. Kohl X
Mrs. Feinstein X
Mr. Feingold
Mr. Schumer
Mr. Durbin * X
Mr. Edwards
Mr. Hatch, Chairman X

*Members indicated opposed the Amendment.

> < X >

>< >< >< <

Vote on: Kyl Lock Box Amendment, that would insert a new Sec.
223(e) into S. 1125, as amended with new Hatch criteria, that re-
quires a “lock box account” to ensure compensation will be avail-
able for claimants who fall into specified medical criteria categories
with more significant impairment.

Date: June 26, 2003.

[Approved by a vote of 10 yeas, 9 nays]

Members Nays

Mr. Grassley
Mr. Specter
Mr. Kyl
Mr. DeWine
Mr. Sessions
Mr. Graham
Mr. Craig
Mr. Chambliss
Mr. Cornyn
Mr. Leahy
Mr. Kennedy
Mr. Biden
Mr. Kohl

Mrs. Feinstein
Mr. Feingold
Mr. Schumer
Mr. Durbin
Mr. Edwards
Mr. Hatch, Chairman X

~<
XXX XX >T [ F
b

X
P
P
P
P
P
P
P
P

Vote on: Hatch Insurance Commission Amendment that would
amend the Asbestos Insurance Commission by broadening criteria
considered in allocations, clarifying insurer and re-insurer obliga-
tions.



Date of markup: June 26, 2003.

[Approved by i consent—members indi

d were present when the motion occurred]

Members

Present

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

Mr
Mr
Mr
Mr
Mr
Mr

Grassley

Specter

Kyl

DeWine

Sessions

Graham

Craig

Chambliss

Cornyn

Leahy

Kennedy

> > > <X X <X X X X

Biden

Kohl

s. Feinstein

. Feingold

. Schumer

. Durbin

. Edwards

X

. Hatch, Chairman

X

Vote on: Agreed Upon Amendments: Hatch/Leahy Takehome Ex-
posure Amendment; Revised Hatch Congressional Findings Amend-
ment; Hatch Insurer Commission and Asbestos Ban Technical/Non-
technical Amendments and the Hatch Technical Amendment for
Tier I Allocation.

Date of markup: July 10, 2003.

[Approved by consent: bers indicated were present when the motion occurred]
Members Present

Mr. Grassley X
Mr. Specter X
Mr. Kyl X
Mr. DeWine
Mr. Sessions X
Mr. Graham
Mr. Craig
Mr. Chambliss X
Mr. Cornyn X
Mr. Leahy X
Mr. Kennedy X
Mr. Biden
Mr. Kohl
Mrs. Feinstein X
Mr. Feingold
Mr. Schumer
Mr. Durbin X
Mr. Edwards
Mr. Hatch, Chairman X

Vote on: Leahy/Kennedy Claims Value Amendment would in-
crease awarded values for the 10 disease categories under the bill.

Date: July 10, 2003.

[Defeated by a vote of 10 nays, 9 yeas]

Members Yeas Nays
Mr. Grassley X
Mr. Specter X
Mr. Kyl X
Mr. DeWine X
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[Defeated by a vote of 10 nays, 9 yeas]

Members Yeas Nays

Mr. Sessions
Mr. Graham
Mr. Craig
Mr. Chambliss
Mr. Cornyn
Mr. Leahy
Mr. Kennedy
Mr. Biden
Mr. Kohl

Mrs. Feinstein
Mr. Feingold
Mr. Schumer
Mr. Durbin
Mr. Edwards
Mr. Chairman X

X
P
P
X
X

>< >< U U X X< U X X

Vote on: Feinstein $108 Billion Claims Values Amendment would
raise the amount of money many victims can recover under the
fund with an aggregate cost of $108 billion.

Date: July 10, 2003.

[Defeated by a vote of 10 nays, 9 yeas]

Members Yeas Nays

Mr. Grassley
Mr. Specter
Mr. Kyl
Mr. DeWine
Mr. Sessions
Mr. Graham
Mr. Craig
Mr. Chambliss
Mr. Cornyn
Mr. Leahy
Mr. Kennedy
Mr. Biden
Mr. Kohl

Mrs. Feinstein
Mr. Feingold
Mr. Schumer
Mr. Durbin
Mr. Edwards
Mr. Chairman X

X
X
X
P
X
X
X
X
X

>< >< U U > U U U XX

Vote on: Graham/Feinstein/DeWine Claims Values Amendment
with new values.
Date: July 10, 2003.

[Approved by a vote of 14 yeas, 3 nays, 2 voting pass]

Members Yeas Nays

Mr. Grassley P

Mr. Specter X
Mr. Kyl X

Mr. DeWine
Mr. Sessions P
Mr. Graham
Mr. Craig
Mr. Chambliss
Mr. Cornyn
Mr. Leahy
Mr. Kennedy
Mr. Biden *
Mr. Kohl

>

O X< > U X< X<

o
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[Approved by a vote of 14 yeas, 3 nays, 2 voting pass]

Members Yeas Nays
Mrs. Feinstein X
Mr. Feingold P
Mr. Schumer P
Mr. Durbin X
Mr. Edwards *
Mr. Chairman X

*Voting pass.

Vote on: Kohl/Leahy Financing Amendment that would increase
the amount of contributions to the Fund by defendant and insurer
allocations from $45 billion to $52 billion each and strikes the “ad-
ditional contributing participants” section (Sec. 225).

Date of markup: July 10, 2003.

[Approved by i consent—members i

"

ted were present when the motion occurred]

Members Present

Mr. Grassley
Mr. Specter
Mr. Kyl
Mr. DeWine

Mr. Sessions
Mr. Graham
Mr. Craig
Mr. Chambliss
Mr. Cornyn
Mr. Leahy X
Mr. Kennedy
Mr. Biden X
Mr. Kohl
Mrs. Feinstein X
Mr. Feingold
Mr. Schumer
Mr. Durbin X
Mr. Edwards
Mr. Hatch, Chairman X

> >x< =<

> >

Vote on: Feinstein Start-up Amendment would provide that none
of the preemption, removal or dismissal provisions of the bill would
become effective until the Trust Administrator determines that the
fund is fully operational and processing claims. This amendment
was approved subject to Kyl provisions prohibiting claimant double
dipping and the offsetting of payments made by defendants and in-
surers post enactment but prior to the fund being up and running.

Date of markup: July 10, 2003.

[Approved by consent—members indicated were present when the motion occurred]

Members Present

Mr. Grassley
Mr. Specter
Mr. Kyl
Mr. DeWine

Mr. Sessions
Mr. Graham
Mr. Craig
Mr. Chambliss
Mr. Cornyn
Mr. Leahy
Mr. Kennedy
Mr. Biden X
Mr. Kohl

> >< >

>< > > X< >
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[Approved by i consent—members indicated were present when the motion occurred]
Members Present
Mrs. Feinstein X
Mr. Feingold
Mr. Schumer
Mr. Durbin X
Mr. Edwards
Mr. Hatch, Chairman X

Vote on: Durbin Mesothelioma Amendment would exempt from
trust fund and leave in the tort system pending claims dealing with
levels IV through VIII which were filed on or before the FAIR Act
was introduced.

Date: July 10, 2003.

[Defeated by a vote of 10 nays, 9 yeas]

Members Yeas Nays

Mr. Grassley
Mr. Specter
Mr. Kyl
Mr. DeWine
Mr. Sessions
Mr. Graham
Mr. Craig
Mr. Chambliss
Mr. Cornyn
Mr. Leahy
Mr. Kennedy
Mr. Biden
Mr. Kohl

Mrs. Feinstein
Mr. Feingold
Mr. Schumer
Mr. Durbin
Mr. Edwards
Mr. Chairman X

Vote on: Durbin Federal Employers’ Liability Act (FELA) Amend-
ment removes the FAIR Act’s preemption of FELA claims for asbes-
tos injuries, and would leave those claims in the tort system.

Date: July 10, 2003.

P
X
P
X
P
X
X
X
X

U >< U U > U > U >

[Defeated by a vote of 10 nays, 9 yeas]

Members Yeas Nays

Mr. Grassley
Mr. Specter
Mr. Kyl
Mr. DeWine
Mr. Sessions
Mr. Graham
Mr. Craig
Mr. Chambliss
Mr. Cornyn
Mr. Leahy
Mr. Kennedy
Mr. Biden
Mr. Kohl

Mrs. Feinstein
Mr. Feingold
Mr. Schumer
Mr. Durbin
Mr. Edwards

Mr. Chairman

P
X
P
X
P
X
X
X
X

O >< U U< U X U X
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Vote on: Biden Sunset Amendment would insert into the bill a
provision that requires the FAIR Act to immediately sunset after
90 days if, in the Administrators’ annual report, he cannot certify
that at least 95% of all of the previous years’ claims have been
paid. Any applicable statute of limitations for filing asbestos claims
will be deemed tolled.

Date: July 10, 2003

[Approved by a vote of 15 yeas, 4 nays]

Members Yeas Nays

Mr. Grassley P
Mr. Specter X
Mr. Kyl
ME DEWINE .ottt ssssssssesssensssnssssnnssensses K e
Mr. Sessions P

Mr. Graham
Mr. Craig
Mr. Chambliss
Mr. Cornyn
Mr. Leahy
Mr. Kennedy
Mr. Biden
Mr. Kohl

Mrs. Feinstein
Mr. Feingold
Mr. Schumer
Mr. Durbin
Mr. Edwards
Mr. Chairman X

>

O > U X X U X U X X X X X

Vote on: Biden Inequity Amendment would permit an inequity
adjustment for a company whose contribution rate, as a percentage
of gross revenues, is exceptionally high compared to the median
contribution rate for other companies in the same tier.

Date of markup: July 10, 2003.

[Approved by i consent—members indicated were present when the motion occurred]
Members Present

Mr. Grassley

Mr. Specter X
Mr. Kyl

Mr. DeWine X
Mr. Sessions

Mr. Graham X
Mr. Craig X
Mr. Chambliss X
Mr. Cornyn X
Mr. Leahy X
Mr. Kennedy

Mr. Biden X
Mr. Kohl

Mrs. Feinstein X
Mr. Feingold X
Mr. Schumer

Mr. Durbin X
Mr. Edwards

Mr. Hatch, Chairman X

Vote on: Feingold Payments Amendment as modified to ensure
all payments should be paid within 3 years, no more than 4 years.
Date of markup: July 10, 2003.
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[Approved by i consent—members indicated were present when the motion occurred]

Members Present

Mr. Grassley
Mr. Specter
Mr. Kyl
Mr. DeWine

Mr. Sessions
Mr. Graham
Mr. Craig
Mr. Chambliss
Mr. Cornyn
Mr. Leahy X
Mr. Kennedy
Mr. Biden X
Mr. Kohl
Mrs. Feinstein X
Mr. Feingold
Mr. Schumer
Mr. Durbin X
Mr. Edwards
Mr. Hatch, Chairman X

> >x< =<

> >

Vote on: Leahy Subrogation Amendment that would remove sub-
rogation rights currently permitted under state laws of entities
that may have provided benefits to a claimant.

Date: July 10, 2003.

[Defeated by a vote of 10 nays, 9 yeas]

Members Yeas Nays

Mr. Grassley
Mr. Specter
Mr. Kyl
Mr. DeWine
Mr. Sessions
Mr. Graham
Mr. Craig
Mr. Chambliss
Mr. Cornyn
Mr. Leahy
Mr. Kennedy
Mr. Biden
Mr. Kohl

Mrs. Feinstein
Mr. Feingold
Mr. Schumer
Mr. Durbin
Mr. Edwards
Mr. Chairman X

X
X
P
X
P
X
X
X
X

O >< U X > U X U X

Vote on: Leahy Reimbursable Medical Costs Amendment would
expand the monitoring provision so that the award also covers the
claimant’s initial diagnosis as well as monitoring regardless of in-
surance coverage. It would also expand monitoring provision so
that award covers other tests that the doctor may deem appro-
priate for the initial diagnosis under 121, and every three years
thereafter.

Date: July 10, 2003.

[Defeated by a vote of 10 nays, 9 yeas]

Members Yeas Nays

Mr. Grassley
Mr. Specter

> >
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[Defeated by a vote of 10 nays, 9 yeas]

Members

Yeas

Nays

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

Mr:
Mr
Mr
Mr
Mr
Mr

Kyl

DeWine

Sessions

Graham

Craig
Chambliss

Cornyn

Leahy

Kennedy

Biden

Kohl

s. Feinstein

. Feingold

. Schumer

. Durbin

. Edwards

. Chairman

O >< U X X U > U X

P
X
X
X
X
X
X

Vote on: Hatch Technical Amendment 2c¢ that would revise the
Durbin/Kyl amendment adopted previously in order to narrow the
scope of the Kyl hardship language and ensure it does not place a
substantial drain on the fund.

Date of markup: July 10, 2003.

[Approved by i consent—m.

rs indicated were present when the motion occurred]

Members

Present

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

Mr

Mr.
Mr.
Mr.
Mr.
Mr.

Grassley

Specter

Kyl
DeWine

Sessions

Graham

Craig

Chambliss

Cornyn

Leahy

Kennedy

<X > X X XX X X

Biden

Kohl

s. Feinstein

Feingold

Schumer

Durbin

Edwards

Hatch, Chairman

Vote on: Motion to report S. 1125 as amended.

Date: July 10, 2003.

[Reported out by a vote of 10 nays, 8 yeas, 1 voting pass]

Members

Yeas

Nays

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

Grassley

Specter

Kyl*

> >

DeWine

Sessions

Graham

Craig

Chambliss

Cornyn

Leahy

><X > <X <X < X<

Kennedy




16

[Reported out by a vote of 10 nays, 8 yeas, 1 voting pass]

Members Yeas Nays

Mr. Biden P
Mr. Kohl P
Mrs. Feinstein X
Mr. Feingold X
Mr. Schumer P
Mr. Durbin X
Mr. Edwards P
Mr. Chairman X

*Voting pass.

IV. BACKGROUND AND NEED FOR LEGISLATION

“I don’t think there can be any doubt that the crisis in asbestos
litigation is a serious problem, and it continues to get worse as the
abuse continues and Congress fails to act.”—Chairman Orrin
Hatch, at a March 5, 2003 Senate Judiciary Committee Hearing.

The testimony presented at multiple hearings on this issue, and
the recent studies written by independent research organizations
confirm the fact that the asbestos litigation crisis in the United
States is real. It has failed deserving claimants, who are ill, often
fatally ill, because of their occupational exposure to asbestos. First,
these claimants must often wait years for compensation, and they
may ultimately be denied any compensation at all because the de-
fendant responsible for their injury has been bankrupted by law-
suits brought by others who are not sick. Second, the compensation
that claimants do receive is arbitrary and inequitable. People who
bring their claims in certain jurisdictions can receive huge awards,
even when they are not sick—while people fatally injured by asbes-
tos exposure may receive far less and often nothing. Third, only a
small percentage of the amount of money defendants and insurers
spend on asbestos litigation reaches the claimants who have been
injured. The majority of these funds find their way into the pockets
of lawyers on both sides.

The current asbestos litigation system does not serve the public
interest. Since 1982, when the Johns-Manville Corporation entered
Chapter 11, nearly 70 companies, large and small, have been driv-
en into bankruptcy by asbestos litigation. These bankruptcies have
had tragic consequences for employees, who have lost their jobs
and often their savings, and for the communities that depended on
the bankrupt firms. Moreover, this litigation is no longer confined
to a few asbestos manufacturers. Asbestos litigation today touches
thousands of companies in almost every sector of the American
economy. Many of these companies never made asbestos products
and have been drawn into the litigation only because the compa-
nies truly responsible for asbestos injuries, the asbestos manufac-
turers, are no longer available to sue.

Our nation’s state and federal courts simply cannot adequately
manage the problems in the current asbestos litigation system. As
the United States Supreme Court stated in Ortiz v. Fibreboard
Corporation, 527 U.S. 815, 821 (1999), “the elephantine mass of as-
bestos cases * * * defies customary judicial administration and
calls for national legislation.” The Court has called upon the Con-
gress three times since 1997 to address this issue: in Amchem
Products Inc. v. Windsor, 521 U.S. 591 (1977), in Ortiz, and most
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recently a few months ago in Norfolk & Western Railway. Co. v.
Ayers, 123 S. Ct. 1210 (2003). The Committee believes that it is
time to answer that call.

Today, asbestos is seldom used in comparison to its widespread
use in the early 1970s. Nonetheless, the Committee believes that
continued asbestos use, however limited it may be, should be
banned except in those instances where it presents no reasonable
risk to health and it has no reasonably safe substitute, or where
it is necessary to national security.

A. HISTORY OF ASBESTOS LITIGATION

Asbestos is a fibrous mineral used in many products due to its
resistance to fire, corrosion, and acid. In the early part of the 20th
Century, asbestos was regarded as a miracle fiber because it was
versatile enough to weave into textiles, integrate into insulation,
line the brakes of automobiles, and construct flame-retardant hulls
for naval and merchant ships. Annual asbestos production climaxed
some 30 years ago, and had been incorporated into thousands of
products by this time.

This Committee received testimony from a number of witnesses
regarding the scope and effects of asbestos exposure.3 Asbestos is
ubiquitous in the environment, and practically all Americans are
exposed to some degree. Such everyday exposures do not usually
result in health problems. But, substantial occupational exposure
to asbestos can lead to a variety of medical conditions. Some of
these conditions—for example, pleural plaques and most cases of
pleural thickening—do not measurably interfere with the individ-
ual’s breathing. Similarly, most cases of asbestosis—scarring of the
tissue inside the lung—do not result in impairment. Severe asbes-
tosis, however, can cause very serious breathing impairment and
even death. Asbestos-related illnesses also include some kinds of
cancer, including mesothelioma and lung cancer (although smoking
remains by far the most common cause of lung cancer). At this
time, mesothelioma is almost invariably fatal within a short period
of time after diagnosis. The diseases caused by asbestos can have
long latency periods, sometimes up to 30 or 40 years.

The first wave of lawsuits began in the late 1960s, when victims
brought actions against asbestos manufacturers and suppliers.
These lawsuits increased significantly in 1973 when the 5th Circuit
Court of Appeals decided the Borel case, which applied strict liabil-
ity in asbestos lawsuits. Borel v. Fibreboard Paper Prods. Corp.,
493 F.2d 1076 (5th Cir. 1973). By the early 1980s, the principal as-
bestos defendant, Johns-Manville, was unable to sustain the on-
slaught any longer, and in 1982 it filed for protection under chap-
ter 11 of the bankruptcy laws. Six years later, the Manville bank-
ruptcy resulted in the formation of a trust to pay asbestos claims,
but after a brief (and disastrous) rush of claims on the trust in
1988-89, the trust was forced to reorganize and reduce benefits to
claimants to 10 cents on the dollar in 1995.4 Today, asbestos claims

3 See, e.g., Hearing on Solving the Asbestos Litigation Crisis: S. 1125, the Fairness in Asbestos
Injury Resolution Act of 2003, Before the Senate Committee on the Judiciary, 108th Cong. (June
4, 2003) (prepared testimony of Dr. James D. Crapo and prepared testimony of Dr. John E.
Parker).

4 http://www.mantrust.org/history.htm
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have so overwhelmed the Manville Trust that it pays only 5 cents
on the dollar.5

Experts estimate that nearly 70 more companies have followed
Manville into bankruptcy in the last 20 years—with more than a
third of them filing in the last three years alone. Some of these
bankruptcies have resulted in trusts for the payment of victims,
and some have not. None of the existing trusts pay claims at their
full value. By now, practically all of the former asbestos industry
is bankrupt. As a result, asbestos litigation today affects companies
that never made asbestos and often have only the most attenuated
connection with it.

The heaviest asbestos exposures occurred decades ago. After the
federal government began regulating the use asbestos in the early
1970s, and with the sharp decline in asbestos use towards the end
of that decade, occupational exposures to asbestos have been dras-
tically reduced in recent years. This has greatly reduced the inci-
dence of significant non-malignant disease, especially asbestosis. A
leading pathologist of asbestos diseases stated that the “progressive
lowering of standards for permitted occupational exposure to asbes-
tos has markedly decreased the incidence and severity of asbes-
tosis.” ¢ Dr. James Crapo, a nationally renowned expert in asbestos
diseases and former president of the American Thoracic Society,
testified before the Committee on June 19, 2003, that in his prac-
tice, serious asbestosis cases, which still occurred in the early
1990s, have now become exceedingly rare. At the same time, be-
cause of long latency periods, there will be significant numbers of
mesothelioma and lung cancer claims for many years to come.

Asbestos claims steadily increased during the 1990s, and then
exploded during the end of the decade. The vast majority of those
claims, however, were filed by people who claimed non-malignant
diseases such as asbestosis—the very diseases that had become less
and less common during the 1990s. The RAND Institute for Civil
Justice reports that “[al]lmost all the growth in the asbestos case-
load can be attributed to the growth in the number of these claims
[for nonmalignant conditions], which include claims from people
with little or no current functional impairment.””? Furthermore,
more than 90% of all filings with the Johns-Manville bankruptcy
trust in 2001 were brought by individuals with non-cancer claims.8
The great majority of these non-cancer claims were brought by peo-
ple with no impairment. This threatens funding available to com-
pensate those who may become sick in the future.

B. COURTS UNABLE TO HANDLE VOLUME OF ASBESTOS LITIGATION

The tens of thousands of asbestos claims filed every year have
overwhelmed the ability of the courts to provide fair, individualized
justice in a timely way. Judges, facing a tidal wave of asbestos
cases, have adopted a variety of procedural short cuts to deal with

51d.

6 Neoplastic Asbestos-Induced Disease, in Pathology of Occupational Lung Disease (Churg &
Green, ed., 2nd 1998) at 339, cited in “Babcock & Wilcox Company Report to the Court Regard-
ing Asbestos Developments Generally and The Proofs of Claims Filed Here,” In re: The Babcock
& Wilcox Company, et al, Civil Action No. 00-0558, 2000 U.S. Dist. Lexis 5626, Eastern Dist.
Louisiana, decided April 17, 2000.

7RAND Institute for Civil Justice, “Asbestos Litigation Costs and Compensation: An Interim
Report,” September 2002, at 45 (RAND 2002).

8 Hearing on Asbestos Litigation, Before the Senate Comm. on the Judiciary 107th Cong.
(Sept. 25, 2002) (FNS Unofficial Transcript of oral statement of David Austern).
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the flood of claims. By reducing the traditional scrutiny given to
tort claims, these expedients have encouraged the filing of even
more claims. The result has been disastrous for deserving claim-
ants and defendants alike. For claimants, the flood of cases has
meant delay, inequitable compensation, and increasing uncertainty
that the defendants responsible for their injury will remain solvent
and able to compensate their claims. For defendants, the out-of-
control tort system has caused companies who never manufactured
asbestos and who have little or no connection with it to face the
possibility of devastating liabilities against which they have little
practical defense. Asbestos litigation has touched almost every sec-
tor of American industry, and no company can be sure it is not at
risk.

Among distortions in the judicial system that work to deny jus-
tice to victims and defendants alike are venue shopping, consolida-
tions, aberrations in individual courts, lax standards, and failures
by the courts to provide the resources necessary to consider cases
fully:

* Forum Shopping: The evidence before the Committee showed
a disturbing nationwide commerce in asbestos cases. These claims
are not filed in the courts where claimants live or worked. Instead,
they flow to the jurisdictions with the greatest potential for huge
settlements and verdicts, even though those jurisdictions may have
no connection whatsoever to the parties or to the factual basis of
the case.? Venue shopping warps the judicial system and results in
delays for victims. Many plaintiffs’ lawyers only file asbestos cases
in jurisdictions they identify as having the most sympathetic
judges and juries. Former U.S. Solicitor General Walter Dellinger
testified before this Committee that “increasingly one is able to
forum shop and go to a jurisdiction, which will allow cases to be
brought first of all by people who are not demonstrating that
they’re sick.” 10 Five states—Mississippi, New York, West Virginia,
Ohio and Texas—handled 66% of filings between 1998 and 2000.11
In Jefferson County, Mississippi—population 9,700—21,000 plain-
tiffs filed asbestos cases between 1995 and 2000.12 The concentra-
tion of a huge number of filings in a small number of jurisdictions
only exacerbates the delays and inequities inherent in the current
system—forcing victims to wait too long to receive benefits.

* Mass Consolidations: Consolidated cases often compromise jus-
tice for individual claimants. The claims of seriously ill asbestos
victims are often combined with claims made by people who are not
sick into large consolidated cases. As a result, the most seriously
injured victims receive less because they are forced to share awards
with claimants who are not ill.13 In a recent West Virginia case,
Mobil Corp. v. Adkins, 8,000 claimants with varying degrees of ex-

9Hearing on Asbestos Litigation, Before the Senate Comm. on the Judiciary, 107th Cong.,
(Sept. 25, 2002) (prepared testimony of Steven Kazan at 25-26) (Kazan, Sept. 25, 2003).

10Hearing on Asbestos Litigation, Before the Senate Comm. on the Judiciary 107th Cong.
(Sept. 25, 2002) (FNS Unofficial Transcript of oral statement of Walter E. Dellinger); see also
Kazan Sept. 25, 2002, at 26.

11RAND 2002, at 32.

12 Albert B. Crenshaw, For Asbestos Victims, Compensation Remains Elusive, The Wash-
ington Post, Sept. 25, 2002, at E01.

13 See Kazan, Sept. 25, 2002, at 27.
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posure and illness were grouped together for trial against 250 de-
fendants.14

* Inequitable Compensation: The vagaries of the courts where
victims’ cases are filed can have a greater impact on the outcome
than the merits of a case. Current asbestos litigation payouts vary
significantly by what state victims live in, which court their cases
are tried in, and who the judge and jury are that day. For example,
in late 1999, attorneys for 18 defendants reached a $160 million
settlement with lawyers for almost 4,000 plaintiffs in cases filed in
Jefferson County, Mississippi. Allocation of the settlement money
was based on how far plaintiffs lived from the courthouse. The Mis-
sissippi residents each received $263,000, while plaintiffs from
Ohio, Pennsylvania, and Indiana, despite havmg similar conditions,
received only $14,000 each. The Texas plaintiffs recovered $43,500
each.1® David Austern, the General Counsel of the Manville Per-
sonal Injury Settlement Trust told the Committee that “the amount
of victim awards diverge wildly—some victims receive grand slam
awards, while others receive little or nothing.” 16 The Committee
concurs with that conclusion.

Abrogation of Tort Principles: The rights of defendants are also
compromised by failures of the judicial system. First, many courts
have made it easier for plaintiffs to pursue claims against compa-
nies without demonstrating that the companies’ actions or products
directly caused a claimant’s illness. Causation is traditionally an
element of tort law; in other words, a defendant’s product must
have caused a plaintiff’s injury. In asbestos cases, however, “the
system rarely accommodates a determination of whether plaintiffs
made valid product identification, one of the most basic elements
of establishing an asbestos tort.”17 This abrogation of tort prin-
ciples has led to arbitrary results. Companies that may, in reality,
have played minimal or no part in causing a plaintiff’s disease are
held liable, and in jurisdictions that adhere to joint and several li-
ability rules, may end up responsible for the entirety of the plain-
tiff's damages.

Relaxed standards of proof enable plaintiffs to sue an ever broad-
er range of peripheral defendants who, under traditional tort
standards, would not ever be haled into court. In addition to caus-
ing arbitrariness in verdicts, the effective relaxation of standards
of proof gives plaintiffs’ attorneys who represent large numbers of
plaintiffs undue settlement leverage. Because they can choose
which companies to bring to trial for plaintiffs with the most seri-
ous injuries, counsel have leverage to negotlate large settlements
with particular defendants for their entire “inventory” of claims, in-

14 See Application to Stay Mandate of the Supreme Court of Appeals of West Virginia and to
Stay the Commencement of Trial Pending This Court’s Decision on Petition for Writ of Certio-
rari Or, in the Alternative, Suggestion to Expedite Decision on the Petition, Mobil Corporation
v. Adkins, (No. 01-C-1847, Cir. Ct. Kanawha Cty, W. Va.), cert. denied, 123 S. Ct. 346 (Oct.
7, 2002) (No. 02-132) (Application to Stay).

15 David Cosey, et al. v. E.D. Bullard, et al., No. 99-60373, 5th Cir. and Leroy Rankin Jr.,
et al. v. A-Bex Corporation, et al., No. 99-0086, Miss. Super., Jefferson Co., at 3 (Jan. 28, 2000)
See Jurisdiction and Injury Basis for CCR Settlement Agreement in M1551s51pp1, Mealeys Liti-
gation Report: Asbestos, Feb. 17, 2000.

16 Hearing on The Asbestos Litigation Crisis Continues: It Is Time for Congress to Act, Before
the Senate Comm. on the Judiciary, 108th Cong. (March 5, 2003) (prepared testimony of David
Austern, at 2) (Austern March 5, 2003).

17 Griffin B. Bell, Asbestos Litigation and Judicial Leadership: The Courts’ Duty to Help Solve
theﬁﬁsbestos Litigation Crisis, National Legal Center for the Public Interest, June 2002, at 15
(Bell).
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cluding those of unimpaired plaintiffs. This makes the filing of
claims on behalf of the unimpaired persons profitable, which has
been a factor in the acceleration of such filings in recent years.
Oakland, California, lawyer Steven Kazan testified before this
Committee that “we’ve gone from a medical model in which a doc-
tor diagnoses an illness and the patient then hires a lawyer, to an
entrepreneurial model in which clients are recruited by lawyers
who then file suit even when there’s no real illness. These are not
patients, they are plaintiffs recruited for profit.” 18

Second, defendants’ rights are further compromised when courts
lack the resources to monitor medical evidence submitted by plain-
tiffs. A study by neutral academics showed that in 41% of audited
claims of alleged asbestosis or pleural disease, the Trust’s physi-
cians found that the claimant either had no disease or a less severe
disease than alleged (for example, pleural disease rather than as-
bestosis).1? Such evidence contradicted the plaintiffs’ experts. This
systematic overreading of x-rays by plaintiffs’ experts doubtless fig-
ured into the court cases filed by the same claimants.

Third, large consolidated cases compromise the rights of defend-
ants as well as victims. In Mobil v. Adkins, the 8,000 cases were
consolidated against 250 diverse defendants for trial. Such cir-
cumstances offer little chance to present individual defenses.
Compounding and exacerbating the unfairness, the court struc-
tured the trial essentially backward so that findings of fault and
punitive damages would come before the finding of causation.20
Huge consolidations such as the West Virginia proceeding in
Adkins put defendants in a “bet-the-company” situation that forces
settlements of undeserving cases. But, even much smaller consoli-
dations can make it impossible for juries to sort out the evidence
in individual cases, significantly increasing the size of verdicts.21

One can only conclude that the current asbestos litigation system
is a failure. It is slow, expensive, and inequitable for both plaintiffs
and defendants alike. The courts have used a variety of judicial
management techniques to cope with the influx of asbestos cases.
Attempts to solve the problem within the present tort system have
been rejected by the Supreme Court. In one case, the parties
agreed to a class action settlement that would have provided an al-
ternative dispute resolution mechanism for asbestos claims against
all defendants (who had stopped manufacturing asbestos products
some 18 years before the settlement). The Supreme Court rejected
the settlement. Amchem Products, Inc. v. Windsor, 521 U.S. 591
(1997). The Supreme Court also rejected a class action settlement
that would have required all claimants against the defendant com-
pany to seek compensation from a fund established by the defend-
ant’s insurer. Ortiz v. Fibreboard, 527 U.S. 815 (1999). And re-
cently, the Supreme Court rejected an attempt to limit damages in
asbestos cases under federal law, holding that a defendant that
played only a small part in the victim’s total exposure could be held
liable for the entire damage where the firms primarily responsible

18 Hearing on Asbestos Litigation, Before the Senate Committee on the Judiciary, 107th Cong.
(Sept. 25, 2002) (FNS Unofficial Transcript of oral statement of Steven Kazan).

19Bell, at 18.

20 Application to Stay, Mobil Corporation v. Adkins, at 5.

21See Hearing on H.R. 1283, The Fairness in Asbestos Compensation Act, Before the House
Comm. on the Judiciary, 106th Cong. (1999) (prepared testimony of William N. Eskridge);
Michelle White, The Role of Procedural Innovations in Mass Tort (NBER 2002).
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were bankrupt or otherwise unreachable, and that a person with
only mild impairment due to asbestosis could receive a very large
award based only on fear of developing cancer at some future date.
Norfolk & Western Railway Co. v. Ayers, 123 S.Ct. 1210 (2003).

In these cases, the Supreme Court recognized that the asbestos
problem “defies customary judicial administration and calls for na-
tional legislation.” Norfolk & Western, 123 S.Ct. at 1228, quoting
Ortiz, 527 U.S. at 821. As far back as 1997, Justice Ruth Bader
Ginsburg wrote for the Court that “[t]he argument is sensibly made
that a nationwide administrative claims processing regime would
provide the most secure, fair, and efficient means of compensating
victims of asbestos exposure.” Amchem, 521 U.S. at 628. Specifi-
cally, the Court has endorsed the Judicial Conference’s rec-
ommendation that “[r]eal reform * * * require[s] federal legislation
creating a national asbestos dispute-resolution scheme.” Id. at 598.
The FAIR Act is the “real reform” called for by the Supreme Court.

C. VICTIMS FACE LONG DELAYS, UNCERTAIN OUTCOMES

Jonathan Hiatt, General Counsel of the AFL-CIO, testified be-
fore this Committee in September of 2002 that, compounding the
tragedy of asbestos illness, “the legal system has offered lengthy
delays, followed by limited compensation, compensation that often
comes too late.”22 A flood of asbestos cases is overwhelming the
courts, causing delays for victims. An estimated 300,000 cases are
currently pending.2? More than 600,000 individuals have brought
claims.24 Some experts estimate that as many as 2.7 million addi-
tional claims will be filed by people who were exposed to asbes-
t0s.25 While the majority of these claims are expected to be filed
by unimpaired claimants, this onslaught will inevitably cause ex-
tensive delays.

Some fatally ill victims die before their claims are resolved. As
discussed above, one worker whose claim against Avondale ship-
yard was buried in a consolidated case involving more than 1,000
plaintiffs, died of mesothelioma before the Louisiana trial involving
his claim even got underway.26 While some courts give priority to
plaintiffs with mesothelioma, elsewhere plaintiffs with mesothe-
lioma may die before they get to trial.27 Senator Kohl noted at our
September 25, 2002, hearing that, “[s]limply put, some of the most
seriously injured are just not getting their day in court quickly
enough.”

The flood of asbestos litigation has resulted in nearly 70 bank-
ruptcies, which further diminish the prospect that truly ill victims
will be timely and adequately compensated. The average amount of
time between filing a bankruptcy petition and approval of a reorga-
nization plan is about six years, during which time victims are not
paid.28

22 Hearing on Asbestos Litigation, Before the Senate Comm. on the Judiciary, 107th Cong.
(Sept. 25, 2002) (prepared statement of Jonathan Hiatt, General Counsel, American Federation
of Labor and Congress of Industrial Organizations, at 1) (Hiatt Sept. 25, 2002).

23 Hearing on Solving the Asbestos Litigation Crisis: S. 1125, the Fairness in Asbestos Injury
Resolution Act of 2003, Before the Senate Comm. on the Judiciary, 108th Cong. (June 4, 2003)
(prepared testimony of Jennifer Biggs, at 5) (Biggs June 4, 2003).

24RAND, at 40

25 Austern Sept. 25, 2002, at 4.

26 16-7 Mealey’s Litig. Rep. Asb. 2 (May 4, 2001) at 1.
27RAND 2002, at 35.

28 Austern March 5, 2003, at 2.
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Not only do victims have to wait too long for compensation,
awards are frequently inequitable, with large awards often going to
claimants who are not sick. For example, in a recent Mississippi
case, six plaintiffs who were not sick were awarded a total of $150
million. The plaintiffs did not claim to have ever missed a day of
work because of asbestos injury, they did not claim any medical ex-
penses related to asbestos, and they did not have asbestos-related
physical impairment. One plaintiff told the court he suffers no
shortness of breath and walks up to four miles per day for exer-
cise.29

Too many seriously ill victims do not fare so well, and many find
that the defendants have filed for bankruptcy and will only pay
pennies on the dollar, if anything. Senator DeWine noted at our
September 25, 2002 hearing that “[t]he status quo is just not fair.
It is grossly unfair to the victims. What you find is an inconsist-
ency in how victims are treated—a horrible inconsistency that I
don’t think you’ll find anyplace else in our country or our judicial
system.”

Asbestos-related bankruptcies severely diminish the prospects
that sick victims will be adequately compensated. Overwhelmed by
the enormous number of claims by the unimpaired in recent years,
the Johns-Manville bankruptcy trust is now paying victims just
five cents on the dollar.39 Moreover, 63% of the funds paid out by
the Manville trust have gone toward claims by those with non-ma-
lignant conditions.3! The General Counsel of the Manville Personal
Injury Trust, David Austern, testified before this Committee that
none of the existing asbestos trusts, nor any of the 20 trusts pend-
ing in bankruptcy court, will pay any more than a fraction of the
value of claims submitted to them.32

According to New York Senior District Judge Jack B. Weinstein,
the flood of new claims, the reduction in amounts paid pro rata by
the Johns-Manville bankruptcy trust on claims, and the increasing
number of bankruptcy filings “suggests that there may be a
misallocation of available funds, inequitably favoring those who are
less needy over those with more pressing asbestos-related inju-
ries.” 33

Even for those sick victims who are able to recover monies, those
awards are diminished by high transaction costs. Plaintiffs’ lawyers
fees alone are typically 40% of any settlement, and with expenses
can take more than half of the claimants’ recovery.

Today’s system is very costly, and victims could be well com-
pensated under a more efficient system. Tillinghast-Towers Perrin
actuary Jennifer Biggs testified before this Committee that the fu-
ture loss and expense for asbestos liability will amount to $130 bil-
lion (to which might be added the $70 billion that has already been
paid).34 Of that $130 billion, roughly $28 billion (21.5%) goes to de-
fense costs and $41 billion (40%) to plaintiffs’ attorneys. So, while
today’s system has a cost impact of $130 billion (future), less than

29 Bell, at 14.

30 Austern Sept. 25, 2002, at 2.

31 Claims Resolution Management Corporation, Hearing Exhibit No. 8 at 5, In Re: Asbestos
Litigation, (E.D.N.Y. Hearing on Dec. 13, 2001) (Nos. CV-91-875, CV-90-3973).

32 Austern March 5, 2003, at 2.

33 Order of Judge Jack B. Weinstein, Senior District Judge, E.D.N.Y., In re: Johns-Manville
Corporation et. al., Nov. 7, 2001, Brooklyn, New York.

34 Biggs, June 4, 2003, at 1-3.
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half—$61 billion—will actually reach claimants. A compensation
system that removes these transaction costs could compensate vic-
tims while at the same time have the benefit of shepherding more
funds to sick victims rather than to legal and other fees. S. 1125
provides for $108 billion, nearly all of which would go directly to
claimants. Contrasting these numbers with the $61 billion that
would actually go to claimants under our current tort system, it be-
comes evident that S. 1125 is a far superior option.

D. ECONOMY, JOBS SUFFER UNDER CURRENT SYSTEM

Almost all of the original asbestos manufacturers were driven
into bankruptcy by asbestos litigation. Plaintiffs’ attorneys now
seek to recoup funds “lost” to bankruptcy by targeting a widening
list of solvent companies, thus triggering a new wave of bank-
ruptcies. The growth in litigation against this expanding list of de-
fendants threatens jobs, workers’ 401(k) and retirement accounts,
and the American economy. As Senator Leahy noted at our March
5, 2003, hearing, “[n]ot only do the victims of asbestos exposure
continue to suffer, and their numbers to grow, but the businesses
involved in the litigation, along with their employees and retirees,
are suffering from the economic uncertainty surrounding the litiga-
tion. * * * These bankruptcies created a lose-lose situation. Asbes-
tos victims deserving fair compensation do not receive it and bank-
rupt companies cannot create new jobs nor invest in our economy.”

Given that nearly 70 defendant corporations have filed for bank-
ruptcy related to asbestos litigation, and as many as 2.7 million as-
bestos claims still may be filed, bankruptcies are likely to continue.
More than 20 of the almost 70 bankruptcies have been filed since
2000; as many asbestos-related bankruptcies have been declared in
the last two years as in either of the past two decades.3®> Recent
bankruptcies include Armstrong World Industries, Owens Corning,
Pittsburgh Corning, G-I Holdings Inc. (the successor to GAF
Corp.), W.R. Grace & Co., U.S. Gypsum Co., Federal Mogul, Bab-
cock & Wilcox, and Kaiser Aluminum.3¢ Asbestos liabilities ac-
counted for 84% of total contingent liabilities for Owens Corning,
67% for W.R. Grace, and 93% for USG.37

As the first wave of asbestos defendants filed for bankruptcy and
their resources dried up, the number of companies named as de-
fendants in asbestos suits began to rise. Increasingly, companies
with a limited link to asbestos liability are being targeted. Senator
Hatch noted at our September 25, 2002, hearing that “[blecause of
this surge in litigation, companies—many of whom never manufac-
tured asbestos nor marketed it—are going bankrupt paying people
who are not sick and may never be sick, and who, therefore, may
not need immediate compensation.” Approximately 8,400 firms
have been named defendants in asbestos suits,38 up from 300 listed
in 1983.39

35RAND 2002, at 71.

36 Keith M. Buckley, Asbestos: Impact on the U.S. Insurance Industry, Fitch Ratings, July 25,
2002, at 13.

37 Joseph E. Stiglitz, The Impact of Asbestos Liabilities on Workers in Bankrupt Firms, Se-
bago Associates, Dec. 2002, at 10 (Stiglitz).

38 Hearing on Solving the Asbestos Litigation Crisis: S. 1125, the Fairness in Asbestos Injury
Resolution Act of 2003, Before the Senate Committee on the Judiciary, 108th Cong. (June 4,
2003) (prepared testimony of Robert P. Hartwig, Insurance Information Institute, at 2).

39RAND 2002, at 49.
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Asbestos litigation has reached nearly all parts of the U.S. econ-
omy. Companies representing 75 of 83 American industries (using
the Commerce Department’s classifications) have been hit. “Non-
traditional” defendants account for 60% of asbestos-related expend-
itures. Companies ranging from America’s largest corporations to
small businesses with less than two dozen employees are now the
target of asbestos litigation.49 According to Senior U.S. District
Judge Jack Weinstein, “[ilf the acceleration and expansion of asbes-
tos lawsuits continues unaddressed, it is not impossible that every
company with even a remote connection to asbestos may be driven
into bankruptcy.” 41

The negative impact of asbestos liability is so serious; the mere
specter of it has the effect of chilling or even halting transactions.
Goldman Sachs Managing Director Scott Kapnick told this Com-
mittee that “the large uncertainty surrounding asbestos liabilities
has impeded transactions that, if completed, would have benefited
companies, their stockholders and employees, and the economy as
a whole.” 42 The asbestos problem also has serious consequences for
insurers, who now pay about 57% of the cost of asbestos liability.

A national economic research specialist testified before this Com-
mittee on the economic effects caused by asbestos litigation: “As-
bestos-related bankruptcies and the associated layoffs will have
ripple effects that harm many groups beyond company stock-
holders. Workers will suffer in many ways, including temporary or
long-term unemployment, lower long-term earnings, and inad-
equate and/or more expensive interim health coverage.” 43

Asbestos-related bankruptcies have a devastating impact on
workers’ jobs and their economic security. Companies that have de-
clared bankruptcy related to asbestos litigation employed more
than 200,000 workers before their bankruptcies. Asbestos-related
bankruptcies led to the direct loss of as many as 60,000 jobs, while
each displaced worker will lose an average of $25,000 to $50,000
in wages over his or her career.4* The need for congressional inter-
vention is clear, testified former U.S. Solicitor General Walter
Dellinger: “We need to stop the hemorrhaging of hundreds of mil-
lions of dollars going to those who are not sick, to protect American
jobs, pensions and shareholders.” 45

When asbestos defendant Federal-Mogul declared bankruptcy in
2001, employees reportedly lost more than $800 million in their
401(k)s.46 For example, one 82-year-old Federal-Mogul employee
saw his $1 million retirement nest egg shrivel to $20,000.47 Bank-
rupt Owens Corning saw its shares lose 97% of their value in the

40]d., at 49-50.

41Remarks of Judge Jack Weinstein, at a symposium held by the Bar Association of the City
of New York titled: “Asbestos: What Went Wrong?” Oct. 21, 2002, at 12.

42Hearing on Solving the Asbestos Litigation Crisis: S. 1125, the Fairness in Asbestos Injury
Resolution Act of 2003, Before the Senate Committee on the Judiciary, 108th Cong. (June 4,
2003) (prepared testimony of Scott Kapnick, at 2).

43 Hearing on Solving the Asbestos Crisis: S. 1125, the Fairness in Asbestos Injury Resolution
Act of 2003, Before the Senate Committee on the Judiciary, 108th Cong. (June 4, 2003) (pre-
pared testimony of Frederick C. Dunbar, of the National Economic Research Associates, at 1).

44 Stiglitz, at 3.

45 Dellinger Sept. 25, 2002.

46 Hearing on Asbestos Litigation, Before the Senate Committee on the Judiciary, 107th Cong.
(Sept. 25, 2002) (FNS Unofficial Transcript of oral testimony of The Honorable Senator Ben-
jamin Nelson, United States Senator, Nebraska) (Nelson Testimony).

47Mark Truby, Asbestos Ruined Federal-Mogul, The Detroit News, Mar. 31, 2002.
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two years before its filing. Approximately 14% of those shares were
held by employees.48

The AFL-CIO has told Congress that “[ulncertainty for workers
and their families is growing as they lose health insurance and see
their companies file for bankruptcy protection.”4® Many companies
had high unionization rates when they filed for bankruptcy: Johns-
Manville, 42%; Eagle-Picher, 33%; Federal-Mogul, 33%; Armstrong,
57%; and Todd Shipyards, 75%.50

There is no question that the escalating numbers of claims and
costs is a threat to workers’ jobs and retirement savings. The AFL-
CIO testified that “[The tort system] is damaging business far more
then it is compensating victims.” 51 Businesses with only a remote
connection to asbestos are being targeted in the same way that
original manufacturers were, despite the differences in culpability.

Six years ago, the Supreme Court endorsed a “national dispute
resolution scheme” to remedy this crisis, and the FAIR Act is the
vehicle to implement this mechanism. Without it, the current sys-
tem will continue exacerbating the devastating consequences it has
wrought for over 20 years.

E. ASBESTOS BAN

Dangers associated with exposure to asbestos fibers are well
known, and have prompted efforts to reduce and in some cases ban
asbestos use. EPA and OSHA have severely restricted the use of
asbestos since 1986. In 1989, EPA attempted to finalize a ban on
asbestos use in the United States; however, that ban was subse-
quently overturned on non-substantive grounds, by the United
States Court of Appeals for the Fifth Circuit in 1991. A number of
products and processes still use asbestos. Today, asbestos may be
present in such products as brake pads and linings, roofing mate-
rials, ceiling tiles, garden materials containing vermiculite, and ce-
ment products. According to the United States Geologic Survey, ap-
proximately 13,000 to 15,000 metric tons of asbestos are consumed
in the United States every year. Numerous countries have banned,
or are working to ban, the manufacture and importation of asbes-
tos. Despite its continued (albeit limited) use in the United States,
some types of asbestos remain a dangerous substance. Therefore,
a ban on the import and manufacture of harmful forms of asbestos
and asbestos containing products is needed to prevent the well
known risks associated with these products, and to reduce the
number of future victims of asbestos-related diseases. The only ex-
ceptions are for uses that present no unreasonable risks to health
(e.g., diaphragms in chlorine solvent) and for national security (e.g.,
use in missile liners).

F. CONCLUSION

It is evident that the asbestos litigation system is fundamentally
flawed. Victims and defendants alike face inequity and uncertainty,
which will only get worse. The Supreme Court has concluded that

48 Hearing on Asbestos Litigation, Before the Senate Committee on the Judiciary, 107th Con-
gress, September 25, 2002. The Honorable Benjamin Nelson, United States Senator, Nebraska.

49 Hearing on Asbestos Litigation Crisis: S. 1125, the Fairness in Asbestos Injury Resolution
Act of 2003, Before the Senate Committee on the Judiciary, September 25, 2002, Jonathan Hiatt
at 2.

50 Stiglitz, at 22.

51Hiatt at 2, Sept. 25, 2002.
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only federal legislation can create a fair and efficient asbestos reso-
lution system. The FAIR Act offers just such a resolution.

V. How S. 1125 WORKS

The FAIR Act takes asbestos claims out of the existing broken
tort system and processes them through a federally administered
trust fund that compensates current and future asbestos claimants
on a no-fault basis according to standardized medical criteria and
corresponding claims awards. Reduced to its essence, and as dis-
cussed further below, the trust fund operates on two fronts: (i)
through the collection and management of contributions received
from defendant and insurer participants and existing asbestos com-
pensation trusts; and (ii) through the payment of such funds to
compensate claimants who can show eligibility based on standard-
ized medical criteria.

The Committee believes that a national trust fund is the best an-
swer to the current asbestos litigation crisis. By funneling existing
asbestos tort claims into an administrative funding system, claim-
ants should see quicker compensation while defendants and insur-
ers benefit from increased economic certainty and stability—an out-
come that the current tort system is ill-suited to provide.

Claimants would benefit because the FAIR Act eliminates expen-
sive and time consuming litigation. A claimant can recover from
the trust fund if that person can meet the Act’s standardized med-
ical criteria, which is categorized in various funding levels based on
the severity of the asbestos-related disease. Unlike the current tort
system, claimants would not be required to prove causation with
respect to a pool of defendants or show that their claim was some-
how not caused by their own negligence.

Defendants and insurers would also benefit from a trust fund be-
cause their future asbestos liabilities become more predictable. The
trust fund will be financed through a structured payment scheme
involving defendants and insurers with asbestos liabilities. As long
as these payments are made into the Fund, these contributing par-
ticipants are immune from the tort system with regard to asbestos
personal injury claims and its inherent pitfalls.

A. THE FAIR ACT’S FUNDING MECHANISMS

To first ensure that claimants can be properly compensated, the
FAIR Act requires defendant and insurers to capitalize the trust
fund. This injection of funds is achieved through four layers of
funding that break down as follows: (i) $108 billion in mandatory
contributions from defendants and insurers spread over 27 years;
(i) the Administrator’s access to supplemental accounts and bor-
rowing authority; (iii) the contingent call funding vehicle; and (iv)
the back-end funding vehicle. Although the Committee believes
that the first layer of mandatory funding contributions from de-
fendants and insurers will be more than adequate to pay all pend-
ing and future asbestos claims, the FAIR Act contains these three
additional layers of funding to ensure that the Fund adequately
compensates eligible asbestos victims in the event of unanticipated
contingencies.
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1. The $108 billion in mandatory funding

The primary source of funding comes from mandatory annual
contributions by defendant participants and insurers during the
first 27 years of the Fund’s life. The aggregate level of mandatory
contributions is established at $108 billion: $104 billion shared
equally between defendants and their insurers and at least $4 bil-
lion from existing confirmed asbestos trusts.

a. The $104 billion contribution from defendants and insur-
ers

The Fund will be financed through allocated contributions of $52
billion each by defendants and insurers that have been exposed to
asbestos claims in the tort system. Although insurers and defend-
ants share this funding obligation equally, the mechanics of how
these amounts will be assessed towards each contributing group
necessarily differs.

For defendants

With respect to the defendants, the Administrator must first as-
sign companies into tiers that are defined by prior company ex-
penditures incurred defending asbestos claims in the tort system.
These expenditures include defense, indemnity, judgment and set-
tlement costs. In addition, the FAIR Act establishes separate tiers
for debtor companies currently in bankruptcy and companies sub-
ject to claims under the Federal Employer’s Liability Act.

Once companies have been assigned to tiers, the Administrator’s
next step is to assign companies into subtiers based on revenue lev-
els—amounts calculated by each company’s reported earnings for
the most recent fiscal year ending before December 31, 2002. After
a company is assigned to a subtier, the Administrator can then
identify with ease a corresponding annual contribution amount
that the assigned company is obligated to pay into the Fund. In
other words, each subtier identifies the annual contribution
amount into the Fund.

The Committee believes that a dual tiering system that accounts
for past asbestos expenditures and company revenues is a fair
measure of a company’s ability to fund the assessments under the
FAIR Act. But in the event a tiering assignment unduly burdens
a contributing company, the FAIR Act provides for limited payment
adjustments based on severe financial hardship or exceptional
cases of demonstrated inequity.

For insurers

Unlike the assessment formula for defendants, the FAIR Act
takes a different approach with respect to the asbestos insurers.
Rather than establish an allocation formula, the FAIR Act creates
a separate Asbestos Insurers Commission, which holds responsi-
bility to determine the amount that each insurer is obligated to pay
into the Fund. The Committee believes that delegating such a task
to a separately commissioned entity makes abundant sense given
the necessary technical expertise that is required in developing a
fair and appropriate allocation formula. The FAIR Act requires the
Commission to determine contributions based on several factors, in-
cluding premiums from asbestos policies, losses paid, reserve levels,
and future liability. However, if the insurers agree on a fair divi-
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sion of contributions among themselves, such an agreement may be
used to determine the insurer allocation. This agreement is subject
to approval by the Commission after a finding that the agreed upon
allocation formula meets all of the requirements of the Act.

Moreover, to ensure that the Fund receives early funding while
the Commission develops an allocation formula, the FAIR Act au-
thorizes the Administrator to collect payments from the asbestos
insurers in an amount that does not exceed the ultimate financial
obligation of an insurer participant. Such payments are to be as-
sessed on an equitable basis and credited against future payments
that may be required after the Commission develops an allocation
formula.

b. The $4 billion contribution from existing bankruptcy trusts

The remaining $4 billion is provided by existing asbestos com-
pensation trusts that have been established to compensate asbestos
claims, including but not limited to those established under section
524(g) of the Bankruptcy Code. The Committee understands that
the total amount of all existing bankruptcy and other asbestos com-
pensation trusts is valued to be at least $4 billion. Because the
FAIR Act requires that all trust assets be transferred to the Fund
within 6 months of the date of enactment pursuant to the provi-
sions of the Act, these trusts represent an immediate source of
funding for the Administrator to begin processing claims.

2. The administrator’s access to supplemental accounts and bor-
rowing authority

To ensure sufficient funds are available to compensate eligible
claimants if funding is necessary beyond the mandatory $108 bil-
lion contribution, the FAIR Act provides a second layer of funding
that contains three components. First, the Administrator holds ac-
cess to additional funds through a guaranteed payment account.
This account collects a mandatory surcharge (in addition to the as-
sessed amount) on every defendant and insurer contribution made
into the Fund. The proceeds from this surcharge are used to cover
shortages attributable to the non-payment by any participant. Sec-
ond, the Administrator holds access to an orphan share account
that collects amounts paid in excess of the maximum aggregate
contribution by insurers and defendants. These amounts are used
to cover losses caused by participants that proceed with Chapter 11
bankruptcies and for losses caused by financial hardship and in-
equity determinations made in favor of certain participants. Third,
the Administrator holds authority to borrow from commercial lend-
ing institutions amounts to offset short term losses in an amount
that does not exceed anticipated contributions for the following
year.

3. The contingent call funding vehicle

This funding vehicle is the next line of defense to offset potential,
though unlikely, shortages during the first 27 years of the Fund.
The contingent call provision gives the Administrator the discretion
to withhold step-downs after year 5 of the Fund. As currently
structured, the Fund envisions a payment schedule that begins
with at least $5 billion annually during years 1 through 5 with a
gradual reduction in the amount of such payment beginning year
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6. But if the Administrator certifies that the Fund is encountering
financial difficulties in paying claims, the Administrator is author-
ized to assess participants at the initial year 1-5 minimum con-
tribution levels.

4. The back-end funding vehicle

As the term suggests, this funding vehicle addresses potential
shortages to pay claims that may exist after year 27 of the Fund.
The back end provision gives participants the option to either con-
tinue contributing into the Fund in an aggregate amount not to ex-
ceed $2 billion annually or have the remaining claims resolved in
the tort system in Federal Court.

B. FAIR ACT CLAIMS PROCESS

The FAIR Act creates a no-fault system to compensate those who
meet sound, fair and balanced eligibility criteria to establish the
existence of a legitimate asbestos-related disease. The eligibility
criteria include diagnostic, latency, medical and exposure require-
ments. Flexibility is built into the system, providing for exceptional
claims and special cases. The FAIR Act then provides fair and equi-
table claim values to eligible claimants. To ensure the integrity of
the system, however, auditing procedures and independent reviews
by objective, experienced physicians are also provided.

The FAIR Act’s nationalized, streamlined claims processing sys-
tem provides compensation to eligible claimants promptly without
creating a new or large bureaucracy. It works as follows:

1. Court procedure

The compensation system will be administered by the Court of
Federal Claims, which will establish and supervise an Office of
Special Asbestos Masters (OSAM) to process and make initial deci-
sions on claims for compensation. OSAM will facilitate the claims
handling process, so that the Court’s docket does not become back-
logged as occurs in the current tort system. Claimants begin the
process by filing a claim form listing their asbestos exposure, work
history, medical records (including diagnoses and test results), to-
bacco use and prior claims and recovery. Claims are referred to
claims examiners for an initial review. If the claim form is com-
plete, a special asbestos master has 60 days to determine the
amount of any award to which the claimant is eligible. The special
asbestos masters, with recommendations by a Medical Advisory
Committee made up of objective and experienced physicians when
requested or where required, need only determine whether the
claimant meets the diagnostic, latency, medical, and exposure cri-
teria established in the Act. A claimant may appeal a decision to
a panel of three Special Asbestos Masters within 30 days of receiv-
ing notice of a decision. The panel must make a determination
within 60 days after receipt of an appeal. Claimants have 30 days
to appeal this panel’s decision to a 3-judge panel of the Court of
Federal Claims. When such panel is constituted, it is known as the
Court of Asbestos Claims (“Asbestos Court”). Claimants then have
30 days to file an appeal to the U.S. Court of Appeals for the Fed-
eral Circuit.

Claims must be filed with the Court within 4 years from the date
the claimant knew or should have known of the claim, and claim-
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ants have the right to seek appeal eligibility determinations. The
FAIR Act establishes a claimant assistance program to provide as-
sistance to claimants in preparing and submitting claims, including
a legal assistance program to assist them with legal representation
issues. Notification is provided of available pro bono legal services.

The purpose of the FAIR Act is to establish an administrative
compensation system to replace the tort system for asbestos vic-
tims, in much the same manner that workers’ compensation sys-
tems have replaced tort liability as a means of compensating work-
place injuries. In accordance with this purpose, the FAIR Act pre-
empts asbestos personal injury claims made under state or other
federal law, including pending claims that have not proceeded to
final judgment before the date of enactment. Pursuant to an
amendment in committee, the preemption of pending claims will
not become effective until the Fund is fully operational and proc-
essing claims. However, a participant’s contributions to the Fund
shall be reduced by the amount of any claims made payable by the
operation of this amendment after the enactment of this Act. Work-
ers’ compensation and veterans’ benefits claims are excepted from
preemption, because workers’ compensation and veterans’ benefits
programs generally do not suffer from the uncertainties, unfair-
ness, delay and expense of the tort system.

2. Prompt payment of claims

Unlike the current system, in which results are slow, inequitable
and unpredictable, the Fair Act ensures rapid, fair, and predictable
payments, while still maintaining the stability of the Fund. In con-
trast to the long delays associated with current asbestos litigation,
payments are expected to be paid over a period of 3 years, and no
longer than 4 years. Living mesothelioma claimants are entitled to
accelerated payments. Expedited payments also may be provided in
cases of exigent circumstances or extreme hardship caused by the
asbestos related injury. The reduced transaction costs of the admin-
istrative system and the more than adequate funding provided
under the FAIR Act ensure that eligible claimants receive the com-
pensation to which they are entitled, unlike current bankruptcy
trusts where claimants receive pennies on the dollar or current set-
tlements and awards where claimants often lose more than half of
the recovery in attorneys’ fees and expenses. Pursuant to an
amendment in Committee, if in any year the Administrator is un-
able to certify that 95% of claim obligations owed in that year are
being paid (and after a 90 day period to cure), the fund shall imme-
diately sunset and return claimants to the tort system.

In the event the claimant has a timely filed pending claim, the
claimant has 4 years from the date of enactment of this Act to file
the claim with the Court. Claimants who meet the statute of limi-
tations under the FAIR Act, and have already received a prior set-
tlement or judgment for their injury, will have any recovery from
the Fund reduced by the amount of those prior recoveries.

3. Diagnostic and latency criteria

Claimants must meet diagnostic and latency criteria to be com-
pensated by the Fund. The Committee intends the diagnostic cri-
teria to reflect the typical components of a true medical diagnosis
by a claimant’s doctor, including an in-person physical examination



32

(or pathology in the case where the injured person is deceased) and
a review of the claimant’s medical, smoking and exposure history
by the doctor diagnosing an asbestos-related disease. These re-
quirements ensure that the claimant will be given a true diagnosis
related to the claimant’s condition. The diagnosis must also include
consideration of other more likely causes of the condition to ensure
that asbestos exposure was the cause of any claimed nonmalignant
disease (as opposed to other industrial dust exposure) or a substan-
tial contributing factor in causing a malignant disease.

Because asbestos-related diseases have a long latency period be-
fore symptoms begin to manifest, the FAIR Act also requires that
the claimant demonstrate that his or her first exposure to asbestos
occurred at least ten years prior to the initial diagnosis.

4. Medical criteria

Claimants must meet medical criteria to ensure that resources
are protected for those who are currently suffering from asbestos-
related disease. The medical criteria establishes requirements for
10 disease levels, 5 of which relate to nonmalignant asbestos-re-
lated diseases, such as asbestosis, and 5 of which relate to malig-
nant diseases, such as lung cancer and mesothelioma. The medical
criteria for three of the nonmalignant categories are based on in-
creasing severity of the claimant’s impairment. Because these im-
pairments may have other causes, such as other airborne contami-
nants including cotton dust, medical evidence is required to estab-
lish that asbestos exposure is the cause of the claimant’s impair-
ment. The medical criteria for the malignant categories similarly
reflect the need to have medical evidence to support a finding that
the claimant’s exposure to asbestos is a substantial contributing
factor in causing the claimant’s asbestos-related disease.

5. Exposure criteria

Claimants must meet exposure criteria to be compensated. Be-
cause the risk of developing an asbestos-related disease increases
with the amount and intensity of exposure to asbestos, the Com-
mittee has set exposure requirements for each disease level to en-
sure that the FAIR Act compensates only asbestos-related diseases.
The number of years of occupational exposure are weighted based
on industry and occupations and by the dates of exposure, so as to
serve as a proxy for approximating the dose of exposure associated
with various types of occupational exposures typically associated
with asbestos-related diseases. The intensity and regularity of as-
bestos exposures associated with certain industries and occupations
were significantly greater prior to the 1970’s, at which time federal
regulations limiting its use and for the protection of workers were
first put in place. Such exposures often occurred in the manufac-
ture of asbestos. Because mesothelioma can develop, in some in-
stances, from more limited exposure, the exposure requirements for
mesothelioma are the least stringent, requiring minimal exposure
to asbestos. Nonetheless, the criteria are meant to ensure that only
diseases caused by asbestos exposures versus other causes are com-
pensated by the Fund.
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6. Exceptional and special cases

The FAIR Act provides some limited exceptions to the above
standards for compensation. Exceptional cases where the medical
criteria under the Act cannot be met but the claimant has com-
parable and reliable medical evidence are eligible for review by a
Medical Advisory Committee, made up of objective, experienced
physicians, to determine whether the claimant is eligible.

Special provisions are established for review by the Medical Ad-
visory Committee in other unique circumstances, including those
related to “take home” exposures where asbestos was brought into
the home by an occupationally exposed person and those related to
the high levels of environmental exposures of residents and work-
ers in Libby, Montana. Because the medical conditions of the resi-
dents of Libby are currently being studied by various agencies,
claims filed by Libby claimants are to be automatically designated
as exceptional medical claims and referred to the Medical Advisory
Committee for review of the claimant’s eligibility.

7. Claim values

The FAIR Act provides for carefully constructed, rational, and
fair claims values. Many of the illnesses that are compensated
under the Act could be caused or contributed to by factors other
than asbestos exposure, such as smoking and other airborne con-
taminants. Therefore, claims values have been carefully con-
structed to provide increased compensation in those cases where
there is greater confidence that the asbestos exposure was the
cause of the claimant’s injury. To those ends, mesothelioma and
lung cancer claims where the claimant has been diagnosed with
underlying asbestosis and is a nonsmoker have been given the
highest values. Claims values for claimants with severe asbestosis
and other lung cancer claims where the causal connection between
the asbestos exposure and the injury is more substantiated simi-
larly reflect the purpose of the Act to direct monies to the most se-
rious injuries caused by exposure to asbestos.

In the case of other cancers and lung cancers where smoking is
considered a predominant or likely cause of the cancer, claims val-
ues are reduced for smokers. Lifetime nonsmokers and former
smokers who had not smoked at least 12 years prior to diagnosis
are eligible for increased compensation based on a review of their
smoking history by the Medical Advisory Committee. Such claim-
ants, however, bear the burden of providing sufficient evidence of
the limits of their smoking behavior. This Fund is not intended to
be a compensation system for tobacco-related diseases, which would
overwhelm the Fund leaving no money for asbestos victims.

The FAIR Act recognizes that claimants with significant occupa-
tional exposure to asbestos may be at risk of developing a serious
asbestos-related illness. As such, claimants meeting the minimum
exposure criteria will be reimbursed reasonable costs for medical
monitoring. In