AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Calendar No. 527

{ REPORT

SENATE

2d Session

109TH CONGRESS
109-288

UNITED STATES-INDIA PEACEFUL ATOMIC
ENERGY COOPERATION AND U.S. ADDI-
TIONAL PROTOCOL IMPLEMENTATION ACT

REPORT

OF THE

COMMITTEE ON FOREIGN RELATIONS

[TO ACCOMPANY S. 3709]

Available via the World Wide Web: http:/www.gpoaccess.gov/congress/
index.html

JuLy 20, 2006, Ordered to be printed

U.S. GOVERNMENT PRINTING OFFICE
28-789 WASHINGTON : 2006







UNITED STATES-INDIA PEACEFUL ATOMIC ENERGY COOPERATION AND
U.S. ADDITIONAL PROTOCOL IMPLEMENTATION ACT






Calendar No. 527

{ REPORT

109TH CONGRESS
109-288

2d Session SENATE

UNITED STATES-INDIA PEACEFUL ATOMIC ENERGY
COOPERATION AND U.S. ADDITIONAL PROTOCOL
IMPLEMENTATION ACT

JULY 20, 2006.—Ordered to be printed

Mr. LUGAR, from the Committee on Foreign Relations,
submitted the following

REPORT

[To accompany S. 3709]

The Committee on Foreign Relations, having had under consider-
ation an original bill (S. 3709) to exempt from certain requirements
of the Atomic Energy Act of 1954, United States exports of nuclear
materials, equipment, and technology to India, and to implement
the United States Additional Protocol, reports favorably thereon
and recommends that the bill do pass.
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I. PURPOSE AND SUMMARY

The United States-India Peaceful Atomic Energy Cooperation Act
would exempt from certain requirements of the Atomic Energy Act
of 1954 (42 USC 2011 et seq.), exports of nuclear material, equip-
ment and technology from the United States, and reexports of such
U.S.-origin items, to India. Such items have not been transferred
to India by the United States since India’s detonation of a nuclear
explosive device in the 1970s and the subsequent decision by the
United States to cease nuclear cooperation with India.

28-789



2

On dJuly 18, 2005, President Bush and Prime Minister
Manmohan Singh of India issued a Joint Statement. The Joint
Statement covered a range of issues and common interests between
the two leaders and their nations, and in it both leaders also com-
mitted to re-establishing civil nuclear commerce between the
United States and India, and between other nations of the world
and India, if India completed a set of steps that would result in
greater adherence to the global nonproliferation regime of multilat-
eral export control groups and treaties. President Bush committed
that he would “work to achieve full civil nuclear energy cooperation
with India as it realizes its goals of promoting nuclear power and
achieving energy security” and to “seek agreement from Congress
to adjust U.S. laws and policies” to permit that cooperation.! Presi-
dent Bush also promised to “work with friends and allies to adjust
international regimes to enable full civil nuclear energy cooperation
and trade with India, including but not limited to expeditious con-
sideration of fuel supplies for safeguarded nuclear reactors at
Tarapur.” 2

Prime Minister Singh also made commitments on the part of
India:

The Prime Minister conveyed that for his part, India would reciprocally
agree that it would be ready to assume the same responsibilities and prac-
tices and acquire the same benefits and advantages as other leading coun-
tries with advanced nuclear technology, such as the United States. These
responsibilities and practices consist of identifying and separating civilian
and military nuclear facilities and programs in a phased manner and filing
a declaration regarding its civilian facilities with the International Atomic
Energy Agency (IAEA); taking a decision to place voluntarily its civilian nu-
clear facilities under IAEA safeguards; signing and adhering to an Addi-
tional Protocol with respect to civilian nuclear facilities; continuing India’s
unilateral moratorium on nuclear testing; working with the United States
for the conclusion of a multilateral Fissile Material Cut Off Treaty; refrain-
ing from transfer of enrichment and reprocessing technologies to states that
do not have them and supporting international efforts to limit their spread;
and ensuring that the necessary steps have been taken to secure nuclear
materials and technology through comprehensive export control legislation
and through harmonization and adherence to Missile Technology Control
Regime (MTCR) and Nuclear Suppliers Group (NSG) guidelines.3

Strategic Rationale:

The India agreement is perhaps the most important strategic
diplomatic initiative undertaken by this administration, and it rep-
resents a fundamental departure from the crisis management men-
tality that has dominated foreign policy in recent years. By con-
cluding this pact and the far-reaching set of cooperative agree-
ments that accompany it, the President has embraced a long-term
outlook that seeks to strengthen our foreign policy in a way that
will give us new diplomatic options and improve global stability.
With this agreement, the administration is asking Congress to see
the opportunities that lie beyond the horizon of the current presi-
dential term.

The committee studied carefully the implications of the nuclear
pact on non-proliferation policy. It was concerned about the prece-

I Available at http://www.whitehouse.gov/news/releases/2004/09/20040921-18.html. The full
text is reproduced in the annex to this report.
2Tbid.

3 Ibid.
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dent set by this action, and worked to ensure that this agreement
does not undercut U.S. compliance with its responsibilities under
the Nuclear Non-Proliferation Treaty. The committee believes that
its bill achieves a proper balance and will help solidify New Delhi’s
commitments to implement strong export controls, separate its ci-
vilian nuclear infrastructure from its weapons program, and place
civilian facilities under IAEA safeguards. This agreement also
would be a powerful incentive for India to cooperate closely with
the United States in stopping proliferation and to abstain from fur-
ther nuclear weapons tests.

The administration’s declaration that we would welcome India’s
advancement as a major economic and political player on the world
stage represents a strategic decision to invest political capital in a
country with a vibrant democracy, rapidly growing economy, and
increasing clout. With a well-educated middle class that is larger
than the entire U.S. population, India can be an anchor of stability
in Asia and an engine of global economic growth.

It can also be a key partner in countering global extremist
trends. Both the United States and India understand the impor-
tance of opposing violent movements through the promotion of reli-
gious pluralism, tolerance, and democratic freedoms. As a country
with well-entrenched democratic traditions and the world’s second
largest Muslim population, India can set an example of a multi-re-
ligious and multi-cultural democracy in an otherwise volatile re-
gion.

India is already assuming a new role in world affairs. Its votes
at the TAEA on the Iran issue in September 2005 and February
2006 demonstrate that New Delhi is able and willing to adopt a
more constructive role on international non-proliferation issues.
India continues to prize its strategic autonomy, but this agreement
will give it increasing incentives to use its influence to bring about
international stability and global economic progress.

Historical Background:

The committee notes that the administration had, even before
the July 18, 2005 Joint Statement, already significantly revised
certain U.S. laws and policies regarding sensitive technology ex-
ports to India. Under the “Next Steps in Strategic Partnership”
(NSSP), a substantial number of changes to the Export Administra-
tion Regulations (the EAR, 15 CFR 730-744) were made for India.
The NSSP began with the November 2001 statements between
President Bush and then-Indian Prime Minister Vajpayee and was
formally announced in a statement by President Bush on January
12, 2004.4 The NSSP apparently culminated in the July 18, 2005
Joint statement. The items that have had new treatment extended
to them in respect of their export to India from the United States
have included technologies in sensitive areas such as space launch,
advanced computing, and information on certain missile defense
systems.

In September 2004, and again in each of August and December
2005, the administration substantially revised the EAR for exports
of certain items to India, including the export or reexport of nu-

4 Available at http:/www.whitehouse.gov/news/releases/2004/01/20040112—1.html.
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clear items which were unilaterally controlled by the United States
for proliferation reasons. These were restricted to the “balance of
plant” portions of facilities in India already under IAEA safe-
guards. These amended rules also removed several Indian entities
from the Commerce Department’s Entities List.5> The amended reg-
ulations, however, did not affect items that were and are subject
to NSG controls.

Thus, by early 2006, the administration had made a number of
changes to U.S. regulations and policies for India. But those
changes had brought the United States to the end of what could
be done unilaterally. Additional changes to U.S. law would violate
international controls, in particular those of the NSG. For any ad-
ditional changes, particularly in respect of exports of nuclear mate-
rials, equipment and sensitive nuclear technology to India, agree-
ment would be needed among the members of the NSG to permit
such trade with India.

Since the enactment of the Nuclear Nonproliferation Act of 1978
(NNPA), it has been a requirement of U.S. law that, to continue
nuclear supply to a non-nuclear weapon state (i.e., any state other
than the five nuclear weapon states recognized by the NPT), “TAEA
safeguards be maintained with respect to all nuclear materials in
all peaceful nuclear activities within the territory of such state,
under its jurisdiction, or carried out under its control anywhere.” ¢
This requirement, known as the “full-scope safeguards” provision,
was also subsequently incorporated into the “Nuclear Suppliers
Guidelines” at a meeting of the NSG in Warsaw, Poland, on April
3, 1992.7 The committee notes that this requirement was achieved
largely through the direct efforts of the United States. Under Sec-
retary of State for International Security Affairs Reginald Bar-
tholomew testified before the Subcommittee on Foreign Operations
of the House Appropriations Committee on April 8, 1992 that:

There has been significant progress over the past couple of years on a key
nuclear export policy long supported by the U.S,, i.e., requiring full-scope
TAEA safeguards in non-nuclear-weapons states as a condition for any sig-
nificant, new nuclear supply commitment. All 27 members of the Nuclear

Suppliers Agreement issued a statement calling for full-scope safeguards as
a condition of significant nuclear supply.8

The committee notes that another important U.S. goal was
achieved at the 1992 Warsaw meeting, as well. In “recognition of
the growing problems posed by the potential use of nuclear-related
dual-use materials, equipment and technology in un-safeguarded
nuclear programs or in nuclear weapons programs,” the NSG de-
cided to adopt “a comprehensive arrangement to control these
items. . . . which consist[ed] of a set of guidelines and a list of

5 Supplement No. 4 to Part 744 to the EAR (15 C.F.R. Part 744, Supp. No. 4).

6 At section 123.a(2) of the Atomic Energy Act of 1954 (42 USC 2153.a(2)).

7“Press Statement of the Nuclear Suppliers Meeting,” Warsaw. Poland, April 3, 1992, avail-
able at http:/www.nuclearsuppliersgroup.org/PRESS/1992-Press.pdf, hereinafter “Warsaw NSG
Statement.” The specific requirement rests at paragraph 4(a) of the NSG Guidelines for Nuclear
Transfers, INFCIRC/254/Rev.8/Part I, and states that “Suppliers should transfer trigger list
items or related technology to a non-nuclear-weapon State only when the receiving State has
brought into force an agreement with the IAEA requiring the application of safeguards on all
source and special fissionable material in its current and future peaceful activities.”

8“Text of Statement Prepared for Delivery by Reginald Bartholomew, Under Secretary for
International Security Affairs, U.S. Department of State, Before the Subcommittee on Foreign
Operations of the House Appropriations Committee, Washington, DC,” April 8, 1992, available
on LexisNexis, hereinafter, “Bartholomew Statement.”
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some 65 items to be controlled . . . [which where] incorporated into
the Nuclear Suppliers Guidelines.”? The committee believes that
the achievements of the United States at the 1992 Warsaw NSG
meeting were substantial. They increased the strength of inter-
national nuclear export controls and extended to the international
community the controls already embodied in U.S. law. The com-
mittee notes that the NSG has since grown to include more than
40 Participating Governments,19© making the scope of its controls
even more important. In addition, after enactment of the require-
ment for full-scope safeguards in U.S. law, many other countries
specified this requirement in their own bilateral agreements and
laws regarding international cooperation in atomic energy.

The requirement for full-scope safeguards in the NSG arose out
of the 1990 Review Conference on the Nuclear Nonproliferation
Treaty (NPT), which made important recommendations in respect
of Article III of the NPT (which requires all non-nuclear weapon
States Parties to accept IAEA safeguards and verification activities
“with a view to preventing diversion of nuclear energy from peace-
ful uses to nuclear weapons or other nuclear explosive devices),” 11
one of which was “That nuclear supplier States require, as a nec-
essary condition for the transfer of relevant nuclear supplies to
non-nuclear weapon States, the acceptance of IAEA safeguards on
all their current and future nuclear activities (i.e. full-scope safe-
guards or comprehensive safeguards).” 12

Existing U.S. Law:

Section 123 of the Atomic Energy Act (42 U.S.C. 2153) requires
an agreement for cooperation as a prerequisite for significant nu-
clear exports. The State Department, with the advice of the De-
partment of Energy, negotiates such agreements, which spell out
the terms, conditions, duration, nature, and scope of cooperation.
The NNPA added a set of nine criteria to section 123 a. of the
Atomic Energy Act (42 USC 2153(a)) which agreements for coopera-
tion (called “peaceful nuclear cooperation agreements” and expected
to meet.

These include guarantees that: (1) safeguards on nuclear mate-
rial and equipment transferred continue in perpetuity; (2) full-
scope safeguards are applied in non-nuclear weapon states; (3)
nothing transferred is used for any nuclear explosive device or for
any other military purpose; (4) the United States has the right to
seek the return of exported items if the cooperating state detonates
a nuclear explosive device or terminates or abrogates an TAEA

9Warsaw NSG Statement.

10The current Participating Governments are: Argentina, Australia, Austria, Belarus, Bel-
gium, Brazil, Bulgaria, Canada, China, Croatia, Cyprus, Czech Republic, Denmark, Estonia,
Finland, France, Germany, Greece, Hungary, Ireland, Italy, Japan, Kazakhstan, the Republic
of Korea, Latvia, Lithuania, Luxembourg, Malta, the Netherlands, New Zealand, Norway, Po-
land, Portugal, Romania, the Russian Federation, Slovakia, Slovenia, South Africa, Spain, Swe-
den, Switzerland, Turkey, Ukraine, the United Kingdom, and the United States, at http:/
www.nuclearsuppliersgroup.org/member.htm.

11 Treaty on the Nonproliferation of Nuclear Weapons, done at Washington, London and Mos-
cow, July 1, 1968, and entered into force March 5, 1970 (21 USC 483) and in IAEA Information
Circular (INFCIRC) 140, at http:/www.iaea.org/Publications/Documents/Infcircs/Others/
infcirc140.pdf.

12“Communication of 10 May 2005 received from the Government of Sweden on behalf of the
participating Government of the Nuclear Suppliers Group,” The Nuclear Suppliers Group: Its
Origins, Roles and Activities, JAEA INFCIRC/539/Rev.3, 30 May 2005, available at http:/
www.nuclearsuppliersgroup.org/PDF/infcirc539r3.pdf.
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safeguards agreement; (5) there is no transfer of material or classi-
fied data without U.S. consent; (6) physical security is maintained,;
(7) no enrichment or reprocessing of United States-origin nuclear
materials and fuel may be done without prior U.S. approval; (8)
storage must first be approved by the United States for plutonium
and highly enriched uranium; and (9) anything subsequently pro-
duced through cooperation is subject to all of the above require-
ments.

If an agreement does not meet one or more of the requirements
of Section 123 a., then the President presents the agreement to
Congress as exempt from those requirements. Such an agreement
cannot enter into force unless Congress passes a joint resolution of
approval. In a case in which such an agreement was exempted be-
cause the recipient non-nuclear weapon state did not have full-
scope safeguards, Congress could review one export license annu-
ally, and could, by enacting a resolution of disapproval, terminate
exports for the remainder of that Congress under provisions of Sec-
tion 128 (42 USC 2157).

The United States currently has about two dozen 123 agree-
ments in force. A Section 123 agreement is presented to Congress,
whereupon it is reviewed for 90 days of continuous session. If it
meets all 9 criteria in Section 123 and Congress does not enact a
resolution of disapproval of the agreement, the agreement enters
into force. The Nuclear Regulatory Commission (NRC) reviews li-
censes for nuclear exports!s according to the criteria of the Atomic
Energy Act (AEA). If met, licenses are authorized, and if not, the
President may authorize exports by executive order.14

The NNPA also included a provision for halting exports if a coun-
try were to test a nuclear device, violate safeguards agreements,
proliferate to another non-nuclear weapon state, or continue nu-
clear weapons-related activities (now section 129 of the AEA (42
USC 2157)).

In order for the United States to be able to export nuclear fuel,
reactors and sensitive technology to India, U.S. laws and policies,
which served as the basis for international nuclear export controls,
and those controls as well, would need to be modified to permit
such commerce.

India’s Separation Plan:

The administration stated that before changes in the law would
be sought by the United States for India, India was to undertake
certain of its commitments under the July 18, 2005 Joint State-
ment. The most important was the Indian promise to identify and
separate its “civilian and military nuclear facilities and programs
in a phased manner.” 1> Under Secretary of State for Arms Control
and International Security Robert G. Joseph testified before the
committee on November 2, 2005:

We expect—and have indicated to the Government of India—that India’s

separation of its civil and military nuclear infrastructure must be conducted
in a credible and transparent manner, and be defensible from a non-

1310 CFR 110, et seq.

14See CRS Report RL 33016, “U.S. Nuclear Cooperation with India: Issues for Congress,” for
further detail.

15See Joint Statement text in the annex to this report.
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proliferation standpoint. In other words, the separation and the resultant
safeguards must contribute to our nonproliferation goals. Many of our inter-
national partners have similarly indicated that they view this as a nec-
essary precondition, and will not be able to support civil nuclear coopera-
tion with India otherwise. We believe that the Indian government under-
stands this.16

The administration did not specify what standards would be used
by the United States to evaluate India’s separation plan to estab-
lish that it is credible, transparent and defensible from a non-
proliferation standpoint. The committee did receive testimony from
the Honorable Ronald F. Lehman, the former Director of the U.S.
Arms Control and Disarmament Agency, which put the present
U.S.-Indian separation proposal in context:

Over the years, various Indian interlocutors have floated the idea of sepa-
rating civilian from military facilities and applying safeguards to them. We
have never known the scale of the separation or the quality of the safe-
guards. If India is serious about nuclear power, then its infrastructure
should be declared predominantly civilian with permanent IAEA safe-
guards. To clarify the separation may take some time, and full implementa-
tion of TAEA safeguards could take years. A major shift to safeguard civil-
ian activity would be a positive step worthy of considerable movement on
the part of the U.S. and the international community. A token step would
be counterproductive.1?

With regard to the Indian Separation Plan which was presented
by Prime Minister Singh in the Indian Parliament on March 2,
2006, Secretary of State Condoleezza Rice testified that it was in-
deed credible and defensible from a nonproliferation standpoint be-
cause:

. it had to capture more than just a token number of Indian nuclear
facilities, which it did by encompassing nearly two-thirds of India’s current
and planned thermal power reactors as well as all future civil thermal and
breeder reactors. Importantly, for the safeguards to be meaningful, India
had to commit to apply IAEA safeguards in perpetuity; it did so. Once a
reactor is under IAEA safeguards, those safeguards will remain there per-
manently and on an unconditional basis. Further, in our view, the plan also
needed to include upstream and downstream facilities associated with the
safeguarded reactors to provide a true separation of civil and military pro-
grams. India committed to these steps, and we have concluded that its sep-
aration plan meets the criteria established: it is credible, transparent, and
defensible from a nonproliferation standpoint.18

The committee has carefully reviewed the text of the March 2,
2006 Indian Government’s Separation Plan and its further clari-
fication of that document on May 6, 2006.1° The committee com-
mends India for placing additional facilities and materials under
the TAEA safeguards system. Such actions can contribute to the
ability of the IAEA to fulfill its mandate to better “apply safe-
guards, at the request of the parties, to any bilateral or multilat-
eral arrangement, or at the request of a State, to any of that

16 Prepared Remarks of Robert G. Joseph, Under Secretary of State for Arms Control and
International Security, at a hearing of the Senate Committee on Foreign Relations on “U.S.-In-
dian Nuclear Energy Cooperation: Security and Nonproliferation Implications,” November 2,
2005, S. Hrg. 109-384, and available at http:/foreign.senate.gov/testimony/2005/
JosephTestimony051102.pdf. Hereinafter “November 2 Hearing.”

17November 2 Hearing.

18“Questions for the Record Submitted to Secretary of State Condoleezza Rice by Chairman
Richard G. Lugar, April 5, 2006,” hereinafter “April 5 QFRs” see annex to this report.

19Both the March 2 and May 6 documents are appended to this report.
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State’s activities in the field of atomic energy.”20 The committee is
also aware, however, of the general limitations that exist with re-
spect to the implementation of the IAEA safeguards system. This
stems from the fact that, like any large international organization
with responsibilities around the globe, the IAEA has finite re-
sources with which to tackle its many verification tasks, at both
the physical and political levels, and in many countries where it is
tasked with particularly significant and intense verification respon-
sibilities, such as Iran, those activities can quickly absorb most of
the available personnel and the necessary funds in the IAEA’s
Safeguards Division.

The committee’s views regarding the IAEA and its safeguards
system are contained in the report it made with its recommended
resolution of ratification of the U.S. Additional Protocol to its Safe-
guards Agreement with the IAEA,21 which the Senate passed on
March 31, 2004.22

The limitations which apply generally to IAEA activities are fur-
ther complicated by the fact that India has nuclear weapons and
is not a State Party to the NPT. There is, therefore, little for the
TAEA to discover in the way of diversion of nuclear materials to an
undeclared nuclear weapons program, as in a non-nuclear weapon
State Party to the NPT. Given that the IAEA is already faced with
resource limitations in states where it has an absolute imperative
to detect such diversion, the Agency has little to gain from closely
monitoring India’s civil nuclear facilities, rather, safeguards in
India will be a favor to countries that engage in nuclear commerce
with India, to help assure that their trade with India does not as-
sist India’s nuclear weapons program. The committee expects the
administration to ensure that safeguards in India do not come at
the expense of other IAEA safeguards activities.

India’s March 2, 2006 separation plan has been criticized by
many nonproliferation experts who have stated it does not con-
stitute a true separation of civilian and military nuclear facilities.

On the question of how facilities were identified, India’s separa-
tion documents provide few assurances. India’s March separation
document states, “Identification of purely civilian facilities and pro-
grammes that have no strategic implications poses a particular
challenge” in India.23 Instead, India identified its “overarching cri-
terion” as whether “subjecting a facility to IAEA safeguards would
impact adversely on India’s national security.” Moreover, facilities
were excluded from the civilian list if they were located in a larger
hub of strategic significance (e.g., the Bhabha Atomic Research
Center (BARC)), even if they were not normally engaged in activi-
ties of strategic significance. In addition, the March document
states that “Concepts such as grid connectivity are not relevant to
the separation exercise,” 24 and that reactors would be connected to
the electricity grid “irrespective of whether the reactor concerned
is civilian or not civilian.” 25 It is thus complicated to discern which

20 Article III, paragraph 5 of the Statute of the Agency, available at http://www.iaea.org/About/
statute—text.html.

21 Senate Executive Report 108-12.

22Resolution of advice and consent to ratification agreed to in Senate by Division Vote. (5291)

23 Isl;e?i annex to this report, hereinafter “March Separation Document.”

24 1 .

25 Tbid.
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reactors, facilities and materials in India are truly for civilian
power production and which of them are truly for a weapons pro-
gram.

India has stated that it will “include in the civilian list only
those facilities offered for safeguards that, after separation, will no
longer be engaged in activities of strategic significance.” 26 It is dif-
ficult to tell whether this approach will place more facilities under
safeguards in the future, or when such facilities might cease to be
engaged in nuclear weapons activities, and presumably be available
for placement under safeguards.

The administration has asserted that India’s separation docu-
ment captures the majority of India’s nuclear complex by taking in
“nearly two-thirds of India’s current and planned thermal power re-
actors as well as all future civil thermal and breeder reactors.” 27
While the committee commends India’s efforts at separation, it re-
mains concerned about the kinds of reactors which were not identi-
fied as civilian.

In the March 2 separation document, India said it would place
14 of India’s 22 extant reactors under safeguards. India’s present
nuclear complex consists of three research reactors; many power re-
actors, including 15 operating reactors, with another eight under
construction and three planned; two breeder reactors (one oper-
ating and one under construction); a single uranium enrichment fa-
cility; three spent fuel reprocessing facilities; six heavy water pro-
duction plants; a uranium mining and processing complex, which
includes three mines and two copper-mine tailing extraction units
plus one mill for uranium ore, as well as numerous uranium con-
version facilities; and three to four fuel fabrication plants.28

India did not identify the following facilities as civilian:

¢ 8 indigenous Indian power reactors (Kaiga 1, 2, 3, 4; MAPS 1,
2; TAPS 3, 4);

o the Fast Breeder test Reactor (FTBR) and the Prototype Fast
Breeder Reactors (PFBR) under construction

e enrichment facilities;

e spent fuel reprocessing facilities (except for the existing safe-
guards on the Power Reactor Fuel Reprocessing (PREFRE)
plant);

e research reactors—CIRUS (which will be shut down in 2010),
Dhruva, Advanced Heavy Water Reactor;

e heavy water plants; nor

e various military-related plants (e.g., the prototype naval reac-
tor).

India has not declared either of its breeder reactors to be civilian.
Some U.S. experts have suggested that “power reactors, regardless

26 Tbid.

27 April 5 Hearing, hereinafter “April 5 Hearing,” see annex to this report.

28 See Sharon Squassoni, “India’s Nuclear Separation Plan: Issues and Views,” March 2, 2006,
CRS Report For Congress, March 2, 2006, p. 8, hereinafter “Squassoni.” See also “Questions and
Answers in Parliament,” Indian Department of Atomic Energy, Monsoon Session, 2003, avail-
able at http://www.dae.gov.in/parlqa/lokm03.pdf, which states “The Nuclear Power Corporation
of India Ltd. (NPCIL) a Public Sector Undertaking, is responsible for the design, construction
and operation of nuclear power reactors. There are fourteen (14) nuclear power reactors with
a total nuclear power capacity of 2720 MWe in operation and 8 reactors are under construction
in the country.



10

of their potential to produce plutonium for weapons, have a civilian
use and should be declared as civilian and safeguarded, as well as
their associated fuel fabrication and reprocessing and spent fuel
storage facilities,” 29 particularly if they are intended to be used for
peaceful purposes, and not as fissile material production centers.
The fact that India did not decide to place its breeder reactors
under safeguards has complicated the picture with regard to its
having declared a majority of its program to be civilian since it ap-
pears to have excluded the second stage of its three-stage nuclear
fuel cycle from safeguards. On April 5, 2006, Secretary Rice did not
offer a specific reason for India’s not having included its breeder
program in its civilian declaration:
Chairman LUGAR. What reason did India give for not declaring its extant
40 MWth Fast Breeder Test Reactor (FBTR) to be civilian?

Secretary RICE. We cannot speak for the Government of India, of course,
but in our discussions Indian officials argued that since the FBTR was still
in the experimental stage, India not in a position to accept safeguards on
the reactor at this time.

Chairman LUGAR. What reason did India give for not declaring the 500
MWe fast breeder reactor it currently has under construction to be part of
its civilian program?

Secretary RICE. The reactor is not yet complete. India stated that it was
not in a position to place reactors which it considers experimental under
safeguards. India committed to placing all future civil power and breeder
reactors under safeguards.30

The sizes and types of reactors under safeguards in India are di-
rectly related to the credibility of its separation plan, and the com-
mittee hopes that India will, in the future, place its breeder pro-
gram under IAEA safeguards.

The committee’s concerns regarding India’s breeder program are
magnified when it considers that India has announced its intention
to build five 500MWe breeder reactors, none of which have been in-
cluded in the separation plan as available for safeguards.31 The
committee also notes that it has been administration policy since
2002 to regard un-safeguarded stockpiles of plutonium as a danger
to U.S. national security. As the 2002 National Strategy to Combat
Weapons of Mass Destruction notes, “the United States will con-
tinue to discourage the worldwide accumulation of separated pluto-
nium.”32 As Secretary Rice stated in answers to the committee,
“The production of plutonium and other fuels as a byproduct of [a
breeder] reactor’s operation adds to the world net stock of potential
fuel for a nuclear explosive device.”

India’s present nuclear fuel cycle consists of a three-stage process
to produce and recycle plutonium and thorium as a reactor fuel,
and to produce fissile materials for weapons:

The first stage would rely on natural uranium-fueled reactors to make
plutonium; the second stage would use that plutonium in fast reactors
blanketed with thorium to produce U-233 (and more plutonium); and the

third stage would use U-233 fuel and thorium fuel in fast reactors
blanketed with thorium to produce more U-233 for use for future fuel. India

291bid., p. 14.

30 April 5 QFRs.

31M.R. Srinivasan, R.B. Grover, S.A. Bhardwaj, “Nuclear Power in India: Winds of Change,”
Economic and Political Weekly, December 3, 2005.

32“National Strategy to Combat Weapons of Mass Destruction,” in National Security Presi-
dential Directive (NSPD) 17, December 2002, available at http://www.whitehouse.gov/news/re-
leases/2002/12/WMDStrategy.pdf
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has not advanced beyond the first stage of the fuel cycle, aside from run-
ning a fast breeder test reactor (40 MWth Fast Breeder Test Reactor or
FBTR) based on a French design and a small research reactor that uses U-
233 fuel (Kamini).33

As the Secretary stated in answers to the committee, this process
requires that “thorium . . . be converted into U-233 in a breeder
reactor. The fuel cycle requires considerable handling of fissile ma-
terial in the various loading, unloading, and transfers associated
with the stages of the fuel cycle. Each time fissile material is han-
dled, there is a risk of diversion.” The committee believes that In-
dia’s nuclear plans highlight the need for stringent security regard-
ing all fissile material, and it urges the administration to share
best practices in that regard with India.

Safeguards:

The effectiveness of a new safeguards agreement which India
will negotiate with the IAEA is not yet known, and the text of In-
dia’s March and May separation documents raises many questions.
Secretary Rice stated before the committee on April 5, 2006, that
“The safeguards required by this initiative are designed to help de-
tect, and thereby help to prevent, the diversion to military use of
any materials, technologies, or equipment provided to India’s civil
nuclear facilities.”34 The committee notes that IAEA safeguards,
which combine nuclear material accountancy with inspections, gen-
erally apply only to nuclear materials, not to technology. Equip-
ment supplied under a bilateral agreement can also be subject to
a safeguards agreement, but the practice is to link the safeguards
to the use of nuclear material with the equipment (versus constant
safeguards). It is not clear whether the safeguards agreement will
be a hybrid of existing approaches or something totally unique.

In November 2005, with respect to India’s future safeguards
agreement, Under Secretary Joseph wrote:

Safeguards agreements are modeled after INFCIRC/153 (the NPT safe-
guards agreement) or INFCIRC/66 (the Agency’s safeguards system pre-
dating the NPT). India will not likely sign a safeguards agreement based
strictly on INFCIRC/153, as this would require safeguards on India’s nu-
clear weapons program. NPT-acknowledged nuclear weapon states have so-
called “voluntary” safeguards agreements . . . [that] do not obligate the
TAEA to actually apply safeguards and do allow for the removal of facilities
or material from safeguards. We heard from other states at the recent NSG
meeting that they would not support a “voluntary offer” arrangement as,
in their view, it would be tantamount to granting de facto nuclear weapon
state status to India. We have similarly indicated to India that we would
not view such an arrangement as defensible from a nonproliferation stand-
point. We therefore believe that the logical approach to . . . a safeguards

agreement for India is to use INFCIRC/66, which is currently used at In-
dia’s four safeguarded reactors.35

Paragraph 15.c of India’s March separation document states that

[Aln India-specific safeguards agreement will be negotiated between India
and the TAEA providing for safeguards to guard against withdrawal of safe-
guarded nuclear material from civilian use at any time as well as providing
for corrective measures that India may take to ensure uninterrupted oper-

33 Squassoni, p. 4.

34“Remarks of Secretary of State Condoleezza Rice at the Senate Foreign Relations Committee
on the U.S.-India Civil Nuclear Cooperation Initiative, April 5, 2006,” see April 5 Hearing.

35 November 2 Hearing.



12

ation of its civilian nuclear reactors in the event of disruption of foreign fuel
supplies.36

The committee is concerned by this language, as it implies that
TAEA safeguards might not continue to apply to India’s civil power
reactors in the event of a cutoff of foreign fuel supply. The phrase
“guard against withdrawal of safeguarded nuclear material from ci-
vilian use at any time” is is consistent with application of safe-
guards to material in perpetuity. However, the phrase “corrective
measures that India may take to ensure uninterrupted operation of
its civilian nuclear reactors” is troublesome because it suggests a
more voluntary approach to safeguarding India’s reactors than has
been asserted by administration officials, including Secretary of
State Rice. Other aspects of the separation plan are discussed in
the committee’s section-by-section analysis.

The committee notes that there is one area of separation where
neither India’s March nor its May documents mention anything—
personnel. India’s Department of Atomic Energy (DAE) employs
some 50,000 personnel.3” The Secretary of State noted in April
2006 that “While the specific issue of DAE personnel has not yet
been discussed in detail, we would consider routine, frequent rota-
tion of personnel between civil and military programs as being in-
consistent with Indian commitments on separation,”38 and that
“We would consider the term “programs” to include both program-
related activities and the personnel involved in those activities.” 39
The committee hopes that as cooperation in atomic energy with
India is implemented the Government of India will further clarify
this aspect of separation.

II. COMMITTEE ACTION

The committee conducted an extensive review of the July 18,
2005 Joint Statement and its attendant results.

The committee met and received testimony from two panels on
“United States-Indian Nuclear Energy Cooperation: Security and
Nonproliferation Implications,” on November 2, 2005. Witnesses for
this hearing were: on the first panel, the Honorable R. Nicholas
Burns, Under Secretary of State for Political Affairs, and the Hon-
orable Robert G. Joseph, Under Secretary of State for Arms Control
and International Security; on the second panel, the Honorable
Ronald F. Lehman, II, Director, Center for Global Security Re-
search, Lawrence Livermore National Laboratory, and formerly Di-
rector of the U.S. Arms Control and Disarmament Agency; the
Honorable Ashton B. Carter, Co-Director of the Preventive Defense
Project of Harvard’s Kennedy School of Government and Stanford
University, Ford Foundation Professor of Science and International
Affairs at Harvard University’s Belfer Center for Science and Inter-
national Affairs, and formerly Assistant Secretary of Defense for
International Security Policy; Henry D. Sokolski, Director of the
Nonproliferation Policy Education Center, Washington, D.C.; and
Michael Krepon, Co-Founder and President Emeritus of the Henry
L. Stimson Center, Washington, DC.

36 See annex to this report.
37 See http:/www.dae.gov.in.
38 April 5 Hearing.

39Thid.
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On March 16, 2006, Chairman Lugar introduced S. 2429, the ad-
ministration’s legislation to waive the application of certain re-
quirements under the Atomic Energy Act of 1954 (42 USC 2011, et
seq.) with respect to India. S. 2429 was referred to the committee
on that day.

On March 29, 2006, the committee met in closed session for a
briefing by the Honorable R. Nicholas Burns, Under Secretary of
State for Political Affairs, and the Honorable Robert G. Joseph,
Under Secretary of State for Arms Control and International Secu-
rity, on “U.S.-India Atomic Energy Cooperation: The Indian Sepa-
ration Plan and the Administration’s Legislative Proposal.”

On April 5, 2006, the committee met to receive testimony at a
hearing with the Honorable Condoleezza Rice, Secretary of State,
on “U.S.-India Atomic Energy Cooperation: The Indian Separation
Plan and the Administration’s Legislative Proposal.”

On April 26, 2006, the committee met to receive testimony from
two panels on “U.S.-India Atomic Energy Cooperation: Strategic
and Nonproliferation Implications.” On panel one, the committee
heard testimony from The Honorable William J. Perry, Senior Fel-
low at the Hoover Institution, Stanford University, Stanford, CA,
and formerly U.S. Secretary of Defense; The Honorable Robert L.
Gallucci, Dean of the Edmund A. Walsh School of Foreign Service
at Georgetown University, Washington, D.C., and formerly chief
U.S. negotiator during the 1994 North Korean nuclear talks; the
Honorable Ashton B. Carter, Co-Director of the Preventive Defense
Project of Harvard’s Kennedy School of Government and Stanford
University, Ford Foundation Professor of Science and International
Affairs at Harvard University’s Belfer Center for Science and Inter-
national Affairs, and formerly Assistant Secretary of Defense for
International Security Policy; and Dr. Ashley J. Tellis, Senior Asso-
ciate at the Carnegie Endowment for International Peace, Wash-
ington, D.C. On panel two, the committee heard testimony from the
Honorable Ronald F. Lehman, II, Director, Center for Global Secu-
rity Research, Lawrence Livermore National Laboratory, and for-
merly Director of the U.S. Arms Control and Disarmament Agency;
The Honorable Robert J. Einhorn, Senior Adviser at the Inter-
national Security Program of the Center for Strategic & Inter-
national Studies, Washington, D.C., and formerly Assistant Sec-
retary of State for Nonproliferation; Dr. Gary Milhollin, Director of
the Wisconsin Project on Nuclear Arms Control, Washington, D.C.;
and Dr. Stephen P. Cohen, Senior Fellow at the Foreign Policy
Studies Program of the Brookings Institution, Washington, D.C.

At a business meeting on June 29, 2006, by a roll call vote of 16
in favor and 2 against (Voting in favor: Senators Lugar, Hagel,
Chafee, Allen, Coleman, Voinovich, Alexander, Sununu, Mur-
kowski, Martinez, Biden, Sarbanes, Dodd, Kerry, Nelson, and
Obama; Voting against: Senators Feingold and Boxer), the com-
mittee ordered reported an original bill to exempt from certain re-
quirements of the Atomic Energy Act of 1954 U.S. exports of nu-
clear materials, equipment and technology to India, and to imple-
ment the U.S. Additional Protocol. At the business meeting, the fol-
lowing members indicated that they wished to be cosponsors of the
committee’s legislation: Senators Lugar, Hagel, Chafee, Allen, Cole-
man, Voinovich, Alexander, Sununu, Murkowski, Martinez, Biden,
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Dodd, Kerry, Nelson, and Obama. The committee agreed to an
amendment by Senator Chafee by a voice vote, and agreed to an
amendment by Senator Obama by a voice vote. An amendment by
Senator Feingold failed by a roll call vote of 13 against and 5 in
favor.

III. SUMMARY OF LEGISLATION

Chairman Lugar introduced S. 2429, the administration’s India
bill, by request, on March 15, 2006. The language of that bill is re-
produced here, in full:

A BILL

To authorize the President to waive the application of certain requirements under
the Atomic Energy Act of 1954 with respect to India.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled,

SECTION 1. WAIVER AUTHORITY.

(a) WAIVER AUTHORITY.—Notwithstanding any other provision of law, if the Presi-
dent makes the determination described in subsection (b), the President may—

(1) exempt a proposed agreement for cooperation with India (arranged pursu-
ant to section 123 of the Atomic Energy Act of 1954 (42 U.S.C. 2153)) from the
requirement in section 123(a)(2) of the Atomic Energy Act of 1954, and such
agreement for cooperation shall be subject to the same congressional review pro-
cedures under sections 123(b) and 123(d) of such Act as an agreement for co-
operation that has not been exempted from any requirement contained in sec-
tion 123(a) of such Act;

(2) waive the application of section 128 of the Atomic Energy Act of 1954 (42
U.S.C. 2157) with respect to India; and

(3) waive the application of any sanction under section 129 of the Atomic En-
ergy Act of 1954 (42 U.S.C. 2158) with respect to India.

(b) DETERMINATION.—The determination referred to in subsection (a) is a deter-
mination by the President that the following actions have occurred:

(1) India has provided the United States and the International Atomic Energy
Agency (IAEA) with a credible plan to separate civil and military facilities, ma-
terials, and programs, and has filed a declaration regarding its civil facilities
with the IAEA.

(2) An agreement has entered into force between India and the IAEA requir-
ing the application of safeguards in accordance with IAEA practices to India’s
civil nuclear facilities as declared in the plan described in paragraph (1).

(3) India and the IAEA are making satisfactory progress toward imple-
menting an Additional Protocol that would apply to India’s civil nuclear pro-
gram.

(4) India is working with the United States for the conclusion of a multilat-
eral Fissile Material Cutoff Treaty.

(5) India is supporting international efforts to prevent the spread of enrich-
ment and reprocessing technology.

(6) India is ensuring that the necessary steps are being taken to secure nu-
clear materials and technology through the application of comprehensive export
control legislation and regulations, and through harmonization and adherence
to Missile Technology Control Regime (MTCR) and Nuclear Suppliers Group
(NSG) guidelines.

(7) Supply to India by the United States under an agreement for cooperation
arranged pursuant to section 123 of the Atomic Energy Act of 1954 is consistent
with United States participation in the Nuclear Suppliers Group.

(¢) REPORT.—Any determination pursuant to subsection (b) shall be reported to
the Committee on Foreign Relations of the Senate and the Committee on Inter-
national Relations of the House of Representatives, and such report shall describe
the basis for the President’s determination.

(d) SUBSEQUENT DETERMINATION.—A determination under subsection (b) shall not
be effective if the President determines that India has detonated a nuclear explosive
device after the date of enactment of this Act.



15

The committee examined the provisions of S. 2429 in detail, and
found that, while containing a number of important provisions,
which the committee retained in its own bill, S. 2429 lacked a num-
ber of important features the committee believes are necessary in
a measure which would substantially change U.S. nuclear export
control law and policy.

The bill reported by the committee, the United States-India
Peaceful Atomic Energy Cooperation Act (hereinafter “the Act”)
would implement the President’s policy as contained in the July 18,
2005 Joint Statement by providing a procedure under which cer-
tain provisions of the Atomic Energy Act of 1954 (AEA), as amend-
ed by the NNPA of 1978, will not be applicable to authorized ex-
ports or reexports to India of U.S.-origin nuclear fuel and sensitive
nuclear technology. The committee retained, while slightly modi-
fying, the determination requirements the President would need to
meet to make use of the authority provided in the Act to make in-
applicable those provisions of the AEA which are specified. The Act
also would accomplish several other important goals, notably: to
protect the Congress’s oversight role, and to ensure that expanded
U.S. civilian nuclear commerce with India will be implemented in
a manner that maintains U.S. nonproliferation laws, policies, and
regulations and that complies with U.S. obligations under the NPT.
The committee supports an improved relationship with India,
which it believes will not be hampered by including these modifica-
tions, which, in its view, are wholly consistent with the administra-
tion’s policy and with long-standing policies of the United States.

Another important objective will be secured by the second title
of the Act, which would provide needed authority to implement the
U.S. Additional Protocol with the IAEA. This title is identical to S.
2489, the U.S. Additional Protocol Implementation Act, which the
committee reported to the Senate on April 3, 2006. In view of the
fact that signing and adhering to an additional protocol is one of
the specific Indian commitments under the July 18, 2005 Joint
Statement, the committee believes that it is in the national secu-
rity and nonproliferation interests of the United States to ensure
in this Act the U.S., too, meets this important nonproliferation
commitment, which President Bush called on the Senate to meet
in February 2004:

I propose that by next year, only states that have signed the Additional
Protocol be allowed to import equipment for their civilian nuclear programs.
Nations that are serious about fighting proliferation will approve and im-

plement the Additional Protocol. I've submitted the Additional Protocol to
the Senate. I urge the Senate to consent immediately to its ratification. 40

The Senate gave its advice and consent to ratification of the Ad-
ditional Protocol on March 31, 2004, but the President cannot sub-
mit an instrument of ratification until Congress passes imple-
menting legislation giving him authority to promulgate necessary
regulations and the like. 4! Thus President Bush’s challenge to the
Senate, and to Congress as a whole, has not been met with nec-

40“President Announces New Measures to Counter the Threat of WMD,” Remarks by the
President on Weapons of Mass Destruction Proliferation, Fort Lesley J. McNair—National De-
fense University, Washington, D.C., February 11, 2004, available at http://www.whitehouse.gov/
news/releases/2004/02/20040211—4.html, hereinafter, “NDU Speech.”

41 The provisions of S. 2489 are explained in the committee’s Senate Report 109-226, filed on
April 3, 2006.
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essary action. Committee staff began discussions with the adminis-
tration regarding implementing legislation in the spring and sum-
mer of 2004, and did not conclude those talks until early in 2006.
Given the time that has now passed between Senate action in 2004
on the Additional Protocol itself, and its importance in such cases
as Iran’s nuclear activities, the committee finds ample reason to in-
clude the U.S. Additional Protocol Implementation Act with this
measure.

TITLE I—UNITED STATES-INDIA PEACEFUL
ATOMIC ENERGY COOPERATION

Title I contains the committee-recommended legislation to permit
civilian nuclear energy cooperation between the United States and
India.

Section 101

Sections 101, 102 and 103 set forth the short title, stipulate a
Sense of Congress with six provisions relating to U.S.-Indian nu-
clear energy cooperation, and provide a declaration of policy that
touches on nine important areas.

Section 101 provides that this title be cited as the “United
States-India Peaceful Atomic Energy Cooperation Act.”

Section 102

Section 102 contains a broad sense of Congress that covers six
areas. Subsection (1) states that strong bilateral relations with
India are in the national interest of the United States. Subsection
(2) states that the United States and India share common demo-
cratic values and the potential for increasing and sustained eco-
nomic engagement. Subsection (3) states that commerce in civil nu-
clear energy with India by the United States and other countries
has the potential to benefit the people of all countries. The com-
mittee views these findings as underlying the effort to forge a new
nuclear relationship with India.

Subsection (4) states that civil nuclear commerce with India rep-
resents a significant change in U.S. policy toward countries not
parties to the NPT and stresses that the NPT remains the founda-
tion of the international non-proliferation regime. Several later pro-
visions of this Act are intended to maintain the effectiveness of the
NPT and the overall non-proliferation regime. The first of these are
subsections (5) and (6) of section 102.

Subsections (5) and (6) state that it is the sense of Congress that:

(5) any commerce in civil nuclear energy with India by the United States and
other countries must be achieved in a manner that minimizes the risk of nu-
clear proliferation or regional arms races and maximizes India’s adherence to
international non-proliferation regimes, including, in particular, the guidelines
of the Nuclear Suppliers Group; and

(6) the United States should not seek to facilitate or encourage the continu-

ation of nuclear exports to India by any other party if such exports are termi-
nated under United States law.

With regard to subsection (5), the committee commends the Gov-
ernment of India for issuing on February 1, 2006, its “Guidelines
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for Nuclear Transfers (Exports).”42 The committee further com-
mends the Government of India for promulgating its WMD law,
which was published in the summer of 2005. The committee notes
that, while the administration has referred to that law as a part
of India’s commitments under both the Joint Statement and the
NSSP, that law was passed during the May 2005 NPT Review Con-
ference (before the July 18 Joint Statement) in fulfillment of India’s
obligation under U.N. Security Council Resolution 1540 (April 28,
2004). Similarly, Prime Minister Singh told the Indian parliament
in August 2005 that there were no new Indian commitments con-
tained in the July 18 Joint Statement, but only reaffirmations of
positions established by the previous Indian government.43 The
committee believes that the implementation and enforcement of In-
dia’s export controls will constitute, as it would for any nation, a
true test of its adherence to the NSG and MTCR guidelines.

The task of minimizing the risk of regional arms races as a re-
sult of civil nuclear commerce will fall in large measure to the Gov-
ernment of India. Many critics have warned that this nuclear deal
will permit, or even indirectly assist, India in producing more plu-
tonium for its nuclear weapons program, and Indian officials have
publicly stated that India will be able to produce as much fissile
material for weapons purposes as it desires. At the same time,
however, many have said that there is no reason why India would
want to increase significantly its production of fissile material. The
committee hopes that India will demonstrate needed restraint and
not increase significantly its production of fissile material. If civil
nuclear commerce were to be seen, some years from now, as having
in fact contributed to India’s nuclear weapons program, there could
be severe consequences for the nuclear deal, for U.S.-Indian rela-
tions, and for the nuclear non-proliferation regime.

An amendment proposed by Senator Obama, and accepted by
voice vote, added subsection (6) of section 102. It expresses the con-
cern of Congress that sanctions imposed under U.S. law not be un-
dermined by other countries. The committee is particularly con-
cerned that the United States not facilitate or encourage the con-
tinuation of nuclear exports to India if U.S. exports were to be ter-
minated pursuant to section 129 of the Atomic Energy Act of 1954
(42 USC 2157) because India had resumed nuclear testing, abro-
gated or materially violated a safeguards agreement, or engaged in
nuclear proliferation. The committee certainly does not expect any
such actions to occur, but it has a duty to maintain the integrity
of U.S. law if its expectations were to prove incorrect.

Section 103

The Declaration of Policy provided in section 103 is particularly
important, and several of the areas of policy highlighted in the pro-
vision are also addressed later in the Act.

Subsection (1) of section 103 states that it shall be the policy of
the United States “to achieve as quickly as possible a cessation of
the production by India and Pakistan of fissile materials for nu-

42No.AEA/27(1)/2005-ER, Government of India (Bharat Sarkar), Department of Atomic Energy
(Parmanu Oorja Vibhag), Mumbai, the February 01, 2006, “Resolution: Subject: Guidelines for
Nuclear Transfers (Exports),” available at http://www.dae.gov.in/sectt/im/gazfeb06.htm.

43 August Reply.
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clear weapons and other nuclear explosive devices.” The adminis-
tration has recently stated that “International pressure over a pe-
riod of decades has had only marginal impact on the attitudes of
India and Pakistan concerning nuclear weapons.” 44 The committee
believes, however, that it is incumbent upon the United States to
encourage India and Pakistan to reduce tensions in the nuclear
sphere, as well as in other areas.

India and Pakistan have espoused a policy to achieve a “min-
imum credible deterrent,” and India reiterated in the July 18, 2005
Joint Statement its support for a Fissile Material Cutoff Treaty
(FMCT). There are nevertheless reasons to ensure that as nuclear
trade, in particular trade in nuclear fuel, to India from other na-
tions increases, the United States elevates the priority it has
placed on South Asian arms control and regional nonproliferation
initiatives. Critics have argued that foreign provision of nuclear
fuel to India will increase India’s ability to produce plutonium for
nuclear weapons, either directly or at least by increasing the over-
all availability of nuclear fuel for India’s reactors and thereby re-
ducing the opportunity costs of plutonium production. Whether
they are accurate or not, the United States has a national security
interest in ensuring that civil nuclear commerce with India does
not lead to a nuclear arms race.

Secretary of State Rice testified before the committee that:

. . . civil nuclear cooperation with India will not lead to an arms race in
South Asia. Nothing we or any other potential international suppliers pro-
vide to India under this initiative will enhance its military capacity or add
to its military stockpile. Moreover, the nuclear balance in the region is a
function of the political and military situation in the region. We are far
more likely to be able to influence those regional dynamics from a position
of strong relations with India and, indeed, with Pakistan.45

The Secretary has also argued that:

India would never accept a unilateral freeze or cap on its nuclear arsenal.
We raised this with India, but India said that its plans and policies must
take into account regional realities. No one can credibly assert that India
would accept what would amount to an arms control agreement that did not
include other key countries like China and Pakistan.46

The committee accepts the Secretary’s comments, but likewise
believes that given the need to avoid even misperceptions that
could lead to an arms race, the United States must now use the
influence it has gained through efforts in both India and Pakistan,
and with India in particular through its nuclear trade with that
nation, to help them transition from nuclear build-ups to stability
and arms reductions. This is nowhere more relevant than in the
area of fissile material production.

The Secretary also noted in testimony before the committee that
“India’s incentives or disincentives. . . . to grow its nuclear weap-
ons program, its strategic program, are more related to the . . . po-
litical/military conditions in the region, than to any quantity of
available nuclear material. And the program for India has been re-
strained over the number of years. I think most people would argue

44“Report on nuclear nonproliferation in South Asia for the period April 1, 2005 to March 31,
2006,” June 26, 2006, report pursuant to section 620F(c) of the Foreign Assistance Act of 1961,
as amended, PL 87-195.

45 April 5 Hearing.

46 Tbid.
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that it’s a relatively restrained, kind of, minimum-deterrent pro-
gram.” 47 The Secretary additionally answered that:
India has some 50,000, give or take, tons of uranium available to it in
its reserves, and it would need a very small percentage of that on the mili-
tary nuclear side. . . . we do not believe that the absence of uranium is
really the constraint on the nuclear weapons program. . . . the amount of
fuel that one would need to run a civil program for years and years and
years is far in excess of what India can mine indigenously. So, we think
the incentives, or the crunch, if you will, is really on the civil side.*8

While it is true that only a small amount of fissile material is
required to make a nuclear weapon, the fact is that fissile mate-
rials can be used both for weapons and for reactor fuel. The Sec-
retary is right to suggest that India faces a supply problem, par-
ticularly given its expectations for growing its nuclear power sector.
While it would be difficult to establish a causal relation between
U.S. or foreign exports to India and a consonant increase in India’s
fissile materials production for nuclear weapons, the committee be-
lieves that U.S. nuclear trade with India must not even be seen as
leading to any increase in India’s fissile material stockpile. The
U.S. must work to end, both in South Asia and everywhere, the
production of fissile materials for nuclear weapons and other nu-
clear explosive devices, and an increase in such production in India
would only hinder such efforts.

Subsection (2) of section 103 states that it shall be the policy of
the United States with respect to any peaceful atomic energy co-
operation between the United States and India:

to achieve as quickly as possible the Government of India’s adherence to, and
cooperation in, the full range of international non-proliferation regimes and ac-
tivities, including India’s—

(A) full participation in the Proliferation Security Initiative;

(B) formal commitment to the Statement of Interdiction Principles;

(C) public announcement of its decision to conform its export control laws,
regulations, and policies with the Australia Group and with the Guidelines,
Procedures, Criteria, and Controls List of the Wassenaar Arrangement; and

(D) demonstration of satisfactory progress toward implementing the deci-
sion described in subparagraph (C).

In his testimony before the committee in November 2005, Under
Secretary Joseph stated that “In our ongoing dialogues, we strongly
encourage India to take additional steps to strengthen nonprolifera-
tion, such as joining PSI, and harmonizing its national control lists
with those of the Australia Group and the Wassenaar Arrange-
ment.” 49 Under Secretary Burns stated at a press briefing on
March 16, 2006, that “India has also agreed to align itself with the
other international regimes concerning proliferation—the Australia
group, the Wassenaar arrangement.” 50 The committee has seen no
Indiag statements, however, that would suggest any success in this
regard.

While the committee notes India’s commitments in the July 18,
2005 Joint Statement to “to secure nuclear materials and tech-
nology through comprehensive export control legislation and
through harmonization and adherence to Missile Technology Con-

47 Ibid.

48 April 5 Hearing.

49November 2 Hearing.

50“Ongoing Efforts To Implement the U.S.-India Civil Nuclear Agreement,” press briefing by
R. Nicholas Burns, Under Secretary of State for Political Affairs, March 16, 2006, available at
http://www.state.gov/r/pa/prs/ps/2006/63270.htm.
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trol Regime (MTCR) and Nuclear Suppliers Group (NSG) guide-
lines,” it nevertheless believes that India should be similarly in-
volved in other multilateral nonproliferation and export control re-
gimes, including the Wassenaar Arrangement (WA) and the Aus-
tralia Group (AG). The committee notes that even as the adminis-
tration proceeded to implement the July 18, 2005 Joint Statement,
and previously the NSSP, it sanctioned several Indian entities and
persons for transfers of items to Iran under the authority of the
Iran and Syria Nonproliferation Act (Public Law 106-178). On Sep-
tember 23, 2004, the administration sanctioned two Indian sci-
entists for their activities in Iran,5! Dr. R. C. Surendar and Dr. Y.
S. R. Prasad, both of whom have extensive ties to India’s nuclear
power sector. On December 21, 2005,52 the administration sanc-
tioned Sabero Organic Chemicals Gujarat Ltd., and any successor,
sub-unit, or subsidiary thereof, and Sandhya Organic Chemicals
PVT Ltd., and any successor, sub-unit, or subsidiary thereof, both
of India, and again, under the Iran and Syria Nonproliferation Act,
for transfers of certain chemicals to Iran.
Reacting to the 2005 sanctions, the Government of India stated:
We . . . have seen reports about imposition of sanctions on two Indian
firms. . . . [and] the removal of sanctions on R. C. Surendar vindicates
[the] Government’s position on this matter. Since the imposition of sanc-
tions in September 2004, [the Indian] Government has maintained that this
had no justification. Accordingly, we had urged the U.S. Government to re-
view the issue and withdraw the sanctions. The Government also reiterates
that sanctions again Dr. Y.S.R Prasad should be removed. The sanctions
imposed by the U.S. Government on the two Indian firms relate to transfer
of some chemicals to Iran. Our preliminary assessment is that the transfer
of such chemicals is not in violation of our regulations or our international
obligations. [The] Government of India’s commitment to prevent onward
proliferation is second to none. We have instituted a rigorous system of ex-
port controls and our track record in this regard is well known. India is
working with the international community including with the U.S. as a
partner against proliferation. In this context the imposition of sanctions by
the U.S. on our firms, which in our view have not acted in violation of our
laws or regulations, is not justified.53

The December 2005 sanctions for chemical transfers to Iran were
for exports of chemicals which are controlled on the control list of
the Australia Group. The committee notes India’s statement that
such transfers to Iran were “not in violation of our regulations or
our international obligations” and believes that the United States
must therefore continue to work to ensure that India does not un-
dertake such transfers in the future, to Iran or any other dan-
gerous regimes. This could best be done by working with India to
secure its adherence to the AG Guidelines. That would make India
a full partner in world-wide non-proliferation efforts, rather than
a country that holds back from assuming that responsibility.

Since India is now a producer of increasingly modern weapons
systems, the committee believes that India should also bring its
laws, regulations, and policies into conformity with the WA Guide-
lines. Joining the WA, or at a minimum adhering to Guidelines, is

5169 FR 58212.

5270 FR 77441.

53“MEA Official Spokesperson’s reaction to news reports about imposition of sanctions on two
Indian firms under the U.S.-Iran Proliferation Act,” New Delhi, December 28, 2005, available
at http://www.indianembassy.org/mewsite/press—release/5.asp.
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another commitment that most of the world’s major powers have
made, in the interests of world peace and stability.

The committee has been routinely assured that India would join
the administration’s Proliferation Security Initiative (PSI). In No-
Vﬁmber 2005, Under Secretary dJoseph informed the committee
that:

The United States has encouraged India to join PSI, given its geographic
location along several key routes for proliferation trafficking and its signifi-
cant operational capabilities in the region. Officials of the Government of
India have told us that they are continuing their internal review of PSI,
including an examination of the international and national legal
underpinnings for their possible participation in PSI. We are hopeful that
India will soon endorse PSI, and join the more than 70 countries around
the world—and United Nations Secretary General Kofi Annan—that have
expressed their support for PSI.54

Similarly, Secretary Rice stated in April 2006 that:

India has stated that its participation remains under consideration. India
committed in 2005 to participate in the PSI if it was able to join the Core
Group of PSI participants that had developed and agreed to the PSI State-
ment of Principles, or if the Core Group was disbanded. In the summer of
2005, the United States and its partners in the Core Group agreed that the
Core Group had served an important function in the process of starting up
the PSI, but was no longer necessary and so was disbanded.

More recently, India has linked its decision on PSI participation to its
concerns with recently agreed amendments to the Convention on the Sup-
pression of Unlawful Acts at Sea (the SUA Convention).

The United States position is that endorsement of the PSI Statement of
Interdiction Principles is a political commitment carrying no legal rights or
obligations. Therefore, the United States does not accept India’s linkage of
the SUA Convention to the PSI. As the PSI is a voluntary initiative, India
is free to choose to participate or not participate. We continue to discuss
this issue with India and encourage India’s participation.55

The committee believes that India should participate actively in
the PSI. India’s apparent reticence to join other countries in this
activity is unfortunate given the key role India could play regard-
ing interdiction efforts in and around its territory.

Subsections (3) and (4) of section 103 state that it shall be the
policy of the United States with respect to any peaceful atomic en-
ergy cooperation between the United States and India:

(3) to ensure that India remains in full compliance with its non-proliferation,
flrn:ls] control, and disarmament agreements, obligations, and commitments;
an

(4) to ensure that any safeguards agreement or additional protocol thereto to
which India is a party with the International Atomic Energy Agency (IAEA) can
reliably safeguard any export or reexport to India of any nuclear materials and
equipment].]

Compliance with all of India’s non-proliferation commitments, in-
cluding those in the July 18, 2005 Joint Statement and the safe-
guards agreements it is negotiating with the TAEA, will be essen-
tial to the implementation of the U.S.-India nuclear deal. The com-
mittee’s policy concern in this regard leads later in the Act to sig-
nificant reporting requirements in section 108. Equally important
will be the assurance that IAEA safeguards provide against the di-
version of foreign material, equipment or technology. The com-
mittee expects the administration to work diligently to ensure that
India’s agreements with the IAEA provide for both effective and

54November 2 Hearing.
55 April 5 QFRs.
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permanent safeguards. This will lessen any need for additional
U.S. monitoring and will also provide a necessary level of assur-
ance regarding other countries’ nuclear exports to India.

Subsection (5) of section 103 makes it the policy of the United
States to ensure that India meets all the requirements for nuclear
cooperation laid out in section 123 a. of the Atomic Energy Act of
1954 (42 USC 2153), other than the requirement that India have
full-scope safeguards.

Subsections (6) and (7) of section 103 are of critical importance
to the committee. They make it the policy of the United States in
nuclear trade with India:

(6) to act in a manner fully consistent with the Guidelines for Nuclear Trans-
fers and the Guidelines for Transfers of Nuclear-Related Dual-Use Equipment,
Materials, Software and Related Technology developed by the multilateral Nu-
clear Suppliers Group (NSG) and the rules and practices regarding NSG deci-
sion-making; [and]

(7) given the special sensitivity of equipment and technologies related to the
enrichment of uranium, the reprocessing of spent nuclear fuel, and the produc-
tion of heavy water, to work with members of the Nuclear Suppliers Group, in-

dividually and collectively, to further restrict the transfers of such equipment
and technologies, including to Indial.]

The Nuclear Suppliers Group, although not an organization that
can issue binding directives, is nonetheless one of the most effec-
tive elements of the nuclear non-proliferation regime. For a genera-
tion, U.S. Presidents have forged in this forum an important inter-
national consensus on the need to prevent nuclear proliferation by
controlling the export of sensitive nuclear material, equipment and
technology. The committee believes strongly that no bilateral objec-
tive, even the important objective of a new relationship with India,
should be allowed to undermine the NSG’s effectiveness. The
United States must continue to abide by the NSG Guidelines,
which it has worked so diligently to achieve. Equally, the United
States must maintain the consensus decision mechanism of the
NSG, and not look for any way around that requirement. The com-
mittee was pleased by the Secretary of State’s assurances in this
regard at the committee’s hearing on April 5, 2006.

The committee believes also that the United States must work
with other nations to prevent the export of potentially harmful
technologies. NSG Guidelines are not as strict as they ought to be
regarding exports of enrichment and reprocessing equipment and
technology, and the committee supports the administration’s efforts
to achieve consensus on tightening those Guidelines. In addition,
the committee intends that the administration work with indi-
vidual states to encourage them to refrain from sensitive exports.

Subsections (8) and (9) of section 103 make it the policy of the
United States in nuclear trade with India:

(8) to maintain the fullest possible international support for, adherence to,
and compliance with the Nuclear Non-Proliferation Treaty; and

(9) that exports of nuclear fuel to India should not contribute to, or in any
way encourage, increases in the production by India of fissile material for non-
civilian purposes.

Subsection (8) applies first and foremost to actions of the United
States Government. In its implementation of civil nuclear com-
merce with India, the United States will have to take care to abide
by Article I of the NPT, which requires each nuclear-weapon State
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Party to the Treaty “not in any way to assist, encourage, or induce
any non-nuclear weapon State to manufacture or otherwise acquire
nuclear weapons or other nuclear explosive devices, or control over
such weapons or explosive devices.”

Critics have argued that the sale of nuclear reactor fuel, by
supplementing India’s limited domestic supply of refined uranium
ore, will enable India to avoid having to choose between using its
domestic uranium for power generation or for plutonium produc-
tion. In this way, they argue, such sales by the United States (or
by any other nuclear weapon state) will necessarily assist indirectly
India’s nuclear weapons program and, thus, violate Article I of the
NPT.

The administration rejects that argument and contends that In-
dia’s plutonium production needs are a small proportion of its over-
all uranium requirements and, in any case, have always received
first priority. The administration adds that India’s safeguarded nu-
clear reactors have received foreign fuel several times in the years
since India’s first nuclear test, without it being alleged that such
exports violated the NPT.

The committee accepts the administration’s argument in terms of
history, but cautions that the impact, if any, of civil nuclear com-
merce on India’s nuclear weapons program is an empirical question
that will require attention in the years to come. India does not ap-
pear to have had to choose between civil and military uses of its
uranium until recently, if at all, yet some Indian officials have
warned of the need for such trade-offs in coming years unless for-
eign reactor fuel can be obtained. If it should become evident that
U.S. civil nuclear commerce with India is indirectly assisting In-
dia’s nuclear weapons program by freeing up uranium for nuclear
weapons purposes that would otherwise have been devoted to civil
pursuits (or through technical transfer to India’s unsafeguarded
nuclear activities), then it would be incumbent upon the United
States, under the NPT, to cease those contributing elements of its
civil nuclear commerce with India. This requirement is stated more
specifically in subparagraph (9) with respect to exports of nuclear
reactor fuel to India. The requirement to cease any commerce that
would otherwise violate Article I of the NPT is separate from and
in addition to any requirements that might flow from other aspects
of U.S. law, such as section 129 of the Atomic Energy Act of 1954.

Subsection 8 is meant also as a reminder of the need to maintain
support for the NPT world-wide. The committee does not believe
that civil nuclear commerce with India will undermine world-wide
support for the NPT or for nuclear non-proliferation in general. The
United States must exercise continued leadership, however, to
avert any such impact. If the NPT is to remain effective, the
United States must make clear through its own actions that nu-
clear non-proliferation applies across the board, and not merely
with respect to governments that the United States dislikes. The
United States must also work diligently to ensure that other coun-
tries live up to their NPT (and NSG) obligations.

Section 104

Section 104 of the committee’s bill contains substantially the
same waiver authority that the administration had requested from



24

provisions in the Atomic Energy Act for nuclear trade with India,
with a few differences.

The existing and relevant provisions in the Atomic Energy Act—
sections 123, 128 and 129—all have waiver or exemption authori-
ties that could be used with respect to a future 123 agreement with
India.

As stated above, S. 2429 contained a provision allowing the
President to:

. exempt a proposed agreement for cooperation with India (arranged
pursuant to section 123 of the Atomic Energy Act of 1954 (42 U.S.C. 2153))
from the requirement in section 123(a)(2) of the Atomic Energy Act of 1954,
and such agreement for cooperation shall be subject to the same congres-
sional review procedures under sections 123(b) and 123(d) of such Act as
an agreement for cooperation that has not been exempted from any require-
ment contained in section 123(a) of such Act. . . .

In explaining why the administration requested this authority,
Secretary Rice stated that the desire was “to treat nuclear coopera-
tion with India similar to nuclear cooperation with various other
trading partners” 56 The Secretary also stated that:

An additional factor involves the exception/waiver standard under Sec-
tions 123, 128, and 129 of the AEA. The existing standard is a determina-
tion by the Executive Branch that failure to make the proposed exception/
waiver would be “seriously prejudicial to the achievement of United States
nonproliferation objectives or otherwise jeopardize the common defense and
security.” In our view, the decision to facilitate nuclear cooperation with
India should be based instead on the nonproliferation measures that India
committed to in the Joint Statement, which are reflected in the required
Presidential determination under subsection 1(b) of S. 2429.57

The committee notes that under existing law, an exempted agree-
ment with India would require the affirmative assent of Congress
before taking effect. At the time when such an exempt agreement
is submitted to Congress, though, the President must determine
that holding India to the statutory criteria would be “seriously prej-
udicial to achievement of United States non-proliferation objectives
or otherwise jeopardize the common defense and security.” The
President apparently cannot make such a determination for India
at the present time, thus the Secretary’s answer above.

The committee concurs with the administration regarding the de-
termination standard and the need for relief from the requirement.
Instead of this rigid requirement, the committee’s bill would allow
the President to submit an exempt agreement with India without
this determination. The committee notes, however, that while In-
dia’s nonproliferation commitments are a basis for proceeding to co-
operation in nuclear energy, the Act still requires the administra-
tion to coordinate and submit to Congress a Nuclear Proliferation
Assessment (NPASS) under section 123. It is not clear that under
the administration’s proposed legislation an NPASS would be sub-
mitted to Congress.

The administration also provided another basis for its decision to
seek legislative relief from parts of section 123. The Secretary stat-
ed that the administration’s language:

. . takes into account the difficulty of putting into place all the pieces
necessary for U.S.-India nuclear cooperation—particularly, the U.S.-India

56 April 5 Hearing.
571bid.
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agreement for peaceful nuclear cooperation, the India-IAEA Safeguards
Agreement, and Nuclear Suppliers Group action to accommodate nuclear
trade with India—without knowing whether Congress, in the end, would
support the Initiative and vote affirmatively to approve the agreement for
peaceful nuclear cooperation. We believe it is important that Congress par-
ticipate as a partner early in the process.58

The committee agrees that there are many aspects of nuclear co-
operation with India which require negotiation and formal deci-
sions, and it is pleased to demonstrate at an early stage congres-
sional support in principle for the U.S.-India nuclear deal. Under
S. 2429, however, Congress would have been “a partner early in
the process,” and only early in that process. Once a 123 agreement
was submitted, Congress would have had only two options: enact-
ing a resolution of disapproval (over a likely presidential veto); or
allowing the agreement to enter into force after 90 days of contin-
uous session. This procedure is followed under existing law only for
123 agreements that meet all the requirements of section 123 a. of
the Atomic Energy Act. An agreement that does not meet the
standards in section 123 a. cannot enter into force unless and until
Congress passes a resolution of approval.

Congress has not seen the text of the 123 agreement with India
(which has yet to be negotiated and submitted to it), the new safe-
guards agreement that India is negotiating with the IAEA, or an
NSG decision to permit civil nuclear commerce with India (which
must be adopted by consensus of the NSG’s 45 Participating Gov-
ernments). The committee believes that, in view of the many spe-
cial circumstances surrounding the U.S.-India 123 agreement and
the importance of the agreements and decisions that must still be
promulgated, the United States is better served if Congress main-
tains its existing role regarding 123 agreements that do not meet
the standards of section 123.

Subsection 104(b) provides that an agreement for cooperation ex-
empted by the President under subsection (a)(1) shall be subject to
the second proviso of subsection d. of section 123 of the Atomic En-
ergy Act. The purpose of the provision is to make plain that any
agreement for nuclear cooperation with India may not enter into
force until Congress approves, and the President signs, a joint reso-
lution stating that Congress favors the agreement.

Under current law, the President may waive any requirement of
subsection a. of section 123 if he determines that inclusion of such
requirement “would be seriously prejudicial to the achievement of
United States non-proliferation objectives or otherwise jeopardize
the common defense and security.” Subsection 104(a)(1) of the com-
mittee’s bill gives the President an alternative waiver authority: to
exempt the proposed agreement with India from the requirement
of section 123 a.(2) of the Atomic Energy Act, after submitting the
determination specified in section 105 of the committee’s bill. But
the granting of this alternative authority does not alter or affect
any other requirement of section 123, including the requirement
that any agreement exempted from a requirement of subsection a.
of section 123 be approved by Congress before it takes effect. Sub-
section (b) is designed to ensure that there is no legal ambiguity
about the effect of subsection (a)(1).

58Tbid.
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Section 104(a)(2) is identical to the provision in section 1(a)(2) of
S. 2429 regarding waiving the application of section 128 of the
Atomic Energy Act with respect to India. Section 128 would have
required that, as India will not maintain full-scope safeguards, the
first license issued for any export to India be submitted to Congress
for 60 days of continuous session, during which Congress could dis-
approve the export by joint resolution. Were Congress not to enact
such a joint resolution, another export would have to be submitted
to Congress a year later.

The committee finds that the application of section 128 would
have achieved little in respect of true oversight, as enactment of a
resolution of disapproval over a presidential veto would require a
two-thirds vote in each house. The committee agrees with the ad-
ministration, moreover, that the need to submit one export each
year to Congress would inhibit U.S. companies in their efforts to
obtain Indian contracts for nuclear equipment or fuel and to raise
capital for major projects in India. The committee did include, in
section 108, a provision requiring annual reporting on all nuclear
export and re-export licenses to India.

Section 104(a)(3) would allow the President to waive the applica-
tion of section 129 of the Atomic Energy Act with respect to India,
but differently than the administration’s proposed such waiver. S.
2429 would have allowed the President to “waive the application of
any sanction under section 129 of the Atomic Energy Act of 1954
(42 U.S.C. 2158) with respect to India.” The committee’s rec-
ommended waiver authority is similar in effect to the waiver the
administration requested in that it allows for nuclear cooperation
with India in spite of India’s weapons tests in 1974 and 1998 (129
(1)(A)), and its ongoing weapons activities (129 (1)(D)).

For other conduct that, under section 129, would result in termi-
nation of cooperation, section 129 would continue to apply. Thus,
if India were to terminate or abrogate IAEA safeguards (129(1)(B));
materially violate IAEA safeguards (129(1)(C)); violate an agree-
ment for cooperation with the United States (129(2)(A)); encourage
a non-nuclear weapon state to engage in proliferation activities in-
volving source and special nuclear material (129(2)(B)); or engage
in unauthorized proliferation of reprocessing technology (129(2)(C)),
the committee’s bill would terminate cooperation. The administra-
tion’s bill would have made section 129 inapplicable to such future
actions on the part of India.

Section 104(a) also requires that the president submit the writ-
ten determination and report contained in section 105 to the com-
mittee prior to his making use of the waivers in section 104.

Section 105

Section 105 specifies the terms of the determination that the
President must make in order to take advantage of any of the
waiver authorities afforded by section 104 of the Act. All of these
requirements are rooted in the July 18, 2005 Joint Statement be-
tween President Bush and Indian Prime Minister Manmohan
Singh. Section 105 provides that the determination shall be writ-
ten, section 104 provides that it shall be submitted to the appro-
priate congressional committees (i.e., the Senate Foreign Relations
Committee and the House International Relations Committee), and
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section 105 provides that it shall be accompanied by a report to
those committees. The committee intends that the report contain
the President’s justification for making each element of the deter-
mination.

Subsection (1) requires a presidential determination that India
has provided to the TAEA and the United States a credible plan to
separate its civil nuclear facilities, materials, and programs from
its military facilities, materials, and programs. Credibility is a
somewhat imprecise test, but it is one that the administration has
used as a matter of policy and that it proposed for this element of
the determination. The President must determine that India’s sep-
aration plan is credible and provide a report on his reasons for that
determination.

The committee notes that while the Government of India has
proposed in the Lok Sabha (India’s lower house of parliament) a
separation plan relating to nuclear facilities, and while a logical ap-
plication of that plan to nuclear materials would include all mate-
rials used in or produced by such facilities, two aspects of the In-
dian separation plan are less clear: how it will apply to the produc-
tion of nuclear materials for use in civil nuclear facilities; and how
civil nuclear programs (as opposed to merely the facilities and nu-
clear materials associated with them) will be separated from mili-
tary ones. The second version of the separation plan proposed in
the Lok Sabha includes a list of “upstream facilities” that are de-
clared as civil, but the President must determine whether this list
provides a credible separation between civil and military facilities
and streams of material.

The President must also determine whether India has provided
a credible plan for separation of its civil nuclear program from its
military one. This requirement is rooted in the July 18, 2005 Joint
Statement, in which India committed to “identifying and sepa-
rating civilian and military nuclear facilities and programs.” The
committee notes that this could be a complicated enterprise, as the
Government of India’s separation plan states that grid connectivity
will not determine whether a facility is civil or military and that
an otherwise civil facility will be excluded from that list if it is lo-
cated in a larger hub of strategic significance. This means that In-
dia’s generation of electricity for civilian purposes will make use of
both civil and military nuclear facilities. Some of its military reac-
tors will be physically the same as its civil reactors, moreover, and
there might be a temptation to use common personnel or logistics
in the management and operation of those reactors. The committee
believes, however, that a credible separation of nuclear programs
would have to extend to such functions as management, operation,
safety, personnel, finance and planning. The committee expects the
President to examine these factors before determining that India
has provided such a credible separation plan.

Subsection 2 requires a presidential determination that India has
filed a complete declaration regarding its civil nuclear facilities and
materials with the IJAEA. The Government of India has changed its
separation plan once already, adding additional facilities and speci-
fying which reactors will be declared civilian facilities. The com-
mittee recognizes that the choice of facilities to declare as civilian
is a decision for India to make, and it fully expects that additional
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facilities will be added as India builds its civil nuclear power pro-
gram. The word “complete” was included in subsection (2) not to
imply finality in India’s declaration, but rather to require the
President to determine: (a) that the declaration is not in significant
flux at the time of the determination; and (b) that India has not
withheld from IAEA safeguards facilities that it has elsewhere de-
clared as civilian.
Subsection (3) requires a presidential determination that:
. . . an agreement between India and the IAEA requiring the application
of safeguards in perpetuity in accordance with IAEA standards, principles,
and practices to civil nuclear facilities, programs, and materials described

in paragraph (2) has entered into force and the text of such agreement has
been made available to the appropriate congressional committees.

This subsection requires that the text of the India-IAEA safe-
guards agreement “has been made available to the appropriate con-
gressional committees” because the determination detailed in sec-
tion 105 will likely be submitted just before a peaceful nuclear co-
operation agreement is submitted to Congress. Congress will con-
sider the safeguards agreement integral to a peaceful nuclear co-
operation agreement with India, as the administration has stated
that TAEA safeguards are intended “to help detect, and thereby
help to prevent, the diversion to military use of any materials,
technologies, or equipment provided to India’s civil nuclear facili-
ties.” 59 In response to a Question for the Record from Chairman
Lugar, Under Secretary Joseph stated: “The safeguards must effec-
tively cover India’s civil nuclear fuel cycle and provide strong as-
surances to supplier states and the IAEA that material and tech-
nology provided or created through civil cooperation will not be di-
verted to the military sphere.” 60

Subsection (3) adds the words “in perpetuity” to the language
proposed by the administration in section 1(b)(2) of S. 2429 because
permanent safeguards are vital to any assurance that civil nuclear
commerce with a facility will not assist India’s nuclear weapons
program. Safeguards in perpetuity are also key to not according
India the status of a nuclear weapon state under the NPT, since
only the NPT-recognized nuclear weapon states have heretofore
been allowed to exclude (or selectively apply) the application of
safeguards, in time or scope, to any facilities, materials and pro-
grams under their control. India will be allowed to determine
which facilities are to be safeguarded, but will not be allowed later
to remove those facilities from safeguards, as the recognized nu-
clear weapon states are permitted to do.

The requirement that the President determine that India’s safe-
guards agreement is “in accord with IAEA standards, principles,
and practices” was proposed by a former State Department official
as a means of assuring that the agreement creates a credible safe-
guards regime for India’s declared civil nuclear facilities.6* The
committee understands that India already has nuclear weapons
and that no safeguards regime will keep India from maintaining or
even increasing its stock of nuclear weapons. Article I of the NPT

59 April 5 Hearing.

60 November 2 Hearing.

61“The U.S.-Indian Civil Nuclear Deal,” prepared testimony of Fred McGoldrick before the
House International Relations Committee, May 11, 2006, page 7.
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bars even indirect U.S. assistance to India’s nuclear weapons pro-
gram, however, so safeguards are needed to guard against any mis-
use of civil nuclear commerce for nuclear weapons purposes.

The separation plan proposed in its parliament by the Govern-
ment of India speaks of “India-specific safeguards,” a concept that
has not been further defined. The administration assured the com-
mittee that the United States intends that India’s safeguards be of
the sort that the JAEA would normally institute pursuant to a safe-
guards agreement with a state that has not agreed to full-scope
safeguards, e.g., of the sort commonly governed by IAEA Informa-
tion Circular (INFCIRC/) 66. The committee intends that sub-
section (3) require the President to determine that India’s safe-
guards do, in fact, conform to INFCIRC/66. The committee notes
that this is consistent with India’s intent to maintain its Tarapur
Power Reactor Fuel Reprocessing Plant under safeguards “in the
‘campaign’ mode,” i.e., under safeguards only when the plant is
processing spent fuel from a safeguarded facility.

India’s separation plan also speaks of a “safeguards agreement

. . providing for corrective measures that India may take to en-
sure uninterrupted operation of its civilian nuclear reactors in the
event of disruption of foreign fuel supplies.” This concept also has
not been defined further. The committee does not intend that the
President be able to make the determination in subsection (3) if In-
dia’s safeguards agreement allows it to remove a reactor or storage
site from safeguards in order to use unsafeguarded nuclear fuel in
that reactor or storage site. Rather, any fuel that is used in a safe-
guarded facility should itself become safeguarded in perpetuity, as
well as the resulting spent fuel or other byproducts.

Subsection (4) requires a presidential determination that India
and the IAEA are making substantial progress toward imple-
menting an Additional Protocol. The administration proposed a de-
termination that they are making “satisfactory” progress, which
the committee believes is too imprecise a test. The committee rec-
ognizes that Additional Protocol negotiations may not proceed in
earnest until after the underlying safeguards agreement has been
negotiated. As subsection (3) requires that the safeguards agree-
ment has already entered into force, however, and as IAEA proce-
dures for approval of safeguards agreements by its Board of Gov-
ernors (BOG) generally impose a delay of several months between
the completion of negotiations and entry into force, there should be
ample time for negotiations on an Additional Protocol before the
President will be in a position to submit the determination speci-
fied in this section of the Act. Subsection (4) does not require that
India and the TAEA have completed negotiations on an Additional
Protocol or already be implementing such Protocol. The committee
intends the requirement of “substantial progress” to mean that ne-
gotiations are proceeding at a steady pace and that there is suffi-
cient understanding of the language the Additional Protocol con-
tains to be confident that the BOG will approve it.

Subsection (5) requires a presidential determination that India is
working with the United States to conclude a multilateral treaty on
the cessation of the production of fissile materials for use in nu-
clear weapons or other nuclear explosive devices. For many years,
negotiation and conclusion of a Fissile Material Cut-off Treaty
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(FMCT) has been a U.S. objective in the Conference on Disar-
mament (CD) in Geneva. The current administration has concluded
that a verifiable FMCT is infeasible, however, and that the existing
CD mandate to negotiate an effectively verifiable treaty is thus un-
acceptable. The CD has been unable to agree on a work program,
moreover, as some other countries (notably China) have refused to
approve the beginning of FMCT negotiations unless the CD also
approved discussions of other issues, such as nuclear disarmament
and banning weapons in outer space. Earlier this year, the United
States presented a draft FMCT text and proposed a negotiating
mandate that would not take a stand on whether the treaty need
be verifiable.

India has long supported conclusion of an effectively verifiable
FMCT. This position reflects India’s concern regarding fissile mate-
rial production by its nuclear-armed neighbors, and it would be un-
realistic to expect a precipitous change in India’s position. The com-
mittee does intend, however, that subsection (5) require India to
continue its support for an FMCT and not to prevent adoption of
a negotiating mandate that leaves the issue of verification to be de-
cided in the negotiations.

Subsection (5) refers to a “treaty,” rather than to the FMCT. The
committee adopted this language to allow for the possibility of a
multilateral treaty other than a universal FMCT. An agreement
might be pursued, for example, among the 7 states known to have
tested nuclear weapons or among the somewhat larger number
known or believed to have produced nuclear weapons quantities of
fissile material. If India were to work with the United States to
conclude such a treaty, that would justify a presidential determina-
tion under subsection (5) even in the absence of FMCT efforts.

Subsection (6) requires a presidential determination that India is
supporting international efforts to prevent the spread of enrich-
ment and reprocessing technology to any state that does not al-
ready possess full-scale, functioning enrichment or reprocessing
plants. India’s commitment in the July 18, 2005 Joint Statement
refers to “refraining from transfer of enrichment and reprocessing
technologies to states that do not have them.” The committee be-
lieves that the language of subsection (6), which is drawn from the
President’s speech to the National Defense University of February
11, 2004, more precisely describes U.S. policy objectives and will
not present any difficulty for India.

Subsection (7) requires a presidential determination that:

India has secured nuclear and other sensitive materials and technology
through the application of comprehensive export control legislation and reg-
ulations, including through effective enforcement actions, and through har-

monization of its control lists with, and adherence to, the guidelines of the
Missile Technology Control Regime and the Nuclear Suppliers Group.

This language tracks closely India’s commitment in the July 18,
2005 Joint Statement and section 1(b)(6) of the administration’s
proposed legislation. The committee added a reference to “effective
enforcement actions” because it believes that laws and regulations
go only so far. The real test is in implementation. The committee
is confident that the Government of India will meet this test.

Subsection (8) requires a presidential determination that:
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. . . the Nuclear Suppliers Group has decided to permit civil nuclear com-
nillerce with India pursuant to a decision taken by the Nuclear Suppliers Group
that—

(A) was made by consensus; and

(B) does not permit nuclear commerce with any nonfnuclear weapon state
other than India that does not have IAEA safeguards on all nuclear mate-
rials and all peaceful nuclear activities within the territory of such state,
under its jurisdiction, or carried out under its control anywhere.

The Nuclear Suppliers Group, with consistent American leader-
ship over a generation, has played a major role in combating nu-
clear proliferation by encouraging states not to export nuclear tech-
nology, equipment and materials to non-nuclear weapon states
without strong safeguards against misuse of those exports. The
committee believes strongly that it is critical to maintain the vital-
ity and effectiveness of the NSG. This could be a challenge as the
United States seeks an exception to the Guidelines for exports to
India that will differ from the current NSG requirement for full-
scope safeguards.

The NSG, like many international organizations, makes decisions
by consensus, rather than through a formal vote. Consensus deci-
sions by the NSG’s Participating Governments have strengthened
international nuclear export controls and provided a forum in
which the decisions of those governments to export nuclear mate-
rials and equipment are examined in light of the NSG Guidelines.

The committee is concerned that some Participating Govern-
ments may enter into nuclear commerce with India that does not
reflect rules laid out in the NSG Guidelines or that such export de-
cisions may not reflect agreement among supplier states regarding
whether India has met or is meeting its nonproliferation obliga-
tions and commitments, including those in the July 18, 2005 Joint
Statement.

One important means to maintain the role and effectiveness of
the NSG will be to change the rules for India only in accordance
with the NSG Guidelines and its procedures for such changes.
Paragraph 17 of those Guidelines states: “Unanimous consent is re-
quired for any changes in these Guidelines.” 62 Subsection (8) there-
fore requires that the NSG decision regarding India be “made by
consensus.” This is consistent with the intent of the administration,
as indicated in a response by Secretary Rice to a Question for the
Record from the Chairman, in which she refers to actions “after a
consensus decision is reached by the NSG to accommodate civil nu-
clear cooperation with India.” 63

Likewise, the committee desires that the decisions of NSG Par-
ticipating Governments regarding nuclear exports to India, or to
any other nation be consistent with the consultative and non-
proliferation commitments made by such states, in particular for
any exports in “sensitive cases,” as noted in the “Consultations”
provisions at paragraph 16(b) of the NSG Guidelines.

The NSG’s decision on India should not erode its ability to main-
tain its basic Guidelines. Subsection (8)(B) is included, therefore, to
ensure that the President must determine that the decision does
not have the practical effect of permitting nuclear exports to other

62 Note verbale to the IAEA, INFCIRC/254/Rev.8/Part 1, February 2006, available at http:/
www.iaea.org/Publications/Documents/Infcircs/2006/infcirc254r8p1.pdf.
63 April 5 Hearing.
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states without full-scope safeguards, even if it is worded in a man-
ner that does not specify that such exports to India are acceptable.

Section 106

Section 106 generally prohibits the transfer to India of enrich-
ment, reprocessing, and heavy-water technologies. It allows such
items to be sent to India only as part of efforts aimed at making
such technologies proliferation-resistant, such as under the admin-
istration’s Global Nuclear Energy Partnership (GNEP)64 or under
an international fuel-cycle project approved by the IAEA. The pro-
vision is consistent with the administration’s policy regarding the
proliferation of enrichment and reprocessing (ENR) technologies
and with the answers the committee received from various admin-
istration officials regarding their policy with respect to such trans-
fers to India.

The committee believes that section 106 is necessary to ensure
that no sensitive nuclear technologies related to the enrichment of
uranium (which can be used to make highly-enriched uranium for
weapons), the reprocessing of spent nuclear fuel (which can provide
plutonium for weapons), or the production of heavy water (heavy
water-moderated reactors produce weapons-grade plutonium and
tritium as a byproduct) are given to India, unless under inter-
national cooperation or as special, proliferation-resistant versions
of these dual-use technologies.

India currently produces heavy water, operates heavy-water
moderated reactors, reprocesses spent nuclear fuel and has a lim-
ited uranium enrichment capability. Only a portion of India’s facili-
ties will be under TAEA safeguards, and sensitive nuclear tech-
nologies will reside in India in both safeguarded and un-safe-
guarded facilities. Consequently, the committee desires to ensure
that the United States does not provide, even inadvertently, assist-
ance to India that could further India’s development of these tech-
nologies for non-civilian purposes. Such assistance could be viewed
as a violation of U.S. obligations under Article I of the NPT.

Subsection (a) provides a Sense of Congress on licensing policy
that would apply generally to all exports and reexports authorized
under 10 CFR Part 110 by the Nuclear Regulatory Commission
(NRC) and under 10 CFR Part 810 by the Secretary of Energy. The
provision states the sense of Congress that it is in the interest of
the United States to permit the timely consideration of such license
applications for the export and reexport to India of any nuclear ma-
terials and sensitive nuclear technology requiring such authoriza-
tions, to the extent that such exports and reexports are consistent
with United States laws, regulations, and policies in effect at the
time such export or reexport applications are to be considered. The
committee intends that this provision not result in any change to
the process that is required within the interagency for such li-
censes—procedures which were mandated in the NNPA. 65

Subsection (b)(1) would prohibit the export or reexport to India
of any equipment, materials, or technology related to the enrich-
ment of uranium, the reprocessing of spent nuclear fuel, or to the

64 http://www.gnep.energy.gov/
65See Title III of Public Law 95-242, “Export Organizations and Criteria,” (42 USC 2155a et
seq.).
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production of heavy water. With respect to enrichment, materials,
equipment and technology that are used for separating the isotopes
of uranium or enriching uranium in the isotope 235 may not be ex-
ported to India, and no equipment or device, nor any important
component or part especially designed for such equipment or such
a device, may be exported to India, except as provided under sub-
section 106(b)(2). With respect to reprocessing, the provision would
bar similar transfers to India of materials, equipment and tech-
nology that are particularly useful for the separation of actinides
in spent nuclear fuel.

The committee does not intend that the provision bar, in any
manner, the export of reactor fuel to India, and does not interpret
the inclusion of the term “materials” to prohibit such transfers.

The prohibition is balanced with a narrow exception providing
that such materials, equipment and technology may be approved to
be exported or reexported to India if the end user:

(i) is a multinational facility participating in an IAEA-approved program
to provide alternatives to national fuel cycle capabilities; or

(i1) is a facility participating in, and the export or reexport is associated
with, a bilateral or multinational program to develop a proliferation-resist-
ant fuel cycle; and

(B) the President determines that the export or reexport will not improve In-
dia’s ability to produce nuclear weapons or fissile material for military uses.

On February 11, 2004, the President stated his policy: “The 40
nations of the Nuclear Suppliers Group should refuse to sell enrich-
ment and reprocessing equipment and technologies to any state
that does not already possess full-scale, functioning enrichment
and reprocessing plants.” 66 The President also noted that “enrich-
ment and reprocessing are not necessary for nations seeking to
harness nuclear energy for peaceful purposes.”67 This is particu-
larly true in the case of India and its potential use of enrichment
technology. India has developed its nuclear fuel cycle around the
use of natural uranium in heavy water reactors. For its few for-
eign-built light water reactors, India relies on foreign-supplied fuel,
currently provided by Russia. The committee believes that enrich-
ment technology transfers would most likely serve either to im-
prove India’s ability to enrich fuel for military purposes (as fuel for
submarine reactors) or to create more sophisticated nuclear weap-
ons.

The administration also stated, in answers to the committee’s
questions, that it would not give enrichment, reprocessing or
heavy-water technology to India. For example, in response to a
Question for the Record in November 2005, Under Secretary Jo-
seph clarified the meaning of the phrase “full civil nuclear energy”
in the July 18 Joint Statement:

Chairman LUGAR. The Joint Statement commits the United States to
“full civil nuclear energy cooperation with India.” As the United States has
different forms of nuclear energy cooperation with many nations, differing

even among NPT Parties, what is the meaning of this phrase in relation
to U.S. law and regulation regarding nuclear commerce with India?

Under Secretary JOSEPH. For the United States, “full civil nuclear co-
operation” with India means trade in most civil nuclear technologies, in-
cluding fuel and reactors. But we do not intend to provide enrichment or

66 NDU Speech.
67 Ibid.
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reprocessing technology to India. As the President said in February 2004,
“enrichment and reprocessing are not necessary for nations seeking to har-
ness nuclear energy for peaceful purposes.” We do not currently provide en-
richment or reprocessing equipment to any country.

We will also need to ensure that any cooperation is fully consistent with
U.S. obligations under the NPT not to “in any way” assist India’s nuclear
weapons program, and with provisions of U.S. law.68

Furthermore, both Under Secretary Joseph and Under Secretary
Burns stated that the United States would not export enrichment
and reprocessing to India:

Chairman LUGAR. Presuming Congressional approval of statutory amend-
ments and Nuclear Suppliers Group approval of an exception to its Guide-
lines for India, when would the United States Government begin to approve
the export of nuclear items or technical data to India, and what are those
items or technical data likely to be?

Under Secretaries BURNS and JOSEPH. We cannot say precisely which nu-
clear technologies the U.S. (or other suppliers) would export to India, except
fhat we would exclude reprocessing and enrichment technologies from our
ist.69

Chairman Lugar also sought the administration’s view of a provi-
sion in legislation that would prohibit such technologies from being
exported to India:

Chairman LUGAR. Could you please provide me with your views with re-
gard to [a] distinction between India and NPT parties that would provide
different treatment in terms of the nuclear exports for non-NPT parties, i.e.
India would be eligible for most U.S. exports except equipment, materials,
or technology related to enrichment, reprocessing, and heavy water
production[?]

Under Secretary JOSEPH. We do not export enrichment or reprocessing
technology to any state. Therefore, “full civil nuclear cooperation” with
India will not include enrichment or reprocessing technology. We have not
yet determined whether such a prohibition would extend to heavy water
production. 70

The committee notes that Under Secretary Joseph’s answer did not
oppose inclusion of such a provision in law.

Regarding heavy-water production technologies, the Chairman
sought further clarification from Secretary Rice in April 2006:

Chairman LUGAR. Has the administration determined whether or not
heavy water could be exported to India from the United States?

Secretary RICE. The U.S. does not foresee transferring heavy water pro-
duction equipment or technology to India, and the draft bilateral peaceful
nuclear cooperation agreement accordingly makes no provisions for such
transfers.”!

Thus, it was clearly stated, without any qualifications or reserva-
tions, that the United States would not export such technologies to
India.

The committee believes that section 106 would not inhibit, in any
way, India’s full participation in GNEP. As Secretary Rice stated:

U.S. negotiators told India that India’s decision not to designate its fast
breeder reactors and associated fuel cycle research and development facili-
ties as civil and place those facilities under IAEA safeguards would pre-
clude our ability to collaborate on issues related to the fast burner reactors
contemplated under GNEP at this time. If India places breeder reactors
under safeguards in the future, the United States has indicated that, as ap-

%8 November 2 Hearing.
69 Ibid.

70Thid.

71 April 5 QFRs.
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propriate, it is willing to explore potential areas for civil cooperation in this
context.72

Section 107

Section 107 of the Act contains broad requirements for an end-
use monitoring program to be carried out with respect to U.S. ex-
ports and re-exports of nuclear materials, equipment, and tech-
nology sold, leased, exported, or reexported to India.

Such a program can provide increased confidence in India’s sepa-
ration of its civilian from its military nuclear programs, facilities,
materials and personnel, and also would further ensure United
States compliance with Article I of the NPT. The provision, though,
is not intended to ensure U.S. compliance, nor is it intended to re-
flect poorly on India’s July 18, 2005 Joint Statement commitments
and its March and May 2006 separation documents. Rather, the
committee believes that the resulting and regular cooperation be-
tween U.S. regulatory agencies, in particular with the NRC, can
provide a basis for even greater cooperation between the two na-
tions.

Section 107 provides a large degree of flexibility to the President.
Paragraphs 107(b)(1) and (2) require sufficient measures to ensure
that all the assurances and conditions of any licenses issued for ex-
ports and reexports to India by the NRC under 10 CFR Part 110,
and by the Secretary of Energy pursuant to 10 CFR Part 810, are
being met and complied with in India. Paragraph 107 (b)(2) would
require that, with respect to any authorizations issued by the Sec-
retary of Energy pursuant to section 57 b. of the Atomic Energy
Act (42 USC 2077(b)),

(A) the identified recipients of the nuclear technology are authorized to
receive the nuclear technology;

(B) the nuclear technology identified for transfer will be used only for
peaceful safeguarded nuclear activities and will not be used for any military
or nuclear explosive purpose; and

(C) the nuclear technology identified for transfer will not be retransferred
without the prior consent of the United States, and facilities, equipment,

or materials derived through the use of transferred technology will not be
transferred without the prior consent of the United States.

The committee notes that much of what is required by section
107 is already in place. Thus, there are provisions in the applicable
regulations (10 CFR Part 110) dealing with end use assurances and
certain diligence requirements on the applicant in situations hav-
ing significant implications for public health and safety or the com-
mon defense and security. There are also reporting and information
requirements in export or re-export authorizations.

10 CFR Part 110.2 adds that section 123 agreements may re-
quire:

an exchange of information on imports, exports, [and] retransfers with

foreign governments, peaceful end-use assurances, and other conditions
placed on the transfer of the material or equipment.”3

Similarly, both 10 CFR Part 810.6 and section 57 b. of the Atom-
ic Energy Act stipulate that the Secretary of Energy must grant
specific approval for certain activities, in particular those involving

72 April 5 QFRs.
7310 CFR 110.2.
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the production of special nuclear material outside the United
States.74

For authorizations of transfers and retransfers to India of U.S.-
origin nuclear materials, equipment and technology, and in par-
ticular any sensitive nuclear technology, to India the committee be-
lieves that there is a special need for a program to ensure, as a re-
quirement for all relevant U.S. regulatory agencies, that the condi-
tions that relate to the scope of authorized activities and approved
end users, under any form of authorization issued by such agen-
cies, are met and recorded.

These requirements could be met by implementing those meas-
ures already applied in respect of U.S.-China atomic energy co-
operation under the 123 agreement with China.”®> These require-
ments have resulted in record-keeping requirements, in particular
for sensitive nuclear technology, to which TAEA safeguards would
not apply.

Under Secretary Joseph testified before the committee that while
the 123 agreement with India will not provide for full-scope safe-
guards, it “will allow for appropriate controls to help ensure that
material or goods provided for civilian purposes remain within the
civilian sector.”7® The committee is aware that for many years as
a result of the enactment of section 123 a.(1) of the AEA, the
United States has required that safeguards be maintained on U.S.-
origin items exported to the cooperating party, even in the event
that the IAEA cannot do so. This requirement for bilateral or “fall-
back” safeguards enables such safeguards to truly exist in per-
petuity. While the committee accepts that both IAEA and fall-back
safeguards could safeguard nuclear materials in India’s civilian
program, there is no legal requirement for the IAEA to safeguard
anything other than nuclear materials. Paragraphs 107(b)(3)(A) to
(C) are designed to ensure that end-use monitoring under fall-back
safeguards would continue for U.S.-origin items.

Section 108

Section 108 requires the President to provide important informa-
tion to the Senate Foreign Relations Committee and the House
International Relations Committee regarding the Government of
India’s fulfillment of its non-proliferation commitments. The com-
mittee commonly includes such requirements when it recommends
approval of non-proliferation agreements. )

Subsection (a) of section 108 requires the President to keep the
committees fully and currently informed of:

(L) any material non-compliance on the part of the Government of India
with—

(A) the non-proliferation commitments undertaken in the Joint Statement
of July 18, 2005, between the President of the United States and the Prime
Minister of India;

(B) the separation plan presented in the national parliament of India on
March 7, 2006, and in greater detail on May 11, 2006;

(C) a safeguards agreement between the Government of India and the

(D)’an Additional Protocol between the Government of India and the

3

74 See also 10 CFR 810.7 and 810.8.
75 Approved in Public Law 99-183 of December 16, 1985.
76 November 2 Hearing.
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(E) a peaceful nuclear cooperation agreement between the Government of
India and the United States Government pursuant to section 123 of the
Atomic Energy Act of 1954 (42 U.S.C. 2153) or any subsequent arrange-
ment under section 131 of such Act (42 U.S.C. 2160);
(F) the terms and conditions of any approved licenses; and
(G) United States laws and regulations regarding the export or reexport
of nuclear material or dual-use material, equipment, or technology;
(2) the construction of a nuclear facility in India after the date of the enact-
ment of this Act;
(3) significant changes in the production by India of nuclear weapons or in
the types or amounts of fissile material produced; and
(4) changes in the purpose or operational status of any unsafeguarded nuclear
fuel cycle activities in India.

Most of the reporting required by paragraph (a)(1) would relate
to any material violation of India’s nuclear non-proliferation com-
mitments. The committee certainly does not expect any such mate-
rial violations to occur, but were there such a violation would be
of serious concern and the two committees should be informed
promptly. In some cases, such an occurrence would also trigger the
termination of nuclear exports pursuant to section 129 of the Atom-
ic Energy Act of 1954.

Subparagraph (a)(1)(G) relates not to an Indian non-proliferation
commitment, but rather to compliance with U.S. laws and regula-
tions. Some experts have cited reasons to believe that the Govern-
ment of India engages in covert procurement for its nuclear weap-
ons program. If India were to do that in violation of U.S. laws and
regulations, such activity would be of serious concern to the com-
mittee and would call into question the new bilateral relationship
that underlies any agreement to resume civil nuclear commerce
with India.

Paragraphs (a)(2)—(4) relate to India’s nuclear facilities under its
separation plan and in a world where civil nuclear commerce with
India is permitted. As India builds new nuclear facilities, the com-
mittee will want to be made aware of those facilities so that it can
monitor their eventual use and whether they are declared as civil
nuclear facilities. The committee does not expect frequent informa-
tion on long-term construction projects, but does expect to be in-
formed promptly when the United States learns about such projects
and to be updated occasionally regarding their status.

The committee will also want to be kept abreast of changes in
India’s use of its non-declared facilities. The Government of India’s
decision not to declare a nuclear facility as a civil facility does not
necessarily mean that it will be used for military purposes. Indian
officials made clear, in describing its separation plan, that India
had excluded some power generation facilities merely because they
were located in proximity to military facilities or because they rep-
resented advanced technology efforts that could eventually be used
for either civil or military purposes. The actual use of non-declared
nuclear facilities will be a matter of continuing interest to the com-
mittee. So will any changes in India’s production of nuclear weap-
ons or of fissile materials for military purposes. As noted earlier,
the committee hopes that India will continue to exercise great re-
straint in its nuclear weapons program, looking to a day when
India and its nuclear-armed neighbors can agree to stabilize or re-
duce their nuclear arsenals. If India were to significantly increase
its nuclear weapons or fissile materials production, then the com-
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mittee might well question whether civil nuclear commerce with
India had become inimical to regional security and U.S. national
security.

Subsection (b) of section 108 requires the President to report an-
nually to the committees regarding implementation of civil nuclear
commerce with India and the Government of India’s compliance
with its non-proliferation commitments. The first report shall be
submitted not later than 180 days after a peaceful nuclear coopera-
tion agreement between the United States and India enters into
force.

Paragraph (b)(1) requires a description of any additional nuclear
facilities and nuclear materials that the Government of India has
placed or intends to place under IAEA safeguards. The Secretary
of State testified to the committee on April 5, 2006, that “India has
agreed to place all future civil reactors—both breeder and ther-
mal—under permanent International Atomic Energy Agency
(IAEA) safeguards” and that up to 90 percent of India’s reactors
could be under safeguards in 15 years. At the same time, Indian
officials have emphasized that all decisions regarding future reac-
tors are for the Government of India to make and that, at least ini-
tially, no breeder reactors will be declared as civil nuclear facilities.
The committee hopes that the availability of foreign reactor tech-
nology and nuclear fuel will lead India to put more and more reac-
tors under permanent IAEA safeguards—including breeder reac-
tors.

Paragraph (b)(2) requires a listing of, and various information
on, each license or other authorization for the export or reexport
to India of nuclear materials and equipment. The committee under-
stands that the data required by this paragraph are already col-
lected routinely by the agencies that license nuclear exports.

Paragraph (b)(3) requires that the annual report include:

. . . any significant nuclear commerce between India and other countries, in-
cluding any such trade that—
(A) does not comply with applicable guidelines or decisions of the Nuclear
Suppliers Group; or

(B) would not meet the standards applied to exports or reexports of such
material, equipment, or technology of United States origin.

Administration officials have told the committee that although
the United States will maintain its non-proliferation policies in its
licensing decisions regarding exports or reexports to India, not all
of those standards will be imposed by the Nuclear Suppliers Group
regarding civil nuclear commerce with India. In particular, the ad-
ministration says that the NSG will not require other countries to
refrain from exporting equipment or technology relating to ura-
nium enrichment or spent fuel reprocessing. NSG Guidelines are
not formal requirements, moreover, so much as recommendations
that NSG members and adherents are expected either to honor or
to overrule only after consulting with other NSG members.

As discussed in the summary of section 103, the committee be-
lieves that the United States should encourage other countries not
to engage in especially sensitive exports to India, such as those re-
lating to uranium enrichment or spent fuel reprocessing. The com-
mittee will be especially interested to learn, therefore, whether
other countries are honoring the NSG Guidelines and whether they
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are approving exports to India that the United States would not
have approved.

Subparagraph (b)(4)(A) calls upon the President to certify, in this
annual report, that India is in full compliance with its non-pro-
liferation commitments and obligations, i.e., with its pledges cited
in subparagraphs (A) through (F) of subsection (a)(1). The com-
mittee expects that the President will be able to make that annual
certification.

If the President cannot make the certification required in sub-
paragraph (b)(4)(A), then subparagraph (b)(4)(B) requires the Presi-
dent to provide:

. an identification and assessment of all compliance issues arising
with regard to the adherence by India to its commitments and obligations,
including—

(i) the steps the United States Government has taken to remedy or

otherwise respond to such compliance issues;

(i1) the responses of the Government of India to such steps; and

(iii) an assessment of the implications of any continued noncompli-

ance, including whether nuclear commerce with India, if not already
terminated under section 129 of the Atomic Energy Act of 1954 (42

U.S.C. 2158), remains in the national security interest of the United
States.

As noted above, the committee does not expect that subpara-
graph (b)(4)(B) will ever have to be invoked. If that should occur,
however, the committee will consider it a matter of utmost gravity.
The decision to resume civil nuclear commerce with India is based
upon America’s trust that the Government of India will be fully
committed to the cause of non-proliferation, despite the fact that it
remains outside the NPT. Were that trust to be violated in a mate-
rial way, the committee would have to ask itself, just as subpara-
graph (iii) asks the President, whether nuclear commerce with
ISndia remained in the national security interest of the United

tates.

Paragraph (b)(5) requires that the annual report include a de-
tailed description of:

(A) United States efforts to promote national or regional progress by
India and Pakistan in disclosing, securing, capping, and reducing their
fissile material stockpiles, pending creation of a world-wide fissile material
cut-off regime, including the institution of a Fissile Material Cut-off Treaty;

(B) the reactions of India and Pakistan to such efforts; and

(C) assistance that the United States is providing, or would be able to
provide, to India and Pakistan to promote the objectives in subparagraph
(A), consistent with its obligations under international law and existing
agreements.

The committee believes strongly that the United States has a na-
tional security interest in ensuring that India and Pakistan’s nu-
clear weapons are never used, and that their fissile material stock-
piles remain secure from diversion and eventually are stabilized
and then reduced. The committee urges the administration to make
this a high and continuing priority, even in the absence of a Fissile
Material Cut-off Treaty. The intent of the committee in mandating
an annual report on U.S. efforts, including a description of assist-
ance that the United States is prepared to offer to India and Paki-
stan (consistent with its NPT and other obligations), is to encour-
age sustained and creative approaches to achieving this important
objective.
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Paragraph (b)(6) requires that the annual report include a de-
scription of U.S. efforts and progress toward the objective of achiev-
ing India’s full participation in the Proliferation Security Initiative
(PSI), formal commitment to the PSI Statement of Interdiction
Principles, public announcement of its decision to conform its ex-
port control laws, regulations, and policies with the Australia
Group and with the Guidelines, Procedures, Criteria, and Controls
List of the Wassenaar Arrangement, and demonstration of satisfac-
tory progress toward implementing that decision. The administra-
tion has assured the committee that it shares this objective and is
pursuing it.

The intent of the committee in mandating an annual report on
U.S. efforts is to maintain attention to the objective that India be-
come a participant in, or adherent to, the full range of non-pro-
liferation regimes is that, were India to participate in the PSI and
adhere to the Australia Group and Wassenaar Arrangement Guide-
lines, it would demonstrate—and receive due credit for—having the
same broad commitment to non-proliferation that other advanced
states have undertaken.

Subsection (c) of section 108 permits the annual report, after the
initial report, to be submitted with an existing annual report on
proliferation prevention. It also permits the President to submit the
information required by paragraph (b)(5) with an existing annual
report on progress toward South Asian regional non-proliferation.
The committee’s intent is to provide options to the Executive
branch, not to dictate how the annual report will be submitted. The
President may continue to submit a separate annual report, put it
in the proliferation prevention report, or submit most of it in one
of those ways and place the information required in paragraph
(b)(5) in the South Asian non-proliferation report.

Subsection (d) of section 108 requires that each report submitted
under this section be submitted in unclassified form, but allows for
a classified annex.

Section 109

Section 109 provides that nothing in the Act may constitute au-
thority for any action in violation of any obligation of the United
States under the Nuclear Non-Proliferation Treaty.

Secretary Rice has stated that

While India has nuclear weapons and we must deal with this fact in real-
istic, pragmatic manner, we do not recognize India as a nuclear weapon
state or seek to legitimize India’s nuclear weapons program.

The 1968 Treaty on the Non-Proliferation of Nuclear Weapons (NPT) de-
fines a “Nuclear Weapon State” as “one which has manufactured and ex-
ploded a nuclear weapon or other nuclear explosive device prior to January
1, 1967.” India does not meet this definition, and we do not seek to amend
the Treaty to provide otherwise. U.S. law adopts the NPT definition, so
India is a non-nuclear weapon state for purposes of U.S. law.77

The committee is unaware of any formal compliance assessment
done by the Department of State regarding U.S. NPT obligations
and cooperation in atomic energy with India.

The NPT has been the most successful multilateral nonprolifera-
tion treaty in history. It has, indeed, created an international norm

77 April 5 QFRs.
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against the spread of nuclear weapons, and its success has led to
the adoption of other nonproliferation treaties, agreements, instru-
ments, regimes, organizations and activities. The committee be-
lieves that the NPT has been and is the foundation of international
nonproliferation. The administration has called the NPT:

. one of the great success stories of arms control. It has made major
contributions to global security and economic well being. It has been re-
markably successful in achieving its main goals and—with nearly 190 par-
ties—has become the most widely-adhered to arms control treaty in history.

The NPT is an indispensable tool in preventing the spread of nuclear weap-
ons.’8®

President Bush has said that “The NPT represents a key legal
barrier to nuclear weapons proliferation and makes a critical con-
tribution to international security. . . . The United States remains
firmly committed to its obligations under the NPT.” 79

The Committee on Foreign Relations reported the NPT to the
Senate in 1968 and 1969.80 As the committee of the Senate with
jurisdiction over international aspects of nuclear energy, including
nuclear transfer policy,8! the committee believes there must be no
infringement of any U.S. obligation under the NPT in any phase
of renewed cooperation in atomic energy with India.

Section 110

Section 110 would render any determination under section 105
and any waiver under section 104 ineffective if the President deter-
mines that India has detonated a nuclear explosive device after the
date of the enactment of the Act.

The committee notes that section 123 a.(4) of the Atomic Energy
Act (42 USC 2153(a)(4)) requires any peaceful nuclear cooperation
agreement with India to provide that, should India detonate a nu-
clear explosive device for any reason, the United States shall have
the right to demand the return of “any nuclear materials and
equipment transferred pursuant” to the agreement for cooperation
as well as any “special nuclear material produced through the use
thereof if the cooperating party detonates a nuclear explosive
device[.]” The President may exempt an agreement from that re-
quirement, but, as noted earlier, administration officials have in-
formed the committee that they do not believe they could meet the
legal standard for invoking such an exemption.

The committee fully expects the administration to negotiate an
agreement with India that meets the standard set out in section
123 a.(4) of the Atomic Energy Act, in particular since the adminis-
tration’s legislative proposal (S. 2429) contained no exemption for
India from any requirement other than that for full-scope safe-
guards. Failure to meet this standard would make it difficult for
the committee to favor any agreement with India, even if the ex-
emption standard in section 123 were met.

78U.S. Department of State, Bureau of Nonproliferation, Fact Sheet: The Treaty on the Non-
Proliferation of Nuclear Weapons: A Global Success (Jan. 20, 2001), available at http:/
www.state.gov/t/isn/trty/16281.htm.

79The White House, President’s Statement on Non-Proliferation of Nuclear Weapons Treaty
(Mar. 7, 2005), available at http:/www.whitehouse.gov/news/releases/2005/03.

80 Executive Reports 90-2 and 91-1, September 27, 1968 and March 6, 1969.

81 Clause (7) of Paragraph (j) (1) of Rule XXV of the Standing Rules of the Senate, available
at http:/rules.senate.gov/senaterules/rule25.php.
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The committee notes that under the Act, U.S. nuclear coopera-
tion with India would also be terminated should India detonate a
nuclear explosive device, for any reason, as, under subparagraph
104(a)(3)(B) of the Act, section 129(1)(A) of the Atomic Energy Act
fully applies to any detonation on or after July 18, 2005. Section
110 thus clarifies an issue that was more ambiguous in section 1(d)
of S. 2429.

The committee notes that, with regard to India’s 1974 detonation
of a nuclear explosive device, the administration cannot state
whether India violated its 1956 heavy water contract with the
United States and its 1963 agreement for cooperation in atomic en-
ergy with the United States:

After India detonated a nuclear device in 1974, the U.S. Government ex-
amined whether India’s actions were inconsistent with a clause under the
1956 contract stating that the heavy water would be used for “research into
and the use of atomic energy for peaceful purposes.” The outcome was that
a conclusive answer was not possible due to both the factual uncertainty
as to whether U.S.-supplied heavy water contributed to the production of

the plutonium used for the device and the lack of a mutual understanding
of scope of the 1956 contract language.82

The committee believes that there should be absolutely no ambi-
guity regarding the legal and policy implications of any future In-
dian nuclear detonation. The President must terminate all U.S.-ori-
gin exports and reexports of nuclear materials and equipment or
sensitive nuclear technology to India, and the committee expects
the President to make full and immediate use of U.S. rights to de-
mand the return of all exports and reexports to India, if India tests
or detonates, or otherwise causes the test or detonation of a nu-
clear explosive device, for any reason, including such instances in
which India describes its actions as being “for peaceful purposes.”
The committee believes that termination would include the suspen-
sion and revocation of any current or pending export or reexport li-
censes, and that the return of U.S.-origin items and materials
should extend to any special nuclear material produced by India
through the use of any nuclear materials and equipment or sen-
sitive nuclear technology exported or reexported to India by the
United States.

Section 111

Section 111 of the Act states that “Congress finds that India is
not an MTCR adherent for the purposes of section 73 of the Arms
Export Control Act (22 U.S.C. 2797b).”

The committee included this provision to clarify the status ac-
corded to India. Section 73 of the Arms Export Control Act (AECA)
mandates sanctions on transfers of MTCR equipment or technology
if the President determines that a foreign person knowingly ex-
ports, transfers, or otherwise engages in the trade of any MTCR
equipment or technology that contributes to the acquisition, design,
development, or production of missiles in a country that is not an
MTCR adherent and would be, if it were United States-origin
equipment or technology, subject to the jurisdiction of the United
States under the AECA; or if a foreign person conspires to or at-
tempts to engage in such export, transfer, or trade; or if a foreign

82 November 2 Hearing.
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person facilitates such an export, transfer, or trade by any other
person; or if the President has made a determination with respect
to a foreign person under section 11B(b)(1) of the Export Adminis-
tration Act of 1979 (50 USC App. 2410b(b)(1)).

Section 73 of AECA is, however, inapplicable to MTCR adherents
if the export in question is “any export, transfer, or trading activity
that is authorized by the laws of an MTCR adherent, if such au-
thorization is not obtained by misrepresentation or fraud” or if the
export, transfer, or trade of an item is to an end user in a country
that is an MTCR adherent (section 73(b)). Section 73 also provides
for the termination of sanctions when an MTCR adherent takes
steps towards effective judicial enforcement against persons vio-
lating the prohibitions in section 73, if such actions are “com-
prehensive” and are “performed to the satisfaction of the United
States” and the findings of such proceedings are satisfactory to the
United States (section 73(c)(1)(A) and (B) and section 73(c)(2)).

When Congress created section 73, it did so specifically to make
clear that a country will enjoy substantial protection from the
MTCR sanctions law only if 1t specifically agrees not to transfer
any missile-related equipment or technology that would be subject
to U.S. jurisdiction under the AECA (if it were U.S.-origin equip-
ment or technology). Any country that has not agreed to take this
step—perhaps having only agreed to control production equipment,
for instance—should be aware that it still may be sanctioned under
the AECA even if it concludes a bilateral understanding with the
United States.83

In April 2006, Chairman Lugar inquired of Secretary Rice wheth-
er India’s July 18 Joint Statement commitment to harmonize and
adhere to the MTCR guidelines would render it an adherent for the
purposes of Section 73 such that missile sanctions would generally
not apply in the future to India or to countries which sell missile
technology to India. The Secretary found that “India would not be
considered an ‘MTCR Adherent’ as defined under Section 73” be-
cause:

India has committed to unilaterally adhere to the Missile Technology
Control Regime (MTCR) Guidelines. The missile sanctions law would gen-
erally still apply to a “unilateral adherent” to the MTCR.

Unilateral adherence to the MTCR Guidelines means that a country
makes a unilateral political commitment to abide by the Guidelines and
Annex of the MTCR. In particular, an MTCR unilateral adherent commits
to control exports of missile-related equipment and technology according the
MTCR Guidelines, including any subsequent changes to the MTCR Guide-
lines and Annex. Inter alia, this means that MTCR unilateral adherent
countries need to have in place laws and regulations that permit them to
control the export of MTCR Annex equipment and technology consistent
with the MTCR Guidelines.

An “MTCR Adherent” is a specially defined status in terms of Section 73
of the Arms Export Control Act (also referred to as the missile sanctions
law). An “MTCR Adherent,” as defined in Section 73 of the missile sanc-
tions law, is a country that “participates” in the MTCR or that, “pursuant
to an international understanding to which the United States is a party,

83 Conference Report to Accompany H.R. 3194, “Making Appropriations for the Government of
the District of Columbia and Other Activities Chargeable in Whole or in Part Against Revenues
of Said District for the Fiscal Year Ending September 30, 2000, and for Other Purposes,” p.
1076. Sec. 1136(c) of the Arms Control and Nonproliferation Act of 1999 (title XI of the Admiral
James W. Nance and Meg Donovan Foreign Relations Authorization Act, Fiscal Years 2000 and
%001 (H.R. 3427, which was enacted by reference in sec. 1000(a)(7) of Public Law 106-113; 113

tat. 1536)).
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controls MTCR equipment and technology in accordance with the criteria
and standards set forth in the MTCR.” India’s “unilateral adherence” to the
MTCR would not meet this requirement.34

Since India’s unilateral adherence does not qualify it as an
MTCR adherent under section 73 of AECA, the committee included
section 111 to clarify this point. While the provision accomplishes
this, it is also drafted in such a manner as to permit India, should
it so decide in the future, to enjoy the benefits of AECA section 73
by becoming a full adherent to the MTCR. Because the provision
states a factual finding by Congress, the provision would no longer
have effect if India were to meet the requirements laid out as in
Secretary Rice’s answer. Under section 111, however, India’s trans-
fers of missile or missile-related equipment, technology and tech-
nical data, remain for now subject to U.S. sanctions if they should
violate subsection 73(a) of AECA.

Section 112

Section 112 is a technical amendment to section 1112(c)(4) of the
Arms Control and Nonproliferation Act of 1999 to make clear that
the Assistant Secretary of State for Verification and Compliance
has responsibility, within the Department of State, for so much of
the reports required by section 108 of the Act recommended by the
committee as relates to verification or compliance matters. This is
in keeping with existing law, which gives that official such respon-
sibility for “other reports being prepared by the Department of
State . . . relating to . . . nonproliferation verification or compli-
ance matters.”

Earlier this year, the Department adjusted the responsibilities of
the Assistant Secretary for Verification and Compliance and
changed the position title to Assistant Secretary of State for
Verification, Compliance, and Implementation. The committee in-
tends and understands that all the authorities provided in section
1112 of the Arms Control and Nonproliferation Act of 1999 are now
vested in the Assistant Secretary of State for Verification, Compli-
ance, and Implementation.

Section 113

Section 113 provides definitions of terms used throughout Title
I of the Act.

IV. CosT ESTIMATE

Rule XXVI, paragraph 11(a) of the Standing Rules of the Senate
requires that the committee reports on bills or joint resolutions
contain a cost estimate for such legislation. The Committee on For-
eign Relations reported this legislation on June 29, 2006, providing
the Congressional Budget Office more than four weeks to provide
this cost estimate. To date, the committee has not received the
Congressional Budget Office’s cost estimate.

V. EVALUATION OF REGULATORY IMPACT

In accordance with rule XXVI, paragraph 11(b) of the Standing
Rules of the Senate, the committee makes the following evaluation

84 April 5 Hearing.
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of the regulatory impact which would be incurred in carrying out
the provisions of S. 2429 under the committee’s jurisdiction.

The committee inquired with the administration which regu-
latory requirements would need changes in order to permit peace-
ful civilian atomic energy cooperation with India. The committee
notes, as above, that there are many U.S. regulations and laws im-
plicated in nuclear trade, including the Export Administration Act
and the Export Administration Regulations; the Arms Export Con-
trol Act; the Atomic Energy Act and Parts 110 and 810 of 10 CFR.

In November of 2005, Chairman Lugar inquired “What regu-
latory changes (beyond those already made under the Next Steps
in Strategic Partnership or NSSP) would need to be made to imple-
ment full civil nuclear energy cooperation with India?” The admin-
istration responded that:

Many of the specifics of required regulatory changes to implement full
civil nuclear energy cooperation with India have yet to be determined by
the administration. U.S. regulations that incorporate or reflect statutory
language will need to be modified or waived in order to permit civil nuclear
cooperation consistent with the Joint Statement, and will need to be ad-
dressed along with modification or waiver of the related statute. No Depart-
ment of Commerce regulatory changes will be required in order to imple-
ment full civil nuclear cooperation, except as facilities are put under IAEA
safeguards, they could in principle be removed from the Entity List.85

In April 2006, the Chairman requested that the committee be
provided with a coordinated, interagency examination of all regu-
latory changes the administration would make to implement U.S.-
Indian atomic energy cooperation if its exception to provisions of
the Atomic Energy Act, as introduced in S. 2429, were enacted, and
that such examination be particular with regard to any relevant
portion of 10 CFR 110 and 810.

Secretary Rice, for the administration, responded by stating:

[We have] noted that the proposed legislation would change the process
of NRC licensing under 10 CFR 110.42(a)(6), which currently requires full-
scope safeguards as a condition of issuing a license for export to a non-nu-
clear weapon state, unless waived by the President, in which case the provi-
sions of Section 128 regarding congressional review would apply. The NRC
would presumably amend this regulation to reflect the new legislation.
Similarly, depending on the final wording of the new legislation, the NRC
might have to modify 10 CFR 110.46, which would otherwise bar issuance
of a license to a country found by the President to have detonated a nuclear
explosive device, unless the President has waived the corresponding provi-
sion of Section 129 of the AEA.

Also . . . the consideration, evaluation, coordination and reporting of
DOE authorizations under 10 CFR Part 810 would not be affected with re-
spect to the range of cooperation provided for under the proposed agree-
ment for nuclear cooperation. To the extent that an authorization under
Part 810 involved sensitive nuclear technology (SNT), the proposed legisla-
tion (unlike current law) would not require full-scope safeguards as a condi-
tion of supply. However, the proposed agreement for peaceful nuclear co-
operation will not provide for exports of SNT; the agreement would have
to be amended (and the amendment submitted to Congress for review) to
allow for such exports. Depending on the final wording of the new legisla-
tion, DOE might have to consider whether amendments to its regulations
would be required.

The Department of Energy, the Nuclear Regulatory Commission, and the
Department of Commerce would conduct a thorough review of their regula-

85 November 2 QFRs.
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tions to determine whether any changes would be required if the proposed
legislation became law. 86

The committee believes the Act reported in Title I largely con-
forms with S. 2429, and so presumes that most of the regulatory
changes that would be implemented under the Act would be similar
to those that would be required for S. 2429. The committee does
not intend that section 106, which would bar the export of equip-
ment, materials and technology related to the enrichment of ura-
nium, and such items as are used in the production of heavy water,
to result in regulatory amendments. The committee notes that,
with regard to 10 CFR Part 810, the specific approval of the Sec-
retary of Energy would already be required to engage in the pro-
duction of special nuclear material outside the United States as
India is a country listed in Part 810.8(a).

Likewise, engaging in or providing assistance or training to any
foreign country that involves facilities for the separation of isotopes
of source material or special nuclear material (enrichment) and the
chemical processing of irradiated special nuclear material (reproc-
essing) also would require a specific approval from the Secretary of
Energy. While it is, of course, up to the Department of Energy to
determine what it must do to implement the provisions of section
106, it would appear to the committee that no major rule need be
made nor a substantial amendment to the existing rules since sec-
tion 106’s effect would be to instruct the Secretary not to approve
such activities unless they met the requirements of subsection
106(b)(2)(A)(1) and (ii) and the President was able to make a deter-
mination under subsection 106(b)(2)(B).

Regarding the NRC regulations at 10 CFR Part 110, the NRC
would already have to issue a specific license for any of the tech-
nology that is implicated in section 106, so is likely the NRC would
similarly decline or reject such export and reexport applications, or
approve them subject to 106(b). More generally, the NRC would
likely have to revise the treatment extended to India, which is now
listed on the Restricted Destination List at Part 110.29, thus also
changing certain treatment that would be extended to export or re-
export authorizations of both a general and specific nature to India.

Section 107 of the Act, which requires an end use monitoring
program to verify that all U.S. exports and reexports to India are
used as strictly for peaceful purposes and as stipulated in the licen-
sure of the relevant agencies. Section 107 could result in certain
regulatory adjustments, but the committee does not intend that
they would be major in scope since the provision should not result
in additional duties on the applicants but rather on the regulatory
agencies themselves to verify most of the diligence requirements
and assurances already required on such licenses. This is true