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INTRODUCTION

Staff of the Senate Committee on the Judiciary under the direc-
tion of Chairman Arlen Specter prepared the following report de-
tailing the Committee’s activities during the 109th Congress. One
of the Senate’s original standing committees, the Committee on the
Judiciary was first authorized on December 10, 1816. The Com-
mittee enjoys one of the broadest jurisdictions in the Senate, rang-
ing from constitutional law and criminal justice issues to antitrust
and intellectual property concerns. The Committee actively pur-
sued hearings and legislative initiatives in a broad variety of areas,
achieving notable successes in the enactment of bankruptcy and
class action reform and in re-authorizing the Department of Jus-
tice’s many important programs. The Committee also fulfilled its
obligation in reporting numerous Article III judges and executive
branch officials to the Senate floor. Of particular significance, the
Committee held hearings for, and favorably reported out, John G.
Roberts to be Chief Justice of the United States and Samuel A.
Alito to be an Associate Justice of the United States.

I. MAJOR BILLS AND HEARINGS
A. CIVIL LAW ISSUES
S. 852, FAIRNESS IN ASBESTOS INJURY RESOLUTION ACT OF 2005
S. 3274, FAIRNESS IN ASBESTOS INJURY RESOLUTION ACT OF 2006

Asbestos reform legislation played a prominent role on the Judi-
ciary Committee’s agenda during the 109th Congress. The Com-
mittee confronted enormous challenges in seeking to resolving one
of the nation’s worst litigation crises.

Tens of thousands of Americans have developed debilitating or
deadly asbestos-related diseases, and more will become ill in the
coming years. The existing tort system has been unable to resolve
claims adequately and efficiently, or ensure that current and future
victims of asbestos are fairly compensated for their injuries. The
sheer number of claims has clogged both state and federal courts.
Contingency fees have significantly reduced the real value of pay-
ments to victims. Claims by unimpaired individuals have delayed
payments and reduced the amount available for the truly sick. As-
bestos claims have driven many defendants into bankruptcy, leav-
ing some victims without payments altogether and other victims di-
verted to bankruptcy trusts that offer miniscule payments. Fur-
thermore, these corporate bankruptcies endanger the jobs and pen-
sions of many American workers.

Indeed, the Supreme Court has implored Congress to address the
asbestos litigation crisis, noting on more than one occasion that the
current flawed system “defies customary judicial administration.”
Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999). The Court has sug-
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gested that “a nationwide administrative claims processing regime
would provide the most secure, fair, and efficient means of compen-
sating victims of asbestos exposure.” Amchem Products Inc. v.
George Windsor, 521 U.S. 591 (1997).

The 108th Congress sought to address asbestos reform with S.
1125, a bill introduced by Senator Hatch and favorably reported
from the Committee. Although that bill was never considered by
the full Senate, it served as the starting point for negotiations initi-
ated by Chairman Specter in the 109th Congress and led by the
late Honorable Edward R. Becker, Senior Judge and Former Chief
Judge of the United States Court of Appeals for the Third Circuit.
Judge Becker hosted 47 meetings with asbestos defendants, insur-
ers, labor unions, victims’ groups, the trial bar and other interested
parties. Many important compromises were reached during these
negotiations, which secured support from a broad spectrum of
stakeholders, including such labor groups as the International
Union of Heat and Frost Insulators and Asbestos Workers and the
United Auto Workers, which previously opposed asbestos reform.

The Becker negotiations resulted in several proposed changes to
S. 1125 as reported in the 108th Congress. These included modi-
fications strengthening the medical criteria to be applied to persons
with lung cancer and a history of smoking, increasing scheduled
payments to claimants with malignant diseases, and eliminating
insurers’ rights of subrogation with respect to fund payments.
These changes ensured that compensation would go to those truly
injured by asbestos exposure—not to the unimpaired—while at the
same time maximizing compensation for victims.

Early in the 109th Congress, as a product of these negotiations,
Chairman Specter and Ranking Member Leahy introduced com-
prehensive legislation to resolve the asbestos litigation crisis. S.
852, the “Fairness in Asbestos Injury Resolution Act” (“FAIR”), was
cosponsored by Committee Members Senators DeWine, Feinstein,
Grassley and Graham. The legislation was designed to unclog the
courts and simplify recovery for victims by establishing a privately
funded, “no-fault” compensatory trust fund. Under the FAIR Act,
businesses with asbestos liability would be required to make con-
tributions to the fund, but would spread those contributions out
over the life of the fund, preventing further bankruptcies and
thereby protecting jobs and worker pensions. The fund, in turn,
would provide victims with greater certainty by offering fixed
awards and ensuring compensation to individuals, including vet-
erans, who are currently unable to pursue their claims in the tort
system.

The Committee held hearings contemporaneous to the Becker-
mediated stakeholder sessions, taking testimony from 28 witnesses
over three days. At the conclusion of these hearings, the Committee
considered the legislation over the course of six executive business
meetings. During consideration of the bill, Committee Members cir-
culated over 160 amendments.

The Committee considered 89 of these amendments, ultimately
approving 75. For example, the Committee adopted a proposal by
Senator Feinstein to revise the procedure for the fund’s start-up, a
new mechanism for sunsetting the fund drafted by Senators Fein-
stein and Kyl, provisions proposed by Senator Coburn to strength-
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en medical scrutiny for claims brought by smokers, a requirement
for a study on the effectiveness of CT scans advocated by Senators
Coburn and Kohl, and additional protections for small businesses
championed by Senators Brownback and Cornyn. The Committee
also adopted, by voice vote, an amendment introduced by Senator
Durbin that accelerated payments to the families of deceased vic-
tims and an expedited judicial review provision advanced by Sen-
ator Feinstein.

The Committee rejected 14 amendments, including some that
would have expanded narrow exceptions in the bill. For example,
the FAIR Act exempted the residents of Libby, Montana—home to
a mine contaminated with asbestos and the site of a massive EPA
cleanup effort—from the exposure requirements contained in the
bill. The Committee voted down amendments offered by Senators
Kennedy and Graham that would have extended this exemption to
communities where no evidence of widespread contamination ex-
ists. Accepting these amendments would have lost the support of
key Senators and would have jeopardized the health of the national
trust by opening the door to claims from individuals whose ill-
nesses are not asbestos-related.

The Committee favorably reported S. 852, as amended, on June
16, 2005. The Majority Leader subsequently moved to proceed to
consideration of the legislation. Cloture on the motion to proceed
was successfully invoked by a vote of 98 to 1. At the same time,
the Senate voted to table a complete substitute offered by Senator
Cornyn by a vote of 70 to 27. The Cornyn substitute would have
tightened the medical criteria used by courts when deciding asbes-
tos cases rather than providing a comprehensive trust fund.

Despite the invocation of cloture, Senator John Ensign raised a
budget point of order against the FAIR Act, pursuant to Section
407(b) of the previous year’s budget resolution. Under the resolu-
tion, the Senate may not consider legislation that would increase
long term spending by more than $5 billion during any ten-year pe-
riod. Sixty votes are required to waive this restriction. Proponents
of the FAIR Act argued that the budget point of order should not
apply because the fund’s operations would be capitalized solely by
private contributions. They observed the Congressional Budget Of-
fice had concluded that “the government’s general funds would not
be used to pay asbestos claims” and that the FAIR Act would be
“deficit-neutral over the life of the fund.”! These proponents fell
short by one vote: the Senate voted 59 to 40 to waive the budget
point of order.

Consistent with Senate procedure, S. 852 was recommitted to the
Committee. After this action, Chairman Specter met with other
Senators to discuss their concerns with asbestos litigation reform
legislation. On May 26, 2006 the Chairman and Ranking Member
introduced the Fairness in Asbestos Injury Resolution Act of 2006,
a further refinement of the FAIR Act of 2005.

The legislation incorporated several amendments filed during the
floor debate of S. 852, including an alternative allocation system for
small and medium-sized businesses proposed by Senator Kyl and
filing procedures for individuals exposed to asbestos as the result

1 Congressional Budget Office letter to Senator Judd Gregg, February 14, 2006.
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of a natural disaster authored by Senator Mary Landrieu. In addi-
tion, the legislation contained protections for defendant companies
with large insurance reserves, which may otherwise have been
forced to pay more to the national trust than they would in the tort
system.

Pursuant to the provisions of rule XIV, S. 3274 was placed di-
rectly on the Senate Legislative Calendar. The Committee held a
hearing on the legislation on June 7, 2006, taking the testimony of
eight witnesses representing the business community, labor organi-
zations, veterans and victims groups. The legislation, however, was
not considered by the full Senate.

S. 5, CLASS ACTION FAIRNESS ACT OF 2005

The Judiciary Committee played a vital role during the 109th
Congress in enacting class action reform, an issue that had been
considered by Congress for nearly a decade. On January 25, 2005,
Senators Grassley, Kohl and Hatch introduced S. 5, the “Class Ac-
tion Fairness Act of 2005.” Committee Members who cosponsored
the bill included Senators Cornyn, DeWine, Kyl, Schumer, Fein-
stein and Sessions. The bipartisan legislation was aimed at keeping
large interstate class actions in federal courts rather than in a
handful of state court jurisdictions favored by the plaintiffs’ bar.

The bill expands federal diversity jurisdiction to cover class ac-
tions in which the aggregate amount in controversy exceeds
$5,000,000, and where any member of a plaintiff class is a citizen
of a state different from any defendant. Prior to this legislation,
federal courts interpreted the diversity jurisdiction statute as re-
quiring complete diversity between all plaintiffs and all defendants.
Accordingly, plaintiffs’ attorneys could keep large nationwide class
action lawsuits in state court by simply suing an insignificant local
defendant (e.g., a local pharmacy which may have distributed a
drug that allegedly caused harm to the plaintiffs’ class).

The Act balances state concerns to adjudicate local class action
disputes by creating specific exceptions to federal jurisdiction.
Under the Act’s home state exception, state courts maintain juris-
diction of class actions in which the defendant is sued in its home
state and where at least two-thirds of the plaintiff class are citizens
of the defendant’s home state. If less than one-third of the class
members are citizens of the defendant’s home state, the case is re-
movable to federal court. For class actions where 33%—66% of the
class members share state citizenship with all defendants, the fed-
eral judge must decide whether to exercise jurisdiction based on six
specified factors that analyze the relationship between the lawsuit
and the state where it is brought.

Additionally, under the Act’s local controversy exception, state
courts maintain jurisdiction of class actions in which (1) at least
two-thirds of the proposed class members are citizens of the forum
state, (2) the plaintiffs have sued at least one in-state defendant
whose conduct forms a significant basis of their claims, (3) the
principal injuries occurred in the state where the suit is brought,
and (4) no class action has been filed alleging the same claims
against any of the defendants in the last three years.

Finally, the Act protects consumers by giving federal courts en-
hanced oversight of class action settlements. The Act requires fed-
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eral courts to issue written fairness decisions before approving cou-
pon settlements or “net loss” settlements and to value attorneys’
fees in coupon settlements based on those coupons that are actually
redeemed by the class members plus, where applicable, the value
of any injunctive relief. The legislation also prohibits the district
court from approving a settlement that disproportionately awards
payments to class members based on geographic proximity to the
court.

The Committee met on February 3, 2005 to consider S. 5. During
this session, Ranking Member Leahy offered an amendment au-
thorizing the increase of federal judge salaries, which was defeated
by a vote of 13-5. The bill was then reported favorably out of Com-
mittee by a 13-5 vote. On February 10, 2005, S. 5 passed the full
Senate without amendment on a roll call vote of 72—26. The House
followed suit a day later by passing the Senate bill on a roll call
vote of 279-149. On February 18, 2005, President George W. Bush
signed the measure into law (PL 109-2).

S. 256, BANKRUPTCY ABUSE PREVENTION AND CONSUMER PROTECTION
ACT OF 2005

After passing class action reform, the Committee turned imme-
diately to enacting long-awaited bankruptcy reform legislation, an
issue considered by the Congress since 1997. On February 1, 2005,
Senator Grassley introduced S. 256, the “Bankruptcy Abuse Pre-
vention and Consumer Protection Act of 2005,” cosponsored by
Committee Members Senators Hatch and Sessions. This bipartisan
legislation addressed significant consumer bankruptcy abuses by
implementing a “means test” to prevent debtors with the ability to
repay their debts from using bankruptcy law as a financial plan-
ning tool.

The means test is a needs-based formula applied by a trustee to
determine whether Chapter 7 debtors whose incomes exceed the
state median income are able to repay a significant portion of their
debts. To determine whether a debtor can repay, the trustee takes
the debtor’s monthly income and subtracts applicable expenses as
specified by the IRS,2 including “other necessary expenses” (e.g.
medical care), as well as monthly payments toward secured debts
and priority claims (e.g. child support). After applying this formula,
if a Chapter 7 debtor is left with at least $100 in disposable income
per month, a presumption arises that the filing is abusive. Unless
the debtor rebuts the presumption by showing “special cir-
cumstances” that warrant additional expenses or income adjust-
ment, the court must either dismiss the petition or convert the
matter into a Chapter 13 bankruptcy, which requires debtors to
adopt a plan for partially repaying their debts.

Other major components of the Act include provisions that:
prioritize the collection and payment of spousal and child support
in bankruptcy cases by giving these claims the highest payment
priority; require debtors to receive a minimum amount of credit
counseling from a nonprofit credit counseling agency within 180
days prior to filing bankruptcy to determine if they might be able

2These include expenses for food, clothing, housing, and transportation as well as certain edu-
cational expenses for the debtor’s children.
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to work out their debt problems with some additional help; allow
the court to reduce an unsecured creditor’s claim by up to 20% if
a debtor can prove that the creditor unreasonably refused to nego-
tiate a reasonable repayment plan; require debtors who do file for
bankruptcy to attend a course on financial management to avoid fi-
nancial difficulties in the future; require credit card statements to
include late payment disclosures and minimum payment warnings
with estimates as to how long it would take customers to pay their
existing balance making only the minimum payment; and strike at
the most prominent abuses concerning the unlimited homestead ex-
emption (known by some as the “mansion loophole”) to address
debtors who move to a state with an unlimited homestead exemp-
tion immediately prior to filing bankruptcy.

On February 10, 2005, the Committee convened a hearing to re-
visit the issues surrounding bankruptcy reform. On February 17,
2005, the Committee reported out S. 256. One note of significance
is that, at this time, Chairman Specter had been diagnosed with
Stage IVB Hodgkin’s disease. Nevertheless, at the request of Chair-
man Specter and under the guidance of Senator Hatch, the Com-
mittee reported the legislation for full Senate consideration. De-
spite the diagnosis and subsequent treatment for his cancer, Chair-
man Specter was able to manage the bill on the Senate floor and
to steer it to final passage.

During the Committee’s executive business meeting, the Com-
mittee accepted the following amendments: (1) an amendment of-
fered by Senator Kennedy to add health and disability insurance
and health savings account expenses for the debtor and dependents
as allowable monthly expenses under the means test; (2) an
amendment offered by Senator Kennedy imposing standards and
limitations for court approval of executive retention bonuses and
severance pay; (3) an amendment offered by Ranking Member
Leahy to make non-dischargeable any liability for violation of a fed-
eral securities law regardless of whether the liability arises before,
during, or after the bankruptcy filing; (4) an amendment offered by
Senator Kennedy to direct the U.S. Trustee to move for appoint-
ment of a Chapter 11 bankruptcy trustee when there are reason-
able grounds to suspect members of the debtor’s governing body
have participated in fraud, dishonesty, or criminal conduct in the
management of the debtor or its public financial reporting; and (5)
an amendment offered by Senator Feingold to provide for an infla-
tion adjustment regarding venue.

During the amendment process on the floor, the Senate adopted
the following amendments: (1) an amendment offered by Senator
Sessions to ensure that the Act’s safe harbor provision applies to
debtors who have serious medical conditions, those who have been
called or ordered to active duty in the Armed Forces, or those who
are low income veterans; (2) an amendment offered by Ranking
Member Leahy to restrict access to certain personal information in
bankruptcy documents; (3) an amendment offered by Senator Fein-
gold to include certain provisions in the triennial inflation adjust-
ment of dollar amounts; (4) an amendment offered by Senator Fein-
gold to authorize the sealing and expunging of court records relat-
ing to fraudulent involuntary bankruptcy petitions; (5) an amend-
ment offered by Senator Feingold to improve the credit counseling
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provision; (6) an amendment offered by Senator Durbin to protect
disabled veterans from means testing in bankruptcy under certain
circumstances; (7) an amendment offered by Senator Talent to
deter corporate fraud and prevent the abuse of State self-settled
trust law; and (8) an amendment offered by Chairman Specter to
increase bankruptcy filing fees to pay for the additional duties of
United States trustees and the new bankruptcy judges added by
the Act. Chairman Specter’s amendment addressed an issue
brought to the Committee’s attention: the Act was subject to a po-
tential budget point of order because the Act created $45 million
in direct spending for 26 new judgeships and created a federal net
loss to the Treasury due to an increase in the allocation percent-
ages for the disbursement on bankruptcy filing fees in the amount
of $226 million over five years. The amendment offset the amount
in direct spending for the new judges and the net revenue loss to
the Treasury by increasing Chapter 7 and 11 bankruptcy filing
fees.

The Senate passed S. 256 on March 10, 2005 by a vote of 74—
25, and the House passed it with no amendments on April 14, 2005
by a vote of 302-126. President Bush signed the bill into law on
April 20, 2005 (PL 109-8).

S. 167, FAMILY ENTERTAINMENT AND COPYRIGHT ACT OF 2005

On January 25, 2005, Senator Hatch introduced S. 167, the
“Family Entertainment and Copyright Act of 2005,” which served
as a small omnibus of intellectual property bills related to pro-
tecting the copyright and trademarks of movies. Original cospon-
sors included Ranking Member Leahy and Senators Cornyn and
Feinstein.

The Act contains four separate titles: the Family Entertainment
and Copyright Act of 2005, the Family Movie Act of 2005, the Na-
tional Film Preservation Act (which contained the text of the Na-
tional Film Preservation Act of 2005 and the National Film Preser-
vation Foundation Reauthorization Act of 2005), and the Preserva-
tion of Orphan Works Act. Title I of the Act criminalizes and pro-
vides penalties for the unauthorized, knowing use or attempted use
of a recording device to transmit or make a copy of a copyrighted
movie in a movie theater. Title IT exempts from copyright infringe-
ment the making of certain private home copies of copyrighted
works and the providing of technology to enable such copies as long
as they are purely for private home entertainment. Title III con-
tains several provisions related to the National Film Preservation
Act of 1996, including an expanded use of the National Film Reg-
istry seal and language directing the Librarian of Congress to prop-
erly store and record preserved films. It also reauthorizes the Na-
tional Film Preservation Foundation and authorizes the appropria-
tion of funds for the Foundation. Finally, Title IV provides that the
limitation on rights of reproduction and distribution of copyrighted
works does not apply to the authority of libraries or archives to re-
produce, distribute, display, or perform a copy or phono-record of
such work for purposes of preservation, scholarship, or research
when certain conditions apply. The lifting of this limitation only
applies, though, in the last twenty years of the term of a copyright.
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On February 1, 2005, the Senate discharged S. 167 from the Ju-
diciary Committee and passed the bill by unanimous consent. The
bill passed the House by voice vote on April 19, 2005, and Presi-
dent Bush signed S. 167 into law on April 27, 2005 (PL 109-9).

S. 1699 AND H.R. 32, STOP COUNTERFEITING IN MANUFACTURED GOODS
ACT OF 2005

On September 14, 2005, Chairman Specter introduced S. 1699,
the “Stop Counterfeiting in Manufactured Goods Act of 2005,”
amending provisions of the U.S. Code (18 U.S.C. 2320) prohibiting
trafficking in goods and services bearing a counterfeit mark and
making it illegal to traffic in labels, patches, or stickers bearing a
counterfeit mark, or any item to which such items have been ap-
plied. The bill’'s Committee cosponsors included Ranking Member
Leahy and Senators Brownback, Cornyn, DeWine, Feingold, Hatch,
Coburn, Durbin, Feinstein, and Kyl.

The bill responded to a Tenth Circuit Court of Appeals decision
that overturned the conviction of a business operator who supplied
counterfeit labels that were later attached to generic products by
a third party. United States v. Giles, 213 F.3d 1247 (10th Cir. 2000)
(defendant manufactured counterfeit Dooney & Bourke labels that
were later affixed to generic purses by a third party). The Tenth
Circuit ruled that persons who sell counterfeited trademarks that
are not actually attached to any “goods or services” do not violate
the federal criminal trademark infringement statute. Since the de-
fendant simply manufactured and distributed a counterfeit label
that was unattached to any goods (here the generic purses), the de-
fendant did not run afoul of the criminal statute as a matter of
law.

The Bureau of Customs and Border Protection estimates that
counterfeit trafficking costs U.S. businesses as much as $200 bil-
lion a year. The Act effectively strengthens U.S. trademark law by
closing the loophole in federal anti-counterfeiting law apparently
made by the Giles decision and by prohibiting the trafficking in any
item bearing a counterfeit mark, including items that could later
be attached to “goods or services.” The legislation also enables
trade negotiators to demand greater protections for U.S. trade-
marks in international trade agreements by providing for manda-
tory pre- conviction forfeiture and destruction of items bearing or
consisting of a counterfeit mark, such as the goods themselves or
castes and moldings used to produce such counterfeit marks. Fi-
nally, the bill ensures that counterfeit businesses cannot restart
their business in another location by providing for the forfeiture
and destruction of any property derived from or used to engage in
a counterfeiting business.

On November 3, 2005, the Committee reported S. 1699 with an
amendment negotiated by Chairman Specter and Ranking Member
Leahy making technical and clarifying changes to the bill. The bill
passed the Senate by unanimous consent on November 10, 2005.
Although the House took no final action on S. 1699, it took action
on a companion bill H.R. 32, the “Stop Counterfeiting in Manufac-
tured Goods Act of 2005,” sending it to the Senate on May 23,
2005.
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After Senate-House negotiations, the Senate discharged H.R. 32
from the Judiciary Committee and sought to pass it by unanimous
consent, as long as the House agreed to take amended language
passed by the Senate. On February 15, 2006, the Senate passed
H.R. 32 including the previously Senate-passed language of S. 1699
as well as S. 1095, the “Protecting American Goods and Services
Act of 2005,” introduced by Senator Cornyn and Ranking Member
Leahy. On March 7, 2006, the House took up and passed the modi-
fied version of H.R. 32. President Bush signed H.R. 32 into law on
March 16, 2006 (PL 109-181).

S. 1095, PROTECTING AMERICAN GOODS AND SERVICES ACT OF 2005

On May 20, 2005, Senator Cornyn and Ranking Member Leahy
introduced S. 1095, the “Protecting American Goods and Services
Act of 2005,” which strengthened criminal provisions of the U.S.
Code (18 U.S.C. 2320) for trafficking in counterfeit trademarked
goods. The legislation addresses gaps in U.S. anti-counterfeiting
laws in the federal trademark code. Specifically, it sought to allevi-
ate the difficulty U.S. prosecutors have had when determining
what actions constitute criminal counterfeiting activity.

The Act makes it a crime to possess counterfeit goods with the
intent to distribute, to take compensation other than money in ex-
change for counterfeit goods, or to import or export unauthorized
copies of copyrighted works or counterfeit goods to or from the
United States. The bill was a natural complement to S. 1699, the
“Stop Counterfeiting in Manufactured Goods Act of 2005.” Taken
together, the two bills have effectively closed most of the out-
st?inding gaps in the anti-counterfeiting provisions of the criminal
code.

The Committee reported the bill on November 3, 2005, and S.
1095 passed the Senate by unanimous consent on November 10,
2005. Although the House did not act on S. 1095 as a stand-alone
bill, the text of the legislation was incorporated into H.R. 32, the
“Stop Counterfeiting in Manufactured Goods Act of 2005,” on the
Senate floor and passed the Senate on February 15, 2006. On
March 7, 2006, the House took up and passed the text of the bill
as part of H.R. 32. President Bush signed H.R. 32, and the incor-
pora)lted language of S. 1095, into law on March 16, 2006 (PL 109-
181).

S. 2557, OIL AND GAS INDUSTRY ANTITRUST ACT OF 2006

In the wake of sharply rising gasoline prices and record oil in-
dustry profits, the Committee undertook to scrutinize the practices
of the domestic oil industry. On April 6, 2006, Chairman Specter
and Ranking Member Leahy introduced S. 2557, the “Oil and Gas
Industry Antitrust Act of 2006,” which sought to strengthen anti-
trust enforcement with respect to the petroleum and natural gas
industry. Senators DeWine and Kohl cosponsored the legislation
along with Committee Members Senators Feinstein and Durbin.

The bill proposed to amend the Clayton Act to make it unlawful
for any person to refuse to sell, or to export or divert, existing sup-
plies of petroleum, gasoline, or other fuel derived from petroleum,
or natural gas, with the primary intention of increasing prices or
creating a shortage in a geographic market. If enacted, the bill
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would require the Attorney General and the Chairman of the Fed-
eral Trade Commission (FTC) to study, and report to Congress on,
whether section 7 of the Clayton Act should be modified with re-
spect to its application to persons engaged in the business of ex-
ploring for, producing, refining, or otherwise processing, storing,
marketing or selling petroleum, gasoline or other fuel derived from
petroleum or natural gas.

In addition, the bill included provisions directing the Comptroller
General to study and report upon the effectiveness of divestitures
required by the government as a condition of approving prior oil
and gas industry mergers. The FTC and Justice Department would
be required to review the resulting report and determine whether
any additional divestitures or conditions should be imposed retro-
actively on the parties to past oil and gas industry mergers. The
FTC and Justice Department would also be required to establish
a joint federal-state task force to investigate information sharing
among competitors in the oil and gas industry.

Finally, the bill incorporated S. 555, the “No Oil Producing and
Exporting Cartels Act (NOPEC),” introduced by Senators DeWine
and Kohl. The NOPEC Act, discussed further below, sought to
amend the Sherman Act to make it illegal for any foreign state to
act collectively with any other foreign state to limit oil production
or distribution, to set or maintain the price of oil, or to take any
other action in restraint of trade for oil, natural gas, or any petro-
leum product.

The Committee held two hearings to examine increased con-
centration and anticompetitive practices in the oil and gas indus-
try. The hearings involved testimony by industry leaders, aca-
demics in the field of antitrust law, consumer advocates, state at-
torneys general, antitrust practitioners, economists, an FTC Com-
missioner and Members of Congress.

The Committee reported the bill on April 27, 2006 by voice vote.
The full Senate, however, did not take further action on the bill.

S. 5655, NO OIL PRODUCING AND EXPORTING CARTELS ACT OF 2005

On March 8, 2005, Senators DeWine and Kohl introduced S. 555,
the “No Oil Producing and Exporting Cartels Act of 2005”
(NOPEC), cosponsored by Chairman Specter, Ranking Member
Leahy, and Senators Durbin, Grassley, Coburn, Feingold, and
Schumer. Courts have held that OPEC’s cartel activities are im-
mune from prosecution under the Foreign Sovereign Immunities
Act (“FSIA”) and the so-called “act of state” doctrine, which pre-
vents federal courts from considering cases that would require
them to judge the legality of sovereign acts taken by a foreign na-
tion. The NOPEC Act sought to amend the Sherman Antitrust Act
by making it illegal for foreign states to engage in collusive behav-
ior with any other foreign state or person to limit the production
or distribution, set or maintain the price, or otherwise act in re-
straint of trade, with regard to oil or petroleum products. The
change would allow both the Department of Justice and the Fed-
eral Trade Commission to enforce the U.S. antitrust laws against
OPEC member nations.

Specifically, the NOPEC Act would amend FSIA so that OPEC
nations would be subject to U.S. jurisdiction. Currently, FSIA argu-
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ably provides immunity to foreign states from actions that are gov-
ernmental as opposed to commercial activities. In 1979, a federal
district court held that OPEC’s cartel activity was governmental
activity and therefore immune from prosecution.

Further, the NOPEC Act expressly states that the “act of state”
doctrine does not bar suits against nations participating in an oil
cartel, thus permitting U.S. federal courts to consider lawsuits
against OPEC members. This language would reverse a 1981 fed-
eral court of appeals decision declining to hear a case against
OPEC based on the “act of state” doctrine.

Senators DeWine and Kohl first introduced the NOPEC Act on
June 21, 2000, during another period of rapidly increasing gasoline
prices. During the 109th Congress, the Committee reported the
NOPEC Act by voice vote on April 14, 2005. On June 21, 2005, in
the wake of spiking oil prices, the Senate agreed by voice vote to
amend H.R. 6, the “Energy Policy Act of 2006,” with the NOPEC
Act. Subsequently, however, the legislation was stripped from H.R.
6 during conference and no further action was taken.

S. 1789, PERSONAL DATA PRIVACY AND SECURITY ACT OF 2005

Early in 2005, reports surfaced that dozens of companies and
government agencies had experienced data breaches involving the
loss of personal information of hundreds of thousands of individ-
uals across the nation. In particular, in early February 2005, data
broker ChoicePoint Inc. reported that hackers had accessed its
databases, which contained the personal data of 145,000 individ-
uals. The breaches only came to light after California became the
first state to pass legislation requiring companies to give individ-
uals notice in the event of a data breach involving their personal
data.

The Committee held a hearing to consider the problem of data
breaches and data security. During the hearing, the Committee
heard testimony from data broker industry executives, privacy ad-
vocates, law enforcement and a state attorney general. On June 29,
2005, Chairman Specter and Ranking Member Leahy introduced S.
1332, the original version of the “Personal Data Privacy and Secu-
rity Act of 2005,” cosponsored by Senator Feingold.

The bill contained provisions increasing criminal penalties for
identity theft that involves electronic personal data. In addition, to
encourage companies to provide notice to individuals and law en-
forcement in the event of a breach, the bill would make it a crime
for a person who knows of a security breach and of the obligation
to give notice to intentionally and willfully conceal the fact of the
breach if such concealment causes economic damages. To enhance
individual privacy and security awareness, data brokers would be
required to give individuals access to their own sensitive personal
information. If individuals came forward with evidence that their
personal information is incorrect, the data broker would be com-
pelled either to correct the information or to notify the individual
of the source of the information.

The bill placed special emphasis on encouraging companies and
government agencies to maintain good security practices with re-
spect to personal data. Entities maintaining large amounts of elec-
tronic personal data were required to assess any risks to personal



12

data and to establish internal policies to protect it. The FTC would
have authority to impose requirements modeled after the Gramm-
Leach-Bliley implementing regulations that apply to personal data
kept by financial institutions.

The centerpiece of the bill would require entities that experience
a breach involving electronic personal data give notice to affected
individuals. To trigger notice, there must be reason to believe that
an unauthorized person has accessed the personal data. In addi-
tion, if a company or government agency concluded that there is no
significant risk of harm as a result of a breach, the bill only re-
quired that notice be given to the Secret Service. If the Secret Serv-
ice similarly concludes that there is no significant risk of harm, the
entity does not have to give notice to individuals. Finally, federal
agencies would be required to establish procedures for evaluating
and auditing the personal data security practices of data brokers
with whom they have contracts.

After introduction, the Finance Committee expressed interest in
taking up the issue of protecting social security numbers. As a re-
sult, provisions restricting the use of social security numbers for
identification purposes were removed from the bill for further con-
sideration by the Finance Committee. On September 29, 2005, the
bill’s supporters reintroduced the “Personal Data Privacy and Secu-
rity Act of 2005” as S. 1789, which gained the additional cosponsor-
ship of Senator Feinstein.

The Committee reported S. 1789 by voice vote on November 17,
2005, but the full Senate took no action. At least two other Senate
Committees also considered data security legislation during the
109th Congress.

S. 443, ANTITRUST CRIMINAL INVESTIGATIVE IMPROVEMENTS ACT OF
2005

On February 17, 2005, Senator DeWine, Ranking Member Leahy,
and Senator Kohl introduced S. 443, the “Antitrust Criminal Inves-
tigative Improvements Act of 2005.” The Act amends the federal
criminal code to make violation of the Sherman Act a predicate of-
fense for purposes of obtaining an order authorizing the intercep-
tion of wire or oral communications. The legislation permits the
Department of Justice, upon a showing of probable cause, to obtain
a wiretap order allowing the Department to monitor communica-
tions between conspirators.

In criminal antitrust investigations, it is critical that prosecutors
gain access to evidence on the inner workings of the alleged con-
spiracy. To meet their burden of proof, prosecutors must marshal
strong evidence regarding the participants in the conspiracy, the
nature of their participation, and the terms of the illegal agree-
ment. The Act permits the Justice Department to obtain such evi-
dence during the investigation of criminal antitrust violations.

Prior to passage of the legislation, the Department of Justice had
two primary techniques for investigating criminal antitrust con-
spiracies. First, it could enlist the cooperation of a witness who
would testify about the details of the conspiracy or consensually
record conversations. Second, through the Antitrust Division’s “cor-
porate leniency program,” an otherwise guilty corporation could re-
ceive lenient treatment in exchange for fully cooperating with the
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investigation. However, both of these techniques depended upon
the cooperation of someone inside the conspiracy, which was too
often unavailable.

There are over 150 predicate offenses for wiretaps within Title
18 and dozens of other predicate offenses from other parts of the
U.S. Criminal Code. Offenses such as wire fraud, mail fraud, and
bank fraud are predicate offenses, but until now, criminal antitrust
offenses have not been on the list, despite the fact that penalties
for such offenses are similar. Criminal antitrust offenses are essen-
tially white-collar fraud offenses and often do much more harm to
consumers than other types of fraud offenses. The Committee con-
cluded that, given the gravity of the crime, antitrust needed to be
added as a predicate offense.

The Committee reported the bill by voice vote with no amend-
ments on October 20, 2005. Five days later, the Senate passed the
bill as reported by unanimous consent. The bill was subsequently
included in the Conference Report for H.R. 3199, the “USA PA-
TRIOT Improvement and Reauthorization Act of 2005.” The House
passed H.R. 3199 on December 14, 2005. The Senate passed the
legislation on March 3, 2006. President Bush signed the bill, in-
cluding the “Antitrust Criminal Investigative Improvements Act of
2005,” into law on March 9, 2006 (PL 109-177).

H.R. 683, TRADEMARK DILUTION REVISION ACT OF 2006

On February 15, 2005, Congressman Lamar Smith introduced
H.R. 683, the “Trademark Dilution Revision Act of 2006,” amend-
ing section 43 of the Trademark Act of 1946 (15 U.S.C. 1125) to re-
vise outdated provisions relating to trademark dilution.

The legislation responds to Moseley v. V Secret Catalogue, Inc.,
537 U.S. 418 (2003), in which the Supreme Court addressed the
standard of proof for a dilution claim. The Supreme Court stated
that a dilution action can only be sustained upon a showing of “ac-
tual dilution” of a mark. Although this term was not defined explic-
itly by the Court, it appeared to require a showing that the mark
has been measurably diluted. Trademark owners argue that this
interpretation of the Federal Trademark Act of 1946 is at odds
with congressional intent to stop dilution of a mark before measur-
able harm has occurred. They argue that by the time “actual dilu-
tion” C}llas been done to the mark, measurable harm has already oc-
curred.

The legislation represents the culmination of two years of nego-
tiations between interested parties to clarify the meaning of trade-
mark dilution. The legislation addresses a split in the circuit courts
as to what constitutes a “famous mark” that has resulted from the
failure to define the term in the Lanham Act.

H.R. 683 addresses the Moseley decision by entitling the owner
of a “famous mark” to injunctive relief against another person who
uses the mark in a manner that is likely to cause the mark to be
diluted by blurring or tarnishing. The owner of the mark may ob-
tain injunctive relief regardless of whether there is actual or likely
confusion, competition, or actual economic injury. The Act address-
es existing circuit splits by defining the term “famous mark.” It re-
quires courts to consider a number of factors when determining
whether a mark is famous or whether a mark is likely to cause di-



14

lution by blurring. In addition, the Act allows the owner of a mark
to seek remedies in addition to injunctive relief if the person
against whom injunctive relief is sought did not use the mark prior
to the date of the bill’s enactment and if the person willfully in-
tended to trade on the famous mark or dilute the mark by blurring
or tarnishing.

The House passed H.R. 683 on April 19, 2005. Once the bill was
referred to the Senate Judiciary Committee, Committee Members’
offices received objections to the bill from a variety of outside
groups, including Internet search engines, the American Civil Lib-
erties Union, and retailers of low cost goods. To address these con-
cerns, Chairman Specter along with Ranking Member Leahy and
Senator Hatch sought a compromise agreement between the trade-
mark owners and concerned outside groups. This agreement was
reached and embodied in a substitute amendment reported out of
the Committee on February 16, 2006. The Senate passed the bill
by unanimous consent on March 8, 2006. Once received, the House
accepted the Senate amendment and passed the bill on September
25, 2006. President Bush signed H.R. 683 into law on October 6,
2006 (PL 109-312).

H.R. 1036, COPYRIGHT ROYALTY JUDGES PROGRAM TECHNICAL
CORRECTIONS ACT

On March 2, 2005, Congressman Lamar Smith introduced H.R.
1036, the “Copyright Royalty Judges Program Technical Correc-
tions Act,” amending portions of the Copyright Royalty and Dis-
tribution Reform Act of 2004. The bill responded to a call by the
copyright community and Copyright Office to clarify the Copyright
Royalty Judges Program. In addition to making purely technical
corrections such as spelling errors, the Act clarifies timelines for
actions taken by the Copyright Royalty Judges; provides the au-
thorization needed by the Copyright Royalty Judges or the Library
of Congress for certain regulatory actions; and requires the Copy-
right Royalty Judges to act in accordance with the Administrative
Procedures Act. The statutory changes adhere to the original intent
of the Act and enjoyed the wide support of the Copyright Office, the
Copyright Royalty Judges, and copyright holders. The House
passed the bill on November 16, 2005.

Once referred to the Senate Judiciary Committee, Committee
Members’ offices received requests to amend H.R. 1036 in order to
incorporate language governing when the Copyright Royalty
Judges can distribute royalties prior to the commencement of roy-
alty proceedings. In response to concerns expressed by content
holders, Chairman Specter along with Senator Hatch and Ranking
Member Leahy negotiated an amendment with the Members of the
House, content holders, and the Copyright Royalty Judges. The
amendment allows the Copyright Royalty Judges to make a partial
distribution of royalties prior to the institution of a proceeding. The
amendment: (1) retained the discretion of the Copyright Royalty
Judges in current law to decide whether to make a partial distribu-
tion; (2) provided all claimants and the general public with a thir-
ty-day notice period to respond to a motion to institute a partial
distribution, guaranteeing due process; and (3) required the Copy-
right Royalty Judges to consider only the responses filed in a time-
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ly manner and to base their decisions on the arguments and evi-
dence included within the responses. The language did not require
that there be unanimity among all the respondents or even all the
claimants to institute a partial distribution of fees. The unanimity
requirement, present in earlier drafts of the amendment, was
taken out at the request of the copyright holders in response to
their voiced concerns that it would effectively prohibit them from
ever instituting a partial distribution.

On July 13, 2006, the Committee reported out H.R. 1036 as
amended. The Senate passed the Act on July 19, 2006 by unani-
mous consent. The House agreed to the Senate amendment on Sep-
tember 25, 2006, and President Bush signed H.R. 1036 into law on
October 6, 2006 (PL 109-303).

H.R. 866, TECHNICAL CORRECTIONS BILL TO THE UNITED STATES CODE
H.R. 1442, TECHNICAL CORRECTIONS TO TITLE 46

H.R. 866 and H.R. 1442 were prepared by the Office of the Law
Revision Counsel of the House of Representatives, an independent,
non-political office, required by law to maintain impartiality as to
issues of legislative policy. See 2 U.S.C. 285a. The office is respon-
sible for maintaining and improving the United States Code, espe-
cially positive law titles of the Code. These bills did not propose
any substantive change in existing law. Because positive law titles
of the United States Code are actually federal statutes, legislation
is required to correct even the smallest technical errors in text.

The changes made by H.R. 866 are purely technical in nature
and relate to cross references, typographical, and stylistic matters
(e.g. capitalization) in titles 10 (Armed Forces), 23 (Highways), 28
(Judiciary and Judicial Procedure), 36 (Patriotic and National Ob-
servances, Ceremonies and Organizations), and 40 (Public Build-
ings, Property, and Works) of the United States Code. On Sep-
tember 7, 2006 the Committee reported House-passed H.R. 866
without amendment. The Senate passed it by unanimous consent
on September 12, 2006, and President Bush signed the bill into law
on September 27, 2006 (PL 109-284).

Title 46 of the United States Code had been partially enacted as
positive law, but Title 46 included an appendix of laws that have
not been enacted as positive law. H.R. 1442 reorganized and re-
wrote the provisions in the appendix for enactment as part of the
title. Specifically, the bill made technical and conforming amend-
ments and set forth requirements with respect to: (1) documenta-
tion of vessels; (2) maritime liability; (3) regulation of ocean ship-
ping, including shipping in foreign trade; (4) the Merchant Marine
and the Merchant Marine Service; (5) clearance of, and tonnage
taxes and duties levied against, vessels; (6) maritime security and
drug enforcement; (7) vessel wrecks and salvage; (8) ice patrol and
the destruction or removal of vessel derelicts; (9) safe containers for
international cargo; and (10) the Maritime Administration in the
Department of Transportation. The bill was strongly supported by
the Department of Transportation (which includes the Maritime
Administration), the Federal Maritime Commission, and the Mari-
time Law Association of the United States, which represents much
of the private maritime bar.
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On September 7, 2006 the Committee reported the House-passed
H.R. 1442 without amendment. The Senate passed it by unanimous
consent on September 13, 2006, and the President signed it into
law on October 6, 2006 (PL 109-304).

B. CRIMINAL LAW ISSUES

S. 1086 AND H.R. 4472, SEX OFFENDER AND INTERNET SAFETY
LEGISLATION

The Committee considered a number of bills that addressed sex
offenders, child safety, and Internet safety. Many of these bills
were ultimately combined, in whole or in part, with other child
safety provisions to form H.R. 4472, the “Adam Walsh Child Pro-
tection and Safety Act of 2006,” which ultimately became law.
Among the component bills referred to the Committee were S.
1086, the “Jacob Wetterling, Megan Nicole Kanka, and Pam
Lychner Sex Offender Registration and Notification Grant Act,” S.
3499, the “Internet Safety (Stop Adults Facilitating the Exploi-
tation of Youth) Act of 2006,” and S. 3432, the “Project Safe Child-
hood Act.”

The core of the Adam Walsh Act was the National Sex Offender
Registry, which was initially referred to the Committee in the form
of S. 1086 introduced by Senator Hatch and cosponsored by Com-
mittee Members Biden, Grassley, Schumer, Brownback, Cornyn,
DeWine, Feinstein, Graham, Kyl, and Sessions. The Registry provi-
sions were designed to establish uniform standards for the registra-
tion of sex offenders, including a lifetime registration requirement
for the most serious offenders. Prior to passage of the Adam Walsh
Act, a gap existed in the law governing how different states track
convicted sex offenders. For example, in the period leading up to
passage of the Act, the National Center for Missing and Exploited
Children estimated that at least 100,000 sex offenders were not ac-
counted for by law enforcement.

Just as the original congressional attempt to create a sex of-
fender registry on a state-by-state basis was influenced by the dis-
appearance of Jacob Wetterling, and just as the 1996 creation of a
sex offender notification program was influenced by the murder of
Megan Kanka, efforts in the 109th Congress were influenced by
high-profile and disturbing cases involving murder and rape by
convicted sex offenders. Among the cases that influenced debate
were those of a murdered Florida nine-year old, named dJessica
Lundsford; a kidnapped and murdered North Dakota college stu-
dent, Dru Sjodin; and an Idaho family murdered by a sex offender
who intended to kidnap and abuse the family’s children.

In its original form, S. 1086 (the Senate antecedent to the Adam
Walsh Act) was regarded by some Senate critics as too harsh in its
requirements that states implement the provisions of a sex offender
registry or face the loss of federal program funds. A similar concern
was voiced regarding the bill’s treatment of lower level offenders.
Consequently, Senator Hatch offered a pre-negotiated substitute
amendment to address these concerns but also to maintain the core
of the bill, namely a national sex offender registry that could be
searchable by zip code as well as a program of sex offender reg-
istration and monitoring. The Committee reported S. 1086 with the
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substitute amendment on October 25, 2005, and S. 1086 passed the
Senate by unanimous consent on May 4, 2006.

During Senate consideration of S. 1086, the House passed an om-
nibus crime bill with a sex offender title mirroring the Senate bill,
albeit with stronger penalties and tighter restrictions on convicted
sex offenders. The original House bill, H.R. 4472, contained en-
hanced penalties for sex offenders, a national sex offender registry,
a court security title, a set of provisions addressing juvenile and
gang crime, and a series of miscellaneous provisions dealing with
habeas corpus rights and the labeling of indecent materials.

With the passage of two national sex offender registry bills, Com-
mittee staff negotiated a compromise bill that addressed the gaps
in the current registry and enforcement system, while blending the
two products together to form a single bill.

Through these negotiations, a substitute bill was generated that
focused on sex offender and child safety issues without including
the court security and gang crimes provisions that were in the
House bill. The substitute bill contained seven titles. The first title
focused on the creation of a National Sex Offender Registry de-
signed to keep track of all sex offender identification, address, em-
ployment, vehicle, and other information, as well as a recent photo
and information on the offender’s criminal history. This title cre-
ated the Dru Sjodin National Sex Offender Public Website, avail-
able to the public to search for sex offender information by geo-
graphic radius and zip code.

The second title of the substitute bill focused on enhancing crimi-
nal penalties, including increasing mandatory minimum penalties
for a number of existing crimes. Such enhancements included man-
datory assured penalties for crimes of violence against children, in-
cluding the possibility of the death penalty for the murder of a
child in a federal offense; a mandatory 30 year penalty for anyone
who commits aggravated sexual abuse against a child; a mandatory
10 year penalty for sex trafficking offenses involving children and
for criminal coercion for child prostitution; and expansion of the
federal “two-strikes and you're out” life sentence for repeat sex of-
fenders to apply to offenders who commit sex trafficking offenses.

The third title created civil commitment procedures for sex of-
fenders who, while incarcerated, show that they cannot change
their behavior once they are released from prison. The fourth title
created immigration limitations on known sex offenders, while the
fifth title prevented children from being exploited in pornography,
including in simulated sexual activity.

The sixth title of the bill contained grants to address a wide
range of problems, including a number of pilot programs and stud-
ies to address child and community safety. These provisions ranged
from a pilot program for the electronic monitoring of sex offenders,
to funding for Big Brothers and Big Sisters, to grants to allow par-
ents to obtain fingerprint records for their children.

The seventh title of the substitute bill focused on Internet safety
and included many of the provisions from other pending legislation,
including components from S. 3499, the “Internet Safety (Stop
Adults Facilitating the Exploitation of Youth) Act of 2006,” intro-
duced by Senator Kyl along with Senators Grassley, Cornyn,



18

Brownback and DeWine. The legislation also included S. 3432, the
“Project Safe Childhood Act.”

On July 20, 2006, the negotiated bill was offered as a substitute
amendment to H.R. 4472. As part of the substitute, the short title
of the bill was changed to the “Adam Walsh Child Protection and
Safety Act of 2006” to honor the memory John and Revé Walsh’s
son, who was kidnapped and murdered in 1981 when he was 6
years old. President Bush signed the bill into law on July 27, 2006
(PL 109-248).

S. 1197, VIOLENCE AGAINST WOMEN AND DEPARTMENT OF JUSTICE
REAUTHORIZATION ACT OF 2005

On June 8, 2005, Chairman Specter and Senators Biden, along
with Ranking Member Leahy and Committee Members Feinstein,
Cornyn, DeWine, Durbin, Grassley, Kennedy, Kohl, and Schumer,
introduced S. 1197, the “Violence Against Women Reauthorization
Act of 2005” (VAWA 2005). VAWA 2005 sought to combat domestic
violence through federal and state law enforcement and victims’
services grants. The reauthorization was necessary to improve and
extend the Violence Against Women Act of 1994, which was sched-
uled to expire on September 30, 2005.

Between 1993 and 2001, non-fatal violent victimizations com-
mitted by intimate partners declined 49 percent for women as re-
ported by the National Crime Victimization Survey. A greater per-
centage of female rape and sexual assault victims now report these
crimes to law enforcement, up from 31 percent in 1995 to 53 per-
cent in 2002. Despite this progress, nearly 25 percent of American
women have been raped or physically assaulted by an intimate
partner at some point in their lives, and the economic cost of do-
mestic violence, dating violence, sexual assault, and stalking ex-
ceeds $5.89 billion each year. VAWA 2005 capitalized on the past
decade’s success in the battle against domestic violence while tak-
ing the next steps to address the continuing threat of all forms of
violence against women in a comprehensive manner.

VAWA 2005 provided funding to federal and state law enforce-
ment officers, who are often the first responders in cases of domes-
tic violence, and to victims’ services providers who deliver essential
services to victims and their children. VAWA 2005 also focused on
prevention, enabling courts to better handle domestic violence
cases, bolstering the effectiveness of criminal stalking laws, and en-
hancing criminal penalties for repeat offenders. Further, VAWA
2005 broadened the traditional focus on domestic violence to ad-
dress the problems of dating violence, sexual assault, and stalking.
In consideration of budgetary constraints, VAWA 2005 made mod-
est increases in funding-increasing authorizations by 17.3 percent
above the levels authorized in VAWA 2000, a modest increase
when compared to the 77 percent increase in the VAWA 2000 au-
thorization bill.

On July 19, 2005, the full Committee held a hearing on the pro-
posed Violence Against Women Act at which representatives from
local law enforcement, victims’ service providers and the Director
of the Office of Violence Against Women testified.

On September 8, 2005, the Committee approved by voice vote a
substitute amendment to VAWA 2005 that responded to comments
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from the Health, Education, Labor and Pensions Committee, the
Banking Committee, the Indian Affairs Committee, the Depart-
ment of Justice, the Department of Health and Human Services,
and Members of the Judiciary Committee. The substitute amend-
ment decreased authorization levels throughout the bill and ad-
dressed concerns regarding public housing programs, immigration
provisions, and programs designed to aid Native American women.
At the request of Senator Brownback, the substitute amendment
also contained language from S. 1618, the “International Marriage
Broker Act,” to protect women seeking to come to the United States
as wives of U.S. citizens by imposing limits on the age and number
of women who can be advertised to U.S. clients seeking a foreign
wife and by requiring international marriage brokers to inform
those women of their future spouse’s background and of available
resources. In addition, the Committee accepted an amendment by
Senator Cornyn that embodied Senator Kyl’s DNA Fingerprinting
Act, S. 1606. The “DNA Fingerprinting Act of 2005” allowed the At-
torney General to collect DNA from criminal suspects at the time
of their arrest and made additional grants available to States to re-
duce the backlog of rape kits and other crime scene evidence await-
ing DNA examination.

To prepare the bill for Senate passage, Chairman Specter along
with Senators Biden and Hatch worked with Committee Members
to prepare a substitute amendment narrowing language regarding
immigration and making additional technical changes. On October
4, 2006, the Senate passed S. 1197 with the substitute amendment
by unanimous consent.

On September 28, 2005, the House passed its companion bill,
H.R. 3402, which included language to authorize the Department
of Justice. Subsequently, the Senate VAWA provisions from S. 1197
were appended to a negotiated version of H.R. 3402 in place of the
House VAWA provisions. As a corollary, the House provisions reau-
thorizing the Department of Justice were retained with only mini-
mal modifications to accommodate Senators’ requests.

On December 16, 2005, the Senate discharged H.R. 3402 from
the Judiciary Committee and passed the negotiated version by
unanimous consent. The Department of Justice Reauthorization
provisions in the bill represent only the second time since 1980
that the Department’s programs and activities have been reauthor-
ized. The reauthorization package contains a number of provisions
that will enable the Congress to exercise oversight over the Depart-
ment of Justice in order to ensure that its programs meet the
evolving needs of the country. It also alters grant programs to en-
hance the ability of States and local governments to use Depart-
ment of Justice grants effectively and appropriately.

The Department of Justice provisions streamline the grant appli-
cation process for state and local governments by merging the
Byrne Grant and Local Law Enforcement Block Grant Program; ex-
tend the matching program for law enforcement bulletproof vests
to FY 2009; create a new Office of Weed and Seed Strategies to re-
place the current Executive Office of Weed and Seed; require that
at least 50 percent of the grant be used for Weeding activities
under the program; create a new Office of Audit, Assessment, and
Management within the Office of Justice Programs to track grant
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programs; permit States to use Juvenile Justice Accountability
Block Grant funds to establish, improve, and coordinate pre- and
post-release programs to facilitate successful juvenile re-entry into
the local community and reauthorize the program through 2009;
and make technical corrections important to the implementation of
Aimee’s Law, which redirects federal crime fighting dollars from
any State that releases a violent criminal prior to the termination
of his sentence to any State in which that prisoner goes on to com-
mit a similar crime.

Following Senate passage, the House passed the negotiated
version of H.R. 3402 on December 17, 2006, and on January 5,
2006, President Bush signed it into law (PL 109-162).

EXAMINATION OF THE DEPARTMENT OF JUSTICE’S “THOMPSON
MEMORANDUM”

The Committee examined the impact of a January 2003 Depart-
ment of Justice memorandum issued by former Deputy Attorney
General Larry Thompson, which set forth the principles that fed-
eral prosecutors should consider when deciding whether to charge
a corporation along with its employees. The memorandum, which
is commonly referred to as the “Thompson Memorandum,” contains
two provisions relating to the right to counsel: (1) provisions that
have been criticized as effectively forcing corporations under inves-
tigation to waive the attorney-client privilege as a condition of
avoiding a criminal charge; and (2) provisions that discourage cor-
porations from paying the legal expenses of employees, officers, and
directors who are investigated for, or charged with, crimes in con-
nection with their work with the corporation. These provisions
have been criticized by the American Bar Association, U.S. Cham-
ber of Commerce, American Civil Liberties Union, Association of
Corporate Counsel, National Association of Criminal Defense Law-
yers, National Association of Manufacturers, American Chemistry
Council, and numerous former Justice Department officials, includ-
ing former Attorneys General Richard Thornburgh and Edwin
Meese, III.

On September 12, 2006, the Committee held a hearing titled,
“The Thompson Memorandum’s Effect on the Right to Counsel in
Corporate Investigations.” The hearing included witness testimony
from Deputy Attorney General Paul McNulty, former Attorney
General Edwin Meese, and Thomas J. Donohue of the U.S. Cham-
ber of Commerce among others. The hearing detailed the Thomp-
son Memorandum’s effect on the principles of the attorney-client
privilege and the right to counsel. In his written testimony, Mr.
Meese criticized the Thompson Memorandum as “result[ing] in the
dilution of essential rights encompassed by the attorney-client rela-
tionship.” Such a dilution would, Mr. Meese testified at the hear-
ing, “would be a threat to constitutional rights, would be bad pol-
icy, unwise practice and would be counter-productive to both com-
pliance with the law and with just criminal proceedings.”

The Former Attorney General concluded by recommending that
the Thompson Memorandum be amended “to eliminate any ref-
erence to the waiver of attorney-client privilege or work-product
protections in the context of determining whether to indict a busi-
ness organization” and to permit a company to pay the legal ex-
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penses of its employees. Mr. Meese’s recommendations were
deemed particularly important given his former role as Attorney
General of the United States. In that capacity, he supervised fed-
eral prosecutors and was intimately aware of the necessity of de-
fendants to obtain counsel and the government to uncover evidence
of wrong-doing.

Following its September hearing, the Committee worked on
crafting legislation to reform the Department of Justice’s policy re-
garding waiver of attorney-client privilege and payment of em-
ployee legal fees. The bill, the “Attorney-Client Privilege Protection
Act of 2006,” was introduced on December 7, 2006, as S. 30. Imme-
diately prior to its introduction, representatives from the U.S.
Chamber of Commerce, American Civil Liberties Union, and the
American Bar Association, including former Attorney General Rich-
ard Thornburgh, joined the Chairman at a press conference to en-
dorse the bill.

The Attorney-Client Privilege Protection Act sought to prohibit
federal lawyers and investigators from requesting that an organiza-
tion waive its right to assert the attorney-client privilege or work
product doctrine for communications with counsel, internal inves-
tigations, and other purposes, or from conditioning any charging
decision or cooperation credit on waiver or non-waiver of privilege,
the payment of an employee’s legal fees, the continued employment
of a person under investigation, or the signing of a joint defense
agreement. The bill was crafted to recognize the legitimate needs
of prosecutors. For example, it would allow organizations to con-
tinue offering internal investigation materials to prosecutors, but
only if such an offer were entirely voluntary and unsolicited by the
prosecutors. The bill would allow prosecutors to seek materials that
they reasonably believe are not privileged.

Although the bill was not taken up by the Committee or full Sen-
ate, it was highly effective. Just days after the introduction of S.
30, Deputy Attorney General Paul McNulty unveiled a replacement
to the Thompson Memorandum in the form of new set of corporate
prosecution guidelines. The new memorandum, which was
immediatey labeled the McNulty Memorandum, eliminated almost
all of the Thompson Memorandum’s controversial language regard-
ing attorneys’ fees. The McNulty Memorandum also addressed re-
quests for waiver of the attorney-client privilege and work product
protections, albeit in a less comprehensive way. Committee staff
continued to examine the McNulty Memorandum through the con-
clusion of the 109th Congress to determine if further legislative or
oversight action will be necessary.

S. 1088, STREAMLINED PROCEDURES ACT

The Committee considered how best to clarify, modify, and im-
prove the habeas corpus reforms enacted in the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA). Although AEDPA
was designed to prevent unnecessary delays in habeas corpus peti-
tions, according to the Judicial Conference, the median time from
filing to the disposition of state capital habeas cases rose from 13
months in 1998 to 25.3 months in 2005. S. 1088, the “Streamlined
Procedures Act,” was introduced by Senator Kyl along with Sen-
ators Grassley, Cornyn, and Hatch. It was crafted to reduce delays
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created by state prisoners’ habeas corpus petitions and to enforce
the one-year statute of limitations for federal habeas petitions by,
for example, barring amendments to petitions unless they contain
meaningful evidence to support innocence. The bill also proposed
time limits on the Court of Appeals’ review of federal habeas peti-
tions.

The Committee held two hearings on habeas corpus reform,
which examined options to improve efficiency of habeas cases with-
out limiting the availability of habeas corpus for claims of actual
innocence. S. 1088 appeared on the agenda continuously from June
20, 2005 until November 17, 2005. On July 28, 2005, Chairman
Specter offered a substitute amendment to allow federal judges to
hear claims of procedural flaws, notwithstanding the state court’s
determination that the procedural flaws constituted harmless error.
The substitute was accepted by a vote of 10-1, with Senator Fein-
stein voting nay and all other Democrats abstaining. Habeas legis-
lation was considered again on October 6, 2005, when Senator
Feinstein offered a new substitute amendment that would have re-
placed the entire bill with a requirement that the Judicial Con-
ference study habeas corpus procedures and practice. The Feinstein
amendment was rejected by a 10-8 party line vote.

The Senate took no further action on either proposal for habeas
corpus reform in the 109th Congress.

S. 2560, H.R. 2829 & H.R. 6344, OFFICE OF NATIONAL DRUG CONTROL
POLICY REAUTHORIZATION ACT OF 2006

On April 6, 2006, Chairman Specter, along with Senators Biden,
Grassley and Hatch, introduced S. 2560, the “Office of National
Drug Control Policy Reauthorization Act of 2006.” The Office of Na-
tional Drug Control Policy (“ONDCP”) was most recently reauthor-
ized in 1998 but has been without Congressional authorization
since 2003 despite having received funding in 2004 and 2005.

ONDCP, a component of the Executive Office of the President,
was established by the Anti-Drug Abuse Act of 1988. ONDCP sets
policies, priorities, and objectives for the nation’s drug control pro-
gram. The key goals of the program are to reduce illicit drug use,
manufacturing, trafficking, drug-related crime and violence, and
drug-related health consequences. To achieve these goals, the Di-
rector of ONDCP, commonly referred to as the nation’s “Drug
Czar,” is charged with producing the National Drug Control Strat-
egy, which directs the nation’s anti-drug efforts and establishes a
program, budget, and guidelines for cooperation among federal,
state, and local entities. The Director of ONDCP also evaluates, co-
ordinates, and oversees international and domestic anti-drug ef-
forts of Executive branch agencies and ensures that such efforts
sustain and complement State and local anti-drug activities. The
Director advises the President regarding changes in the organiza-
tion, management, budget, and personnel of federal drug control
agencies.

S. 2560 authorized funding for ONDCP through 2010 and sought
to: (1) better organize ONDCP and define its roles and responsibil-
ities including the preparation of the National Drug Control Strat-
egy; (2) ensure the High Intensity Drug Trafficking Areas Program
remains within ONDCP instead of being transferred to the Justice
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Department as recently proposed; (3) improve the Counterdrug
Technology Assessment Center; (4) improve the National Youth
Anti-Drug Media Campaign; (5) create a United States Anti-Doping
Agency; (6) reauthorize the Drug Free Communities grant program;
(7) create National Guard Counterdrug Schools; (8) create a Na-
tional Methamphetamine Information Clearinghouse within the
Justice Department; and (9) require Congressional reporting and
studies on a variety of subjects.

On May 25, 2006, the Committee reported S. 2560 by unanimous
consent. The House overwhelmingly passed its ONDCP reauthor-
ization bill, H.R. 2829, in March 2006. In the weeks prior to the
October recess, efforts were made between Senate and House staff
to negotiate a compromise version, containing portions of S. 2560
and the House-passed version H.R. 2829.

The result of these negotiations was H.R. 6344, a compromise
version of the Office of National Drug Control Policy Reauthoriza-
tion Act of 2006. H.R. 6344 was passed by the House of Represent-
atives on December 7, 2006, and was passed by the Senate the fol-
lowing day, December 8, 2006. The White House received the bill
on Tuesday, December 19, 2006 and as of the submission of this
report, the bill awaits President Bush’s signature.

S. 1934, SECOND CHANCE ACT OF 2005

Chairman Specter, along with Senators Brownback, Biden,
DeWine, Feinstein, Schumer, Durbin, Hatch, and Kyl, introduced
S. 1934, the “Second Chance Act,” on October 27, 2005. Nearly two-
thirds of the 7,000,000 State and local prisoners and 650,000 fed-
eral prisoners who are released from prison every year will be re-
arrested for a felony or a serious misdemeanor within three years
after release. Programs aimed at providing these offenders with the
basic literacy, educational, job training and life skills needed to
succeed in society have proven highly effective at decreasing recidi-
vism rates by as much as 33 percent.

The Second Chance Act would increase authorizations for exist-
ing federal prisoner reentry programs, provide additional grants for
non-profit organizations that work with ex-offenders who are reen-
tering society, and require the Bureau of Prisons to enhance its ef-
forts to encourage successful transitions for federal offenders. The
bill sought to address the problems that frequently lead to recidi-
vism by increasing access to jobs, ensuring better educational op-
portunities for adult and youth offenders, and providing support for
families of ex-offenders. These grant programs focus on measurable
results, requiring at least a 10% reduction in recidivism among
program participants in order for a program to continue receiving
funding. The Second Chance Act would also authorize grants for
non-profit organizations that provide mentoring and reentry serv-
ices. Such mentoring services, which often begin in prison and con-
tinue as the offender transitions from prison to the community,
have proven highly successful in encouraging employment and ab-
stinence from drugs and alcohol, and in decreasing recidivism
rates.

In July 2006, the House Judiciary Committee reported a prisoner
reentry bill by voice vote. Subsequently, the Senate and House Ju-
diciary Committees worked together to negotiate a compromise
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version of the Second Chance Act. In addition to the reentry provi-
sions contained in the Senate bill, the compromise version con-
tained grant programs from the House bill designed to provide ex-
offenders with effective drug and alcohol treatment. Like education
and job training programs, drug treatment programs have proven
highly effective in discouraging ex-offenders from becoming re-in-
volved in crime upon their release from prison.

The Judiciary Committee held a hearing on September 19, 2006,
titled the “Cost of Crime” at which the Director of the Bureau of
Prisons testified. The hearing focused on the pecuniary and non-pe-
cuniary costs of crime (estimated by one witness to be on the order
of $3 trillion annually) and on the ability of reentry programs to
decrease this cost by reducing recidivism rates. The Subcommittee
on Corrections and Rehabilitation, chaired by Senator Coburn, also
held a hearing on September 21, 2006, titled “Oversight of Federal
Assistance for Prisoner Rehabilitation and Reentry in Our States.”

Chairman Specter sought several unanimous consent agreements
on negotiated versions of Second Chance Act, but no agreement
was reached, and the full Senate did not act on the legislation.

H.R. 6338, THE GENEVA DISTINCTIVE EMBLEMS PROTECTION ACT OF
2006

On December 5, 2006, Representative Jeff Flake and thirty-four
co-sponsors introduced H.R. 6338, the Geneva Distinctive Emblems
Protection Act of 2006, which criminalizes the fraudulent use of the
Red Crescent or Red Crystal symbols.

In December of 2005, the Diplomatic Conference adopted the
Third Additional Protocol to the 1949 Geneva Conventions, cre-
ating a new emblem (the Red Crystal) associated with the Inter-
national Red Cross and Red Crescent Movement. The creation of
the Red Crystal cleared the path for acceptance of Magen David
Adom (Israel’s “red Shield of David”) into the Red Cross and Red
Crescent Movement after fifty-seven years of attempting to gain
membership. On September 29, 2006, the Senate approved for rati-
fication the Third Additional Protocol to the Geneva Conventions.

H.R. 6338 authorizes and implements the Third Additional Pro-
tocol to the Geneva Convention by amending the federal criminal
code to prohibit the wearing or displaying of the Red Crescent or
Red Crystal for the fraudulent purpose of claiming membership in
an authorized national society. It authorizes the use of the Red
Crescent or Red Crystal solely by the International Federation of
the Red Cross and Red Crescent Societies, and the medical facili-
ties of the armed forces of members to the Geneva Conventions.

H.R. 6338 passed the House under a suspension of the rules on
December 5, 2006. The bill was then received in the Senate where
it was held at the desk and passed by unanimous consent on De-
cember 8, 2006. As of the submission of this report, the bill awaits
President Bush’s signature.

H.R. 4709, TELEPHONE RECORDS AND PRIVACY PROTECTION ACT OF
2006

On January 18, 2006, Chairman Specter and Senator Schumer
introduced S. 2178, the Telephone Records and Privacy Protection
Act of 2006. Introduction of the bill was prompted by revelations
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in the press that consumer cellular telephone records, including
phone numbers dialed, calls received and call location, were being
bought and sold on the Internet, and much of the information was
being obtained through fraud. Criminals can use phone records to
commit identity theft and other financial fraud, domestic violence,
as well as to hinder law enforcement operations. Fraudulent meth-
ods used to obtain telephone records include: (1) “pretexting,”
whereby a person misrepresents his identity in order to obtain the
phone records of others from a telephone company employee; (2)
the unauthorized sale or transfer by dishonest phone company em-
ployees; and (3) “hacking,” whereby an individual gains unauthor-
ized access to electronic phone company records.

The legislation would amend Title 18 of the United States Code
by providing significant criminal penalties for the fraudulent acqui-
sition, unauthorized disclosure, or transfer of telephone records.
The bill included three separate criminal provisions, each of which
would result in imprisonment for up to 10 years and/or a fine.
First, the bill would make it a crime to make a false statement, or
to provide a false document, to a phone company employee in order
to obtain phone records. This provision also would prohibit obtain-
ing unauthorized access to phone company customer accounts via
the internet. The second provision would make it a crime to know-
ingly sell or transfer confidential phone records without authoriza-
tion. Finally, the bill would make it a crime to knowingly purchase
or receive confidential phone records without authorization.

The legislation was met with overwhelming bipartisan support.
The bill had thirty-seven Senate co-sponsors, including eighteen
Republicans and nineteen Democrats. The Senate Judiciary Com-
mittee approved the legislation by voice vote on March 2, 2006.
Meanwhile, Congressman Lamar Smith introduced almost identical
legislation in the House. The House Judiciary Committee favorably
reported H.R. 4709, the Telephone Records and Privacy Protection
Act of 2006, by voice vote, also on March 2, 2006. On April 25,
2006, the House passed H.R. 4709 under suspension of the rules
by a vote of 409 to 0.

Shortly thereafter, both the House Energy and Commerce Com-
mittee and the Senate Commerce Committee introduced bills also
addressing the issue of phone record confidentiality. In the House,
Chairman Joe Barton introduced H.R. 4943, the Prevention of
Fraudulent Access to Phone Records Act, on March 14, 2006. Sen-
ator George Allen introduced S. 2389, Protecting Consumer Phone
Records Act, in the Senate on March 8, 2006. As with the Judiciary
Committee bills, the House Commerce Committee bill would make
it unlawful to obtain or disclose confidential phone records of an-
other person by making a false statement, or providing a false doc-
ument, to a phone company employee. The bill would prohibit solic-
itation of another person to obtain confidential phone records
fraudulently and would bar the sale or disclosure of phone records
obtained under false pretenses. However, instead of amending the
Criminal Code, the bill would make such conduct an “unfair or de-
ceptive act or practice” in violation of the Federal Trade Commis-
sion Act. The bill also proposed amendments to the Communica-
tions Act of 1934 imposing obligations on phone companies to pro-
tect the confidentiality of consumer phone records. The bill would
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prohibit phone companies from using phone records for purposes
other than increasing business or publishing directories without
permission of their customers. The bill also would direct the Fed-
eral Communications Commission to issue regulations imposing
more stringent security standards on phone companies.

The Senate Commerce Committee bill would prohibit a person
from acquiring or using an individual’s phone records without the
individual’s written consent. It also would make it unlawful to mis-
represent that the individual has consented to the acquisition of his
or her phone records. As with both Judiciary Committee bills, the
Senate Commerce Committee bill would prohibit any person from
obtaining unauthorized access to electronic phone records kept by
phone companies via the Internet. In addition, the bill would pro-
hibit the sale of phone records. As with the House Commerce Com-
mittee bill, the Senate Commerce bill would make violations of the
Act an unfair or deceptive act or practice in violation of the Federal
Trade Commission Act. Additionally, the Senate bill would provide
phone companies and consumers with a private right of action
against those who violate the Act. The Senate Commerce Com-
mittee bill also would direct the FCC to issue regulations requiring
phone companies to protect the confidentiality of customers. The
bill would require that phone companies notify customers when
their phone records are disclosed without authorization. The bill in-
cludes an express preemption of contrary state law.

An effort was made to combine the Senate Judiciary Committee
and Commerce Committee bills, but this effort foundered in the
wake of opposition to the Commerce Committee bills from Mem-
bers, industry, and consumer groups. Issues of contention included
the provision preempting state law, an exception for law enforce-
ment and intelligence gathering, the private right of action and ap-
plication of the Act to Voice over Internet Protocol providers. Dif-
ferences between the House and Senate Commerce Committee bills
also complicated negotiations.

Ultimately, on December 8, 2006, the Senate took up and ap-
proved by voice vote the House Judiciary Committee bill, H.R.
4709, the Telephone Records and Privacy Protection Act of 2006.
The bill, which was virtually identical to S. 2178, the Senate Judi-
ciary Committee bill, had already passed the House unanimously.

C. IMMIGRATION LAW

CHAIRMAN’S MARK ON COMPREHENSIVE IMMIGRATION REFORM & S.
2611, THE COMPREHENSIVE IMMIGRATION REFORM ACT OF 2006

Approximately twenty years ago, Congress took a comprehensive
approach to examining and thoroughly revising our immigration
laws. Today, however, Congress is confronted with a demand for
visas that far exceeds current numerical limitations; employers in
some sectors of the economy are faced with a decreasing supply of
U.S. workers; and more than 11 million undocumented immigrants
live in the shadows within the United States. Congress is also con-
fronted with the fact that, for a number of years, there has been
a laxity of enforcement at the borders and at worksites, thus neces-
sitating the need to take another comprehensive look at our immi-
gration laws, which are seen by many as broken and ineffective.
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Subcommittee Hearings

During the first session of the 109th Congress, Judiciary Sub-
committees held hearings to examine ways the government could
begin to strengthen the rule of law and establish effective and sen-
sible immigration laws that would be vigorously enforced. The sub-
committees held a series of hearings in March and April devoted
exclusively to the topic of strengthening enforcement at the border
and within the interior of the U.S.

The Subcommittee on Immigration, Border Security and Citizen-
ship (“Immigration Subcommittee”) and the Subcommittee on Ter-
rorism, Technology and Homeland Security (“Terrorism Sub-
committee”) held a hearing titled “The Need for Comprehensive Im-
migration Reform: Strengthening our National Security” on May
17, 2005. It was the first in a series of hearings on the issue of
comprehensive reform of our immigration system. Senators Cornyn
and Kyl jointly chaired the hearing and heard testimony from ex-
pert witnesses, including the Honorable Asa Hutchison, former
Under Secretary for Border and Transportation Security. The wit-
nesses’ statements outlined the elements necessary to strengthen
enforcement of our immigration system at the border, taking into
consideration national security concerns. Secretary Hutchison testi-
fied that, to tackle this enormous problem, the United States must
effectively: (1) increase the funding of technology and security per-
sonnel along the border; (2) make it more difficult for illegal aliens
to get jobs in this country; and (3) provide a workable and practical
means for migrant workers to have access to job opportunities in
this country when those jobs cannot otherwise be filled.

On May 26, 2006, the Immigration Subcommittee held a hearing
titled “The Need for Comprehensive Immigration Reform: Serving
Our National Economy.” Senator Cornyn heard testimony from var-
ious expert witnesses, including the Honorable Steven J. Law, Dep-
uty Secretary of Labor, and Thomas J. Donohue, President and
Chief Executive Officer of the U.S. Chamber of Commerce.

On June 7, 2005, the Terrorism Subcommittee and the Immigra-
tion Subcommittee jointly held a hearing titled “The Southern Bor-
der in Crisis: Resources and Strategies to Improve National Secu-
rity.” Senators Kyl and Cornyn presided over the hearing, which
included testimony of David Aguilar, Chief of the Border Patrol.
His testimony, as well as that of other experts, outlined the na-
tional security threat posed by aliens from countries other than
Mexico who illegally cross the border. He stated that securing the
southern border is crucial because “illegal human smuggling routes
may be exploited by terrorists to conduct attacks against the U.S.
homeland.” The hearing further highlighted the fact that any com-
prehensive solution dealing with the immigration crisis must effec-
tively identify and solve this national security threat. A later Immi-
gration Subcommittee hearing focused on the level of cooperation
between the U.S. and Mexico, as well as the relationship between
the two countries and the implications for both countries in dealing
with comprehensive immigration reform.

Full Committee Hearings

The full Committee held a hearing on July 26, 2005, titled “Com-
prehensive Immigration Reform” and heard from the sponsors of
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two pending bills in the Senate: S. 1438, the “Comprehensive En-
forcement and Immigration Reform Act of 2005,” introduced by
Senators Cornyn and Kyl; and S. 1033, the “Secure America and
Orderly Immigration Act,” introduced by Senator John McCain and
Senator Kennedy.

The Committee followed up the July hearing with a hearing on
October 18, 2005 titled “Comprehensive Immigration Reform II.”
The Honorable Michael Chertoff, Secretary of the Department of
Homeland Security, and the Honorable Elaine Chao, Secretary of
the Department of Labor, testified that both increased enforcement
and a new temporary guest worker program were needed to stop
illegal immigration. Secretary Chertoff outlined the Administra-
tion’s three-pillar approach: gain control of the border, provide a
workable interior enforcement program, and establish a Temporary
Worker Program. Secretary Chao stressed that any piece of legisla-
tion must contain these three elements, but must not allow am-
nesty. Secretaries Chao and Chertoff acknowledged that current
systems are overloaded and require updating. They stressed the
need to place willing workers with willing employers, while also
bringing legality and responsibility to the hiring process. Secretary
Chao’s testimony emphasized that American workers would come
first, and employers would carry the burden of proving that no
American is available before offering a position to a guest worker.
The hearing provided important insight and gave the Committee
an opportunity to hear from the Administration.

Legislation

On November 8, 2005, Chairman Specter circulated among Com-
mittee Members a Chairman’s Mark on Comprehensive Immigra-
tion Reform. Recommendations from previous hearings proved to be
fruitful, and many of the suggestions were included in the border
enforcement title of the Chairman’s Mark. The Chairman’s Mark
contained several key provisions taken from bills that were pend-
ing before the Judiciary Committee. Those provisions included: (1)
tougher border and interior enforcement drawn from S. 1438; (2)
increased penalties for employers who hire undocumented individ-
uals and revised worksite enforcement practices adopted from S.
1917, the “Employment Verification Act of 2005;” and (3) a modi-
fied temporary guest worker program to pair willing foreign work-
ers with willing employers when no United States citizen can be
found to take the job modeled after S. 1033. The proposal was in-
tended to move the debate forward in anticipation of the Senate
taking up immigration reform in the second session of the 109th
Congress.

On February 23, 2006, during the 2nd session of the 109th Con-
gress, an amended Chairman’s Mark on immigration reform was
circulated. This Mark significantly revised and expanded the pre-
vious draft and served as a framework for building a consensus
within the Committee on comprehensive reform. The new Chair-
man’s Mark prioritized border security and enforcement measures.
The legislation also included measures to consolidate all adminis-
trative and civil immigration appeals into a single court and to en-
hance the ability of certain highly-skilled professionals to work in
the United States. It also introduced the “Gold Card” visa for the
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current undocumented population, allowing them to come out of
the shadows and receive legal status without granting amnesty.
Chairman Specter circulated a final draft of the Chairman’s Mark
on March 6, 2006, which included technical changes.

The first executive business meeting discussing the Chairman’s
Mark was held on March 2, 2006. It was followed by five additional
Committee mark-ups, with a final mark-up held on March 27,
2006. A total of 357 amendments were circulated and over 60 votes
taken, resulting in the addition of 54 first and second degree
amendments accepted by the Committee. A significant amendment
offered by Senator Graham provided a new mechanism to allow un-
documented immigrants in the United States to legalize their sta-
tus. On a 12-6 vote, the bill was reported out of the Judiciary Com-
mittee on March 27, 2006—the very day that the Majority Leader
had set to begin Senate debate on immigration reform.

The Senate began debate on the immigration issue by consid-
ering S. 2454, the “Securing America’s Borders Act,” introduced by
the Majority Leader. On March 30, 2006, Chairman Specter offered
the Committee bill as a complete substitute to S. 2454, and this
substitute became the vehicle for the floor debate. Although over
234 amendments were filed, only three received votes in two weeks
of debate before action stalled when a motion to invoke cloture on
the substitute amendment failed on April 6, 2006.

On April 7, 2006, after intense bipartisan negotiations, Chairman
Specter and Senator Kennedy, along with Committee cosponsors
Senators Graham and Brownback, introduced S. 2611, the “Com-
prehensive Immigration Reform Act of 2006.” The new bill incor-
porated provisions advanced by Senators Chuck Hagel and Mel
Martinez, which would make a distinction among undocumented
immigrants who have resided in the country longer than five years,
those who have been continually present two to five years, and
those present for less than two years (or more specifically from
January 7, 2004, the date of President Bush’s speech calling for
comprehensive immigration reform). Under these provisions, the il-
legal immigrant population residing in the U.S. for more than five
years would be able to stay and work in the United States and
must continue to work for an additional six years to be eligible for
a green card. By contrast, those in the U.S. for less than five years
but more than two years would be required to leave the United
States and permitted to return quickly in a new temporary worker
status. Finally, those illegal immigrants in the U.S. for less than
two years would be required to return home and apply for entry
through existing legal channels.

On May 15, 2006, the Senate proceeded to consideration of S.
2611. 228 amendments were filed and 40 roll call votes held, with
27 amendments accepted. The Senate passed S. 2611 on a 62-36
vote on May 25, 2006. To date, however, the Senate and House
have been unable to resolve their legislative differences on immi-
gration reform.

Post-Passage Hearings

On April 3, 2006, the full Committee held a hearing titled “Immi-
gration Litigation Reform” to address proposals including (1) con-
solidating immigration appeals in the U.S. Court of Appeals for the
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Federal Circuit; (2) proposed reforms of administrative review of
immigration cases; and (3) other provisions designed to improve
civil and administrative immigration litigation.

On April 25, 2006, the full Committee held a hearing titled “Im-
migration: Economic Impacts,” where Professor Richard Freeman of
Harvard University commented on the relationship between immi-
gration and globalization: “[Immigration] is intimately connected to
increased trade, free mobility of capital, and transmission of knowl-
edge across national lines . . . the immigrant may bring capital,
particularly human capital, with them, so that both capital and
labor move together.” The net conclusion of the scholars who testi-
fied was that there would not be a significant loss of American jobs
due to comprehensive immigration reform—something that had
been a concern of both parties.

On June 19, 2006, the Immigration Subcommittee held a hearing
titled “Immigration Enforcement at the Workplace: Learning from
the Mistakes of 1986.” Expert witnesses included Stewart Baker,
Assistant Secretary for Policy at the Department of Homeland Se-
curity, who spoke about the problems of the 1986 legislation and
reiterated the Department’s recommendations for a successful sys-
tem. He explained that the Immigration Reform and Control Act of
1986 had created a market for fraudulent identification cards and
social security numbers, because employers did not possess reliable
means of verifying such identification. Baker testified that “the fed-
eral government must be permitted to share data that can assist
in determining if unauthorized individuals are gaming the system
to work. The key repository of that data is the Social Security Ad-
ministration. Every employer is required to obtain the Social Secu-
rity number of every employee as part of the process of deter-
mining employment eligibility.” Baker opined that employers cur-
rently have little obligation to verify an immigrant’s status and the
penalties for violating employment laws are minimal. He suggested
that Congress establish a secure, nationwide, and mandatory
verification program for employers to quickly and accurately verify
the status of a prospective or current employee.

On July 5, 2006, the Committee held a field hearing in Philadel-
phia, Pennsylvania titled “Comprehensive Immigration Reform: Ex-
amining the Need for a Guest Worker Program.” Chairman Specter
and Senator Kennedy heard the testimony of New York City Mayor
Michael Bloomberg, who discussed the impact immigrants have on
New York. Mayor Bloomberg described immigration laws as “fun-
damentally broken” and estimated that immigrants make up near-
ly 40% of New York City’s population. He predicted that the City’s
economy would crumble if these immigrants were deported. Mr.
Dan Eichenlaub, a landscape contracting owner, reiterated the
Mayor’s point and testified “that there are not enough native-born,
available American workers to fully staff and grow my business.”
Mayor Bloomberg and Mr. Eichenlaub echoed views similar to
those of President Bush, who has made numerous speeches, includ-
ing his annual State of the Union address, urging Congress to
adopt a guest worker plan.

In summary, the Comprehensive Immigration Reform Act was
the product of 18 hearings, extensive Committee action, and four
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weeks on the Senate floor. Nevertheless, the Senate and House
failed to resolve their differences on a reform package.

IMMIGRATION PROVISIONS OF THE BUDGET RECONCILIATION ACT

On October 20, 2005, the Committee considered the Budget Rec-
onciliation legislation. The legislation sought to promote real deficit
reduction through direct funding from application fees. Among
other things, the legislation would require employers to pay addi-
tional fees in exchange for increased visa numbers. The plan, as
amended through the committee process, would increase the num-
ber of employment-based green cards for foreign workers while ex-
empting those workers’ accompanying family members from the
140,000 visa cap, which in previous years accounted for more than
half the employment-based visas issued. It also would recapture
the “unused” professional visas already authorized in past fiscal
years and would allow businesses to access up to 90,000 visas per
year. The proposal aimed to reduce the immigrant processing back-
log that otherwise would cause employers to face serious disrup-
tions and delays regarding highly skilled workers who are certified
to be in short supply. The motion to report the budget to the full
Senate was passed by a vote of 14-2.

On October 27, 2006, Senator Gregg introduced S. 1932, “An
original bill to provide for reconciliation pursuant to section 202(a)
of the concurrent resolution on the budget for fiscal year 2006.”
The language reported by the Judiciary Committee was included in
S. 1932. The language, however, was removed in House-Senate ne-
gotiations and S. 1932 (without budget reconciliation language) be-
came Public Law 109-171.

H.R. 1268, REAL ID ACT OF 2005

Although H.R. 1268, the “Emergency Supplemental Appropria-
tions Act for Defense, the Global War on Terror, and Tsunami Re-
lief,” was not referred to the Judiciary Committee, the Committee’s
staff played an integral role in negotiating one component of the
bill, the “REAL ID Act of 2005.”

The provisions of the REAL ID Act were first proposed in the
House, where they were amended to H.R. 1268. The Act granted
the Secretary of Homeland Security additional tools to prevent ter-
rorists from entering our country and remove those that may have
already entered illegally. If the Secretary determines that the alien
is a representative of an organization that engages in or espouses
terrorist activity, is a member of a designated terrorist organiza-
tion or organization that engages in terrorism, has persuaded oth-
ers to commit acts of terror, or has received military training from
or a terrorist organization, the Secretary may deny the alien ad-
mission or begin removal proceedings. The provisions also sought
to limit identity fraud by prohibiting federal agencies from accept-
ing State issued driver’s licenses or identification cards unless such
documents meet minimum security requirements. Additionally, the
REAL ID Act opened our borders to more immigrants seeking ref-
uge from hostile governments, repealing a provision of federal law
that placed caps on how many immigrants could seek asylum on
the grounds that they were subject to forced abortions or other co-
ercive population-control methods.
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After the House attached these provisions to H.R. 1268, staff for
Chairman Specter successfully negotiated with their House coun-
terparts to moderate several provisions that threatened to jeop-
ardize Senate support. For example, the House sought to grant the
Secretary of Homeland Security unreviewable power to waive all
legal requirements as needed in order to ensure that certain border
barriers, such as the San Diego border fence, are constructed expe-
ditiously. Chairman Specter’s staff negotiated a provision allowing
judicial review of constitutional claims, such as claims by property
owners that the government had seized their land in violation of
the Fifth Amendment.

The negotiations resulted in final, compromise language that was
included in H.R. 1268, which was signed into law on May 11, 2005
(PL 109-13).

S. 119, UNACCOMPANIED ALIEN CHILD PROTECTION ACT OF 2005

On January 24, 2005, Senator Feinstein introduced S. 119, the
“Unaccompanied Alien Child Protection Act of 2005” to reform the
federal government’s treatment of unaccompanied alien children
apprehended by federal immigration officials. The bill was consid-
ered at a Committee executive session, where Senator Coburn of-
fered an amendment to modify the bill to include language that
would state that the United States is not required “to pay for or
provide” counsel. The committee adopted the amendment by a voice
vote after Senator Feinstein persuaded Senator Coburn to strike
the words “or provide” from his amendment.

The Judiciary Committee approved the bill by voice vote and sent
the measure to the full Senate on April 14, 2005. S. 119 passed the
Senate by unanimous consent on December 22, 2006, and was sent
to the House of Representatives which took no further action.

S. 188, STATE CRIMINAL ALIEN ASSISTANCE PROGRAM
REAUTHORIZATION ACT OF 2005

On January 26, 2005, Senator Feinstein introduced S. 188, the
“State Criminal Alien Assistance Program Reauthorization Act of
2005.” The legislation would authorize monies for the State Crimi-
nal Alien Assistance Program. Funding has been appropriated by
Congress annually since 1995, and the program is administered by
the Office of Justice Programs’ Bureau of Justice Assistance at the
Department of Justice.

The Committee approved S. 188 by a voice vote and sent to the
full Senate on March 17, 2005. The Senate passed S. 188 by unani-
mous consent on May 23, 2005. The House of Representatives, how-
ever, took no action on this legislation.

S. 3821, COMPETE ACT OF 2006

On August 3, 2006, Senator Susan Collins introduced S. 3821,
“Creating Opportunities for Minor League Professionals, Enter-
tainers, and Teams through Legal Entry Act of 2006, COMPETE
Act.” This legislation permits minor league athletes and other
qualified individuals to apply for a P-1 visa (currently only avail-
able to major league athletes and other qualified entertainers).
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On December 6, 2006, the COMPETE Act (modified by Senator
Collins) was discharged from the Judiciary Committee and passed
the full Senate by unanimous consent. Three days later, on Decem-
ber 9, 2006, the House of Representatives passed S. 3821 by voice
vote, sending it to the President to sign into law. On Friday, De-
cember 15, 2006, the White House received S. 3821 and the bill
now awaits President Bush’s signature.

H.R. 1285, NURSING RELIEF FOR DISADVANTAGED AREAS
REAUTHORIZATION ACT OF 2005

Representatives Bobby Rush and Henry Hyde introduced H.R.
1285, the “Nursing Relief for Disadvantaged Areas Reauthorization
Act of 2005.” H.R. 1285 amends the Nursing Relief for Disadvan-
taged Areas Act of 1999 to reauthorize and extend for three years
the H-1C visa program providing nonimmigrant nurses in health
professional shortage areas. The measure passed the House by a
voice vote on June 20, 2006 and was referred to the Judiciary Com-
mittee. The legislation was discharged from committee and subse-
quently passed the Senate by unanimous consent on December 6,
2006. H.R. 1285 was presented to the President for signature on
December 11, 2006.

S. 2425, REAUTHORIZATION OF THE CONRAD 30 VISA WAIVER PROGRAM

On March 15, 2006, Senator Kent Conrad and Senator
Brownback introduced S. 2425, a proposal to permanently reau-
thorize the Conrad 30 visa waiver program. The program waives
the foreign country residence requirement for certain international
medical graduates who have completed their training in the United
States. Under the program, these graduates may remain in the
United States without first returning home if they agree to spend
three years providing medical care to rural areas experiencing a
shortage of doctors.

The House of Representatives passed a companion bill, H.R.
4997, “Physicians for Underserved Areas Act” (which modified the
original bill and only extended the visa waiver program for 2 years)
on December 6, 2006. The bill passed by unanimous consent (with-
out amendment) on December 9, 2006 and was sent to the Presi-
dent for signature.

D. CONSTITUTIONAL LAW

S. 2703, THE FANNIE LOU HAMER, ROSA PARKS, CORETTA SCOTT KING,
AND CESAR E. CHAVEZ VOTING RIGHTS ACT REAUTHORIZATION AND
AMENDMENTS ACT OF 2006

Congress enacted the Voting Rights Act of 1965 to remedy perva-
sive racial discrimination in voting, which resulted in the almost
complete disenfranchisement of minority citizens in certain areas of
the country. The Act created permanent, nationwide protection for
every American citizen, protections that remain vital to voters
today. It also created certain temporary provisions, which were re-
authorized and expanded in 1970, 1975, 1982, and (with respect to
language assistance) 1992.

Prior to the enactment of the Voting Rights Act, African-Ameri-
cans and other minorities were prevented from exercising their con-
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stitutional rights through violence, intimidation, and systematic
and deliberate State action. Through the enactment of the Voting
Rights Act of 1965, Congress sought to end that discrimination.

The Act had a concrete impact on America’s political landscape.
The covered jurisdictions that once sponsored violence against mi-
nority voters now elect substantial numbers of minorities to elected
office. In Georgia, for example, the voting age population is 27.2%
African-American, and African-Americans comprise 30.7% of its
delegation to the U.S. House of Representatives and 26.5% of the
officials elected statewide. U.S. Census Bureau Report on 2004
Election; The Bullock-Gaddie Voting Rights Studies: An Analysis of
Section 5 of the Voting Rights Act (2006). Black candidates in Mis-
sissippi have achieved similar success. The State’s voting age popu-
lation is 34.1% African-American, and 29.5% of its representatives
in the State House and 25% of its delegation to the U.S. House of
Representatives is African-American. Id.

In light of these significant gains, the Voting Rights Act is right-
ly lauded as the crown jewel of our civil rights laws. The Act has
enabled racial minorities to participate fully in the political life of
the nation. Even with this important progress, however, Congress
recognized the need to secure minority voters’ hard-won rights. The
work of achieving full and equal access to the ballot box remains
unfinished business. With an often painful history in mind, on July
19, 2006, the Senate Judiciary Committee voted unanimously to re-
port S. 2703, the “Fannie Lou Hamer, Rosa Parks, Coretta Scott
King, and Cesar E. Chavez Voting Rights Act Reauthorization and
Amendments Act.” S. 2703 extended for twenty-five years certain
provisions of the Voting Rights Act of 1965 that are set to expire
in 2007, and it amended several provisions of the Act to ensure
that it can continue to serve its historic purpose.

In addition to renewing most of the expiring provisions of the
Voting Rights Act, S. 2703 updates certain sections to more effi-
ciently and effectively deal with discrimination in voting. For ex-
ample, Section 3 eliminates the provisions for federal election ex-
aminers, who, in the past, were used to ensure that voters were not
excluded from voter registration lists. These examiners had not
been used for that purpose in over 20 years. Section 3 also elimi-
nates the provisions for terminating federal examiner certifications.

In addition, Section 3 alters one of the standards for certifying
jurisdictions for federal observer coverage. Prior to the Voting
Rights Act’s reauthorization, the Attorney General could appoint
federal observers to monitor polling places in covered jurisdictions
if the Attorney General had received written complaints from at
least twenty residents who have been denied the right to vote by
the government. Section 3 amends the Voting Rights Act to allow
the Attorney General to do so provided that at least two “residents,
elected officials, or civic participation organizations” have com-
plained in writing that voting rights violations “are likely to occur.”

Section 4 of the reauthorized Act grants a 25-year renewal of the
coverage formula stated in section 4 of the Voting Rights Act of
1965. It also requires Congress to reconsider these provisions in 15
years.

Section 5 responds, in part, to two Supreme Court decisions that
interpreted the criteria for preclearance of voting changes under
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section 5 of the Voting Rights Act of 1965: Reno v. Bossier Parish
School Board, 528 U.S. 320 (2000) (Bossier Parish II), and Georgia
v. Ashcroft, 539 U.S. 461 (2003).

Section 6 amends the Voting Rights Act of 1965 to allow certain
prevailing plaintiffs to collect reasonable expert fees, and other rea-
sonable litigation expenses. Section 7 extends the requirements of
section 203 of the VRA, which forms the basis for protecting lan-
guage minority voters, through 2032. Finally, Section 8 allows use
of American Community Survey census data under the Act.

The Committee sought to create a full and complete legislative
record to support this update and 25-year renewal. To that end, the
full Committee and the Subcommittee on the Constitution, Civil
Rights and Property Rights held a combined total of ten hearings
over the course of four months and heard from more than forty wit-
nesses, including scholars, civil rights advocates, as well as current
and former government officials.

On July 19, 2006, the Committee held a markup to consider the
bill S. 2703. Ranking Member Leahy offered a technical amend-
ment to expand the short title of the bill, S. 2703, to include the
name of César E. Chavez. The technical amendment was agreed to
by voice vote. An amendment was offered by Dr. Coburn to provide
that persons who state that they speak English “well” in response
to the Census Bureau’s inquiry would not be considered limited-
English proficient under section 203(b)(3) of the Voting Rights Act.
The amendment was defeated by voice vote. The motion to report
favorably the bill, S. 2703, was agreed by a roll call vote of 18-0.

On July 20, 2006, the House passed H.R. 9, identical in language
to S. 2703, was passed by the Senate by a vote of 98-0. On July
26, 2006, Chairman Specter filed a written report on the bill, Re-
port No. 109-295. Other Members of the Committee also submitted
additional views. President Bush signed H.R. 9 into law on July 27,
2006 (PL 109-246).

S.J. RES. 1, MARRIAGE PROTECTION AMENDMENT

On May 18, 2006, the Committee reported S.J. Res. 1, a proposal
to amend the U.S. Constitution to define marriage as the union of
one man and one woman. The resolution further provided that nei-
ther the federal constitution nor the constitution of any state
should be construed to require that same-sex couples be granted a
right to marry.

Federal law provides statutory protection for traditional mar-
riage in the Defense of Marriage Act, which was signed into law
by President Clinton on September 21, 1996. The Defense of Mar-
riage Act provides that (1) in interpreting Acts of Congress, federal
courts should interpret “marriage” to include only a union between
a man and a woman, and (2) no state shall be required to give ef-
fect to any law or judicial proceeding of any other state defining
marriage to include persons of the same sex. The Act, however,
does not prevent a state or federal court from mandating that a
State recognize same-sex marriage on constitutional grounds.

The push for a federal constitutional amendment defining mar-
riage as the union of one man and one woman was spurred in large
part by the decision of the Supreme Judicial Court of Massachu-
setts in Goodridge v. Department of Public Health, 798 N.E.2d 941
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(Mass. 2003). The Massachusetts high court ruled that the state
constitution’s guarantee of equal protection required that same-sex
couples be allowed to marry. In response to the Goodridge decision
and other legal challenges to state marriage laws, 19 states have
passed constitutional amendments defining marriage only as the
union of a man and a woman, and another 26 states have enacted
statutory protections.

The Committee held a markup on May 18 and approved S.J. Res.
1 by a vote of 10-8. Senator Brownback and Senator Wayne Allard
managed the floor debate in favor of the amendment. Proponents
raised concerns that federal and state courts would invalidate stat-
utory marriage protections or protections found in state constitu-
tions, ruling that they violated state constitutions or the federal
constitution. Opponents put forth a range of arguments. Some be-
lieved that federal constitutional protection was premature, and
that Congress should allow the issue to make its way through the
federal court system before amending the Constitution. Others be-
lieved that the amendment would constitute unfair treatment and
discrimination against homosexual citizens.

On June 7, 2006, by a 49-48 vote, cloture on the motion to pro-
ceed to S.J. Res. 1 was not invoked.

S.J. RES. 12, FLAG DESECRATION AMENDMENT

On June 20, 2006, the Committee reported S.J. Res. 12, which
sought to amend the U.S. Constitution to allow Congress to pro-
hibit the physical desecration of the American flag.

The amendment sought to restore to Congress the power it held
prior to the Supreme Court’s decisions in Texas v. Johnson and
United States v. Eichman. In Texas v. Johnson, the Court held that
a Texas state statute prohibiting defilement of the U.S. flag vio-
lated the First Amendment’s guarantee of freedom of speech. In re-
sponse to this decision, Congress passed the Flag Protection Act of
1989, which made it a crime to knowingly mutilate, deface, phys-
ically defile, burn, keep on the ground or floor, or trample upon the
United States flag. However, the following year, the Court struck
down this statutory solution in United States v. Eichman. As a re-
sult of these two Supreme Court decisions, Congress may not offer
protection for the American flag except through a new constitu-
tional grant of power. S.J. Res. 12 sought to give Congress this
power.

The Committee held a markup on June 15 and approved S.J.
Res. 12 by a vote of 11-7.

Chairman Specter and Senator Hatch led floor debate for pro-
ponents of S.J. Res. 12, while Ranking Member Leahy led debate
for the measure’s opponents. Proponents emphasized the flag’s spe-
cial status as a symbol of America and likened desecration of the
flag to the defacing of national buildings and monuments. They
noted that our nation consistently offered protection for the U.S.
flag, ending only after the Johnson and Eichman decisions in 1989
and 1990. Proponents also explained that the proposed amendment
did not itself limit expressive conduct in any way; rather, the
amendment would have restored to Congress the power it pos-
sessed to protect the American flag.
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Opponents of the amendment asserted that the amendment
would rewrite the First Amendment to allow Congress to prohibit
one unpopular form of speech. They argued that the Constitution
itself is more worthy of protection than the flag, and stated that
the proposed amendment was an affront to the freedoms the Bill
of Rights provides. Some also raised concerns that the term “dese-
cration” was vague, and that it did not define with sufficient clarity
those actions Congress could prohibit.

Senator Durbin proposed a substitute resolution on the Senate
floor. The substitute proposed statutory flag protection in lieu of a
constitutional amendment. The Durbin substitute was defeated on
June 27, 2006 in a 36-64 vote. The flag protection amendment, S.dJ.
Res. 12, was defeated on June 27, 2006, by a vote of 66-34, one
vote short of passage.

S. 2831, FREE FLOW OF INFORMATION ACT OF 2006

During the 109th Congress, the headlines included several high
profile cases of federal prosecutors subpoenaing journalists threat-
ening them with imprisonment unless they disclosed confidential
sources. Indeed, the cases of New York Times reporter Judith Mil-
ler and Time Magazine reporter Matthew Cooper were to extend
for years. In response to First Amendment concerns, on February
9, 2005, Senator Richard Lugar introduced S. 340, the “Free Flow
of Information Act of 2005,” which gained the support of a bipar-
tisan group of ten Senators.

The bill would establish a federal journalists’ privilege to protect
the free flow of information between journalists and confidential
sources. The bill sought to reconcile reporters’ need to maintain
confidentiality, in order to ensure that sources will speak openly
and freely, with the public’s right to effective law enforcement and
fair trials. Additionally, the bill sought to create a clear, uniform
rule for deciding claims of journalist privilege, instead of the vary-
ing standards the federal courts currently apply. Indeed, the dif-
ferent circuits currently observe at least three different standards.

With respect to federal criminal cases, five circuits—the First,
Fourth, Fifth, Sixth, and Seventh Circuits—do not shield journal-
ists unless the governmental has acted in bad faith. Four other cir-
cuits—the Second, Third, Ninth, and Eleventh Circuits—recognize
a qualified privilege, which requires courts to balance the freedom
of the press against the obligation to provide testimony on a case-
by-case basis. The law in the District of Columbia Circuit is unset-
tled.

With respect to federal civil cases, nine of the twelve circuits
apply a balancing test when deciding whether journalists must dis-
close confidential sources. One circuit affords journalists no privi-
lege in any context. Two other circuits have yet to decide whether
journalists have any privilege in civil cases.

Meanwhile, 49 states plus the District of Columbia have recog-
nized a privilege within their own jurisdictions. Thirty-one states
plus the District of Columbia have passed some form of reporter’s
iﬂ,hield statute, and 18 states have recognized a privilege at common
aw.

The Committee held four hearings to investigate how best to bal-
ance the needs of journalists and law enforcement. On July 20,
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2005, the Committee heard from Senator Lugar; Senator Chris-
topher Dodd; Representative Mike Pence; Matthew Cooper, White
House Correspondent for Time Magazine Inc.; Norman Pearlstine,
Editor-in-Chief for Time Inc.; William Safire, political columnist for
the New York Times Company; Floyd Abrams, partner at Cabhill,
Gordon & Reindel LLP; Lee Levine, of Levine, Sullivan, Koch &
Schulz, LLP; and Professor Geoffrey Stone, Harry Kalven, Jr. Dis-
tinguished Service Professor of Law at the University of Chicago
Law School.

On October 19, 2005, the Committee held a hearing that included
Chuck Rosenberg, United States Attorney for the Southern District
of Texas, testifying on behalf of the United States Department of
Justice; Judith Miller, Investigative Reporter and Senior Writer for
The New York Times; David Westin, President of ABC News; Jo-
seph E. diGenova, founding partner of diGenova & Toensing LLP;
Anne Gordon, Managing Editor of the Philadelphia Inquirer; Dale
Davenport, Editorial Page Editor for The Patriot-News of Harris-
burg, Pennsylvania; and Steven D. Clymer, Professor of Law at
Cornell Law School.

Prompted by concerns raised at these hearings and expressed by
Committee Members, the Department of Justice, numerous news
organizations, and concerned groups such as the Chamber of Com-
merce, Chairman Specter led a series or negotiations to forge a
compromise bill that would garner wider support. After several
months, the result was S. 2831, the “Free Flow of Information Act
of 2006,” introduced by Senator Richard Lugar and Chairman Spec-
ter and co-sponsored by a bipartisan group of nine Senators. The
compromise bill clarified that journalists must disclose information
in certain exigent circumstances—for example, when the informa-
tion is needed to prevent a terror attack, to protect the national se-
curity, to prevent death or serious bodily harm, and to provide a
criminal defendant with information needed to establish his or her
innocence. At the same time, the bill would protect journalists from
government harassment and intimidation. Indeed, S. 2831 was en-
dorsed by 39 news organizations, including the Washington Post,
the Hearst Corporation, Time Warner, ABC Inc., CBS, CNN, the
New York Times Company, and National Public Radio.

On September 20, 2006, the Committee held a hearing to evalu-
ate S. 2831 and its potential effects on criminal investigations,
criminal prosecutions, and national security. Witnesses included
the Honorable Paul J. McNulty, Deputy Attorney General of the
United States; Steven D. Clymer, Professor at Cornell Law School,
Theodore B. Olson, former Solicitor General of the United States
and a partner at Gibson, Dunn & Crutcher LLP; Victor E.
Schwartz, partner at Shook, Hardy & Bacon LLP; and Bruce A.
Baird, partner at Covington & Burling LLP.

No further action was taken by the Committee or the full Senate.

S. 3731, PRESIDENTIAL SIGNING STATEMENTS ACT OF 2006

Since the presidency of James Monroe, Presidents have issued
signing statements for such generally uncontroversial purposes as
explaining to the public the likely effect of a law, instructing execu-
tive branch officials on how to administer a law, and declining to
execute a statute in a manner the President deems unconstitu-
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tional. During the 109th Congress, debate arose over two types of
signing statements: signing statements that challenged what the
President believes to be an unconstitutional encroachment on his
power and signing statements that attempted to create legislative
history for courts to use in interpreting statutes.

On June 27, 2006, the Committee held a hearing to explore the
separation of powers issues surrounding presidential signing state-
ments. The Committee received testimony from the Justice Depart-
ment’s Office of Legal Counsel, as well as four renowned aca-
demics. Critics asserted that President Bush had broken with tra-
dition by issuing signing statements intended to expand Presi-
dential authority at the expense of Congress. They pointed to the
signing statements accompanying the USA PATRIOT Act Addi-
tional Reauthorizing Amendments Act of 2006 and Senator
McCain’s “anti-torture amendment” to the Department of Defense,
Emergency Supplemental Appropriations to Address Hurricanes in
the Gulf of Mexico, and Pandemic Influenza Act of 2006. Other wit-
nesses, however, argued that President Bush was rightfully chal-
lenging unconstitutional encroachments on his power, a course fol-
lowed by Presidents Jackson, Tyler, Lincoln, Andrew Johnson, Wil-
son, Franklin Roosevelt, Truman, Eisenhower, Lyndon Johnson,
Nixon, Ford, and Carter. Critics also argued that courts act im-
properly when treating signing statements as a form of “legislative
history” relevant to construing an Act of Congress. Supporters
pointed out that examples of federal courts using signing state-
ments as evidence of legislative intent date back to at least 1946.

On July 26, 2006, Chairman Specter introduced S. 3731, the
“Presidential Signing Statements Act of 2006.” The bill would in-
struct courts not to rely on presidential signing statements in con-
struing an Act of Congress. The bill would permit Congress to seek
a declaratory judgment on the legality of a presidential signing
statement. Additionally, the bill would grant Congress the power to
submit argument to the Supreme Court in any case where the con-
struction or constitutionality of any Act of Congress is in question
and a presidential signing statement for that Act was issued.

No further action was taken on the bill in the 109th Congress.

S. 1313, THE PROTECTION OF HOMES, SMALL BUSINESSES, AND
PRIVATE PROPERTY ACT OF 2005

On June 23, 2005, the Supreme Court issued its decision in Kelo
v. City of New London, ruling that the Constitution allowed the
City of New London, Connecticut to seize the home of school teach-
er Suzette Kelo and transfer it to the Pfizer Corporation to build
a research facility and parking lot. The Court held that taking land
from one private owner and transferring it to a private corporation
for its own, private use constituted a “public use” of the land, be-
cause the transfer would promote “economic development” and in-
crease tax revenues for the City of New London.

Critics contended that Kelo was a radical departure from prior
eminent domain decisions. In the past, the Supreme Court had in-
terpreted “public use” to include use by common carriers such as
railroads or public utilities; publicly owned real property such as
highways and parks; and elimination of blight conditions that en-
danger public health and welfare. Justice O’Conner pointed out in
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her dissent that the Court’s decision to broaden the definition of
“public use” meant that now, “[t]he specter of condemnation hangs
over all property. Nothing is to prevent the State from replacing
any Motel 6 with a Ritz-Carlton, any home with a shopping mall,
or any farm with a factory.”

On June 27, 2005, Senator Cornyn introduced S. 1313, the “Pro-
tection of Homes, Small Businesses, and Private Property Act of
2005,” with Committee cosponsors Senators Coburn and Kyl. The
bill would limit the power of eminent domain to public uses, which
would not be construed to include economic development. The bill
would apply to all exercises of eminent domain by the federal gov-
ernment and those exercises of eminent domain by state and local
governments that used federal funds.

The Committee held a hearing on September 20, 2005 to explore
the effects of the Kelo ruling and to consider whether Congress
should address the decision. With Suzette Kelo testifying, the hear-
ing highlighted the importance of two competing interests. On the
one hand, citizens must not be forced to live in fear that they will
be compelled to surrender their homes if a potentially more
wealthy or more powerful user comes along. On the other hand, the
citizenry must recognize that the use of eminent domain has bene-
fited our country, making way for highways, bridges, roads, and
eliminating blight conditions.

Staff for Chairman Specter spent several months meeting with
staff for other Senators, city officials, and concerned citizens. The
result was draft legislation that would allow eminent domain for
the uses recognized by the Supreme Court prior to the Kelo deci-
sion, including: (1) use by the general public with full government
ownership; (2) use by government employees for official govern-
ment business; (3) use for common-carrier functions that serve the
general public and are subject to regulation and oversight by the
government, such as mass transit, railroad, seaport, or highway
projects; (4) use for arenas or stadiums that serve the general pub-
lic; (5) use for public utility functions, such as generation, trans-
mission, or distribution of electric energy, and provision of tele-
communications, water, and wastewater services; and (6) alle-
viating blight conditions that are dangerous to public health or
safety. In addition, the bill would create a private cause of action
in the federal courts.

No further action was taken on the proposals by Senator Cornyn
and Chairman Specter during the 109th Congress

On September 7, 2006, Senator Inhofe introduced S. 3873, the
Private Property Rights Protection Act of 2006. S. 3873 is identical
to H.R. 4128, the Private Property Rights Protection Act of 2005,
which passed the House on November 3, 2005.

The full Senate did not act on any of these measures.

S. 403, THE CHILD CUSTODY PROTECTION ACT

In January and February 2005, Senator John Ensign introduced
three identical versions of the Child Custody Protection Act. The
bills sought to address the concern that some adults were helping
children evade state laws requiring a child to obtain a parent’s con-
sent or notification before having an abortion. Specifically, reports
surfaced that adults had transported minor girls from states with
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parental consent or notification laws to states that lack such provi-
sions. The bills were cosponsored by 40 Republican Senators and
one Democratic Senator, Senator Ben Nelson of Nebraska. Two of
the bills, S. 8 and S. 396, were referred to the Judiciary Com-
mittee; the third, S. 403, was placed on the calendar under Senate
Rule XIV.

The full Committee held a hearing on an identical bill during the
108th Congress on June 3, 2004. At the hearing, the Committee
heard testimony from Teresa Stanton Collett, Professor of Law at
the University of Saint Thomas School of Law; Senator Ensign,
sponsor of the bills; Joyce Farley, mother of a twelve-year old
daughter who was transported across state lines, without parental
consent, for an abortion; John C. Harrison, Professor of Law at the
University of Virginia School of Law; Crystal Lane, who at age 13
was transported across state lines for an abortion; The Rev. Dr.
Katherine Hancock Ragsdale, on behalf of NARAL and the Reli-
gious Coalition for Reproductive Choice; and Peter J. Rubin, Pro-
fessor of Law at Georgetown University School of Law. The hearing
focused on the experience of girls who face unplanned pregnancies
in states with parental consent or notification laws; the problems
that can arise when parents lack information about their daugh-
ters’ medical care; and whether or not the bills were constitutional.

The bills would prevent parties from circumventing state paren-
tal-notification laws by making it a crime, punishable by up to one
year’s imprisonment and/or fine to “knowingly” transport a child
outside her home state “with the intent” that the child obtain an
abortion that would have abridged a parental notification law in
the child’s home state. They included an exception if the abortion
was necessary to save the minor’s life and clarified that lawsuits
could not be brought against the pregnant minor or a parent of the
pregnant minor.

During consideration of S. 403 by the Senate, two amendments
were offered on the floor. Senator Frank Lautenberg offered an
amendment to authorize grants to local schools, public health au-
thorities, and private non-profit groups for the purpose of providing
federal sex education programs to children. Under the amendment,
no grants could go to groups that teach only abstinence, and all
grant recipients would be required to teach children about “all con-
traceptives.” The amendment was defeated by a vote of 48-51. Sen-
ator Barbara Boxer offered an amendment to create an exception
to the Act for pregnancy caused by incest, which was approved by
a vote of 98-0.

The Child Custody Protection Act passed the Senate, by a vote
of 65-34, and the bill was submitted to the House.

The House amended the bill to add parental notification require-
ments on physicians in non-parental consent and non-notification
states. The amendment would require any physician in these states
who performs an abortion on a minor girl to notify the girl’s par-
ents of the abortion within 24 hours, if the girl is a resident of a
state other than the state where the abortion was performed. The
amendment included exceptions where the girl’s life or health is in
danger, or where the girl has obtained permission for parental by-
pass in her home state. On September 26, 2006, the House passed
the bill, as amended, by a vote of 264-153.
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On September 29, the Senate voted by a margin of 57—42 not to
invoke cloture on the motion to concur to the House passed bill.

S. 394, OPEN GOVERNMENT ACT OF 2005

On February 16, 2005, Senator Cornyn introduced S. 394, the
OPEN Government Act. Cosponsors included two Republican Sen-
ators and three Democratic Senators. On March 15, 2005, the Sub-
committee on Terrorism, Technology and Homeland Security held
a hearing on the bill.

This bipartisan bill sought to remedy government agencies’ fre-
quent failure to timely comply with Freedom of Information Act
(“FOIA”) requests by increasing reporting requirements and cre-
ating incentives for timely compliance. The bill would require the
Attorney General to report to Congress on any court order finding
that an agency improperly withheld information and assessing at-
torneys’ fees. It also would require each agency to submit to the At-
torney General data on the agency’s average time for responding to
FOIA requests. The bill proposed several penalties for noncompli-
ance with FOIA’s deadlines. For example, if an agency failed to
meet FOIA’s deadlines, the government would lose the right to as-
sert any privileges over the information unless (1) the government
had good cause for the failure, (2) disclosure would endanger na-
tional security, (3) disclosure would reveal personal private infor-
mation protected by FOIA (e.g., home phone numbers), or (4) dis-
closure is otherwise illegal. Additionally, the bill also proposed up-
dating FOIA to grant bloggers and other non-traditional media out-
lets the same reduced fees for FOIA requests that are available to
traditional media outlets. Finally, to reduce litigation over whether
FOIA applies to certain information, the bill proposed that any fu-
ture statute which intends to create an exception to FOIA must ex-
plicitly state this intention.

On September 21, 2006, the Committee reported S. 394 by voice
vote. Nor further action was taken on S. 394 in the 109th Con-
gress.

E. ANTI-TERRORISM MEASURES

S. 1389 & H.R.3199, THE USA PATRIOT IMPROVEMENT AND
REAUTHORIZATION ACT OF 2005

Following the terrorist attacks of September 11, 2001, the 107th
Congress passed the Uniting and Strengthening America by Pro-
viding Appropriate Tools Required to Intercept and Obstruct Ter-
rorism Act of 2001 (the “USA PATRIOT Act” or “PATRIOT Act”).
The PATRIOT Act amended the criminal code and the Foreign In-
telligence Surveillance Act of 1978 (“FISA”) to enhance the ability
of federal authorities to conduct criminal and intelligence investiga-
tions, promote information sharing, strengthen criminal punish-
ments for acts of terrorism, and provide the tools needed to sever
terrorists’ access to sources of material support. Sixteen provisions
of the original PATRIOT Act, however, were scheduled to expire or
“sunset” on December 31, 2005, unless reauthorized by Congress.

During the 107th and 108th Congresses, the Committee held
more than a dozen hearings related to various provisions of the PA-
TRIOT Act. At the start of the 109th Congress, the Committee fo-
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cused especially on the provisions scheduled to sunset. These in-
cluded section 206, governing multipoint FISA wiretaps, and sec-
tion 215, the so- called “library” provision, governing FISA orders
for business records or tangible things. The Committee also focused
on some controversial provisions that were not scheduled to sunset,
including sections governing the delayed notice of search warrants
(section 213, the so-called “sneak and peak” provision) and the use
of National Security Letters (section 505).

On April 5, 2005, the Committee held a hearing on “Oversight
of the USA PATRIOT Act,” and heard testimony from Attorney
General Alberto Gonzales and FBI Director Robert S. Mueller, III.
At the hearing, the Attorney General announced publicly, for the
first time, that section 215 of the Act—the provision governing
FISA orders for business records—had been used only 35 times,
and had never been used to obtain library or bookstore records,
medical records, or gun sale records. The Attorney General also ex-
pressed a willingness to support amendments to section 215 to clar-
ify the right of a recipient of an order to consult with an attorney
and challenge the order in court. Through testimony at the hearing
and subsequent correspondence with the Department of Justice,
the Committee also learned that the Department had used section
213 of the Act to request approximately 155 delayed-notice search
warrants. The Department estimated this number to be “less than
one-fifth of 1 percent of all search warrants” executed during the
relevant time period.

On April 12, 2005, the Committee held a closed session, during
which the head of the Justice Department’s Office of Intelligence
Policy and Review, James Baker, and the FBI’s General Counsel,
Valerie Caproni, testified about implementation of the PATRIOT
Act. While the details of the session were classified, the witnesses
testified that several of the foreign intelligence authorities granted
by the PATRIOT Act had been used to target international terror-
ists.

On May 10, 2005, the Committee held another hearing to elicit
the opinions of scholars and critics of the PATRIOT Act, including
the testimony of Senator Larry Craig and Senator Durbin, the
principal cosponsors of the “Security and Freedom Enhancement
Act of 2005” (the “SAFE Act”).

On July 13, 2005, Chairman Specter and Senators Kyl and Fein-
stein introduced S. 1389, the “USA PATRIOT Improvement and
Reauthorization Act of 2005,” a bipartisan reauthorization bill to
continue most of the PATRIOT Act’s provisions, while adding new
safeguards designed to protect civil liberties. The bill made 14 of
the 16 provisions scheduled to sunset permanent, but extended the
sunset for another four years for section 206 (multipoint FISA
wiretaps) and section 215 (FISA business records). Additionally, for
section 215 orders, the bill required the government to submit “a
statement of facts” showing “reasonable grounds to believe” the
records or other things sought are relevant to an authorized inves-
tigation. The bill also proposed an explicit right to consult counsel,
and provided for judicial review. Further, the bill required approval
of the FBI Director or Deputy Director for orders concerning library
records and other sensitive materials. With respect to delayed-no-
tice search warrants under section 213, the bill would require the



44

issuing court to set a “date certain” for notice to be provided, elimi-
nating the possibility of indefinite delays. The bill also would man-
date that extensions be granted only “upon an updated showing of
the need for further delay,” and limited such extensions to 90 days
each. The bill incorporated new public and Congressional reporting
requirements for several PATRIOT Act authorities.

In the days following the introduction of S. 1389, Committee
Members and staff engaged in intensive, bipartisan negotiations
about the substance of the bill. After several informal sessions,
Chairman Specter presented a complete substitute bill at the Com-
mittee’s Executive Business Meeting on July 21, 2005. The sub-
stitute was adopted by the Committee on a roll call vote of 18 to
0. As passed by the Committee, S. 1398 included several new provi-
sions to strengthen anti-terrorism tools and enhance civil liberties
protections.

For example the bill proposed extending the duration of surveil-
lance orders targeting foreign spies and terrorists and enhancing
the efficiency of pen registers by allowing investigators to obtain
contemporaneous subscriber information and related data (like the
name and address of someone called by the investigative subject).
Additionally, the bill eliminated the sunset on the material support
provisions that had been included in the Intelligence Reform and
Terrorism Prevention Act of 2004. The Department of Justice had
testified that “repealing the sunset on those amendments to the
material support statutes contained in the Intelligence reform Act
would represent a significant step forward, ending uncertainty in
this area of the law and ensuring that prosecutors will not lose a
critical tool.”

The civil liberties protections in S. 1389, as reported by the Com-
mittee, included several changes to section 206 (multipoint or “rov-
ing” FISA wiretaps), section 215 (FISA orders for business records),
and section 213 (delayed-notice search warrants). For all
multipoint or “roving” wiretaps, the bill would require the FBI to
notify the court within 10 days after beginning surveillance of any
new phone, to include the “facts and circumstances” to believe the
new phone is “being used, or is about to be used,” by the target.
For delayed notice, or “sneak and peek” search warrants, the bill
would require notice of the search to be given within 7 days of its
execution, unless the facts justified a later date. For section 215 or-
ders, the bill would require applications for orders to include “a
statement of facts” showing “reasonable grounds to believe that the
records or other things sought are relevant to an authorized inves-
tigation.” The bill further defined “relevant” records as those that
(1) pertain to a foreign power or an agent of a foreign power; (2)
are relevant to the activities of a suspected agent of a foreign
power; or (3) pertain to an individual in contact with, or known to,
a suspected agent of a foreign power.

While S. 1389 was being negotiated, other congressional actions
were also being taken to reauthorize the PATRIOT Act. On June
16, 2005, the Senate Select Committee on Intelligence reported S.
1266, its own PATRIOT Act reauthorization bill. S. 1266 differed
from S. 1389 in several respects; most notably, it included a provi-
sion to permit the FBI to issue administrative subpoenas for infor-
mation in counterterrorism and counterintelligence cases. In addi-
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tion, on July 21, 2005, the House of Representatives passed H.R.
3199, the “USA PATRIOT and Terrorism Prevention Reauthoriza-
tion Act of 2005,” by a vote of 257 to 171. Unlike S. 1389, which
largely consisted of amendments to the original PATRIOT Act, H.R.
3199 included several new anti-terrorism and criminal law provi-
sions.

On July 29, the Senate took up H.R. 3199 and substituted the
text of S. 1389 as reported by the Judiciary Committee for the lan-
guage passed by the House. As modified, the Senate passed H.R.
3199 by unanimous consent. Although the Senate appointed con-
ferees upon passage of the bill, the House did not appoint its con-
ferees until November 9, 2005.

The conference report to accompany H.R. 3199 represented a
compromise between the Senate and House bills. For example, the
conference report included 7-year sunsets for section 206 and sec-
tion 215—a compromise between the Senate bill’'s 4-year sunsets
and the House bill’s 10-year sunsets. Similarly, for delayed-notice
search warrants, the conference report required notice to be given
within 30 days—a compromise between the Senate’s 7-day time
limit and the 180 days permitted under the House bill. The con-
ference report also retained the Senate bill’s three-part relevance
test for section 215 orders, but did so in the form of a legal pre-
sumption, rather than an absolute requirement.

The House adopted the conference report by a vote of 251 to 174
on December 14, 2004. But, on December 16, efforts to invoke clo-
ture on the conference report in the Senate failed. These efforts
were complicated by the revelation of the National Security Agen-
cy’s Terrorist Surveillance Program, which first appeared in the
New York Times on the same day as the cloture vote. Ultimately,
after two temporary extensions of the PATRIOT Act, the Senate
adopted the conference report for H.R. 3199 on March 2, 2006 by
a vote of 89 to 10. At the same time, the Senate adopted a com-
panion bill sponsored by Senator John Sununu, S. 2271 the “USA
PATRIOT Act Additional Reauthorizing Amendments Act of 2006.”
Among other things, S. 2271 provided a mechanism for recipients
of section 215 orders to challenge the accompanying “gag” order,
and clarified that recipients of National Security Letters are not re-
quired to disclose the name of their attorneys to the FBI. On
March 9, 2005, President Bush signed both measures into law (PL
109-177 and 109-178).

S. 2453, NATIONAL SECURITY SURVEILLANCE ACT OF 2006
S. 2455, TERRORIST SURVEILLANCE ACT OF 2006

S. 3001, FOREIGN INTELLIGENCE SURVEILLANCE IMPROVEMENT AND
ENHANCEMENT ACT OF 2006

Following the attacks of September 11, 2001, the Executive
branch took several actions and instituted programs to detect and
prevent future terror attacks. Among these measures, President
Bush signed a highly classified directive that authorized the na-
tional Security Agency to conduct an electronic surveillance pro-
gram known as the Terrorist Surveillance Program. According to
Administration officials, the program targets communications be-
tween terror suspects overseas and people inside the United States.
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On December 16, 2005, the New York Times revealed the exist-
ence of the program, sparking a national debate on the President’s
power to authorize the Terrorist Surveillance Program without con-
gressional authorization. Critics argued that the President’s direc-
tive violated the Foreign Intelligence Surveillance Act (FISA) and
the Fourth Amendment. These critics emphasized that Congress
has declared that FISA is the “exclusive means” by which foreign
intelligence surveillance may be conducted. Supporters argued that
the President has inherent power under Article II of the Constitu-
tion to conduct foreign intelligence surveillance that cannot be re-
stricted by FISA. Moreover, these supporters argued, Congress had
authorized the President to carry out programs such as the Ter-
rorist Surveillance Program when it passed the Authorization for
Use of Military Force in September 2001.

To consider these legal issues, the Committee held four hearings,
in which it heard from a total of 21 witnesses, including the Attor-
ney General, the Director of the CIA, the Director of the NSA, 5
former FISA judges, and numerous other government officials, law
professors, and private attorneys.

On February 6th Attorney General Alberto Gonzales testified be-
fore the Committee for the entire day about the Terrorist Surveil-
lance Program. On February 28th the Committee held a hearing to
investigate whether the President had the inherent constitutional
authority to implement the Terrorist Surveillance Program, fea-
turing a number of distinguished professors and practitioners as
well as the Honorable James Woolsey, former director of the CIA.
On March 28th the Committee held its third hearing, in which five
former judges of the Foreign Intelligence Court of Review discussed
the need for and feasibility of judicial review of the Terrorist Sur-
veillance Program. On July 26th the Committee held a hearing ex-
plored the need to update FISA to reflect recent technological
changes. Witnesses included the Director of the CIA, the Director
of the NSA, and the Acting Assistant Attorney General for the Of-
fice of Legal Counsel.

Meanwhile, on March 16, 2006, Chairman Specter introduced S.
2453, the “National Security Surveillance Act of 2006.” The bill
sought to provide a mechanism for prior judicial approval of the
Terrorist Surveillance Program and grant the Foreign Intelligence
Surveillance Court jurisdiction to review the constitutionality of
such programs. Additionally, the bill required the Executive branch
to keep the Senate and House Intelligence Committees informed re-
garding electronic surveillance programs.

That same day, Senator DeWine introduced S. 2455, the “Ter-
rorist Surveillance Act of 2006,” cosponsored by Senator Graham.
S. 2455 would authorize the Terrorist Surveillance Program with-
out judicial review, and would provide for enhanced congressional
oversight of the program. In addition, S. 2455 provided that once
the Attorney General determined that the facts relating to any tar-
get within the United States satisfied the criteria for an individual-
ized court order under FISA, he would be required to stop surveil-
lance until he obtained such a court order.

Subsequently, on May 24th, Chairman Specter and Senator Fein-
stein introduced S. 3001, the “Foreign Intelligence Surveillance Im-
provement and Enhancement Act of 2006.” S. 3001 provided that
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no law shall be construed to repeal or modify FISA unless it ex-
pressly amends FISA. The bill required the President to brief each
Member of the congressional intelligence committees on the Ter-
rorist Surveillance Program and any other electronic surveillance
programs conducted without an order from the Foreign Intelligence
Surveillance Court. It also proposed updating FISA provisions con-
cerning emergency electronic surveillance.

Staff for Chairman Specter met with Executive branch and other
interested groups over the course of several months to discuss leg-
islation to address the Terrorist Surveillance Program. Proposals
regarding the bill were considered and debated and the bill was re-
vised and redrafted several times. The negotiations culminated in
a meeting between Chairman Specter and President Bush in the
Oval Office. During this meeting, the President agreed to submit
the Terrorist Surveillance Program to the Foreign Intelligence Sur-
veillance Court for a determination of the program’s constitu-
tionality, so long as the Senate also acted to modernize FISA. The
result was a compromise, substitute version of S. 2453.

S. 2453 was on the Committee’s mark-up agenda continuously
from April 6th through September 13, when the Committee adopt-
ed Chairman Specter’s compromise, substitute amendment and re-
ported it out on a 10-8, party-line vote. That day, the Committee
also reported S. 2455 on a 10-8, party-line vote, and S. 3001 by a
10-8 vote.

In the following weeks, Chairman Specter further revised S. 2453
to incorporate additional civil liberty protections, such as language
similar to the provision of S. 2455 requiring the Attorney General
to seek individualized FISA orders when appropriate. On Sep-
tember 22, Senator Mitch McConnell introduced a revised version
of the bill that incorporated these protections—S. 3931, the “Ter-
rorist Surveillance Act of 2006.” The bill was cosponsored by Chair-
man Specter, Majority Leader Frist, and Senator DeWine.

On November 14, 2006, Chairman Specter introduced S. 4051,
the “Foreign Intelligence Surveillance Oversight and Resource En-
hancement Act of 2006.” Chairman Specter explained that changed
circumstances warranted a changed approach: Now that numerous
federal courts were considering challenges to the Terrorist Surveil-
lance Program, Congress need not create a mechanism for judicial
review. At the same time, Chairman Specter explained, the Nation
needs a definitive answer as soon as possible. Accordingly, this bill
would require the United States Supreme Court to provide expe-
dited review of legal challenges to the Terrorist Surveillance Pro-
gram. It would also increase congressional oversight of electronic
surveillance programs and would grant additional resources to the
Executive Branch to ensure prompt, efficient evaluation of surveil-
lance requests. The bill would provide additional protections for
civil liberties by ensuring that individualized FISA warrants will
be sought for communications originating inside the United States.
Finally, the bill would ensure that Executive Branch officials have
sufficient flexibility by allowing the Executive Branch to conduct
emergency surveillance for 7 days, instead of only 72 hours, and
clarifying that foreign-to-foreign communications that are inciden-
tally routed through the United States may be intercepted without
a court order.
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The 109th Congress took no further action on S. 4051, S. 3001,
S. 2455, or S. 2453.

ANIMAL ENTERPRISE TERRORISM ACT, S. 3880

On September 8, 2006, Senator James Inhofe introduced the Ani-
mal Enterprise Terrorism Act. Committee cosponsors included Sen-
ators Brownback, Cornyn, DeWine, Hatch, Coburn and Feinstein.
After introduction, Committee Members and staff worked with the
bill’s sponsors and the sponsors of companion legislation in the
House of Representatives to craft a compromise version of the bill
incorporating additional civil liberties protections. Following these
negotiations, a substitute amendment (S.AMDT. 5115) was intro-
duced by Senator Feinstein, supported by the original cosponsors.
The Senate passed the substitute amendment on September 30,
2006 by unanimous consent. On suspension, the House of Rep-
resentative passed the bill by voice vote on November 13, 2006.
This bill responds to the growing threat of animal rights extremists
who violently target, threaten, intimidate, and harass employees of
medical research institutions and their families.

The Animal Enterprise Terrorism Act revises title 18, United
States Code, section 43. The Act requires prosecutors to prove a
“course of conduct” (defined as two or more acts) including threats,
acts of vandalism, property damage, criminal trespass, harassment,
or intimidation, along with the intent to cause damage. Notably,
the Act permits prosecutions against individuals who engage in
secondary or “tertiary” targeting. Prior to the passage of this law,
prosecutors were required to prove “physical” disruption of the ac-
tual animal enterprise. Armed with a knowledge of existing law,
extremists have often avoided direct involvement with the animal
enterprise and opted instead to attack secondary or “tertiary tar-
gets”—such as employees, family members, and their private resi-
dences. The Act allows prosecutors to reach this conduct, yet it spe-
cifically excludes the prosecution of individuals for lawful activity
protected under the First Amendment. The Act sets forth strong
penalties for damage occurring to any person or property, but does
not include mandatory minimum penalties or the death penalty.

President Bush signed the Animal Enterprise Terrorism Act into
law on Monday, November 27, 2006 (PL 109-374).

F. COURTS & THE JUDICIARY
S. 2039, PROSECUTORS AND DEFENDERS INCENTIVE ACT OF 2005

On November 17, 2005, Senator Durbin introduced S. 2039, the
“Prosecutors and Defenders Incentive Act of 2005,” along with
Chairman Specter, Ranking Member Leahy, and Senators Fein-
gold, Biden, DeWine, Kennedy, Feinstein and Schumer. The legis-
lation sought to make legal careers in public service as prosecutors
or public defenders more financially viable and attractive to law
school graduates by providing relief from student loan debt.

The bill was closely modeled after the existing federal Executive
branch student loan repayment program. Specifically, the bill
would amend the Omnibus Crime Control and Safe Streets Act of
1968 to direct the Attorney General to establish a program of stu-
dent loan repayment for borrowers who agree to remain employed
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for at least three years as public attorneys, either as state or local
criminal prosecutors or state, local, or federal public defenders in
criminal cases. The bill would limit the amount of loans covered by
the program to $10,000 for any borrower in any calendar year, or
an aggregate total of $60,000 for any borrower. Borrowers involun-
tarily separated from employment due to misconduct or who volun-
tarily left employment before the required three-year period would
be required to repay any benefits received.

The Committee reported this measure by voice vote on May 25,
2006, but no further action was taken by the full Senate.

S. 2292, A BILL TO PROVIDE RELIEF FOR THE FEDERAL JUDICIARY
FROM EXCESSIVE RENT CHARGES

Chairman Specter introduced S. 2292, “a bill to provide relief for
the federal judiciary from excessive rent charges,” on February 15,
2006. The measure was cosponsored by Ranking Member Leahy
and Senators Biden, Feinstein, and Cornyn. The bill sought to re-
quire the General Services Administration (GSA) to charge courts
only the actual costs incurred by GSA in connection with the Judi-
ciary’s use of federal buildings or GSA’s leasing of space on the Ju-
diciary’s behalf. The bill would also require any costs incurred by
GSA for repair and alteration projects performed on judicial branch
accommodations to be recovered in a manner agreed upon by the
Director of the Administrative Office of the U.S. Courts and the
Administrator of GSA.

The Judiciary paid $926 million to GSA in fiscal year 2005, but
GSA’s actual cost of providing space to the Judiciary was only $426
million. Unlike the other branches of the federal government, the
Judiciary is required to pay a large portion of its budget as rent
to another branch of government. The federal courts’ rental pay-
ments to GSA increased from $133 million to $926 million between
1986 and 2005, contributing to a budget crisis in the Judiciary and
resulting in the reduction of staff.

On April 27, 2006, the Committee reported S. 2292 by voice vote.
No further action was taken on the bill.

S. 1845, CIRCUIT COURT OF APPEALS RESTRUCTURING AND
MODERNIZATION ACT OF 2005

On October 6, 2005, Senator John Ensign and Senator Kyl intro-
duced S. 1845, the “Circuit Court of Appeals Restructuring and
Modernization Act of 2005.” The bill would amend the federal judi-
cial code to divide the Ninth Judicial Circuit into two circuits: a
new Ninth Circuit composed of California, Guam, Hawaii, and the
Northern Mariana Islands and a Twelfth Circuit, composed of Alas-
ka, Arizona, Idaho, Montana, Nevada, Oregon, and Washington. It
would require the President to appoint five additional circuit
judges for the new Ninth Circuit and two temporary judges for the
former Ninth Circuit to be stationed in California. The legislation
sought to reduce the size of the disproportionately large Ninth Cir-
cuit, which encompasses 40% of the nation’s land mass and 20% of
its population. The Ninth Circuit is not only large by those metrics,
but it also has 28 authorized judgeships—11 more than the next
largest circuit—and has a pending caseload that is nearly double
that of the next busiest circuit.
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On October 26, 2005, the Subcommittee on Administrative Over-
sight and the Courts, chaired by Senator Sessions, held a hearing
titled, “Revisiting Proposals to Split the Ninth Circuit: An Inevi-
table Solution to a Growing Problem.” The Honorable Diarmuid F.
O’Scannlain, U.S. Circuit Judge for the Ninth Circuit, testified that
“restructuring the circuit is the best way to cure the administrative
ills affecting my court, an institution that has already exceeded
reasonably manageable proportions.” Judge O’Scannlain further
opined, “Nine states, almost sixteen thousand annual case filings,
forty-seven judges, and fifty-eight million people are too much for
any non-discretionary appeals court to handle satisfactorily. The
sheer magnitude of our court and its responsibilities negatively af-
fects all aspects of our business, including our celerity, our consist-
ency, our clarity, and even our collegiality. Simply put, the Ninth
Circuit is too big. It is time now to take the prudent, well-estab-
lished course and restructure this circuit. Restructuring large cir-
cuits is the natural evolution of judicial organization. Restructuring
has worked in the past.”

A second hearing on the subject was held on September 20, 2006,
titled “Examining the Proposal to Restructure the Ninth Circuit.”
Rachel L. Brand, Assistant Attorney General for the Office of Legal
Policy, reiterated the Justice Department’s support for additional
federal judgeships and the split of the Ninth Circuit. She noted
that “the Ninth Circuit’s size has led to administrative difficulties
that have adversely affected its ability to operate effectively. As of
September 2005, the Ninth Circuit was the slowest circuit in re-
solving cases. Additionally, the Ninth Circuit had the most cases
pending for more than three months and for more than six months
in September 2005. This inefficiency impacts negatively on both the
Department of Justice, as a frequent litigant in the Ninth Circuit,
and other parties waiting for their cases to be resolved.”

These hearings laid the groundwork for consideration of the
%\Iinth Circuit’s future, but no further action was taken on the legis-
ation.

S. 1968, COURT SECURITY IMPROVEMENT ACT OF 2005

The murder of the family of U.S. District Judge Joan Lefkow, the
shooting rampage at the Fulton County Courthouse in Atlanta,
Georgia, and the courthouse shooting in Reno, Nevada have served
as tragic reminders of the urgent need to protect members of the
Judiciary. On May 18, 2005, Chairman Specter held a full Com-
mittee hearing titled “Protecting the Judiciary at Home and in the
Courthouse,” which included powerful testimony by Judge Lefkow
demonstrating the need to enhance court security. On November 7,
2005, Chairman Specter and Ranking Member Leahy introduced S.
1968, the “Court Security Improvement Act of 2005.” Other Com-
mittee cosponsors included Senators Cornyn and Durbin.

S. 1968 would augment the current measures protecting the judi-
ciary by extending the Judicial Conference’s authority to redact
sensitive and personal information from financial disclosure re-
ports. The bill would also give members of the Judicial Conference
a larger role in determining the security required for their protec-
tion. Moreover, the bill would create a new criminal offense for fil-
ing a false lien or encumbrance against the property of a federal
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judge or other federal official, and the legislation would criminalize
knowingly making restricted personal information about a covered
official publicly available with the intent that the information be
used to commit, or threaten to commit, a crime of violence against
that official or her family.

On December 6, 2006, Chairman Specter offered and the Senate
passed by unanimous consent an amendment in the nature of a
substitute containing much of the substance of S. 1968. The House
of Representatives, however, failed to act upon the substitute lan-
guage before adjourning for the Congress.

S. 489, FEDERAL CONSENT DECREE FAIRNESS ACT

On March 1, 2005, Senator Lamar Alexander introduced S. 489,
the “Federal Consent Decree Fairness Act.” The bill would author-
ize State or local governments and related officials sued in their of-
ficial capacity to file a motion to modify or vacate a consent decree
upon the earlier of: (1) four years after the consent decree is origi-
nally entered; or (2) in the case of a civil action in which a State
is a party or in which a local government is a party and the sur-
rounding State is not a party, the expiration of the term of office
of the highest elected State or local government official authorizing
the consent decree. It would also place the burden of proof with re-
spect to such motions on the party originally filing the action to
demonstrate that continued enforcement is necessary to uphold a
federal right.

On July 19, 2005, the Subcommittee on Administrative Oversight
and the Courts held a hearing titled, “A Review of Federal Consent
Decrees,” at which Senator Sessions presided. Members heard tes-
timony from expert witnesses, including Alabama Attorney General
Troy King. Attorney General King testified in favor of S. 489, stat-
ing that the bill would “make it easier for state governments to end
oppressive consent decrees, by taking the policy-making discretion
away from federal judges and returning it to those who have been
elected or appointed to make those decisions.”

The Committee did not take further action on S. 489.

S. 829, THE SUNSHINE IN THE COURTROOM ACT OF 2005

S. 1768, A BILL TO PERMIT THE TELEVISING OF OPEN SUPREME COURT
PROCEEDINGS

On April 18, 2005, Senator Grassley introduced S. 829, the “Sun-
shine in the Courtroom Act of 2005.” The bill was cosponsored by
Chairman Specter, Ranking Member Leahy, and Committee Mem-
bers Cornyn, DeWine, Graham, Schumer, Feingold, and Durbin.
The bill would authorize any presiding judge of any district or ap-
pellate court of the United States (including the Supreme Court) to
permit the photographing, electronic recording, broadcasting, or
televising of court proceedings over which that judge presides. The
bill also would require, in district courts, obscuring the faces and
voices of witnesses (other than a party to the case) upon their re-
quest, and would require that the presiding district judge inform
each witness of his right to request that his image and voice be ob-
scured during testimony. S. 829 would also authorize the Judicial
Conference of the United States to promulgate advisory guidelines
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to which a Presiding judge might refer in making decisions regard-
ing the management and administration of photographing, record-
ing, broadcasting, or televising proceedings. The authorization of
electronic media in district courts would sunset three years after
the bill’s enactment.

On September 26, 2005, Chairman Specter introduced S. 1768,
“A Bill to Permit the Televising of Open Supreme Court Pro-
ceedings.” The bill was cosponsored by Ranking Member Leahy and
Committee Members Grassley, Cornyn, Durbin, Schumer, and
Feingold. The bill states that the Supreme Court “shall permit”
televising of all open sessions of the court, unless the court decides
by a majority vote of Justices that such coverage in a particular
case would violate the due process rights of one or more of the par-
ties before the Court.

On November 9, 2005, the full Committee held a hearing on S.
829 and S. 1768. Among those who testified at the hearing were
scholars and representatives of C—SPAN, Court TV, the National
Association of Criminal Defense Lawyers, and the Radio-Television
News Directors Association. Two judges who participated in a
three-year Judicial Conference pilot program on electronic media
coverage of civil proceedings in selected federal courts also testified.

The Committee considered S. 829 during its executive business
meeting on March 30, 2006. Senator Sessions’ amendment to ex-
clude district courts from televising their proceedings was rejected
by a vote of 9-7. The Committee reported S. 829 by a vote of 10—
6, with two Senators voting “pass.” That same day, the Committee
considered S. 1768 and voted 126 to report it out. The bills were
placed on the Senate Legislative Calendar, but no further action
was taken by the full Senate.

S. 3734, MULTIDISTRICT LITIGATION RESTORATION ACT OF 2005

On July 26, 2006, Senator Hatch introduced S. 3734, the “Multi-
district Litigation Restoration Act of 2005.” The bill would amend
the federal judicial code to allow a civil action transferred for co-
ordinated or consolidated pretrial proceedings also to be trans-
ferred to the transferee or other district for trial purposes in the
interest of justice and for the convenience of the parties and wit-
nesses. It would require, however, that any such action transferred
for trial purposes be remanded to the district court from which it
was transferred for the determination of compensatory damages,
unless the court determined that the same justification applied to
retaining the action for a damages determination. S. 3724 would
authorize the transferee court to retain actions transferred for the
determination of liability and punitive damages when jurisdiction
was or could have been based on the Multiparty, Multiforum Trial
Jurisdiction Act of 2002. (The Multiparty, Multiforum Trial Juris-
diction Act of 2002 grants district courts original jurisdiction of any
civil action involving minimal diversity between adverse parties
that arises from a single accident, where at least 75 natural per-
sons have died in the accident at a discrete location.)

On June 29, 2006, the Subcommittee on Administrative Over-
sight and the Courts held a hearing to examine the legislation,
which included testimony from Senior United States District Judge
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Wm. Terrell Hodges and United States District Judge Thomas W.
Thrash, Jr., but no further action was taken on the legislation.
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II. OVERSIGHT MATTERS

The Committee pursued an active oversight agenda during both
sessions of the 109th Congress, conducting investigations, holding
hearings, and producing legislation and reports. Chairman Specter
led oversight hearings on multiple topics, including: (1) youth vio-
lence and school violence; (2) detainees and military tribunals; (3)
the operations of the Federal Bureau of Investigation (FBI) and the
Department of Justice (DOJ); (4) the “Able Danger” scandal; (5)
possible Saudi funding of Islamic fundamentalism within the U.S,;
(6) the Foreign Intelligence Surveillance Act (FISA) and the Ter-
rorist Surveillance Program; (7) hedge funds and the Securities and
Exchange Commission (SEC); and (8) the exercise of market power
by the National Football League. The Committee’s oversight activi-
ties directly informed legislation on topics ranging from military
tribunals to the reauthorization of the Department of Justice. The
Committee also launched investigations of major league baseball
and steroids, nuclear plant security, and Chinese espionage.

PREVENTION OF YOUTH VIOLENCE

On June 13, 2005, the full Committee held a field hearing at the
National Constitution Center in Philadelphia, Pennsylvania titled
“Prevention of Youth and Gang Violence.” The hearing investigated
the epidemic of youth and gang violence in the city and the nation.
Although youth violence has decreased nationally in recent years,
homicide is the second leading cause of death for people ages 15
to 24. Given the persistence of this problem, Chairman Specter
stated that federally funded programs intended to curtail youth vi-
olence need to be reviewed to identify effective programs. Witness
Sarah Hart, Director of the National Institute of Justice, testified
that research indicates that boot camps, gun buyback programs,
and group therapy are not effective. She opined that the most effec-
tive programs are city-specific ones where researchers work with
practitioners to target local ‘hot spots.” Ms. Hart promoted the ap-
proach of Project Safe Neighborhoods, which focuses resources on
the most crime ridden areas.

At the hearing, Senator Feinstein discussed her bill to increase
criminal penalties for gang members who recruit children. The
Committee also heard testimony from Philadelphia Police Commis-
sioner Sylvester Johnson and U.S. Attorney Patrick Meehan. John-
son said the police department would continue to work with com-
munity groups and other government agencies to find solutions. He
noted that the city has developed a “Blueprint for a Safer Philadel-
phia” to reduce crime in the city.

DETAINEES AND MILITARY TRIBUNALS

On June 15, 2005, the Committee held a hearing to examine the
procedural protections being afforded to detainees held at Guanta-
namo Bay, Cuba. Witnesses included Brigadier General Thomas
Hemingway of the Department of Defense Office of Military Com-
missions; Rear Admiral James McGarrah, the Director of Adminis-
trative Review of the Detention of Enemy Combatants; Deputy As-
sociate Attorney General Michael Wiggins; Inspector General of the
Justice Department Glenn Fine; former Attorney General William
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Barr; and Lieutenant Commander Charles Swift, the lawyer for de-
tainee Salid Hamdan.

The government witnesses claimed that significant steps had
been taken to protect the Guantanamo detainees’ rights. For exam-
ple, General Hemingway testified that the proposed military trials
by a specially created commission, the first held by the United
States since World War II, would have rules of evidence and trial
procedures that compare favorably with those in use by the Inter-
national Criminal Tribunal for Rwanda and the International
Criminal Tribunal for the former Yugoslavia. Admiral McGarrah,
who monitors the enemy combatant detention program for the
Navy, testified that of 558 detainees given hearings before the
Combatant Status Review Tribunal at Guantanamo, 520 had been
classified as enemy combatants, and 23 of the remaining 38 had
been released. Mr. Wiggins emphasized that the detainees were
being held for military purposes, not criminal justice purposes, and
thus were outside of the purview of the U.S. criminal justice sys-
tem. Former Attorney General Barr argued that the Congress
should not grant legal rights to these enemy combatants.

Shortly thereafter, the Supreme Court decided the case of
Hamdan v. Rumsfeld, holding that the military commissions estab-
lished to try detainees at Guantanamo Bay violated “both the
UCMJ and the four Geneva Conventions.” Chairman Specter re-
sponded by introducing S. 3614, the “Unprivileged Combatants Act
of 2006.” The bill attempted to balance the need for national secu-
rity (including interrogation and detention of combatants) with the
need to afford detainees with sufficient due process. The bill ad-
dressed only those combatants held at Guantanamo Bay. The legis-
lation sought to clarify the procedures to be used in Combatant
Status Review Tribunals and establish procedures for the trial of
detainees. These procedures were constructed to constitute “a
meaningful opportunity to contest the factual basis for that deten-
tion before a neutral decision-maker.” Hamdi v. Rumsfeld, 542 U.S.
507 (2004) (O’Connor, J.).

On July 11, 2006, the full Committee held a hearing titled
“Hamdan v. Rumsfeld: Establishing a Constitutional Process.” Wit-
nesses explained Hamdan’s impact on future operations in the War
on Terror and offered suggestions for future legislation. The wit-
nesses included former Solicitor General Theodore Olson, Dean of
Yale Law School Harold Koh, and Lieutenant Commander Swift.

On August 2, 2006, the Committee held a hearing titled “The Au-
thority to Prosecute Terrorists under the War Crime Provisions of
Title 18.” The hearing focused on the government’s authority to
prosecute terrorists for war crimes under Title 18 and on the ef-
forts to establish military commissions to try terrorists detained by
the United States. A draft of the Administration’s bill to establish
military commissions and the procedural process by which detain-
ees should be tried was compared with S. 3614. Among the wit-
nesses were Office of Legal Counsel Acting Assistant Attorney Gen-
eral Steven Bradbury, General Richard Myers, the former Chair-
man of the Joint Chiefs of Staff, and all four of the Judge Advo-
cates General of the military services.

On September 25, 2006, the Committee held a hearing titled “Ex-
amining Proposals to Limit Guantanamo Detainees” Access to Ha-
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beas Corpus Review.” Draft legislation by the Administration and
the Senate Armed Services Committee precluded detainees from fil-
ing habeas corpus petitions in federal court. The hearing focused
on Chairman Specter’s efforts to retain habeas corpus rights for de-
tainees held at Guantanamo.

OVERSIGHT OF THE FEDERAL BUREAU OF INVESTIGATION

In addition to legislative hearings that involved FBI witnesses,
11;7‘}1]51 Committee held several hearings on general oversight of the

The Committee held an FBI oversight hearing on July 20, 2005
to investigate whether the FBI was implementing the recommenda-
tions of the National Commission on Terrorist Attacks upon the
United States (the “9/11 Commission”) and the Commission on the
Intelligence Capabilities of the United States Regarding Weapons
of Mass Destruction (the “WMD Commission”), as well as rec-
ommendations made by the Department of Justice (“DOJ”) Inspec-
tor General in numerous reports. Witnesses included FBI Director
Robert Mueller, DOJ Inspector General Glenn Fine, Vice Chairman
of the 9/11 Commission and former Congressman Lee Hamilton,
former FBI and CIA Director William Webster, and John Russack,
the Program Manager of the Information Sharing Environment at
the Office of the Director of National Intelligence.

Much of the hearing focused on problems with the FBI's tech-
nology upgrades, information sharing, and the backlog in trans-
lation of communications intercepted through electronic surveil-
lance. Members of the Committee expressed their concerns about
the lack of progress made since 9/11, particularly in regard to the
failed attempt to develop a Virtual Case File system to allow for
easier searching and organizing of investigative files on terrorism
and other matters. Director Mueller responded by acknowledging
the failure of the $170 million project but extolling the replacement
Sentinel Project, which will be completed in four phases by 2009.
He also stated that, although the FBI's backlog of untranslated ter-
rorism intelligence had doubled to 8,300 hours in the previous year,
none of the backlogged material involved the FBI’s highest-priority
investigations. He further stated that much of the backlog was at-
tributable to “white noise” in the background from microphone re-
cordings and the difficulty of translating obscure languages and
dialects in which the bureau’s linguists might not be well versed.
Inspector General Fine reported that the FBI had made progress
in hiring more linguists, expanding its ranks from 1,214 in April
2004 to 1,338 in March 2005, but continued to face problems. He
noted, for example, that the FBI had met its hiring targets in fewer
than half of 52 languages examined.

The FBI was not the only counterterrorism agency that was ad-
dressed in the Judiciary Committee hearing. John Russack, a pro-
gram manager who runs the information sharing environment of-
fice for the Director of National Intelligence and who is responsible
for linking federal, state, and local offices to combat terrorism, told
the Committee that he had only one full-time employee and two
contractors some seven months after the directorate was created.
Chairman Specter commented that he was troubled by the deficient
staffing at such a critical office.
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The Committee held a second FBI oversight hearing on May 2,
2006, focusing on the progress of the Sentinel System and a March
2006 report by the Government Accountability Office (GAO) docu-
menting failures of FBI intelligence collectors to share information
with other members of the intelligence community. Witnesses in-
cluded FBI Director Robert Mueller, Director Linda Calbom of the
GAO, and DOJ Inspector General Glenn Fine.

Committee Members questioned Director Mueller on progress in
intelligence sharing, FBI interrogation practices, and ongoing con-
cerns about translations and the hiring of linguists. The hearing
also focused on contemporaneous news accounts about the FBI’s ef-
forts to search the files of the late newspaper columnist Jack An-
derson, and the related topic of media leaks.

Ranking Member Leahy cited what he said was more than 100
instances in which FBI agents had improperly conducted surveil-
lance of antiwar groups. Director Mueller responded that such ac-
counts were an apparent outgrowth of legitimate investigations to
identify an individual, and he underscored that the FBI was not
concerned with suppressing political dissent. Senator Grassley
asked Director Mueller about reports that FBI agents had tried to
trick Jack Anderson’s widow into allowing a search of his files after
her son and the family’s lawyer refused. Director Mueller said the
effort resulted from a recent discovery of information indicating
that there might be classified national security documents within
Mr. Anderson’s collection.

The Committee held a third FBI oversight hearing on December
6, 2006, in which the sole witness was FBI Director Robert
Mueller. This hearing focused primarily on post-911 federal
counter-terrorism and information sharing efforts, but also touched
upon (1) efforts to reform the FBI in the mold of Britain’s MI5, (2)
the FBI’s utilization of information gleaned from the Terrorist Sur-
veillance Program, (3) the FBI’s role in the practice of so-called “ex-
traordinary rendition,” (4) the FBI’s technology upgrades, and (5)
the recent refusal by the FBI and the Department of Justice to
brief Congress on the progress of the investigation into the Anthrax
attacks that occurred in 2001.

Chairman Specter pressed Director Mueller to provide concrete
examples of benefits yielded by the National Security Agency’s Ter-
rorist Surveillance Program. Senator Grassley likewise pressed for
specifics on the FBI’s investigation of the 2001 anthrax attacks. Di-
rector Mueller demurred on the grounds that the questions impli-
cated classified information and an ongoing grand jury investiga-
tion. Chairman Specter asserted that Congress was entitled to in-
formation regarding such pending investigations in order to carry
out its oversight function and promised to pursue the issue with
the Attorney General. Senator Grassley responded with a letter,
signed by Chairman Specter, Ranking Member Grassley, and nu-
merous other Senators and representatives, demanding informa-
tion.

Director Mueller also responded to Senators’ questions regarding
the Office of Inspector General’s (OIG) December 2006 report indi-
cating that the Sentinel project might cost significantly more than
the FBI had estimated. Director Mueller expressed confidence in
the total cost estimate of $425 million over the life of the program.
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Director Mueller also dismissed the OIG’s concern that the Sentinel
project would experience a $57 million budget shortfall in 2007. He
explained that although the Bush Administration had only allo-
cated $100 million of the $157 million needed to run the program
in 2007, the FBI had found another $57 million to cover the 2007
costs, and there was no danger of the FBI being forced to cut nec-
essary programs. Director Mueller did, however, express concern
about Congress’ failure to pass an appropriations bill at the close
of the 109th Congress, which might jeopardize the $100 million
budgeted for Sentinel for 2007. He explained that if Congress did
not address the situation, the FBI might be prevented from enter-
ing into a contract with Lockheed Martin to pursue phase two of
the Sentinel project.

“ABLE DANGER” AND THE SHARING OF INTELLIGENCE INFORMATION

The Committee held a hearing on September 21, 2005, titled
“Able Danger and Intelligence Information Sharing.” The purpose
of the hearing was to probe whether there was a breakdown be-
tween the military and law enforcement in the sharing of informa-
tion that might have helped to prevent the events of 9/11 or an-
other terrorist attack. The hearing was on Able Danger, a classified
military intelligence program undertaken by the U.S. Special Oper-
ations Command. According to statements from various Able Dan-
ger participants, including Lieutenant Colonel Tony Shaffer, prior
to the 9/11 attacks, the program had identified the attack leader
Mohammed Atta and three of the other hijackers as possible mem-
bers of an al Qaeda cell linked to the 1993 World Trade Center
bombing. A Defense Department investigation into Able Danger,
however, strongly disputed this allegation.

Witnesses included Congressman Curt Weldon, who heavily pro-
moted the claims of Lt. Col. Shaffer; Gary Bald, the Executive As-
sistant Director of the FBI’s National Security Branch; the Acting
Assistant to the Secretary of Defense for Intelligence Oversight
William Dugan; Former Army Major Erik Kleinsmith, former head
of the Pentagon’s Land Warfare Analysis Department; and Mark
Zaid, the attorney for Lt. Col. Tony Shaffer.

The hearing explored the facts behind the Able Danger story and
whether or not the government was over-aggressively interpreting
the Posse Comitatus Act and other bodies of law that applied to in-
formation collection, thereby preventing any interaction between
the military and the FBI. Congressman Weldon and Mr. Zaid ar-
gued that the members of the Able Danger program had identified
Mohammed Atta prior to 9/11 and that they were blocked from dis-
tributing that information to the FBI. They testified that Able Dan-
ger had used data mining techniques to identify four of the terror-
ists who struck on September 11, 2001. Former Army Major Eric
Kleinsmith testified that he was instructed to destroy data and
documents related to Able Danger in May and June of 2000, in ac-
cordance with Army regulations that limited the collection and
holding of information concerning U.S. persons. Kleinsmith said
the order to destroy the data was not hostile or aggressive, but was
only a matter of policy. When he was asked if this information
could have prevented the September 11 attacks, the major said he
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coulfdlnot speculate but believed it would have been significant and
useful.

The Committee produced a final report which stated that the
various statutes, executive orders, directives, and regulations that
applied to information collected in the course of the Able Danger
Program did not compel destruction of such information or prevent
it from being shared with law enforcement.

SAUDI ARABIA AND THE WAR ON TERRORISM

The Committee held a hearing on November 8, 2005, titled
“Saudi Arabia: Friend or Foe in the War on Terror?” The hearing
examined Saudi Arabia’s possible propagation and funding of hate
ideology within American mosques and American Islamic schools.
The hearing was largely prompted by a report by the group Free-
dom House, which was released in January 2005. More specifically,
the purpose of the hearing was to determine what efforts the Saudi
Government had made to prevent the dissemination of extremist
ideology. The hearing also attempted to publicize S. 1171, the
“Saudi Arabian Accountability Act of 2005.”

Though the Saudi government has rejected any claims that it is
spreading hateful rhetoric, the Committee was provided with sig-
nificant evidence to the contrary from various groups. These in-
cluded the Middle East Media Research Institute’s (MEMRI) TV
Monitoring Project, Freedom House’s Center for Religious Freedom,
and the Investigative Project on Terrorism. Most powerfully,
MEMRI provided clips from Saudi television shows aired by the
government-controlled Iqraa television network in the U.S. from
2004 and 2005, which included calls for the annihilation of Chris-
tians and Jews, rampant anti-Americanism and anti-Semitism,
support for Jihad, incitement against U.S. troops in Iraq, and dis-
cussion of the coming Islamic conquest of the U.S.

FISA AND THE TERRORIST SURVEILLANCE PROGRAM

During the second session of the 109th Congress, the Committee
held a series of hearings on the National Security Agency’s (NSA)
Terrorist Surveillance Program. On February 6, 2006, the Com-
mittee held a hearing on “Wartime Executive Power and the NSA’s
Surveillance Authority.” The sole witness was Attorney General
Alberto Gonzales. Committee Members pressed the Attorney Gen-
eral to set forth the legal justification for the Administration’s Ter-
rorist Surveillance Program (TSP), which had first been reported
on December 16, 2005 by the New York Times. At the hearing,
Committee Members raised questions about how to balance the de-
fense of American civil liberties with wartime Executive authority
to fight terrorists. The hearing also focused on legal interpretation
of the Foreign Intelligence Surveillance Act of 1978 (FISA).

On February 28, the Committee held a hearing on “Wartime Ex-
ecutive Power and the NSA’s Surveillance Authority I1.” The hear-
ing focused on whether the President had authority to institute the
electronic surveillance program and the scope of his inherent power
under Article II of the United States Constitution. The hearing also
examined whether the Authorization for Use of Military Force
adopted by Congress in September 2001 modified the FISA statute
to allow for the surveillance program.
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On March 28, the Judiciary Committee held a hearing on “NSA
III: War Time Executive Power and the FISA Court.” The wit-
nesses included federal district court judges who had served on the
Foreign Intelligence Surveillance Court. Specifically, the Com-
mittee solicited the judges’ views on S. 2453, Chairman Specter’s
legislation the National Security Surveillance Act (NSSA).

On July 26, the Committee held another hearing on the NSSA.
Government witnesses at the hearing included Lt. General Keith
B. Alexander, the Director of the National Security Agency; Lt.
General Michael V. Hayden, a former Director of the National Se-
curity Agency and the current Director of the Central Intelligence
Agency; and Steven Bradbury, the Acting Assistant Attorney Gen-
eral for the Office of Legal Counsel. These witnesses argued that
FISA should be updated to reflect major advances in technology.
Some witnesses on the hearing’s second panel, such as Jim
Dempsey, Policy Director at the Center for Democracy and Tech-
nology, countered that the changes sought by the Administration
were too far reaching.

THE PROBLEM OF SCHOOL VIOLENCE

On May 19, 2006, the Committee held a field hearing in Phila-
delphia to discuss enforcement of the Clery Act by Philadelphia
area colleges and universities. The Jeanne Clery Disclosure of
Campus Security Policy and Campus Crime Statistics Act (“Clery
Act”) is a federal law requiring colleges and universities to disclose
certain annual and timely information about campus crime and se-
curity policies. The hearing was titled “Campus Crime: Compliance
and Enforcement under the Clery Act, “ and was attended by
Connie Clery and Ben Clery, the mother and brother of Jeanne
Clery, the murdered Lehigh University student for whom the Clery
Act is named.

Witnesses included U.S. Attorney Patrick Meehan; Robert Baker,
the Secretary of Education’s Regional Representative; seven Phila-
delphia area college/university representatives; and Daniel Carter,
the Senior Vice President of Security On Campus, Inc., the national
non-profit organization set up by the Clery family that is devoted
to assisting the victims of violence on college campuses and to im-
proving campus security. Among the problems discussed were a
lack of strong enforcement by the Justice Department and the De-
partment of Education, the disparities in reporting statistics
through the Clery Act and the Pennsylvania state law on this sub-
ject, and the incompleteness of the list of reportable crimes under
the Clery Act.

HEDGE FUND AND SEC OVERSIGHT

As part of its oversight responsibilities to address and prevent
corporate fraud, the Committee examined the enforcement of in-
sider trading and corporate fraud regulations by the Department of
Justice and Securities and Exchange Commission (SEC) against
the hedge fund industry. Over the past few years, public attention
has focused on the activities of hedge funds—largely unregulated,
private investment pools of exclusive investors that buy and sell
stocks, bonds, derivatives, and other investment assets. Frequently
characterized as offering high risk and high returns, hedge funds
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have evolved into a dominant force in today’s marketplace. Indeed,
the Department of Treasury estimates that some 9,000 hedge funds
manage approximately $1 trillion in assets, an amount equal to
about 7% of total U.S. financial net worth.

The Committee scheduled a series of three hearings to assess
whether federal enforcement was effective in fighting possible ille-
gal insider trading and market manipulation by hedge funds. In its
first hearing on June 28, 2006, the Committee examined whether
hedge funds had conspired with so-called independent research an-
alysts in disseminating negative information about companies tar-
geted as part of an elaborate “short-selling” scheme. At this hear-
ing, the Committee also received testimony from a former SEC em-
ployee, Gary Aguirre, who alleged that his attempts to investigate
one of the nation’s largest hedge funds was thwarted by his super-
visors at SEC when he focused his inquiry on a high-profile Wall
Street executive with powerful political ties. The Committee’s sec-
ond hearing on September 26, 2006 examined alarming reports
that possible criminal insider trading was on the rise. This hearing
came on the heels of a study showing increased trading activity in
the days and weeks before major corporate mergers (over $1 billion
or more in value) became public over the past year. After hearing
testimony from federal enforcement officials and industry experts
about existing challenges facing the prosecution of insider trading
cases, Chairman Specter began drafting legislation aimed at
strengthening criminal enforcement actions in these matters and to
protect investors from fraud.

At the third and final hearing, the Committee heard testimony
from the Department of Justice and State Attorney General Rich-
ard Blumenthal regarding the Chairman’s proposed draft legisla-
tion, titled the “Criminal Misuse of Material Non-Public Informa-
tion and Investor Protection Act of 2006.” During the hearing, the
Committee also heard follow-up testimony on the allegations raised
by former SEC employee Gary Aguirre during the Committee’s first
hearing in June 2006. Following that hearing, the Committee had
conducted an extensive joint investigation with the Senate Finance
Committee concerning Mr. Aguirre’s allegations. The Committee in-
tends to submit more detailed findings regarding this matter at a
later time.

THE NATIONAL FOOTBALL LEAGUE AND THE SPORTS BROADCASTING
ACT

The Committee examined the joint sale of the rights to televise
games by the members of professional sports leagues, in particular
the member teams of the National Football League (NFL). On No-
vember 14, 2006, the Committee held a hearing on two recent ex-
amples of the exercise of market power by the NFL. In November
2004, the NFL accepted $3.5 billion from DirecTV, a satellite tele-
vision provider, for the exclusive right to carry the “NFL Sunday
Ticket,” a package of all NFL games played on Sunday afternoons,
for five years. The NFL member teams authorized the NFL to con-
tract on their behalf for the sale of rights to DirecTV. Each NFL
member team has agreed with the other NFL teams not to compete
in the sale of such rights. DirecTV’s “Sunday Ticket” is the only
way viewers are guaranteed to see the Sunday afternoon game of
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their choice regardless of where they reside. Critics have argued
that the exclusive nature of the NFL’s deal with DirecTV makes
the cost of viewing games included in the “Sunday Ticket” package
more expensive.

The joint sale of television rights by the member teams of the
NFL has previously been found to violate Section 1 of the Sherman
Act. In United States v. NFL,3 the Eastern District of Pennsylvania
concluded that an agreement among NFL member teams to jointly
sell the rights to broadcast their games to CBS violated the anti-
trust laws. Prior to 1961 when the NFL member teams entered the
joint agreement, each member team individually negotiated and
sold the television rights to its games. The court concluded that,
“by agreement, the member clubs of the League have eliminated
competition among themselves in the sale of television rights to
their games.” 4

Congress reversed the decision in United States v. NFL when it
enacted the Sports Broadcasting Act, legislation that was reported
by the Judiciary Committee. The Act provides that the antitrust
laws shall not apply to any agreement among the member teams
of a professional sports league to jointly sell “sponsored telecasting”
of their games.®? Over the years, the NFL and other sports leagues
have argued that the antitrust exemption contained in the Sports
Broadcasting Act protects their dealings with subscription tele-
vision service providers, including satellite and cable providers.

The legislative history, however, indicates that Congress did not
intend for this legislation to apply to subscription television. The
Antitrust Subcommittee of the House Judiciary Committee issued
a report on the legislation specifically stating that “[t]he bill does
not apply to closed circuit or subscription television.”® In addition,
at the Subcommittee’s hearing on the bill, then-NFL Commissioner
Pete Rozelle conceded on the record that the bill “cover[ed] only the
free telecasting of professional sports contests, and does not cover
pay T.V.”7 Thus, the Sports Broadcasting Act does not exempt the
NFL’s deal with DirecTV from antitrust scrutiny.

The hearing also examined the NFL’s conduct with respect to the
NFL Network. The National Football League founded and owns the
NFL Network, which provides in-depth coverage of the NFL. Begin-
ning Thanksgiving Day, the NFL Network offered a package of
eight high-profile football games. Viewers were able to see their
local teams play, but had to turn to the NFL Network to see any
of the eight games in which no local team was playing. The NFL
reportedly asked for a 250 percent increase in monthly license fees
for the eight games. In addition, the NFL insisted that program-
ming distributors carry the NFL Network games as part of their
“basic” service tier, not just premium tiers. Since programming dis-
tributors pay for programming on a per subscriber basis, this re-
quirﬁment significantly increases the cost of carrying the NFL Net-
work.

3196 F. Supp. 445 (E.D. Pa. 1961).

41d. at 447.

515 U.S.C. §1291 (2004).

6 Telecasting of Professional Sports Contests: Hearing Before the Antitrust Committee of the
House Committee on the Judiciary on H.R. 8757, 87th Cong. 1st Sess. At 4 (Sept. 13, 1961).

71d. At 36.
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A number of cable television providers, including Time Warner
and Cablevision, have refused to pay the increased price and have
decided not to carry the NFL Network. Another major provider,
Comcast, agreed to carry the network for one year, but then report-
edly plans to carry it on a premium sports tier only.8 Because ei-
ther Time Warner or Comcast dominates the cable television mar-
ket in many areas of the country, cable subscribers nationwide may
not be able to view the NFL Network games either now or in the
future. But two major satellite providers, DISH Network and
DirecTV, and numerous smaller cable providers have decided to
carry the network.

The agreement by the member teams of the NFL to sell jointly
the opportunity to carry the NFL Network implicates the antitrust
laws in the same way that the NFL’s “Sunday Ticket” deal with
DirecTV does. The NFL member teams appear to have agreed to
restrict output and increase the price of NFL football telecasts by
jointly selling the NFL Network games as a package.

At the hearing, the NFL and DirecTV both testified that con-
sumers had benefited from Sunday Ticket and the NFL Network.
Mr. Jeffrey Pash, the Executive Vice President and General Coun-
sel of the NFL argued that, by operating jointly, the league pro-
duces a product—professional football—that its members could not
produce acting independently. Mr. Pash also pointed out that
DirecTV had expanded the number of games available to viewers.
Daniel M. Fawcett, Executive Vice President, Business and Legal
Affairs and Programming Acquisition at DirecTV testified that hav-
ing the exclusive rights to “Sunday Ticket” had enabled DirecTV to
compete, and thereby increase competition and consumer choice, in
the market for subscription television. However, Time Warner
Cable and Professor Roger Noll of Stanford University testified re-
garding the negative impact of arrangements such as the Sunday
Ticket and NFL Network on consumers. Mr. Landel Hobbs, the
Chief Operating Officer of Time Warner testified that the NFL had
used their market power to significantly increase the cost of car-
rying professional football games. Mr. Hobbs urged the Committee
to consider repealing the Sports Broadcasting Act to prevent the
NFL and other professional sports leagues from abusing their mar-
ket power. Professor Noll characterized the NFL’s decision to air
eight professional football games exclusively on the NFL Network
as a “profit-enhancing reduction in output.” Professor Noll urged
the Committee to consider sunsetting the Sports Broadcasting Act
over a period of five years.

At an additional hearing on December 7, 2006, David Cohen, the
Executive Vice President of Comcast urged the Committee to con-
sider conditioning the antitrust exemption in the Sports Broad-
casting Act on leagues making their television rights available on
a non-exclusive basis. At the conclusion of this hearing, Chairman
Specter committed to introducing legislation amending the Sports
Broadcasting Act in a way that would prevent the NFL and other
professional sports leagues from exercising excessive market power
in the market for television rights.

81t is unclear, however, whether Comcast is allowed to do that under its contract with the
network.
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OVERSIGHT OF THE JUSTICE DEPARTMENT’S CIVIL RIGHTS DIVISION

The Committee held an oversight hearing regarding the Justice
Department’s Civil Rights Division on November 16, 2006. Wan
Kim, the Assistant Attorney General for Civil Rights, was the pri-
mary witness. The Committee also heard from several outside ex-
perts and former Division officials, including Michael Carvin, Part-
ner, Jones Day; Theodore Shaw, Director-Counsel and President of
the NAACP Legal Defense and Educational Fund, Inc.; Robert
Driscoll, Partner, Alston & Bird; and Joseph Rich, Director, Fair
Housing and Community Development at the Lawyers’ Committee
for Civil Rights Under Law.

The hearing explored several media reports questioning whether,
since 1999, the Division had been pursuing fewer cases of discrimi-
nation against African Americans, whether the division’s hiring
process had become more partisan, and whether the recommenda-
tions of the career staff have been ignored and overruled by the po-
litical appointees in the “front office” of the CRD.

In his testimony, Assistant Attorney General Wan Kim stated
that he welcomed congressional involvement. He sought to refute
the media criticisms by praising the work of the Division and de-
tailing its successes. He acknowledged that the Division had
changed some hiring practices, but he clarified that the changes
applied only to the honors program, through which the Division re-
cruits attorneys fresh from law school. Kim explained that the Di-
vision had not significantly altered its hiring process for estab-
lished attorneys and emphasized, “[Ildeology is not a factor in my
hiring process.” He assured the Committee that the Justice Depart-
ment’s Civil Rights Division hired only “talented lawyers” who
“share a commitment for the work that we do in the division.”

Chairman Specter challenged Kim concerning several voting-
rights decisions, in which the Civil Rights Division declined to ob-
ject to a Georgia voter ID law that was later ruled unconstitutional
by a federal court. Kim explained that Congress had not granted
the Division the power to object to Georgia’s voter ID law and em-
phasized that partisanship was not involved in the decision. Rank-
ing Member Leahy and Senator Schumer criticized Kim for failing
to investigate various election scandals. When Kim responded that
prosecuting election fraud had been vested in the Criminal Divi-
sion, not the Civil Rights Division, Ranking Member Leahy and
Senaitm("1 Schumer encouraged the Civil Rights Division to become
involved.
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III. NOMINATIONS

The Committee on the Judiciary conducted 35 nominations hear-
ings during the 109th Congress, including hearings for two Su-
preme Court nominees and one for the Attorney General nominee.
The Committee reported out two Supreme Court nominees, 19
court of appeals nominees, and 48 district court nominees, as well
as a number of executive branch nominees. With respect to Article
IIT judges, the 109th Congress confirmed two Supreme Court Jus-
tices, 16 court of appeals judges, 35 district court judges and one
judge for the Court of International Trade. As of the filing of this
report, the vacancy rate for court of appeals judges stands at 8.4%,
that of district court judges is 5.5%, and the overall vacancy rate
for Article III judges is 6.0%.

A. NOTABLE JUDICIAL NOMINATIONS
1. UNITED STATES SUPREME COURT

NOMINATION OF JOHN G. ROBERTS, JR., TO BE CHIEF JUSTICE OF THE
UNITED STATES

Justice Sandra Day O’Connor’s announcement, on July 1, 2005,
that she would retire from the Supreme Court upon the confirma-
tion of her replacement ended the Court’s longest period of con-
tinuity since 1823. The Supreme Court’s membership had not
changed since 1994, when Justice Breyer was confirmed.

Eighteen days after Justice O’Connor’s announcement, President
Bush nominated John G. Roberts Jr., a judge on the U.S. Court of
Appeals for the District of Columbia, to fill her seat. Chief Justice
Roberts had a stellar resume, having graduated Harvard College
summa cum laude and Harvard Law School magna cum laude and
clerking for Judge Friendly of the Court of Appeals for the Second
Circuit and next then-Associate Justice William Rehnquist.

Following his clerkships, Chief Justice Roberts served as a Spe-
cial Assistant to the Attorney General and then as an Associate
White House Counsel from 1982 to 1986. He moved to private prac-
tice in 1986, becoming an associate at the Washington, DC law
firm of Hogan & Hartson. Three years later, he returned to public
service as Deputy Solicitor General in President George H.W.
Bush’s administration.

In 1992, President George H.W. Bush nominated Chief Justice
Roberts to the U.S. Court of Appeals for the District of Columbia.
The Senate, however, did not act on the nomination, and he re-
turned to Hogan & Hartson where he headed the firm’s appellate
practice, arguing 39 cases before the U.S. Supreme Court and es-
tablishing himself as one the nation’s leading appellate advocates.

In 2001, President George W. Bush nominated Chief Justice Rob-
erts to the U.S. Court of Appeals for the District of Columbia. The
Democratic-controlled Senate did not vote on the confirmation. On
January 7, 2003, President Bush re-nominated Chief Justice Rob-
erts for the U.S. Court of Appeals for the District of Columbia. He
was approved by the Senate under unanimous consent on May 8,
2003. He was serving in this capacity when President Bush nomi-
nated him to the Supreme Court.
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Just days before John Roberts’s confirmation hearings were to
begin, Chief Justice Rehnquist passed away, leaving two vacancies
on the Court. On September 6, 2005, President Bush withdrew
Judge Roberts’ nomination to be Associate Justice and nominated
him to be Chief Justice of the United States.

Confirmation hearings began on September 12, 2005 and lasted
4 days. Senators and the Chief Justice made opening statements
on the first day in the historic Russell Caucus Room. The hearing
then moved to the Senate Central Hearing Room for questioning.
Two rounds of questioning ensued, consuming the second and third
day of the hearing. Following the second round, six Democratic
Senators asked for an additional round of questioning, and the
Chairman granted their request. Once the third round of ques-
tioning was completed, the Committee followed established prece-
dent and moved under Senate rule XXVI into closed session to re-
view the FBI’s report on Judge Roberts. Both the Chairman and
Ranking Member agreed that there was nothing disqualifying in
the report. The fourth day concluded with the testimony of the
American Bar Association, as well as 30 other witnesses. The ABA
found Judge Roberts to be “unanimously well-qualified” for the po-
sition of Chief Justice of the United States. The remaining wit-
nesses were split between those who supported the nomination,
and those who opposed it. These witnesses ranged from former col-
leagues of Chief Justice Roberts to the heads of prominent interest
groups.

Over the course of the hearing, Senators asked Chief Justice
Roberts 673 questions. He was asked 490 questions on the first two
days alone. This is well beyond the number of questions posed to
either Justice Ginsburg (384) or Justice Breyer (355) during the en-
tirety of their respective confirmation hearings. These questions fo-
cused primarily on Roberts’ view of the role of the federal govern-
ment, his thoughts on the right to privacy and his commitment to
stare decisis. The Committee exhaustively reviewed the Chief Jus-
tice’s writings—everything from articles he wrote for his high
school newspaper to his most recent opinions as a judge on the U.S.
Court of Appeals for the District of Columbia. The Committee also
examined past confirmation hearings for a number of prior Su-
preme Court nominations and discussed the acceptable scope for
both questions and responses.

During the two and a half months between his original nomina-
tion and his confirmation as Chief Justice, the Committee received
over 100,000 pages of documents. Many news agencies warned of
a “circus-like atmosphere” because this was the first Supreme
Court nomination since the rise of the Internet and around-the-
clock news. However, the hearings went very smoothly with no dis-
turbances.

One week after the conclusion of the confirmation hearings, the
Committee favorably reported Judge Roberts’ nomination to the
Senate floor by a vote of 13-5, with the Committee’s 10 Repub-
licans, Ranking Member Leahy, and Senators Kohl and Feingold
supporting Judge Roberts. The nomination was debated on the
Senate floor for four days, and on September 29, 2005, Chief Jus-
tice Roberts was confirmed by a vote of 78-22.
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NOMINATION OF HARRIET E. MIERS, TO BE ASSOCIATE JUSTICE OF THE
UNITED STATES SUPREME COURT

On October 3, 2005, President Bush nominated White House
Counsel Harriet Miers to fill the vacancy left by Justice O’Connor’s
retirement from the Court.

Following the nomination, the Committee began preparation for
her confirmation hearing, reviewing thousands of pages of govern-
ment documents, articles, cases, and speeches written by or involv-
ing Ms. Miers. Later that month, before hearings could commence,
the President withdrew the nomination.

NOMINATION OF SAMUEL A. ALITO, JR., TO BE ASSOCIATE JUSTICE OF
THE UNITED STATES SUPREME COURT

On October 31, 2005, the President announced the nomination of
Samuel A. Alito, Jr., a judge on the U.S. Court of Appeals for the
Third Circuit, to fill Justice Sandra Day O’Connor’s seat.

Justice Alito had devoted nearly the entirety of his career to
serving the public. After graduating from Princeton University,
where he participated in the ROTC program, and Yale Law School,
where he won awards for best moot court argument and best con-
tribution to the Yale Law Journal, Justice Alito served active duty
in the U.S. Army in Fort Gordon, Georgia. From 1976 to 1977, Jus-
tice Alito served as a law clerk to the Honorable Judge Leonard I.
Garth of the U.S. Court of Appeals for the Third Circuit. He then
served for four years as an Assistant U.S. Attorney for the District
of New Jersey, four years as Assistant to the United States Solic-
itor General, and two years as a Deputy Assistant Attorney Gen-
eral in the Office of Legal Counsel at the Department of Justice.

In his roles in both the Office of Legal Counsel and the Office
of the Solicitor General, Justice Alito was exposed to and provided
legal advice on virtually every type of case on the Supreme Court’s
docket. In 1987, after his service in the Office of Legal Counsel, he
returned to New Jersey, where he served for three years as the
U.S. Attorney for the District of New Jersey.

In 1990, President George H.W. Bush nominated Alito to serve
as a judge on the U.S. Court of Appeals for the Third Circuit. On
April 27, 1990, the Senate unanimously confirmed his nomination.
Justice Alito’s fifteen-year tenure on the Third Circuit was longer
than that of any of the current members of the Supreme Court
prior to nomination. He was serving in this capacity in 2005 when
the President nominated him to be an Associate Justice on the Su-
preme Court.

The Judiciary Committee reviewed tens of thousands of pages of
documents from Justice Alito’s extensive career, including the 4800
cases in which Justice Alito participated as an appellate judge; gov-
ernment documents from Alito’s service in the Office of Legal
Counsel and the Solicitor General’s Office, 46 briefs and petitions
from cases Alito handled before the Supreme Court; 34 briefs from
cases that Alito handled before the Courts of Appeals, and 43 arti-
cles and speeches Alito had authored.

The hearings on Justice Alito’s nomination were held over five
days beginning January 9, 2006. On the first day, Senators each
had approximately ten minutes to give opening statements. The
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nominee was then introduced by Senator Frank Lautenburg and
former Governor of New Jersey Christie Todd Whitman. Senator
Jon Corzine also sent a letter of introduction. Justice Alito offered
a brief opening statement.

Over the course of the hearings, the nominee was questioned for
nearly 18 hours, and answered more than 650 questions—over 97%
of the questions asked. By comparison, Chief Justice Roberts, Jus-
tice Breyer, and Justice Ginsburg, each answered a smaller per-
centage of the questions posed to them during their confirmation
hearings-89%, 82%, and 80%, respectively. Also, on January 12,
2006, Justice Alito appeared before the Committee in a closed ses-
sion, pursuant to rule XXVI of the Standing Rules of the Senate.

Throughout the hearings, the Committee carefully and thor-
oughly questioned Justice Alito on his background, qualifications,
integrity, and judicial temperament. The Committee investigated
concerns raised about Justice Alito’s recusal practices in cases in-
volving mutual funds and his apparent past membership in a
group known as the Concerned Alumni of Princeton. The Com-
mittee scrutinized Justice Alito’s commitment to the separation of
powers, equal justice under the law, due process, judicial restraint,
and stare decisis. Justice Alito explained that he approaches every
legal issue with a fair and open mind.

In addition to Justice Alito’s testimony, the Committee heard the
testimony of an additional 32 witnesses. Among these witnesses
were a representative of the American Bar Association, which
unanimously awarded Justice Alito’s its highest rating of well
qualified, fellow judges on the Third Circuit, former law clerks, dis-
tinguished academics, and representatives from outside interest
groups.

Written questions to the nominee were submitted within 24
hours of the hearings’ close by Ranking Member Leahy and Sen-
ators Kennedy, Biden, Schumer, Durbin, and Coburn. Ranking
Member Leahy also submitted questions on behalf of Senator
Levin. An Executive Business Meeting scheduled for January 17
was delayed by one week when Committee Democrats exercised
their right to hold over the nomination by one week. On January
20, Justice Alito returned answers to the post-hearing written
questions.

On January 24, the Committee voted 10-8 to report the nomina-
tion with a favorable recommendation. Voting in favor of the nomi-
nation were Chairman Specter and Senators Hatch, Grassley, Kyl,
DeWine, Sessions, Graham, Cornyn, Brownback, and Coburn. Vot-
ing against the nomination were Ranking Member Leahy and Sen-
ators Kennedy, Biden, Kohl, Feinstein, Feingold, Schumer, and
Durbin. On January 31, 2006, Justice Alito was confirmed by a
vote of 58—42 by the United States Senate. He was sworn in on the
same day by President Bush.
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2. UNITED STATES COURTS OF APPEALS

TERRENCE W. BOYLE, UNITED STATES COURT OF APPEALS FOR THE
FOURTH CIRCUIT

President Bush re-nominated Terrence W. Boyle of North Caro-
lina to the United States Court of Appeals for the Fourth Circuit
September 5, 2006. This was the sixth time he was so nominated.

Judge Boyle received a B.A. with honors from Brown University
in 1967 and a J.D. from the American University Washington Col-
lege of Law in 1970. Following law school, Judge Boyle began his
legal career working as Minority Counsel to the House Sub-
committee on Housing, Banking, and Currency. He later served as
Legislative Assistant to United States Senator Jesse Helms before
entering private practice in 1974. From 1974-1976, Judge Boyle
was an associate at LeRoy, Wells, Shaw, Hornthal & Riley before
being promoted to partner at the firm.

In 1984, President Reagan nominated Judge Boyle to the United
States District Court for the Eastern District of North Carolina.
Judge Boyle was unanimously confirmed on April 24, 1984. Judge
Boyle has served on the federal bench for over 20 years, including
serving as chief judge for seven years and frequently sitting by des-
ignation on the Fourth Circuit.

Judge Boyle’s nomination to the Fourth Circuit was strongly op-
posed by the Minority, whose leadership threatened to filibuster
the nomination on the floor. In May 2006, after the nomination had
been reported out of Committee, ethics allegations arose concerning
Judge Boyle’s participation in cases involving corporations in which
he owned stock. Committee staff investigated the allegation by ex-
tensively interviewing Judge Boyle about the matter, and the judge
wrote a letter to Chairman Specter and Majority Leader Frist ex-
plaining his involvement. While Judge Boyle did admit to having
participated in cases in which he held an interest in one of the liti-
gants, there was no evidence of self-enrichment. During his hear-
ing, some Committee Members suggested that Judge Boyle had a
high reversal rate, but upon further examination by Committee
staff, it was determined that his reversal rate was below average
for federal judges. His nomination was also opposed by some out-
side groups including disability groups, minority groups, women’s
groups, and several law enforcement organizations. Most of these
groups questioned the soundness of his rulings in a number of
cases of particular interest to their constituencies.

Judge Boyle was first nominated to the Court of Appeals for the
Fourth Circuit in 1991, during the 102nd Congress. No action was
taken on his nomination at that time. On May 9, 2001, during the
107th Congress, Judge Boyle was again nominated to the Court of
Appeals for the Fourth Circuit, and he has been re-nominated in
every subsequent Congress. Because former Senator John Edwards
refused to return a blue slip? on the nomination, a hearing was not
held on the nomination until March 3, 2005, during the 108th Con-

9When the Senate receives a judicial nomination, the Chairman issues so-called “blue slips”
to the nominee’s home state Senators. These documents solicit the views of the Senators on the
nomination. When Senators return a blue slip to the Chairman, they may indicate their support
or opposition to the nomination. The weight afforded negative or unreturned blue slips has al-
ways been significant, though the precise impact has varied over the years.
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gress. Judge Boyle’s nomination was later reported out of Com-
mittee by a party line vote on June 16, 2005. No floor action was
taken on his nomination on the floor. His nomination was returned
to the President on August 3, 2006, and he was re- nominated on
September 5, 2006 without Committee action being taken before
being returned again by the Senate on September 29, 2006. The
nomination was resubmitted on November 15, 2006 and returned
on December 9 at the end of the Congress.

JANICE ROGERS BROWN, UNITED STATES COURT OF APPEALS FOR THE
DISTRICT OF COLUMBIA

President Bush re-nominated Janice Rogers Brown of California
to the United States Court of Appeals for the District of Columbia
on February 14, 2005. This was the second time she was nominated
to that court.

Judge Brown received her B.A. from California State University
in 1974. In 1977, she received her J.D. from the University of Cali-
fornia, Los Angeles, School of Law. In 2004, she received an LL.M.
from the University of Virginia School of Law. Following her grad-
uation from U.C.L.A. law school, Judge Brown began her legal ca-
reer as a deputy legislative counsel in the State of California Legis-
lative Counsel Bureau, where for two years she assisted the legisla-
ture with bill drafting and provided legal advice on questions relat-
ing to proposed legislation. She then became a deputy attorney
general in the California Attorney General’s office, first in the
criminal division, then in the civil division. While in the Civil Divi-
sion, Government Section, of the Attorney General’s Office, Judge
Brown represented constitutional officers and other high ranking
state officials. Her responsibilities included administrative hearings
and general civil litigation ranging from contract disputes to polit-
ical law violations to major class action suits.

In 1987, Judge Brown left the Attorney General’s office to be-
come the Deputy Secretary and General Counsel for the State of
California Business, Transportation and Housing Agency, where
she supervised state business and regulatory departments. She also
chaired the White Collar Crime Task Force, an informal working
group designed to improve investigation and prosecution of major
fraud cases. Judge Brown entered private practice in 1990 when
she joined the law firm of Nielsen, Merksamer, Parinello, Mueller
& Naylor as a senior associate. She practiced in the government
law section, specializing in areas related to energy, environment,
and managed health care. She returned to public service in 1991,
when she accepted a position as Legal Affairs Secretary to Gov-
ernor Pete Wilson of California. In that capacity, she provided the
governor and members of his cabinet and senior staff with advice
concerning litigation, legislation, and the legal implications of pro-
posed policies. In 1994, Governor Wilson appointed Judge Brown to
the California Court of Appeal, Third District, as an associate jus-
tice.

Two years later, Governor Wilson elevated her to the California
State Supreme Court. Judge Brown’s nomination was surrounded
by considerable controversy. Opponents of the nomination objected
to rulings she made in certain cases and strongly objected to color-
ful statements she had made in public speeches. Her critics argued
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that some of these speeches reflected views “out of the mainstream”
of legal thought. Judge Brown noted that, especially when speaking
to students, she often took provocative positions to spark debate.
Later, at her hearing, she stated, “in making a speech to that kind
of audience, I'm really trying to stir the pot a little bit, to get peo-
ple to think, to challenge them a little bit, and so that’s what that
speech is designed to do.” Although the nomination was not for a
position in the circuit of her home state of California, both Senator
Feinstein and Senator Boxer opposed the nomination.

Judge Brown was first nominated for this seat in the 108th Con-
gress on July 25, 2003, but her nomination was filibustered when
a motion to invoke cloture failed on November 14, 2003. Because
a hearing had already been conducted during the 108th Congress
(on October 22, 2003), no hearing was scheduled during the 109th
Congress. The nomination was favorably reported out of Committee
by a vote of 10 to 8 on April 21, 2005, but was expected to be fili-
bustered again when it came to the floor. The so-called “Gang of
14” agreement concerning judicial filibusters was announced on
May 23, 2005. The document, appended to this report, ensured that
cloture would be invoked on this nomination and Judge Brown was
confirmed by the Senate by a vote of 56 to 43 on June 8, 2005.

MICHAEL A. CHAGARES, UNITED STATES COURT OF APPEALS FOR THE
THIRD CIRCUIT

President Bush nominated Michael A. Chagares of New Jersey to
be a judge on the United States Court of Appeals for the Third Cir-
cuit on January 25, 2006.

Judge Chagares received his B.A. from Gettysburg College in
1984 and his J.D. with honors from Seton Hall School of Law in
1987. While at Seton Hall, he served as an editor of the law review.
After law school, Judge Chagares clerked for the Honorable Morton
I. Greenberg on the United States Court of Appeals for the Third
Circuit. After his clerkship, he entered private practice as an asso-
ciate with McCarter & English in 1988.

In 1990, Judge Chagares joined the United States Attorney’s Of-
fice for the District of New Jersey. As an assistant United States
attorney, he mainly practiced civil litigation, handling discrimina-
tion, civil rights, regulatory, and constitutional cases. In 1999,
Judge Chagares became Chief of the Civil Division of the United
States Attorney’s Office. A significant portion of his practice was at
the appellate level. During this stage of his career, he argued over
100 cases before the Third Circuit. In 2004, he returned to private
practice when he became a partner at Cole, Schotz, Meisel, Forman
& Leonard.

On March 14, 2006, the Committee held a hearing on Judge
Chagares’ nomination. On March 30, 2006, the Committee reported
Judge Chagares’ nomination favorably by voice vote. The Senate
confirmed him on April 4, 2006 by a unanimous vote of 98-0.

NEIL M. GORSUCH, UNITED STATES COURT OF APPEALS FOR THE
TENTH CIRCUIT

President Bush nominated Neil M. Gorsuch of Colorado to the
United States Court of Appeals for the Tenth Circuit on May 10,
2006.



72

Judge Gorsuch received his B.A., with honors, from Columbia
University in 1988 and his J.D., with honors, from Harvard Law
School in 1991. He received a doctorate in legal philosophy from
Oxford University in 2004. Following his 1991 graduation from law
school, Judge Gorsuch served as a law clerk to Judge David B.
Sentelle of the United States Court of Appeals for the District of
Columbia. Between 1993 and 1994, he served as a law clerk to Jus-
tices Byron White and Anthony Kennedy. In 1995, Judge Gorsuch
joined the law firm of Kellogg, Huber, Hansen, Todd, Evans &
Figel, P.L.L.C. as an associate. He joined the partnership in 1998.
In 2005, Judge Gorsuch joined the United States Department of
Justice as Principal Deputy Associate Attorney General. A hearing
was held on the nomination on June 21, 2006 and it was favorably
reported out of Committee by voice vote on July 13, 2006. Judge
Gorsuch was confirmed by the Senate by voice vote on July 20,
2006.

RICHARD A. GRIFFIN, UNITED STATES COURT OF APPEALS FOR THE
SIXTH CIRCUIT

President Bush re-nominated Richard A. Griffin of Michigan to
be a judge on the United States Court of Appeals for the Sixth Cir-
cuit on January 7, 2003. This was the third time he was nominated
to that court.

Judge Griffin received a B.A., magna cum laude, from Western
Michigan University Honors College in 1973 and a J.D. from Uni-
versity of Michigan Law School in 1977. Following law school,
Judge Griffin spent eleven years in the private practice of law, first
as an associate at Williams, Coulter, Cunningham, Davison & Read
from 1977-1981, then as a partner from 1981-1985. In 1985, Judge
Griffin founded the firm Read & Griffin, in Traverse City, Michi-
gan. While in private practice, Judge Griffin specialized in auto-
mobile negligence, premises liability, products liability, and em-
ployment law. In 1988, Judge Griffin was elected to the Michigan
Court of Appeals. Judge Griffin was elected to retain his seat in
1996 and again in 2002.

Judge Griffin was first nominated to the Sixth Circuit on June
26, 2002 during the 107th Congress. At that point, no action was
taken. Judge Griffin was re-nominated on January 7, 2003. He had
a hearing on June 16, 2004. The nomination was reported out of
Committee on July 20, 2004, by a vote of 10-9. On the floor, the
nomination was filibustered when a motion to invoke cloture failed
on July 22, 2004. Although no substantive objections were raised
with respect to Judge Griffin’s nomination, it did encounter opposi-
tion stemming from a long running dispute between the Adminis-
tration and home state senators with respect to the staffing of the
federal bench in Michigan.

President Bush again re-nominated Judge Griffin on February
14, 2005. Because a hearing had already been held in the previous
Congress (on June 16, 2004), the Committee did not hold a second
hearing on the nomination. On May 26, 2005, the Committee re-
ported Judge Griffin’s nomination favorably by voice vote. The Sen-
ate confirmed his nomination by a vote of 95-0 on June 9, 2005.
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THOMAS B. GRIFFITH, UNITED STATES COURT OF APPEALS FOR THE
DISTRICT OF COLUMBIA

President Bush re-nominated Thomas Griffith of Utah to be a
judge on the United States Court of Appeals for the District of Co-
lumbia Circuit on February 14, 2005. This was the second time the
was nominated to that position.

Judge Griffith graduated summa cum laude from Brigham Young
University in 1978 and earned his J.D. from the University of Vir-
ginia School of Law in 1985. Following graduation from law school,
Mr. Griffith became an associate with the law firm of Robinson,
Bradshaw, and Hinson in Charlotte, North Carolina. In 1989, he
joined the Washington, D.C. law firm of Wiley, Rein, and Fielding
as an associate. He was elected to the partnership of that firm in
1993.

In 1995, the United States Senate, by a unanimous resolution
sponsored by the Republican and Democratic Leaders, appointed
Mr. Griffith to the non-partisan position of Senate Legal Counsel
of the United States, an office he held until 1999. As the chief legal
officer of the United States Senate, Mr. Griffith represented the
Senate, its committees, Members, officers, and employees in litiga-
tion relating to constitutional powers and privileges and advised
committees about investigatory powers and procedures. Mr. Grif-
fith represented the institutional interests of the Senate in numer-
ous investigations, during the impeachment trial of President Clin-
ton, and in the litigation concerning the line-item veto, which re-
sulted in two landmark decisions by the United States Supreme
Court. Following his service as Senate Legal Counsel, Mr. Griffith
returned to Wiley, Rein, and Fielding in 1999. In 2000, Mr. Griffith
left Washington, D.C. to serve as Assistant to the President and
General Counsel of Brigham Young University (BYU).

Three issues emerged during pendency of the Griffith nomination
for which he was attacked: (1) his failure to pay his DC bar dues
during his service as Counsel to the United States Senate; (2)
whether he was engaged in the unauthorized practice of law by
working as Bringham Young University’s General Counsel without
being admitted to the Utah bar; and (3) his views on Title IX.
Many Members of the Senate recalled Judge Griffith’s exemplary
service as Counsel to the United States Senate during the impeach-
ment proceedings for President Clinton. Five past presidents of the
Utah bar wrote to the Judiciary Committee explaining that in their
opinion, Judge Griffith had conducted himself appropriately during
his service as General Counsel to BYU.

Judge Griffith was first nominated during the 108th Congress,
on May 10, 2004. A hearing was held on the Griffith nomination
on November 16, 2004. The Committee did not convene any execu-
tive business meetings after the hearing, so the nomination was
not reported to the floor during the 108th Congress. The nomina-
tion was returned to the President on December 8, 2004. When
Judge Griffith was re-nominated in the 109th Congress, a second
hearing was held on March 8, 2005. The nomination was reported
out of Committee on April 14, 2005 by a vote of 14 to 4, and he
was confirmed by the Senate on June 14, 2005 by a vote of 73 to
24,
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THOMAS MICHAEL HARDIMAN, UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

President Bush nominated Thomas Michael Hardiman to be a
judge on the United States Court of Appeals for the Third Circuit
on September 13, 2006.

Judge Hardiman received his B.A. from the University of Notre
Dame in 1987, where he was a Notre Dame Scholar, and his J.D.
from Georgetown University Law Center in 1990. At Georgetown,
he was an Associate Editor and the Notes & Comment Editor of
the Georgetown Law Journal. After law school, Judge Hardiman
joined the Washington, D.C. office of Skadden, Arps, Slate,
Meagher & Flom as a litigation associate. In 1992, Judge
Hardiman joined the litigation group of Cindrich & Titus in Pitts-
burgh, which later became Titus & McConomy. In 1996, he was
elected partner. As a partner, Judge Hardiman had an active civil
and criminal litigation practice in federal and state courts. His di-
verse practice included cases involving real estate, injunctions, civil
rights, securities, constitutional law, taxation, and non-competitive
agreements. In 1999, Judge Hardiman joined the law firm of Reed
Smith as a partner.

In 2003, President Bush nominated Judge Hardiman to be a U.S.
District Judge for the Western District of Pennsylvania. The Sen-
ate confirmed Judge Hardiman by voice vote on October 22, 2003.

A hearing was held on Judge Hardiman’s nomination to the
Third Circuit on November 14, 2006. No further action was taken
on his nomination in the 109th Congress.

WILLIAM JAMES HAYNES, II, UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

President Bush re-nominated William Haynes of Virginia to be
a judge on the United States Court of Appeals for Fourth Circuit
on September 5, 2006. This was the third time he was nominated
to that position.

Mr. Haynes graduated Phi Beta Kappa and Omicron Delta
Kappa from Davidson College in 1980. He received a J.D. from
Harvard Law School in 1983. After law school, Mr. Haynes clerked
for the Honorable James B. McMillan, United States District Judge
for the Western District of North Carolina. He then spent four
years as an officer in the United States Army. Following his honor-
able discharge from the Army, Mr. Haynes served as Counsel to
the Transition at the Department of Defense from January through
April of 1989 before becoming an associate in the Washington, D.C.
firm of Sutherland, Asbill and Brennan, where he handled anti-
trust regulation matters.

In November of 1989, Mr. Haynes returned to government serv-
ice, becoming the Special Assistant to the General Counsel of the
Department of Defense. In March of 1990, he was nominated by
President George H.W. Bush and confirmed unanimously by the
United States Senate to serve as the General Counsel of the De-
partment of the Army. Subsequent to this service, Mr. Haynes re-
turned to private practice as a partner in the Washington, D.C. law
firm of Jenner & Block where he worked from 1993 through 1996.
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From July of 1996 through January of 1999, Mr. Haynes was As-
sociate General Counsel and Staff Vice President for General Dy-
namics Corporation, and from 1997 through 1998 he also served as
General Counsel of General Dynamics Corporation’s Marine Group.
In May of 1999, he returned to the firm of Jenner & Block, again
as a partner. In 2001, he returned to government service when he
was nominated by President Bush and unanimously confirmed by
;c'he Senate to serve as General Counsel of the Department of De-
ense.

A great deal of controversy surrounded the nomination, chiefly
connected with policies adopted by the Department of Defense dur-
ing its conduct of the Global War on Terror. Specifically, opponents
of the nomination questioned the role Mr. Haynes played in devel-
oping detainee and interrogation policy and whether he sufficiently
consulted with uniformed military Judge Advocates General
(“JAG”) during this process. Several former JAG officers were sig-
natories to a letter opposing the nomination. Supporters of the
nomination, however, lauded Mr. Haynes’s service during chal-
lenging times and the Committee received letters from senior re-
tired military officers in support of the nomination.

Mr. Haynes was first nominated on September 29, 2003 during
the 108th Congress. A hearing was held on Mr. Haynes’ nomina-
tion on November 11 of that year. He was reported out of com-
mittee favorably but returned to the President at the end of the
Congress. During the 109th Congress, a second hearing on the
nomination was held on July 11, 2006. His nomination was re-
turned to the President on August 3, 2006. Mr. Haynes was re-
nominated on September 5, 2006, but the nomination was again re-
turned to the President on September 29, 2006. The nomination
was resubmitted on November 15, 2006 and returned on December
9 at the end of the Congress.

JEROME A. HOLMES, UNITED STATES COURT OF APPEALS FOR THE
TENTH CIRCUIT

President Bush nominated Jerome Holmes of Oklahoma to be a
judge on the United States Court of Appeals for the Tenth Circuit
on May 4, 2006. (He had previously been nominated to the District
Court, but that n