AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

SENATE

111-1

111TH CONGRESS
1st Session

{ ExEc. REPT.

PROTOCOL AMENDING THE CONVENTION BETWEEN THE
GOVERNMENT OF THE UNITED STATES OF AMERICA
AND THE GOVERNMENT OF THE FRENCH REPUBLIC
FOR THE AVOIDANCE OF DOUBLE TAXATION AND THE
PREVENTION OF FISCAL EVASION WITH RESPECT TO
TAXES ON INCOME AND CAPITAL (TREATY DOC. 111-4)

DECEMBER 1, 2009.—Ordered to be printed
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REPORT

[To accompany Treaty Doc. 111-4]

The Committee on Foreign Relations, to which was referred the
Protocol Amending the Convention between the Government of the
United States of America and the Government of the French Re-
public for the Avoidance of Double Taxation and the Prevention of
Fiscal Evasion with Respect to Taxes on Income and Capital,
signed at Paris on August 31, 1994, as Amended by the Protocol
signed on December 8, 2004, signed January 13, 2009, at Paris, to-
gether with a related Memorandum of Understanding, signed Jan-
uary 13, 2009 (the “Protocol”) (Treaty Doc. 111-4), having consid-
ered the same, reports favorably thereon with one declaration and
one condition, as indicated in the resolution of advice and consent,
and recommends that the Senate give its advice and consent to
ratification thereof, as set forth in this report and the accom-
panying resolution of advice and consent.
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I. PURPOSE

The purpose of the Protocol, along with the underlying treaty, is
to promote and facilitate trade and investment between the United
States and France. Principally, the Protocol would amend the exist-
ing tax treaty with France (the “Treaty” or “Convention”) in order
to eliminate withholding taxes on cross-border dividend and royalty
payments, establish a mandatory arbitration scheme for resolving
disputes between the parties to the treaty, prevent inappropriate
use of the treaty, as amended, by third-country residents, and fa-
cilitate the exchange of information between tax authorities in both
countries.

II. BACKGROUND

The United States has a tax treaty with France that is currently
in force, which was concluded in 1994. This Protocol is the second
protocol to the 1994 treaty. This Protocol was negotiated to mod-
ernize our relationship with France in the areas set forth above
and to update the 1994 treaty to better reflect U.S. and French do-
mestic law.

III. MAJOR PROVISIONS

A detailed article-by-article analysis of the Protocol may be found
in the Technical Explanation published by the Department of the
Treasury on November 10, 2009. In addition, the staff of the Joint
Committee on Taxation prepared an analysis of the Protocol, JCX-
49-09 (November 6, 2009), which was of great assistance to the
committee in reviewing the Protocol. A summary of the key provi-
sions of the Protocol is set forth below.

Mandatory Arbitration

The Protocol incorporates mandatory, binding arbitration in cer-
tain cases that the competent authorities of the United States and
France have been unable to resolve after a reasonable period of
time under the mutual agreement procedure. See Article X of the
Protocol which amends Article 26(5) of the Treaty. This arrange-
ment is largely consistent with the arbitration provisions included
in recent treaties negotiated with Canada, Germany, and Belgium,
although certain modifications were made that were intended to
address concerns expressed by the Senate during its approval of
the other treaties: First, the Protocol provides the opportunity for
taxpayer participation by providing information directly to the arbi-
tral panel through position papers. Second, the Protocol prohibits
both the United States and France from appointing an employee of
their respective tax administrations as a member of the panel. And,
finally, the Protocol does not prescribe a hierarchy of legal authori-
ties to which the arbitration board must adhere.

Taxation of Cross-Border Dividends and Royalty payments

The withholding tax rates under the Protocol would be the same
or lower than those in the existing treaty. The Protocol would re-
duce or eliminate source-country taxation of intercompany divi-
dends distributed by a company resident in one Contracting State
to a resident in the other Contracting State. See Article II of the
Protocol which amends Article 10 of the Treaty. The Protocol would
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also replace the existing treaty’s 5 percent limit on source-country
withholding tax on cross-border royalty payments with an exemp-
tion from source-country withholding tax on such payments, which
is consistent with the U.S. Model Treaty. See Article III of the Pro-
tocol which amends Article 12 of the Treaty.

Fiscally Transparent Entities

The Protocol would modernize the provisions of the Convention
relating to the treatment of fiscally transparent entities, such as
partnerships and certain trusts and estates. These changes would
achieve closer conformity with current U.S. treaty policy and re-
duce the high risks of double taxation in this area, given that coun-
tries take different views on when an entity is fiscally transparent.
The Protocol would also eliminate certain technical issues that
have prevented United States Regulated Investment Companies
and Real Estate Investment Trusts from claiming treaty benefits
through fiscally transparent entities. See Article I of the Protocol
which amends Article 4 of the Treaty; see also Article II of the Pro-
tocol which amends Article 10 of the Treaty.

Limitation on Benefits

The Protocol would strengthen the existing treaty’s “Limitation
of Benefits” provision and make it more consistent with current
U.S. tax treaty practice. The new provision is designed to address
“treaty shopping,” which is the inappropriate use of a tax treaty by
third-country residents. See Article XIV of the Protocol which
amends Article 30 of the Treaty.

Exchange of Information

The Protocol would replace the existing Convention’s tax infor-
mation exchange provisions with updated rules that are consistent
with current U.S. tax treaty practice. The Protocol would allow the
tax authorities of each country to exchange information relevant to
carrying out the provisions of the Convention or the domestic tax
laws of either country. It would also enable the United States to
obtain information (including from financial institutions) from
France whether or not France needs the information for its own tax
purposes. See Article XI of the Protocol which amends Article 27
of the Treaty.

IV. ENTRY INTO FORCE

The United States and France shall notify each other when their
respective constitutional and statutory requirements for the entry
into force of this Protocol have been satisfied. This Protocol shall
enter into force on the date of receipt of the later of such notifica-
tions. The various provisions of this Protocol shall have effect as
described in paragraphs 2 and 3 of Article XVI of the Protocol.

V. IMPLEMENTING LEGISLATION

As is the case generally with income tax treaties, the Protocol is
self-executing and does not require implementing legislation for the
United States.
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VI. COMMITTEE ACTION

The committee held a public hearing on the Protocol on Novem-
ber 10, 2009. Testimony was received from Manal Corwin, Inter-
national Tax Counsel, U.S. Department of Treasury, and Thomas
A. Barthold, Chief of Staff, Joint Committee on Taxation. The com-
mittee will publish the transcript of this hearing in a future report.

On November 17, 2009, the committee considered the Protocol
and ordered it favorably reported by voice vote, with a quorum
present and without objection.

VII. COMMITTEE RECOMMENDATION AND COMMENTS

The Committee on Foreign Relations believes that the Protocol
will stimulate increased trade and investment, strengthen rules for
denying treaty-shoppers the benefits of the underlying tax treaty,
and promote closer co-operation between the United States and
France. The committee therefore urges the Senate to act promptly
to give advice and consent to ratification of the Protocol, as set
forth in this report and the accompanying resolution of advice and
consent.

The committee appreciates the efforts of the Treasury Depart-
ment to include in the arbitration provisions of the Protocol ele-
ments designed to address concerns expressed by the Senate about
similar provisions in other treaties. The committee looks forward to
the availability of a body of practice under U.S. tax treaties that
provide for arbitration in order to better determine whether that
mechanism ultimately serves as an effective tool for the appro-
priate resolution of disputes between tax authorities. The com-
mittee also looks forward to seeing how the provisions of this Pro-
tocol providing for taxpayer participation in arbitration proceedings
work in practice and whether they provide a meaningful oppor-
tunity for taxpayer input into the arbitration process. Accordingly,
the committee has included one condition related to arbitration in
the recommended resolution of advice and consent. This condition
would broaden a reporting requirement that is currently applicable
to arbitration provisions in tax treaties with Belgium, Canada, and
Germany, so that the requirement would also apply to this Pro-
tocol.1

The committee has also included one declaration in the rec-
ommended resolution of advice and consent. The declaration states
that the Protocol is self-executing, as is the case generally with in-
come tax treaties. In the past, the committee generally included
such statements in the committee’s report, but in light of the Su-
preme Court decision in Medellin v. Texas, 128 S. Ct. 1346 (2008),
the committee has determined that a clear statement in the Reso-
lution is warranted. A further discussion of the committee’s views

1See Executive Report 110-15 for the original reporting requirement contained in the resolu-
tion of advice and consent to the Protocol Amending the Convention between the United States
of America and Canada with Respect to Taxes on Income and on Capital (Treaty Doc. 110-15).
The above-mentioned tax treaties with Germany and Belgium are, respectively, the 2006 Pro-
tocol Amending the Convention between the United States of America and the Federal Republic
of Germany for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with
Respect to Taxes on Income and Capital and to Certain Other Taxes (Treaty Doc. 109-20), and
the Convention between the Government of the United States of America and the Government
of the Kingdom of Belgium for the Avoidance of Double Taxation and the Prevention of Fiscal
Evasion with Respect to Taxes on Income, and accompanying protocol (Treaty Doc. 110-3).
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on this matter can be found in Section VIII of Executive Report
110-12.

VIII. RESOLUTION OF ADVICE AND CONSENT TO RATIFICATION

Resolved (two-thirds of the Senators present concurring therein),

SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION AND A CONDITION

The Senate advises and consents to the ratification of the Pro-
tocol Amending the Convention between the Government of the
United States of America and the Government of the French Re-
public for the Avoidance of Double Taxation and the Prevention of
Fiscal Evasion with Respect to Taxes on Income and Capital,
signed at Paris on August 31, 1994, as Amended by the Protocol
signed on December 8, 2004, signed on January 13, 2009, at Paris,
together with a related Memorandum of Understanding, signed
January 13, 2009 (the “Protocol”) (Treaty Doc. 111-4), subject to
the declaration of section 2 and the condition of section 3.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:

The Protocol is self-executing.

SECTION 3. CONDITION
The advice and consent of the Senate under section 1 is subject
to the following condition:

1. Not later than two years from the date on which this Pro-
tocol enters into force and prior to the first arbitration con-
ducted pursuant to the binding arbitration mechanism pro-
vided for in this Protocol, the Secretary of Treasury shall
transmit the text of the rules of procedure applicable to arbi-
tration panels, including conflict of interest rules to be applied
to members of the arbitration panel, to the committees on Fi-
nance and Foreign Relations of the Senate and the Joint Com-
mittee on Taxation.

2. Sixty days after a determination has been reached by an
arbitration panel in the tenth arbitration proceeding conducted
pursuant to this Protocol, the 2006 Protocol Amending the
Convention between the United States of America and the Fed-
eral Republic of Germany for the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with Respect to Taxes on
Income and Capital and to Certain Other Taxes (the “2006
German Protocol”) (Treaty Doc. 109-20), the Convention be-
tween the Government of the United States of America and the
Government of the Kingdom of Belgium for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with Re-
spect to Taxes on Income, and accompanying protocol (the “Bel-
gium Convention”) (Treaty Doc. 110-3), or the Protocol Amend-
ing the Convention between the United States of America and
Canada with Respect to Taxes on Income and on Capital (the
“2007 Canada Protocol”) (Treaty Doc. 110-15), the Secretary of
Treasury shall prepare and submit a detailed report to the
Joint Committee on Taxation and the Committee on Finance
of the Senate, subject to law relating to taxpayer confiden-
tiality, regarding the operation and application of the arbitra-
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tion mechanism contained in the aforementioned treaties. The
report shall include the following information:

I. The aggregate number, for each treaty, of cases pend-
ing on the respective dates of entry into force of this Pro-
tocol, the 2006 German Protocol, the Belgium Convention,
and the 2007 Canada Protocol, along with the following
additional information regarding these cases:

a. The number of such cases by treaty article(s) at
issue;

b. The number of such cases that have been resolved
by the competent authorities through a mutual agree-
ment as of the date of the report; and

c. The number of such cases for which arbitration
proceedingshave commenced as of the date of the re-

ort.

II. A list of every case presented to the competent au-
thorities after the entry into force of this Protocol, the
2006 German Protocol, the Belgium Convention, and the
2007 Canada Protocol, with the following information re-
garding each case:

a. The commencement date of the case for purposes
of determining when arbitration is available;

b. Whether the adjustment triggering the case, if
any, was made by the United States or the relevant
treaty partner;

c. Which treaty the case relates to;

d. The treaty article(s) at issue in the case;

e. The date the case was resolved by the competent
authorities through a mutual agreement, if so re-
solved,;

f. The date on which an arbitration proceeding com-
menced, if an arbitration proceeding commenced; and

g. The date on which a determination was reached
by the arbitration panel, if a determination was
reached, and an indication as to whether the panel
found in favor of the United States or the relevant
treaty partner.

III. With respect to each dispute submitted to arbitra-
tion and for which a determination was reached by the ar-
bitration panel pursuant to this Protocol, the 2006 German
Protocol, the Belgium Convention, and the 2007 Canada
Protocol, the following information shall be included:

a. In the case of a dispute submitted under this Pro-
tocol, an indication as to whether the presenter of the
case to the competent authority of a Contracting State
submitted a Position Paper for consideration by the
arbitration panel;

b. An indication as to whether the determination of
the arbitration panel was accepted by each concerned
person;

c. The amount of income, expense, or taxation at
issue in the case as determined by reference to the fil-
ings that were sufficient to set the commencement
date of the case for purposes of determining when ar-
bitration is available; and
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d. The proposed resolutions (income, expense, or tax-
ation) submitted by each competent authority to the
arbitration panel.

3. The Secretary of Treasury shall, in addition, prepare and
submit the detailed report described in paragraph (2) on March
1 of the year following the year in which the first report is sub-
mitted to the Joint Committee on Taxation and the Committee
on Finance of the Senate, and on an annual basis thereafter
for a period of five years. In each such report, disputes that
were resolved, either by a mutual agreement between the rel-
evant competent authorities or by a determination of an arbi-
tr?ltion panel, and noted as such in prior reports may be omit-
ted.

4. The reporting requirements referred to in paragraphs (2)
and (3) supersede the reporting requirements contained in
paragraphs (2) and (3) of Section 3 of the resolution of advice
and consent to the 2007 Canada Protocol, approved by the Sen-
ate on September 23, 2008.






ANNEX

IX. ANNEX 1.—TECHNICAL EXPLANATION

DEPARTMENT OF THE TREASURY TECHNICAL EXPLA-
NATION OF THE PROTOCOL SIGNED AT PARIS ON JANU-
ARY 13, 2009 AMENDING THE CONVENTION BETWEEN
THE GOVERNMENT OF THE UNITED STATES OF AMERICA
AND THE GOVERNMENT OF THE FRENCH REPUBLIC FOR
THE AVOIDANCE OF DOUBLE TAXATION AND THE PRE-
VENTION OF FISCAL EVASION WITH RESPECT TO TAXES
ON INCOME AND CAPITAL, SIGNED AT ARIS ON AUGUST
31, 1994, AS AMENDED BY THE PROTOCOL SIGNED ON DE-
CEMBER 8, 2004

This is a technical explanation of the Protocol and the related
Memorandum of Understanding signed at Paris on January 13,
2009 (hereinafter the “Protocol” and “Memorandum of Under-
standing” respectively), amending the Convention between the Gov-
ernment of the United States of America and the Government of
the French Republic for the avoidance of double taxation and the
prevention of fiscal evasion with respect to taxes on income and
capital, signed at Paris on August 31, 1994, as amended by the
Protocol signed on December 8, 2004 (together, the “existing Con-
vention”).

Negotiations took into account the U.S. Department of the Treas-
ury’s current tax treaty policy and the Treasury Department’s
Model Income Tax Convention, published on November 15, 2006
(the “U.S. Model”). Negotiations also took into account the Model
Tax Convention on Income and on Capital, published by the
Organisation for Economic Cooperation and Development (the
“OECD Model”), and recent tax treaties concluded by both coun-
tries.

This Technical Explanation is an official guide to the Protocol
and Memorandum of Understanding. It explains policies behind
particular provisions, as well as understandings reached during the
negotiations with respect to the interpretation and application of
the Protocol and Memorandum of Understanding.

References to the “existing Convention” are intended to put var-
ious provisions of the Protocol into context. The Technical Expla-
nation does not, however, provide a complete comparison between
the provisions of the existing Convention and the amendments
made by the Protocol. The Technical Explanation is not intended
to provide a complete guide to the existing Convention as amended
by the Protocol and Memorandum of Understanding. To the extent
that the existing Convention has not been amended by the Protocol
and Memorandum of Understanding, the Technical Explanations of

9
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the Convention signed at Paris on August 31, 1994 (the “1994 Con-
vention”) and the Protocol signed on December 8, 2004 (the “2004
Protocol”) remain the official explanation. To the extent that a
paragraph from the 1994 Convention or the 2004 Protocol has not
been changed, the technical explanations to the 1994 Convention
and the 2004 Protocol, respectively, remain the official explanation.
References in this Technical Explanation to “he” or “his” should be
read to mean “he or she” or “his or her.” References to the “Code”
are to the Internal Revenue Code of 1986, as amended.

On the date of signing of the Protocol, the United States and
France also signed a memorandum of understanding relating to the
implementation of new paragraphs 5 and 6 of Article 26 (Mutual
Agreement Procedure), which provide for binding arbitration of cer-
taiél disputes between the competent authorities (“Arbitration
MOU”).

ARTICLE I

Article I of the Protocol revises Article 4 (Resident) of the exist-
ing Convention by revising paragraph 2 and adding a new para-
graph 3. The changes to paragraph 2 clarify the meaning of “resi-
dent” in certain cases, and address the treatment of cross-border
investments made through certain entities. New paragraph 3 re-
places the specific rules in the case of income derived through spec-
ified fiscally transparent entities such as partnerships and certain
estates and trusts.

The Protocol revises subparagraph (b) (iii) of paragraph 2 of Arti-
cle 4 of the existing Convention and clarifies that a French “société

d’investissement . . . capital variable” (SICAV), “société
d’investissement immobilier cotée” (SIIC), and “société de place-
ment . .. prépondérance immobiliere . . . capital variable”

(SPPICAV) will be treated as residents of France for purposes of
the Convention. The term “resident of a Contracting State” is de-
fined in paragraph 1 of Article 4 of the Convention. In general, this
definition incorporates the definitions of residence in U.S. and
French law by referring to a resident as a person who, under the
laws of a Contracting State, is liable to tax therein by reason of his
domicile, residence, place of management, place of incorporation or
any other similar criterion.

New clause (iii) also retains the clarification in the existing Con-
vention that certain entities that are nominally subject to tax but
that in practice are rarely required to pay tax also would generally
be treated as residents and therefore accorded benefits under the
Convention. For example, a U.S. Regulated Investment Company
(RIC) and a U.S. Real Estate Investment Trust (REIT) are resi-
dents of the United States for purposes of the Convention. Al-
though the income earned by these entities normally is not subject
to U.S. tax in the hands of the entity, they are taxable to the ex-
tent that they do not currently distribute their profits, and there-
fore may be regarded as “liable to tax.” They also must satisfy a
number of requirements under the Code in order to be entitled to
special tax treatment.

New subparagraph (c) of paragraph 2 of Article 4 clarifies that
certain items of income paid from the United States to a French
qualified partnership will be considered derived by a resident of



11

France. The provision is intended to ensure that French qualified
partnerships are eligible for benefits under Article 4 as amended
by the Protocol to the same extent as they were eligible for benefits
under subparagraph (b) (iv) of paragraph 2 of Article 4 of the exist-
ing Convention prior to the entry into force of the Protocol. The
provision provides that an item of income paid from the United
States to a French qualified partnership is considered derived by
a resident of France only to the extent that such income is included
currently in the taxable income of a shareholder, associate, or other
member that is otherwise treated as a resident of France under the
provisions of this Convention. For purposes of this subparagraph,
a French qualified partnership is defined as a partnership that has
its place of effective management in France, has not elected to be
taxed in France as a corporation, the tax base of which is computed
at the partnership level for French tax purposes, and all of the
shareholders, associates, or other members of which, pursuant to
the tax laws of France, are liable to tax therein in respect of the
share of profits of that partnership.

New paragraph 3 addresses special issues presented by fiscally
transparent entities. Entities that are fiscally transparent for U.S.
tax purposes include partnerships, common investment trusts
under section 584, and grantor trusts. This paragraph also applied
to U.S. limited liability companies (“LLCs”) that are treated as
partnerships or as disregarded entities for tax purposes. In general,
new paragraph 3 relates to entities that are not subject to tax at
the entity level, as distinct from entities that are subject to tax, but
with respect to which tax may be relieved under an integrated sys-
tem.

Because countries may take different views as to when an entity
is fiscally transparent, the risk of double taxation and double non-
taxation in these cases is relatively high. The intention of new
paragraph 3 is to eliminate a number of technical disputes that
had arisen under the language of paragraph 2(b)(iv) as it existed
prior to the Protocol, and to adopt the modern U.S. tax treaty ap-
proach, with certain modifications addressing fiscally transparent
entities formed or organized in states with which the source state
does not have an agreement containing a provision for the ex-
change of information with a view to the prevention of tax evasion
with the Contracting State from which the income, profit or gains
is derived.

New paragraph 3 provides that an item of income, profit or gain
derived by a fiscally transparent entity is considered to be derived
by a resident of a Contracting State to the extent that the resident
is treated under the taxation laws of the State where he is resident
as deriving the item of income. This paragraph applies to any resi-
dent of a Contracting State who derives income, profit or gain
through an entity that is treated as fiscally transparent under the
laws of either Contracting State, where such entity is formed or or-
ganized in either Contracting State or in a state that has concluded
an agreement containing a provision for the exchange of informa-
tion with a view to the prevention of tax evasion with the Con-
tracting State from which the income, profit, or gain is derived.

For example, if a corporation resident in France distributes a
dividend to an entity that is formed or organized in the United
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States, and is treated as fiscally transparent for U.S. tax purposes,
the dividend will be considered derived by a resident of the United
States only to the extent that the taxation laws of the United
States treat one or more U.S. residents (whose status as U.S. resi-
dents is determined, for this purpose, under U.S. tax laws) as de-
riving the dividend income for U.S. tax purposes. In the case of a
partnership, the persons who are, under U.S. tax laws, treated as
partners of the entity would normally be the persons whom the
U.S. tax laws would treat as deriving the dividend income through
the partnership. Thus, it also follows that persons whom the
United States treats as partners but who are not U.S. residents for
U.S. tax purposes may not claim any benefits under the Conven-
tion for the dividend paid to the entity. Although these partners
are treated as deriving the income for U.S. tax purposes, they are
not residents of the United States for purposes of the Convention.
If, however, they are treated as residents of a third country under
the provisions of an income tax convention which that country has
with France, they may be entitled to claim a benefit under that
convention. In contrast, if an entity is organized under U.S. laws
and is classified as a corporation for U.S. tax purposes, dividends
paid by a corporation resident in France to the U.S. entity will be
considered derived by a resident of the United States since the U.S.
corporation is treated under U.S. taxation laws as a resident of the
United States and as deriving the income.

Because the entity classification rules of the State of residence
govern, the results in the examples discussed above would obtain
even if the entity were viewed differently under the tax laws of
France (e.g., as not fiscally transparent in the first example above
where the entity is treated as a partnership for U.S. tax purposes
or as fiscally transparent in the second example where the entity
is viewed as not fiscally transparent for U.S. tax purposes). More-
over, these results follow regardless of whether the entity is orga-
nized in the United States, France, or in a third country, so long
as the third country has concluded an agreement containing a pro-
vision for the exchange of information with the Contracting State
from which the income, profit, or gain is derived. Where income is
derived through an entity organized in a third state that has own-
ers resident in one of the Contracting States, the characterization
of the entity in that third state is irrelevant for purposes of deter-
mining whether the resident is entitled to benefits under the Con-
vention with respect to income derived by the entity. The results
follow regardless of whether the entity is disregarded as a separate
entity under the laws of one jurisdiction but not the other, such as
a single owner entity that is viewed as a branch for U.S. tax pur-
poses and as a corporation for tax purposes under the laws of
France.

The following examples illustrate the application of new para-
graph 3.

Example 1. Income from sources in France is received by an
entity organized under the laws of France, which is treated for
U.S. tax purposes as a corporation and is owned by a U.S.
shareholder who is a U.S. resident for U.S. tax purposes. Such
income is not considered derived by the shareholder of that
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corporation even if, under the tax laws of France, the entity is
treated as fiscally transparent.

Example 2. Income from sources in France is received by
XCo, an entity organized in Country X and owned by a U.S.
shareholder who is a resident for U.S. tax purposes. XCo is
treated for U.S. tax purposes as fiscally transparent. Country
X has not concluded an agreement containing a provision for
the exchange of information with a view to the prevention of
tax evasion with France. Accordingly, the U.S. shareholder is
not considered under new paragraph 3 to have derived the
French-source income.

These principles also apply to trusts to the extent that they are
fiscally transparent in either Contracting State. For example, if X,
a resident of France, creates a revocable trust in the United States
and names persons resident in a third country as the beneficiaries
of the trust, the trust’s income would be regarded as being derived
by a resident of France only to the extent that the laws of France
treat X as deriving the income for its tax purposes, perhaps
through application of rules similar to the U.S. “grantor trust”
rules.

Paragraph 3 is not an exception to the saving clause of para-
graph 4. Accordingly, paragraph 3 does not prevent a Contracting
State from taxing an entity that is treated as a resident of that
State under its own tax law. For example, if a U.S. LLC with mem-
bers who are residents of France elects to be taxed as a corporation
for U.S. tax purposes, the United States will tax that LLC on its
worldwide income on a net basis, without regard to whether France
views the LLC as fiscally transparent.

ARTICLE II

Article II of the Protocol replaces Article 10 (Dividends) of the ex-
isting Convention. Article 10 provides rules for the taxation of divi-
dends paid by a company that is a resident of one Contracting
State to a beneficial owner that is a resident of the other Con-
tracting State. The Article provides for full residence country tax-
ation of such dividends and a limited source-State right to tax. Ar-
ticle 10 also provides rules for the imposition of a tax on branch
profits by the State of source. Finally, the Article prohibits a State
from imposing taxes on a company resident in the other Con-
tracting State, other than a branch profits tax, on undistributed
earnings.

Paragraph 1 of Article 10

The right of a shareholder’s country of residence to tax dividends
arising in the source country is preserved by paragraph 1, which
permits a Contracting State to tax its residents on dividends paid
to them by a company that is a resident of the other Contracting
State. For dividends from any other source paid to a resident, Arti-
cle 22 (Other Income) grants the residence country exclusive taxing
jurisdiction (other than for dividends attributable to a permanent
establishment in the other State).
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Paragraph 2 of Article 10

The State of source also may tax dividends beneficially owned by
a resident of the other State, subject to the limitations of para-
graphs 2, 3, and 4. Paragraph 2 generally limits the rate of with-
holding tax in the State of source on dividends paid by a company
resident in that State to 15 percent of the gross amount of the divi-
dend. If, however, the beneficial owner of the dividend is a com-
pany resident in France and owns directly shares representing at
least 10 percent of the voting stock of the U.S. company paying the
dividend, then the U.S. rate of withholding tax is limited to 5 per-
cent of the gross amount of the dividend. Shares are considered
voting shares if they provide the power to elect, appoint or replace
any person vested with the powers ordinarily exercised by the
board of directors of a U.S. corporation.

If the beneficial owner of the dividends is a company resident in
the United States that owns, directly or indirectly at least 10 per-
cent of the capital of the French company paying the dividends,
then the French rate of withholding tax is limited to 5 percent of
the gross amount of the dividend. Subparagraph (a) of paragraph
2 of Article 10 is in all material respects the same as subparagraph
(a) of paragraph 2 of Article 10 of the 2004 Convention.

The benefits of paragraph 2 may be granted at the time of pay-
ment by means of reduced rate of withholding tax at source. It also
is consistent with the paragraph for tax to be withheld at the time
of payment at full statutory rates, and the treaty benefit to be
granted by means of a subsequent refund so long as such proce-
dures are applied in a reasonable manner.

The determination of whether the ownership threshold for sub-
paragraph 2 is met for purposes of the 5 percent maximum rate of
withholding tax is made on the date on which entitlement to the
dividend is determined. Thus, in the case of a dividend from a U.S.
company, the determination of whether the ownership threshold is
met generally would be made on the dividend record date.

The term “beneficial owner” is not defined in the Convention,
and is, therefore, defined under the internal law of the State grant-
ing treaty benefits (i.e., the source State). The beneficial owner of
the dividend for purposes of Article 10 is the person to which the
dividend income is attributable for tax purposes under the laws of
the source State. Thus, if a dividend paid by a corporation that is
a resident of one of the States (as determined under Article 4 (Resi-
dent)) is received by a nominee or agent that is a resident of the
other State on behalf of a person that is not a resident of that other
State, the dividend is not entitled to the benefits of Article 10.
However, a dividend received by a nominee on behalf of a resident
of that other State would be entitled to benefits. These limitations
are confirmed by paragraph 12 of the Commentary to Article 10 of
the OECD Model.

Special rules, however, apply to shares that are held through fis-
cally transparent entities. In that case, the rules of paragraph 3 of
Article 4 (Resident) will apply to determine whether the dividends
should be treated as having been derived by a resident of a Con-
tracting State. Subject to certain limitations described in para-
graph 3 of Article 4, residence State principles shall be used to de-
termine who derives the dividends, to assure that the dividends for
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which the source State grants benefits of the Convention will be
taken into account for tax purposes by a resident of the residence
State. Source State principles of beneficial ownership shall then
apply to determine whether the person who derives the dividends,
or another resident of the other Contracting State, is the beneficial
owner of the dividends. The source State may conclude that the
person who derives the dividends in the residence State is a mere
nominee, agent, conduit, etc., for a third country resident and deny
benefits of the Convention. If the person who derives the dividends
under paragraph 3 of Article 4 would not be treated under the
source State’s principles for determining beneficial ownership as a
nominee, agent, custodian, conduit, etc., that person will be treated
as the beneficial owner of the dividends for purposes of the Conven-
tion.

Assume, for instance, that a company resident in France pays a
dividend to LLC, an entity which is treated as fiscally transparent
for U.S. tax purposes but is treated as a company for French tax
purposes. USCo, a company incorporated in the United States, is
the sole interest holder in LLC. Paragraph 3 of Article 4 provides
that USCo derives the dividend. France’s principles of beneficial
ownership shall then be applied to USCo. If under the laws of
France USCo is found not to be the beneficial owner of the divi-
dend, USCo will not be entitled to the benefits of Article 10 with
respect to such dividend. The payment may be entitled to benefits,
however, if USCo is found to be a nominee, agent, custodian or con-
duit for another person who is a resident of the United States.

If in the above example LL.C were formed or organized in a coun-
try that has not concluded an agreement containing a provision for
the exchange of information with a view to the prevention of tax
evasion with France, the dividend will not be treated as derived by
a resident of the United States for purposes of the Convention.
However, LLC may still be entitled to the benefits of the French
tax treaty, if any, with its country of residence.

Beyond identifying the person to whom the principles of bene-
ficial ownership shall be applied, the principles of paragraph 3 of
Article 4 will also apply when determining whether other require-
ments, such as whether the ownership threshold of subparagraph
2(a) of Article 10 has been satisfied.

For example, assume that FranceCo, a company that is a resi-
dent of France, owns all of the outstanding shares in ThirdDE, an
entity that is disregarded for U.S. tax purposes that is resident in
a third country. ThirdDE owns 100 percent of the stock of USCo.
France views ThirdDE as fiscally transparent under its domestic
law, and taxes FranceCo currently on the income derived by
ThirdDE. ThirdDE is formed or organized in a country that has
concluded an agreement containing a provision for the exchange of
information with a view to the prevention of tax evasion with the
United States. In this case, FranceCo is treated as deriving the
dividends paid by USCo under paragraph 3 of Article 4. Moreover,
FranceCo is treated as owning the shares of USCo directly. The
Convention does not address what constitutes direct ownership for
purposes of Article 10. As a result, whether ownership is direct is
determined under the internal law of the State granting treaty
benefits (i.e., the source State) unless the context otherwise re-
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quires. Accordingly, a company that holds stock through such an
entity will generally be considered to own directly such stock for
purposes of Article 10.

This result may change, however, if ThirdDE is regarded as non-
fiscally transparent under the laws of France, or if ThirdDE is
formed or organized in a country that has not concluded an agree-
ment containing a provision for the exchange of information with
a view to the prevention of tax evasion with the United States. If
either of these conditions applies, the income will not be treated as
derived by a resident of France for purposes of the Convention.
However, ThirdDE may still be entitled to the benefits of the U.S.
tax treaty, if any, with its country of residence.

The same principles would apply in determining whether compa-
nies holding shares through fiscally transparent entities such as
partnerships, trusts, and estates would qualify for benefits. As a re-
sult, companies holding shares through such entities may be able
to claim the benefits of subparagraph (a) of paragraph 2 of Article
10 under certain circumstances. The lower rate applies when the
company’s proportionate share of the shares held by the inter-
mediate entity meets the 10 percent threshold, and the company
meets the requirements of Article 4(3). Whether this ownership
threshold is satisfied may be difficult to determine and often will
require an analysis of the partnership or trust agreement.

Paragraph 3 of Article 10

Paragraph 3 provides exclusive residence-country taxation (i.e.,
an elimination of withholding tax) with respect to certain dividends
distributed by a company that is a resident of one Contracting
State to a resident of the other Contracting State. As described fur-
ther below, this elimination of withholding tax is available with re-
spect to certain inter-company dividends and with respect to cer-
tain pension funds.

Subparagraph (a) of paragraph 3 provides for the elimination of
withholding tax on dividends beneficially owned by a company that
has owned, directly or indirectly through one or more residents of
either Contracting State, 80 percent or more of the voting power
of the company paying the dividend for the 12-month period ending
on the date entitlement to the dividend is determined. The deter-
mination of whether the beneficial owner of the dividends owns at
least 80 percent of the voting power of the company is made by
taking into account stock owned both directly and indirectly
through one or more residents of either Contracting State.

Eligibility for the elimination of withholding tax provided by sub-
paragraph (a) is subject to additional restrictions based on, and
supplementing, the rules of Article 30 (Limitation on Benefits of
the Convention). Accordingly, a company that meets the holding re-
quirements described above will qualify for the benefits of para-
graph 3 only if it also: (1) meets the “publicly traded” test of sub-
paragraph 2(c) of Article 30, (2) meets the “ownership-base erosion”
and “active trade or business” tests described in subparagraph 2(e)
and paragraph 4 of Article 30, (3) meets the “derivative benefits”
test of paragraph 3 of Article 30, or (4) is granted the benefits of
paragraph 3 of Article 10 by the competent authority of the source
State pursuant to paragraph 6 of Article 30.
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These restrictions are necessary because of the increased pres-
sure on the limitation on benefits tests resulting from the fact that
the United States has relatively few treaties that provide for such
elimination of withholding tax on inter-company dividends. The ad-
ditional restrictions are intended to prevent companies from re-or-
ganizing in order to become eligible for the elimination of with-
holding tax in circumstances where the limitation on benefits pro-
vision does not provide sufficient protection against treaty shop-
ping.

For example, assume that ThirdCo is a company resident in a
third country that does not have a tax treaty with the United
States providing for the elimination of withholding tax on inter-
company dividends. ThirdCo owns directly 100 percent of the
issued and outstanding voting stock of USCo, a U.S. company, and
of FCo, a French company. FCo is a substantial company that man-
ufactures widgets; USCo distributes those widgets in the United
States. If ThirdCo contributes to FCo all the stock of USCo, divi-
dends paid by USCo to FCo would qualify for treaty benefits under
the active trade or business test of paragraph 4 of Article 30. How-
ever, allowing ThirdCo to qualify for the elimination of withholding
tax, which is not available to it under the third state’s treaty with
the United States (if any), would encourage treaty shopping.

In order to prevent this type of treaty shopping, paragraph 3 re-
quires FCo to meet the ownership-base erosion requirements of
subparagraph 2(e) of Article 30 in addition to the active trade or
business test of paragraph 4 of Article 30. Because FCo is wholly
owned by a third country resident, FCo could not qualify for the
elimination of withholding tax on dividends from USCo under the
combined ownership-base erosion and active trade or business tests
of paragraph 3(b). Consequently, FCo would need to qualify under
another test in paragraph 3 or obtain discretionary relief from the
competent authority under Article 30(6). For purpose of Article
10(3)(b), it is not sufficient for a company to qualify for treaty bene-
fits generally under the active trade or business test or the owner-
ship-base erosion test unless it qualifies for treaty benefits under
both.

Alternatively, companies that are publicly traded or subsidiaries
of publicly-traded companies will generally qualify for the elimi-
nation of withholding tax. Thus, a company that is a resident of
France and that meets the requirements of Article 30(2)(c)(i) or (ii)
will be entitled to the elimination of withholding tax, subject to the
12-month holding period requirement of Article 10(3).

In addition, under Article 10(3)(c), a company that is a resident
of a Contracting State may also qualify for the elimination of with-
holding tax on dividends if it satisfies the derivative benefits test
of paragraph 3 of Article 30. Thus, a French company that owns
all of the stock of a U.S. corporation may qualify for the elimi-
nation of withholding tax if it is wholly-owned by a company that
falls within the definition of “equivalent beneficiary” in Article
30(7)(®).

The derivative benefits test may also provide benefits to U.S.
companies receiving dividends from French subsidiaries because of
the effect of the Parent-Subsidiary Directive in the European
Union. Under that directive, inter-company dividends paid within
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the European Union are free of withholding tax. Under subpara-
graph (g) of paragraph 7 of Article 30 that directive will be taken
into account in determining whether the owner of a U.S. company
receiving dividends from a French company is an equivalent bene-
ficiary. Thus, a company that is a resident of a member state of
the European Union will, by virtue of the Parent-Subsidiary Direc-
tive, satisfy the requirements of Article 30(7)(f)(1)(bb) with respect
to any dividends received by its U.S. subsidiary from a French com-
pany. For example, assume USCo is a wholly-owned subsidiary of
ICo, an Italian publicly-traded company. USCo owns all of the
shares of FCo, a French company. If FCo were to pay dividends di-
rectly to ICo, those dividends would be exempt from withholding
tax in France by reason of the Parent-Subsidiary Directive. If ICo
meets the other conditions to be an equivalent beneficiary under
subparagraph 7(f) of Article 30, it will be treated as an equivalent
beneficiary by reason of subparagraph 7(g) of that article.

A company also may qualify for the elimination of withholding
tax pursuant to Article 10(3)(c) if it is owned by seven or fewer U.S.
or French residents who qualify as an “equivalent beneficiary” and
meet the other requirements of the derivative benefits provision.
This rule may apply, for example, to certain French corporate joint
venture vehicles that are closely-held by a few French resident in-
dividuals.

Subparagraph (f) of paragraph 7 of Article 30 contains a specific
rule of application intended to ensure that for purposes of applying
Article 10(3) certain joint ventures, not just wholly-owned subsidi-
aries, can qualify for benefits. For example, assume that the United
States were to enter into a treaty with Country X, a member of the
European Union, that includes a provision identical to Article
10(3). USCo is 100 percent owned by FCo, a French company,
which in turn is owned 49 percent by PCo, a French publicly-trad-
ed company, and 51 percent by XCo, a publicly-traded company
that is resident in Country X. In the absence of a special rule for
interpreting the derivative benefits provision, each of PCo and XCo
would be treated as owning only their proportionate share of the
shares held by FCo in USCo. If that rule were applied in this situa-
tion, neither PCo nor XCo would be an equivalent beneficiary, be-
cause neither would meet the 80 percent ownership test with re-
spect to USCo. However, since both PCo and XCo are residents of
countries that have treaties with the United States that provide for
elimination of withholding tax on inter-company dividends, it is ap-
propriate to provide benefits to FCo in this case.

Accordingly, the definition of “equivalent beneficiary” includes a
rule of application that is intended to ensure that such joint ven-
tures qualify for the benefits of Article 10(3). Under that rule, each
of the shareholders is treated as owning shares of USCo with the
same percentage of voting power as the shares held by FCo for pur-
poses of determining whether it would be entitled to an equivalent
rate of withholding tax. This rule is necessary because of the high
ownership threshold for qualification for the elimination of with-
holding tax on inter-company dividends.

If a company does not qualify for the elimination of withholding
tax under any of the foregoing objective tests, it may request a de-
termination from the relevant competent authority pursuant to
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paragraph 6 of Article 30. Benefits will be granted with respect to
an item of income if the competent authority of the Contracting
State in which the income arises determines that the establish-
ment, acquisition or maintenance of such resident and the conduct
of its operations did not have as one of its principal purposes the
obtaining of benefits under the Convention.

Paragraph 4 of Article 10

Paragraph 4 provides that paragraphs 2 and 3 do not affect the
taxation of the profits out of which the dividends are paid. The tax-
ation by a Contracting State of the income of its resident compa-
nies is governed by the internal law of the Contracting State, sub-
ject to the provisions of paragraph 3 of Article 25 (Non-Discrimina-
tion).

Paragraph 5 of Article 10

Paragraph 5 imposes limitations on the rate reductions provided
by paragraphs 2 and 3 in the case of dividends paid by a RIC, a
REIT, a SICAV, a SIIC, or a SPPICAV.

Subparagraph 5(a) provides that dividends paid by a RIC, a
REIT, a SICAV, a SIIC, or a SPPICAV are not eligible for the 5
percent rate of withholding tax provided in subparagraph 2(a) or
the elimination of withholding tax provided in paragraph 3.

The first sentence of subparagraph 5(b) provides that the 15 per-
cent maximum rate of withholding tax of subparagraph 2(b) applies
to dividends paid by RICs or SICAVs.

The second sentence of subparagraph 5(b) provides that the 15
percent rate of withholding tax also applies to dividends paid by a
REIT, a SIIC, or a SPPICAV, provided that one of the three fol-
lowing conditions is met. First, the beneficial owner of the divi-
dends is an individual or a pension trust or other organization
maintained exclusively to administer or provide retirement or em-
ployee benefits that is established or sponsored by a resident, in ei-
ther case holding an interest of not more than 10 percent in the
REIT, SIIC, or SPPICAV. Second, the dividends are paid with re-
spect to a class of stock that is publicly traded and the beneficial
owner of the dividend is a person holding an interest of not more
than 5 percent of any class of the REIT, SIIC, or SPPICAV’s
shares. Third, the beneficial owner of the dividends holds an inter-
est in the REIT, SIIC, or SPPICAV of not more than 10 percent
and, in the case of a REIT, the REIT is “diversified.”

Subparagraph 5(c) provides that a REIT is diversified if the gross
value of no single interest in real property held by the REIT ex-
ceeds 10 percent of the gross value of the REIT’s total interest in
real property. Foreclosure property is not considered an interest in
real property, and a REIT holding a partnership interest is treated
as owning directly its proportionate share of any interest in real
property held by the partnership.

The restrictions set out above are intended to prevent the use of
RICs or REITs to gain inappropriate U.S. tax benefits, or the use
of SICAVs, SIICs, or SPPICAVs to gain inappropriate French tax
benefits. For example, a company resident in France that wishes
to hold a diversified portfolio of U.S. corporate shares could hold
the portfolio directly and would bear a U.S. withholding tax of 15
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percent on all of the dividends that it receives. Alternatively, it
could hold the same diversified portfolio by purchasing 10 percent
or more of the interests in a RIC that in turn held the portfolio.
Absent the special rule in paragraph 5, such use of the RIC could
transform portfolio dividends, taxable in the United States under
the Convention at a 15 percent maximum rate of withholding tax,
into direct investment dividends taxable at a 5 percent maximum
rate of withholding tax or eligible for the elimination of source-
country withholding tax on dividends provided in paragraph 3.

Similarly, a resident of France directly holding U.S. real property
would pay U.S. tax upon the sale of the property either at a 30 per-
cent rate of withholding tax on the gross income or at graduated
rates on the net income. As in the preceding example, by placing
the real property in a REIT, the investor could, absent a special
rule, transform income from the sale of real estate into dividend in-
come from the REIT, taxable at the rates provided in Article 10,
significantly reducing the U.S. tax that otherwise would be im-
posed. Paragraph 5 prevents this result and thereby avoids a dis-
parity between the taxation of direct real estate investments and
real estate investments made through REITSs. In the cases in which
paragraph 5 allows a dividend from a REIT to be eligible for the
15 percent rate of withholding tax, the holding in the REIT is not
considered the equivalent of a direct holding in the underlying real
property.

Paragraph 6 of Article 10

Paragraph 6 is in all material respects the same as paragraph
5 of Article 10 of the existing Convention. Paragraph 6 defines the
term dividends broadly and flexibly. The definition is intended to
cover all arrangements that yield a return on an equity investment
in a corporation as determined under the tax law of the State of
source, as well as arrangements that might be developed in the fu-
ture.

The term includes income from shares, “jouissance” shares or
rights, mining shares, founders’ shares, or other rights (not being
debt claims), participating in profits, as well as income derived
from other rights that is subjected to the same taxation treatment
as income from shares by the laws of the Contracting State of
which the company making the distribution is a resident. Thus, a
constructive dividend that results from a non-arm’s length trans-
action between a corporation and a related party is a dividend. In
the case of the United States the term dividend includes amounts
treated as a dividend under U.S. law upon the sale or redemption
of shares or upon a transfer of shares in a reorganization. See, e.g.,
Rev. Rul. 92-85, 1992-2 C.B. 69 (sale of foreign subsidiary’s stock
to U.S. sister company is a deemed dividend to extent of the sub-
sidiary’s and siter company’s earnings and profits). Further, a dis-
tribution from a U.S. publicly traded limited partnership, which is
taxed as a corporation under U.S. law, is a dividend for purposes
of Article 10. However, a distribution by a limited liability company
is not taxable by the United States under Article 10, provided the
limited liability company is not characterized as an association tax-
able as a corporation under U.S. law.
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The term “dividends” also includes income from arrangements,
including debt obligations, that carry the right to participate in
profits or that are determined with reference to profits of the issuer
or one of its associated enterprises, to the extent that such income
is characterized as a dividend under the law of the source State.
A payment denominated as interest that is made by a thinly cap-
italized corporation may be treated as a dividend to the extent that
the debt is recharacterized as equity under the laws of the source
State. Distributions to directors as compensation for their services
are not treated as dividends under this Article, but as directors’
fees under Article 16 (Directors’ Fees). As such they are taxable in
France to the extent that the services are performed in France. The
provisions of this Article also apply to beneficial owners of divi-
dends that hold depository receipts in place of the shares them-
selves.

Paragraph 7 of Article 10

Paragraph 7 is in all material respects the same as paragraph
6 of the Article 10 of the existing Convention. Paragraph 7 excludes
from the general source State limitations under paragraphs 2
through 4 dividends attributable to a permanent establishment or
fixed base of the beneficial owner in the source State. In such case,
the rules of Article 7 (Business Profits) or 14 (Independent Per-
sonal Services) shall apply. Accordingly, the dividends will be taxed
on a net basis using the rates and rules of taxation generally appli-
cable to residents of the State in which the permanent establish-
ment or fixed base is located, as such rules may be modified by the
Convention.

Paragraph 8 of Article 10

Paragraph 8 is substantially similar to paragraph 7 of Article 10
of the existing Convention. Paragraph 8 permits a Contracting
State to impose a branch profits tax on a company resident in the
other Contracting State. The tax is in addition to other taxes per-
mitted by the Convention.

Paragraph 8 clarifies that such tax may be imposed (subject to
the limitations described in paragraph 9 of Article 10) only on the
portion of the business profits of the company attributable to the
permanent establishment and the portion of the income of the com-
pany derived from real property in the Contracting State imposing
the branch profits tax that is taxed on a net basis under Article
6 (Income from Real Property), or that is realized as gains taxable
in that State under paragraph 1 of Article 13 (Capital Gains). In
the case of the United States, the imposition of such tax is limited
to the portion of the aforementioned items of income and profits
that represents the “dividend equivalent amount.” In the case of
France, the imposition of such tax is limited to the portion of the
aforementioned items of income and profits that is included in the
base of the French withholding tax in accordance with the provi-
sions of Article 115 “quinquies” of the French tax code.

Consistency principles prohibit a taxpayer from applying provi-
sions of the Code and this Convention inconsistently. In the context
of the branch profits tax, this consistency requirement means that
if a French company uses the principles of Article 7 to determine
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its U.S. taxable income then it must also use those principles to de-
termine its dividend equivalent amount. Similarly, if the French
company instead uses the Code to determine its U.S. taxable in-
come it must also use the Code to determine its dividend equiva-
lent amount. As in the case of Article 7, if a French company, for
example, does not from year to year consistently apply the Code or
the Convention to determine its dividend equivalent amount, then
the French company must make appropriate adjustments or recap-
ture amounts that would otherwise be subject to U.S. branch prof-
its tax if it had consistently applied the Code or the Convention to
determine its dividend equivalent amount from year to year.

Paragraph 9 of Article 10

Paragraph 9 limits the rate of the branch profits tax that may
be imposed under paragraph 8 to 5 percent. Paragraph 9 also pro-
vides that the branch profits tax shall not be imposed on a com-
pany in any case if certain requirements are met. In general, these
requirements provide rules for a branch that parallel the rules for
when a dividend paid by a subsidiary will be subject to exclusive
residence-country taxation (i.e., the elimination of source-country
withholding tax). Accordingly, the branch profits tax cannot be im-
posed in the case of a company that: (1) meets the “publicly traded”
test of subparagraph 2(c) of Article 30, (2) meets the “ownership-
base erosion” and “active trade or business” tests described in sub-
paragraph 2(e) and paragraph 4 of Article 30, (3) meets the “deriv-
ative benefits” test of paragraph 3 of Article 30, or (4) is granted
benefits with respect to the elimination of the branch profits tax by
the competent authority pursuant to paragraph 6 of Article 30. If
the company did not meet any of those tests, but otherwise quali-
fied for benefits under Article 30, then the branch profits tax would
apply at a rate of 5 percent, unless the company is granted benefits
with respect to the elimination of the branch profits tax by the
competent authority pursuant to paragraph 6 of Article 30.

It is intended that paragraph 9 apply equally if a taxpayer deter-
mines its taxable income under the laws of a Contracting State or
under the provisions of Article 7. For example, as discussed above
in the explanation to paragraph 8, consistency principles require a
French company that determines its U.S. taxable income under the
Code to also determine its dividend equivalent amount under the
Code. In that case, paragraph 9 would apply even though the
French company did not determine its dividend equivalent amount
using the principles of Article 7.

Paragraph 10 of Article 10

Paragraph 10 is in all material respects the same as paragraph
8 of Article 10 of the existing Convention. The right of a Con-
tracting State to tax dividends paid by a company that is a resident
of the other Contracting State is restricted by paragraph 10 to
cases in which the dividends are paid to a resident of that Con-
tracting State or are attributable to a permanent establishment or
fixed base in that Contracting State. In the former case, the coun-
try of residence may tax the dividends by virtue of paragraph 2 of
Article 29 (Miscellaneous Provisions). In the latter case, the divi-
dends are taxable by France or the United States under Article 7
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(Business Profits) or 14 (Independent Personal Services). Thus, a
Contracting State may not impose a “secondary” withholding tax
on dividends paid by a nonresident company out of earnings and
profits from that Contracting State.

The paragraph also restricts the right of a Contracting State to
impose corporate level taxes on undistributed profits, other than a
branch profits tax. The paragraph does not restrict a State’s right
to tax its resident shareholders on undistributed earnings of a cor-
poration resident in the other State. Thus, the authority of the
United States to impose taxes on subpart F income and on earn-
ings deemed invested in U.S. property, and its tax on income of a
passive foreign investment company that is a qualified electing
fund is in no way restricted by this provision.

Relationship to Other Articles

Notwithstanding the foregoing limitations on source country tax-
ation of dividends, the saving clause of paragraph 2 of Article 29
(Miscellaneous Provisions), as amended by the Protocol, permits
the United States to tax dividends received by its residents and
citizens, subject to the special foreign tax credit rules of paragraph
2(b) of Article 24 (Relief from Double Taxation), as renumbered by
paragraph 1 of Article VIII of the Protocol, as if the Convention
had not come into effect.

The benefits of Article 10 are also subject to the provisions of Ar-
ticle 30. Thus, if a resident of a Contracting State is the beneficial
owner of dividends paid by a corporation that is a resident of the
other Contracting State, the shareholder must qualify for treaty
benefits under at least one of the tests of Article 30 in order to re-
ceive the benefits of Article 10.

ARTICLE III

Article III of the Protocol revises Article 12 (Royalties) of the
Convention by generally granting to the State of residence the ex-
clusive right to tax royalties beneficially owned by its residents and
arising in the other Contracting State. Prior to its amendment by
the Protocol, the existing Convention permitted the source State to
tax royalties beneficially owned by a resident of the other Con-
tracting State at a maximum withholding rate of 5 percent of the
gross amount of the royalty. To reflect the elimination of source-
country taxation of royalties, Article III of the Protocol replaces
paragraph 1, deletes paragraphs 2 and 3, and revises paragraphs
4 and 5 of Article 12 of the existing Convention.

Paragraph 1

Paragraph 1 of Article IIT of the Protocol replaces paragraph 1
of Article 12 of the Convention. New paragraph 1 generally grants
to the State of residence the exclusive right to tax royalties bene-
fSicially owned by its residents and arising in the other Contracting

tate.

The term “beneficial owner” is not defined in the Convention,
and is, therefore, defined under the internal law of the State grant-
ing treaty benefits (i.e., the State of source). The beneficial owner
of the royalty for purposes of Article 12 is the person to which the
income is attributable under the laws of the source State. Thus, if
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a royalty arising in a Contracting State is received by a nominee
or agent that is a resident of the other State on behalf of a person
that is not a resident of that other State, the royalty is not entitled
to the benefits of Article 12. However, a royalty received by a nomi-
nee on behalf of a resident of that other State would be entitled
to benefits. These limitations are confirmed by paragraph 4 of the
OECD Commentary to Article 12.

Paragraph 2

Paragraph 2 deletes paragraphs 2 through 5 of Article 12 of the
existing Convention.

Paragraph 3

Paragraph 3 amends Article 12 of the existing Convention by
adding new paragraphs 2 and 3. New paragraph 2 defines the term
“royalties” as used in Article 12 to mean any consideration for the
use of, or the right to use, any copyright of literary, artistic, or sci-
entific work or any neighboring right (including reproduction rights
and performing rights), any cinematographic film, sound or picture
recording, any software, any patent, trademark, design or model,
plan, secret formula or process, or other like right or property, or
for information concerning industrial, commercial, or scientific ex-
perience. The term “royalties” also includes gains derived from the
alienation of any right or property described in the previous sen-
tence that are contingent on the productivity, use, or further alien-
ation thereof. The term “royalties” does not include income from
leasing personal property.

The term “royalties” is defined in the Convention and therefore
is generally independent of domestic law. Certain terms used in the
definition are not defined in the Convention, but these may be de-
fined under domestic tax law. For example, the term “secret proc-
ess or formulas” is found in the Code, and its meaning has been
elaborated in the context of sections 351 and 367. See Rev. Rul. 55—
17, 1955-1 C.B. 388; Rev. Rul. 64-56, 1964-1 C.B. 133; Rev. Proc.
69-19, 1969-2 C.B. 301.

Consideration for the use or right to use cinematographic films,
or works on film, tape, or other means of reproduction of audio or
video is specifically included in the definition of royalties. It is in-
tended that, with respect to any subsequent technological advances
in the field of audio or video recording, consideration received for
the use of audio or video recording using such technology will also
be included in the definition of royalties.

If an artist who is resident in one Contracting State records a
performance in the other Contracting State, retains a copyrighted
interest in a recording, and receives payments for the right to use
the recording based on the sale or public playing of the recording,
then the right of such other Contracting State to tax those pay-
ments is governed by Article 12. See Boulez v. Commissioner, 83
T.C. 584 (1984), aff'd, 810 F.2d 209 (D.C. Cir. 1986). By contrast,
if the artist earns in the other Contracting State income covered
by Article 17 (Artistes and Sportsmen), for example, endorsement
income from the artist’s attendance at a film screening, and if such
income also is attributable to one of the rights described in Article
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12 (e.g., the use of the artist’s photograph in promoting the screen-
ing), Article 17 and not Article 12 is applicable to such income.

The term “industrial, commercial, or scientific experience” (some-
times referred to as “know-how”) has the meaning ascribed to it in
paragraph 11 et seq. of the Commentary to Article 12 of the OECD
Model. Consistent with that meaning, the term may include infor-
mation that is ancillary to a right otherwise giving rise to royalties,
such as a patent or secret process.

Know-how also may include, in limited cases, technical informa-
tion that is conveyed through technical or consultancy services. It
does not include general educational training of the user’s employ-
ees, nor does it include information developed especially for the
user, such as a technical plan or design developed according to the
user’s specifications. Thus, as provided in paragraph 