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The Committee on the Judiciary, to whom was referred the bill 
(H.R. 394) to amend title 28, United States Code, to clarify the ju-
risdiction of the Federal courts, and for other purposes, having con-
sidered the same, reports favorably thereon without amendment 
and recommends that the bill do pass. 
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PURPOSE AND SUMMARY 

The ‘‘Federal Courts Jurisdiction and Venue Clarification Act of 
2011’’ brings more clarity to the operation of Federal jurisdictional 
statutes and facilitates the identification of the appropriate State 
or Federal court where actions should be brought. Judges believe 
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the current rules force them to waste time determining jurisdic-
tional issues at the expense of adjudicating underlying litigation. 
The contents of the bill are based on recommendations developed 
and approved by the United States Judicial Conference. 

BACKGROUND AND NEED FOR THE LEGISLATION 

LEGISLATIVE HISTORY 

H.R. 394 incorporates the text of H.R. 4113 from the 111th Con-
gress in addition to four minor changes developed by the Depart-
ment of Justice and the Senate Judiciary Committee in December 
2010. 

Title I of H.R. 4113 is based on another bill, H.R. 5440, authored 
by Judiciary Committee Chairman Lamar Smith in the 109th Con-
gress. The Courts and Intellectual Property Subcommittee marked- 
up H.R. 5440 on May 24, 2006, but the legislation was never con-
sidered by the full Committee. In addition to the contents of H.R. 
5440, H.R. 4113 as introduced includes a Title II that addresses 
Federal venue and transfer. 

The House passed H.R. 4113 on September 28, 2010, by voice 
vote under suspension of the Rules. The Senate adjourned before 
it could take up an amended version of the bill that now comprises 
the text of H.R. 394. 

PROCESS FOR VETTING THE BILL IN THE 111TH CONGRESS 

Given the press of other agenda items in 2010, the Judiciary 
Committee could not devote ‘‘formal’’ process to the evaluation of 
H.R. 4113 during the 111th Congress. In other words, while the bill 
was considered important, the Committee did not have time to con-
duct a hearing on H.R. 4113, followed by a markup. Instead, the 
Administrative Office of the US Courts (‘‘AO’’) functioned as a 
clearinghouse to vet the bill and newly-developed revisions to it 
with the Judicial Conference’s Federal-State Jurisdiction Com-
mittee, academics, and interested stakeholders. The main stake-
holder groups include the American Bar Association (‘‘ABA’’), Law-
yers for Civil Justice (‘‘LCJ’’), the Federal Bar Association (‘‘FBA’’), 
the American Association for Justice (‘‘AAJ’’), and the U.S. Cham-
ber of Commerce. 

Legal scholars from the law schools of the University of Houston, 
Chicago-Kent, Loyola, and Duke endorsed changes to the original 
text of H.R. 4113, which were developed by Professor Arthur 
Hellman of the University of Pittsburgh School of Law, who testi-
fied at the 2005 Subcommittee hearing and contributed to the 
project in the 111th Congress. (Two of these scholars are the au-
thors of removal chapters in, respectively, Moore’s Federal Practice 
and Wright and Miller’s Federal Practice and Procedure—the lead-
ing treatises on Federal civil procedure and practice.) Professor 
Hellman’s recommendations are confined to the removal provisions 
of Title I. In addition, the AO received feedback from the ABA and 
AAJ on the amount in controversy, declarations regarding relief, 
removal, and transfer. LCJ and FBA comments reflected general 
support for the bill. 

The point of this exercise was to identify and delete those provi-
sions that were considered controversial by prominent legal experts 
and advocacy groups. This informal vetting process served the func-
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tional equivalent of a hearing or markup and increased the likeli-
hood that H.R. 4113 could be passed by both houses of Congress 
prior to adjournment sine die. 

As noted, the House passed the bill by voice vote under suspen-
sion of the Rules on September 28, 2010. The Senate Judiciary 
Committee insisted on minor amendments that were agreed to by 
the House principals. These amendments include the following: 

• Maintaining the status quo treatment of derivative jurisdic-
tion. H.R. 4113 as passed by the House made technical 
changes to § 1441(f) to clarify that the derivative jurisdiction 
doctrine has no application to other sections within title 28. 
Prior to 1986, the derivative jurisdiction doctrine meant that 
if a state court lacked jurisdiction over an exclusively Fed-
eral matter, removal to Federal court under § 1441(f) was 
nonetheless barred because the US district court’s jurisdic-
tion was not ‘‘derivative’’ of the jurisdiction that attached in 
state court. Justice Department attorneys said that although 
it is infrequently used, the doctrine of derivative jurisdiction 
is indeed sometimes invoked by them when suits involving 
Federal officers and agencies are removed to Federal court. 
To illustrate, a defendant seeking to escape a state court 
forum brings a third-party action against a Federal em-
ployee. If the Federal employee was acting within the scope 
of the employee’s employment, the United States can remove 
the case to Federal court under 28 USC § 1442 & § 2679. The 
Federal court then applies the derivative jurisdiction doc-
trine and dismisses the third-party claim against the Federal 
employee, remanding the underlying action to state court. 
DOJ says that in such instances the third-party claim 
against a Federal employee is often brought merely to obtain 
a Federal forum, thereby frustrating the plaintiff’s choice of 
forum. 

• A clarification that a district court, and not state court, can 
make findings regarding the appropriateness of certain re-
movals. This is a non-substantive change. 

• Substitution of the generic word ‘‘entity’’ for ‘‘party’’ in one 
instance, consistent with the context of its usage. 

• Deletion of an extra comma in one provision. 
H.R. 394 includes the base text as approved by the House in the 

111th Congress along with the Senate changes. 

HEARINGS 

The Committee on the Judiciary held no hearings on H.R. 394. 

COMMITTEE CONSIDERATION 

On January 26, 2011, the Committee met in open session and or-
dered the bill H.R. 394 favorably reported without amendment, by 
voice vote, a quorum being present. 

COMMITTEE VOTES 

In compliance with clause 3(b) of rule XIII of the Rules of the 
House of Representatives, the Committee advises that there were 
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no recorded votes during the Committee’s consideration of H.R. 
394. 

COMMITTEE OVERSIGHT FINDINGS 

In compliance with clause 3(c)(1) of rule XIII of the Rules of the 
House of Representatives, the Committee advises that the findings 
and recommendations of the Committee, based on oversight ac-
tivities under clause 2(b)(1) of rule X of the Rules of the House of 
Representatives, are incorporated in the descriptive portions of this 
report. 

NEW BUDGET AUTHORITY AND TAX EXPENDITURES 

Clause 3(c)(2) of rule XIII of the Rules of the House of Represent-
atives is inapplicable because this legislation does not provide new 
budgetary authority or increased tax expenditures. 

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE 

In compliance with clause 3(c)(3) of rule XIII of the Rules of the 
House of Representatives, the Committee sets forth, with respect to 
the bill, H.R. 394, the following estimate and comparison prepared 
by the Director of the Congressional Budget Office under section 
402 of the Congressional Budget Act of 1974: 

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

Washington, DC, February 3, 2011. 
Hon. LAMAR SMITH, CHAIRMAN, 
Committee on the Judiciary, 
House of Representatives, Washington, DC. 

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 394, the ‘‘Federal Courts 
Jurisdiction and Venue Clarification Act of 2011.’’ 

If you wish further details on this estimate, we will be pleased 
to provide them. The CBO staff contact is Martin von Gnechten, 
who can be reached at 226–2860. 

Sincerely, 
DOUGLAS W. ELMENDORF, 

DIRECTOR. 
Enclosure 
cc: Honorable John Conyers, Jr. 

Ranking Member 

H.R. 394—Federal Courts Jurisdiction and Venue Clarification Act 
of 2011. 

H.R. 394 would make several changes to judicial procedures, in-
cluding the determination of original jurisdiction and court venue 
for certain types of cases. H.R. 394 would specify the court of origi-
nal jurisdiction for certain cases involving resident aliens and cor-
porations. In addition, H.R. 394 would change how the venues for 
Federal court cases are determined, particularly when the cases in-
volve multiple districts. 

Based on information from the Administrative Office of the U.S. 
Courts, CBO estimates that implementing H.R. 394 would have no 
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significant budgetary impact. Enacting H.R. 394 would not affect 
direct spending or revenues; therefore, pay-as-you-go procedures do 
not apply. 

H.R. 394 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act and would 
not affect the budgets of State, local, or tribal governments. 

The CBO staff contact for this estimate is Martin von Gnechten. 
The estimate was approved by Theresa Gullo, Deputy Assistant Di-
rector for Budget Analysis. 

PERFORMANCE GOALS AND OBJECTIVES 

The Committee states that pursuant to clause 3(c)(4) of rule XIII 
of the Rules of the House of Representatives, H.R. 394 clarifies the 
operation of Federal jurisdictional statutes and assists Federal 
judges in identifying the appropriate State or Federal court where 
actions should be brought. 

CONSTITUTIONAL AUTHORITY STATEMENT 

The Committee finds the authority for this legislation in article 
I, section 8, clause 9 and clause 18; and article III, section 1, of the 
Constitution. 

ADVISORY ON EARMARKS 

In accordance with clause 9 of rule XXI of the Rules of the House 
of Representatives, H.R. 394 does not contain any congressional 
earmarks, limited tax benefits, or limited tariff benefits as defined 
in clause 9(e), 9(f), or 9(g) of Rule XXI. 

SECTION-BY-SECTION ANALYSIS 

The following discussion describes the bill as reported by the 
Committee. 

Sec. 1. Short title; table of contents. Section 1(a) sets forth the 
short title of the bill as the ‘‘Federal Courts Jurisdiction and Venue 
Clarification Act of 2011.’’ Subsection (b) provides a table of con-
tents and the remaining text: 

TITLE I—JURISDICTIONAL IMPROVEMENTS 

Sec. 101. Treatment of resident aliens. 
Sec. 102. Citizenship of corporations and insurance companies 

with foreign contacts. 
Sec. 103. Removal and remand procedures. 
Sec. 104. Effective date. 

TITLE II—VENUE AND TRANSFER IMPROVEMENTS 

Sec. 201. Scope and definitions. 
Sec. 202. Venue generally. 
Sec. 203. Repeal of section 392. 
Sec. 204. Change of venue. 
Sec. 205. Effective date. 
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TITLE I—JURISDICTIONAL IMPROVEMENTS 

SEC. 101. TREATMENT OF RESIDENT ALIENS. 
The Constitution provides the basis for Federal court jurisdiction 

over disputes between citizens of different states (‘‘diversity juris-
diction’’) and over disputes involving citizens of the United States 
and citizens or subjects of foreign states (‘‘alienage jurisdiction’’). 
Currently, diversity jurisdiction is available when the matter in 
controversy exceeds $75,000 and is between citizens of different 
states. See 28 U.S.C. § 1332(a)(1). Under the long-standing com-
plete diversity requirement, for diversity jurisdiction to be avail-
able, no plaintiff and defendant can be from the same state. See 
Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 267 (1806). The tradi-
tional reason given for providing for diversity jurisdiction is ‘‘a fear 
that state courts would be prejudiced against those litigants from 
out of state.’’ Charles Alan Wright & Mary Kay Kane, Law of Fed-
eral Courts § 23, at 144 (6th ed. 2002). 

Although the Constitution permits the assertion of Federal juris-
diction over disputes involving aliens, established law bars the as-
sertion of jurisdiction over a dispute that involves only aliens. 
Alienage jurisdiction exceeds the limits of Article III unless a cit-
izen of the United States also appears as a party. See Hodgson v. 
Bowerbank, 9 U.S. (5 Cranch) 303 (1809). Cognizant of this long- 
standing constitutional limitation, section 1332 allows for jurisdic-
tion over aliens in two situations, both of which involve U.S. citi-
zens. First, paragraph 1332(a)(2) applies to disputes between citi-
zens of a state and citizens or subjects of a foreign state. Second, 
paragraph 1332(a)(3) applies to disputes between citizens of dif-
ferent states in which citizens or subjects of a foreign state are ad-
ditional parties. Jurisdiction based on paragraphs 1332(a)(2) or (3) 
is still subject to the minimum amount in controversy requirement. 

In general, the Federal courts have taken a fairly narrow view 
of the scope of paragraph 1332(a)(2) jurisdiction, declining on statu-
tory grounds to assert jurisdiction over disputes in which aliens ap-
pear on both sides of the litigation. See, e.g., Ed & Fred, Inc. v. Pu-
ritan Marine Ins. Underwriters Corp., 506 F.2d 757 (5th Cir. 1975). 
Even though U.S. citizens may appear on one side of the litigation, 
the presence of aliens as opposing parties(even aliens from dif-
ferent foreign countries) has proven fatal to the assertion of juris-
diction. See generally Allendale Mutual Ins. Co. v. Bull Data Sys-
tems, Inc., 10 F.3d 425, 428 (7th Cir. 1993); 15 Moore’s Federal 
Practice, § 102.77 (3d ed. 2001). In actions proceeding under para-
graph 1332(a)(3), this rule has not been applied with the same 
rigor. More specifically, when a claim between diverse U.S. citizens 
grounds the jurisdiction and aliens appear as additional parties on 
both sides of the litigation, jurisdiction has been upheld. See 
Transure, Inc. v. Marsh & McLennan, Inc., 766 F.2d 1297, 1298– 
99 (9th Cir. 1985) (upholding jurisdiction under section 1332(a)(3)); 
Dresser Industries, Inc. v. Underwriters at Lloyd’s of London, 106 
F.3d 494, 500 (3d Cir. 1997) (same). 

In 1988, Congress added the ‘‘resident alien proviso’’ to sub-
section 1332(a) through enactment of the Judicial Improvements 
and Access to Justice Act (Pub. L. No. 100–702). The proviso states 
that ‘‘an alien admitted to the United States for permanent resi-
dence shall be deemed a citizen of the State in which such alien 
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is domiciled.’’ 28 U.S.C. § 1332(a). The purpose of that change was 
to preclude Federal alienage jurisdiction under paragraph 
1332(a)(2) in suits between a citizen of a state and an alien perma-
nently residing in the same state, thereby also reducing the case-
load of the Federal courts. See, e.g., China Nuclear Energy Industry 
Corp. v. Andersen, LLP, 11 F. Supp. 2d 1256, 1258–59 (D. Colo. 
1998). In such situations, the permanent resident alien has appre-
ciable connections to the state, and there was perceived to be no 
need to provide for a Federal forum to protect the alien against 
possible bias in state court. Courts have interpreted the reference 
to permanent aliens to mean only those aliens who have been given 
‘‘green cards.’’ See Foy v. Schantz, Schatzman & Aaronson, P.A., 
108 F.3d 1347, 1349 (11th Cir. 1997) (holding that the ‘‘permanent 
resident alien provision of § 1332(a) applies only to aliens who have 
received permission from the INS to remain permanently in this 
country’’). 

Although the 1988 amendment curtailed alienage jurisdiction in 
one setting, the ‘‘deeming’’ feature created an arguable basis for ex-
pansion of alienage jurisdiction in other settings—a problem with 
which the courts have struggled. See, e.g., Arai v. Tachibana, 778 
F. Supp. 1535 (D. Haw. 1991), and Saadeh v. Farouki, 107 F.3d 52 
(D.C. Cir. 1997). Under paragraph 1332(a)(1), two resident aliens 
from different states might each be deemed to be a citizen of his 
or her respective state of domicile and claim access to Federal di-
versity jurisdiction in circumstances that would appear to violate 
the venerable rule of Hodgson v. Bowerbank (supra). Under para-
graphs 1332(a)(2)–(3), additional possibilities emerge for litigants 
involved in litigation with resident aliens to seek to expand their 
access to Federal court beyond what was available before the deem-
ing proviso took effect in 1988. For example, in Singh v. Daimler- 
Benz AG, 9 F.3d 303 (3d Cir. 1993), the court allowed a permanent 
resident alien in one state to proceed against a U.S. corporation 
resident in another state and a non-resident foreign corporation, 
even though the configuration of parties would have apparently 
failed to support a finding of jurisdiction under either paragraphs 
1332(a)(2) or (a)(3) in the absence of the deeming provision. 

To correct the problem, section 101 eliminates the resident alien 
proviso and its deeming feature altogether, along with its potential 
for jurisdictional expansion. By eliminating the proviso, resident 
aliens would no longer be deemed to be U.S. citizens for purposes 
of diversity jurisdiction, thereby avoiding the possibly anomalous 
results under paragraphs 1332(a)(1)-(3). In place of the proviso, sec-
tion 101 would provide that the district courts shall not have diver-
sity of citizenship jurisdiction under paragraph 1332(a)(2) of a 
claim between a citizen of a state and a citizen or subject of a for-
eign state admitted to the United States for permanent residence 
and domiciled in the same state. Section 101 of the bill would thus 
achieve the goal of modestly restricting jurisdiction, which Con-
gress sought to accomplish when it first enacted the resident alien 
proviso, and would avoid the threat of the expansion of jurisdiction 
now posed by the proviso. State court forums would remain avail-
able to aliens if Federal court forums were foreclosed. 

By attaching this modest restriction only to paragraph 
1332(a)(2), the amendment would permit resident aliens to appear 
as additional parties to disputes under paragraph 1332(a)(3), with-
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out their status as deemed U.S. citizens of their state of residence 
being treated as a basis for either establishing or defeating the di-
versity of U.S. citizenship that grounds jurisdiction under this pro-
vision. (References to sections 1335 (interpleader) and 1441 (re-
moval) are no longer necessary in the replacement sentence be-
cause 1335 is dependent upon diversity jurisdiction under section 
1332, and similarly, section 1441 applies only when district courts 
have original jurisdiction—which here would be through diversity.) 
SEC. 102. CITIZENSHIP OF CORPORATIONS AND INSURANCE COMPA-

NIES WITH FOREIGN CONTACTS. 
Section 102 amends paragraph 1332(c)(1) of title 28, United States 
Code, to specify the treatment of citizenship in diversity actions in-
volving corporations, as well as insurance companies involved in di-
rect actions. The purpose is to clarify how foreign contacts should 
affect the determination of whether diversity of citizenship exists 
when a case involving these entities is filed in or removed to Fed-
eral court. 

Actions involving corporations 
When one of the parties to a civil action is a corporation, sub-

section 1332(c) deems that corporation to be a citizen of any ‘‘State’’ 
in which it has been incorporated ‘‘and of the State where it has 
its principal place of business.’’ The quoted phrase was added to 
paragraph 1332(c)(1) in 1958 to expand the concept of corporate 
citizenship. The intent was to preclude diversity jurisdiction over 
a dispute between an in-state citizen and a corporation incor-
porated or primarily doing business in the same state. In these sit-
uations, neither party faces a threat of bias if the action were to 
be resolved in state court. 

For example, today under subsection 1332(c), if a corporation in-
corporated in Delaware has its principal place of business in Flor-
ida, it is deemed to be a citizen of both Delaware and Florida. If 
a Florida citizen or a Delaware citizen sues that corporation, diver-
sity jurisdiction would be defeated because both the plaintiff and 
defendant would be treated as citizens from the same state (Florida 
or Delaware). 

When an action involves a U.S. corporation with foreign contacts 
or foreign corporations that operate in the United States, Federal 
courts have struggled to apply this statute. See C. Wright & M. 
Kane, supra, § 27, at 170. The difficulty occurs primarily because 
paragraph 1332(c)(1) refers to a ‘‘State’’ and does not specify wheth-
er the term includes contacts with a foreign state (country of incor-
poration or principal place of doing business). Subsection (e) of sec-
tion 1332 defines ‘‘States’’ as including the Territories, the District 
of Columbia, and the Commonwealth of Puerto Rico. Some courts 
have noted that because the word ‘‘States’’ in the subsection begins 
with a capital ‘‘S,’’ it applies only to the fifty states and the other 
places specified in the definition and therefore does not apply to 
corporate citizens of foreign states. See, e.g., Torres v. Southern 
Peru Copper Corp., 113 F.3d 540, 543 (11th Cir. 1997); Cabalceta 
v. Standard Fruit Co., 883 F.2d 1553, 1559 (5th Cir. 1989). Other 
courts applying paragraph 1332(c)(1) have concluded that the word 
‘‘States’’ should mean foreign states, as well as states of the Union. 
See, e.g., Nike, Inc. v. Comercial Iberica de Exclusivas Deportivas, 
S.A., 20 F.3d 987 (9th Cir. 1994). 
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The following are examples of how the courts have reached dif-
ferent conclusions in trying to apply the provision in the absence 
of specific references to ‘‘foreign states.’’ Some circuits have treated 
a U.S. corporation with its principal place of business abroad as a 
citizen only of its place of incorporation. See, e.g., Cabalceta, supra 
(plaintiffs from Costa Rico (aliens) brought suit against Standard 
Fruit Company, a Delaware corporation with its principal place of 
business in Latin America); Torres, supra (alien plaintiffs brought 
suit against Delaware corporation with principal place of business 
in Peru). Such treatment of the corporations as citizens of Dela-
ware while ignoring their foreign contacts resulted in decisions up-
holding the availability of Federal alienage jurisdiction and allow-
ing the actions to proceed in Federal court. 

The Ninth Circuit, in contrast, has rejected any distinction be-
tween foreign and domestic corporations; each would be deemed a 
citizen of both its place of incorporation and its principal place of 
business. See Nike, Inc., supra, at 990. Although technically dicta 
as applied to U.S. corporations with business centers abroad, the 
Ninth Circuit’s approach has been applied to U.S. corporations in 
a number of district court decisions. See Note, David A. Greher, 
The Application of 28 U.S.C. § 1332(c)(1) to Alien Corporations: A 
Dual Citizenship Analysis, 36 Va. J. Int’l L. 233, 251 n.92 (1995) 
(collecting cases). Such an approach would result in a denial of 
alienage jurisdiction over suits brought by aliens against U.S. cor-
porations that have business centers abroad. 

The amendment in section 102 would resolve this division of au-
thority by implementing the diversity-curtailing intent of this pro-
vision with regard to corporations with foreign activities. It would 
insert the words ‘‘foreign state’’ in two places in paragraph 
1332(c)(1) to make it clear that all corporations, foreign and domes-
tic, would be regarded as citizens of both their place of incorpora-
tion and their principal place of business. The amendment would 
result in a denial of diversity jurisdiction in two situations: (1) 
where a foreign corporation with its principal place of business in 
a state sues or is sued by a citizen of that same state, and (2) 
where a citizen of a foreign country (alien) sues a U.S. corporation 
with its principal place of business abroad. Such a change would 
bring a degree of clarity to an area of jurisdictional law now char-
acterized by conflicting approaches in the Federal courts. State 
courts of general jurisdiction would remain available to the parties. 

By more clearly defining citizenship of corporations with foreign 
ties, the legislation would deny access to a Federal court in a small 
range of cases for which a Federal forum might be available today. 
For example, a company might have its principal place of business 
in a foreign state and nonetheless choose to incorporate in the 
United States. Such incorporation would make the corporation a 
citizen of its state of incorporation and, according to some courts, 
enable the corporation to claim access to a Federal court in a dis-
pute with another foreign national. (When such disputes arise from 
allegedly tortious conduct overseas, the Federal courts will often 
assert jurisdiction only to dismiss under the doctrine of forum non 
conveniens.) Section 102 would alter the jurisdictional analysis by 
deeming the corporation to be a citizen of its state of incorporation 
and of the foreign state where it has its business center, blocking 
jurisdiction on the well-established ground that disputes between 
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two aliens do not satisfy the jurisdictional requirements of sub-
section 1332(a). The statute would have no impact on the freedom 
of corporations to incorporate where they see fit, or to do business 
in accordance with their own business plan. It would simply treat 
them as citizens of their place of incorporation and principal place 
of business on a basis consistent with the treatment of domestic 
corporations. 

The change made by this amendment follows the definition Con-
gress used for corporate citizenship in the Multiparty, Multiforum 
Trial Jurisdiction Act of 2002 (Pub. L. No. 107–273). More specifi-
cally, that law provides that ‘‘a corporation is deemed to be a cit-
izen of any State, and a citizen or subject of any foreign state, in 
which it is incorporated or has its principal place of business. . . .’’ 
This definition is now codified as 28 U.S.C. § 1369(c)(2). 

Section 102 also revises the wording of paragraph 1332(c)(1) so 
that a corporation shall be deemed a citizen of ‘‘every State and for-
eign state by which it has been incorporated,’’ instead of ‘‘any 
State . . .’’ (Emphasis added.) Although corporations can incor-
porate in more than one state, the practice is rare. In applying the 
present wording of the subsection, most courts have treated such 
multi-state corporations as citizens of every state by which they 
have been incorporated. This section would codify the leading view 
as to congressional intent and treat corporations as citizens of 
every state of incorporation for diversity purposes. See C. Wright 
& M. Kane, supra, § 27, at 167–68. 

Direct actions against insurance companies 
Section 102 amends paragraph 1332(c)(1) to provide the same 

definition of citizenship for an insurance company engaged in direct 
action litigation as that proposed above for corporations with for-
eign contacts. Paragraph 1332(c)(1) presently includes ‘‘deeming’’ 
language for determining the citizenship of an insurance company 
involved in direct action litigation, which was added by Congress 
in 1964 (Pub. L. No. 88–439, 78 Stat. 445). The provision now reads 
as follows: 

in any direct action against the insurer of a policy or contract 
of liability insurance, whether incorporated or unincorporated, 
to which action the insured is not joined as a party-defendant, 
such insurer shall be deemed a citizen of the State of which 
the insured is a citizen, as well as of any State by which the 
insurer has been incorporated and of the State where it has its 
principal place of business. 

28 U.S.C. § 1332(c)(1). 
In a direct action case, the plaintiff sues the liability insurance 

company directly without naming as a defendant the insured party 
whose negligence or other wrongdoing gave rise to the claim. Sub-
section 1332(c) seeks to prevent such direct actions from qualifying 
for diversity jurisdiction by deeming the insurance company to be 
a citizen of the state of which the insured is a citizen, as well as 
of every state by which the insurer has been incorporated and of 
the state where it has its principal place of business. 

The provision was enacted primarily in response to a surge in di-
versity case filings against insurance companies in Federal courts 
in Louisiana. Sen. Rep. No. 1308, 88th Cong., 2d Sess. (1964), re-
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1 See generally American Law Institute, Federal Judicial Code Revision Project, Part III, Re-
moval, pp. 325–332 (2004) (ALI Project) 

printed in 1964 U.S. Code Cong. & Admin. News, p. 2778. That in-
crease followed adoption of a state statute there in 1959 allowing 
direct actions against insurance companies. 

Because of the broad review of jury verdicts that the Louisiana 
practice permits, lawyers for plaintiffs in that state greatly 
preferred to be in Federal court rather than in state court. 
They were able to convert what otherwise would have been a 
routine automobile-accident case between two Louisiana citi-
zens into a diversity action by taking advantage of the state 
statute permitting suit directly against the insurer without 
joinder of the insured. 

C. Wright & M. Kane, supra, § 27, at 171. Wisconsin also had en-
acted a state statute permitting direct actions. Id.; see also Inman 
v. MFA Mutual Ins. Co., 264 F. Supp. 727 (E.D. Ark. 1967); Carvin 
v. Standard Accident Ins. Co., 253 F. Supp. 232 (E.D. Tenn. 1966). 
The 1964 amendment was successful at preventing such direct ac-
tions from proceeding in Federal court under diversity jurisdiction. 
Northbrook National Ins. Co. v. Brewer, 493 U.S. 6 (1989) (in ap-
plying the provision, the Supreme Court set forth the legislative 
history). 

Today, direct actions continue to exist in some states through 
specific statutes (e.g., Louisiana, Wisconsin, Arkansas, and Con-
necticut) and in other states through examination of the nature of 
certain causes of action authorized in that state (e.g., North Caro-
lina). Yet, for diversity purposes, the citizenship of the insurer in 
such actions should be no different from that provided for corpora-
tions and should recognize the insurer’s foreign contacts. At least 
one court has held that the 1964 amendment should be applied to 
insurance companies incorporated abroad so as to carry out the in-
tent of the statute and deny diversity jurisdiction. See Newsom v. 
Zurich Ins. Co., 397 F.2d 280, 282 (5th Cir. 1968). 

Section 102 inserts references to ‘‘foreign states’’ to address situa-
tions where insurance companies are incorporated abroad or have 
their principal place of business See generally American 1 Law In-
stitute, Federal Judicial Code Revision Project, Part III, Removal, 
pp. 325–332 (2004) (ALI Project). abroad. (As a practical matter, 
this amendment would only affect the limited number of states 
where direct actions are permitted under state law or such actions 
are determined to exist.) 
SEC. 103. REMOVAL AND REMAND PROCEDURES. 

Section 103 amends sections 1441 and 1446 of title 28 to make 
improvements in the removal statutes. Some of these proposed 
statutory changes in this section are similar to those included in 
the ALI Project.1 

Proposed Amendments to Section 1441 

Section 103(a)(1) of the bill revises the heading for 28 U.S.C. 
§ 1441 to reflect that its application is limited to civil cases. Section 
103(a)(2) inserts a heading for subsection (a) of section 1441 and 
deletes the last sentence in that subsection (the substance of which 
is moved to new proposed paragraph 1441(b)(1), see below). Section 
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2 See also id. at 372–374. 

103(a)(3) places the provisions that apply to diversity actions under 
one subsection. This change is intended to make it easier for liti-
gants to locate the provisions that apply uniquely to diversity re-
moval. 

Proposed paragraph 1441(b)(1) takes the substance of the last 
sentence in current subsection 1441(a) and places it within the di-
versity subsection, as the sentence moved pertains only to diversity 
cases. Proposed paragraph 1441(b)(2) restates the substance of the 
last sentence of current subsection 1441(b), which relates only to 
diversity. (The first sentence currently in subsection 1441(b) is de-
leted because its reference to Federal question jurisdiction is ad-
dressed in the first sentence of subsection 1441(a).) 

Joinder of Federal law claims and state law claims 2 
Section 103(a)(4) of the bill would amend subsection 1441(c) to 

clarify the right of access to Federal court upon removal for the ad-
judication of separate Federal law claims that are joined with unre-
lated state law claims. Subsection 1441(c) presently authorizes a 
defendant to remove the entire case whenever a ‘‘separate and 
independent’’ Federal question claim is joined with one or more 
non-removable claims. That subsection also states that, following 
removal, the district court may either retain the whole case or re-
mand all matters in which state law predominates. 

Some Federal district courts have declared the provision uncon-
stitutional or raised constitutional concerns because, on its face, 
subsection 1441(c) purports to give courts authority to decide state 
law claims for which the Federal courts do not have original juris-
diction (e.g., Salei v. Boardwalk Regency Corp., 913 F. Supp. 993, 
1007 (E.D. Mich. 1996)). Other courts have chosen simply to re-
mand the entire case to state court, thereby defeating access to 
Federal court (e.g., Moralez v. Meat Cutters Local 539, 778 F. Supp. 
368 (E.D. Mich. 1991)). Many commentators have recognized the 
problem, and a leading treatise on the subject declares that ‘‘the 
present statute is useless and ought to have been repealed.’’ See C. 
Wright & M. Kane, supra, § 39, at 235. 

This section of the bill is intended to make changes to better 
serve the purpose for which the statute was originally designed, 
namely to provide a Federal forum for the resolution of Federal 
claims that fall within the original jurisdiction of the Federal 
courts. The amendment to subsection 1441(c) would permit the re-
moval of the case but require that a district court remand unre-
lated state law matters. This sever-and-remand approach is in-
tended to cure any constitutional problems while preserving the de-
fendant’s right to remove claims arising under Federal law. 

Sections 103(a)(5), (6), and (7)(A) of the bill insert appropriate 
headings for subsections 1441(d), (e), and (f) for ease of reference. 
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3 See generally ALI Project at 328–329. 

Proposed Amendments to Section 1446 and 
Addition of New Section 1454 

Separating the removal statute (§ 1446) into civil and criminal stat-
utes 3 

Sections 103(b)(1) and (b)(2)(B) of the bill amend section 1446 to 
change the section title and strike certain references to ‘‘criminal 
prosecution’’ so as to separate the removal provisions relating to 
civil and criminal proceedings into two statutes. Section 1446 pres-
ently contains several subsections, some of which are applicable to 
removal of both civil and criminal cases, some applicable only to 
civil cases, and some applicable only to criminal cases. Separating 
the civil and criminal provisions into two statutes would assist liti-
gants in knowing which provisions were applicable to their type of 
case. 

To effectuate this change, section 103 of the bill codifies the new 
statute for criminal proceedings as new section 1454. The statute 
for civil proceedings would continue to be section 1446. To make 
conforming changes for this amendment, current paragraphs (c)(1)- 
(5) and subsection (e) of section 1446 would be deleted and re-codi-
fied in the new section 1454. 

Section 103(b)(2)(A) of the bill inserts a heading for subsection 
1446(a). Section 103(b)(3)(A) inserts a heading for subsection 
1446(b), while designating the current first paragraph as ‘‘(1).’’ 

Removal in multiple-defendant cases 
Section 103(b)(3) amends subsection 1446(b) by numbering the 

paragraphs, striking the second unnumbered paragraph of existing 
subsection 1446(b), which is restated in new paragraph (3), and 
adding a new second paragraph. 

New subparagraph (b)(2)(A) codifies the well-established ‘‘rule of 
unanimity’’ for cases involving multiple defendants. Under that 
rule, which is generally traced to the Supreme Court decision in 
Chicago, Rock Island & Pac. Ry. v. Martin, 178 U.S. 245, 251 
(1900), all defendants who have been properly joined and served 
must join in or consent to removal. Like current law, the new pro-
vision is limited to cases removed solely under section 1441(a); it 
has no application to other statutes under which removal is author-
ized. See C. Wright & M. Kane, supra, § 40, at 244; see also ALI 
Project at 441–442, 530–532. The other provisions of paragraph 
(b)(2) address the main objective of this part of the statute, namely 
to eliminate confusion surrounding the timing of removal when de-
fendants are served at different times. 

The statute currently specifies a 30-day period for ‘‘the defend-
ant’’ to remove the action, but it does not address situations with 
multiple defendants, particularly where they are served over an ex-
tended period of time during and after the expiration of the first 
served defendant’s 30-day period for removal. In those situations, 
Federal courts have differed in determining the date on which the 
30-day period begins to run. Compare Bailey v. Janssen Pharma-
ceutica, Inc., 536 F.3d 1202 (11th Cir. 2008) (concluding that the 
30-day period runs from the date of service on the last-served de-
fendant and permitting earlier-served defendants who failed to act 
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during their own 30-day period to join in, or consent to, the last- 
served defendant’s timely removal); Marano Enterprises v. Z-Teca 
Restaurants, LP, 254 F.3d 753 (8th Cir. 2001) (holding that each 
defendant has 30 days to effect removal, regardless of when or if 
other defendants had sought to remove); and Brierly v. Alusuisse 
Flexible Packaging, Inc., 184 F.3d 527 (6th Cir. 1999) (holding that 
time for removal in a case involving multiple defendants runs from 
the date of service on the last-served defendant, and permitting de-
fendants who failed to remove within their own 30-day period to 
join the timely removal petition of a later-served defendant), with 
Getty Oil Corp. v. Ins. Co. of North America, 841 F.2d 1254 (5th 
Cir. 1988) (holding that the first-served defendant and all then- 
served defendants must join in the notice of removal within 30 
days after service upon the first-served defendant); but cf. McKin-
ney v. Board of Trustees of Mayland Community College, 955 F.2d 
924 (4th Cir. 1992) (holding that each defendant may have 30 days 
to file notice of removal, and rejecting the Getty Oil argument that 
served defendants must join a petition for removal within the time 
specified for the first-served defendant). 

New subparagraph 1446(b)(2)(B) provides that each defendant 
will have 30 days from his or her own date of service (or receipt 
of initial pleading) to seek removal. Subparagraph (b)(2)(C) would 
also allow earlier-served defendants to join in or consent to removal 
by a later-served defendant. Fairness to later-served defendants, 
whether they are brought in by the initial complaint or an amend-
ed complaint, necessitates that they be given their own opportunity 
to remove, even if the earlier-served defendants chose not to re-
move initially. Such an approach does not allow an indefinite pe-
riod for removal; plaintiffs could still choose to serve all defendants 
at the outset of the case, thereby requiring all defendants to act 
within the initial 30-day period. 

This new paragraph clarifies the rule of timeliness and provides 
for equal treatment of all defendants in their ability to obtain Fed-
eral jurisdiction over the case against them without undermining 
the Federal interest in ensuring that defendants act with reason-
able promptness in invoking Federal jurisdiction. The approach fol-
lows what one court described as the trend in recent cases. See Bai-
ley, supra, at 1205. 

New paragraph 1446(b)(3) is essentially the same as the text of 
the second paragraph of current subsection 1446(b), except that the 
1-year limit on removal in diversity cases is made part of a new 
subsection that gathers all provisions uniquely applicable to re-
moval based on diversity of citizenship. 

Creating a separate subsection for removal in diversity cases 
Section 103(b)(3)(C) of the bill replaces subsection 1446(c) (a 

criminal removal provision, which would now be codified in new 
section 1454) with the removal provisions relating solely to diver-
sity, also adding an appropriate heading. This will assist lawyers 
in finding the statutory rules that uniquely apply to removal based 
on diversity of citizenship jurisdiction. 
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4 An alternative approach was proposed by the ALI, see ALI Project at 463, 466–469. 

Authorizing removal after one year 4 
New paragraph 1446(c)(1) adds to the current 1-year limitation 

on removal of diversity actions a limited exception, authorizing dis-
trict courts to permit removal after the 1-year period if the district 
court finds that the plaintiff has acted in bad faith in order to pre-
vent a defendant from removing the action. 

In 1988, Congress amended this statute to prohibit the removal 
of diversity cases more than one year after their commencement. 
This change was intended to encourage prompt determination of 
issues of removal in diversity proceedings, and it sought to avoid 
the disruption of state court proceedings that might occur when 
changes in the case made it subject to removal. The change, how-
ever, led some plaintiffs to adopt removal-defeating strategies de-
signed to keep the case in state court until after the 1-year dead-
line passed. In those situations, some courts have viewed the 1- 
year time limit as ‘‘jurisdictional’’ and therefore an absolute limit 
on the district court’s jurisdiction. Other courts have viewed the pe-
riod as ‘‘procedural’’ and therefore subject to equitable tolling (e.g., 
Tedford v. Warner-Lambert Co., 327 F.3d 423 (5th Cir. 2003)). In 
light of some ambiguity in the case law (compare Bowles v. Russell, 
551 U.S. 205 (2007) (rejecting equitable tolling) with Holland v. 
Florida, 130 S. Ct. 2549 (2010) (accepting such tolling)), inclusion 
of statutory language to resolve the conflict is appropriate. 

Proposed paragraph 1446(c)(1) grants district court judges discre-
tion to allow removal after the 1-year limit if they find that the 
plaintiff has acted in bad faith in order to prevent a defendant 
from removing the action. The inclusion in the new standard of the 
phrase ‘‘in order to prevent a defendant from removing the action’’ 
makes clear that the exception to the bar of removal after one year 
is limited in scope. 

Amount in controversy and removal timing 
Section 103(b)(3)(C) of the bill further amends subsection 1446(c) 

by inserting two new paragraphs, (2) and (3), to address issues re-
lating to uncertainty of the amount in controversy when removal 
is sought, e.g., when state practice either does not require or permit 
the plaintiff to assert a sum claimed or allows the plaintiff to re-
cover more than an amount asserted. Although current practice al-
lows defendants to claim that the jurisdictional amount is satisfied 
and remove, several issues complicate this practice. 

First, circuits have adopted differing standards governing the 
burden of showing that the amount in controversy is satisfied. The 
‘‘sum claimed’’ and ‘‘legal certainty’’ standards that govern the 
amount in controversy requirement when a plaintiff originally files 
in Federal court have not translated well to removal, where the 
plaintiff often may not have been permitted to assert in state court 
a sum claimed or, if asserted, may not be bound by it. Second, 
many defendants faced with uncertainty regarding the amount in 
controversy remove immediately—rather than waiting until future 
developments provide needed clarification—out of a concern that 
waiting and removing later will result in the removal’s being 
deemed untimely. In these cases, Federal judges often have dif-
ficulty ascertaining the true amount in controversy, particularly 
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when removal is sought before discovery occurs. As a result, judi-
cial resources may be wasted and the proceedings delayed when lit-
tle or no objective information accompanies the notice to remove. 

Proposed new paragraph 1446(c)(2) allows a defendant to assert 
an amount in controversy in the notice of removal if the initial 
pleading seeks non-monetary relief or a money judgment, in in-
stances where the state practice either does not permit demand for 
a specific sum or permits recovery of damages in excess of the 
amount demanded. The removal will succeed if the district court 
finds by a preponderance of the evidence that the amount in con-
troversy exceeds the amount specified in 28 U.S.C. § 1332(a), pres-
ently $75,000. 

If the defendant lacks information with which to remove within 
the 30 days after the commencement of the action, the bill adds a 
new subparagraph 1446(c)(3)(A) to clarify that the defendant’s 
right to take discovery in the state court can be used to help deter-
mine the amount in controversy. If a statement appears in re-
sponse to discovery or information appears in the record of the 
state proceedings indicating that the amount in controversy ex-
ceeds the threshold amount, then proposed subparagraph 
1446(c)(3)(A) deems it to be an ‘‘other paper’’ within the meaning 
of paragraph 1446(b)(3), thereby triggering a 30-day period in 
which to remove the action. The district court must still find by a 
preponderance of the evidence that the jurisdictional threshold has 
been met. 

In adopting the preponderance standard, new paragraph 
1446(c)(2) would follow the lead of recent cases. See McPhail v. 
Deere & Co., 529 F.3d 947 (10th Cir. 2008); Meridian Security Ins. 
Co. v. Sadowski, 441 F.3d 536 (7th Cir. 2006). As those cases recog-
nize, defendants do not need to prove to a legal certainty that the 
amount in controversy requirement has been met. Rather, defend-
ants may simply allege or assert that the jurisdictional threshold 
has been met. Discovery may be taken with regard to that ques-
tion. In case of a dispute, the district court must make findings of 
jurisdictional fact to which the preponderance standard applies. If 
the defendant establishes by a preponderance of the evidence that 
the amount exceeds $75,000, the defendant, as proponent of Fed-
eral jurisdiction, will have met the burden of establishing jurisdic-
tional facts. 

Under proposed subparagraph 1446(c)(3)(B), if the notice of re-
moval is filed more than one year after the commencement of the 
action, and a finding is made that the plaintiff deliberately failed 
to disclose the actual amount in controversy to prevent removal, 
that finding would be deemed bad faith under paragraph (1). 

Section 103(b)(4)(A) of the bill inserts a heading for subsection 
1446(d). Section 103(b)(4)(B) makes a technical amendment replac-
ing ‘‘thirty’’ with ‘‘30’’ each place it appears in section 1446. Section 
103(b)(4)(C) strikes current subsection (e) (a criminal removal pro-
vision, which is now codified as part of new section 1454). Section 
103(b)(4)(D) redesignates current subsection (f) as new subsection 
(e), and inserts a new heading. 
SEC. 104. EFFECTIVE DATE. 

Section 104 provides that the amendments made by Title I shall 
take effect upon the expiration of the 30-day period beginning on 
the date of the enactment of this Act and shall apply to any action 
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5 See generally ALI Project at 154–157. 

or prosecution commenced on or after such effective date. Section 
104 also provides that an action or prosecution commenced in state 
court and removed to Federal court shall be deemed to commence 
on the date the action or prosecution was commenced, within the 
meaning of state law, in state court. 

TITLE II—VENUE AND TRANSFER IMPROVEMENTS 

SEC. 201. SCOPE AND DEFINITIONS. 
Section 201 adds a new section 1390 to chapter 87 of title 28, 

United States Code, to define the term ‘‘venue’’ and to specify two 
areas where the venue chapter would be inapplicable. 

When venue is defined in terms of the geographical location 
where a civil action may appropriately be brought, venue is a rel-
atively easy matter for a defendant to waive—either purposefully 
(by contract) or by inaction through the failure to raise the defense 
at the first available opportunity (see Fed. R. Civ. P. 12(b)(3) and 
12(h)(1), making clear that defendants must raise the issue of 
venue in either the first motion or answer presented to the court 
in response to the complaint). If a defendant preserves the issue 
through a timely objection, district courts lack power to enter judg-
ments against a defendant as to whom venue is improper. If the 
defendant fails to raise a venue defense and the court issues a 
judgment, the venue defense is waived. 

Proposed subsection 1390(a) (‘‘Venue Defined’’) would provide a 
general definition that distinguishes venue (a geographic specifica-
tion of the appropriate forum for litigation) from other provisions 
of Federal law that operate as restrictions on subject-matter juris-
diction. Although such subject-matter restrictions may also include 
geographic terms, they differ from venue rules in that they may not 
be waived by the parties and will not be affected by changes in 
Chapter 87’s general venue rules. Chapter 87’s general rules also 
leave intact a variety of special provisions in various statutes that 
identify the proper forum for litigation of proceedings under specific 
acts of Congress. Some of these statutes have been interpreted as 
venue rules that may be waived by the parties, while others have 
been interpreted as restrictions on subject matter jurisdiction, 
which could not be waived. 

Proposed subsection 1390(b) (‘‘Exclusion of Certain Cases’’) would 
make clear that the general venue provisions do not apply to pro-
ceedings in admiralty. Presently, the only express provision that 
excludes admiralty cases from the general venue statutes that oth-
erwise govern ‘‘any civil action’’ is included in Fed. R. Civ. P. 82, 
which specifies that an admiralty or maritime claim shall not be 
treated as a civil action for purposes of 28 U.S.C. §§ 1391–1392. In 
addition, subsection (b) would codify current case law (see Conti-
nental Grain Co. v. Barge FBL-585, 364 U.S. 19 (1960)) to make 
clear that admiralty disputes would be subject to the general trans-
fer provisions in 28 U.S.C. §§ 1404-1407.5 

Proposed subsection 1390(c) (‘‘Clarification Regarding Cases Re-
moved from State Courts’’), in keeping with current case law, 
would provide that the venue statutes do not determine the proper 
venue for a case removed from state court to a Federal district 
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6 See, e.g., Polizzi v. Cowles Magazines, Inc., 345 U.S. 663, 665–66 (1953) (venue removed in 
cases is controlled by the removal statute, rather than the general venue statute); Kerobo v. 
Southwestern Clean Fuels Corp., 285 F.3d 531 (6th Circ. 2002) (applying the Polizzi principle). 
See also ALI Project at 157–158. 

7 See Hollis v. Florida State University, 259 F.3d 1295, 1300 (11th Cir. 2001) (noting the avail-
ability of transfer following removal of a case to Federal court); Bentz v. Recile, 778 F.2d 1026, 
1027–1028 (5th Cir. 1985) (permitting removal and transfer for convenience of the parties even 
where action was removed from a state court that may have lacked jurisdiction over the defend-
ant). 

8 The ALI notes that there are over 200 specialized venue statutes in the United States Code. 
These specialized statutes would continue to govern within their respective fields, and the gen-
eral venue statute would govern diversity and Federal question litigation outside these special 
areas. See ALI Project at 253–290. 

court.6 (The removal statute, 28 U.S.C. § 1441(a), makes venue 
proper in the Federal district court for the district in which the 
state court action was pending.) In addition, this subsection would 
maintain current practice by expressly providing that the transfer 
provisions of Chapter 87 would govern the transfer of a removed 
action as between districts and divisions of the Federal district 
courts once a case has been removed.7 

Section 201(b) makes a conforming amendment in the table of 
sections for Chapter 87. 
SEC. 202. VENUE GENERALLY. 

Section 202 of the bill replaces the text of the first four sub-
sections of present section 1391, which govern venue generally. 

Application of Venue Requirements Generally (Proposed 
§ 1391(a)(1)) 

New paragraph 1391(a)(1) would follow current law in providing 
the general requirements for venue choices, but would not displace 
the special venue rules that govern under particular Federal stat-
utes.8 A general venue statute may provide greater uniformity and 
lessen the need for special venue provisions in titles other than 
title 28. 

Abrogation of the ‘‘local action’’ rule (Proposed § 1391(a)(2), see also 
proposed section 203 of the bill) 

New paragraph 1391(a)(2) would end the use of the ‘‘local action’’ 
rule, which provides that certain kinds of actions pertaining to real 
property may be brought only in the district in which the property 
is located. Such actions, deemed ‘‘local,’’ differ from the transitory 
actions that may be brought in any court with jurisdiction over the 
dispute and parties. The rule has primarily caused problems in dis-
putes over suits for damages due to a trespass, because the district 
court may not be able to exercise personal jurisdiction over the de-
fendant in the place where the property is located. Thus, in such 
situations, a plaintiff would not be able to pursue his or her case. 

As noted in the ALI Project, ‘‘[t]he virtually unanimous view of 
modern opinion is that the local-action rule serves no useful func-
tion as a device for allocating venue among the Federal courts. It 
is largely a creature of decisional law. . . .’’ ALI Project at 169. See 
e.g., Bigio v. Coca-Cola, 239 F.3d 440, 449–450 (2d Cir. 2000) (trac-
ing local action rule to Livingston v. Jefferson, 15 Fed. Cas. 660 
(C.C.D.Va. 1811)). 

In light of the definition in subsection 1390(a), the phrasing of 
paragraph (a)(2), with its specific reference to ‘‘venue,’’ makes it 
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9 As noted in the ALI Project, new section 1391(a)(2)’s abrogation of the local-action rule would 
be subject to the qualification at the beginning of subsection (a) ‘‘[e]xcept as otherwise provided 
by law.’’ ALI Project at 170–171. 

10 See generally ALI Project at 172–173 & nn.25, 27. 

clear that statutory restrictions based on subject-matter jurisdic-
tion would continue to apply.9 

Establishing a unitary approach to venue; limiting venue in mul-
tiple-defendant cases to a district of the state in which all de-
fendants reside; and clarifying the definition of ‘‘fallback’’ venue 
(Proposed § 1391(b)(1)-(3)) 

Presently, subsection 1391(a) sets forth the venue requirements 
for actions brought in the Federal courts pursuant to diversity ju-
risdiction (28 U.S.C. § 1332). Subsection 1391(b) sets forth the 
venue requirements for actions brought in Federal court based on 
Federal question jurisdiction (28 U.S.C. § 1331). The provisions of 
subsections (a) and (b) in current law are identical, except with re-
spect to the ‘‘fallback’’ provisions found in paragraphs 1391(a)(3) 
and (b)(3), which are used if ‘‘there is no other district in which the 
action may otherwise be brought.’’ 10 (As a practical matter, ‘‘fall-
back’’ venue applies primarily to claims that arise from conduct 
overseas.) 

Many academics, as well as the ALI, have called for the elimi-
nation of the venue distinction between diversity and Federal ques-
tion actions. New subsection 1391(b) responds to this call by estab-
lishing a single, unitary approach to venue rules that would govern 
actions brought in Federal court based on diversity or Federal 
question jurisdiction. It would preserve section 1391 as a general 
venue statute with provisions for venue based on the residence of 
the defendants, venue based on where the events giving rise to the 
action took place, and fallback venue. 

New paragraph 1391(b)(1) would address a potential problem 
with the current statute. This subsection is intended to limit venue 
in multiple-defendant cases to a district of the state in which all 
defendants reside, and to address situations where one of the de-
fendants in a multiple-defendant case is a corporation, which can 
be a resident for venue purposes in more than one state. 

Presently, the language of paragraphs 1391(a)(1) and (b)(1) 
makes venue proper in ‘‘a judicial district where any defendant re-
sides, if all defendants reside in the same State.’’ Literally applied, 
this language could have unintended consequences. For example, 
consider a suit brought against both a resident (natural person) in 
Illinois and a corporation that does substantial business in every 
state, including Illinois, and the litigation arose from events that 
occurred in Illinois. Under current subsection 1391(c), the corpora-
tion could be considered a resident of Illinois and every other state, 
by virtue of its being subject to personal jurisdiction in all those 
states. A plaintiff might sue both defendants in any other district 
where the corporation happens to reside, such as the Southern Dis-
trict of New York, on the theory that, because all defendants reside 
in the same state (Illinois) as provided in 28 U.S.C. § 1391(a) and 
(b), venue is proper in any other district where ‘‘any defendant re-
sides.’’ Proposed paragraph 1391(b)(1) would alter the statutory 
language to preclude such a result, while achieving the intended 
goal of the original statute. 
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11 See John B. Oakley, Prospectus for the American Law Institute’s Federal Judicial Code Revi-
sion Project, 31 U. C. Davis L. Rev. 855, 948 & n.404 (1998) (noting that the legislative history 
of the Judicial Improvements Act of 1990, Pub. L. No. 101–650, suggests that Congress intended 
no difference in the two formulations). 

12 Domicile is defined as the place where a person has his or her true, fixed, and permanent 
home and principal establishment. See Black’s Law Dictionary (8th ed. 2004). 

New paragraph 1391(b)(2) repeats without change the language 
now found in paragraphs 1391(a)(2) and 1391(b)(2). 

New paragraph 1391(b)(3) would eliminate the differences in fall-
back venue currently found in paragraphs 1391(a)(3) and (b)(3). 
Paragraph 1391(a)(3) of title 28 provides that venue is proper in ‘‘a 
judicial district in which any defendant is subject to personal juris-
diction (emphasis added) at the time the action is commenced, if 
there is no district in which the action may otherwise be brought.’’ 
Paragraph 1391(b)(3) provides that venue is proper in ‘‘a judicial 
district in which any defendant may be found (emphasis added), if 
there is no district in which the action may otherwise be brought.’’ 
Paragraph 1391(a)(3) appears to refer to situations in which the 
district court may exercise long-arm jurisdiction over any defend-
ant in the case. Although paragraph 1391(b)(3) appears to have 
been intended to reach the same result, the ‘‘may be found’’ lan-
guage in that provision could be interpreted to refer to situations 
in which any defendant may be served with process in the dis-
trict.11 Traditionally, the ‘‘may be found’’ formulation carried this 
service-of-process connotation, and some courts have interpreted 
‘‘may be found’’ venue provisions from elsewhere in Federal law as 
meaning something other than service achieved through a long-arm 
statute. See C. Wright & M. Kane, supra, § 42, at 264 n.36. 

Although no cases have been identified that have adopted the 
narrower interpretation of paragraph (b)(3), there is little sub-
stantive justification for the present disparity in language between 
1391(a)(3) and (b)(3), which could disrupt the intended operation of 
the venue statutes. Proposed paragraph 1391(b)(3) would eliminate 
this disparity and provide that an action may be brought in a judi-
cial district in which any defendant is subject to the court’s per-
sonal jurisdiction as to the action in question. The addition of the 
language ‘‘with respect to such action’’ is intended to avoid the pos-
sibility of an overly broad assertion of venue. 

Venue Rules Applicable Universally (Proposed § 1391(c)) 
Under section 202 of the bill, proposed subsection 1391(c) would 

apply to all venuestatutes, including venue provisions that appear 
elsewhere in the United States Code. It defines residency for nat-
ural persons, incorporated and unincorporated entities, and also 
provides a rule for nonresident defendants. This would replace cur-
rent subsection 1391(c), which applies only to corporations as de-
fendants, and only for purposes of venue under Chapter 87. 

Clarifying ‘‘residence’’ of natural persons for venue purposes (Pro-
posed § 1391(c)(1)) 

Under current paragraphs 1391(a)(1) and (b)(1), venue in a suit 
against a natural person may lie in a district where the defendant 
‘‘resides.’’ Most courts have interpreted the term ‘‘resides’’ as a ref-
erence to the party’s domicile,12 borrowing the approach that gov-
erns the determination of citizenship for purposes of diversity of 
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13 See 15 Wright & Miller, Federal Practice and Procedure: Jurisdiction and Related Matters 
at 33–37 (2d. ed. 1986). 

14 See, e.g., Arley v. United Pac. Ins. Co., 379 F.2d 183, 185, n.1 (9th Cir. 1967); cf. Townsend 
v. Bucyrus-Erie Co., 144 F.2d 106, 108 (10th Cir. 1944) (noting that residence for venue pur-
poses does not necessarily conform to citizenship for diversity purposes). See generally ALI 
Project at 178–182. 

15 See ALI Project at 182. 

citizenship jurisdiction.13 However, a minority of appellate courts 
(the Second, Ninth, and Tenth Circuits) have interpreted residence 
as a possibly broader concept than citizenship and have permitted 
a defendant to be considered a resident in a state and district other 
than that person’s state of domicile.14 Such a reading might permit 
a court to find venue to be proper in a place where a party has a 
summer home. 

Paragraph 1391(c)(1) would provide that, for venue purposes, a 
natural person would be deemed to reside in the judicial district in 
which that person is domiciled, thereby resolving the division of au-
thority regarding the residence of parties by adopting the majority 
rule. As noted in the ALI Project, proposed new paragraph 
1391(c)(1)— 

conforms . . . to the great bulk of precedent, by expressly lim-
iting party-based venue in suits against individuals to the dis-
trict or (in a multi-defendant case) the state in which the de-
fendant is domiciled. This strict definition of residence for 
venue purposes in suits against individuals means that any 
plaintiff desiring to sue multiple individuals not domiciled in 
the same state will have to bring suit in a claim-based venue 
[where the events or omissions giving rise to the claim oc-
curred] . . . rather than in a party-based venue. . . .15 

Venue for unincorporated associations (Proposed § 1391(c)(2)) 
The Supreme Court’s decision in Denver & Rio Grande W. R. Co. 

v. Brotherhood of Railroad Trainmen, 387 U.S. 556 (1967), has pro-
duced a division in authority as to the venue treatment of unincor-
porated associations. There, the Court ruled that unions were to be 
treated like corporations for Federal venue purposes, and thus sub-
ject to venue where they were licensed to do business or where 
they were doing business. The venue treatment of corporations 
changed in 1988 with the adoption of 28 U.S.C. § 1391(c), which 
provides that corporations will be regarded as residents of any dis-
trict in which they are subject to personal jurisdiction. Some courts 
apply this newer rule to unions; others continue to apply the Den-
ver & Rio Grande venue rule to unincorporated associations. These 
courts take the position that the 1988 modification of the statutory 
rule for corporate venue did not change the treatment of venue for 
unincorporated associations that had been applied previously in 
Denver & Rio Grande. 

New paragraph 1391(c)(2) in section 202 of the bill would restore 
the parity of treatment contemplated in Denver & Rio Grande. The 
provision would deem a corporation, an unincorporated association, 
and any other entity that has the right to sue and be sued in its 
common name, if a defendant, to be a resident in any judicial dis-
trict in which the defendant is subject to the court’s personal juris-
diction as to the civil action in question, and, if a plaintiff, only in 
the judicial district in which it maintains its principal place of busi-
ness. As a general matter, the same rule would apply to limited 
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partnerships and corporations (LLPs and LLCs), entities that nor-
mally have the capacity to sue in their common name under the 
law governing their organization. 

This clarifies current law by expressly making the deeming pro-
vision applicable to unincorporated associations, such as partner-
ships and labor unions, and other entities with capacity to sue in 
their common name under applicable law. Under Fed. R. Civ. P. 
17(b), corporate capacity to sue depends on the law governing the 
corporation’s organization. With respect to entities other than cor-
porations, capacity to sue in a common name depends on the law 
of the state in which the district court is located, except that part-
nerships and unincorporated associations that lack capacity under 
state law may sue or be sued in their common name for the pur-
poses of enforcing substantive Federal rights. 

For the cases in which other laws provide that venue may be 
based on the residence of the plaintiff, this proposed amendment 
to the venue statute would treat a plaintiff capable of suing in its 
common name as a resident only of the district in which it has its 
principal place of business. This section would follow the ALI 
Project in slightly narrowing venue options for plaintiffs suing in 
a common name, in keeping with the trend to move away from 
plaintiff-based venue and focus on the convenience of defendants. 

Clarifying venue for those residing outside the U.S.; granting venue 
defense to permanent resident aliens with a domicile in the U.S. 
(Proposed § 1391(c)(3)) 

Subsection 1391(d) of title 28 currently provides that an alien 
may be sued in any district, thus denying an alien the ability to 
raise venue as a defense to the location of litigation. As noted in 
the ALI Project, the current statute means that the ‘‘presence of an 
alien defendant is disregarded in the application of the venue stat-
utes to any co-defendants who are not aliens.’’ ALI Project at 199. 

As provided in section 202, the first clause of proposed paragraph 
1391(c)(3) would change venue law by shifting the focus from 
‘‘alienage’’ of a defendant to whether the defendant has his or her 
‘‘residence’’ outside the United States. It means that for a party 
resident abroad, whether a natural person or a corporation, any 
venue privilege against suit in a particular Federal district court 
would be eliminated, and the protection of the defendant from 
being sued in an inappropriate forum would be dependent upon 
whether the defendant was subject to personal jurisdiction in that 
district and to potential transfer under subsection 1404(a) of title 
28. 

This would mean that aliens and United States citizens domi-
ciled abroad could not claim a venue defense to the location of liti-
gation. Prohibiting United States citizens domiciled abroad from 
raising a venue defense would be a change in current law. They 
could, however, continue to object to personal jurisdiction in the 
courts of the United States, as could aliens. (A natural person is 
deemed by paragraph 1391(c)(1) to reside where domiciled, and 
thus such a defendant could be a nonresident for venue purposes 
and still be subject to personal jurisdiction as a defendant in a Fed-
eral district court.) This approach is consistent with that suggested 
by the ALI as far back as 1969 when it proposed dropping the em-
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16 An alien can obtain a ‘‘lawful domicile’’ in the United States only if he or she has the ability 
under the immigration laws to form the intent to remain in this country indefinitely. See 
Castellon-Contreras v. INS, 45 F.3d 149 (7th Cir. 1995); Madrid-Tavarez v. INS, 999 F.2d 111 
(5th Cir. 1993). Such an interpretation of domicile under the venue statute as including lawful 
intent to remain would foreclose the possibility that an undocumented alien would be regarded 
as a domiciliary of the United States for venue purposes. 

phasis on alienage and applying the same rule to all natural per-
sons with a domicile abroad. 

The second clause of proposed paragraph 1391(c)(3) would make 
it clear that defendants that reside outside the United States shall 
be disregarded for purposes of determining the appropriate place 
for bringing an action as to other resident defendants. (This con-
tinues the present practice of disregarding aliens and extends that 
practice to other defendants who reside outside the United States.) 
The requirement that courts disregard non-resident defendants in 
determining venue should alleviate the possibility that district 
courts will view the presence of such parties as a bar to the trans-
fer of actions to a more convenient forum. 

In keeping with the consistent focus of determining venue by ref-
erence to the domicile of natural persons, the deletion of the cur-
rent language of 28 U.S.C. § 1391(d), combined with the proposed 
amendment to paragraph 1391(c)(1), would also permit permanent 
resident aliens domiciled in the United States to raise a venue de-
fense.16 As noted above, aliens may not claim a venue defense 
under current law. This is true even if the alien has been admitted 
for immigration purposes as a permanent resident of the United 
States and has established a domicile here. The proposed statute 
would grant a venue defense to permanent resident aliens who are 
domiciled in the United States. (At present, 28 U.S.C. § 1332(a) rec-
ognizes that permanent resident aliens may be viewed as citizens 
of their state of domicile for certain jurisdictional purposes, al-
though section 101 of the bill would modify the terms of that provi-
sion to better achieve its intended purpose.) As noted in the ALI 
Project, ‘‘it makes little sense to assimilate permanent resident 
aliens domiciled in a state to United States citizens domiciled in a 
state for purposes of subject matter jurisdiction but not for pur-
poses of venue.’’ ALI Project at 201. New paragraph 1391(c)(3) 
would address this problem. 

Retaining district-specific venue (Proposed § 1391(d)) 
The language of proposed subsection 1391(d) is identical to that 

currently included in the second sentence of subsection 1391(c), 
with the addition of the language ‘‘for purposes of venue under this 
chapter’’ from the first sentence of the current subsection. Lastly, 
section 202 of the bill inserts subsection headings for subsections 
1391(e), (f), and (g). 
SEC. 203. REPEAL OF SECTION 1392. 

28 U.S.C. § 1392 provides that ‘‘[a]ny civil action, of a local na-
ture, involving property located in different districts in the same 
State, may be brought in any of such districts.’’ Because proposed 
paragraph 1391(a)(2) would abolish the local-action rule, section 
1392 is repealed as unnecessary. 
SEC. 204. CHANGE OF VENUE. 

Subsection 1404(a) of title 28 authorizes the transfer of civil ac-
tions for the convenience of the parties and witnesses and in the 
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17 See Hoffman v. Blaski, 363 U.S. 335 (1960). 

interest of justice, but it limits the transfer of an action to those 
districts ‘‘where [the action] might have been brought.’’ The Su-
preme Court has interpreted this language to require that the 
transferee district be one in which both venue and personal juris-
diction are proper.17 This interpretation, however, narrows the 
range of possible transferee districts and precludes a transfer of the 
case to a district where it might be more convenient to the liti-
gants. 

In addition to the existing authority to transfer a civil action to 
a district or division where it might have been brought,’’ the pro-
posed amendment to subsection 1404(a) would permit an action to 
be transferred to any district or division to which all parties have 
consented, even if the action could not have been brought in that 
district or division originally. Under the proposed amendment, such 
transfers would only be possible where all parties agreed and only 
if the court found it to be for the convenience of the parties and 
witnesses and in the interest of justice. Such mutually agreed upon 
and judicially approved transfers would be proper in any action, in-
cluding actions that have been centralized for pre-trial proceedings 
by the Judicial Panel on Multidistrict Litigation under 28 U.S.C. 
§ 1407. 

In authorizing such transfers upon the parties’ consent, this pro-
posed change to subsection 1404(a) would also require a cor-
responding change in existing subsection 1404(d) to clarify that the 
amendment to subsection 1404(a) is not intended to allow the 
transfer of an action from an Article III district court to a terri-
torial district court that lacks Article III status. The proposed 
change would preclude a transfer from an Article III district court 
to the district courts of Guam, the Northern Mariana Islands, and 
the Virgin Islands. The specific bar of such transfers will prevent 
possible constitutional issues from arising. 
SEC. 205. EFFECTIVE DATE. 

This section provides that the amendments made by Title II 
would take effect upon the expiration of the 30-day period begin-
ning on the date of enactment and would apply to any action com-
menced on or after such date. In addition, it clarifies the treatment 
of cases commenced in state court and removed to Federal court. 

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 

TITLE 28, UNITED STATES CODE 

* * * * * * * 

PART IV—JURISDICTION AND VENUE 

* * * * * * * 
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CHAPTER 85—DISTRICT COURTS; JURISDICTION 
* * * * * * * 

§ 1332. Diversity of citizenship; amount in controversy; costs 
(a) The district courts shall have original jurisdiction of all civil 

actions where the matter in controversy exceeds the sum or value 
of $75,000, exclusive of interest and costs, and is between— 

(1) * * * 
(2) citizens of a State and citizens or subjects of a foreign 

state, except that the district courts shall not have original ju-
risdiction under this subsection of an action between citizens of 
a State and citizens or subjects of a foreign state who are law-
fully admitted for permanent residence in the United States 
and are domiciled in the same State; 

* * * * * * * 
øFor the purposes of this section, section 1335, and section 1441, 
an alien admitted to the United States for permanent residence 
shall be deemed a citizen of the State in which such alien is domi-
ciled.¿ 

* * * * * * * 
(c) For the purposes of this section and section 1441 of this 

title— 
(1) a corporation shall be deemed to be a citizen of øany 

State¿ every State and foreign state by which it has been incor-
porated and of øthe State¿ the State or foreign state where it 
has its principal place of business, except that in any direct ac-
tion against the insurer of a policy or contract of liability insur-
ance, whether incorporated or unincorporated, to which action 
the insured is not joined as a party-defendant, øsuch insurer 
shall be deemed a citizen of the State of which the insured is 
a citizen, as well as of any State by which the insurer has been 
incorporated and of the State where it has its principal place 
of business; and¿ such insurer shall be deemed a citizen of— 

(A) every State and foreign state of which the insured 
is a citizen; 

(B) every State and foreign state by which the insurer 
has been incorporated; and 

(C) the State or foreign state where the insurer has its 
principal place of business; and 

* * * * * * * 

CHAPTER 87—DISTRICT COURTS; VENUE 

Sec. 
1390. Scope. 
1391. Venue generally. 
ø1392. Defendants or property in different districts in same State.¿ 

* * * * * * * 

§ 1390. Scope 
(a) VENUE DEFINED.—As used in this chapter, the term ‘‘venue’’ 

refers to the geographic specification of the proper court or courts for 
the litigation of a civil action that is within the subject-matter juris-
diction of the district courts in general, and does not refer to any 
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grant or restriction of subject-matter jurisdiction providing for a 
civil action to be adjudicated only by the district court for a par-
ticular district or districts. 

(b) EXCLUSION OF CERTAIN CASES.—Except as otherwise pro-
vided by law, this chapter shall not govern the venue of a civil ac-
tion in which the district court exercises the jurisdiction conferred 
by section 1333, except that such civil actions may be transferred be-
tween district courts as provided in this chapter. 

(c) CLARIFICATION REGARDING CASES REMOVED FROM STATE 
COURTS.—This chapter shall not determine the district court to 
which a civil action pending in a State court may be removed, but 
shall govern the transfer of an action so removed as between dis-
tricts and divisions of the United States district courts. 

§ 1391. Venue generally 
ø(a) A civil action wherein jurisdiction is founded only on di-

versity of citizenship may, except as otherwise provided by law, be 
brought only in (1) a judicial district where any defendant resides, 
if all defendants reside in the same State,(2) a judicial district in 
which a substantial part of the events or omissions giving rise to 
the claim occurred, or a substantial part of property that is the 
subject of the action is situated, or (3) a judicial district in which 
any defendant is subject to personal jurisdiction at the time the ac-
tion is commenced, if there is no district in which the action may 
otherwise be brought. 

ø(b) A civil action wherein jurisdiction is not founded solely on 
diversity of citizenship may, except as otherwise provided by law, 
be brought only in (1) a judicial district where any defendant re-
sides, if all defendants reside in the same State, (2) a judicial dis-
trict in which a substantial part of the events or omissions giving 
rise to the claim occurred, or a substantial part of property that is 
the subject of the action is situated, or (3) a judicial district in 
which any defendant may be found, if there is no district in which 
the action may otherwise be brought. 

ø(c) For purposes of venue under this chapter, a defendant that 
is a corporation shall be deemed to reside in any judicial district 
in which it is subject to personal jurisdiction at the time the action 
is commenced. In a State which has more than one judicial district 
and in which a defendant that is a corporation is subject to per-
sonal jurisdiction at the time an action is commenced, such cor-
poration shall be deemed to reside in any district in that State 
within which its contacts would be sufficient to subject it to per-
sonal jurisdiction if that district were a separate State, and,if there 
is no such district, the corporation shall be deemed to reside in the 
district within which it has the most significant contacts. 

ø(d) An alien may be sued in any district.¿ 
(a) APPLICABILITY OF SECTION.—Except as otherwise provided 

by law— 
(1) this section shall govern the venue of all civil actions 

brought in district courts of the United States; and 
(2) the proper venue for a civil action shall be determined 

without regard to whether the action is local or transitory in 
nature. 
(b) VENUE IN GENERAL.—A civil action may be brought in— 
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(1) a judicial district in which any defendant resides, if all 
defendants are residents of the State in which the district is lo-
cated; 

(2) a judicial district in which a substantial part of the 
events or omissions giving rise to the claim occurred, or a sub-
stantial part of property that is the subject of the action is situ-
ated; or 

(3) if there is no district in which an action may otherwise 
be brought as provided in this section, any judicial district in 
which any defendant is subject to the court’s personal jurisdic-
tion with respect to such action. 
(c) RESIDENCY.—For all venue purposes— 

(1) a natural person, including an alien lawfully admitted 
for permanent residence in the United States, shall be deemed 
to reside in the judicial district in which that person is domi-
ciled; 

(2) an entity with the capacity to sue and be sued in its 
common name under applicable law, whether or not incor-
porated, shall be deemed to reside, if a defendant, in any judi-
cial district in which such defendant is subject to the court’s 
personal jurisdiction with respect to the civil action in question 
and, if a plaintiff, only in the judicial district in which it main-
tains its principal place of business; and 

(3) a defendant not resident in the United States may be 
sued in any judicial district, and the joinder of such a defend-
ant shall be disregarded in determining where the action may 
be brought with respect to other defendants. 
(d) RESIDENCY OF CORPORATIONS IN STATES WITH MULTIPLE 

DISTRICTS.—For purposes of venue under this chapter, in a State 
which has more than one judicial district and in which a defendant 
that is a corporation is subject to personal jurisdiction at the time 
an action is commenced, such corporation shall be deemed to reside 
in any district in that State within which its contacts would be suf-
ficient to subject it to personal jurisdiction if that district were a 
separate State, and, if there is no such district, the corporation shall 
be deemed to reside in the district within which it has the most sig-
nificant contacts. 

ø(e) A civil action¿ (e) ACTIONS WHERE DEFENDANT IS OFFICER 
OR EMPLOYEE OF THE UNITED STATES.— 

(1) IN GENERAL.—A civil action in which a defendant is an 
officer or employee of the United States or any agency thereof 
acting in his official capacity or under color of legal authority, 
or an agency of the United States, or the United States, may, 
except as otherwise provided by law, be brought in any judicial 
district in which ø(1)¿ (A) a defendant in the action resides, 
ø(2)¿ (B) a substantial part of the events or omissions giving 
rise to the claim occurred, or a substantial part of property 
that is the subject of the action is situated, or ø(3)¿ (C) the 
plaintiff resides if no real property is involved in the action. 
Additional persons may be joined as parties to any such action 
in accordance with the Federal Rules of Civil Procedure and 
with such other venue requirements as would be applicable if 
the United States or one of its officers, employees,or agencies 
were not a party. 
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øThe summons and complaint¿ (2) SERVICE.—The sum-
mons and complaint in such an action shall be served as pro-
vided by the Federal Rules of Civil Procedure except that the 
delivery of the summons and complaint to the officer or agency 
as required by the rules may be made by certified mail beyond 
the territorial limits of the district in which the action is 
brought. 

* * * * * * * 
ø(f) A civil action¿ (f) CIVIL ACTIONS AGAINST A FOREIGN 

STATE.—A civil action against a foreign state as defined in section 
1603(a) of this title may be brought— 

(1) * * * 

* * * * * * * 
ø(g) A civil action¿ (g) MULTIPARTY, MULTIFORUM LITIGA-

TION.—A civil action in which jurisdiction of the district court is 
based upon section 1369 of this title may be brought in any district 
in which any defendant resides or in which a substantial part of 
the accident giving rise to the action took place. 

ø§ 1392. Defendants or property in different districts in same 
State 

øAny civil action, of a local nature, involving property located 
in different districts in the same State, may be brought in any of 
such districts.¿ 

* * * * * * * 

§ 1404. Change of venue 
(a) For the convenience of parties and witnesses, in the inter-

est of justice, a district court may transfer any civil action to any 
other district or division where it might have been brought or to 
any district or division to which all parties have consented. 

* * * * * * * 
(d) øAs used in this section,¿ Transfers from a district court of 

the United States to the District Court of Guam, the District Court 
for the Northern Mariana Islands, or the District Court of the Vir-
gin Islands shall not be permitted under this section. As otherwise 
used in this section, the term ‘‘district court’’ includes the District 
Court of Guam, the District Court for the Northern Mariana Is-
lands, and the District Court of the Virgin Islands, and the term 
‘‘district’’ includes the territorial jurisdiction of each such court. 

* * * * * * * 

CHAPTER 89—DISTRICT COURTS; REMOVAL OF CASES 
FROM STATE COURTS 

Sec. 
1441. øActions removable generally¿ Removal of civil actions. 

* * * * * * * 
1446. Procedure for removal of civil actions. 

* * * * * * * 
1454. Procedure for removal of criminal prosecutions. 

* * * * * * * 
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§ 1441. øActions removable generally¿ Removal of civil ac-
tions 

ø(a) Except¿ (a) GENERALLY.—Except as otherwise expressly 
provided by Act of Congress, any civil action brought in a State 
court of which the district courts of the United States have original 
jurisdiction, may be removed by the defendant or the defendants, 
to the district court of the United States for the district and divi-
sion embracing the place where such action is pending. øFor pur-
poses of removal under this chapter, the citizenship of defendants 
sued under fictitious names shall be disregarded.¿ 

ø(b) Any civil action of which the district courts have original 
jurisdiction founded on a claim or right arising under the Constitu-
tion, treaties or laws of the United States shall be removable with-
out regard to the citizenship or residence of the parties. Any other 
such action shall be removable only if none of the parties in inter-
est properly joined and served as defendants is a citizen of the 
State in which such action is brought. 

ø(c) Whenever a separate and independent claim or cause of 
action within the jurisdiction conferred by section 1331 of this title 
is joined with one or more otherwise non-removable claims or 
causes of action, the entire case may be removed and the district 
court may determine all issues therein, or, in its discretion, may 
remand all matters in which State law predominates.¿ 

(b) REMOVAL BASED ON DIVERSITY OF CITIZENSHIP.—(1) In de-
termining whether a civil action is removable on the basis of the ju-
risdiction under section 1332(a) of this title, the citizenship of de-
fendants sued under fictitious names shall be disregarded. 

(2) A civil action otherwise removable solely on the basis of the 
jurisdiction under section 1332(a) of this title may not be removed 
if any of the parties in interest properly joined and served as de-
fendants is a citizen of the State in which such action is brought. 

(c) JOINDER OF FEDERAL LAW CLAIMS AND STATE LAW 
CLAIMS.—(1) If a civil action includes— 

(A) a claim arising under the Constitution, laws, or treaties 
of the United States (within the meaning of section 1331 of this 
title), and 

(B) a claim not within the original or supplemental juris-
diction of the district court or a claim that has been made non-
removable by statute, 

the entire action may be removed if the action would be removable 
without the inclusion of the claim described in subparagraph (B). 

(2) Upon removal of an action described in paragraph (1), the 
district court shall sever from the action all claims described in 
paragraph (1)(B) and shall remand the severed claims to the State 
court from which the action was removed. Only defendants against 
whom a claim described in paragraph (1)(A) has been asserted are 
required to join in or consent to the removal under paragraph (1). 

ø(d) Any¿ (d) ACTIONS AGAINST FOREIGN STATES.—Any civil 
action brought in a State court against a foreign state as defined 
in section 1603(a) of this title may be removed by the foreign state 
to the district court of the United States for the district and divi-
sion embracing the place where such action is pending. Upon re-
moval the action shall be tried by the court without jury. Where 
removal is based upon this subsection, the time limitations of sec-
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tion 1446(b) of this chapter may be enlarged at any time for cause 
shown. 

ø(e)(1) Notwithstanding¿ (e) MULTIPARTY, MULTIFORUM JURIS-
DICTION.—(1) Notwithstanding the provisions of subsection (b) of 
this section, a defendant in a civil action in a State court may re-
move the action to the district court of the United States for the 
district and division embracing the place where the action is pend-
ing if— 

(A) * * * 
ø(f) The court¿ (f) DERIVATIVE REMOVAL JURISDICTION.—The 

court to which a civil action is removed under this section is not 
precluded from hearing and determining any claim in such civil ac-
tion because the State court from which such civil action is re-
moved did not have jurisdiction over that claim. 

* * * * * * * 

ø§ 1446. Procedure for removal¿ 

§ 1446. Procedure for removal of civil actions 
ø(a) A defendant¿ (a) GENERALLY.—A defendant or defendants 

desiring to remove any civil action øor criminal prosecution¿ from 
a State court shall file in the district court of the United States for 
the district and division within which such action is pending a no-
tice of removal signed pursuant to Rule 11 of the Federal Rules of 
Civil Procedure and containing a short and plain statement of the 
grounds for removal, together with a copy of all process, pleadings, 
and orders served upon such defendant or defendants in such ac-
tion. 

ø(b) The notice¿ (b) REQUIREMENTS; GENERALLY.—(1) The no-
tice of removal of a civil action or proceeding shall be filed within 
øthirty¿ 30 days after the receipt by the defendant, through service 
or otherwise, of a copy of the initial pleading setting forth the claim 
for relief upon which such action or proceeding is based, or within 
øthirty¿ 30 days after the service of summons upon the defendant 
if such initial pleading has then been filed in court and is not re-
quired to be served on the defendant, whichever period is shorter. 

øIf the case stated by the initial pleading is not removable, a 
notice of removal may be filed within thirty days after receipt by 
the defendant, through service or otherwise, of a copy of an amend-
ed pleading, motion, order or other paper from which it may first 
be ascertained that the case is one which is or has become remov-
able, except that a case may not be removed on the basis of juris-
diction conferred by section 1332 of this title more than 1 year 
after commencement of the action.¿ 

(2)(A) When a civil action is removed solely under section 
1441(a), all defendants who have been properly joined and served 
must join in or consent to the removal of the action. 

(B) Each defendant shall have 30 days after receipt by or serv-
ice on that defendant of the initial pleading or summons described 
in paragraph (1) to file the notice of removal. 

(C) If defendants are served at different times, and a later- 
served defendant files a notice of removal, any earlier-served defend-
ant may consent to the removal even though that earlier-served de-
fendant did not previously initiate or consent to removal. 
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(3) Except as provided in subsection (c), if the case stated by the 
initial pleading is not removable, a notice of removal may be filed 
within thirty days after receipt by the defendant, through service or 
otherwise, of a copy of an amended pleading, motion, order or other 
paper from which it may first be ascertained that the case is one 
which is or has become removable. 

ø(c)(1) A notice of removal of a criminal prosecution shall be 
filed not later than thirty days after the arraignment in the State 
court, or at any time before trial, whichever is earlier, except that 
for good cause shown the United States district court may enter an 
order granting the defendant or defendants leave to file the notice 
at a later time. 

ø(2) A notice of removal of a criminal prosecution shall include 
all grounds for such removal. A failure to state grounds which exist 
at the time of the filing of the notice shall constitute a waiver of 
such grounds, and a second notice may be filed only on grounds not 
existing at the time of the original notice. For good cause shown, 
the United States district court may grant relief from the limita-
tions of this paragraph. 

ø(3) The filing of a notice of removal of a criminal prosecution 
shall not prevent the State court in which such prosecution is 
pending from proceeding further, except that a judgment of convic-
tion shall not be entered unless the prosecution is first remanded. 

ø(4) The United States district court in which such notice is 
filed shall examine the notice promptly. If it clearly appears on the 
face of the notice and any exhibits annexed thereto that removal 
should not be permitted, the court shall make an order for sum-
mary remand. 

ø(5) If the United States district court does not order the sum-
mary remand of such prosecution, it shall order an evidentiary 
hearing to be held promptly and after such hearing shall make 
such disposition of the prosecution as justice shall require. If the 
United States district court determines that removal shall be per-
mitted, it shall so notify the State court in which prosecution is 
pending, which shall proceed no further.¿ 

(c) REQUIREMENTS; REMOVAL BASED ON DIVERSITY OF CITIZEN-
SHIP.—(1) A case may not be removed under subsection (b)(3) on the 
basis of jurisdiction conferred by section 1332 more than 1 year 
after commencement of the action, unless the district court finds 
that the plaintiff has acted in bad faith in order to prevent a de-
fendant from removing the action. 

(2) If removal of a civil action is sought on the basis of the ju-
risdiction conferred by section 1332(a), the sum demanded in good 
faith in the initial pleading shall be deemed to be the amount in 
controversy, except that— 

(A) the notice of removal may assert the amount in con-
troversy if the initial pleading seeks— 

(i) nonmonetary relief; or 
(ii) a money judgment, but the State practice either 

does not permit demand for a specific sum or permits recov-
ery of damages in excess of the amount demanded; and 
(B) removal of the action is proper on the basis of an 

amount in controversy asserted under subparagraph (A) if the 
district court finds, by the preponderance of the evidence, that 
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the amount in controversy exceeds the amount specified in sec-
tion 1332(a). 
(3)(A) If the case stated by the initial pleading is not removable 

solely because the amount in controversy does not exceed the amount 
specified in section 1332(a), information relating to the amount in 
controversy in the record of the State proceeding, or in responses to 
discovery, shall be treated as an ‘‘other paper’’ under subsection 
(b)(3). 

(B) If the notice of removal is filed more than 1 year after com-
mencement of the action and the district court finds that the plain-
tiff deliberately failed to disclose the actual amount in controversy 
to prevent removal, that finding shall be deemed bad faith under 
paragraph (1). 

ø(d) Promptly¿ (d) NOTICE TO ADVERSE PARTIES AND STATE 
COURT.—Promptly after the filing of such notice of removal of a 
civil action the defendant or defendants shall give written notice 
thereof to all adverse parties and shall file a copy of the notice with 
the clerk of such State court, which shall effect the removal and 
the State court shall proceed no further unless and until the case 
is remanded. 

ø(e) If the defendant or defendants are in actual custody on 
process issued by the State court, the district court shall issue its 
writ of habeas corpus, and the marshal shall thereupon take such 
defendant or defendants into his custody and deliver a copy of the 
writ to the clerk of such State court.¿ 

ø(f) With respect¿ (e) COUNTERCLAIM IN 337 PROCEEDING.— 
With respect to any counterclaim removed to a district court pursu-
ant to section 337(c) of the Tariff Act of 1930, the district court 
shall resolve such counterclaim in the same manner as an original 
complaint under the Federal Rules of Civil Procedure, except that 
the payment of a filing fee shall not be required in such cases and 
the counterclaim shall relate back to the date of the original com-
plaint in the proceeding before the International Trade Commission 
under section 337 of that Act. 

* * * * * * * 

§ 1453. Removal of class actions 
(a) * * * 
(b) IN GENERAL.—A class action may be removed to a district 

court of the United States in accordance with section 1446 (except 
that the 1-year limitation under section ø1446(b)¿ 1446(c)(1) shall 
not apply), without regard to whether any defendant is a citizen of 
the State in which the action is brought, except that such action 
may be removed by any defendant without the consent of all de-
fendants. 

* * * * * * * 

§ 1454. Procedure for removal of criminal prosecutions 
(a) NOTICE OF REMOVAL.—A defendant or defendants desiring 

to remove any criminal prosecution from a State court shall file in 
the district court of the United States for the district and division 
within which such prosecution is pending a notice of removal signed 
pursuant to Rule 11 of the Federal Rules of Civil Procedure and 
containing a short and plain statement of the grounds for removal, 
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together with a copy of all process, pleadings, and orders served 
upon such defendant or defendants in such action. 

(b) REQUIREMENTS.—(1) A notice of removal of a criminal pros-
ecution shall be filed not later than 30 days after the arraignment 
in the State court, or at any time before trial, whichever is earlier, 
except that for good cause shown the United States district court 
may enter an order granting the defendant or defendants leave to 
file the notice at a later time. 

(2) A notice of removal of a criminal prosecution shall include 
all grounds for such removal. A failure to state grounds that exist 
at the time of the filing of the notice shall constitute a waiver of 
such grounds, and a second notice may be filed only on grounds not 
existing at the time of the original notice. For good cause shown, the 
United States district court may grant relief from the limitations of 
this paragraph. 

(3) The filing of a notice of removal of a criminal prosecution 
shall not prevent the State court in which such prosecution is pend-
ing from proceeding further, except that a judgment of conviction 
shall not be entered unless the prosecution is first remanded. 

(4) The United States district court in which such notice is filed 
shall examine the notice promptly. If it clearly appears on the face 
of the notice and any exhibits annexed thereto that removal should 
not be permitted, the court shall make an order for summary re-
mand. 

(5) If the United States district court does not order the sum-
mary remand of such prosecution, it shall order an evidentiary 
hearing to be held promptly and, after such hearing, shall make 
such disposition of the prosecution as justice shall require. If the 
United States district court determines that removal shall be per-
mitted, it shall so notify the State court in which prosecution is 
pending, which shall proceed no further. 

(c) WRIT OF HABEAS CORPUS.—If the defendant or defendants 
are in actual custody on process issued by the State court, the dis-
trict court shall issue its writ of habeas corpus, and the marshal 
shall thereupon take such defendant or defendants into the mar-
shal’s custody and deliver a copy of the writ to the clerk of such 
State court. 

* * * * * * * 

Æ 
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