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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 6

Dairy Tariff-Rate Import Quota
Licensing

AGENCY: Office of the Secretary, USDA.
ACTION: Interim rule.

SUMMARY: This rule amends Import
Regulation 1, Revision 7 which governs
the administration of the import
licensing system for certain dairy
products which will be subject to in-
quota tariff rates proclaimed in the
Harmonized Tariff Schedule of the
United States (HTS), resulting from
entry into force of the Uruguay Round
Agreement on January 1, 1995. Most of
these products were subject to quotas
proclaimed under section 22 of the
Agricultural Adjustment Act of 1933, as
amended (Section 22).

DATES: This interim rule will be
effective on January 1, 1995. Comments
should be submitted on or before
February 21, 1995 to be assured of
consideration.

ADDRESSES: Comments should be sent to
Richard Warsack, Dairy Import Quota
Manager, Import Policies and Programs
Division, Room 5531-S, Foreign
Agricultural Service, U.S. Department of
Agriculture, 14th and Independence
Avenue, SW., Washington, DC 20250—
1000. All comments received will be
available for public inspection in room
5541-S at the above address.

FOR FURTHER INFORMATION CONTACT:
Diana Wanamaker, Group Leader,
Import Programs Group, Import Policies
and Programs Division, Room 5531-S,
Foreign Agricultural Service, U.S.
Department of Agriculture, 14th and
Independence Avenue, SW.,
Washington, DC 20250, or telephone
(202) 720-2916.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This interim rule is issued in
conformance with Executive Order
12866. It has been determined to be
significant for the purposes of E.O.
12866 and, therefore, has been reviewed
by the Office of Management and
Budget (OMB).

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this interim rule since the
Office of the Secretary is not required by
5 U.S.C. 553 or any other provision of
law to publish a notice of proposed
rulemaking with respect to the subject
matter of this rule.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. See notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will not have a significant impact
on the quality of the human
environment. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Paperwork Reduction Act

This Interim Final Rule amends the
existing information collection as
approved by the Office of Management
and Budget (OMB) pursuant to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et. seq.), under OMB control
number 0551-0001, expiring June 30,
1997.

Due to the time constraints of
implementing the rule immediately, the
agency has requested emergency
clearance of this addendum from OMB.
Comments on the information collection
may be sent to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Room 10202,
NEOB, Washington, DC 20503.
Attention: Desk Officer for USDA.

Executive Order 12778

This interim rule has been reviewed
under Executive Order 12778. The

provisions of this interim rule would
have preemptive effect with respect to
any state or local laws, regulations, or
policies which conflict with such
provisions or which otherwise impede
their full implementation. The rule
would not have retroactive effect.

Background

An Advance Notice of Proposed
Rulemaking (the ANPR) was published
in the Federal Register on June 2, 1994,
seeking suggestions and comments on
methods for allocating imported dairy
products subject to the in-quota tariff
rates to be proclaimed in the HTS as a
result of the entry into force of the
Uruguay Round Agreement. The ANPR
also sought suggestions on various other
changes intended to update and make
more enforceable the provisions of
Import Regulation 1, Revision 7,
codified at 7 CFR §86.20-6.24 (the
Import Regulation). Because of time
constraints this rule will deal only with
modifications of the existing rule
necessary to implement the U.S.
Uruguay Round commitments and will
become effective January 1, 1995. A
proposed rule making further changes as
envisaged in the ANPR will be
published in the future.

This interim rule issues the Import
Regulation under the authority of
section 111 of the Uruguay Round
Agreements Act and Chapter 4 and
General Note 15 of the Harmonized
Tariff Schedule of the United States
(HTS), and amends that regulation to
establish the import licensing system for
the quantities of cheese and certain
other dairy products subject to in-quota
tariff rates in the HTS. These quantities
include both the quantities which have
been subject to an absolute quota under
Section 22 as well as the additional
guantities of cheese articles and certain
non-cheese articles negotiated under the
Uruguay Round of multilateral trade
negotiations. Certain Uruguay Round
country tariff-rate quotas or increments
do not appear in Appendix 3 of this
regulation as they will only take effect
when those countries implement their
respective schedules of concessions.
The interim rule also establishes new
eligibility requirements and allocation
methods for the new quantities of non-
cheese items. In addition, it deletes
obsolete provisions and updates all the
references in the regulation to the HTS
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to conform to the tariff schedule which
becomes effective on January 1, 1995.

Throughout the regulation, the term
“annual quota” is replaced by “‘annual
tariff-rate quota,” and references to the
TSUS are now to the Harmonized Tariff
Schedule of the United States, the
Harmonized Tariff Schedule, or the
HTS.

The definitions in section 6.21 are
amended to: (1) replace the term
“annual quota” with “annual tariff-rate
quota,” (2) add a definition of
“Appendix 3"’ which sets forth the
increments in the tariff-rate quota
quantities for 1995 for certain cheese
and non-cheese articles and the total
1995 tariff-rate quota for butter
substitutes to be administered under
this regulation, (3) define the term
“Harmonized Tariff Schedule of the
United States,” (4) change the reference
to the Licensing Authority, which has
moved within the Foreign Agricultural
Service agency structure, (5) add the
term ‘““any country” which will apply to
in-quota amounts for which there is no
country allocation and to country of
origin adjustments provided for in
section 6.30, and (6) change all
references to the TSUS to read the HTS.

Section 6.23, which establishes
exceptions to the requirement for a
license to enter certain products, is
amended to conform with the
exceptions in General Note 15 of the
Harmonized Tariff Schedule of the
United States.

The eligibility provisions in section
6.25 are changed to: (1) eliminate all
one-time provisions establishing
eligibility for new historical and non-
historical licenses which resulted from
the Tokyo Round Agreement, (2)
provide that the eligibility requirements
for supplementary licenses be applied to
Appendix 3 cheese articles and provide
eligibility criteria for non-cheese dairy
article Appendix 3 supplementary
import licenses, and (3) provide for an
application period for licenses to import
all 1995 Uruguay Round increments in
cheese and certain non-cheese dairy
articles. The eligibility requirements for
the non-cheese articles are significantly
more stringent than the existing cheese
requirements. This is to ensure that
licenses are awarded to import/
distribution or manufacturing
operations. There is, however, an
alternative eligibility requirement for
non-cheese items which requires a
greater number of shipments spread
throughout the year than the standard
criteria. The alternative is intended to
allow small companies or those seeking
less than a container-load to qualify for
license.

Section 6.26 is amended to: (1)
eliminate all one-time provisions
establishing the allocation of new
historical licenses which resulted from
the Tokyo Round Agreement, (2) update
the table of minimum non-historical
license sizes to show the HTS number
and quantity in kilograms, and (3) apply
the allocation methods for
supplementary licenses to Appendix 3
cheese articles and establish allocation
methods for Appendix 3 non-cheese
articles. The minimum and maximum
supplementary license sizes for non-
cheese articles are being set at higher
levels than those which currently apply
to cheese articles to reflect current
shipping practices. The allocation
method for the new amounts of non-
cheese articles will be a rank-order
lottery, in which applicants are
requested to number each license
request in a rank order. Once a license
is awarded from among the non-cheese
articles to an applicant, no other non-
cheese license will be awarded to that
applicant until all the other applicants
have received at least one non-cheese
license for which they applied,
provided that the licenses for which
they applied are not already fully
allocated.

Section 6.27 is amended to delete the
references to Customs Form 7505 which
is no longer in use. Sections 6.28, 6.29,
and 6.30 are amended solely to bring
them up-to-date and into conformance
with the HTS effective as of January 1,
1995, and to provide coverage for
Appendix 3 articles where appropriate.
Section 6.34 is deleted as it is
unnecessary in the body of the rule.

List of Subjects in 7 CFR Part 6

Agricultural commodities, Cheese,
Dairy products, Imports, and Reporting
and record keeping requirements.

Interim Rule

Accordingly, 7 CFR Part 6, Subpart—
Section 22 Import Quotas, §8 6.20-6.34,
and Appendix 1 and Appendix 2
thereto, are amended as follows:

1. The heading for §86.20-6.34 is
revised to read as follows: ““Subpart—
Tariff-Rate Quotas”.

2. The authority citation for sections
6.20-6.34 and the appendices thereto is
revised to read as follows:

Authority: Additional U.S. Notes 6, 7, 12,
14, and 16-25 to Chapter 4 and General Note
15 of the Harmonized Tariff Schedule of the
United States (19 U.S.C. 1202), Pub. L. 97—
258, 96 Stat. 1051 (31 U.S.C. 9701), and sec.
111, Pub. L. 103-465, 108 Stat. 4819.

3. Section 6.20 is revised to read as
follows:

§6.20 Determination.

Additional U.S. Notes 6, 7, 12, 14, and
16 through 25 to Chapter 4 of the
Harmonized Tariff Schedule of the
United States provide that imports of
the articles enumerated in those notes
require import licenses issued by the
U.S. Department of Agriculture.
Additional U.S. Notes 16 through 25
also provide that unfilled allocations
may be reallocated in accordance with
regulations issued by the U.S.
Department of Agriculture. General Note
15 provides for certain exceptions that
require the approval of the Secretary of
Agriculture. These regulations shall
apply to all articles subject to tariff-rate
guotas, and the exceptions thereto, in
accordance with these notes.

4. Section 6.21 is revised to read as
follows:

§6.21 Definitions.

Affiliate means any person or legal
entity which owns or is owned by, in
total or in part, directly or indirectly, or
controls or is controlled by another
person, persons or legal entity. For a
corporation, ownership interest will be
the controlling criterion. If 5 percent or
more equity interest in the aggregate is
owned or controlled in a corporation,
partnership, estate, or trust by or for a
person, a corporation, a partnership, or
a beneficiary of an estate or a trust, the
interest will be considered as owned or
controlled by the person, partnership,
corporation, estate or trust. Ownership
interest in any person or legal entity
may be attributed to another person or
entity in accordance with 8§ 6.25(b)(3),
thereby causing the person or entity to
whom the ownership interest has been
attributed to be defined as an “affiliate”
even though such persons or legal
entities have no direct relation with
each other.

Annual tariff-rate quota means the
quantity of an article which may be
entered in a quota year as provided for
in Appendix 1, Appendix 2 and
Appendix 3 at the in-quota tariff rate.

Any country means those countries or
territories listed in Annex A, Schedule
C of the Harmonized Tariff Schedule.

Appendix 1 means Appendix 1 to this
subpart. Definitions of articles in this
appendix are the same as those
provided for in the Additional U.S.
Notes to Chapter 4 of the Harmonized
Tariff Schedule.

Appendix 2 means Appendix 2 to this
subpart. Definitions of articles in this
appendix are the same as those
provided for in the Additional U.S.
Notes to Chapter 4 of the Harmonized
Tariff Schedule.

Appendix 3 means Appendix 3 to this
subpart. Definitions of articles in this
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appendix are the same as those
provided for in the Additional U.S.
Notes to Chapter 4 of the Harmonized
Tariff Schedule.

Article means any Harmonized Tariff
Schedule article referred to in Appendix
1, Appendix 2, or Appendix 3 of this
supart.

Associate means a party connected
with one or more parties, formally or
informally, directly or indirectly, with
the common purpose of obtaining
eligibility for additional licenses, one
party intending to use, (and benefit
economically from such use) directly or
indirectly the licenses that the other
may acquire. Two or more associates of
a third party shall not be deemed to be
associates of one another due to such
third-party association only.

Authorized agent means an agent as
used in 19 CFR 141.31(a) for whom the
licensee has filed with the District
Director of Customs a limited power of
attorney using Customs Form 5291
authorizing such agent to act for, but
only in, the licensee’s name.

Basic annual allocation refers to
historical quota shares only and means
the quota share of a licensee for an
article before any reduction as
authorized under § 6.26(d) has been
effected. It will be calculated on the
basis of the annual average amount
entered by a licensee during a
predetermined representative base
period.

Cheese or cheese products means
those cheeses and cheese products for
which standards of identity have been
promulgated by the Food and Drug
Administration and/or which are
encompassed within 21 CFR part 133.

Country of origin and/or Supplying
country mean the country in which the
article subject to the regulation was
produced or manufactured as defined
under 19 CFR 134.1(b).

Date of entry is the date when the
specified Customs entry form is
properly executed and deposited,
together with estimated duties and any
related documents required by law or
regulation to be filed with such form at
the time of entry, with the appropriate
Customs Officer.

Department means the United States
Department of Agriculture.

EC means the twelve European
Community countries, viz., Belgium,
Denmark, the Federal Republic of
Germany, France, Greece, Ireland, Italy,
Luxembourg, the Netherlands, Portugal,
Spain and the United Kingdom, which
for the purposes of this regulation shall
be deemed as one country of origin.

Eligible applicant means a person
applying for a license to enter an article
who has established, to the satisfaction

of the Licensing Authority, eligibility to
enter such article, in accordance with
§6.25.

Enter means to make entry, or
withdrawal from warehouse, for
consumption by deposit with, and
acceptance by, the appropriate Customs
officer of the properly executed entry
documents, including invoices, bills of
lading and payment of estimated duties.

Entire dairy products business means
the total assets and operations of the
foreign and domestic aspects of a
business pertaining to articles subject to
the provisions of this regulation.

Entrepreneurial use means the
processing or sale of the article entered
pursuant to the license as a part of the
ordinary conduct of business by a
licensee who is managing and assuming
the risk of such business. Such term
does not include one who is functioning
as a mere supplier of license.

Harmonized Tariff Schedule means
the Harmonized Tariff Schedule of the
United States.

Licensee means any person to whom
a license has been issued under the
regulation.

Licensing Authority means the Dairy
Import Quota Manager, Import Policies
and Programs Division, Foreign
Agricultural Service, U.S. Department of
Agriculture, or any other officer or
employee of the Department acting in
his or her behalf.

Other countries refers to countries
sharing a common tariff-rate quota
which are not listed as having separate
tariff-rate quota allocations in the
Additional U.S. Notes to Chapter 4 of
the Harmonized Tariff Schedule and for
the purposes of the regulation are
deemed as one country of origin.

Person includes any individual, firm,
corporation, partnership, association, or
other legal entity. It also includes any
national government (other than the
Government of the United States and
any agency thereof).

Postmark means the postage
cancellation mark applied by the U.S.
Post Office showing the post office and
date of mailing. This does not include
metered postage affixed by the applicant
or any other private entity.

Quota means the articles and
guantities of such articles subject to an
in-quota rate of duty provided for in the
Additional U.S. Notes to Chapter 4 of
the Harmonized Tariff Schedule and
covered by this regulation.

Quota share means that part of the
annual tariff-rate quota of an article
listed in Appendix 1, Appendix 2, or
Appendix 3 of this subpart for which a
person is eligible.

Quota year means the 12—month
period beginning on January 1 of any
given year.

Regulation means the provisions
contained in the Licensing Regulation of
this subpart.

United States means the Customs
Territory of the United States, which is
limited to the United States, the District
of Columbia and Puerto Rico.

5. Section 6.22 is amended by revising
paragraph (a) to read as follows:

§6.22 Prohibitions and restrictions on
importers.

(a) No person may enter or cause to
be entered any article listed in
Appendix 1, Appendix 2, or Appendix
3, except as provided in §6.23 or as
authorized by a license issued pursuant

to this regulation.
* * * * *

6. Section 6.23 is revised to read as
follows:

86.23 Exceptions.

Licenses are not required for the entry
of:

(a) Products imported by or for the
account of any agency of the U.S.
Government.

(b) Products imported for the personal
use of the importer, provided that the
net quantity of such product in any one
shipment does not exceed five
kilograms.

(c) Products, which will not enter the
commerce of the United States,
imported as samples for taking orders,
for exhibition, display or sampling at a
trade fair, for research, for use by
embassies of foreign governments or for
testing of equipment, provided that
written approval of the Licensing
Authority is obtained.

7. Section 6.24 is revised to read as
follows:

§6.24 Application for license.

Applications of the Licensing
Authority for the issuance of licenses to
enter articles must be made in writing,
addressed to the Import Licensing
Group, Room 5531-S, Import Policies
and Programs Division, Foreign
Agricultural Service, U.S. Department of
Agriculture, Washington, D.C. 20250—
1000. Each application must indicate
the Additional U.S. Note number of the
Harmonized Tariff Schedule and the
country of origin of the article.
Unpostmarked applications will not be
approved by the Licensing Authority.

8. Section 6.25 is amended by revising
paragraph (a), the introductory text of
paragraph (c)(1), paragraphs (c)(1)(ii),
(©)(Q)(iii), (c)(2) and (c)(3) to read as
follow:



1992

Federal Register / Vol. 60, No. 4 / Friday, January 6, 1995 / Rules and Regulations

§6.25 Eligibility.
(a) Historical eligibility. Historical
eligibility for licenses to enter in-quota

shares of articles subject to tariff-rate
quotas which are shown in Appendix 1
and Appendix 2 of this subpart, has
already been established.

* * * * *

(c)(1) Supplementary license
eligibility for specific articles of cheese
listed in Appendix 2 and Appendix 3 of
this subpart will be established:

(i) * Kk Kk

(ii) By application by a person having
historical eligibility for a particular
article shown in Appendix 2 of this
subpart from the country of origin for
which such person is seeking
supplementary license; or

(iii) By being endorsed in writing by
the government of the supplying
country as a preferred importer, with
such endorsement being sent directly
from the government of the supplying
country through appropriate channels to
the Licensing Authority, and for articles
in Appendix 2 of this subpart by
meeting one or both of qualifications in
paragraphs (c)(1)(i) and (ii) of this
section. For articles in Appendix 3 of
this subpart such qualifications must be
met beginning with the 1996 quota year.
Endorsement by the government of a
supplying country of a person who is
known to the Licensing Authority to
have at any time violated any provision
of this or any other regulation or law of
the United States applicable to
international commerce will not be
recognized by the Licensing Authority.

(2) Notwithstanding paragraph (b)(4)
of this section, certification required to
establish supplementary eligibility for
license for articles under Appendix 3 of
this subpart, must be postmarked no
earlier than January 30, 1995 and no
later than February 20, 1995. Importers
who may have already submitted
supplementary license certification for
cheese during the application period
which ended November 1, 1994 may
request license for cheese articles under
Appendix 3 of this subpart by
submitting an application, provided by
the Licensing Authority upon request,
without further documentation,
postmarked as required in this
paragraph.

(3) Supplementary eligibility for
specific non-cheese articles listed in
Appendix 3 of this subpart will be
established by:

(i) Submission of documentary
evidence acceptable to the Licensing
Authority as required under paragraphs
(b)(2)(i) and (ii) of this section, and

(ii) Providing documentary evidence
that the applicant has made at least two

separate commercial entries or exports
of any dairy product totaling not less
than 38,000 kilograms during the 1994
calendar year; or at least eight separate
commercial entries or exports totaling
not less than 18,000 kilograms, each
entry or export being a minimum of
2,200 kilograms, with a minimum of
two transactions taking place in each of
at least three quarters of the 1994
calendar year. U.S. Customs Service
Consumption entry documents (Entry
Summary Form 7501) and proof of
payment in the applicant’s name for the
entered product and the duty must be
provided showing that such person has
made the above commercial entries or in
the case of a person seeking eligibility
on the basis of exports, U.S. Department
of Commerce, Bureau of the Census
Form 7525-V and the invoice or other
proof that the applicant has made the
exports of dairy products must be
provided; or

(iii)(A) Being listed in the Dairy Plants
Surveyed and Approved for USDA
Grading Service, and

(B) certifying that the product will be
used directly in the plant’s own
manufacturing or sales/distribution
program.

* * * * *

9. Section 6.26 is amended by
removing paragraphs (a)(3) through
(a)(6) and revising the table in paragraph
(b)(2) to read as follows:

§6.26 Allocation of annual quota and
issuance of licenses.

* * * * *

(b) * % Xx

Minimum
HTS :
Article note quantity
No. (kilo-
grams)

Dried buttermilk and

whey .. 12 1,133
Dried skimmed milk ...... 7 2,267
Dried whole milk ........... 8 453
Butter ......coovcevveeeiiiiiines 6 453
Blue-mold cheese ......... 17 2,267
Cheddar cheese ........... 18 4,535
American-type cheese .. 19 4,535
Edam and Gouda

cheese ......ccccocvveeen.. 20 3,175
Italian-type cow’s milk

cheese ......ccccocvveeen.. 21 2,267
Swiss or Emmenthaler

cheese with eye for-

mation .........cceeeeerunnn. 25 4,535
Swiss or Emmenthaler

cheese other than

eye-formation Gru-

yere Process ............. 22 4,535
Other cheese NSPF ..... 16 18,143
Other cheese low fat .... 23 4,535

* * * * *

§6.26 [Amended]

10. Section 6.26 is further amended
by removing paragraph (b)(5) and
revising the introductory text of
paragraph (c) and the introductory text
of paragraph (c)(3) to read as follows:

(c) Supplementary licenses
(pertaining to articles in Appendix 2
and Appendix 3 of this subpart) for
cheese articles:

* * * * *

(c)(3) A supplementary quota share
for a cheese article in Appendix 2 or
Appendix 3 of this subpart from a
particular country of origin other than
those provided for in paragraph (c)(2) of
this section will be determined on the

following basis:
* * * * *

11. Section 6.26 is further amended
by removing paragraph (f) and by
redesignating paragraphs (d) and (e) as
paragraphs (e) and (f). A new paragraph
(d) is added to read as follows:

§6.26 Allocation of annual quota and
issuance of licenses.
* * * * *

(d) Supplementary licenses
(pertaining to articles in Appendix 3 of
this subpart) for non-cheese articles:

(1) A person with its affiliate(s) or
associate(s) will be considered only as
one person for the purpose of allocation
of such supplementary quota shares.
However, a person with an Appendix 1
historical license for such article
initially issued for a quota year prior to
1995 is not precluded from applying for
such supplementary quota shares.

(2) The size of a supplementary quota
share issued to an eligible applicant
shall not exceed 57,000 kilograms.

(3) If, after applications for
supplementary licenses have been
evaluated and tabulated, the Licensing
Authority determines that eligible
applicants for shares of a particular non-
cheese tariff-rate quota in Appendix 3 of
this subpart have appropriately
requested amounts which together
exceed the amount available for
allocation, the Licensing Authority shall
first assign quota shares of not less than
the minimum share as indicated below
to each applicant and then prorate the
remaining portion available for
allocation among them. The minimum
share shall be as follows:

(i) 19,000 kilograms where the total
amount available for allocation is less
than 550,000 kilograms;

(ii) 38,000 kilograms where the total
amount available for allocation is
greater than 550,001 kilograms.

(4) If applying for more than one
supplementary license for non-cheese
articles covered by this regulation, the
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applicant must rank order these requests
by the applicable U.S. Additional Note
number for the article being requested.
If, after applications for supplementary
licenses have been evaluated and
tabulated according to the rank order
submitted, the Licensing Authority
determines that the number of eligible
applicants for a minimum tariff-rate
quota share for a particular article from
a particular country in Appendix 3 of
this subpart exceeds the number of
available minimum tariff-rate quota
shares for that article, the Licensing
Authority will then allocate the licenses
by random selection. However, once a
license is awarded from among the non-
cheese articles to an applicant, no other
non-cheese license will be awarded to
that applicant until all the other
applicants have at least received one
such license for which they applied,
provided that the licenses for which
they applied are not already fully
allocated. A single tariff-rate quota share
for a particular article of less than the
minimum may be issued, if appropriate,
to facilitate full allocation of a particular
tariff-rate quota.

§6.27 [Amended]

12. Section 6.27 is amended in
paragraph (f) by removing “7505” and
adding “7501”"; and in paragraph (h) by
removing the words “entry Form 7501
or Customs warehouse withdrawal Form
7505 and adding in their place “Form
7501” and removing the words “‘or
7505,

13. Section 6.28 is amended by
revising the first sentence to read as
follows:

§6.28 Records and inspection.

Any person making an entry, except
as provided in §6.23, of an article listed
in Appendix 1, Appendix 2, or
Appendix 3 of this subpart is required
to retain all records, including invoices
of all purchases, entries, withdrawals,
sales and deliveries of such articles for
a period of not less than two years
subsequent to the end of the quota year
during which entry was made.

§6.29 [Amended]

14. Section 6.29 is amended by
removing all references in paragraph
(b)(3) to the “Dairy, Livestock and

Poultry Division” and adding “Import
Policies and Programs Division™ in its
place.

§6.30

15. Section 6.30 is amended in
paragraph (a) by removing paragraphs
(@) (1) and (2) and the colon at the end
of the introductory text and by adding
the following text:

[Amended]

§6.30 Adjustment of countries of origin.

(&) * * * any country of origin
(global) except where Uruguay Round
commitments require the consent of the
supplying country. In such case,
consent will be sought and action taken
only if it is granted for portions of the
tariff-rate quota subject to this
requirement.

§6.34

16. Section 6.34 is removed.

17. Appendix 1 and Appendix 2 of
the subpart following § 6.34 are revised
and a new Appendix 3 is added as
follows:

[Removed]

APPENDIX 1—ARTICLES SUBJECT TO THE HISTORICAL AND NONHISTORICAL LICENSING PROVISIONS OF THE IMPORT
REGULATION 1, REVISION 7, AND RESPECTIVE ANNUAL TARIFF-RATE QUOTAS FOR EACH QUOTA YEAR

Article by HTS Note No.

Annual historical/
nonhistorical
guota (kilograms)

Group I
(a) Butter (Note 6)

New Zealand
Other Countries
(b) Dried whole milk (Note 8)
(c) Dried skimmed milk (Note 7)

(d) Dried buttermilk and WHheEY (INOLE L12) ........eiiiiiiiiiiiiie ittt ettt e e te et e e be e e e eabe e e e aab e e e s beeeeanbeeeaanbeeeaanbeeesnnneeeen

Group I
(a) Edam and Gouda cheese (Note 20)

Norway
Argentina
Sweden ..............
Other countries

(b) Blue-mold cheese (except Stilton made in England) and cheese and substitutes for cheese containing or processed
from DIUE-MOIA CHEESE (NOLE L7) ...eeiiiiiiieiiiiie ettt ettt ettt ettt e e b et e e e ab et e ek b e e e e atb e e e sab b e e e ahbe e e e abbe e e aabb e e e eabbee e sabeeeenabeeeanteeaas

Argentina
Other countries
Group I

(a) Cheddar cheese and cheese and substitutes for cheese containing or processed from Cheddar cheese (Note 18)

Australia ..........
New Zealand

OLNEI COUNTIIES ...ttt ettt h ettt et e e bt e e bt o2t e oa bt e bt oo h bt e oh et 1ot e ekt ea bt e b e e eab e e nae e et e e e bn e e beenaneenne s
(b) American-type cheese, including Colby, washed curd, and granular cheese (but not including cheddar) and cheese
and substitutes for cheese containing or processed from such American-type cheese (Note 19)

Australia ..........

New Zealand

Other countries ...
Group 1V:

(a) ltalian-type cheese made from cow’'s milk (Romano made from cow’'s milk, Reggiano, Parmesano, Provolone,
Provolette, Sbhrinz, and Goya not in original loaves) (Note 21)

320,689
96,161
150,593
73,935
3,175
819,641
224,981

5,606,401
5,248,000
167,000
125,000
41,000
25,401

2,257,001
2,255,000
2,000

1

3,667,889
263,000
769,000

2,496,000
139,889

2,708,556
254,000
762,000

1,524,000
168,556

5,625,064
1,810,000
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APPENDIX 1—ARTICLES SUBJECT TO THE HISTORICAL AND NONHISTORICAL LICENSING PROVISIONS OF THE IMPORT
REGULATION 1, REVISION 7, AND RESPECTIVE ANNUAL TARIFF-RATE QUOTAS FOR EACH QUOTA YEAR—Continued

Annual historical/
Article by HTS Note No. nonhistorical
guota (kilograms)
F Y (o [T 1] - RSP PPPP TP 3,802,000
(@] g1 ool TN 4 (=TSSP PR 13,064
Group V:

(a) Swiss or Emmenthaler cheese with eye formation (NOTE 25) .......cccciiiiiiieeiiiie e e s e e e e st e e e e e snaeeesnaee e e 9,260,276
POV PPP PR PPTRRPPRNE 1,767,000
Austria 3,729,000
Finland 2,772,000
Israel ....... 27,000
Norway ...... 758,000
Switzerland ...... 122,000
(@1 1= oo 10 g1 1 =1 T TP ST PPRROPPROY 85,276

(b) Swiss or Emmenthaler cheese other than with eye formation. Gruyere-process cheese, and cheese and substitutes

for cheese containing, or processed from such cheese (Note 22) ..... 5,061,833
B bbb 2,603,000
Austria 638,000
Finland ....... 728,000
Switzerland ... 1,013,000
(@1 1= oo 10 o1 1= 1TSS PP PR OPPPROY 79,833

(c) Cheese and substitutes for cheese (except cheese not containing cow’s milk; soft ripened cow’s milk cheese; cheese

(except cottage cheese) containing 0.5 percent or less by weight of butterfat), and articles within the scope of other

tariff-rate quotas provided for in additional U.S. Notes 17 through 25, inclusive, to this chapter (Note 16) ...........cccccceenne 18,448,859
PP PP PPPPPPPN 10,724,000
Austria ... 90,000
Australia .. 56,000
(0= T o F- Lo I- L TSRO PR VR UPPPP 1,141,000
T3] Lo o PO PPPOUP PRSPPI 562,000
Iceland 294,000
Israel ............. 66,000
N A =T 1= g Lo [ PP PRROURPPTROPRNE 3,427,000
N0 4T TP PO PRTPP 150,000
Poland .... 936,224
Sweden ...... 774,000
SNV w4=T 4 =T o ST P U P RUPRPP 98,000
(@11 oo 1H o1 1= 1TSS OPPRR PPN 130,635

(d) Cheese and substitutes for cheese, containing 0.5 percent or less by weight of butterfat (except articles within the

scope of other tariff-rate quotas provided for in additional U.S. Notes 16 through 22, inclusive, or additional U.S. Notes

24 and 25 to this chapter) and margarine Cheese (NOTE 23) ......ccciiiiiiiiiiiieiie ettt et 3,951,908
L O T PP PP PP PPPPPPPN 3,777,000

174,907
1

APPENDIX 2—ARTICLES SUBJECT TO THE HISTORICAL AND SUPPLEMENTARY LICENSING PROVISIONS OF IMPORT
REGULATION 1, REVISION 7, AND RESPECTIVE ANNUAL TARIFF-RATE QUOTAS FOR EACH QUOTA YEAR

Annual historical/
Article by HTS Note No. supplementary
guota (kilograms)
Group I
(c) Blue-mold cheese (except stilton made in England), and cheese and substitutes for cheese containing, or processed
from BlUE-mMOId CREESE (NOTE 17) ..oiiieiiiiiiitiiett ettt et et b et e ea bt ekt e e hb e e sb et eat ettt e bt e sbe e e beenaneeteeaane 224,000
OSSP PP PRSPPI 224,000
Group I
(a) Cheddar cheese, and cheese and substitutes for cheese containing, or processed from Cheddar cheese (Note 18) ... 1,035,000
N[ =Y 1T Lo SO PR O UPPPURP 604,000
AUSTTALIA ... e bbb R e e b b e b e R e e b e r e a e 431,000
(b) American-type cheese, including Colby, washed curd, and granular cheese (but not including Cheddar) and cheese
and substitutes for cheese containing, or processed from such American-type cheese (Note 19) ........cccccocveiiiiieeiiieenne 714,000
NEW ZEAIANG .. .uiieiiiiiiiiiiiee et e et e e e e e s e e e e e et et aaeeeeeeesasbaeeeeeesennsaseeeeeeessnrreeeeeesaans 476,000
AUSTTALIA ... e bbb R e e b b e b e R e e b e r e a e 238,000
Group IV:
(a) Italian-type cheese made from cow’'s milk, (Romano made from cow’s milk, Reggiano, Parmesano, Provolone,
Provolette, Sbrinz and Goya not in original [0aves) (NOE 21) .......cccuiiiiiiiiiiieiie ittt 2,691,000
Argentina 691,000
EC v 1,572,000
Uruguay 428,000
Group V:
(a) Swiss or Emmenthaler cheese with eye formation (NOLE 25) .......cocuiiiiiiiiiiiiie e 22,595,000
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APPENDIX 2—ARTICLES SUBJECT TO THE HISTORICAL AND SUPPLEMENTARY LICENSING PROVISIONS OF IMPORT
REGULATION 1, REVISION 7, AND RESPECTIVE ANNUAL TARIFF-RATE QUOTAS FOR EACH QUOTA YEAR—Continued

Article by HTS Note No.

Annual historical/
supplementary
guota (kilograms)

B ettt b e LR a bR E R bR e bR e bR £ oAb e R £ oAb R £ oAt R e oA et R e eR et R e e R e e bt R e e b e eh e e b ene et nne et s
Argentina ...
Austria
Australia
(07T o= To I- LSO P PRV SUPPPPN
Finland ....
Iceland ...
Norway
ST 1w4=T 4 =Y o Lo L OO O PP OPPPRPPPPROY
(b) Swiss or Emmenthaler cheese other than with eye formation. Gruyere-process cheese; and cheese and substitutes
for cheese containing, or processed from such cheese (Note 22)
Austria ...
Finland
11414 P o Lo I OO PP PP RO PPPPRPPPPROE
(c) Cheese and substitutes for cheese (except cheese not containing cow’s milk; soft ripened cow’s milk cheese; cheese
(except cottage cheese) containing 0.5 percent or less by weight of butterfat), and articles within the scope of other

(of which 353,000 are reserved for Portugal)
Argentina

F U= L PP PRPRRPRR
Austria ...
Finland ....
Iceland
(5] - T O PP PP P OURTPPPTRRPPRNE
New Zealand
Sweden
Y7414 =T o SRR RURRPP
OLhEr COUNTIIES ...ttt b et a ettt h e b e s bt e e bt e e a e e b e e e hb e e nh st e ab e e b bt e bt e eb e e eab e e sat e et e e eba e e sbeenaneeeees
(d) Cheese and substitutes for cheese, containing 0.5 percent or less by weight of butterfat (except articles within the
scope of other import quotas provided for in additional U.S. Notes 16 through 22, inclusive, or additional U.S. Notes 24
and 25 to this chapter) and margarine cheese (Note 23)

New Zealand
Sweden

4,233,000
80,000
2,551,000
500,000
70,000
5,428,000
300,000
6,125,000
3,308,000

2,413,000
1,022,000
282,000
272,000
837,000

22,383,000
9,732,000

100,000
1,244,000
560,000

1,523,000
223,000
50,000
1,000,000
250,000

REVISION 7, AND RESPECTIVE ANNUAL TARIFF-RATE IMPORT QUOTAS FOR 1995

APPENDIX 3—CERTAIN ARTICLES SUBJECT TO THE SUPPLEMENTARY LICENSING PROVISIONS OF IMPORT REGULATION 1,

Article by HTS Annual Note No.

Annual Supple-
mentary quota

(kilograms)
2101 =T (N[0 (=T C) I TP PP U PP PPRPTOPPPTRORt 3,656,311
Dried Skim Milk (Note 7) ..... 441,359
Dried Whole MilK (NOE 8) ....ccoiueiieiiiiieeiiie ettt sinee e 368,125
Butter Substitutes Containing over 45% by weight of butterfat and butteroil (NoOte 14) ........cccoiiiiiiiiniiiiiieeece 3,480,500
Cheese and substitutes for cheese (except cheese not containing cow’s milk; soft ripened cow’s milk cheese; cheese
(except cottage cheese) containing 0.5 percent or less by weight of butterfat), and articles within the scope of other
tariff-rate quotas provided for in additional U.S. Notes 17 through 25, inclusive, to this chapter) (Note 16) ..................... 2,441,666
F XIS (= LT RSSO PRSPPI 291,666
Costa Rica ....... 1,000,000
Czech Republic ... 200,000
Slovak Republic ... 600,000
Uruguay ........... 250,000
PN 0}V 01U o 1 PP PR T PPPPPPRP 100,000
Blue-mold cheese (except Stilton made in England) and cheese and substitutes for cheese containing or processed from
DIUE-MOIA CHEESE (INOLE 17) ..ottt ettt e e b et e ekt e e sab bt e e ek ke e e e bb e e e et e e e e esbe e e e ambe e e e bbeeeanneeeaanreeesnnnes 63,333
Chile oo 13,333
(07.4Tol o [ S L=T o 11| o] o PO TP PRPOPPRP PPN 50,000
Cheddar cheese and cheese and substitutes for cheese containing or processed from Cheddar cheese (Note 18) .. 1,245,000
F XU S LT R OO ROT P RPPRTPUPPPRPP 208,333
Chile ....ccovvenee 36,667
Czech Republic ... 50,000
New Zealand ... 850,000

Any Country

100,000
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APPENDIX 3—CERTAIN ARTICLES SUBJECT TO THE SUPPLEMENTARY LICENSING PROVISIONS OF IMPORT REGULATION 1,
REVISION 7, AND RESPECTIVE ANNUAL TARIFF-RATE IMPORT QUOTAS FOR 1995—Continued

Annual Supple-
Article by HTS Annual Note No. mentary quota
(kilograms)
Edam and Gouda cheese, and cheese and substitutes for cheese, containing, or processed from, Edam and Gouda
CREESE (INOLE 20) ...ttt bt et e h et a ekt e e bt e e bt e eab e e eh s e ekt e eb s e e b et eh bt e bt e e ab e e e bt e e it e e nh ettt e e bb e e b et 210,000
Argentina 110,000
CZECN REPUDIIC .ttt h ettt b et h e e et e e s h b e e bt e s ba e e b e e san e e be e s e e beeseneens 100,000
Italian-Type cheese made from cow's milk (Romano made from cow's milk, Reggiano, Parmesano, Provolone,
Provolette, Sbrinz, and Goya not in original loaves) and cheese and substitutes for cheese containing, or processed
from, such ltalian-type cheese, whether or not in original [0aves (NOtE 21) .........ccoiiiiiiiiriieiiie it 3,123,333
ATGENTINA .ttt h e h e bt et ekt e a bt oh et et e ook b oo b e Rt e bt e b e e b e oo R b e e b et eb e e hb e b e e nhe e e ehe e nne et e e 1,890,000
UPUGUAY -+ttt etttk e 2kt e 2kt 422kt e 41k ke e 41k st 4 428 e £t 442k s £ 44 oo R e a4 HHe et 44 Re e e e e AR et e e n b e e e e n R et e e ne et e e nn et e e ne e e e e e e nnnee 750,000
L [T To = o PO PR 400,000
ROIMBNIA ..ttt et btk o et Rt e E e R e Rt e R e e st bt e ae e e h e e an e e Rt e st e Rt e e e eR e s e r e st e ne e ne e ne s 83,333
Swiss-Emmenthaler cheese with eye formation (NOE 25) ........coiiiiiiiiiiiiii e 800,000
(O 4=Tol T LT o0 o] oSO SO PR VRPN 400,000
L [T gTo =TT PRRTP 400,000

Signed at Washington, D.C., on December
27, 1994.

Mike Espy,

Secretary of Agriculture.

[FR Doc. 95-298 Filed 1-3-95; 3:51 pm]
BILLING CODE 3410-10-P

Federal Crop Insurance Corporation

7 CFR Part 400

Subpart T—Federal Crop Insurance
Reform Act of 1994; Regulations for
Implementation

RIN 0563-AB11

AGENCY: Federal Crop Insurance
Corporation.

ACTION: Interim rule.

SUMMARY: The Federal Crop Insurance
Corporation (““FCIC"’) hereby amends its
General Administrative Regulations
located at 7 CFR part 400 by adding
subpart T. The intended effect of this
interim rule is to provide noninsured
producers, policyholders and insurance
companies the policies and regulations
applicable to the Catastrophic Risk
Protection Program and provide other
changes in FCIC insurance programs to
comply with the statutory mandates of
the Federal Crop Insurance Act as
amended by the Federal Crop Insurance
Reform Act of 1994.

DATES: This rule is effective January 6,
1995. Written comments, data, and
opinions on this rule will be accepted
until close of business March 7, 1995
and will be considered when the rule is
to be made final.

ADDRESSES: Written comments, data,
and opinion on this interim rule should
be sent to Diana Moslak, Regulatory and
Procedural Development Staff, Federal
Crop Insurance Corporation, USDA,

Washington, D.C. 20250. Hand or
messenger delivery may be made to
Suite 500, 2101 L Street, N.W.,
Washington D.C. Written comments will
be available for public inspection and
copying in the Office of the Manager,
2101 L Street, N.W., 5th Floor,
Washington, D.C., during regular
business hours, Monday through Friday.
FOR FURTHER INFORMATION CONTACT: For
further information and a copy of the
Regulatory Impact Analysis to the
regulations for implementation of the
Federal Crop Insurance Reform Act of
1994, contact Diana Moslak, Federal
Crop Insurance Corporation, U.S.
Department of Agriculture, Washington,
D.C. 20250. Telephone (202) 254-8314.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under United
States Department of Agriculture
(““USDA™") procedures established by
Executive Order 12866 and
Departmental Regulation 1512-1. This
action constitutes a review as to the
need, currency, clarity, and
effectiveness of these regulations under
those procedures. The sunset review
date established for these regulations is
December 1, 1999.

This rule has been determined to be
“economically significant” for the
purposes of Executive Order 12866, and
therefore, has been reviewed by the
Office of Management and Budget
(“OMB™).

A Regulatory Impact Analysis has
been completed and is available to
interested persons at the address listed
above. In summary, the analysis finds
that crop insurance reform generally is
expected to result in net positive
benefits to producers, taxpayers, and
society. The effects on individual
producers compared to payments under
ad hoc disaster programs depends
primarily on the farm program payment

yield compared to the farm’s actual
yield and market prices. In general,
however, the reform is expected to
result in less volatility of producer’s
incomes and lesser risk of no income
due to adverse weather events. Rural
communities and farmers will benefit
from the certainty of payments in times
of catastrophic yield losses. The
Government and taxpayers will benefit
from a single disaster protection
program and consequent reduced
Federal outlays. Although some
producers (previous non-participants in
crop insurance) will have an added
burden to make application and report
yields and acreage, the benefits in terms
of greater risk protection outweigh the
costs.

The information collection and
record-keeping requirements set forth in
this interim rule have been submitted to
OMB for emergency clearance under 7
CFR part 402.

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient federalism implication to
warrant the preparation of a Federalism
Assessment. The provisions and
procedures contained in this rule will
not have a substantial direct effect on
states or their political subdivisions, or
on the distribution of power and
responsibilities among the various
levels of government.

Under the Regulatory Flexibility Act
(5 U.S.C. §605), this regulation will not
have a significant impact on a
substantial number of small entities.
Producers will be able to certify to their
historical production levels at the time
of application based on existing records,
or they may elect to base their insurance
on assigned yields, which will not
require maintenance of production
records by the insurance agent. The
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amount of data collected by the agent
for new insureds is not greater than the
amount of data collected for existing
insureds. Insureds may elect to keep
production records to increase the
amount of production covered by
insurance but such production is not
required to participate in the program.
The benefits in terms of risk reduction
and protection from severe losses will
out-weigh any record-keeping costs.
Therefore, this action is determined to
be exempt from the provisions of the
Regulatory Flexibility Act and no
Regulatory Flexibility Analysis was
prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

The Office of the General Counsel has
determined that these regulations meet
the applicable standards provided in
subsections 2(a) and 2(b)(2) of Executive
Order 12778. The provisions of this rule
will preempt state and local laws to the
extent such state and local laws are
inconsistent herewith. The
administrative appeal provisions
located at 7 CFR part 400, subpart J, and
for catastrophic risk protection contracts
of insurance delivered through local
USDA offices, the National Appeal
Division administrative appeal
provisions under the Department of
Agriculture Reorganization Act of 1994
must be exhausted before judicial action
may be brought.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

This interim rule implements
programs mandated by the amendments
to the Federal Crop Insurance Act by the
Federal Crop Insurance Reform Act of
1994. Those amendments required that
the statutory changes be implemented
for the 1995 crop year. All of the
contract change dates and many of the
sales closing dates for 1995 insured
crops have passed or will soon pass.
Many of the changes contained in these
regulations are mandated by statute.
Planting decisions for 1995 crops have
been or will shortly be made and it is
necessary that producers, lenders, and
suppliers know the parameters and
requirements of the program. Therefore,
it is impractical and contrary to the

public interest to publish this rule for
notice and comment prior to making the
rule effective. However, comments are
solicited for 60 days after the date of
publication in the Federal Register and
will be considered by FCIC before this
rule is made final.

On October 13, 1994, the amendments
to the Federal Crop Insurance Act made
by the Federal Crop Insurance Reform
Act of 1994, were effective. This
regulation will provide the policy and
procedures to carry out the insurance
requirements of the Reform Act. A
separate part will be issued to address
noninsured assistance.

List of Subjects in 7 CFR Part 400,
Subpart T

General administrative regulations,
Federal Crop Insurance Reform Act of
1994, Insurance.

Interim Rule

For the reasons set out in the
preamble, a new subpart T is added to
7 CFR part 400, effective for the 1995
and succeeding crop years, to read as
follows:

PART 400—GENERAL
ADMINISTRATIVE REGULATIONS

Subpart T—Federal Crop Insurance
Reform Act of 1994, Insurance
Implementation; Regulations for the
1995 and Subsequent Crop Years

Sec.

400.650
400.651
400.652
400.653
400.654

Purpose.

Definitions.

Insurance availability.

Application and acreage report.

Coverage provided.

400.655 Administrative fees and waivers.

400.656 Eligibility for other program
benefits.

400.657 Coverage for acreage that is
prevented from being planted.

400.658 Transitional yield for forage or feed
crops, 1995-1997 crop years.

Authority: 7 U.S.C. 1506(l).

8400.650 Purpose.

The Federal Crop Insurance Act as
amended by the Federal Crop Insurance
Reform Act of 1994 (the “Act”) requires
the Federal Crop Insurance Corporation
(““FCIC”) to implement a crop insurance
program which offers several levels of
insurance coverage for producers. These
levels of protection include catastrophic
risk protection, limited coverage and
additional coverage insurance. This
subpart provides notice of the
availability of these new crop insurance
options and establishes provisions and
requirements for implementation of the
insurance provisions of the Act. The
regulations for the noninsured

assistance provisions of the Act will be
published elsewhere in chapter IV.

§400.651 Definitions.

(a) Additional coverage—A plan of
crop insurance providing a level of
coverage equal to or greater than sixty-
five percent (65%) of the approved yield
indemnified at one-hundred percent
(100%) of the expected market price or
comparable coverage as established by
FCIC.

(b) Approved insurance provider—A
private insurance company, including
their agents, that has been approved and
reinsured by FCIC to provide insurance
coverage to producers participating in
the Federal crop insurance program.

(c) Approved yield—The average
amount of production per acre obtained
under FCIC’s Actual Production History
Program (7 CFR part 400, subpart G)
using production records of the insured
or yields assigned by FCIC. At least four
crop years of yields must be averaged to
obtain the approved yield.

(d) Catastrophic risk protection
endorsement—The part of the crop
insurance policy that contains
provisions of insurance that are specific
to catastrophic risk protection.

(e) Catastrophic risk protection—The
minimal level of coverage offered by
FCIC, which is required before a person
may qualify for certain other United
States Department of Agriculture
(“USDA) program benefits. For the
1995 through 1998 crop years, such
coverage will be equal to fifty percent
(50%) of the approved yield
indemnified at sixty percent (60%) of
the expected market price, or a
comparable coverage as established by
FCIC. For the 1999 and subsequent crop
years, such coverage will be equal to
fifty percent (50%) of the approved
yield indemnified at fifty-five percent
(55%) of the expected market price, or
a comparable coverage as established by
FCIC.

(f) Crop of economic significance—A
crop that has either contributed in the
previous crop year, or is expected to
contribute in the current crop year, ten
percent (10%) or more of the total
expected value of your share of all crops
grown by the producer in the county.
However, notwithstanding the
preceding sentence, if the total expected
liability under the catastrophic risk
protection endorsement is equal to or
less than the administrative fee required
for the crop, such crop will not be
considered a crop of economic
significance.

(9) FCIC—The Federal Crop Insurance
Corporation, a wholly owned
Government Corporation within the
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Consolidated Farm Services Agency,
USDA.

(h) Limited coverage—A plan of
insurance offering coverage that is equal
to or greater than fifty percent (50%) of
the approved yield indemnified at one
hundred percent (100%) of the expected
market price, or a comparable coverage
as established by FCIC, but less than
sixty-five percent (65%) of the approved
yield indemnified at one hundred
percent (100%) of the expected market
price, or a comparable coverage as
established by FCIC.

(i) Limited resource farmer—A
producer or operator of a small or family
farm, including a new producer or
operator, with an annual gross income
of less than $20,000 derived from all
sources of revenue for each of the prior
two years and who demonstrates a need
to maximize farm income.
Notwithstanding the preceding
sentence, a producer on a farm of less
than 25 acres aggregated for all crops,
where the producer derives a majority of
the producer’s gross income from the
farm, but the producer’s gross income
from farming operations does not
exceed $20,000, will be considered a
limited resource farmer.

(i) Person—An individual,
partnership, association, corporation,
estate, trust, or other legal entity, and
wherever applicable, a state or a
political subdivision or agency of a
state.

(k) Secretary—The Secretary of the
United States Department of
Agriculture.

§400.652 Insurance availability.

(a) If sufficient actuarial data are
available FCIC will offer catastrophic
risk protection, limited, and additional
coverage plans of insurance to
indemnify persons for FCIC insured or
reinsured crop loss due to loss of yield
or prevented planting, if the crop loss or
prevented planting is due to an insured
cause of loss specified in the applicable
crop insurance policy.

(b) Catastrophic risk protection
coverage will be offered through
approved insurance providers and
through local offices of the Consolidated
Farm Service Agency, USDA. Limited
and additional coverage will only be
offered through approved insurance
providers unless approved insurance
providers are not available.

(c) To obtain catastrophic risk
protection coverage on a crop, a person
must obtain catastrophic risk protection
coverage for the crop on all insurable
acreage in the county. Catastrophic risk
protection coverage must be obtained on
or before the sales closing date

designated by FCIC for the crop in the
county.

(d) Effective for the 1995 crop year
only, and only for catastrophic risk
protection, notwithstanding any
provision in any crop insurance policy,
reinsured by FCIC, the sales closing
dates will be as follows:

(1) For those crops for which
insurance attached before January 1,
1995, the sales closing date will be the
latest sales closing date for spring
planted crops in the county as long as
such sales closing date is not later than
April 12, 1995;

(2) For those crops for which
insurance attached after January 1, 1995,
and have a sales closing date prior to
February 15, 1995, the sales closing date
will be February 15, 1995; and

(3) For all other spring planted crops,
the sales closing date will remain as
specified in the policy.

(e) For limited and additional
coverage, in areas where insurance is
not available for a particular agricultural
commodity, FCIC may offer to enter into
a written agreement with a person to
insure the commodity, if the person has
actuarially sound data relating to the
production of the commodity that is
acceptable to FCIC and if such written
agreement is specifically allowed by the
crop insurance regulations applicable to
the crop.

(f) A person who made timely
purchase of a crop insurance policy on
a 1995 or subsequent crop before
October 13, 1994, the date of enactment
of the Federal Crop Insurance Reform
Act of 1994, may continue with the
purchased policy under the terms and
conditions of that policy but will
receive whatever benefits would be
available under that policy if it had been
purchased subsequent to the date of
enactment. However, if the level of
coverage is less than the coverage under
the catastrophic risk protection
coverage, the insured must either
upgrade that coverage to at least
catastrophic risk protection coverage or
lose eligibility for certain farm program
benefits as set out in §400.656.

§400.653 Application and acreage report.

(a) To participate in catastrophic risk
protection, limited, or additional
coverage plans of insurance, a person
must submit an application for
insurance on or before the applicable
sales closing date.

(b) In order to remain eligible for
certain farm programs, as set out in
§400.656, a producer must obtain at
least catastrophic risk protection
coverage on all crops of economic
significance if catastrophic risk
protection is available. Notwithstanding

the requirement contained in §400.653
(a), if the insured is not able to plant a
crop for which coverage has been
obtained, FCIC may, at its discretion,
determine that conditions exist that
would permit the person to insure
alternative crops to those specified on
the application. If FCIC determines that
such conditions exist, the insured may
insure the alternative crops by making
application for catastrophic risk
protection coverage on the alternative
crops after the sales closing date but
before the acreage reporting date for the
alternative crops and paying the
appropriate administrative fee. Limited
or additional coverage is not available
after the sales closing date.

(c) For catastrophic risk protection,
limited, and additional coverage, FCIC
may allow the insured to certify the
insured’s actual production history
(“APH”) yield. If FCIC permits
certification of the APH yield by the
insured, the insured must, at the request
of FCIC or the approved insurance
provider, provide verifiable records of
acreage and production acceptable to
FCIC for the years for which production
and acreage were certified. If FCIC or
the approved insurance provider
determine that inadequate records exist
to substantiate the certified yield, FCIC
will, in addition to any civil fraud or
criminal penalties which may exist for
false certification, recalculate the APH
yield using assigned yields for the crop
years represented by the inadequate
records.

(d) For all coverages including
catastrophic risk protection, limited,
and additional coverages, the insured
must file a signed acreage report on or
before the acreage reporting date.

§400.654 Coverage provided.

(a) The specific causes of loss insured
against are designated in the crop
insurance policy for the applicable crop.

(b) An indemnity paid to a producer
may be reduced to reflect out-of-pocket
expenses that were not incurred by the
producer as a result of not planting,
caring for, or harvesting the crop.

(c) Catastrophic risk protection.

(1) A person who is eligible to receive
an indemnity under a catastrophic risk
protection plan of insurance and is also
eligible to receive benefits for the same
loss under other USDA programs must
elect the program from which they wish
to receive benefits. Only one payment or
program benefit will be allowed.

(2) Catastrophic risk protection must
be elected on a crop basis unless the
Catastrophic Risk Protection
Endorsement allows individual crop
types or varieties to be considered
separate crops. However, any acreage of
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an insured crop that is designated by
FCIC as “*high risk land”” may be insured
under catastrophic risk protection if
limited or additional coverage is
obtained for all insurable acreage of the
insured crop in the county that is not
designated as “‘high risk land”’; Provided
that, the insured executes the High Risk
Land Exclusion Option under the
limited or additional coverage policy.
The catastrophic risk protection policy
must be obtained from the same
insurance provider from which the
limited or additional coverage is
obtained.

(3) Catastrophic risk protection may,
on a commodity-by-commodity basis, be
elected on an individual yield and loss
basis, or, where offered, may be elected
on an area yield and loss basis.

(4) Any person who has a bona fide
insurable interest in a crop as an owner-
operator, landlord, tenant, or share-
cropper, will be eligible for catastrophic
risk protection coverage.

(5) The Catastrophic Risk Protection
Endorsement contains coverage
limitations and exclusions, including
but not limited to:

(i) Coverage is available by basic units
only. A basic unit is all the acreage of
the crop in the county in which the
insured has a one-hundred percent
(100%) crop share or all the acreage of
the crop in the county owned by one
person and operated by another person
on a share basis (unless otherwise
provided by the Catastrophic Risk
Protection Endorsement);

(ii) No replant payments will be paid
whether or not replanting of the crop is
required under the policy;

(iii) No policy options or
endorsements providing increased
coverage over that provided under the
catastrophic risk plan for that crop will
be available unless such option or
endorsement is specifically made
applicable to catastrophic coverage by
its terms;

(iv) The insured may not exclude
coverage for hail and fire or High Risk
Land; and

(v) Written Agreements are not
available unless specifically allowed by
the Catastrophic Risk Protection
Endorsement.

(d) Limited and additional coverage.

(1) An insured who is eligible to
receive an indemnity under a limited or
an additional coverage plan of insurance
and who is also eligible to receive
benefits for the same loss under any
other USDA program may receive
benefits under both programs unless
specifically limited by the crop
insurance policy. However, the total
amount received for the loss will not
exceed the amount of the actual loss

sustained by the insured. The amount of
the actual loss will be the difference
between the fair market value of the
production before and after the loss, as
determined by the approved insurance
provider based upon the insureds
production records.

(2) Limited and additional coverage
must be elected on a crop basis and
cover all insurable acreage of the crop
in the county in which the insured has
a share unless:

(i) The applicable crop insurance
policy allows the insured to purchase
separate policies of insurance covering
individual crop types or varieties. In
such instances, protection may be
elected on a crop type (as designated in
the crop insurance policy) or variety
basis. These individual crop types or
varieties will be considered separate
crops for insurance purposes, including
the payment of administrative fees. (For
example, if two grape varieties grown in
California are insured under a
catastrophic risk protection policy and
two varieties are insured under an
additional coverage policy, an
administrative fee will be charged for
each of the two (2) varieties under the
catastrophic risk protection policy and
an administrative fee will be charged for
each of the two (2) varieties under the
additional coverage policy. The same
rationale would allow the insured the
option to not insure a crop type or
variety. However, failure of the insured
to insure a crop type or variety which
is determined to be a crop of economic
significance would make the insured
ineligible for certain other USDA
programs.)

(i) The insured executes the High
Risk Land Exclusion Option for a
limited or additional coverage policy. In
such cases the insured may elect to
insure the “high risk land” under a
catastrophic risk protection policy. If
both policies are in force, that acreage
of the crop covered under the limited or
additional coverage policy and the
acreage of the crop covered under the
catastrophic risk protection policy will
be considered as separate crops for
insurance purposes, including the
payment of administrative fees.

(3) Limited or additional coverage
may, on a commodity-by-commodity
basis, be elected on an individual yield
and loss basis, or, where offered, on an
area yield and loss basis.

(4) Hail and fire coverage may be
excluded from the covered causes of
loss in a crop policy if additional
coverage is elected.

(5) If a person purchases limited or
additional coverage for a crop, the
insured must purchase limited or
additional coverage for all insurable

acreage of that crop in the county unless
otherwise provided in this part or in the
crop insurance contract.

§400.655 Administrative fees and waivers.

(a) Catastrophic risk protection and
limited coverage.

(1) If the insured elects to obtain
catastrophic risk protection or limited
coverage, the insured must pay an
administrative fee each year of fifty
dollars ($50.00) per crop, per county,
not to exceed two hundred dollars
($200.00) per county, and six hundred
dollars ($600) for all counties in which
the insured has coverage. The insured
must pay this administrative fee at the
time of application for the first year, and
by the acreage reporting date for all
subsequent years that crop insurance
coverage is in effect. Payment of an
administrative fee will not be required
if the insured files a bona fide zero
acreage report on or prior to the acreage
reporting date for any year except the
year of application. If the administrative
fee is not paid at the time of application,
or by the acreage reporting date,
whichever is applicable, the crop
insurance contract will not be in effect
for the crop year for which the fee is due
and will terminate, and the person will
not be eligible for certain USDA
programs as set out in § 400.656.

(2) The administrative fee may not be
waived unless the insured qualifies as a
limited resource farmer.

(3) The administrative fee will be
refunded if the insured has previously
obtained catastrophic risk protection, or
limited coverage, paid the
administrative fee, and subsequently
purchases additional coverage for that
same crop in the same county on or
before the sales closing date.
Administrative fees will be refunded
only if the insured has not purchased
catastrophic risk protection and limited
coverage in excess of the maximum
administrative fee to be paid in the
applicable situation.

(4) The administrative fee will not be
refunded for the year of application
even if the insured files a zero acreage
report for that year.

(5) For limited coverage, the
administrative fee is in addition to the
premium amount.

(b) Additional Coverage.

(1) If additional coverage is elected,
the insured must pay, in addition to the
premium, an administrative fee of ten
dollars ($10) per crop, per county, each
year in which crop insurance coverage
remains in effect. The administrative fee
is payable at the time insurance
attaches. If the administrative fee is not
paid by the termination date set out in
the crop insurance contract, the crop
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insurance contract will be voided and
not have been in effect for the crop year
for which the fee is due and will
terminate, and the person failing to pay
the fee will not be or have been eligible
for certain other USDA program benefits
as set out in §400.656 and any of those
benefits received for the crop year must
be refunded.

(2) The administrative fee for
additional coverage is not refundable
and may not be waived.

(c) When obtaining catastrophic risk
protection, limited, or additional
coverage, an insured must provide
information regarding crop insurance
coverage on any crop previously
obtained at any other local USDA office
or from an approved insurance provider,
including the date such insurance was
obtained, and the amount paid in
administrative fees. If the insured has
paid in excess of the maximum
allowable amount in administrative
fees, the insured will receive a refund of
the excess fees paid from the local
USDA office or from the approved
insurance provider that collected the
excess amount.

§400.656 Eligibility for other program
benefits.

The insured must obtain at least the
catastrophic risk protection level of
coverage for each crop of economic
significance in the county in which the
insured has an interest, if insurance is
available in the county for the crop, to
be eligible for:

(a) Price support and production
adjustment programs, including
tobacco, rice, extra long staple cotton,
upland cotton, feed grains, wheat,
peanuts, oilseeds, and sugar;

(b) Loans or any other USDA-
provided farm credit including
guaranteed and direct farm ownership
loans, operating loans, and emergency
loans under the Consolidated Farm and
Rural Development Act; and

(c) The Conservation Reserve
Program.

§400.657 Coverage for acreage that is
prevented from being planted.

(a) 1994 crop year prevented planting
for all crops of wheat, feed grain, cotton,
and rice:

(1) For the 1994 crop year only, an
insured may receive compensation for
acreage that was prevented from being
planted due to major, widespread
flooding in the Midwest, or excessive
ground moisture, that occurred prior to
the spring sales closing date for the 1994
crop year.

(2) To be eligible for compensation
the insured must have:

(i) Purchased a crop insurance policy
containing prevented planting

provisions prior to the spring sales
closing date for the 1994 crop year;

(i) Had a reasonable expectation of
planting the insured crop on acreage
that was eligible for prevented planting
coverage under the terms of the crop
insurance contract, (if it is determined
that the acreage eligible for the
prevented planting coverage under the
terms of the crop insurance policy
would have drained sufficiently to plant
the crop except for additional moisture
that occurred in the spring, the insured
will be assumed to have had a
reasonable expectation of planting the
crop absent some other intervening
cause); and

(iii) Participated in a conserving use
program established for the 1994 crop of
wheat, feed grains, upland cotton, or
rice established under the Agricultural
Act of 1949, whichever is applicable.

(3) FCIC will pay as compensation
under the prevented planting provisions
of the crop insurance policy, the
difference between:

(i) The amount of any prevented
planting payment that would have been
due under the prevented planting
provision of the 1994 crop year crop
insurance policy (prevented planting
indemnity less premium); and

(i) The amount paid under the
conserving use program for the same
crop and acreage.

(b) 1994 crop year prevented planting
for oilseeds:

(1) If the insured satisfies the
requirements of section (a)(2) (i) and (ii),
the insured will be eligible for a
prevented planting payment on the oil
seed crop.

(2) FCIC will pay as compensation
under this prevented planting provision
the amount payable under the prevented
planting provision of the applicable
1994 crop year crop insurance policy
(prevented planting indemnity less
premium).

(c) 1995 and succeeding crop year
prevented planting coverage:

Effective for the 1995 and subsequent
crop years, the insurance period for
prevented planting for those crop
insurance policies containing prevented
planting coverage shall be extended so
that prevented planting coverage begins:

(1) On the sales closing date for the
insured crop in the county for the crop
year the application for insurance is
accepted; or

(2) For any crop year following the
crop year the application for insurance
is accepted, or for any crop year the
insurance policy is transferred to a
different insurance provider, on the
sales closing for the insured crop in the
county for the previous crop year,
provided continuous coverage has been

in effect since that date. For example: If
the insured makes application and
purchases a corn crop insurance policy
for the 1995 crop year, prevented
planting coverage will begin on the 1995
sales closing date for corn in the county.
If the corn policy remains in effect for
the 1996 crop year (is not terminated or
cancelled during or after the 1995 crop
year), or is transferred to a different
insurance provider, prevented planting
coverage for the 1996 crop began on the
1995 sales closing date.

§400.658 Transitional yields for forage or
feed crops for the 1995 through 1997 crop
years

(a) For the 1995 through the 1997 crop
year, insureds who produce feed or
forage may be eligible for an adjustment
in the assigned yield available under
§400.55(b)(1) if:

(1) The feed or forage is primarily for
on-farm use in a livestock, dairy, or
poultry operation; and

(2) The insured derives at least fifty
percent (50%) of the insured’s net farm
income from the livestock, dairy, or
poultry operation.

(b) Insureds that qualify under (a) of
this section will receive an assigned
yield, if required, under § 400.55(b)(1) of
80 percent of the T or D-Yield.

Done in Washington, D.C., on December
21, 1994.

Suzette Dittrich,

Acting Manager, Federal Crop Insurance
Corporation.

[FR Doc. 95-358 Filed 1-3-95; 3:38 pm]
BILLING CODE 3410-08-U

7 CFR Part 402
RIN 0563-AB09

Catastrophic Risk Protection
Endorsement

AGENCY: Federal Crop Insurance
Corporation.
ACTION: Interim rule.

SUMMARY: The Federal Crop Insurance
Corporation (“‘FCIC”’) hereby adds a new
part 402 to chapter IV of title 7 of the
Code of Federal Regulations (““CFR™).
The intended effect of this interim rule
is to provide a catastrophic risk
protection plan of insurance, the lowest
level of coverage required to be
purchased by a producer to be eligible
for certain other agricultural farm
program benefits, to comply with
statutory mandates of the Federal Crop
Insurance Act as amended by the
Federal Crop Insurance Reform Act of
1994.

DATES: This rule is effective January 6,
1995. Written comments, data, and
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opinions on this rule will be accepted
until close of business March 7, 1995,
and will be considered when the rule is
to be made final.

ADDRESSES: Written comments, data,
and opinion on this interim rule should
be sent to Diana Moslak, Regulatory and
Procedural Development Staff, Federal
Crop Insurance Corporation, USDA,
Washington, D.C. 20250. Hand or
messenger delivery may be made to
Suite 500, 2101 L Street, N.W.,
Washington D.C. Written comments will
be available for public inspection and
copying in the Office of the Manager,
2101 L Street, N.W., 5th Floor,
Washington, D.C., during regular
business hours, Monday through Friday.
FOR FURTHER INFORMATION CONTACT:

For further information and a copy of
the Regulatory Impact Analysis to the
Catastrophic Risk Protection
Endorsement, contact Diana Moslak,
Federal Crop Insurance Corporation,
U.S. Department of Agriculture,
Washington, D.C. 20250. Telephone
(202) 254-8314.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under United
States Department of Agriculture
(“USDA") procedures established by
Executive Order 12866 and
Departmental Regulation 1512-1. This
action constitutes a review as to the
need, currency, clarity, and
effectiveness of these regulations under
those procedures. The sunset review
date established for these regulations is
December 1, 1999.

This rule has been determined to be
“economically significant” for the
purposes of Executive Order 12866, and
therefore, has been reviewed by the
Office of Management and Budget
(““OMB").

A Regulatory Impact Analysis has
been completed and is available to
interested persons at the address listed
above. In summary, the analysis finds
that crop insurance reform generally is
expected to result in net positive
benefits to producers, taxpayers, and
society. The effects on individual
producers compared to payments under
ad hoc disaster programs depends
primarily on the farm program payment
yield compared to the farm’s actual
yield and market prices. In general,
however, the reform is expected to
result in less volatility of producer’s
incomes and lesser risk of no income
due to adverse weather events. Rural
communities and farmers will benefit
from the certainty of payments in times
of catastrophic yield losses. The
Government and taxpayers will benefit
from a single disaster protection
program and consequent reduced

Federal outlays. Although some
producers (previous non-participants in
crop insurance) will have an added
burden to make application and report
yields and acreage, the benefits in terms
of greater risk protection outweigh the
costs.

This interim rule amends the existing
information collection as approved by
the Office of Management and Budget
(OMB) pursuant to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), under OMB control numbers
0563-0001, 0563-0003, and 0563—0029.
Due to the time constraints of
implementing the rule immediately, the
agency has requested emergency
clearance of this addendum from OMB.
Comments on the information collection
may be sent to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Room 10202,
NEOB, Washington, D.C. 20503.
Attention: Desk Officer for USDA.

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient federalism implication to
warrant the preparation of a Federalism
Assessment. The provisions and
procedures contained in this rule will
not have a substantial direct effect on
states or their political subdivisions, or
on the distribution of power and
responsibilities among the various
levels of government.

Under the Regulatory Flexibility Act
(5 U.S.C. 605), this regulation will not
have a significant impact on a
substantial number of small entities.
Producers will be able to certify to their
historical production levels at the time
of application based on existing records,
or they may elect to base their insurance
on assigned yields, which will not
require maintenance of production
records by the insurance agent. The
amount of data collected by the agent
for new insureds is not greater than the
amount of data collected for existing
insureds. Insureds may elect to keep
production records to increase the
amount of production covered by
insurance but such production is not
required to participate in the program.
The benefits in terms of risk reduction
and protection from severe losses will
out-weigh any record-keeping costs.
Therefore, this action is determined to
be exempt from the provisions of the
Regulatory Flexibility Act and no
Regulatory Flexibility Analysis was
prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental

consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

The Office of the General Counsel has
determined that these regulations meet
the applicable standards provided in
subsections 2(a) and 2(b)(2) of Executive
Order 12778. The provisions of this rule
will preempt state and local laws to the
extent such state and local laws are
inconsistent herewith. The
administrative appeal provisions
located at 7 CFR part 400, subpart J, and
for catastrophic risk protection contracts
of insurance delivered through local
USDA offices, the National Appeal
Division administrative appeal
provisions under the Department of
Agriculture Reorganization Act of 1994
must be exhausted before judicial action
may be brought.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

This interim rule implements
programs mandated by the amendments
to the Federal Crop Insurance Act by the
Federal Crop Insurance Reform Act of
1994. Those amendments required that
the statutory changes be implemented
for the 1995 crop year. All of the
contract change dates and many of the
sales closing dates for 1995 insured
crops have passed or will soon pass.
Many of the changes contained in these
regulations are mandated by statute.
Planting decisions for 1995 crops have
been or will shortly be made and it is
necessary that producers, lenders, and
suppliers know the parameters and
requirements of the program. Therefore,
it is impractical and contrary to the
public interest to publish this rule for
notice and comment prior to making the
rule effective. However, comments are
solicited for 60 days after the date of
publication in the Federal Register and
will be considered by FCIC before this
rule is made final.

On October 13, 1994, the amendments
to the Federal Crop Insurance Act, made
by the Federal Crop Insurance Reform
Act of 1994, were effective. This
regulation will provide the policy and
procedures to carry out catastrophic risk
protection insurance requirements of
the Reform Act.

Background

Upon publication of 7 CFR part 402,
this regulation will provide catastrophic
risk protection crop insurance through
an endorsement that amends new and
existing crop insurance policies,
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endorsements, and provisions when
purchased by the insured. The
amendments are as follows:

1. Section 402.4, subsection 2.(b)
specifies that to be eligible for
catastrophic coverage a producer must
be a person as defined in the crop
policy.

2. Section 402.4, subsection 2.(c)
provides for the termination of this
endorsement if the insured fails to pay
the administrative fee, elects to
purchase limited or additional coverage,
or if the applicable crop policy is
terminated or cancelled.

3. Section 402.4, section 3 specifies
that a unit is all of the insurable acreage
of the insured crop in the county on the
date coverage begins for the crop year,
in which the insured has a 100 percent
(100%) share. Land which is owned by
one person and operated by another
person on a share basis is considered a
separate unit.

4. Section 402.4, subsection 4.(a)
specifies that for the 1995 through 1998
crop years, coverage will be equal to
fifty percent (50%) of the producer’s
approved yield indemnified at sixty
percent (60%) of the expected market
price, or a comparable coverage as
established by FCIC.

5. Section 402.4, subsection 4.(b)
specifies that for the 1999 and
subsequent crop years, coverage will be
equal to fifty percent (50%) of the
producer’s approved yield indemnified
at fifty-five percent (55%) of the
expected market price, or a comparable
coverage as established by FCIC.

6. Section 402.4, subsection 4.(d)
allows the insured the option of
selecting catastrophic risk coverage, on
a commodity-by-commodity basis, on
either an individual yield and loss basis
or an area yield and loss basis, if both
options are offered in the Actuarial
Table or Special Provisions.

7. Section 402.4, subsection 5.(a)
specifies that the insured will not be
responsible to pay a premium for
catastrophic coverage.

8. Section 402.4, subsection 5.(b)
requires the insured to pay an
administrative fee of $50 per crop per
county. Each type or variety specified in
subsections 6.(a) and (b) and crop
acreage specified in subsection 6.(c) will
be considered a separate crop to which
separate administrative fees apply. Total
administrative fees for all crops insured
under any combination of catastrophic
coverage and limited coverage will not
exceed $200 per producer per county,
up to a maximum of $600 for all
counties in which the producer has
crops insured.

9. Section 402.4, subsection 5.(c)
specifies that the administrative fee for

catastrophic coverage must be paid to
the insurance provider at the time of
application and will not be refunded if
the insured files a zero acreage report
the first crop year for which the
application is accepted. For subsequent
years, the administrative fee must be
paid annually by the acreage reporting
date, however, in subsequent years no
administrative fee is required if the
producer files a bona fide zero acreage
report on or before the acreage reporting
date. The administrative fee will be
waived for a limited resource farmer.

10. Section 402.4, subsection 5.(d)
specifies that the administrative fee will
be refunded if, after applying for
catastrophic coverage and paying the
administrative fee, the producer elects
to purchase additional coverage for such
crop. Administrative fees will be
refunded only if the producer has not
purchased catastrophic risk protection
and limited coverage in excess of the
maximum administrative fee to be paid
in the applicable situation.

11. Section 402.4, subsections 6.(a)
and (b) specify the insured crop is
provided in the applicable crop policy
documents, except that each specified
type of Stonefruit, Texas Citrus, Florida
Citrus, Arizona-California Citrus, Texas
Citrus Trees, and Guaranteed Tobacco,
and each grape variety grown in
California specified in the Special
Provisions, that the producer elects to
insure, will be insured as a separate
crop.

12. Section 402.4, subsection 6.(c)
specifies that if the producer purchased
limited or additional coverage for a
crop, the producer may separately
insure acreage that has been designated
as high risk by FCIC provided that the
producer has executed a high risk
exclusion option under that policy and
obtained a catastrophic risk protection
policy with the same approved
insurance provider and pays separate
administrative fees for each policy in
effect.

13. Section 402.4, section 7 specifies
that a replant payment will not be paid
whether or not replanting is required
under the policy.

14. Section 402.4, subsection 8.(a)
specifies that if a unit contains acreage
to which more than one expected
market price applies for a type, variety,
class, etc., that the dollar amount of
insurance and the dollar amount of
production to be counted will be
computed separately for each type,
variety, class, etc., that have separate
expected market prices, and then added
together to determine the total liability
for the unit.

15. Section 402.4, subsection 8.(b)
specifies that if the producer is eligible

to receive an indemnity under the
Catastrophic Risk Protection
Endorsement and is also eligible to
receive benefits for the same loss under
other USDA programs, the producer
must elect the program from which to
receive benefits. Only one payment or
program benefit will be allowed.

16. Section 402.4, section 9 specifies
that if a producer conceals or
misrepresents any material fact or
commits fraud, the policy will be
voided effective with the beginning of
the crop year for which such act or
omission occurred.

17. Section 402.4, subsection 10.(a)
specifies that any option or
endorsement which provides additional
coverage is not available, except for the
Late Planting Agreement Option.
Written agreements are not available
under the Catastrophic Risk Protection
Endorsement.

18. Section 402.4, subsection 10.(b)
specifies that hail and fire coverage and
land designated by FCIC as high-risk
may not be excluded under this
Endorsement.

19. Section 402.4, section 11 specifies
that a producer must obtain at least
catastrophic coverage for each crop of
economic significance to be eligible for
any price support or production
adjustment programs, loans or other
USDA provided farm credit, or the
Conservation Reserve Program. The
requirement that the producer obtain at
least catastrophic risk protection will
apply to all program benefits obtained
after October 13, 1994.

List of Subjects in 7 CFR Part 402

Catastrophic Risk Protection
Endorsement, insurance provisions.

Interim Rule

For the reasons set out in the
preamble, a part 402 is added to chapter
IV of title 7 of CFR, effective for the
1995 and succeeding crop years, to read
as follows:

PART 402—CATASTROPHIC RISK
PROTECTION ENDORSEMENT

Sec.

402.1 General Statement.

402.2 Applicability

402.3 OMB control numbers

402.4 Catastrophic Risk protection
endorsement

Authority: 7 U.S.C. 1506(1).

§402.1 General statement.

The Federal Crop Insurance Act as
amended by the Federal Crop Insurance
Reform Act of 1994 (the “Act’’) requires
the Federal Crop Insurance Corporation
(“FCIC”) to implement a catastrophic
risk protection plan of insurance which
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provides a basic level of insurance
coverage to protect producers in the
event of a FCIC insured or reinsured
crop loss due to loss of yield or
prevented planting, if the crop loss or
prevented planting is due to an insured
cause of loss specified in the crop
insurance policy. This Catastrophic Risk
Protection Endorsement
(““Endorsement”) is a continuous
endorsement that is effective in
conjunction with an applicable crop
insurance policy. Catastrophic risk
protection coverage will be offered
through approved insurance providers
and through local offices of the
Consolidated Farm Service Agency,
USDA.

§402.2 Applicability.

This Endorsement is applicable to
each crop for which catastrophic risk
protection coverage is available and for
which the producer elects such
coverage. The terms and conditions of
the applicable crop insurance policy
remain in effect unless they have been
modified by this Endorsement.

§402.3 OMB control numbers.

The provisions set forth in this
interim rule contain new and revised
information collections that require
clearance by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.) and have been previously
assigned OMB numbers 0563—0001,
0563-0003, and 0563—-0029. These
information collection requirements
have been submitted to OMB and are
not effective until approved by OMB.

§402.4 Catastrophic Risk Protection
Endorsement Provisions

The Catastrophic Risk Protection
Endorsement Provisions for the 1995
and succeeding crop years are as
follows:

Department of Agriculture
Federal Crop Insurance Corporation

Catastrophic Risk Protection Endorsement

(This is a continuous endorsement).

You should be aware that additional
coverage is available through an approved
insurance provider or through local offices of
the Consolidated Farm Service Agency,
USDA, when such provider is not available.

If a conflict exists between this
Endorsement and any of the policies
specified in subsection 2.(a) or the Special
Provisions for the insured crop, this
endorsement will control.

Terms and Conditions

1. Definitions
(a) Additional coverage—A plan of crop
insurance providing a level of coverage equal

to or greater than sixty-five percent (65%) of
your approved yield indemnified at one

hundred percent (100%) of the expected
market price or a comparable coverage as
established by FCIC.

(b) Administrative fee—The $50 fee the
policyholder must pay on a per crop and
county basis, with a maximum of $200 per
policyholder per county and $600 per
policyholder for catastrophic and limited
coverage on an annual basis.

(c) Approved insurance provider—A
private insurance company, including their
agents, that has been approved and reinsured
by FCIC to provide insurance coverage to
producers participating in the Federal crop
insurance program.

(d) Approved yield—The average amount
of production per acre obtained under FCIC’s
Actual Production History Program (7 CFR
Part 400, Subpart G) using production
records of the insured or yields assigned by
FCIC. At least four crop years of yields must
be averaged to obtain the approved yield.

(e) Catastrophic risk protection—The
minimal level of coverage offered by FCIC,
which is required before a person may
qualify for certain other United States
Department of Agriculture program benefits
(see subsections 4. (a) and (b) and subsection
11.(a)).

(f) CFSA—The Consolidated Farm Service
Agency of the United States Department of
Agriculture.

(9) County—The county or other political
subdivision shown on your accepted
application including land in an adjoining
county, provided such land is part of a field
that extends into the adjoining county and
the county boundary is not readily
discernable. For peanuts and quota tobacco,
the county will also include any land
identified by a CFSA farm serial number for
the county but physically located in another
county.

(h) Crop of economic significance—A crop
that has either contributed in the previous
crop year, or is expected to contribute in the
current crop year, ten percent (10%) or more
of the total expected value of your share of
all crops in which you have an insurable
share that are grown in the county. However,
notwithstanding the preceding sentence, if
the total expected liability under the
catastrophic risk protection endorsement is
equal to or less than the administrative fee
required for the crop, such crop will not be
considered a crop of economic significance.

(i) FCIC—The Federal Crop Insurance
Corporation, a wholly owned Government
Corporation within the Consolidated Farm
Service Agency, United States Department of
Agriculture.

(i) “Insurance is available”—Means only
those crops for which the crop information
is contained in the county actuarial
documents.

(k) Limited coverage—A plan of insurance
offering coverage that is equal to or greater
than fifty percent (50%) of your approved
yield indemnified at one hundred percent
(100%) of the expected market price, or a
comparable coverage as established by FCIC
but less than sixty-five percent (65%) of your
approved yield indemnified at one hundred
percent (100%) of the expected market price,
or a comparable coverage as established by
FCIC.

(I) Limited resource farmer—A producer or
operator of a small or family farm, including
a new producer or operator, with an annual
gross income of less than $20,000 derived
from all sources of revenue for each of the
prior two years and who demonstrates a need
to maximize farm income. Notwithstanding
the preceding sentence, a producer on a farm
of less than 25 acres aggregated for all crops,
where the producer derives a majority of the
producer’s gross income from the farm but
the producer’s gross income from farming
operations does not exceed $20,000, will be
considered a limited resource farmer.

(m) Price election—In lieu of any provision
contained in any other policy document,
price election means sixty percent (60%) of
the expected market price for the 1995
through 1998 crop years, and fifty-five
percent (55%) of the expected market price
for the 1999 and subsequent crop years.

(n) Secretary—The Secretary of the United
States Department of Agriculture.

(o) Share—In lieu of any provision
contained in any other policy document,
your percentage of interest in the insured
crop as owner, operator, or tenant at the time
coverage begins. However, only for the
purpose of determining the amount of
indemnity, your share will not exceed your
share at the earlier of the time of loss or the
beginning of harvest. Unless the accepted
application clearly indicates that insurance is
requested for a partnership or joint venture,
insurance will only cover the crop share of
the person completing the application. The
share will not extend to any other person
having an interest in the crop except as may
otherwise be specifically allowed in this
endorsement. Any acreage or interest
reported by or for your spouse, child or any
member of your household may be
considered your share. Leases containing
provisions for both a cash or minimum
payment and a crop share will be considered
a crop share lease.

(p) USDA—The United States Department
of Agriculture.

2. Eligibility, Life of Policy, Cancellation, and
Termination

(a) You must have one of the following
policies in force to elect this Endorsement
and you must have made application for
catastrophic risk protection on or before the
sales closing date for the crop in the county:

(1) The General Crop Insurance Policy
(8401.8) and crop endorsement;

(2) The Common Crop Insurance Policy
(8457.8) and crop provisions;

(3) The Group Risk Plan Policy, if available
for catastrophic risk protection; or

(4) A specific named crop insurance
policy.

(b) You must be a person as defined in the
crop policy to be eligible for catastrophic risk
protection coverage.

(c) In addition to the provisions specified
in the applicable crop endorsement, crop
provision, and crop insurance policy, this
Endorsement will terminate for the crop year
for which:

(1) You fail to pay the applicable
administrative fee as specified in subsections
5.(b) and (c);

(2) You elect to purchase limited or
additional coverage for the insured crop; or
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(3) The applicable crop policy, to which
this endorsement attaches, automatically
terminates (e.g. Macadamia Tree and Nut
Crop Insurance Policies must be renewed
each year).

3. Unit Division

(a) This section is in lieu of the unit
provisions specified in the applicable crop
endorsement, crop provisions, or crop
insurance policy.

(b) For catastrophic risk protection
coverage, a unit will be all insurable acreage
of the insured crop in the county on the date
coverage begins for the crop year:

(1) In which you have one hundred percent
(100%b) crop share; or

(2) Which is owned by one person and
operated by another person on a share basis.
(Example: If, in addition to the land you own,
you rent land from five landlords, three on
a crop share basis and two on a cash basis,
you would be entitled to four units, one for
each crop share lease and one for the two
cash leases and the land you own.)

(c) Land rented for cash, a fixed
commodity payment, or any consideration
other than a share in the insured crop on
such land will be considered as owned by the
lessee.

(d) Any unit division other than stated in
subsection (b) above is not allowed under
this Endorsement.

4. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities

(a) Notwithstanding any provision
contained in any other policy document, for
the 1995 through 1998 crop years, coverage
will be equal to fifty percent (50%) of your
approved yield indemnified at sixty percent
(60%) of the expected market price, or a
comparable coverage as established by FCIC.

(b) Notwithstanding any provision
contained in any other policy document, for
the 1999 and subsequent crop years, coverage
will be equal to fifty percent (50%) of your
approved yield indemnified at fifty-five
percent (55%) of the expected market price,
or a comparable coverage as established by
FCIC.

(c) If the crop policy utilizes dollar
coverage or other alternative methods of
coverage, we will convert the dollar coverage
or alternative coverage to the amount of
coverage that would be available at fifty
percent (50%) of your approved yield
indemnified at sixty percent (60%b) of the
expected market price through 1998 and fifty
percent (50%) of your approved yield
indemnified at fifty-five percent (55%) of the
expected market price for subsequent years.

(d) You may elect catastrophic coverage, on
a commodity-by-commodity basis, on either
an individual yield and loss basis, or an area
yield and loss basis, if both options are
offered in the Actuarial Table or Special
Provisions.

5. Annual Premium and Administrative Fees

(a) Notwithstanding any provision
contained in any other policy document, you
will not be responsible to pay a premium, nor
will the policy be terminated because the
premium has not been paid. FCIC will pay
a premium subsidy equal to the premium
established for the coverage provided under
this Endorsement.

(b) In return for catastrophic risk
protection, you must pay an administrative
fee of $50 per crop per county as follows:

(1) Each type or variety specified in
subsections 6.(a) and (b), and crop acreage
specified in subsection 6.(c) will be a
separate insured crop to which separate
administrative fees apply; and

(2) Total administrative fees for all crops
insured under any combination of
catastrophic coverage and limited coverage
will not exceed two hundred dollars ($200)
per county and six hundred dollars ($600) for
all counties in which you have crops insured.

(c) Administrative fees for catastrophic
coverage:

(1) Must be paid to the insurance provider
at the time of application (the fee will not be
refunded if you file a zero acreage report the
crop year for which the application is
accepted);

(2) Must be paid annually by the acreage
reporting date for the applicable crop for any
subsequent crop years that crop insurance is
in effect (the fee will not be required if you
file a bona fide zero acreage report on or
before the acreage reporting date); and

(3) Will be waived for a limited resource
farmer (see subsection 1.(1)).

(d) The administrative fee will be refunded
if, after applying for catastrophic risk
protection and paying the administrative fee,
you elect to purchase additional coverage for
such crop in the same county on or before
the sales closing date. Administrative fees
will be refunded only if you have not
purchased catastrophic risk protection and
limited coverage in excess of the maximum
administrative fee to be paid in the
applicable situation.

(e) If the administrative fee is not paid at
the time of application, or by the acreage
reporting date, whichever is applicable, the
crop insurance contract will not be in effect
for the crop year for which the fee is due and
will terminate, and you will not be eligible
for certain USDA programs as set out in
section 11.

6. Insured Crop

The crop insured is specified in the
applicable crop policy documents except as
indicated in (a), (b), and (c) below:

(a) You may elect to insure the crop by
type, as specified in the applicable policy
documents for Stonefruit, Texas Citrus,
Florida Citrus, Arizona-California Citrus,
Texas Citrus Trees, and Guaranteed Tobacco.
These individual crop types will be insured
as separate crops.

(b) You may elect to insure your grapes
grown in California by variety, as specified
in the Special Provisions. These individual
crop varieties will be insured as separate
crops.

(c) Notwithstanding any other policy
provision requiring insurance coverage on all
insurable acreage of the crop in the county,
if you purchase limited or additional
coverage for a crop, you may separately
insure acreage that has been designated as
high risk land by FCIC, provided that you
have executed a high risk land exclusion
option under that policy and obtained a
catastrophic risk protection policy with the
same approved insurance provider. If both
policies are in force, that acreage of the crop

covered under the limited or additional
coverage policy and the acreage covered
under the Catastrophic Risk Protection
Endorsement will be considered separate
crops.

7. Replanting Payment

Notwithstanding any provision contained
in any other crop insurance document, no
replant payment will be paid whether or not
replanting of the crop is required under the
policy.

8. Claim for Indemnity

(a) If two or more insured crop types,
varieties, or classes are insured within the
same unit, and multiple expected market
prices are applicable, the dollar amount of
insurance and the dollar amount of
production to be counted will be determined
separately for each type, variety, class, etc.,
that have separate expected market prices
and then added together to determine the
total liability for the unit.

(b) If you are eligible to receive an
indemnity under this Endorsement, and are
also eligible to receive benefits for the same
loss under any other USDA program, you
must elect the program from which you wish
to receive benefits. Only one payment or
program benefit will be allowed.

9. Concealment or Fraud

Notwithstanding any provision contained
in any other crop insurance document, your
policy may be voided on all crops, without
waiving any rights, including the right to
collect any amounts due:

(a) If at any time you conceal or
misrepresent any material fact or commit
fraud relating to this or any other contract
issued under the authority of the Federal
Crop Insurance Act with any insurance
provider; and

(b) The voidance will be effective as of the
beginning of the crop year with respect to
which such act or omission occurred. After
the policy has been voided, you must make
a new application to obtain catastrophic risk
protection coverage for subsequent crop
years.

10. Exclusion of Coverage

(a) Options or endorsements which provide
additional coverage and which are available
under any crop endorsement, crop provision
or crop policy offered by FCIC will not be
available under this Endorsement, except for
the Late Planting Agreement Option. Written
agreements are not available for any crop
insured under this Endorsement.

(b) Notwithstanding any provision
contained in any other crop insurance
document, hail and fire coverage and high-
risk land may not be excluded for any crop
for which this Endorsement is in effect.

11. Eligibility for Other USDA Program
Benefits

(a) You must obtain at least the
catastrophic risk protection level of coverage
for each crop of economic significance in the
county in which you have an insurable share,
if insurance is available in the county for the
crop, to be eligible for:

(1) Price support and production
adjustment programs including, but not
limited to, those for tobacco, rice, extra long
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staple cotton, upland cotton, feed grains,
wheat, peanuts, oilseeds, and sugar;

(2) Loans or any other USDA provided
farm credit including guaranteed and direct
farm ownership loans, operating loans, and
emergency loans under the Consolidated
Farm and Rural Development Act; and

(3) The Conservation Reserve Program.

(b) The requirement that you obtain
catastrophic risk protection will apply to all
new and amended applications, contracts
and loans obtained after October 13, 1994.

Done in Washington, D.C., on December
21,1994

Suzette Dittrich,

Acting Manager, Federal Crop Insurance
Corporation.

[FR Doc. 95-356 Filed 1-3-95; 3:38 pm]
BILLING CODE 3410-08-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 94-NM-225-AD Amendment
39-9115; AD 95-01-04]

Airworthiness Directives; Boeing
Model 747-100 Series Airplanes
Equipped With Freighter Conversion
Modification Installed in Accordance
With Supplemental Type Certificate
(STC) SA2322S0

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 747—
100 series airplanes. This action
requires an inspection to detect
discrepancies of the lap joint in certain
fuselage stations, repair of any
discrepancies, and modification of a
certain lap joint. This amendment is
prompted by reports of holes in the lap
joints and longerons of these airplanes.
The actions specified in this AD are
intended to prevent reduced fatigue life
of the fuselage in the areas in which
holes are found.

DATES: Effective January 23, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 23,
1995.

Comments for inclusion in the Rules
Docket must be received on or before
March 7, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94—-NM—

225-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from GATX/
Airlog Company, Tulsa International
Airport, P.O. Box 582527, Tulsa,
Oklahoma 74158. This information may
be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Steven C. Fox, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (206) 227-2777;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: On July 3,
1990, the FAA issued AD 90-15-06,
amendment 39-6653 (55 FR 28600, July
12, 1990), applicable to certain Boeing
Model 747 series airplanes, to require
inspection to detect cracking and
corrosion of the skin lap joints in the
fuselage upper lobe, and repair, if
necessary. Recently, operators of Model
747-100 series airplanes have reported
finding ““hidden’ open fastener holes in
the middle row of the lap joint, as well
as misdrilled holes, elongated holes,
“figure eight” holes, and short-edged
margins in the fastener holes of the
fuselage skin. Additionally, one
operator reported finding multiple open,
misdrilled, and “figure eight” fastener
holes in the structural longeron beneath
the lap joints. These holes were found
during inspections being performed in
accordance with AD 90-15-06. In each
case, these holes were found on Boeing
Model 747-100 series airplanes that had
been modified by GATX/Airlog
Company in accordance with
Supplemental Type Certificate (STC)
SA2322S0.

Fastener holes in the lap joint and
longeron of the fuselage, if not
corrected, could reduce the fatigue life
of the fuselage in the affected area.

GATX installed a main deck cargo
side door on these airplanes as part of
a conversion that reconfigured these
airplanes to freighters. The modification
includes installation of an external
doubler over portions of the lap joint of
the fuselage skin at stringer 4L between
fuselage stations 1660 and 2040. The
installation of the doubler makes it
impossible to perform the inspection
required by AD 90-15-06 without first
removing the doubler to perform the
inspection. The modification also
entails removal of the original lap joint
hat section stringer and replacement

with a “T” section longeron. This
longeron was designed to carry body
bending loads around the door
structure.

The FAA has reviewed and approved
GATX/Airlog Service Bulletin 94-MG—
1000-009, dated May 4, 1994, which
describes procedures for modification of
the longitudinal lap joint in the upper
body skin of stringer 4L, at fuselage
station (FS) 1689.5 to FS 1741.1, and FS
1961.1 to FS 2010.5. This modification
entails removal of two sections of the
lap joints in stringer 4L. These lap joints
currently are hidden by the
modification that was accomplished in
accordance with STC SA2322S0.
Removal of these sections of the lap
joint also constitutes terminating action
for the inspections required by AD 90—
15-06 for the lap joint section that was
removed.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
prevent reduced fatigue life of the
fuselage in the area in which holes are
found. This AD requires a one-time
detailed close visual inspection of the
lap joint of stringer 4L from fuselage
stations 1660 to 2040 to detect
discrepancies (such as corrosion,
cracking, open holes, misdrilled holes,
and any freeze plugs in the fuselage skin
and internal stringer or longerons). Any
discrepancy detected must be repaired
in accordance with a method approved
by the FAA. Additionally, this AD
requires that operators submit a report
of their findings, positive or negative, to
the FAA.

This AD also requires modification of
the longitudinal lap joint in the upper
body skin of stringer 4L at FS 1689.5 to
FS 1741.1, and FS 1961.1 to FS 2010.5.
The modification is required to be
accomplished in accordance with the
service bulletin described previously.
Accomplishment of this modification
terminates the inspections required by
AD 90-15-06 at this location only.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
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compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this rule to clarify this
requirement.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 94-NM-225—-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism

implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-01-04 Boeing: Amendment 39-9115.
Docket 94-NM-225-AD.

Applicability: Model 747-100 series
airplanes equipped with freighter conversion
modification installed in accordance with
Supplemental Type Certificate (STC)
SA2322S0, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (d) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a

request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced fatigue life of the
fuselage, accomplish the following:

(a) Within 90 days after the effective date
of this AD, perform a detailed close visual
inspection of the tee chord and lap joint of
stringer 4L from fuselage station (FS) 1660 to
FS 2040 to detect discrepancies (such as
corrosion, cracking, open holes, misdrilled
holes, and any freeze plugs in the fuselage
skin and internal stringer or longerons).
External structural doublers must be removed
to perform this inspection.

(1) If no discrepancy is detected, prior to
further flight, modify the longitudinal lap
joints of the upper body skin at stringer 4L
at FS 1689.5 to FS 1741.1, and FS 1961.1 to
FS 2010.5, in accordance with GATX/Airlog
Service Bulletin 94—-MG-1000-009, dated
May 4, 1994. Accomplishment of this
modification constitutes terminating action
for the inspections required by AD 90-15-06,
amendment 39-6653.

(2) If any discrepancy is detected, prior to
further flight, repair in accordance with a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate.

(b) Within 30 days after the airplane is
returned to service subsequent to the
completion of the inspection required by
paragraph (a) of this AD, submit a report of
the findings of that inspection, positive or
negative, to the FAA, Transport Airplane
Directorate, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; or fax the report to
(206) 227-1181. The report must include the
information contained in paragraphs (b)(1),
(b)(2), (b)(3), and (b)(4) of this AD.
Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501 et seq.) and have been assigned OMB
Control Number 2120-0056.

(1) Serial number of the airplane;

(2) Date of completion of the modification
installed in accordance with STC SA2322S0;

(3) Date of the last inspection performed in
accordance with the requirements of AD 90—
15-06, amendment 39-6653; and

(4) Description and location of each
discrepancy detected during the inspection
required by paragraph (a) of this AD.

(c) As of the effective date of this AD,
modification of the longitudinal lap joints of
the upper body skin at stringer 4L, FS 1689.5
to FS 1741.1, and FS 1961.1 to FS 2010.5,
must be accomplished in accordance with
GATX/Airlog Service Bulletin 94-MG-1000—
009, dated May 4, 1994, prior to installation
of Supplemental Type Certificate (STC)
SA2322S0 on any airplane in accordance
with the STC.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
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used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) The modification shall be done in
accordance with GATX/Airlog Service
Bulletin 94-MG-1000-009, dated May 4,
1994. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from GATX/Airlog Company, Tulsa
International Airport, P.O. Box 582527,
Tulsa, Oklahoma 74158. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(9) This amendment becomes effective on
January 23, 1995.

Issued in Renton, Washington, on
December 27, 1994.

James V. Devany,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-283 Filed 1-5-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71

[Airspace Docket No. 94-AGL-33]

Establishment of Class E Airspace
Areas; Moline, IL, Springfield, IL,
Grand Rapids, MI, and South Bend, IN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace areas at Quad-City Airport,
Moline, IL; Capital Airport, Springfield,
IL; Kent County International Airport,
Grand Rapids, MI; and Michiana
Regional Transportation Center Airport,
South Bend, IN. Presently, these areas
are designated as Class C airspace when
the associated control towers are in
operation. However, controlled airspace
to the surface is needed when the
control towers located at these airports
are closed. The intended effect of this
action is to provide adequate Class E
airspace for instrument flight rule (IFR)
operations when these control towers
are closed.

EFFECTIVE DATE: 0901 UTC, March 30,
1995.

FOR FURTHER INFORMATION CONTACT:
Jeffrey L. Griffith, Air Traffic Division,
System Management Branch, AGL-530,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines, Illinois
60018, telephone (708) 294—7568.

SUPPLEMENTARY INFORMATION:
History

On November 30, 1994, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to establish Class E airspace
areas at Moline, IL, Springfield, IL,
Grand Rapids, MI, South Bend, IN (59
FR 61299). Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
are published in Paragraph 6002 of FAA
Order 7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations establishes
Class E airspace areas at Moline, IL,
Springfield, IL, Grand Rapids, Ml, and
South Bend, IN. Currently these
airspace areas are designated as Class C
when the associated control towers are
in operation. However, controlled
airspace to the surface is needed for IFR
operations at Quad-City Airport,
Moline, IL; Capital Airport, Springfield,
IL; Kent County International Airport,
Grand Rapids, MI; and Michiana
Regional Transportation Center Airport,
South Bend, IN, when the control
towers are closed. The intended effect of
this action is to provide adequate Class
E airspace for IFR operations at these
airports when these control towers are
closed.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated

impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6002 Class E airspace areas
designated as a surface area for an airport.
* * * * *

AGL IL E2 Moline, IL  [New]

Moline, Quad-City Airport, IL

(Lat. 41°26'56" N., long. 90°30'24" W.)

Within a 5-mile radius of the Quad-City
Airport. This Class E airspace area is effective
during the specific dates and times
established in advance by a Notice to
Airmen. The effective dates and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

AGL IL E2 Springfield, IL [New]

Springfield, Capital Airport, IL

(Lat. 39°50'38" N., long. 89°40'39" W.)

Within a 5-mile radius of the Capital
Airport. This Class E airspace area is effective
during the specific dates and times
established in advance by a Notice to
Airmen. The effective dates and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

AGL MI E2 Grand Rapids, Ml [New]

Grand Rapids, Kent County International
Airport, Ml
(Lat. 42°52'58" N., long. 85°31'26" W.)
Within a 5-mile radius of the Kent County
International Airport. This Class E airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective dates and times will
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thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

AGL IN E2 South Bend, IN  [New]

South Bend, Michiana Regional
Transportation Center Airport, IN

(Lat. 41°42'32" N., long. 86°19'07"" W.)

Within a 5-mile radius of the Michiana
Regional Airport, excluding that airspace
within a 1-mile radius of the Chain-O-Lakes
Airport, and excluding that airspace 1 mile
either side of the 214° bearing from the
Chain-O-Lakes Airport to the 5-mile radius of
the Michiana Regional Airport. This Class E
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective dates and
times will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Issued in Des Plaines, Illinois on December
20, 1994.

Maureen Woods,

Acting Manager, Air Traffic Division.
[FR Doc. 95-353 Filed 1-5-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 94-AEA-01]
Modification of Class E Airspace; New
York, NY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace to accommodate a standard
instrument approach procedure (SIAP)
for the Teterboro, NJ Airport, for aircraft
operating under instrument flight rules
(IFR).

EFFECTIVE DATE: 0901 U.T.C. March 30,
1995.

FOR FURTHER INFORMATION CONTACT:
Frank Jordan, Designated Airspace
Specialist, System Management Branch,
AEA-530, F.A.A. Eastern Region,
Fitzgerald Federal Building #111, John
F. Kennedy International Airport,
Jamaica, New York 11430; telephone:
(718) 553-0857.

SUPPLEMENTARY INFORMATION:

History

On August 22, 1994, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to revise Class E Airspace in the
vicinity of New York, NY (59 FR 46206).
The proposal would establish additional
controlled airspace extending upward
from 700 feet above the surface of the
earth for IFR procedures at the
Teterboro, NJ, Airport.

Interested parties were invited to
participate in this rulemaking

proceeding by submitting written
comments on the proposal to the FAA.
One comment was submitted concurring
with the proposal.

Airspace Reclassification, in effect as
of September 16, 1993, has discontinued
the use of the term “Transition Area,”
and certain controlled airspace
extending upward from 700 feet or more
above the surface of the earth is now
Class E airspace. Except for editorial
changes, this amendment is the same as
that proposed in the notice. The
coordinates for this airspace docket are
based on North American Datum 83.
Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9B, Airspace Designations
and Reporting Points, dated July 18,
1994, and effective September 16, 1994,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations revises
Class E airspace in the vicinity of New
York, NY, for aircraft utilizing SIAPS at
the Teterboro, NJ, Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) is
not a ‘““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

[Amended]

Paragraph 6005—Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * * * *

AEA NY E5 New York, NY [Revised]

John F. Kennedy International Airport, New
York, NY

(Lat. 40°38'25""N., long. 73°46'40"'W.)
Canarsie VOR/DME

(Lat. 40°36'45""N., long. 73°53'40"'W.)
LaGuardia Airport, New York, NY

(Lat. 40°46'38""N., long. 73°52'21"W.)
LaGuardia VOR/DME

(Lat. 40°47'01"N., long. 73°52'06''W.)
Teterboro Airport, NJ

(Lat. 40°51'00""N., long. 74°03'40"'W.)
Newark International Airport, NJ

(Lat. 40°41'34""N., long. 74°10'07"W.)
Morristown Municipal Airport, NJ

(Lat. 40°47'57""N., long. 74°24'54""W.)
Chatham NDB

(Lat. 40°44'27"N., long. 74°25'48"W.)
Essex County Airport, Caldwell, NJ

(Lat. 40°52'30""N., long. 74°16'53"W.)
MOREE LOM

(Lat. 40°52'47""N., long. 74°20'04"'W.)
Paterson NDB

(Lat. 40°56'47""N., long. 74°09'04"'W.)

That airspace extending upward from 700
feet above the surface within a 7.9-mile
radius of John F. Kennedy International
Airport and within 2.7 miles each side of the
Canarsie VOR/DME 212° radial, extending
from the Canarsie VOR/DME to 3.5 miles
southwest of the VOR and within a 6.9-mile
radius of LaGuardia Airport and within 3.1
miles each side of the LaGuardia VOR/DME
035° radial extending from the LaGuardia
VOR/DME to 8.1 miles northeast of the
LaGuardia VOR/DME and within a 6.7-mile
radius of Teterboro Airport and within 3
miles either side of a 048° (T) 061° (M)
bearing from the northeast end of a northeast
to southwest runway at Teterboro Airport
extending from the 6.7-mile radius area to 10
miles northeast of the northeast end of the
runway and within a 7-mile radius of Newark
International Airport and within a 6.6-mile
radius of Morristown Municipal Airport and
within 8 miles northwest and 4 miles
southeast of a 204° bearing from the Chatham
NDB extending from the Chatham NDB to 16
miles southwest of the NDB and within a 6.6-
mile radius of Essex County Airport and
within 4 miles north and 8 miles south of a
276° bearing from the MOREE LOM
extending from the MOREE LOM to 16 miles
west of the LOM and within 8 miles
northwest and 4 miles southeast of a 057°
bearing from the Paterson NDB extending
from the Paterson NDB to 16 miles northeast
of the NDB.

* * * * *
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Issued in Jamaica, New York, on December
20, 1994.

John S. Walker,

Manager, Air Traffic Division.

[FR Doc. 95-354 Filed 1-5-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 94-AEA-04]
Establishment of Class E Airspace;
Islip, NY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes
additional controlled airspace extending
upward from the surface at the Long
Island MacArthur Airport, Islip, NY,
during the hours that the Air Traffic
Control Tower (ATCT) is not in
operation in order to accommodate
aircraft operating under instrument
flight rules. Additionally, a minor
technical correction is being made to the
legal description from that proposed in
the original notice, to reflect the
operational hours associated with this
airspace area.

EFFECTIVE DATE: 0901 U.T.C. March 30,
1995.

FOR FURTHER INFORMATION CONTACT:
Frank Jordan, Designated Airspace
Specialist, System Management Branch,
AEA-530, F.A.A. Eastern Region,
Fitzgerald Federal Building #111, John
F. Kennedy International Airport,
Jamaica, New York 11430; telephone:
(718) 553-0857.

SUPPLEMENTARY INFORMATION:

History

On August 22, 1994, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to establish Class E Airspace at
Islip, New York, when the associated
ATCT is not in operation (59 FR 46364).
The proposal would establish
additional-controlled airspace extending
upward from the surface of the earth to
accommodate aircraft operations
conducted under instrument flight
rules.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments were received on the
proposal.

Airspace Reclassification, in effect as
of September 16, 1993, has discontinued
the use of the term ‘“Control Zone,” and
airspace designated as a surface area for
an airport is now Class E airspace.

Except for editorial changes, this
amendment is the same as that proposed
in the notice. The coordinates for this
airspace docket are based on North
American Datum 83. Class E airspace
designations for areas designated as a
surface area for an airport are published
in Paragraph 6002 of FAA Order
7400.9B, Airspace Designations and
Reporting Points, dated July 18, 1994,
and effective September 16, 1994, which
is Incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations establishes
Class E Airspace at Islip, New York,
when the associated ATCT is not in
operation to accommodate aircraft
operations conducted under instrument
flight rules.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ““Significant Regulatory Action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9596, 3 CFR, 1959—

1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective

September 16, 1994, is amended as
follows:

Paragraph 6002—Class E airspace areas
designated as a surface area an airport
* * * * *

AEA NY E2 Long Island MacArthur Airport,
Islip, NY [NEW]

Long Island MacArthur Airport

(Lat. 40°47'44"N., long. 73°05'58"W.)
Bayport Aerodrome

(Lat. 40°45'30""N., long. 73°03'13"W.)

Within a 5-mile radius of the Long Island
MacArthur Airport, excluding that airspace
from the surface to but not including 700 feet
MSL within 1 mile west of Bayport
Aerodrome and parallel to Runway 18/36
from south of the Sunrise Highway
southbound to the 5-mile radius of the Long
Island MacArthur Airport, counterclockwise
to south of Nichols Road thence northbound
along Nichols Road to south of and parallel
to the Sunrise Highway westbound to the
beginning point. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Issued in Jamaica, New York, on December
20, 1994.

John S. Walker,

Manager, Air Traffic Division.

[FR Doc. 95-352 Filed 1-5-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 28009; Amdt. No. 1641]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.
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ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA Headquarters
Building, 800 Independence Avenue,
SW., Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS—420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone (202) 267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviations Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.

Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provision of this amendment state the
affected CFR ( and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMSs, the respective FDC/T
NOTAMSs have been cancelled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPS). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a National Flight Data Center
(FDC) Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are unnecessary, impracticable, and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established

body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC, on December
16, 1994.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. app. 1348, 1354(a),
1421 and 1510; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
897.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective Upon Publication
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FDC date State City Airport FDC No. SIAP
11/30/94 ... | PA Harrisburg ........cccceeviiiiiiicniiciecees Capital City ......cceecvveviiiiieiieeecrceee FDC 4/6737 ILS Rwy 8 Amdt 10A.
12/02/94 ... | NE North Platte .......ccooeviiiiieiieeieeiee North Platte Regional ...........ccccooeeviine FDC 4/6750 | VOR OR GPS Rwy
35, Amdt 17.

12/02/94 ... | NE North Platte .......cccooevviiiiieiieeieiieee North Platte Regional ...........ccccooeeviine FDC 4/6751 | ILS Rwy 30R, Amdt 5.

12/07/94 ... | MN Maple Lake ......cccceeviiiiiiiieniiciciiee Maple Lake Muni .......c.ccocvevviinicnneene FDC 4/6821 | VOR-A Amdt 2.

12/07/94 ... | OH CiNCINNALT ..o Cincinnati-Blue Ash ........ccccoviniiinnen. FDC 4/6820 | NDB OR GPS Rwy 6
ORIG.

12/08/94 ... | OR Salem ..o Salem/McNary Field ........ccccooovviieninen. FDC 4/6822 | NDB Rwy 31, Amdt
18.

12/08/94 ... | OR Salem ..o Salem/McNary Field ........ccccooovviieninen. FDC 4/6823 | LOC BC Rwy 12,
Amdt 6.

12/08/94 ... | OR Salem ..o Salem/McNary Field ........ccccooovviieninen. FDC 4/6824 | ILS Rwy 31, Amdt 27.

12/08/94 ... | OR Salem ... Salem/McNary Field ........ccccoovvviiennene FDC 4/6825 | LOC/DME Rwy 31,
Amdt 2.

12/09/94 ... | HI Kahului Kahului ............ FDC 4/6875 ILS Rwy 2 Amdt 22.

12/12/94 ... | WY Jackson Jackson Hole FDC 4/6904 | VOR OR GPS-A,
Amdt 6A.

12/12/94 ... | WY JacKSON ..o Jackson Hole ........ccccvvveiiiciciie, FDC 4/6905 | VOR/DME OR GPS
Rwy 36, Amdt 4.

12/13/94 ... | AK Ketchikan ..o Ketchikan Intl ... FDC 4/6916 | ILS/DME-1, Rwy 11,
Amdt 5C.

12/14/94 ... | CT New Haven ........cccccvviiiniieniieeiieiices Tweed-New Haven .........ccccceveeeneenne. FDC 4/6944 | ILS Rwy 2 Amdt 15.

[FR Doc. 95-355 Filed 1-5-95; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 154, 157, 270, 271, 272,
273, 274 and 275

[Docket No. RM94-18-002; Order No. 567—
B]

Removal of Outdated Regulations
Pertaining to the Sales of Natural Gas
Production

Issued December 15, 1994.

AGENCY: Federal Energy Regulatory
Commission; DOE.

ACTION: Final rule; order on rehearing.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
issuing an order on rehearing
concerning the deletion of a section of
the Commission’s regulations
implementing the Natural Gas Policy
Act (NGPA). That section provided that
any sale by an affiliate of an interstate
pipeline, intrastate pipeline, or local
distribution company (LDC) is a first
sale under the NGPA unless the
Commission determines not to treat it as
such. The Commission finds that
Congress eliminated the only statutory
basis for defining pipeline and LDC
affiliate marketers as first sellers and
reaffirms the Commission’s finding that,
with the decontrol of wellhead pricing,
no purpose is any longer served by the
anti-circumvention rule deleted by the
Commission’s previous order.

EFFECTIVE DATE: December 15, 1994.

FOR FURTHER INFORMATION CONTACT:
Sandra Elliott, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE, Washington, DC 20426, (202) 208—
0694.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in Room 3308, 941 North Capitol Street,
N.E., Washington, D.C. 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, set your communications
software to 19200, 14400, 12000, 9600,
7200, 4800, 2400, 1200 or 300bps, full
duplex, no parity, 8 data bits, and 1 stop
bit. The full text of this document will
be available on CIPS for 60 days from
the date of issuance in ASCII and
WordPerfect 5.1 format. After 60 days
the document will be archived, but still
accessible. The complete text on
diskette in WordPerfect format may also
be purchased from the Commission’s
copy contractor, La Dorn Systems
Corporation, also located in Room 3308,
941 North Capitol Street, N.E.,
Washington, D.C. 20426.

Before Commissioners: Elizabeth Anne
Moler, Chair; Vicky A. Bailey, James J.

Hoecker, William L. Massey, and Donald F.
Santa, Jr.

Order on Rehearing

l. Introduction

This order addresses requests for
rehearing or reconsideration of the
Commission’s October 17, 1994 order 1
on rehearing issued in the above
referenced proceeding. The October 17,
1994 order denied rehearing of the
Commission’s July 28, 1994 final rule
(Order No. 567),2 which, in pertinent
part, deleted section 270.203(c) of the
Commission’s regulations implementing
the NGPA. That section provided that
any sale by an affiliate of an interstate
pipeline, intrastate pipeline, or local
distribution company (LDC) is a first
sale under the NGPA unless the
Commission determines not to treat it as
such. Enron Capital & Trade Resources
Corporation (Enron), Coastal Gas
Marketing Company (Coastal), and
Designated Parties request rehearing.3
The petitioners argue that the
Commission erred and should reinstate
section 270.203(c). For the reasons
discussed below and in the October 17,
1994 order, the Commission denies
rehearing and reconsideration.

I1. Background

The Natural Gas Wellhead Decontrol
Act of 1989 (Decontrol Act) eliminated

169 FERC 161,055 (1994).

2Removal of Outdated Regulations Pertaining to
the Sales of Natural Gas Production, 59 FR 40,240
(August 8, 1994), Il FERC Stats. & Regs. Preambles
130,999 (July 28, 1994).

3The Designated Parties consist of Amoco Energy
& Trading Corp.; Aquila Energy Marketing Corp.;
Chevron U.S.A,, Inc.; Hadson Gas Systems, Inc.;
Heartland Energy Services, Inc.; Natural Gas
Clearinghouse; O&R Energy, Inc.; and Texaco, Inc.
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as of January 1, 1993, all maximum
lawful prices for first sales of natural
gas. Order No. 567 removed from the
Commission’s regulations various
regulations that the Commission
considered obsolete or nonessential in
light of the decontrol of first sale prices.
These included the §270.203(c)
definition of a first sale. On October 17,
1994, the Commission issued the subject
order which denied rehearing of Order
No. 567.

In the October 17, 1994 order, on
rehearing of Order No. 567, in response
to objections directed at the removal of
§270.203(c), the Commission upheld its
action, finding that, in light of wellhead
decontrol, no purpose would be served
by §270.203(c). That section was
originally adopted pursuant to the
Commission’s authority under NGPA
section 2(21)(A)(v) to define, as a first
sale, any sale that does not otherwise
qualify under NGPA section 2(21) as a
first sale ““in order to prevent
circumvention of any maximum lawful
price established under this Act.” The
Commission held that circumvention of
maximum lawful prices cannot be a
concern when there are no maximum
lawful prices to circumvent. The
Commission also found that the removal
of that section had no substantive
impact on the rights of the parties since,
at present, there is no practical
difference between operating under the
blanket marketer sales certificate (to
which affiliated marketers may became
subject as a result of the removal of that
section4) and treatment as a
nonjurisdictional first seller. Finally, the
Commission rejected arguments that the
Commission violated the Administrative
Procedures Act’s (APA) notice and
comment requirements.

I11. Arguments on Rehearing

On rehearing, Enron first asserts that,
by retaining NGA jurisdiction over
affiliate sales, the Commission is acting
in contravention of its own pro-
marketing policies as well as those of
Congress stated in the Wellhead
Decontrol Act. Enron asserts that the
Commission appears to acknowledge
only that its action will affect interstate
pipeline affiliates, whereas it also affects
marketing affiliates of intrastate
pipelines and LDCs. Further, it argues
that this returns to the bifurcated system
of jurisdiction of sales for resale, but not
of direct sales, that led to gas shortages

4Pipeline and LDC marketing affiliates only
become subject to the blanket certificate to the
extent they sell natural gas for resale in interstate
commerce. Thus, a direct sale or a sale in intrastate
commerce would not be covered by the blanket
certificate since the Natural Gas Act does not
otherwise apply to such sales.

in the 1970’s. Further, it asserts that the
legislative history of the Wellhead
Decontrol Act is rife with statements
that indicate Congress’ intent to remove
all vestiges of natural gas price control.
It asserts that Congress only intended to
continue NGA jurisdiction of interstate
pipelines and, in response to the
reasoning of the October 17, 1994 order,
queries of what purpose will be served
by continuing the appearance of
regulation, rather than meaningful
regulation. Second, Enron asserts that
nonjurisdictional marketers have a
competitive advantage over marketing
affiliates who make sales for resale in
interstate commerce, because marketing
affiliates are subject to regulatory
uncertainty. It submits that this
uncertainty increases market risks and
impedes the ability of marketing
affiliates to obtain financing and plan
transactions. Finally, Enron argues that
the substantive impact of the removal of
§270.203(c) required the Commission to
give parties advance notice and the
opportunity to comment under the APA.
It maintains that the Commission has
broad rulemaking authority under
section 501 of the NGPA to reinstate
section 270.203(c).

In their request for rehearing, in
addition to a number of arguments
similar to those made by Enron,
Designated Parties contest the
Commission’s position that the change
to light-handed regulation has no
substantive impact on the rights of the
parties. They assert that regulation
diminishes the attractiveness of natural
gas as a fuel for power generation
projects because regulation may
adversely affect the availability or cost
of financing such projects. They assert
that regulation tends to adversely affect
the ability of parties ‘‘to monetize the
asset represented by accounts receivable
under long-term supply agreements”
due to the risk of changes in contract
pricing or other terms pursuant to the
Commission’s NGA section 5 authority.
They assert, like Enron, that regulation
resurrects the bifurcated regulation/non-
regulation system and allegedly gives
nonjurisdictional marketers an
advantage. Finally, they assert that, in
certain cases,> some intrastate pipelines
may lose their non-jurisdictional status
under Title IV of the NGPA as a result
of the Commission’s action which may
have a “ripple” effect as intrastate
entities take contractual action to
protect themselves from regulation.
Finally, they argue that the Commission
has failed to recognize that Title VI of

5 Citing Westar Transmission Co., 43 FERC

161,050 (1988) and Texas Utilities Fuel Co., 44
FERC 161,171 (1988).

the NGPA coordinates the NGA and
NGPA and defines the boundaries of the
Commission’s jurisdiction, contrary to
the Commission’s ruling.

Designated Parties also allege that the
Commission violated APA and NGPA
notice and comment requirements by
leaving the parties to seek rehearing.
They argue that Order No. 567 gave no
notice of the reasoning behind the
elimination of the regulation and,
hence, this rehearing is the first real
opportunity the parties have had to
respond to the Commission’s order.
They argue that the Commission failed
to adequately justify its finding of ““good
cause’” to dispense with the APA
procedures for the reason that the
instant situation does not fall into the
kind of situations where action is
required immediately. Further, they
assert that the Commission’s finding
that the APA procedures were
unnecessary was in error for the same
reason, as asserted above, that the
Commission’s action did have a
substantive effect on the parties. They
also observe that section 502(b) of the
NGPA provides that an opportunity for
oral presentations is to be made
available *‘to the maximum extent
practicable.” Accordingly, they ask that
the Commission stay the effect of its
order and institute new rulemaking
procedures on this issue.

Coastal contends that the Commission
erred in finding no substantive effect of
its decision and in failing to provide
notice and comment. It asserts that the
number of comments might have been
greater than those received on rehearing
had the Commission not issued a final
rule at the outset.

1V. Discussion

For the reasons discussed below and
in the October 17, 1994 order, the
Commission finds that the petitioners
have raised no new arguments that
warrant any change in the Commission’s
action on this issue. Accordingly, the
Commission denies the requests for
rehearing or reconsideration.

A. The Authority of the Commission To
Define First Sales

The Commission continues to believe
that the deletion of §270.203(c) was
appropriate for the reasons stated in the
October 17, 1994 order. The Decontrol
Act has eliminated all maximum lawful
prices applicable to first sales. As we
observed in our October 17, 1994 order,
no purpose is served any longer by our
exercising our authority under NGPA
section 2(21)(A)(v) to define additional
categories of sales as first sales *‘in order
to prevent circumvention of any
maximum lawful price established
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under this Act.” The rehearing
petitioners have not disputed our
finding that circumvention of maximum
lawful prices cannot be a concern when
there are no maximum lawful prices to
circumvent. The Commission would
exceed its authority under the NGPA if
it defined categories of first sales for
reasons other than to prevent
circumvention of maximum lawful
prices.

Accordingly, for the same reason,
petitioners’ arguments regarding
Congressional intent in passing the
Decontrol Act are unpersuasive. It is not
the Commission’s action which causes
the pipeline and LDC affiliates’ sales for
resale to be subject to our NGA
jurisdiction. It was passage of the
Decontrol Act which changed the first
sale status of affiliate sales for resale.
The Decontrol Act repealed the
maximum lawful price provisions of
Title I of the NGPA but did not revise
the definition of first sales in section
2(21) of the NGPA. The legislative
history cited by Enron indicates the
intent of Congress that the definition of
first sale in section 2(21) still be given
full effect. However, that definition
includes the delineation of the
Commission’s authority under section
2(21)(A)(v) to add categories of sales to
the first sale definition.® That part of
section 2(21) grants discretionary
authority to the Commission to add
categories of sales to the first sale
definition in only one narrow
circumstance: to prevent circumvention
of NGPA maximum lawful prices,
which no longer exist as a result of the
Wellhead Decontrol Act.

Enron tries to bolster its argument on
Congressional intent by claiming that
the use of the term “wellhead” in the
NGPA and Decontrol Act is a misnomer
and that the scope of both acts is much
broader than the production area
market. Thus, it argues, when the
Congress explained that Commission
jurisdiction over interstate pipeline
sales for resale was to be unaffected by
the Wellhead Decontrol Act,” it can be
inferred that Congress thereby meant to
indicate that all other sales for resale
were to remain first sales. We do not
interpret the cited reaffirmation of the
Commission’s NGA jurisdiction over
pipeline sales for resale, on which
Enron relies, to create an exclusion from
NGA jurisdiction relative to all other
sales not therein mentioned. The effect
of the Decontrol Act on the NGPA is
more properly based on the plain terms

6 Enron’s rehearing request at page 5.
7Request for Rehearing or Reconsideration of

Enron at p. 5 (citing NGPA Conference Report at pp.

8-9).

of the relevant sections of the statutes as
enacted and express statements of intent
in the Congressional reports, and we
find nothing there to support Enron’s
proposed inference.

Designated Parties maintain that, in
finding no substantive effect of its rule,
the Commission failed to recognize the
role of Title VI of the NGPA providing
for the coordination of the NGPA with
the NGA. However, all that Title VI and,
in particular, section 601(a) of the
NGPA provides is that the
Commission’s jurisdiction under the
NGA does not apply to first sales.
Accordingly, that section says nothing
of relevance to the issue addressed here
regarding what sales are first sales.

The petitioners also assert that the
Commission has broad rulemaking
authority under section 501 of the
NGPA to reinstate § 270.203(c).8 We do
not agree. The Commission’s authority
to define terms used in the NGPA,
including first sales, is limited. Section
501(b) of the NGPA states, ‘“Any such
definition shall be consistent with the
definitions set forth in this Act.” For the
Commission to define first sales for
purposes other than circumvention
would be inconsistent with the
definition of first sales established by
Congress in section 2(21) of the NGPA.
The Commission cannot exceed the
authority granted to it by the statute in
performance of its duties.

We also reject the suggestion that the
October 17, 1994 order erred in finding
that no competitive disadvantage for
marketing affiliates would arise from no
longer treating marketing affiliate sales
for resale in interstate commerce as first
sales. As the October 17 order stated,
Order No. 547 issued blanket certificates
under NGA section 7 to all persons
making sales of gas for resale in
interstate commerce who are not
interstate pipelines. Thus, the blanket
certificates apply to all affiliated
marketers who make sales for resale in
interstate commerce, whether affiliated
with an interstate pipeline or with an
intrastate pipeline or LDC. Those
certificates allow the affiliated
marketers to operate exactly as if they
were nonjurisdictional first sellers.
Marketers making sales under the
blanket certificate may make sales to
whomever they choose at any price they
can negotiate; no Commission
authorization of any kind is required
beyond the blanket marketer certificate
itself. In short, the blanket marketer
certificates place all marketers on an

8 NGPA Section 501(a) provides that the
Commission may issue “‘rules and orders as it may
find necessary or appropriate to carry out its
functions under this Act.”

equal competitive footing by effectively
eliminating the distinctions in treatment
that formerly existed between
jurisdictional and nonjurisdictional
marketers.

Petitioners have not provided any
evidence to support their contention of
an adverse effect from the removal of
the §270.203(c) first sale definition.
Moreover, any change in the blanket
marketer certificate would entail a new
rulemaking proceeding in which parties
would have a full opportunity for notice
and comment. Any supportable
economic harm could be raised at that
time.

In any event, Petitioners’ contentions
concerning the negative effect on
marketing affiliates of subjecting their
sales for resale to the Commission’s
NGA jurisdiction are essentially policy
arguments that should have been
directed to Congress. The Commission
does not have the ability to expand the
authority granted it by Congress, even if
arguably there are valid policy reasons
for reinstating § 270.203(c).

B. Procedure

Rehearing applicants contend that the
Commission failed to satisfy the
requirements of the APA and section
502 of the NGPA by removing
§270.203(c) without notice and
comment. The notice and comment
issue was fully addressed in the October
17, 1994 order and we will not repeat
that discussion here. With one
exception, the petitioners essentially
make the same arguments which were
rejected in the October 17, 1994 order.

The one new contention is that
section 502 of the NGPA requires the
Commission to give an opportunity for
oral argument. Section 502(b) provides
that, ‘‘to the maximum extent
practicable,” an opportunity for oral
presentation shall be provided with
respect to any proposed rule. Section
502(b) does not provide for an absolute
right to make an oral presentation, and
the Commission has the discretion to
rely on written comments if its appears
that no purpose would be served by
establishing oral argument. In
particular, we believe the Commission
is not required to provide an
opportunity for oral presentations in the
instant case where the Commission is
acting on a statutory mandate for which
there is no other course of action
authorized and there currently is no
practical difference in treatment of the
affected companies after, as opposed to
before, elimination of the subject
regulation. In any event, petitioners’
central claim is for the Commission to
start the rulemaking process principally
in order to make written comments. We
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believe the petitioners have exhausted
their lines of argument in their
rehearing requests and nothing would
be gained by delaying the effect of our
action in order to proceed with a
different administrative vehicle to arrive
at the same result.

The Commission Orders

The requests for rehearing and
reconsideration are denied as discussed
in the body of this order.

By the Commission.

Lois D. Cashell,

Secretary.

[FR Doc. 95-321 Filed 1-5-95; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 5

Delegations of Authority and
Organization; Center for Devices and
Radiological Health

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations for delegations of authority
in order to redelegate authorities
relating to determining the classification
of devices first marketed after May 28,
1976, to additional officials in the
Center for Devices and Radiological
Health (CDRH).

EFFECTIVE DATE: January 6, 1995.
FOR FURTHER INFORMATION CONTACT:

Joseph M. Sheehan, Center for Devices
and Radiological Health (HFZ-84),
Food and Drug Administration, 2098
Gaither Rd., Rockville, MD 20850,
301-594-4765, or

Ellen R. Rawlings, Division of
Management Systems and Policy
(HFA-340), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4976.

SUPPLEMENTARY INFORMATION: FDA is
amending §85.51 Determination of
classification of devices (21 CFR 5.51)
by extending the authority in
§5.51(b)(1) to determine the
classification of a medical device first
intended for commercial distribution
after May 28, 1976, pursuant to section
513(f)(1)(A) of the Federal Food, Drug,
and Cosmetic Act, to Deputy Division
Directors, Associate Division Directors,
and Branch Chiefs, Office of Device
Evaluation, CDRH. The expanded

delegation will ensure greater efficiency
in making these classification decisions.

Further redelegation of the authority
delegated is not authorized at this time.
Authority delegated to a position by title
may be exercised by a person officially
designated to serve in such position in
an acting capacity or on a temporary
basis.

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies), Imports, Organization and
functions (Government agencies).

PART 5—DELEGATIONS OF
AUTHORITY AND ORGANIZATION

1. The authority citation for 21 CFR
part 5 continues to read as follows:

Authority: 5 U.S.C. 504, 552, App. 2; 7
U.S.C. 13843, 2271; 15 U.S.C. 638, 1261-1282,
3701-37114a; secs. 2-12 of the Fair Packaging
and Labeling Act (15 U.S.C. 1451-1461); 21
U.S.C. 41-50, 61-63, 141-149, 467f, 679(b),
801-886, 1031-1309; secs. 201-903 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321-394); 35 U.S.C. 156; secs. 301,
302, 303, 307, 310, 311, 351, 352, 354, 361,
362, 1701-1706, 2101, 2125, 2127, 2128 of
the Public Health Service Act (42 U.S.C. 241,
242, 242a, 2421, 242n, 243, 262, 263, 263b,
264, 265, 300u—-300u-5, 300aa—-1, 300aa—25,
300aa—27, 300aa—28); 42 U.S.C. 1395y,
3246b, 4332, 4831(a), 10007-10008; E.O.
11490, 11921, and 12591; secs. 312, 313, 314
of the National Childhood Vaccine Injury Act
of 1986, Pub. L. 99-660 (42 U.S.C. 300aa—-1
note).

2. Section 5.51 is amended by revising
paragraph (b)(1) to read as follows:

8§5.51 Determination of classification of
devices.
* * * * *

(b) * * *

(1) The Director and Deputy Director,
CDRH, and the Director, Deputy
Director, Associate Director, Chief of the
Premarket Notification Section, Division
and Deputy Division Directors,
Associate Division Directors, and
Branch Chiefs, Office of Device
Evaluation, CDRH.
* * * * *

Dated: December 29, 1994.
William K. Hubbard,
Interim Deputy Commissioner for Policy.
[FR Doc. 95-359 Filed 1-5-95; 8:45 am]
BILLING CODE 4160-01-P-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[LA-13-1-6389; FRL-5125-8]
Approval and Promulgation of

Implementation Plan: Louisiana
Emission Statement

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action approves a
revision to the Louisiana State
Implementation Plan (SIP) to include
revisions to the Louisiana Department of
Environmental Quality (LDEQ)
Regulation Title 33, Part Ill, Chapter 9,
General Regulations on Control of
Emissions and Emission Standards,
Section 919, Emission Inventory. These
revisions are for the purpose of
implementing an emission statement
program for stationary sources within
the ozone nonattainment areas. The
implementation plan was submitted by
the State to satisfy the Federal
requirements for an emission statement
program as part of the SIP for Louisiana.
EFFECTIVE DATE: This final rule is
effective on February 6, 1995.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the following
locations. Interested persons wanting to
examine these documents should make
an appointment with the appropriate
office at least 24 hours before the
visiting day.

U.S. Environmental Protection Agency,
Region 6, Air Programs Branch (6T-
AP), 1445 Ross Avenue, suite 700,
Dallas, Texas 752022733

U.S. Environmental Protection Agency,
Air and Radiation Docket and
Information Center, 401 M Street,
SW., Washington, DC 20460

Louisiana Department of Environmental
Quality, Air Quality Division, 7290
Bluebonnet, Baton Rouge, Louisiana
70810.

FOR FURTHER INFORMATION CONTACT: Mr.

Herbert R. Sherrow, Jr., Planning

Section (6T-AP), Air Programs Branch,

USEPA Region 6, 1445 Ross Avenue,

Dallas, Texas 75202—-2733, Telephone

(214) 655-7237.

SUPPLEMENTARY INFORMATION:
Background

The air quality planning and SIP
requirements for ozone nonattainment
and transport areas are set out in
subparts | and |1 of part D of title | of
the Clean Air Act (CAA or ““the Act”),
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as amended by the Clean Air Act
Amendments (CAAA) of 1990. The EPA
has published a “General Preamble”
describing the EPA’s preliminary views
on how the EPA intends to review SIPs
and SIP revisions submitted under title
I of the CAA, including those State
submittals for ozone transport areas
within the States (see 57 FR 13498
(April 16, 1992) (“‘SIP: General Preamble
for the Implementation of Title I of the
Clean Air Act Amendments of 1990”),
57 FR 18070 (April 28, 1992)
(“Appendices to the General
Preamble’), and 57 FR 55620
(November 25, 1992) (“‘SIP: NOx
Supplement to the General Preamble’’)).

The EPA has also issued a draft
guidance document describing the
requirements for the emission statement
programs discussed in this document,
entitled ““Guidance on the
Implementation of an Emission
Statement Program’ (July 1992).

Section 182 of the Act sets out a
graduated control program for ozone
nonattainment areas. Section 182(a) sets
out requirements applicable in marginal
nonattainment areas, which are also
made applicable in subsections (b), (c),
(d), and (e) to all other ozone
nonattainment areas. Among the
requirements in section 182(a) is a
program in paragraph (3) of that
subsection for stationary sources to
prepare and submit to the State each
year emission statements showing
actual emissions of volatile organic
compounds (VOC) and nitrogen oxides
(NOx). This paragraph provides that the
States are to submit a revision to their
SIPs by November 15, 1992, establishing
this emission statement program.

The State passed an emergency
regulation after following all applicable
State Administrative Procedures Act
requirements for submittal to the EPA
by November 15, 1992, to satisfy CAA
requirements. The State subsequently
entered into State rulemaking for a
permanent regulation. It was submitted
to public hearing on December 20, 1992.
The State addressed public comments
and made minor adjustments. Following
the public hearing, the final rule was
adopted by the State and submitted to
the EPA as a proposed revision to the
SIP on March 3,1993. The permanent
emission statement regulations were
then codified at LAC 33:111.919.

Technical Correction

In reviewing the State’s submitted
permanent regulation, technical errors
were discovered in subsections B.2.a.
and B.2.d. Subsection B.2.a. contains a
reference to subsection B.2.d., when it
should refer to subsection B.2.c.
Subsection B.2.d. omitted a reference to

subsection B.2.c. The State prepared a
technical correction to the rule and
submitted the revised rule to public
hearing. Following the public hearing,
the rule was adopted by the State on
October 20, 1994. On November 15,
1994, the State submitted
documentation to the EPA
substantiating that the technical
correction had been adopted.

Response to Comments

The EPA proposed approval of the
Louisiana emission statement
regulations on April 7, 1994 (59 FR
16582-16585), and no comments were
received regarding the proposed
approval.

Final Action

In today’s action, the EPA is
approving the Louisiana emission
statement program SIP submittal.

The analysis of the Louisiana
regulation shows that it adequately
addresses all components of an
emission statement program.

In addition, the State has agreed to
provide the EPA with emission
statement data for the EPA Aerometric
Information Retrieval System through
the State’s grants commitments and to
provide status reports.

The EPA has reviewed this request for
revision of the Federally-approved SIP
for conformance with the provisions of
the CAAA of November 15, 1990. The
EPA has determined that this action
conforms with those requirements.

This final action on the Louisiana
emission statement SIP is unchanged
from the April 7, 1994, proposed
approval action with the exception of
the State’s confirmation of adoption of
the corrected rule. The discussion
herein provides only a broad overview
of the proposed action that the EPA is
now finalizing. The public is referred to
the April 7, 1994, proposed approval
Federal Register action for a full
discussion of the action that the EPA is
now finalizing.

This action makes final the action
proposed at 59 FR 16582 (April 7, 1994).
As noted elsewhere in this action, the
EPA received no public comments on
the proposed action. As a direct result,
the Regional Administrator has
reclassified this action from Table Two
to Table Three under the processing
procedures established at 54 FR 2214,
January 19, 1989, and revised via
memorandum from the Assistant
Administrator for Air and Radiation to
the Regional Administrators dated
October 4, 1993.

Nothing in this action should be
construed as permitting, allowing, or
establishing a precedent for any future

request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economical, and
environmental factors, and in relation to
relevant statutory and regulatory
requirements.

Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq, the EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, the EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

The SIP approvals under section 110
and subchapter I, part D, of the CAA do
not create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-State relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of State action. The CAA
forbids the EPA to base its actions
concerning SIPs on such grounds
(Union Electric Co. v. U.S. E.P.A,, 427
U.S. 246, 256-66 (S. Ct. 1976; 42 U.S.C.
7410(a)(2)).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 7, 1995. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review, nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

Executive Order 12866

This action has been classified as a
Table Three action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993,
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. The Office of
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Management and Budget (OMB) has
exempted this action from review under
Executive Order 12866.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Emission statements,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen oxide, Oxides of nitrogen, SIP
requirements, Volatile organic
compounds.

Note: Incorporation by reference of the SIP
for the State of Louisiana was approved by
the Director of the Federal Register on July
1, 1982.

Dated: December 6, 1994.
William B. Hathaway,
Acting Regional Administrator.

Part 52, chapter I, title 40 of the Code of
Federal Regulations is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart T—Louisiana

2. Section 52.970 is amended by
adding paragraph (c)(65) to read as
follows:

§52.970 Identification of plan.
* * * * *

(65) Revisions to the Louisiana
Department of Environmental Quality
Regulation Title 33, Part Ill, Chapter 9,
Section 919, (February 2, 1993), and a
technical correction (October 20, 1994).
These revisions are for the purpose of
implementing an emission statement
program for stationary sources within
the ozone nonattainment areas.

(i) Incorporation by reference.

(A) Revisions to LAC, title 33, Part I,
Chapter 9, General Regulations on
Control of Emissions and Emissions
Standards, Section 919, Emission
Inventory, adopted in the Louisiana
Register, Vol. 19, No. 2, 184-186,
February 20, 1993. All subsections
except B.2.a. and B.2.d.

(B) Revisions to LAC, title 33, Part IlI,
Chapter 9, General Regulations on
Control of Emissions and Emissions
standards, Section 919, Emission
Inventory, adopted in the Louisiana
Register, Vol 20, No. 10, 1102, October
20, 1994. Subsections B.2.a. and B.2.d.

[FR Doc. 95-290 Filed 1-5-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[MA-26-1-6173a; A—1-FRL-5123-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Massachusetts; RACT for Nichols and
Stone Company

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Massachusetts. This revision establishes
and requires reasonably available
control technology (RACT) for Nichols &
Stone Company in Gardner, MA. The
intended effect of this action is to
approve a source specific RACT
determination made by Massachusetts
in accordance with the commitments
specified in its Ozone Attainment Plan
approved by EPA on November 9, 1983.
This action is being taken in accordance
with section 110 of the Clean Air Act.
DATES: This final rule is effective March
7, 1995, unless notice is received by
February 6, 1995 that adverse or critical
comments will be submitted. If the
effective date is delayed, timely notice
will be published in the Federal
Register.

ADDRESSES: Comments may be mailed to
Linda M. Murphy, Director, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region I, JFK Federal Building,
Boston, MA 02203. Copies of the
documents relevant to this action are
available for public inspection during
normal business hours, by appointment
at the Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region I, One Congress Street, 10th
floor, Boston, MA; and Division of Air
Quality Control, Department of
Environmental Protection, One Winter
Street, 8th Floor, Boston, MA 02108.
FOR FURTHER INFORMATION CONTACT:
Jeanne Cosgrove, (617) 565-3246.

SUPPLEMENTARY INFORMATION: On July
19, 1993 and October 27, 1993, the
Massachusetts Department of
Environmental Protection (DEP)
submitted a formal revision to its State
Implementation Plan (SIP). The SIP
revision consists of a final plan approval
issued to Nichols & Stone Company,
effective June 30, 1993. The plan
approval establishes and requires
reasonably available control technology
(RACT) to control volatile organic
compound (VOC) emissions from
Nichols & Stone in Gardner,
Massachusetts.

Summary of SIP Revision

The DEP issued this plan approval
pursuant to the requirements found in
310 CMR 7.18(17), which was approved
by EPA on November 9, 1983 (48 FR
51480) as part of Massachusetts’ Ozone
Attainment Plan. Massachusetts
Regulation 310 CMR 7.18(17),”
Reasonably Available Control
Technology (RACT),” requires the DEP
to determine and impose RACT on
otherwise unregulated stationary
sources of VOC with the potential to
emit greater than or equal to 100 tons
per year.

For the reasons outlined in the
Technical Support Document prepared
for this revision, EPA believes that the
limits the DEP has established represent
RACT for Nichols & Stone.

The plan approval, dated June 30,
1993, requires Nichols & Stone to meet
a 12 month rolling average VOC limit of
98 tons for the entire facility. To ensure
short term compliance and
enforceability, the MA DEP has set the
following emission limitations on the
VOC content in the coatings as applied
to the wood furniture:

Lbs. VOC/
gallon of
Description of coating coating
(less water)
as applied
SEAINS e 6.63
Sealers .......ccoeeeee. 4.91
Black Undercoat 6.29
Lacquer Sheen topcoat (to be
used specifically for the col-
lege chair business) .............. 5.6
Topcoats (except for lacquer
Sheens) ....ccccceeeviieiniieeee 4.7
TONEI o 6.67
colored lacquer ........cccccoeeeeenns 6.11

Other RACT conditions include high
volume low pressure (HVLP)
technology, good housekeeping
practices and recordkeeping/monitoring
requirements. Nichols & Stone is
required to minimize air emissions by
using HVLP technology for all finishing
operations, except for staining of chairs
which use flow coaters, decorative hand
painting and small touch up/repair
work. Small touch up/repair work using
air-assisted spray guns must not exceed
5 gallons of coating per day for the
entire facility. All VOC formulations
must be stored in covered containers.
Spray guns must be enclosed during
cleaning or cleaned without solvents. To
evaluate compliance, the plan approval
requires Nichols & Stone to maintain
daily records of the identity, quantity
and VOC content of each coating as
applied.

EPA is publishing this action without
prior proposal because the Agency
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views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective on March 7,
1995 unless, within 30 days of its
publication, adverse or critical
comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by simultaneously
publishing a subsequent notice that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective on March 7,
1995.

FINAL ACTION: EPA is approving the
conditions described above as RACT for
Nichols & Stone Company.

Under the Regulatory Flexibility Act,
5 U.S.C. §600 et. seq., EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C.

§8 603 and 604. Alternatively, EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993,
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. A future notice will
inform the general public of these
tables. On January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and Table 3 SIP revisions from
the requirement of section 3 of
Executive Order 12291 for a period of
two years. The U.S. EPA has submitted

a request for a permanent waiver for
Table 2 and Table 3 SIP revisions. The
OMB has agreed to continue the waiver
until such time as it rules on U.S. EPA’s
request. This request continues in effect
under Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1993.

SIP approvals under section 110 and
subchapter I, Part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A,, 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
§7410 (a)(2).

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
implementation plan. Each request for
revision to the State implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 7, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Ozone.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Massachusetts was approved by the Director
of the Federal Register on July 1, 1982.

Dated: September 18, 1994.

John DeVillars,
Regional Administrator, Region I.

Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart W—Massachusetts

2. Section 52.1120 is amended by
adding paragraph (c)(100) to read as
follows:

§52.1120 Identification of plan.

* * * * *

(C) * * *

(100) Revisions to the State
Implementation Plan submitted by the
Massachusetts Department of
Environmental Protection on July 19,
1993.

(i) Incorporation by reference.

(A) Letter from the Massachusetts
Department of Environmental Protection
dated July 19, 1993 submitting a
revision to the Massachusetts State
Implementation Plan.

(B) Plan approval no. C-P-93-011,
effective June 30, 1993, which contains
emissions standards, operating
conditions, and recordkeeping
requirements applicable to Nichols &
Stone Company in Gardner,
Massachusetts.

(i) Additional materials.

(A) Letter dated October 27, 1993
from Massachusetts Department of
Environmental Protection submitting
certification of a public hearing.

* * * * *

3.1n §52.1167 Table 52.1167 is
amended by adding a new entry to
existing state citations for 310 CMR
7.18(17) to read as follows:

§52.1167 EPA-approved Massachusetts
State regulations.
* * * * *

TABLE 52.1167.—EPA-APPROVED RULES AND REGULATIONS

Date submitted

Date approved

Comments/unapproved

e . . . o 52.1120
State citation Title/subject by State by EPA Federal Register citation © sections
* * * * * * *
310 CMR 7.18(17) RACT ...cooeeis July 19, 1993 .. January 6, [Insert FR citation from 100 RACT Approval for Nich-
1995. published date]. ols & Stone Co.
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TABLE 52.1167.—EPA-APPROVED RULES AND REGULATIONS—Continued

State citation Title/subject

Date submitted

Date approved

by State by EPA

Federal Register citation

52.1120
©

Comments/unapproved
sections

[FR Doc. 95-292 Filed 1-5-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52

[MD3-2-5624a, MD10-2-6169a, MD24—2—
5968a, MD25-1-6146a, MD28-1-6147a;
FRL-5123-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; VOC RACT Catch-ups and
Stage | Vapor Recovery

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving State
Implementation Plan (SIP) revisions
submitted by the State of Maryland.
These revisions establish statewide
applicability for Maryland’s category-
specific volatile organic compound
(VOC) reasonably available control
technology (RACT) regulations, lower
the applicability threshold for VOC
RACT regulations, and correct
deficiencies in Maryland’s Stage | Vapor
Recovery rule. These revisions were
submitted to comply with the RACT
“Catch-up’ and “‘Fix-up” provisions of
the Clean Air Act (the Act). The
intended effect of this action is to
approve revisions to Maryland’s
category-specific VOC RACT
regulations, including Stage I. This
action is being taken in accordance with
the SIP submittal and revision
provisions of the Act.

DATES: This final rule is effective on
March 7, 1995 unless notice is received
on or before February 6, 1995 that
adverse or critical comments will be
submitted. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Comments may be mailed to
Thomas J. Maslany, Director, Air,
Radiation, and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania

19107; the Air and Radiation Docket
and Information Center, U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460;
and the Maryland Department of the
Environment, 2500 Broening Highway,
Baltimore, Maryland 21224.

FOR FURTHER INFORMATION CONTACT:
Maria A. Pino, (215) 597-9337.

SUPPLEMENTARY INFORMATION: On June 8,
1993 and July 19, 1993, the State of
Maryland submitted revisions to its
ozone SIP to establish statewide
applicability for Maryland’s VOC RACT
regulations, lower the applicability
threshold for VOC RACT regulations,
and correct deficiencies in Maryland’s
Stage | Vapor Recovery (Stage 1)
regulation. These revisions were
submitted to comply with the RACT
“Catch-up” and “Fix-up” provisions of
the Act. Previously, on April 5, 1991,
April 2, 1992, and January 18, 1993,
Maryland submitted SIP revisions to
comply with the RACT Fix-up
requirements. These submittals also
contain revisions to Maryland’s Stage |
regulation.

This rulemaking action addresses
revisions to Maryland’s Stage |
regulation (COMAR 26.11.13.04)
submitted by Maryland on April 5,
1991, April 2, 1992, January 18, 1993,
June 8, 1993 and July 19, 1993. This
rulemaking action also addresses
revisions to Maryland’s VOC RACT
regulations, COMAR 26.11.11.02,
26.11.11.04, 26.11.13.01, 26.11.13.02,
26.11.13.07, 26.11.19.01, 26.11.19.02A,
F and H, and 26.11.19.10, submitted on
June 8, 1993 and July 19, 1993.

Maryland’s June 8, 1993 and July 19,
1993 submittals also contain revisions
to Maryland’s generic VOC RACT and
minor source regulations, COMAR
26.11.19.02G and 26.11.06.06 A and B,
respectively. Revisions to COMAR
26.11.19.02G and 26.11.06.06 A and B
are the subject of a separate rulemaking
action.

I. Background

RACT Fix-up Requirement

Under the pre-amended Act (i.e the
Act prior to the 1990 Amendments),
0zone nonattainment areas were
required to adopt RACT rules for
sources of VOC emissions. EPA issued
three sets of control technique guideline

documents (CTGs), establishing a
“presumptive norm” for RACT for
various categories of VOC sources. The
three sets of CTGs were (1) Group |—
issued before January 1978 (15 CTGs);
(2) Group ll—issued in 1978 (9 CTGs);
and (3) Group lll—issued in the early
1980’s (5 CTGs). Those sources not
covered by a CTG were called non-CTG
sources.

EPA determined that an area’s SIP-
approved attainment date established
which RACT rules the area needed to
adopt and implement. Under pre-
amended section 172(a)(1), ozone
nonattainment areas were generally
required to attain the ozone standard by
December 31, 1982. Those areas that
submitted an attainment demonstration
projecting attainment by that date were
required to adopt RACT for sources
covered by the Group | and Il CTGs.
Those areas that sought an extension of
the attainment date under section
172(a)(2) to as late as December 31, 1987
were required to adopt RACT for all
CTG sources and for all major non-CTG
sources (i.e. sources having potential
VOC emissions of 100 tons per year
(TPY) or more).

Under the pre-amended Act, EPA
designated the Baltimore, Washington
DC, and Philadelphia areas as
nonattainment. Under the pre-amended
Act, the Baltimore area included the
City of Baltimore and Anne Arundel,
Baltimore, Carroll, Harford, and Howard
Counties. Under the pre-amended Act,
the Washington DC area included
Montgomery and Prince George’s
Counties in Maryland, as well as the
District of Columbia and a portion of
Northern Virginia. Under the pre-
amended Act, the Philadelphia
nonattainment area did not include any
areas in the State of Maryland.

The Baltimore and Washington DC
nonattainment areas each established a
pre-enactment (i.e. prior to enactment of
the 1990 Amendments) attainment date
of December 31, 1987 and, therefore,
were required to adopt RACT for Group
I, 1, and Il CTG categories as well as
non-CTG VOC sources with the
potential to emit 100 TPY or more.
However, these areas did not attain the
ozone standard by the approved
attainment date. On May 26, 1988, EPA
notified the Governor of Maryland that
portions of Maryland’s SIP were
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inadequate to attain and maintain the
ozone standard and requested that
deficiencies in the existing SIP be
corrected (EPA’s SIP Call). On
November 15, 1990, amendments to the
1977 Clean Air Act were enacted. Pub.
L. 101-549, 104 Stat. 2399, codified at
42 U.S.C. 7401-7671q. In amended
section 182(a)(2)(A) of the Act, Congress
statutorily adopted the requirement that
pre-enactment ozone nonattainment
areas which retained their designation
of nonattainment and were classified as
marginal or above fix their deficient
RACT rules for ozone by May 15, 1991.
This is known as the RACT fix-up
requirement.

Under the amended Act, EPA and the
States were required to review the
designation of areas and to redesignate
areas as nonattainment for ozone if the
air quality data from 1987, 1988, and
1989 indicated that the area was
violating the ozone standard. On
November 6, 1991 and November 30,
1992, EPA issued those designations. 56
FR 56694 and 57 FR 56762. The
Baltimore and Philadelphia
nonattainment areas retained their
designations of nonattainment and were
classified as severe. The Washington DC
nonattainment area also retained its
designation of nonattainment and was
classified as serious. 56 FR 56694 (Nov.
6, 1991).

RACT Catch-up Requirement

Section 182(b)(2) of the amended Act
requires States to adopt RACT rules for
all areas designated nonattainment for
ozone and classified as moderate or
above. There are three parts to the
section 182(b)(2) RACT requirement: (1)
RACT for sources covered by an existing
CTG (i.e. a CTG issued prior to the
enactment of the Amendments); (2)
RACT for sources covered by a post-
enactment CTG; and (3) all major
sources not covered by a CTG. This
RACT requirement makes
nonattainment areas that previously
were exempt from RACT requirements
*“‘catch up” to those nonattainment areas
that became subject to those
requirements during an earlier period,
and therefore is known as the RACT
Catch-up requirement. In addition, it
requires newly designated ozone
nonattainment areas to adopt RACT
rules consistent with those for
previously designated nonattainment
areas.

Since the Baltimore and Washington
DC nonattainment areas were previously
required to adopt RACT for Group I, II,
and 11l CTG sources, to meet the RACT
Catch-up requirement, Maryland was
not required to submit additional
existing CTG RACT rules for those

areas. However, the size threshold for
defining a major source for severe and
serious areas has been lowered under
the amended Act to cover sources that
have the potential to emit 25 and 50
TPY of VOC or more, respectively.
Therefore, Maryland was required to
adopt RACT rules for all sources that
exceed these cut-offs.

The pre-enactment Washington DC
and Philadelphia nonattainment areas
retained their nonattainment
designations, and EPA extended the
boundaries of these nonattainment
areas. The Washington DC
nonattainment area was extended to
include Calvert, Charles, and Frederick
Counties in Maryland. The Philadelphia
nonattainment area was expanded to
include Cecil County, Maryland. 56 FR
56694 (November 6, 1991). Therefore,
under the RACT Catch-up provision of
section 182(b)(2), the State was
required, for these portions of the
nonattainment areas, to submit RACT
rules covering all pre-enactment CTGs,
to identify all sources the State
anticipates will be covered by a post-
enactment CTG and to submit non-CTG
rules for all remaining major sources
with the potential to emit 50 and 25
TPY VOC or more in the Washington DC
and Philadelphia nonattainment areas,
respectively.

As stated above, EPA and the States
reviewed the designation of areas and
redesignate areas as nonattainment for
ozone using air quality data from 1987,
1988, and 1989. EPA issued those
designations on November 6, 1991 and
November 30, 1992. 56 FR 56694 and 57
FR 56762. The Kent and Queen Anne’s
Counties area, which was designated
unclassifiable/attainment prior to
enactment, was redesignated to
nonattainment and classified as
marginal. The Counties of Allegany,
Caroline, Dorchester, Garrett, St. Mary’s,
Somerset, Talbot, Washington,
Wicomico, and Worcester retained their
unclassifiable/attainment designations.
Under the pre-amended Act, these areas
were not required to meet the RACT
requirement for nonattainment areas.

The entire State of Maryland,
including Kent, Queen Anne’s,
Allegany, Caroline, Dorchester, Garrett,
St. Mary’s, Somerset, Talbot,
Washington, Wicomico, and Worcester
Counties, is located in the ozone
transport region (OTR) that was
statutorily created by section 184 of the
Act. As such, Maryland was required to
adopt RACT rules for all CTG and non-
CTG sources throughout the State by
November 15, 1992. Therefore, under
the RACT Catch-up provision of section
182(b)(2), Maryland was required to
submit RACT rules for Kent, Queen

Anne’s, Allegany, Caroline, Dorchester,
Garrett, St. Mary’s, Somerset, Talbot,
Washington, Wicomico, and Worcester
Counties covering all pre-enactment
CTGs, to identify all sources the State
anticipates will be covered by a post-
enactment CTG and to submit non-CTG
rules for all remaining major sources
having the potential to emit 50 TPY of
VOC or more.

In summary, to fully comply with the
RACT Catch-up provisions of the Act,
Maryland is required to expand its
RACT regulations to statewide. It must
adopt all RACT regulations for all CTG
sources and all major non-CTG VOC
sources (VOC sources with the potential
to emit =25 TPY in Cecil County and
the Baltimore nonattainment area and =
50 TPY in the remainder of the State)
throughout the State. Sources must
comply with these provisions as
expeditiously as possible, but no later
than May 15, 1993.

State Submittals

On April 5, 1991, September 20, 1991,
April 2, 1992, January 18, 1993, June 8,
1993 and July 19, 1993, Maryland
submitted SIP revisions to address the
RACT fix-up requirement. Portions of
Maryland’s June 8, 1993 and July 19,
1993 submittals also address the RACT
Catch-up requirement.

EPA proposed approval of portions of
Maryland’s April 5, 1991 submittal on
September 27, 1993 (58 FR 50307). EPA
proposed approval of portions of
Maryland’s September 20, 1991, April 2,
1992 and January 18, 1993 submittals on
and September 30, 1993 (58 FR 51028).
Final action on this proposal was taken
on September 7, 1994 (59 FR 46180).
EPA proposed approval of one
regulation contained in these
submittals, Standards for Adhesive
Application, on February 16, 1993 (58
FR 8565). Final action on this regulation
was taken on November 30, 1993 (58 FR
63085).

The portions of Maryland’s April 5,
1991, April 2, 1992, January 18, 1993
June 8, 1993, and July 19, 1993
submittals pertaining to Maryland’s
Stage | (COMAR 26.11.13.04) regulation
are addressed in this rulemaking action.
Maryland’s September 20, 1991
submittal did not include any revisions
to Stage I. This rulemaking action also
addresses revisions to Maryland’s VOC
RACT regulations, COMAR 26.11.11.02,
26.11.11.04, 26.11.13.01, 26.11.13.02,
26.11.13.07, 26.11.19.01, 26.11.19.02A,
F and H, and 26.11.19.10, submitted on
June 8, 1993 and July 19, 1993.

Maryland’s April 5, 1991, June 8,
1993 and July 19, 1993 submittals also
contain revisions to Maryland’s generic
VOC RACT and minor source



2020 Federal Register / Vol

. 60, No. 4 / Friday, January 6, 1995 / Rules and Regulations

regulations, COMAR 26.11.19.02G and
26.11.06.06A and B, respectively.
Revisions to COMAR 26.11.19.02G and
26.11.06.06A and B are the subject of a
separate rulemaking action.

I1. EPA Evaluation and Action

VOCs contribute to the production of
ground level ozone and smog. These
rules were adopted as part of an effort
to achieve the National Ambient Air
Quality Standard (NAAQS) for ozone.
The following is EPA’s evaluation and
action for the State of Maryland.
Detailed descriptions of the
amendments addressed in this
document, and EPA’s evaluation of the
amendments, are contained in the
technical support document (TSD)
prepared for these revisions. Copies of
the TSD are available from the EPA
Regional office listed in the ADDRESSES
section of this document.

RACT Catch-up Requirements

Because Maryland is in the OTR, the
entire State is subject to the RACT
Catch-up provisions of section 182(b)(2)
of the Act. Therefore, Maryland is
required to (1) adopt statewide RACT
rules covering all pre-enactment CTGs,
(2) identify all sources the State
anticipates will be covered by a post-
enactment CTG and (3) submit non-CTG
rules for all remaining major sources.
The Baltimore and Philadelphia
nonattainment areas are classified as
severe. Therefore a major source in
these areas is a source having the
potential to emit 25 TPY of VOC or
more. In the remainder of the State, a
major source is defined as a source
having the potential to emit 50 TPY of
VOC or more.

State Submittal

Maryland had previously adopted all
applicable Group I, Il, and 11l CTGs. On
February 22, 1993, Maryland submitted
a negative declaration letter to EPA
indicating that Maryland has no sources
covered by the CTGs which Maryland
has not adopted. Through the following
revisions, Maryland has expanded the
applicability of its CTG regulations to
statewide and lowered the major source
threshold for non-CTG RACT.

(1) Maryland revised the applicability
of its VOC stationary source regulations,
COMAR 26.11.11.02 (Asphalt Paving),
COMAR 26.11.11.04 (Petroleum
Refineries), COMAR 26.11.13 (Control
of Gasoline and Volatile Organic
Compound Storage and Handling), and
COMAR 26.11.19 (Volatile Organic
Compounds from Specific Processes), to
statewide. Under COMAR 26.11.11,
sources in the newly regulated areas
must comply by the effective date of the

regulation, April 26, 1993. Under
COMAR 26.11.13 and the category-
specific regulations in COMAR
26.11.19, sources in Maryland’s newly
regulated areas must comply as
expeditiously as possible, but no later
than May 15, 1993. Sources in
Maryland’s pre-enactment
nonattainment areas must already be in
compliance with COMAR 26.11.11,
26.11.13, and 26.11.19.

(2) Maryland also added a definition
for the term ““major stationary source of
VOC” (COMAR 26.11.19.01B(4)) to its
VOC regulations. This term means any
stationary source with the potential to
emit (a) 25 TPY of VOC or more in the
City of Baltimore and Anne Arundel,
Baltimore, Carroll, Cecil, Harford, and
Howard Counties and (b) 50 TPY in the
remainder of the State.

(3) Finally, Maryland changed the
applicability threshold for COMAR
26.11.19.10: Graphic Arts, from 550
pounds per day (100 TPY) to the major
source threshold defined in COMAR
26.11.19.01B(4).

EPA’s Evaluation

The revisions listed above are
approvable as SIP revisions because
they comply with the RACT Catch-up
requirements of the Act. Through these
revisions, Maryland has met the first
major Catch-up requirement, which was
to adopt statewide RACT rules covering
all pre-enactment CTGs.

The remaining requirements, (1) to
identify all sources the State anticipates
will be covered by a post-enactment
CTG and (2) to submit non-CTG rules
for all remaining major sources, are
addressed through Maryland’s generic
VOC RACT regulation, COMAR
26.11.19.02G. Revisions to COMAR
26.11.19.02G are the subject of a
separate rulemaking action.

RACT Fix-up Requirements

Maryland was required to correct
deficiencies in existing VOC RACT
regulations applicable in pre-enactment
nonattainment areas. EPA identified
deficiencies in Maryland’s Stage |
regulation, COMAR 26.11.13.04, in a
June 14, 1988 letter to Maryland which
followed EPA’s SIP Call. In order to
correct the identified deficiencies,
Maryland must revise its Stage |
regulation to conform to EPA guidance,
including the Stage | CTG and model
rules.

Specifically, Maryland is required to
revise its Stage | bulk terminal
regulation to require vapor control
systems to collect all vapors from its
loading racks and destroy at least 90%
of these vapors. Maryland is required to
adopt a bulk gasoline plant regulation

which conforms with EPA policy.
Additionally, Maryland is required to
revise its Stage | small storage tank
regulation to require that all tanks
installed prior to January 1, 1979 with

a 2000 gallon capacity or greater and all
tanks constructed after December 31,
1978 with a 250 gallon capacity or
greater be equipped with a vapor control
system.

State Submittal

Maryland revised its regulation,
COMAR 26.11.13.04: Control of
Gasoline and VOC Storage—Loading
Operations (A. Bulk Terminals, B. Bulk
Plants, C. Small Storage Tanks, and D.
General Requirements), to respond to
the requirements listed above.
Additionally, Maryland expanded the
applicability of this regulation to
statewide. Maryland also made a minor
revision to its definition of the term
“bulk gasoline plant” (COMAR
26.11.13.01B(1)), for clarification.

A. Bulk Terminals

Maryland’s Stage | bulk gasoline
terminal regulation, which covers
facilities with daily gasoline throughput
greater than 20,000, now requires vapor
control systems at loading racks to
collect all vapors and destroy at least
90% of these vapors.

B. Bulk Plants

Maryland’s bulk gasoline plant
regulates facilities with daily gasoline
throughput between 4,000 gallons and
20,000 gallons. This regulation
conforms with EPA’s model rule
requiring vapor balance systems and top
submerged or bottom loading systems.
This regulation also prohibits the
transfer of gasoline into a storage tank
unless Stage | is properly used and
requires that the vapor control system
be leak tight.

C. Small Storage Tanks

Maryland revised the capacity limits
in Maryland’s small storage tank Stage
I regulation. The new capacity cutoffs
are 250 gallons for “new’” tanks
constructed after May 8, 1991 and 2,000
gallons for “old’ tanks constructed
before May 8, 1991.

D. General Requirements

This section prohibits the loading of
VOC or gasoline into a tank truck,
railroad car, or other contrivance unless
the loading connections on the vapor
lines are equipped with leak tight
fittings which automatically close upon
disconnection, and the equipment is
maintained and operated to prevent
avoidable liquid leaks during loading
and unloading.
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EPA’s Evaluation

These revisions are approvable
because they correct deficiencies in
Maryland’s existing Stage | regulation
and expand the applicability to
statewide to conform with the RACT
Fix-up and Catch-up requirements of
the Act. These regulations now conform
to EPA guidance.

In COMAR 26.11.13.04C, Small
Storage Tanks, Maryland’s use of an
alternative date (May 8, 1991 instead of
January 1, 1979) to distinguish between
new and old storage tanks is acceptable
because it conforms with the spirit of
EPA’s guidance. The January 1, 1979
date was used in the Stage | model rule
found in EPA’s April 1978 document,
“Regulatory Guidance for the Control of
Volatile Organic Compound Emissions
from 15 Categories of Stationary
Sources,” to grandfather existing tanks
in newly regulated areas. Maryland used
the May 8, 1991 because that was the
effective date of the first amendments to
this regulation made to comply with the
RACT Fix-up requirements.

EPA is approving these SIP revisions
without prior proposal because the
Agency views them as noncontroversial
amendments and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revisions should
adverse or critical comments be filed.
This action will be effective on March
7, 1995 unless, within 30 days of
publication, adverse or critical
comments are received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent notice that will withdraw
the final action. All public comments
received will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting on this action
should do so at this time. If no such
comments are received, the public is
advised that this action will be effective
on March 7, 1995.

As required by 40 CFR 51.102, the
State of Maryland has certified that
public hearings with regard to these
revisions were held in Maryland on
September 30, 1986 in Baltimore; on
October 11, 1990 in Annapolis; on
November 25, 1991 in Baltimore; on
November 17, 18, and 20, 1992 in
Frederick, Centreville, and Columbia,
respectively; and on June 8, 1993 in
Baltimore.

Final Action

Because these revisions comply with
the RACT Fix-up and Catch-up
requirements of section 182 of the Act,
EPA is approving the amendments to
Maryland’s VOC RACT regulations,
including Stage I. Specifically, EPA is
approving amendments to COMAR
26.11.11.02, 26.11.11.04, 26.11.13.01,
26.11.13.02, 26.11.13.04, 26.11.13.07,
26.11.19.01, 26.11.19.02A, F and H, and
26.11.19.10. These revisions were
submitted to EPA by the State of
Maryland as SIP revisions on April 5,
1991, April 2, 1992, January 18, 1993,
June 8, 1993, and July 19, 1993.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110, and
subchapter I, Part D of the Act do not
create any new requirements but simply
approve requirements that the state is
already imposing. Therefore, because
the federal SIP approval does not
impose any new requirements, | certify
that it does not have a significant impact
on any small entities affected. Moreover,
due to the nature of the federal-state
relationship under the Act, preparation
of a flexibility analysis would constitute
federal inquiry into the economic
reasonableness of State action. The Act
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. EPA, 427 U.S.
246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

This action has been classified as a
Table 2 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by an October 4,
1993 memorandum from Michael H.
Shapiro, Acting Assistant Administrator
for Air and Radiation. The OMB has
exempted this regulatory action from
E.O. 12866 review.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 7, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

The Regional Administrator’s
decision to approve or disapprove the
SIP revision, pertaining to Maryland’s
VOC RACT Catch-ups and Stage | Vapor
Recovery, will be based on whether it
meets the requirements of section
110(a)(2)(A)—(K), and Part D of the Clean
Air Act, as amended, and EPA
regulations in 40 CFR Part 51.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: October 19, 1994.
Peter H. Kostmayer,
Regional Administrator, Region Ill.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart V—Maryland

2. Section 52.1070 is amended by
adding paragraphs (c) (110), (111), (112),
(113), and (114) to read as follows:

§52.1070 Identification of plan.
* * * * *

(C) * * *

(110) Revisions to the Maryland State
Implementation Plan submitted on
April 5, 1991 by the Maryland
Department of the Environment:

(i) Incorporation by reference.

(A) Letter of April 5, 1991 from the
Maryland Department of the
Environment transmitting additions,
deletions, and revisions to Maryland’s
State Implementation Plan, pertaining to
volatile organic compound regulations
in Maryland’s air quality regulations,
Code of Maryland Administrative
Regulations (COMAR) 26.11.

(B) The addition of COMAR
26.11.13.04, pertaining to loading
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operations, adopted by the Secretary of
the Environment on March 9, 1991,
effective May 8, 1991.

(ii) Additional material.

(A) Remainder of April 5, 1991 State
submittal pertaining to COMAR
26.11.13.04, loading operations.

(111) Revisions to the Maryland State
Implementation Plan submitted on
April 2, 1992 by the Maryland
Department of the Environment:

(i) Incorporation by reference.

(A) Letter of April 2, 1992 from the
Maryland Department of the
Environment transmitting additions,
deletions, and revisions to Maryland’s
State Implementation Plan, pertaining to
volatile organic compound regulations
in Maryland’s air quality regulations,
COMAR 26.11.

(B) Revisions to COMAR
26.11.13.04A(3), pertaining to test
procedures for bulk gasoline terminals,
adopted by the Secretary of the
Environment on January 20, 1992,
effective February 17, 1992.

(i) Additional material.

(A) Remainder of April 2, 1992 State
submittal pertaining to COMAR
26.11.13.04A(3), test procedures for
bulk gasoline terminals.

(112) Revisions to the Maryland State
Implementation Plan submitted on
January 18, 1993 by the Maryland
Department of the Environment:

(i) Incorporation by reference.

(A) Letter of January 18, 1993 from the
Maryland Department of the
Environment transmitting additions,
deletions, and revisions to Maryland’s
State Implementation Plan, pertaining to
volatile organic compound regulations
in Maryland’s air quality regulations,
COMAR 26.11.

(B) Revisions to COMAR
26.11.13.04A(3), pertaining to test
procedures for bulk gasoline terminals,
adopted by the Secretary of the
Environment on January 18, 1993,
effective February 15, 1993.

(i) Additional material.

(A) Remainder of January 18, 1993
State submittal pertaining to COMAR
26.11.13.04A(3), test procedures for
bulk gasoline terminals.

(113) Revisions to the Maryland State
Implementation Plan submitted on June
8, 1993 by the Maryland Department of
the Environment:

(i) Incorporation by reference.

(A) Letter of June 8, 1993 from the
Maryland Department of the
Environment transmitting additions,
deletions, and revisions to Maryland’s
State Implementation Plan, pertaining to
volatile organic compound regulations
in Maryland’s air quality regulations,
COMAR 26.11.

(B) The following revisions to the
provisions of COMAR 26.11, adopted by

the Secretary of the Environment on
March 26, 1993, effective April 26,
1993:

(1) Amendments to COMAR
26.11.11.02B and C, pertaining to
asphalt paving.

(2) Amendments to COMAR
26.11.13.01B(1), the definition for the
term bulk gasoline plant.

(3) Amendments to COMAR
26.11.13.02, pertaining to applicability
and exemptions.

(4) Amendments to COMAR
26.11.13.04, pertaining to loading
operations.

(5) The addition of new COMAR
26.11.13.07, pertaining to plans for
compliance.

(6) Amendments to COMAR
26.11.19.01B(4), the definition for the
term major stationary source of VOC.

(7) Amendments to COMAR
26.11.19.02A, F, and H, pertaining to
applicability, reporting and
recordkeeping, and plans for
compliance, respectively.

(8) Amendments to COMAR
26.11.19.10, pertaining to graphic arts.

(i) Additional material.

(A) Remainder of June 8, 1993 State
submittal pertaining to COMAR
26.11.11.02B and C, COMAR
26.11.13.01B(1), COMAR 26.11.13.02,
COMAR 26.11.13.04, COMAR
26.11.13.07, COMAR 26.11.19.01B(4),
COMAR 26.11.19.02A, F, and H, and
COMAR 26.11.19.10.

(114) Revisions to the Maryland State
Implementation Plan submitted on July
19, 1993 by the Maryland Department of
the Environment:

(i) Incorporation by reference.

(A) Letter of July 19, 1993 from the
Maryland Department of the
Environment transmitting additions,
deletions, and revisions to Maryland’s
State Implementation Plan, pertaining to
volatile organic compound regulations
in Maryland’s air quality regulations,
COMAR 26.11.

(B) Revisions to COMAR
26.11.13.04A, pertaining to bulk
gasoline terminals, adopted by the
Secretary of the Environment on June
25, 1993, effective July 19, 1993.

(ii) Additional material.

(A) Remainder of July 19, 1993 State
submittal pertaining to COMAR
26.11.13.04A, bulk gasoline terminals.
[FR Doc. 95-286 Filed 1-5-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52

[Region Il Docket No. 138, NY20-1-6729a,
FRL-5124-5]

Approval and Promulgation of
Implementation Plans; State of New
York; Clean Fuel Fleet Opt Out

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: In this action, the
Environmental Protection Agency (EPA)
is announcing partial approval and
partial disapproval of the State
Implementation Plan submitted by the
State of New York for the purpose of
meeting the requirement to submit the
Clean Fuel Fleet program (CFFP) or a
substitute program that meets the
requirements of the Clean Air Act. EPA
is approving the State’s plans for
implementing a substitute program to
opt out of the light duty vehicle portion
of the CFFP and disapproving the
State’s commitment to adopt a CFFP for
heavy duty vehicles at a future date.
DATES: This final rule is effective on
March 7, 1995 unless adverse or critical
comments are received by February 6,
1995. If the effective date is delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: All comments should be

addressed to:

William S. Baker, Chief, Air Programs
Branch, Air and Waste Management
Division, Environmental Protection
Agency, Region Il Office, 26 Federal
Plaza, New York, New York 10278.
Copies of the state submittals are

available at the following addresses for

inspection during normal business
hours:

Environmental Protection Agency, Air
Docket 6102, 401 M Street, SW.,
Washington, DC 20460.

Environmental Protection Agency,
Region Il Office, Air Programs Branch,
26 Federal Plaza, Room 1034A, New
York, New York 10278.

New York State Department of
Environmental Conservation, Division
of Air Resources, 50 Wolf Road,
Albany, New York 12233.

FOR FURTHER INFORMATION CONTACT:

Michael P. Moltzen, Environmental

Engineer, Technical Evaluation Section,

Air Programs Branch, Environmental

Protection Agency, 26 Federal Plaza,

Room 1034A, New York, New York

10278, (212) 264-2517.

SUPPLEMENTARY INFORMATION:

l. Background

Section 182(c)(4)(A) of the Clean Air
Act requires certain States, including
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New York, to submit for EPA approval
a State Implementation Plan (SIP)
revision that includes measures to
implement the Clean Fuel Fleet program
(CFFP). Under this program, a certain
specified percentage of vehicles
purchased by fleet operators for covered
fleets must meet emission standards that
are more stringent than those that apply
to conventional vehicles. Covered fleets
are defined as fleets of 10 or more
vehicles that are centrally fueled or
capable of being centrally fueled. The
program applies in the New York
portion of the New York-Northern New
Jersey-Long Island nonattainment area
beginning in 1999. Section 182(c)(4)(B)
of the Act allows states to “‘opt out” of
the CFFP by submitting for EPA
approval a SIP revision consisting of a
program or programs that will result in
at least equivalent long term reductions
in ozone-producing and toxic air
emissions as achieved by the CFFP. The
Clean Air Act directs EPA to approve a
substitute program if it achieves long-
term reductions in emissions of ozone-
producing and toxic air pollutants
equivalent to those that would have
been achieved by the CFFP or the
portion of the CFFP for which the
measure is to be substituted.

The State of New York submitted on
November 13, 1992 a SIP revision which
committed it to submit a substitute
program or programs in lieu of the
CFFP, or the CFFP itself, by May 15,
1994. Prior to EPA action on New York’s
commitment, the Court of Appeals for
the District of Columbia ruled that
EPA’s conditional approval policy in
general was contrary to law. [NRDC v.
EPA, 22 F.3d. 1125 (D.C. Cir. 1994)].
The court held that a bare commitment
from a state was not sufficient to
warrant conditional approval from EPA
under section 110(k)(4) of the Act.
Therefore, following this decision, EPA
could not approve New York’s
commitment of November 1992.

However, in fashioning a remedy for
EPA’s improper use of it’s conditional
approval authority, the NRDC Appellate
court did not want to penalize the states
for their reliance on EPA’s actions. EPA
also does not believe that New York
should lose its opportunity to opt out of
the CFFP with a substitute program that
meets the requirements of section
182(c)(4)(B) because of EPA’s failure to
act on New York’s commitment,
especially since New York has, in
reliance on EPA advice, submitted such
a substitute program for EPA approval
prior to any EPA action on the
commitment.

Therefore, EPA will consider all
submissions made thus far by the State
that are intended to substitute for the

CFFP, including that of May 15, 1994
which transmitted the New York State
Code of Rules and Regulations Part 218,
the State’s low emission vehicle
program and the submission of August
9, 1994, supplementing the May 1994
submittal, in conjunction with the
November 1992 commitment.

The Act requires states to observe
certain procedural requirements in
developing implementation plan
revisions for submission to EPA.
Sections 110(a)(2) and 172(c)(7) of the
Act require states to provide reasonable
notice and opportunity for public
comment before accepting the submitted
measures. Section 110(1) of the Act also
requires states to provide reasonable
notice and hold a public hearing before
adopting SIP provisions.

EPA must also determine whether a
state’s submittal is complete before
taking further action on the submittal.
See section 110(k)(1). EPA’s
completeness criteria for SIP submittals
are set out in 40 CFR Part 51, Appendix
V (1993).

11. State Submittal

New York submitted a SIP revision on
May 15, 1994 (and supplemented it on
August 9, 1994) which substituted a low
emission vehicle (LEV) program for the
light duty vehicle portion of the CFFP.
The State adopted the LEV program,
New York’s Part 218, “Emission
Standards for Motor Vehicles and Motor
Vehicle Engines,” on April 28, 1992.
New York held public hearings on
February 8 and 9, 1993 and on January
11, 1994 to entertain public comment on
its 1992 and 1993 SIP revisions,
respectively; these hearings included
the State’s proposal to opt out of the
CFFP with LEV as a substitute program.
EPA reviewed the State’s submission for
completeness, in accordance with the
completeness criteria, and on September
1, 1994 found the submittals to be
complete. EPA notified New York in
writing of this finding.

New York’s submittal divides the
CFFP into two separate requirements;
that portion which applies to light duty
fleet vehicles, and a second requirement
for heavy duty fleet vehicles. This
interpretation is provided for in sections
182 and 246 of the Clean Air Act (see
part 1. of this notice, “Analysis of State
Submission™). The State exercised its
choice to substitute enough emission
reduction credit from its LEV program
for the light duty portion of the CFFP.
New York has not submitted a substitute
for the heavy duty portion of the CFFP.
Nor has the State adopted the heavy
duty fleet program.

I11. Analysis of State Submission

Section 182(c)(4) of the Clean Air Act,
which allows states required to
implement a CFFP to “‘opt out” of the
program by submitting a SIP revision
consisting of a substitute program,
requires that the substitute program
result in emission reductions equal to or
greater than does the CFFP. Also, EPA
can only approve such substitute
programs that consist exclusively of
provisions other than those required
under the Clean Air Act for the area.
New York’s LEV program satisfies both
of these requirements as they pertain to
the light duty portion of the fleet
program.

Section 182(c)(4)(B) states that a
measure can be substituted for all or a
portion of the CFFP, and such a
substitute program will be approvable if
it achieves long-term emission
reductions equivalent to those that
would have been achieved by the
portion of the CFFP for which the
measure is to be substituted. Section
246 implies that the CFFP can be
subdivided into a light duty vehicle
portion (up to 8,500 pounds gross
vehicle weight rating (GVWR)) and a
heavy duty vehicle portion (from 8,501
pounds GVWR to 26,000 pounds
GVWR). This is made apparent most
notably by section 246(f)(2)(B), which
restricts the use of Clean Fuel Fleet
credits generated for either light or
heavy duty fleet vehicles to those
classes, respectively. Credit trading
between weight classes is prohibited.

In recognizing the severable nature of
the CFFP, New York has chosen to
submit a substitute measure, the State’s
LEV program, that is intended to
substitute for only the light duty portion
of the CFFP. The State must therefore
implement a heavy duty CFFP which
also complies with section 246 of the
Clean Air Act. New York is currently
required by state law to adopt and
implement a heavy duty fleet program
and consequently has not chosen to opt-
out of the heavy duty portion of the
CFFP. However, the State has not yet
adopted a heavy duty fleet program
(New York’s Clean Air Compliance Act
called for adoption of the heavy duty
fleet program by May 15, 1994).

New York, in exercising its option
under section 177 of the Clean Air Act,
has adopted a LEV program which
affects all new light duty vehicles,
specifically passenger cars and light
duty trucks under 6,000 Ibs. GVWR for
vehicle model years 1994 and later. The
LEV program is a far reaching,
technology-forcing program designed to
improve the emissions performance of
vehicles over a long period of time. The
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LEV program sets forth five different
sets of emission standards, and vehicle
manufacturers may market any
combination of vehicles provided that
the annual average emissions of each
manufacturer’s fleet complies with a
fleet average limit that becomes more
stringent each year. In addition, New
York’s LEV program requires
manufacturers to begin to market a fixed
percentage of zero emission vehicles
(ZEVs) in model year 1998. The ZEV
requirement will help assure that the
LEV program will achieve a significant
amount of ozone forming emission
reductions, beyond those achieved by
the light duty portion of the CFFP.

New York’s LEV program will assure
reductions of ozone-forming and air
toxics emissions that are at least
equivalent to those that would be
realized through the light duty portion
of a CFFP. Moreover, a light duty CFFP
would affect a much smaller subset of
vehicles than the LEV program, since
the fleet vehicles affected by the CFFP
would be limited to a set yearly
percentage of new vehicles purchased
by fleet operators of covered fleets,
restricted to the New York State portion
of the New York-Northern New Jersey-
Long Island nonattainment area. The
LEV program is a statewide program
affecting the sale of all light duty
vehicles. The LEV program has fleet
average emission standards that are
comparable to those established by the
Clean Air Act for clean fuel fleet
vehicles in the CFFP. With respect to
long term emission standards for non-
methane organic gases (NMOG), the
CFFP requires that 70% of new light
duty fleet vehicles purchased annually
in covered fleets have a standard of
0.075 grams per mile (model year 2000
and later), while the LEV program
requires that the long term NMOG
standard for 100% of all light duty
vehicles be no more than 0.062 grams
per mile (model year 2003 and later).

While New York’s LEV program does
not cover vehicles in the weight class
range of 6,000 to 8,500 pounds GVWR,
in its SIP revision New York states that
it will dedicate enough ozone forming
and toxic emission reduction credit as is
necessary to fully substitute for the
entire light duty portion of the CFFP.
Also, while the light duty portion of the
CFFP covers the 6,000 to 8,500 pound
vehicle range, the State still plans to
adopt and implement a heavy duty fleet
program, as required by its Clean Air
Compliance Act, which will include
this vehicle weight range.

The Clean Air Act also requires New
York to adopt a CFFP that applies to
heavy duty vehicles. The long term
emission standard for heavy duty

vehicles participating in the CFFP,
independent of fuel type, is a combined
non-methane hydrocarbon (NMHC) plus
nitrogen oxide (NOx) standard of 3.8
grams per brake horsepower hour. This
is about a 50 percent reduction from
1994 heavy duty diesel engine
requirements and would apply to 50
percent of affected heavy duty fleet
vehicles for model year 2000 and later.
New York has not yet adopted a heavy
duty CFFP, nor has it submitted an
adequate substitute measure for the
heavy duty portion of the CFFP.
Although the State has legislative
authority to adopt and implement the
heavy duty fleet program, EPA may not
approve a revision that lacks adopted
measures.

As a result of these deficiencies, EPA
finds, pursuant to 40 CFR section
52.31(c)(2), that New York has failed to
meet one or more of the elements of
submission required by the Act.

This notice initiates the sanction
process, mandated by section 179(a)(2)
of the Clean Air Act, as a result of the
partial disapproval of the New York SIP
described in this notice. Section 179(b)
of the Clean Air Act prescribes certain
mandatory sanctions that the
Administrator must impose upon a
finding that a SIP revision submitted by
a state is not approvable. The two
sanctions identified in the Clean Air Act
are: a requirement for a two-for-one
emissions offsets in nonattainment areas
for construction of major new and
modified sources, and a cutoff of federal
funding for certain highway projects.
The Administrator must impose the first
sanction no later than eighteen months
of the date of the finding if the
deficiency has not been corrected and
the second sanction no later than six
months thereafter. The offset sanction
would apply at eighteen months and the
highway funding sanction at twenty-
four months, although the
Administrator can change the sequence
of the sanctions and accelerate their
effective date.

EPA, auto manufacturers, and states
are currently considering the possibility
of developing a voluntary national LEV-
equivalent motor vehicle emission
control program. See 59 FR 48664 (9/22/
94) and 59 FR 53396 (10/24/94). EPA
does not expect that this approval will
impede the development or
implementation of such a program. If
New York were to participate in a LEV-
equivalent program, it would have the
opportunity to revise its clean fuel fleet
substitute program.

IV. Summary of Action

In this rule, EPA is taking final action
to partially approve and partially

disapprove New York’s SIP revision
submitted to fulfill the Clean Fuel Fleet
requirements of the Clean Air Act. The
State’s adopted Part 218 implementing
the low emission vehicle program is an
adequate substitute for the light duty
vehicle portion of the CFFP under
section 182(c)(4).

The State has failed to fulfill the
requirement to submit the remaining
portion of the CFFP, the heavy duty
vehicle portion. EPA is disapproving
this portion of the State’s submittal
because it does not consist of a State-
adopted regulation.

Nothing in this rule should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to any SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

EPA is publishing this rule without
prior proposal because EPA views this
as a noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, the EPA is
proposing a notice and comment period
to allow for adverse or critical
comments to be considered. Thus, this
direct final action will be effective
March 7, 1995 unless, by February 6,
1995, adverse or critical comments are
received.

If the EPA receives such comments,
this rule will be withdrawn before the
effective date by publishing a
subsequent notice that will withdraw
the final action. All public comments
received will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
rule should do so at this time. If no
adverse comments are received, the
public is advised that this rule will be
effective March 7, 1995. (See 47 FR
27073 and 59 FR 24059).

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements, but
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simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
Clean Air Act, preparation of a
regulatory flexibility analysis would
constitute federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co. v US EPA,
427 US 246, 25666 (S.Ct. 1976); 42
U.S.C. 7410(a)(2).

The Office of Management and Budget
has exempted this action from review
under Executive Order 12866.

This rule may be withdrawn by EPA
pursuant to procedures described in this
Federal Register notice. Before filing a
petition for review, potential petitioners
under section 307(b)(1) of the Act are
cautioned to determine whether EPA
has withdrawn the rule.

Under section 307(b)(1) of the Act,
petitions for judicial review of this rule
must be filed in the United States Court

of Appeals for the appropriate circuit
within 60 days from date of publication.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This rule may not
be challenged later in proceedings to
enforce its requirements. (See 307(b)(2)).

List of Subjects in 40 CFR Part 52

Air pollution control, Incorporation
by reference, Nitrogen dioxide, Ozone,
Volatile organic compounds.

Dated: November 21, 1994.

William J. Muszynski,
Acting Regional Administrator.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart HH—New York

2. Section 52.1670 is amended by
adding new paragraph (c)(88) to read as
follows:

§52.1670 Identification of plan.
* * * * *
(C) * * *

(88) Revision to the New York State
Implementation Plan (SIP) for ozone,
submitting a low emission vehicle
program for a portion of the Clean Fuel
Fleet program, dated May 15, 1994 and
August 9, 1994 submitted by the New
York State Department of
Environmental Conservation (NYSDEC).

(i) Incorporation by reference. Part
218, “Emission Standards for Motor
Vehicles and Motor Vehicle Engines,”
effective May 28, 1992.

(i) Additional material.

May 1994 NYSDEC Clean Fuel Fleet
Program description.

3. Section 52.1679 is amended by
adding, in numerical order, a new entry
Part 218 to the table to read as follows:

§52.1679 EPA-approved New York State
regulations.

State effective

New York State regulation date Latest EPA approval date Comments
* * * * * * *
Part 218 “Emission Standards for Motor Vehicles 5/28/92 ............. January 6, 1995 [60 FR 2025] .....cccccevvvveeiiereenienenns
and Motor Vehicle Engines”.
* * * * * * *

[FR Doc. 95-288 Filed 1-5-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[CA 71-7-6801; FRL-5120-5]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, Santa
Barbara County Air Pollution Control
District and San Diego County Air
Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing the approval
of revisions to the California State
Implementation Plan (SIP) proposed in
the Federal Register on June 14, 1994.
The revisions concern rules from the
following districts: Santa Barbara
County Air Pollution Control District
(SBCAPCD) and San Diego County Air
Pollution Control District (SDCAPCD).
This approval action will incorporate

these rules into the federally approved
SIP. The intended effect of approving
these rules is to regulate emissions of
volatile organic compounds (VOCs) in
accordance with the requirements of the
Clean Air Act, as amended in 1990
(CAA or the Act). The revised rules
control VOC emissions from polyester
resin operations. Thus, EPA is finalizing
the approval of these revisions into the
California SIP under provisions of the
CAA regarding EPA action on SIP
submittals, SIPs for national primary
and secondary ambient air quality
standards and plan requirements for
nonattainment areas.

EFFECTIVE DATE: This final rule is
effective on February 6, 1995.

ADDRESSES: Copies of the submitted
rules and EPA’s evaluation report for
each rule are available for public
inspection at EPA’s Region IX office
during normal business hours. Copies of
the submitted rule revisions are
available for inspection at the following
locations:

Rulemaking Section (A-5-3), Air and
Toxics Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105

Environmental Protection Agency, Jerry
Kurtzweg ANR 443, 401 “*“M” Street,
SW., Washington, DC 20460

Santa Barbara County Air Pollution
Control District, 26 Castilian Drive, B—
23 Goleta, CA 93117

San Diego County Air Pollution Control
District, 9150 Chesapeake Drive, San
Diego, CA 92123-1096

FOR FURTHER INFORMATION CONTACT:

Christine Vineyard, Rulemaking

Section, Air and Toxics Division, U.S.

Environmental Protection Agency,

Region IX, 75 Hawthorne Street, San

Francisco, CA 94105, Telephone: (415)

744-1197.

SUPPLEMENTARY INFORMATION:
Background

OnJune 14, 1994 in 59 FR 30562, EPA
proposed to approve the following rules
into the California SIP: SBCAPCD’s Rule
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349, Polyester Resin Operations; and
SDCAPCD’s Rule 67.12, Polyester Resin
Operations. SBCAPCD adopted Rule 349
on April 27, 1993 and SDCAPCD
adopted Rule 67.12 on April 6, 1993.
Both rules were submitted by the
California Air Resources Board (CARB)
on November 18, 1993. These rules were
submitted in response to EPA’s 1988
SIP-Call and the CAA section
182(a)(2)(A) requirement that
nonattainment areas fix their reasonably
available control technology (RACT)
rules for ozone in accordance with EPA
guidance that interpreted the
requirements of the pre-amendment Act.
A detailed discussion of the background
for each of the above rules and
nonattainment areas is provided in the
NPRM cited above.

EPA has evaluated all of the above
rules for consistency with the
requirements of the CAA and EPA
regulations and EPA interpretation of
these requirements as expressed in the
various EPA policy guidance documents
referenced in the NPRM cited above.
EPA has found that the rules meet the
applicable EPA requirements. A
detailed discussion of the rule
provisions and evaluations has been
provided in 59 FR 30562 and in
technical support documents (TSDs)
available at EPA’s Region IX office
(TSDs dated February 28, 1994—
SBCAPCD Rule 349 and March 1,
1994—SDCAPCD 67.12).

Response to Public Comments

A 30-day public comment period was
provided in 59 FR 30562. No comments
were received.

EPA Action

EPA is finalizing action to approve
the above rules for inclusion into the
California SIP. EPA is approving the
submittal under section 110(k)(3) as
meeting the requirements of section
110(a) and Part D of the CAA. This
approval action will incorporate these
rules into the federally approved SIP.
The intended effect of approving these
rules is to regulate emissions of VOCs in
accordance with the requirements of the
CAA.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Regulatory Process

The OMB has exempted this action
from review under Executive Order
12866.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: December 1, 1994.
Nora L. McGee,
Acting Regional Administrator.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c) (194)(i)(D) and (E)
to read as follows:

§52.220 Identification of plan.
* * * * *

(C) * X *

(194) * * *

i * X *

(D) Santa Barbara County Air
Pollution Control District.

(1) Rule 349, adopted on April 27,
1993.

(E) San Diego County Air Pollution
Control District.

(1) Rule 67.12, adopted on April 6,
1993.

* * * * *

[FR Doc. 95-291 Filed 1-5-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Parts 52 and 81
[AL 38-1-6571a; FRL-5123-8]

Clean Air Act Approval and
Promulgation of Redesignation of the
Leeds Area of Jefferson County,
Alabama, to Attainment for Lead

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving the State
Implementation Plan (SIP) submitted by
the State of Alabama through the

Alabama Department of Environmental
Management (ADEM) for the purpose of
redesignating the Leeds area of Jefferson
County from nonattainment to
attainment status for the National
Ambient Air Quality Standard (NAAQS)
for lead. The maintenance plan was
submitted by the State to satisfy the
federal requirements necessary to
redesignate an area from nonattainment
to attainment.

DATES: This final rule is effective on

March 7, 1995 unless adverse or critical

comments are received by February 6,

1995. If the effective date is delayed,

timely notice will be published in the

Federal Register.

ADDRESSES: Comments may be mailed to

Kimberly Bingham at the EPA Region 4

address listed. Copies of the material

submitted by ADEM may be examined
during normal business hours at the
following locations:

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW.,
Washington, DC 20460.

Environmental Protection Agency,
Region 4 Air Programs Branch, 345
Courtland Street, Atlanta, Georgia
30365.

Alabama Department of Environmental
Management, Office of General
Counsel, 1751 Cong. W. L. Dickinson
Drive, Montgomery, Alabama 36130.

FOR FURTHER INFORMATION CONTACT:

Kimberly Bingham, Regulatory Planning

and Development Section, Air Programs

Branch, Air Pesticides and Toxics

Management Division, Region 4

Environmental Protection Agency, 345

Courtland Street, NE., Atlanta, Georgia

30365. The telephone number is (404)

347-3555 extension 4195.

SUPPLEMENTARY INFORMATION: On

January 6, 1992, the Leeds area of

Jefferson County was designated

nonattainment for lead. Since then the

major source of lead emissions in the
area, a facility operated by International

Lead Company (ILCO) has permanently

closed, and monitoring data from the

area demonstrates that the area has
attained the NAAQS for lead. Section
107(d)(3)(E) of the Clean Air Act (CAA)
permits nonattainment areas that have
attained the lead NAAQS to be
redesignated attainment provided
certain criteria are met. Consequently,

the State of Alabama submitted a

request to redesignate the Leeds area to

attainment on July 16, 1993.

Section 107(d)(3)(E) of the CAA, as
amended in 1990, sets forth the
requirements that must be met for a
nonattainment area to be redesignated to
attainment. It states that an area can be
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redesignated to attainment if the
following conditions are met.

1. The EPA has determined that the
NAAQS for lead has been attained.

2. The applicable implementation
plan has been fully approved by EPA
under section 110(k).

3. The EPA has determined that the
improvement in air quality is due to
permanent and enforceable reductions
in emissions.

4. The State has met all applicable
requirements for the area under section
110 and part D.

5. The EPA has fully approved a
maintenance plan, including a
contingency plan, for the area under
section 175A.

On March 3, 1992, ILCO, the source
of emissions that led to the lead
nonattainment designation for the Leeds
area, was permanently shut down and
dismantled. On May 3, 1993, the State
of Alabama through ADEM submitted a
request to redesignate the Leeds area of
Jefferson County from nonattainment to
attainment status for lead. Because the
May 3, 1993, submittal was not
complete and it did not adequately
address all of the requirements, EPA
recommended that the request be
withdrawn and a complete SIP package
be submitted. On December 8, 1993, in
a letter from Mr. James W. Warr to Mr.
Patrick Tobin, ADEM withdrew the May
3, 1993, package. A second submittal
dated July 16, 1993, was received by
EPA, along with a request for parallel
processing. The request for parallel
processing was based upon the fact that
the maintenance plan did not become
state effective until after the public
hearing, August 18, 1993. The State did
not receive any adverse comments
during the public hearing or the 30 day
comment period.

On September 28, 1993, the effective
SIP revisions were submitted by ADEM
revising the request to redesignate the
Leeds area of Jefferson County from
nonattainment to attainment for lead. A
letter of completeness was mailed on
October 7, 1993, to Mr. Richard E.
Grusnick from Mr. Winston A. Smith for
the revised submittal. The State of
Alabama redesignation request for the
Leeds area of Jefferson County meets the
requirements of Section 107(d)(3)(E).
The following is a description of how
each requirement has been achieved.

1. Attainment of the Lead NAAQS

To demonstrate that the Leeds area is
in attainment with the NAAQS for lead,
ADEM included air quality data for the
years 1991-1993 in the submittal. No
exceedances of the lead standard have
occurred since the ILCO shutdown on
March 6, 1992. This amount of

monitoring data (more than 11
consecutive quarters at the present time)
without an exceedance of the lead
standard is adequate to demonstrate
attainment of the standard. Modeling is
also required to redesignate an area to
attainment. The EPA believes that the
EPA approved 1988 SIP, which
included a modeling analysis which
satisfies this requirement. The State of
Alabama will continue to monitor the
air quality of the Leeds area to verify
attainment status and continued
maintenance.

2. The Area Has Met All Applicable
Requirements Under Section 110 and
Part D of the CAA

To be redesignated to attainment,
section 107(d)(3)(E) requires that an area
must have met all applicable
requirements of section 110 of part D of
title | of the CAA. EPA interprets section
107(d)(3)(E)(v) to mean that for a
redesignation request to be approved,
the State must have met all
requirements that applied to the subject
area prior to or at the time of a complete
redesignation request. Requirements of
the CAA that come due subsequently
continue to be applicable to the area at
those later dates (see section 175A(c))
and, if the redesignation is disapproved,
the State remains obligated to fulfill
those requirements. Therefore, for
purposes of redesignation, to meet the
requirement that the SIP meet all
applicable requirements under the CAA,
EPA has reviewed the Leeds SIP to
ensure that it satisfies all requirements
due under the CAA prior to or at the
time the State of Alabama submitted its
redesignation request (i.e., July 16,
1993).

A. Section 110 Requirements

On October 28, 1988, EPA fully
approved Alabama’s SIP for the Leeds
area of Jefferson County as meeting the
requirements of section 110 of the 1977
CAA (see 52 FR 47686). Although
section 110 was amended by the Clean
Air Act Amendments (CAAA) of 1990,
EPA has reviewed the Leeds SIP and
believes that it meets the requirements
of the section 110(a)(2).

B. Part D Requirements

Before a lead nonattainment area may
be redesignated to attainment, the State
must have fulfilled the applicable
requirements of part D. Subpart 1 of part
D establishes the general requirements
applicable to all nonattainment areas
and subpart 5 of part D establishes
certain requirements applicable to lead
nonattainment areas. Section 191(a)
required the submission of
nonattainment SIPs meeting the

requirements of part D for areas
designated nonattainment for lead after
the 1990 CAAA, such as Leeds, within
18 months of the designation. As Leeds
was designated nonattainment on
January 6, 1992, its part D SIP was due
onJuly 6, 1993, a date preceding the
submission of the complete
redesignation request for the area. Thus,
to be redesignated, the Leeds area SIP
must satisfy the requirements of part D
applicable to lead nonattainment areas.
These requirements include section
192(a)’s requirement that the SIP
provide for attainment as expeditiously
as practicable but no later than 5 years
from the date of the nonattainment
designation and the requirements of
section 172(c). The EPA has reviewed
the SIP submission from the State of
Alabama and determined that it meets
all of the relevant requirements.

The requirements of sections 172(c)
and 192(a) for providing for attainment
of the lead NAAQS, and the
requirements of section 172(c) for
requiring reasonable further progress
(RFP), and the imposition of reasonably
available control measures (RACM) have
been satisfied through the permanent
closure of the ILCO facility and the
demonstration that the area is now
attaining the standard. The EPA notes
that the ILCO facility has been
dismantled and its permit revoked.
Moreover, section 172(c)(9) contingency
measures are not required as the area is
attaining the standard. See General
Preamble for the Implementation of
Title I, 57 FR 13498, 13564 (April 16,
1992).

The State of Alabama has submitted
an emissions inventory for 1992 that
fulfills the emissions inventory
requirements of section 172(c)(3).
Consequently, that requirement has
been satisfied.

With respect to the requirement that
an area seeking redesignation must have
submitted and received full approval of
a part D New Source Review (NSR)
program required by section 172(c)(5),
EPA has determined that, if an area
seeking redesignation demonstrates
maintenance of the standard without a
part D NSR program, such a program
need not be adopted and approved in
order for the area to be redesignated.
(See the memorandum from Mary
Nichols, Assistant Administrator for Air
and Radiation to Air Division Directors,
October 14, 1994). As the State of
Alabama has demonstrated that the
Leeds area will maintain the lead
standard with a part C PSD program,
rather than a part D NSR program, in
place, the requirement for having a fully
approved part D NSR program need not
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be fulfilled for the Leeds area to be
redesignated to attainment.

3. Permanent and Enforceable
Improvement in Air Quality

ADEM provided a copy of the revoked
air permit dated March 4, 1992, from the
Jefferson County Department of Health,
Air Pollution Program, proving that
ILCO, the major source of lead
emissions had ceased operation and was
dismantled. Based on 1992 data, ILCO
was responsible for almost 80 percent of
the lead emissions for the Leeds
nonattainment area. The total lead
emissions identified in the 1992
inventory from the Leeds area that
remained after the ILCO shutdown are
2.63 tons per year emitted from ACME
Packaging. Since the ILCO facility has
ceased operation and has been
dismantled, the improvement in air
quality resulting in attainment of the
standard is permanent and enforceable.
Monitoring will continue in the Leeds
area ensuring that the lead NAAQS
continues to be maintained.

4. Maintenance Plan

Section 175(A) of the CAA requires
states that submit a redesignation
request for a nonattainment area under
section 107(d) to include a maintenance
plan to ensure that the attainment of
NAAQS for any pollutant is maintained.
The plan must demonstrate continued
attainment of the applicable NAAQS for
at least ten years after the approval of a
redesignation to attainment. Eight years
after the redesignation, the State must
submit a revised maintenance plan
demonstrating attainment for the ten
years following the initial ten year
period. To provide for the possibility of
future NAAQS violations, the
maintenance plan must contain such
contingency measures as the
Administrator deems necessary to
assure that the State will promptly
correct any violation of the standard
that occurs after redesignation. The
contingency provisions are to include a
requirement that the State will
implement all measures for controlling
the air pollutant concerned that were
contained in the SIP prior to
redesignation.

The State of Alabama through ADEM
has submitted a maintenance plan to
ensure that the lead NAAQS is
protected. The maintenance plan for the
Leeds area of Jefferson County, Alabama
is comprised of a base year emissions
inventory, a maintenance demonstration
and the part C PSD program. The EPA
believes that this submittal is adequate
for the Leeds area.

The State has demonstrated that the
lead standard will be maintained. The

ILCO facility, the only major lead source
that existed in Leeds, has been
permanently closed and dismantled.
The only remaining lead emissions
source is ACME Packaging, which has
emissions well below the 5 ton per year
threshold for being classified as a lead
point source (40 CFR 51.100(k)). Since
ACME Packaging is not considered a
point source under EPA’s regulations it
is not even required to meet RACM
requirements. As previously discussed,
the Leeds area has been in continuous
attainment of the lead standard since
the closure of the ILCO facility, and EPA
believes, based on the low monitored
levels of lead emissions, which are well
below the NAAQS, that the Leeds area
will continue to remain in attainment
notwithstanding the existence of
continued emissions from ACME
Packaging’s facility. The applicability of
the State’s fully approved part C PSD
program, which establishes permitting
requirements for any new sources with
the potential to emit 0.6 tons per year
of lead, provides adequate assurance
that the NAAQS will continue to be
attained during the maintenance period.

The EPA does not believe any
additional contingency measures are
needed. The lead emissions from the
ACME Packaging facility are so low that
EPA does not believe it reasonable to
expect that they could cause a violation
of the NAAQS. Nevertheless,
monitoring of the Leeds area will
continue and appropriate actions could
be taken in the event of a violation of
the standard.

With respect to the requirement of
section 175A that the contingency
provisions of a maintenance plan
include all control measures previously
contained in the SIP, EPA believes that
the requirement is satisfied in this
instance even though the State is not
carrying forward as contingency
measures the source-specific control
requirements previously applicable to
the ILCO facility. Carrying forward
those requirements as contingency
measures would serve no useful
purpose in light of the permanent
closure of that facility and the
revocation of its permit. Moreover, any
attempt to reopen a facility on the same
site would be subject to the permitting
requirements of the State’s
preconstruction review program.

Final Action

In this action, EPA is approving the
redesignation of the Leeds area to
attainment for lead and the
accompanying SIP revision submitted
by the State of Alabama, because EPA
believes that Alabama has addressed all
of the requirements of the CAA and the

culpable lead source has been
permanently shut down. This action is
being taken without prior proposal
because the changes are
noncontroversial and EPA anticipates
no significant comments on them. The
public should be advised that this
action will be effective March 7, 1995.
However, if adverse or critical
comments are received by February 6,
1995, this action will be withdrawn and
two subsequent documents will be
published before the effective date. One
document will withdraw the final
action. The second document will be
the final rulemaking notice which will
address the comments received.

Under section 307(b)(1) of the CAA,
42 U.S.C. 7607 (b)(1), petitions for
judicial review of this action must be
filed in the United States Court of
Appeals for the appropriate circuit by
March 7, 1995. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. [See section
307(b)(2) of the CAA, 42 U.S.C. 7607
D) g

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989, (54 FR 2214-2225), as
revised by an October 4, 1993,
memorandum from Michael Shapiro,
Acting Assistant Administrator for Air
and Radiation. A future document will
inform the general public of these
tables. On January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and 3 SIP revisions (54 FR 2222)
from the requirements of Section 3 of
Executive Order 12291 for two years.
The USEPA has submitted a request for
a permanent waiver for Table 2 and
Table 3 SIP revisions. The OMB has
agreed to continue the temporary waiver
until such time as it rules on EPA’s
request. This request continues in effect
under Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1993.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
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enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
state is already imposing. Therefore,
because the federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A,, 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

Redesignation of an area to attainment
under section 107(d)(3)(e) of the CAA
does not impose any new requirements
on small entities. Redesignation is an
action that affects the status of a
geographical area and does not impose
any regulatory requirements on sources.
The Administrator certifies that the
approval of the redesignation request

will not affect a substantial number of
small entities.

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Lead.

40 CFR Part 81

Air pollution control.

Dated: December 7, 1994.
Patrick M. Tobin,
Acting Regional Administrator.

Chapter I, title 40 of the Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401-7671q.
Subpart—B Alabama

2. Section 52.50 is amended by
adding paragraph (c)(66) to read as
follows:

ALABAMA-LEAD

§52.50 Identification of plan.

* * * * *

C***

(66) The Alabama Department of
Environmental Management has
submitted revisions to Alabama SIP on
September 28, 1993. These revisions
address the requirements necessary to
change the Leeds area of Jefferson
County, Alabama, from nonattainment
to attainment for lead. The submittal
includes the maintenance plan for the
Leeds Area.

(i) Incorporation by reference.

(A) Plan for Maintenance of the
NAAQS for Lead in the Jefferson County
(Leeds) Area after Redesignation to
Attainment Status effective on
September 28, 1993.

(ii) Additional information. None.

PART 81—[AMENDED]
1. The authority citation for part 81
continues to read as follows:
Authority: 42.U.S.C. 7401-7671q.

2. Section 81.301 is amended by
revising the table for Lead to read as
follows:

§81.301 Alabama.

* * * * *

Designation

Classification

Designated area

Type Date Type

Statewide

March 7, 1995

Attainment.

* * * * *

[FR Doc. 95-284 Filed 1-5-95; 8:45 am]
BILLING CODE 6560-50-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 201-3, 201-9, 20118,
201-20, 201-21, 201-23, and 201-39
RIN: 3090-AE75

Amendment of Miscellaneous FIRMR
Provisions; Correction

AGENCY: Information Technology
Service, GSA.

ACTION: Final rule; correction.

SUMMARY: This document implements
technical corrections to a final rule
regarding updating General Services
Administration (GSA) offices and
symbols and clarifying various Federal
Information Resources Management
(FIRMR) provisions which were
published on Wednesday, November 30,

1994, (59 FR 61281) and began on page
61281 in the Federal Register.

EFFECTIVE DATE: December 30, 1994.

FOR FURTHER INFORMATION CONTACT: R.
Stewart Randall, Jr., GSA, Office of
Information Resources Management
Policy, telephone (202) 501-4469 (v) or
(202) 501-0657 (tdd)

In 41 CFR Chapter 201 Amendment of
Miscellaneous FIRMR provisions
beginning on page 61281 in the issue of
Wednesday, November 30, 1994, make
the following corrections:

§201-3.402 [Corrected]

1. On page 61282, in the second
column, in §201-3.402, paragraph (b) is
corrected by removing the
correspondence symbol (KMR) and
replacing it with the correspondence
symbol “(KAR)”.

§201-9.202-1 [Corrected]

2. On page 61282, in the second
column, in §201-9.202-1, paragraph
(b)(7) is corrected by removing the
correspondence symbol “(KMR)” and

replacing it with the correspondence
symbol *(KAR)”.

§201-9.202-2 [Corrected]

3. On page 61282, in the second
column, in §201-9.202-2, paragraph
(b)(1)(ix) is corrected by removing the
correspondence symbol *“(KMA)” and
replacing it with the correspondence
symbol “(KAA)”.

§201-18.003

4. On page 61282, in the second
column, in §201-18.003, line five is
corrected by removing the
correspondence symbol *“(KMA)” and
replacing it with the correspondence
symbol “(KAA)”.

[Corrected]

§201-20.303 [Corrected]

5. On page 61282, in the third
column, in §201-20.303, paragraph
(d)(2), line five is corrected by removing
the correspondence symbol “(KMR)”’
and replacing it with the
correspondence symbol “(KAR)”.
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§201-20.305 [Corrected]

6. On page 61282, in the third
column, in §201-20.305, paragraph
(a)(7) is corrected by removing the
correspondence symbol “(KMA)” and
replacing it with the correspondence
symbol “(KAA)”.

§201-21.403 [Corrected]

7. On page 61283, in the first column,
in §201-20.403, paragraph (a)(2)(iii), is
corrected by removing the
correspondence symbol “(KMA)” and
replacing it with the correspondence
symbol “(KAA)”.

§201-21.603 [Corrected]

8. On page 61283, in the first column,
in §201-20.603, paragraphs (d)(1) and
(d)(3) are corrected by removing the
correspondence symbol “(KMR)” and
replacing it with the correspondence
symbol “(KAR)".

§201-21.604 [Corrected]

9. On page 61283, in the first column,
in §201-20.604(a) is corrected by
removing the correspondence symbol
“(KMA)” and replacing it with the
correspondence symbol “(KAA)”.

§201-23.003 [Corrected]

10. On page 61283, in the first
column, in §201-23.003, paragraph (a)
and (c) are corrected by removing the
correspondence symbol “(KMA)” and
replacing it with the correspondence
symbol “(KAA)”.

§201-39.001 [Corrected]

11. On page 61283, in the first
column, in §201-39.001(b) is corrected
by removing the correspondence symbol
“(KMR)” and replacing it with the
correspondence symbol “KML” and
replacing it with “KAL".

§201-39.101-6 [Corrected]

2. 0On page 61283, in the third
column, in §201-101-6, paragraph (b)
is corrected by removing the
correspondence symbol “(KMR)’and
replacing it with the correspondence
symbol “(KAR)”.

§201-39.104-1. [Corrected]

13. On page 61283, in the third
column, the section numbering *“201—
37.104-1" should be corrected to read
*§201-39.104-1" and paragraph (b)(3)
is corrected by removing the
correspondence symbol “(KMR)” and
replacing it with the correspondence
symbol “(KAR)".

§201-39.3304-1 [Corrected]

14. On page 61284, in the first
column, in §201-39.3304-1 is corrected
by removing the correspondence symbol
“(KMA)” and replacing it with the
correspondence symbol “(KAA)”.

Dated: December 23, 1994.
Margaret Truntich,
Director, Regulations Analysis Division.
[FR Doc. 95-361 Filed 1-5-95; 8:45 am]
BILLING CODE 6820-25-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 7108
[CA-050-7123-00-6251; CACA 7618]

Partial Revocation of Secretarial Order
Dated April 20, 1922; California

AGENCY: Bureau of Land Management,
Interior.
ACTION: Public Land Order.

SUMMARY: This order revokes a
Secretarial Order dated April 20, 1922,
insofar as it affects 43.92 acres of public
lands withdrawn for the Bureau of Land
Management’s Powersite Classification
No. 29. The land is no longer needed for
this purpose, and the revocation is
necessary to permit disposal of the land
through land exchange under Section
206 of the Federal Land Policy and
Management Act of 1976. This action
will open the land to surface entry
unless closed by overlapping
withdrawals or temporary segregations
of record. The land has been and
remains open to mineral leasing and to
mining under the provisions of the
Mining Claims Rights Restoration Act of
1955.

EFFECTIVE DATE: February 6, 1995.

FOR FURTHER INFORMATION CONTACT:
Duane Marti, BLM California State
Office, 2800 Cottage Way, Sacramento,
California 95825, 916-978-4820.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it is ordered as follows:

1. The Secretarial Order dated April
20, 1922, which withdrew public lands
for Powersite Classification No. 29, is
hereby revoked insofar as it affects the
following described land:

Mount Diablo Meridian
T.32N.,R.8W,,
Sec. 32, lot 3 (formerly described as
SWY4SEYa).

The area described contains 43.92 acres in
Trinity County.

2. At 10 a.m. on February 6, 1995, the
land will be opened to the operation of
the public land laws generally, subject
to valid existing rights, the provisions of
existing withdrawals, other segregations
of record, and the requirements of
applicable law. All valid applications

received at or prior to 10 a.m. on
February 6, 1995, shall be considered as
simultaneously filed at that time. Those
received thereafter shall be considered
in the order of filing.

Dated: December 23, 1994.
Bob Armstrong,
Assistant Secretary of the Interior.
[FR Doc. 95-281 Filed 1-5-95; 8:45 am]
BILLING CODE 4310-40-P

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

49 CFR Part 382

[FHWA Docket Nos. MC-116, MC-92-19,
MC—92-23]

RIN 2125-AA79, 2125-AC85, 2125-AD0O6
Controlled Substance and Alcohol Use
and Testing

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Final rule.

SUMMARY: On February 15, 1994, the
Federal Highway Administration
published final alcohol testing rules.
Larger employers were scheduled to
begin testing under these rules on
January 1, 1995. In response to a
number of petitions from the motor
carrier industry, FHWA is briefly
postponing this implementation date
with respect to pre-employment testing
only until May 1, 1995, to assist the
motor carrier industry to comply
effectively with the rule’s provisions.

DATES: This amendment is effective
December 31, 1994,

FOR FURTHER INFORMATION CONTACT:
David Miller, Office of Motor Carrier
Standards (202-366-1790), or David
Sett, Office of the Chief Counsel (202—
366—-0834), Federal Highway
Administration, Department of
Transportation, 400 7th Street, SW.,
Washington, DC 20590. Office hours are
from 7:45 a.m. to 4:15 p.m., Monday
through Friday, except Federal legal
holidays.

SUPPLEMENTARY INFORMATION: On
February 15, 1994, FHWA, along with
other Department of Transportation
(DOT) operating administrations,
published final alcohol testing
regulations. These rules implemented
the Omnibus Transportation Employee
Testing Act of 1991. The FHWA rules
(49 CFR part 382) require motor carriers
to conduct pre-employment, post-
accident, reasonable suspicion, and
random alcohol testing of covered
drivers, and also provide for return-to-
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duty and follow-up testing for drivers
who have tested at a level of .04 or
above and whom their employers wish
to return to the performance of safety-
sensitive functions.

The FHWA rules also require that
employers conduct these tests using the
procedures of 49 CFR part 40. Part 40
requires that the use of evidential breath
testing devices (EBTS) for alcohol
testing. When it published part 40 in
February 1994, the Department noted
that the National Highway Traffic Safety
Administration (NHTSA) would issue
model specifications for non-evidential
alcohol screening devices. Any such
devices that NHTSA approved under
these specifications could be used in
place of EBTs for the screening tests
required by part 40 (but not for the
confirmation tests, which would still
have to be conducted on EBTS). As the
Department noted in its February
publication, the Department would have
to amend part 40 to establish procedures
for the use of non-evidential alcohol
screening devices before NHTSA-
approved devices could actually be used
by employers for DOT-mandated
alcohol testing.

On December 2, 1994, NHTSA
published a list of five non-evidential
alcohol screening devices that met its
model specifications. However, the
Department has not yet published an
amendment to part 40 providing
procedures for the use of these devices,
with the result that employers who are
scheduled to begin testing on January 1,
1995, will not immediately be able to
begin using non-evidential devices.

FHWA has received 12 petitions from
motor carrier industry groups requesting
postponement of the January 1, 1995,
implementation date for alcohol testing.
Among other reasons, the petitions
suggested that it would be beneficial for
the motor carrier industry to be able to
postpone the beginning of alcohol
testing until non-evidential screening
devices could actually be used. Copies
of these documents have been placed in
the docket for this rulemaking.

FHWA is mindful that the motor
carrier industry is, by a substantial
margin, the largest industry covered by
DOT alcohol testing rules.
Approximately 7.1 million drivers, and
over 500,000 motor carriers, are affected
by these rules. The number of
employers and the number of employees
affected by the FHWA alcohol testing
rule is far higher than the combined
numbers of employers and employees in
other covered transportation industries.
The industry is also widely dispersed
geographically, and the mobile and fluid
nature of motor carrier operations

creates complex implementation
problems for employers.

The turnover rate for drivers in the
industry is very high, approaching 100
percent per year in some segments. This
places a particularly heavy
responsibility on employers with
respect to meeting the statutory
requirement for pre-employment testing.
All these factors suggest that it is
particularly important to provide
employers in this industry with
additional flexibility before requiring
random and pre-employment testing to
begin.

We recognize the important safety
benefits that will be derived from these
rules but believe that it is reasonable to
briefly delay them for the motor carrier
industry because the rule will be more
effectively implemented. This action is
reasonable because, in addition to the
complex problems caused by the size of
the industry, there are other provisions
in the FHWA rule that provide for
additional safety checks of new
employees. The provisions of 49 CFR
382.413, which require employers to
obtain information about previous
alcohol and controlled substance tests,
can help employers, early in an
employment relationship, to discover
information about potential problems
that new employees may have. Finally,
there are already several existing rules
that prohibit any alcohol use by drivers
of commercial motor vehicles. These
rules are enforced by Federal, state, and
local officials who conducted over 1.9
million roadside safety inspections in
1993.

For these reasons, FHWA believes
that postponing the implementation
date for this kind of testing until non-
evidential screening devices are fully
authorized for use in the program is
sensible. FHWA expects the
postponement to be a short one. The
Department will issue a notice of
proposed rulemaking (NPRM) on non-
evidential screening device procedures
in the very near future, which, we
anticipate, will have a 30-day comment
period. The Department will review
comments quickly and prepare a final
rule, the effective date of which should
be no later than May 1, 1995. In any
case, pre-employment testing must
begin by May 1, 1995, regardless of the
effective date of this procedural rule.
Should the procedural rule be published
before April 1, 1995, the Department
intends to amend part 382 to establish
an implementation date for pre-
employment testing that is 30 days from
the publication date of the procedural
rule.

Large employers must begin all kinds
of alcohol tests except pre-employment,

and are authorized to begin pre-
employment tests, under part 382 on
January 1, 1995. Employers who begin
pre-employment testing on or after
January 1 can do so with the confidence
that the authority of Federal law stands
behind them.

Reasonsable suspicion and post-
accident tests are particularly crucial
kinds of tests for a safety-oriented
program like this one. However, the
overall number of such tests is expected
to be small. Consequently, all larger
carriers will remain responsible for
conducting these types of tests
beginning January 1, 1995, using
existing Part 40 procedures. In addition,
it is very important for safety that a
driver who has tested ‘““positive” for
alcohol not return to performance of
safety-sensitive functions until he or she
has passed a return-to-duty alcohol test
and been made subject to follow-up
tests. After January 1, 1995, employers
who wish to return a driver to duty after
a “‘positive” test must ensure that these
tests are conducted, using existing Part
40 procedures.

While random testing implementation
will continue to begin on January 1,
1995, this does not necessarily mean
that employers must actually conduct
random tests on that date. Random tests
must be reasonably spread throughout
the year. Employers must conduct a
sufficient number of tests during the
year to meet the 25 percent random
testing rate requirement. Employers who
wished to use non-evidential screening
devices for most of their random tests
have the flexibility to schedule their
random tests so that most were
conducted after the first few months of
the year, when it is likely that
procedures for their use will be in place.
We would caution employers that this
could not be an explicit, stated company
policy, however. The intent of random
testing under the rule is that employees
never know when they might be tested.
Employers cannot tell employees that
no testing will be conducted during a
certain time period. Random tests are
also a more significant part of a
deterrence and detection-based program
than pre-employment tests, in any case.
Consequently, it is not necessary or
prudent to postpone random testing.

It should be emphasized that none of
these points apply to smaller employers,
who will begin conducting all types of
tests, as scheduled, on January 1, 1996.
Nor does anything in this rule change
the January 1, 1995, implementation
date for controlled substances testing
under 49 CFR part 382.
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Rulemaking Analyses and Notices

This rule is not subject to review
under Executive Order 12866. It is
significant within the meaning of the
Department’s Regulatory Policies and
Procedures, since it affects an important
Departmental safety initiative and is of
substantial public interest. It is
anticipated that this postponement will
create some savings for the motor carrier
industry, resulting, from the absence of
the pre-employment testing
requirements of the rule during the first
four months of 1995. A portion of the
anticipated annual benefits of the rule
will also be forgone, however.

FHWA has determined that this rule
does not have a significant economic
impact on a substantial number of small
entities, for purposes of the Regulatory
Flexibility Act. In addition to the reason
cited above, FHWA makes this
determination because small entities, for
purposes of Part 382, are those motor
carriers with fewer than 50 covered
drivers who are not scheduled to begin
alcohol testing until January 1, 1996, in
any case. There is not a sufficient
Federalism impact to warrant
preparation of a Federalism assessment
under Executive Order 12612.

FHWA is making this rule final
without first issuing a notice of
proposed rulemaking. The rule is also
being made effective before 30 days
from the date of its publication. FHWA
is taking these steps on the basis that
notice and comment are impracticable,
unnecessary, and contrary to the public
interest, and that there is good cause for
making the rule effective immediately.
The rationale for this finding is as
follows: all requirements of 49 CFR part
382 would have to be implemented by
larger motor carriers on January 1, 1995,
absent this action. Carriers would be in
noncompliance with part 382 in any
interval between that date and the date
that this amendment takes effect. This
amendment could not have its intended
impact unless it is put into effect before
January 1. Moreover, this amendment is
one that relieves a restriction.

List of Subjects in 49 CFR Part 382

Alcohol testing, Controlled substances
testing, Highways and roads, Highway

safety, Motor carriers, Motor vehicle
safety.

Issued this 30th day of December, 1994, at
Washington, DC.
Rodney E. Slater,
Federal Highway Administrator.

For the reasons stated in the
preamble, 49 CFR part 382 is amended
as follows:

1. The authority citation is revised to
read as follows:

Authority: 49 U.S.C. 31136, 31302 et seq.,
and 31502; 49 CFR 1.48.

2. 49 CFR §382.115(a) is revised to
read as follows:

§382.115 Starting date for testing
programs.

(a) Large employers. (1) Except as
otherwise provided in this paragraph,
each employer with fifty or more drivers
on March 17, 1994, shall implement the
requirements of this part beginning on
January 1, 1995.

(2) Large employers may begin
implementing the requirements of
§382.301 of this part with respect to
alcohol testing on January 1, 1995, but
are not required to do so until May 1,
1995.

* * * * *

[FR Doc. 95-342 Filed 1-5-95; 8:45 am]
BILLING CODE 4910-22-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 630
[Docket No. 931078-4286; |1.D. 122294E]

Atlantic Swordfish Fishery; Pilot Study
Landing Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Announcement of a change in
off-loading requirements.

SUMMARY: NMFS announces that
volunteer participants selected by
NMPFS to participate in the swordfish
pilot program are not required to

observe the off-loading time
requirement when carrying an observer.
The observer will be collecting
statistical data that would otherwise be
collected by dockside samplers within
the off-loading time requirement.
Therefore, NMFS has determined that
the off-loading requirements of the
regulations are unnecessary during
1995.

EFFECTIVE DATE: January 1, 1995 through
December 31, 1995.

FOR FURTHER INFORMATION CONTACT: Rod
Dalton, 813-893-3721, or Ron Rinaldo,
301-713-2347.

SUPPLEMENTARY INFORMATION: The
Atlantic swordfish fishery is managed
under the Fishery Management Plan
(FMP) for Atlantic Swordfish and its
implementing regulations at 50 CFR part
630 under the authority of the
Magnuson Fishery Conservation and
Management Act (16 U.S.C. 1801 et seq.)
and the Atlantic Tunas Convention Act
(ATCA) (16 U.S.C. 971 et seq.).
Regulations issued under authority of
the ATCA carry out the
recommendations of the International
Commission for the Conservation of
Atlantic Tunas.

Section 630.51(b)(6) of the regulations
requires that off- loading of vessels
participating in the donation program
begin between the hours of 8 a.m. and
6 p.m. local time. The Assistant
Administrator for Fisheries, NOAA,
(AA) is authorized under §630.51(b)(7)
to adjust these requirements. NMFS is
providing observers for all pilot program
trips in 1995. Therefore, the AA, in
consultation with the industry and the
NMES Office of Enforcement, waives
§630.51 (b)(6), the off-loading time
requirements for vessels carrying NMFS
observers for 1995.

Classification

This rule is exempt from review
under E.O. 12866.

Dated: December 30, 1994.
David S. Crestin,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Doc. 95-351 Filed 1-5-95; 8:45 am]

BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 94-NM-224-AD]

Airworthiness Directives; Boeing
Model 747 Series Airplanes Equipped
With General Electric Model CF6-80C2
Series Engines or Pratt & Whitney
Model PW4000 Series Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 747 series
airplanes. This proposal would require
modification of the nacelle strut and
wing structure, inspections and checks
to detect discrepancies, and correction
of discrepancies. This proposal is
prompted by the development of a
modification of the strut and wing
structure that improves the fail-safe
capability and durability of the strut-to-
wing attachments, and reduces reliance
on inspections of those attachments.
The actions specified by the proposed
AD are intended to prevent failure of the
strut and subsequent loss of the engine.

DATES: Comments must be received by
March 3, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94—-NM—
224—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be

examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer, Airframe
Branch, ANM-121S, FAA, Transport
Airplane Directorate, Seattle Aircraft
Certification Office, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056;
telephone (206) 227-2776; fax (206)
227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-224—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-224—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The FAA has received numerous
reports of fatigue cracking and/or
corrosion in the strut-to-wing

attachments on Boeing Model 747 series
airplanes. In two cases, cracking
resulted in the failure of a strut load
path and the subsequent loss of the
number 3 engine and strut. In both
cases, catastrophic accidents occurred
when the number 3 engine and strut
separated from the wing of the airplane
and struck the number 4 engine, causing
it to separate from the airplane.
Investigation into the cause of these
accidents and other reported incidents
has revealed that fatigue cracks and
corrosion in the strut-to-wing
attachments, if not detected and
corrected in a timely manner, can result
in failure of the strut and subsequent
separation of the engine from the
airplane. Investigation also has revealed
that the structural fail-safe capability of
the strut-to-wing attachment is
inadequate on these airplanes.

The FAA has previously issued 3
airworthiness directives (AD’s) that
address various problems associated
with the strut attachment assembly on
Model 747 series airplanes equipped
with General Electric Model CF6-80C2
series engines or Pratt & Whitney Model
PW4000 series engines. These AD’s
have required, among other things,
inspection of the strut, midspar fittings,
diagonal brace, and midspar fuse pins.

Explanation of Service Information

Boeing recently has developed a
modification of the strut-to-wing
attachment structure installed on certain
Model 747 series airplanes equipped
with General Electric Model CF6—80C2
series engines or Pratt & Whitney Model
PW4000 series engines that significantly
improves the load-carrying capability
and durability of the strut-to-wing
attachments. Such improvement also
will substantially reduce the possibility
of fatigue cracking and corrosion
developing in the attachment assembly.

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747—
54A2156, dated December 15, 1994,
which describes procedures for
modification of the nacelle strut and
wing structure. This modification
entails the following:

1. Providing a new fail-safe load path
by installing a new dual side load fitting
to the strut and the underwing structure
and the associated wing back-up fitting,
front spar post, and side links;

2. Installing a new titanium dual side
load fitting to the strut aft bulkhead and
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new 15-5 stainless steel midspar
fittings;

3. Replacing the aft bulkhead
assembly and overhaul of the spring
beam;

4. Improving the strut-to-wing
attachments by replacing the upper link
and the diagonal brace;

5. Reworking the rib of wing station
(WS)1140; and

6. Modifying the electrical wiring and
hydraulics by rerouting certain wire
bundles around the new dual side load
fitting and installing new hydraulic
tubes.

This alert service bulletin specifies
that the modification of the nacelle strut
and wing structure is to be
accomplished prior to, or concurrently
with, the terminating actions described
in the service bulletins listed in
paragraph I.C., Table 2, “Prior or
Concurrent Service Bulletins,” on page
7 of this alert service bulletin. These
terminating actions include the
following:

1. Replacement of the diagonal brace,
midspar, and upper link fuse pins with
new third generation 15-5 corrosion
resistant steel fuse pins;

2. Inspection and replacement of the
bearings on the lower spar fitting of the
outboard engine strut with new
bearings;

3. Installation of improved bushings
in the strut-to-wing attach fittings; and

4. Inspection and rework of
improperly torqued fasteners.

Paragraph I, NOTES 8, 9, 10, and 11
of the Accomplishment Instructions on
page 91 of the alert service bulletin also
describe procedures for inspections and
checks to detect discrepancies of the
adjacent structure, and correction of any
discrepancies.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require modification of the nacelle strut
and wing structure, inspections and

checks to detect discrepancies in the
adjacent structure, and correction of
discrepancies. The actions would be
required to be accomplished in
accordance with the alert service
bulletin described previously.

The FAA has determined that long
term continued operational safety will
be better assured by design changes to
remove the source of the problem, rather
than by repetitive inspections. Long
term inspections may not be providing
the degree of safety assurance necessary
for the transport airplane fleet. This,
coupled with a better understanding of
the human factors associated with
numerous continual inspections, has led
the FAA to consider placing less
emphasis on inspections and more
emphasis on design improvements. The
proposed modification requirement is in
consonance with these considerations.

Accomplishment of the modification
of the nacelle strut and wing structure
would terminate the inspections
currently required by the following
AD’s:

Federal
Amend- ) Date of
AD No. R t -
0 ment No. portind publication
L I PRSP PRSPR 39-8678| 58 FR 45827 | Aug. 31, 1993.
93-03-14 ... 39-8518| 58 FR 14513 | Mar. 18, 1993.
92-24-51 ... 39-8439| 57 FR 60118 | Dec. 18, 1992.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this requirement.

Cost Estimate

There are approximately 257 Model
747 series airplanes equipped with
General Electric Model CF6-80C2 series
engines or Pratt & Whitney Model
PW4000 series engines of the affected
design in the worldwide fleet. The FAA
estimates that 36 airplanes of U.S.

registry would be affected by this
proposed AD.

The proposed modification would
take approximately 6,253 work hours
per airplane to accomplish, at an
average labor cost of $60 per work hour.
The manufacturer would incur the cost
of labor, on a prorated basis, with 20
years being the expected life of these
airplanes. The total cost impact of the
proposed AD on U.S. operators is based
on the median age for the fleet of Model
747 series airplanes equipped with
General Electric Model CF6-80C2 series
engines or Pratt & Whitney Model
PW4000 series engines, which is
estimated to be 5 years. Required parts
would be supplied by the manufacturer
at no cost to the operators. Based on
these figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $3,376,620, or $93,795
per airplane.

This cost impact figure does not
reflect the cost of the terminating
actions described in the service
bulletins listed in paragraph I.C., Table
2, “Prior or Concurrent Service
Bulletins,” on page 7 of Boeing Alert
Service Bulletin 747-54A2156, dated
December 15, 1994, that are proposed to
be accomplished prior to, or

concurrently with, the modification of
the nacelle strut and wing structure.
Since some operators may have
accomplished certain modifications on
some or all of the airplanes in its fleet,
while other operators may not have
accomplished any of the modifications
on any of the airplanes in its fleet, the
FAA is unable to provide a reasonable
estimate of the cost of accomplishing
the terminating actions described in the
service bulletins listed in Table 2 of the
Boeing alert service bulletin. As
indicated earlier in this preamble, the
FAA invites comments specifically on
the overall economic aspects of this
proposed rule. Any data received via
public comments to this notice will aid
the FAA in developing an accurate
accounting of the cost impact of the
rule.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The FAA recognizes that the
obligation to maintain aircraft in an
airworthy condition is vital, but
sometimes excessive. Because AD’s
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require specific actions to address
specific unsafe conditions, they appear
to impose costs that would not
otherwise be borne by operators.
However, because of the general
obligation of operators to maintain
aircraft in an airworthy condition, this
appearance is deceptive. Attributing
those costs solely to the issuance of this
AD is unrealistic because, in the interest
of maintaining safe aircraft, prudent
operators would accomplish the
required actions even if they were not
required to do so by the AD.

A full cost-benefit analysis has not
been accomplished for this proposed
AD. As a matter of law, in order to be
airworthy, an aircraft must conform to
its type design and be in a condition for
safe operation. The type design is
approved only after the FAA makes a
determination that it complies with all
applicable airworthiness requirements.
In adopting and maintaining those
requirements, the FAA has already
made the determination that they
establish a level of safety that is cost-
beneficial. When the FAA, as in this
proposed AD, makes a finding of an
unsafe condition, this means that the
original cost-beneficial level of safety is
no longer being achieved and that the
proposed actions are necessary to
restore that level of safety. Because this
level of safety has already been
determined to be cost-beneficial, a full
cost-benefit analysis for this proposed
AD would be redundant and
unnecessary.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient

federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 94-NM-224—-AD.

Applicability: Model 747 series airplanes
having line positions 679 through 1046
inclusive, equipped with General Electric
Model CF6-80C2 series engines or Pratt &
Whitney Model PW4000 series engines;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (d) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the strut and
subsequent loss of the engine, accomplish the
following:

(a) Within 80 months after the effective
date of this AD, accomplish the modification
of the nacelle strut and wing structure in
accordance with Boeing Alert Service
Bulletin 747-54A2156, dated December 15,
1994. All of the terminating actions described
in the service bulletins listed in paragraph
I.C., Table 2, “‘Prior or Concurrent Service
Bulletins,” on page 7 of Boeing Alert Service
Bulletin 747-54A2156, dated December 15,
1994, must be accomplished in accordance
with those service bulletins prior to, or
concurrently with, the accomplishment of
the modification of the nacelle strut and wing
structure required by this paragraph.

(b) Perform the inspections and checks
specified in paragraph Ill, NOTES 8, 9, 10,
and 11 of the Accomplishment Instructions
on page 91 of Boeing Alert Service Bulletin
747-54A2156, dated December 15, 1994,
concurrently with the modification of the
nacelle strut and wing structure required by
paragraph (a) of this AD. Prior to further
flight, correct any discrepancies in
accordance with the alert service bulletin.

(c) Accomplishment of the modification of
the nacelle strut and wing structure in
accordance with Boeing Alert Service
Bulletin 747-54A2156, dated December 15,
1994, constitutes terminating action for the
inspections required by the following AD’s:

Federal
Amend- h ; Date of
AD No. ment No. Regliitgrr] cita- publication
LS 1 T e OO TSP P PP PPPPPPPPPPPPPPPN 39-8678| 58 FR 45827 | Aug. 31, 1993.
LS I T 0 I PP PP PP PPPUPRPINE 39-8518| 58 FR 14513 | Mar. 18, 1993.
922451 .ot e e e e e e e a4 e e e e e e e e e e e e e e e e e e e e e e e e aaeaaaaaaaaaaaeaaaaaaaaaaaaaaans 39-8439| 57 FR 60118 | Dec. 18, 1992.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance

Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199

of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.
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Issued in Renton, Washington, on
December 30, 1994.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-307 Filed 1-5-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 94-NM-28—-AD]

Airworthiness Directives; Boeing
Model 767 Series Airplanes Equipped
With General Electric CF6—80C2 Series
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Boeing Model 767 series airplanes, that
currently requires tests, inspections, and
adjustments of the thrust reverser
system. This action would add
requirements for installation of a
terminating modification on airplanes
equipped with General Electric CF6—
80C2 series engines, and repetitive
operational checks of the electro-
mechanical brake and the cone brake of
the center drive unit following
accomplishment of the modification.
This action also would remove airplanes
equipped with Rolls-Royce RB211-524
series engines from the applicability of
the existing AD. This proposal is
prompted by the identification of a
modification that ensures that the level
of safety inherent in the original type
design of the thrust reverser system is
further enhanced. The actions specified
by the proposed AD are intended to
prevent possible discrepancies that exist
in the current thrust reverser control
system, which could result in an
inadvertent deployment of a thrust
reverser during flight.

DATES: Comments must be received by
March 3, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94—-NM—
28-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,

P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT:
Lanny Pinkstaff, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (206) 227-2684;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-28-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-28-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

On October 7, 1991, the FAA issued
AD 91-22-02, amendment 39-8062 (56
FR 51638, October 15, 1991), applicable
to Boeing Model 767 series airplanes
equipped with Rolls-Royce RB211-524
series engines or General Electric CF6—
80C2 series engines, to require tests,

inspections, and adjustments of the
thrust reverser system. That action was
prompted by an ongoing design review,
resulting from an accident investigation
from which it had been determined that,
prior to the accident, the airplane
apparently experienced an
uncommanded in-flight deployment of a
thrust reverser. Deployment of a thrust
reverser in flight could result in reduced
controllability of the airplane. The
requirements of that AD are intended to
ensure the integrity of the fail-safe
features of the thrust reverser system by
preventing possible discrepancies in the
thrust reverser control system that can
result in the inadvertent deployment of
a thrust reverser during flight.

Since the issuance of AD 91-22-02,
the FAA issued AD 94-17-03,
amendment 39-8998 (59 FR 41647,
August 15, 1994). AD 94-17-03 was
issued to require inspections,
adjustments, and functional checks of
the thrust reverser system; installation
of a terminating modification; and
repetitive operational checks of the
gearbox locks and the air motor brake
following accomplishment of the
terminating modification on Model 767
series airplanes equipped with Rolls-
Royce RB211-524 series engines. In the
preamble to AD 94-17-03, the FAA
stated it would consider superseding
AD 91-22-02 to remove the
requirements for Model 767 series
airplanes equipped with Rolls-Royce
RB211-524 series engines from that AD,
to specify that those requirements are
contained in AD 94-17-03, and to
require accomplishment of a
terminating modification for Model 767
series airplanes equipped with General
Electric CF6—-80C2 series engines. This
action proposes such requirements.

Explanation of Relevant Service
Information

Since the issuance of AD 91-22-02,
the FAA has reviewed and approved
Boeing Service Bulletin 767-78-0047,
Revision 3, dated July 28, 1994. The
original issue of the service bulletin was
cited in AD 91-22-02 as the appropriate
source of service information for
performing various tests, inspections,
and adjustments required by that AD.
Revision 3 of the service bulletin revises
certain procedures specified in the
Accomplishment Instructions of earlier
revisions of the service bulletin. (The
FAA has referenced this latest revision
of the service bulletin as the appropriate
source of service information for
accomplishment of those actions after
the effective date of this proposed AD.)

The FAA also has reviewed and
approved Boeing Service Bulletin 767—
78-0063, Revision 2, dated April 28,
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1994, which describes procedures for
installation of a third locking system on
the thrust reversers on Model 767 series
airplanes equipped with General
Electric CF6—-80C2 series engines to
minimize the possibility of an
uncommanded in-flight deployment of
the thrust reversers. This modification
involves the following:

1. installing fuselage-to-wing pressure
seal doublers;

2. routing and installing new ships
wiring;

3. installing the tray assembly and
thrust reverser relay module on the E1-
4 or E2-6 shelf;

4. installing circuit breakers, filler
patches, bus bars, and a relay in the P11
panel;

5. removing, reworking, and installing
the M966 autothrottle microswitch
pack;

6. Installing the left and right thrust
reverser locks with associated wire
bundles on both engines; and

7. Performing a functional test of the
thrust reverser system.

The FAA has determined that
accomplishing this modification in
accordance with the service bulletin
will positively address the identified
unsafe condition with regard to those
airplanes equipped with General
Electric CF6—-80C2 series engines.

Explanation of the Proposed
Requirements

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 91-22-02 to continue to
require tests, inspections, and
adjustments of the thrust reverser
system on Model 767 series airplanes
equipped with General Electric CF6—
80C2 series engines. This proposed AD
would add a requirement to install the
terminating modification, described
above. The tests, inspections,
adjustments, and terminating
modification would be required to be
accomplished in accordance with the
Boeing service bulletins described
previously.

In addition, the FAA has determined
that operational checks of the electro-
mechanical brake and the cone brake of
the center drive unit are necessary to
provide an adequate level of safety and
to ensure the effectiveness of the
terminating modification following its
installation in addressing the unsafe
condition identified in this proposed
AD. Procedures for accomplishment of
the proposed operational checks are
specified in Appendix 1 (including
Figure 1) of this proposed AD.

Accomplishment of the terminating
modification and operational checks
would constitute terminating action for
the tests, inspections, and adjustments
currently required by AD 91-22-02.

This proposed AD also would remove
airplanes equipped with Rolls-Royce
RB211-524 series engines from the
applicability of AD 91-22-02.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this requirement.

Cost Impact

There are approximately 135 Boeing
Model 767 series airplanes equipped
with General Electric CF6—80C2 series
engines in the worldwide fleet. The
FAA estimates that 39 airplanes of U.S.
registry would be affected by this
proposed AD.

The tests, inspections, and
adjustments that were previously
required by AD 91-22-02, and retained
in this AD, take approximately 30 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the total cost
impact on U.S. operators of the
currently required tests, inspections,
and adjustments that would be retained
in AD is estimated to be $70,200, or
$1,800 per airplane, per inspection
cycle.

The terminating modification
proposed by this AD would take
approximately 786 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts would be provided by
the manufacturer at no cost to the
operator. The repetitive operational
checks proposed by this AD would take
approximately 2 work hours per
airplane to accomplish at an average
labor rate of $60 per work hour. Based
on these figures, the total cost impact of
the terminating modification and
repetitive operational checks proposed
in this AD on U.S. operators is

estimated to be $1,843,920, or $47,280
per airplane.

The number of required work hours
for each requirement of this proposed
AD, as indicated above, is presented as
if the accomplishment of the actions
were to be conducted as “‘stand alone”
actions. However, in actual practice,
these actions for the most part would be
accomplished coincidentally or in
combination with normally scheduled
airplane inspections and other
maintenance program tasks. Therefore,
the actual number of necessary
additional work hours will be minimal
in many instances. Additionally, any
costs associated with special airplane
scheduling will be minimal.

The FAA recognizes the large number
of work hours required to accomplish
the proposed modification. However,
the 3-year compliance time proposed in
paragraph (c) of this AD should allow
the modification to be accomplished
coincidentally with scheduled major
airplane inspection and maintenance
activities, thereby minimizing the costs
associated with special airplane
scheduling.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
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Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8062 (56 FR
51638, October 15, 1991), and by adding
a new airworthiness directive (AD), to
read as follows:

Boeing: Docket 94-NM-28—-AD. Supersedes
AD 91-22-02, Amendment 39-8062.

Applicability: Model 767 series airplanes
equipped with General Electric CF6—-80C2
series engines, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (f) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To ensure the integrity of the fail-safe
features of the thrust reverser system,
accomplish the following:

(a) Within 30 days after October 15, 1991
(the effective date of AD 91-22-02,
amendment 39-8062), perform tests,
inspections, and adjustments of the thrust
reverser system in accordance with Boeing
Service Bulletin 767-78-0047, dated August
22, 1991, Revision 1, dated March 26, 1992;
Revision 2, dated January 21, 1993; or
Revision 3, dated July 28, 1994. After the
effective date of this AD, those actions shall
be accomplished only in accordance with
Revision 3 of the service bulletin.

(1) Except as provided by paragraph (a)(2)
of this AD, repeat all tests and inspections
thereafter at intervals not to exceed 3,000
flight hours until the modification required
by paragraph (c) of this AD is accomplished.

(2) Repeat the check of the grounding wire
for the Directional Pilot VValve (DPV) of the
thrust reverser in accordance with the service
bulletin at intervals not to exceed 1,500 flight
hours, and whenever maintenance action is
taken that would disturb the DPV grounding

circuit, until the modification required by
paragraph (c) of this AD is accomplished.

(b) If any of the tests and/or inspections
required by paragraph (a) of this AD cannot
be successfully performed, or if those tests
and/or inspections result in findings that are
unacceptable in accordance with Boeing
Service Bulletin 767-78-0047, dated August
22, 1991, Revision 1, dated March 26, 1992;
Revision 2, dated January 21, 1993; or
Revision 3, dated July 28, 1994; accomplish
paragraphs (b)(1) and (b)(2) of this AD. After
the effective date of this AD, the actions
required by paragraphs (b)(1) and (b)(2) shall
be accomplished only in accordance with
Revision 3 of the service bulletin.

(1) Prior to further flight, deactivate the
associated thrust reverser in accordance with
Section 78-31-1 of Boeing Document
D630T002, “Boeing 767 Dispatch Deviation
Guide,” Revision 9, dated May 1, 1991; or
Revision 10, dated September 1, 1992. After
the effective date of this AD, this action shall
be accomplished only in accordance with
Revision 10 of the Boeing document. No
more than one reverser on any airplane may
be deactivated under the provisions of this
paragraph.

(2) Within 10 days after deactivation of any
thrust reverser in accordance with this
paragraph, the thrust reverser must be
repaired in accordance with Boeing Service
Bulletin 767-78-0047, dated August 22,
1991; Revision 1, dated March 26, 1992;
Revision 2, dated January 21, 1993; or
Revision 3, dated July 28, 1994. After the
effective date of this AD, the repair shall be
accomplished only in accordance with
Revision 3 of the service bulletin.
Additionally, the tests and/or inspections
required by paragraph (a) of this AD must be
successfully accomplished; once this is
accomplished, the thrust reverser must then
be reactivated.

(c) Within 3 years after the effective date
of this AD, install a third locking system on
the left- and right-hand engine thrust
reversers in accordance with Boeing Service
Bulletin 767-78-0063, Revision 2, dated
April 28, 1994.

Note 2: The Boeing service bulletin
references General Electric Service Bulletin
78-135 as an additional source of service
information for accomplishment of the third
locking system on the thrust reversers.
However, the Boeing service bulletin does
not specify the appropriate revision level for
the General Electric service bulletin. The
appropriate revision level for the General
Electric service bulletin to be used in
conjunction with the Boeing service bulletin
is Revision 3, dated August 2, 1994.

(d) Within 4,000 flight hours after
accomplishing the modification required by
paragraph (c) of this AD, or within 4,000
flight hours after the effective date of this AD,
whichever occurs later; and thereafter at
intervals not to exceed 4,000 flight hours;
perform operational checks of the electro-
mechanical brake and the cone brake of the
center drive unit in accordance with
Appendix 1 (including Figure 1) of this AD.

(e) Accomplishment of the modification
and periodic operational checks required by
paragraphs (c) and (d) of this AD constitutes
terminating action for the tests, inspections,

and adjustments required by paragraph (a) of
this AD.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Appendix—Thrust Reverser Electro-
Mechanical Brake and CDU Cone Brake Test

1. General

A. This procedure contains steps to do two
checks:
(1) A check of the holding torque of the
electro-mechanical brake
(2) A check of the holding torque of the
CDU cone brake.

2. Electro-Mechanical Brake and CDU Cone
Brake Torque Check (Fig. 1)

A. Prepare to do the checks:
(1) Open the fan cowl panels.
B. Do a check of the torque of the electro-
mechanical brake:
(1) Do a check of the running torque of the
thrust reverser system:
(a) Manually extend the thrust reverser six
inches and measure the running torque.
(1) Make sure the torque is less than 10
pounds-inches.
(2) Do a check of the elctro-mechanical
brake holding torque:
(a) Make sure the thrust reverser translating
cowl is extended at least one inch.
(b) Make sure the CDU lock handle is
released.
(c) Pull down on the manual release handle
on the electro-mechanical brake until the
handle fully engages the retaining clip.

Note: This will lock the electro-mechanical
brake.

(d) With the manual drive lockout cover
removed from the CDU, install a 1/4-inch
extension tool and dial-type torque
wrench into the drive pad.

Note: You will need a 24-inch extension to
provide adequate clearance for the torque
wrench.

(e) Apply 90 pound-inches of torque to the
system.

(1) The electro-mechanical brake system is
working correctly if the torque is reached
before you turn the wrench 450 degrees
(1-Ya turns).

(2) If the flexshaft turns more than 450
degrees before you reach the specified
torque, you must replace the long
flexshaft between the CDU and the upper
angle gearbox.
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(3) If you do not get 90 pound-inches of
torque, you must replace the electro-
mechanical brake.

(f) Release the torque by turning the
wrench in the opposite direction until
you read zero pound-inches.

(2) If the wrench does not return to within
30 degrees of initial starting point, you
must replace the long flexshaft between
the CDU and upper angle gearbox.

(3) Fully retract the thrust reverser.

C. Do a check of the torque of the CDU cone
brake:

(1) Pull up on the manual release handle
to unlock the electro-mechanical brake.

(2) Pull the manual brake release lever on
the CDU to release the cone brake.

Note: This will release the pre-load tension

that may occur during a stow cycle.

(3) Return the manual brake release lever
to the locked position to engage the cone
brake.

(4) Remove the two bolts that hold the
lockout plate to the CDU and remove the
lockout plate.

(5) Install a ¥a-inch drive and a dial-type
torque wrench into the CDU drive pad.

CAUTION: DO NOT USE MORE THAN
130 POUND-INCHES OF TORQUE WHEN
YOU DO THIS CHECK. EXCESSIVE
TORQUE WILL DAMAGE THE CDU.

(6) Turn the torque wrench to try to

manually extend the translating cowl
until you get at least 15 pound-inches.

Note: The cone brake prevents movement
in the extend direction only. If you try to
measure the holding torque in the retract
direction, you will get a false reading.

(a) If the torque is less than 15 pound-

inches, you must replace the CDU.
D. Return the airplane to its usual condition:

(1) Fully retract the thrust reverser.

(2) Pull down on the manual release
handle on the electro-mechanical brake
until the handle fully engages the
retaining clip.

Note: This will lock the electro-mechanical

brake.

(3) Close the fan cowl panels.

BILLING CODE 4910-13-U
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BILLING CODE 4910-13-C
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Issued in Renton, Washington, on
December 30, 1994.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-306 Filed 1-5-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 94-NM-175-AD]

Airworthiness Directives; McDonnell
Douglas Model MD-11 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas MD-11
series airplanes. This proposal would
require the installation of an electrically
controlled slat system. This proposal is
prompted by numerous incidents of
inadvertent deployment of the slats
while the airplane was in flight at cruise
altitude. The actions specified by the
proposed AD are intended to prevent
inadvertent deployment of the slats
during flight, which could result in an
abrupt pitch up of the airplane and
consequent injury to crew and
passengers; it could also result in
significant vibrations and cause damage
to the elevators.

DATES: Comments must be received by
March 3, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94—-NM—
175-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
McDonnell Douglas Corporation, P.O.
Box 1771, Long Beach, California
90801-1771, Attention: Business Unit
Manager, Technical Administrative
Support, Dept. L51, M.C. 2-98. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, Transport
Airplane Directorate, 3960 Paramount
Boulevard, Lakewood, California.

FOR FURTHER INFORMATION CONTACT:
Wahib Mina, Aerospace Engineer,

Airframe Branch, ANM-120L, Los
Angeles Aircraft Certification Office,
FAA, Transport Airplane Directorate,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (310)
627-5324; fax (310) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 94-NM-175-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-175-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The FAA previously has issued
several AD’s, applicable to McDonnell
Douglas Model MD-11 series airplanes,
whose requirements have addressed the
problems associated with inadvertent
deployment of the slats during flight:

1. AD 92-13-03, amendment 39-8273
(57 FR 27155, June 18, 1992), requires
either modification or replacement of
the flap control module quadrant. That
action was prompted by an incident in
which a flightcrew member
inadvertently bumped the flap/slat
handle, which then placed the handle in

an improper position that allowed the
slats to extend during cruise.

2. AD 92-14-51, amendment 39-8325
(57 FR 38264, August 24, 1992), requires
a one-time inspection of the slat
mechanical input system for proper
clearance and rigging, and adjustment of
the system, if necessary. That action was
prompted by two incidents in which the
slats extended during flight at cruise
altitude because the rigging of the slat
input system was out of tolerance in
three separate places in the extended
position

3. AD 92-26-03, amendment 39-8430
(57 FR 57906, December 8, 1992),
requires installing a cover on the flap/
slat control module quadrant in the
flight compartment. That action was
prompted by an incident in which a
flightcrew member inadvertently
initiated slat deployment by
unintentionally depressing the zero
degree detent gate while the flap/slat
handle was stowed in the retracted
detent and the handle was not in the
proper position within the detent.

4. AD 93-15-03, amendment 39-8649
(58 FR 41421, August 4, 1993), requires
installing a retainer assembly on the
upper pedestal flap/slat control module
guadrant in the flight compartment.
That action was prompted by several
incidents in which flightcrew members
accidentally bumped the flap/slat
handle and the slats deployed during
cruise.

Deployment of the slats during flight
at cruise altitude could result in abrupt
pitch up of the airplane and consequent
injury to crew and passengers; it could
also create significant vibrations and
cause damage to the elevators.

In the preambles to those AD’s, the
FAA stated that the requirements of
each of the AD’s were considered to be
interim action until final action was
identified. The manufacturer had
undertaken a design review of the flap/
slat system of the Model MD-11 in an
effort to positively address the problems
associated with it, and the FAA
indicated that it would consider further
rulemaking once that design review was
completed.

The manufacturer’s design review has
now been completed and the
manufacturer has developed an
electrically controlled slat system.
Installation of this new system will
reduce the possibility of uncommanded
operation of the slats and inadvertent
displacement of the flap/slat handle.
The FAA has determined that the
system positively addresses the unsafe
condition addressed in the previously-
issued AD’s. In light of this, the FAA
has determined that further rulemaking
action is indeed necessary, and this
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proposed AD follows from that
determination.

The FAA has reviewed and approved
McDonnell Douglas MD-11 Service
Bulletin 27-36, Revision 1, dated
December 9, 1994, which describes
procedures for installation of the newly-
designed electrically controlled slat
system. This system involves:

1. modifying and reidentifying the
flap/slat module;

2. removing the slat control cables
and associated pulleys, pushrods, and
spring coupler;

3. modifying the input bellcrank;

4. removing the inboard follow-up
cable, drum, and pushrods to the
outboard valve;

5. removing the auto-slat actuator and
pushrod;

6. replacing the mechanical slat
control valves with electro-mechanical
slat control valves and installing
associated wiring;

7. installing nameplates on the
overhead circuit breaker panel;

8. installing circuit breakers and
nameplates on the avionics circuit
breaker panel,;

9. installing relays at the electrical
and main avionics rack; and

10. installing lightplates on the
pedestal.

Besides its main purpose to reduce
the possibility of uncommanded slat
operation, other benefits of this new
system include greatly simplified flap/
slat operation with reduced handle
force, enhanced protection against
uncontained engine failure, and reduced
aircraft weight.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require installation of an electrically
controlled slat system. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously.

Installation of this new system
necessarily entails removal of the items
that previously were required to be
installed in accordance with AD’s 92—
13-03, 92-14-51, 92-26-03, and 93-15—
03. Therefore, once the installation of
the new system is completed on an
airplane, the requirements of the
previously-issued AD’s are considered
terminated.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that some operators may misunderstand
the legal effect of AD’s on airplanes that
are identified in the applicability
provision of the AD, but that have been
altered or repaired in the area addressed
by the AD. The FAA points out that all

airplanes identified in the applicability
provision of an AD are legally subject to
the AD. If an airplane has been altered
or repaired in the affected area in such
a way as to affect compliance with the
AD, the owner or operator is required to
obtain FAA approval for an alternative
method of compliance with the AD, in
accordance with the paragraph of each
AD that provides for such approvals. A
note has been included to this notice to
clarify this requirement.

There are approximately 124 Model
MD-11 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 43 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 68 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would be supplied by the manufacturer
at no charge to operators. Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $175,440, or $4,080 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

McDonnell Douglas: Docket 94-NM-175-AD.

Applicability: Model MD-11 series
airplanes; as listed in McDonnell Douglas
MD-11 Service Bulletin 27-36, Revision 1,
dated December 9, 1994; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent inadvertent deployment of the
slats during flight, accomplish the following:

(a) Within 24 months after the effective
date of this AD, modify the airplane and
install an electrically controlled slat control
system in accordance with McDonnell
Douglas MD-11 Service Bulletin 27-36,
Revision 1, dated December 9, 1994.

(b) Accomplishment of the actions required
by paragraph (a) of this AD constitutes
terminating action for the requirements of the
following AD’s:

Amend- | Federal Register
AD No. ment No. citation
92-13-03 ....... 39-8273 | (57 FR 27155,
June 18, 1992).
92-14-51 ....... 39-8325 | (57 FR 38264,
Aug. 24, 1992).
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Amend- | Federal Register
AD No. ment No. citation
92-26-03 ....... 39-8430 | (57 FR 57906,
Dec. 8, 1992).
93-15-03 ....... 39-8649 | (58 FR 41421,
Aug. 4, 1993).

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
December 30, 1994.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-308 Filed 1-5-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71
[Airspace Docket No. 94-AGL-36]
Proposed Modification of Class D

Airspace Areas; Detroit, MI, and Alton,
IL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
modify the Class D airspace areas at
Willow Run Airport, Detroit, MI, and St.
Louis Regional Airport, Alton, IL. The
Class D airspace area at Willow Run
Airport, Detroit, MI, would be modified
by lowering the vertical limit of the
Class D airspace area up to but not
including the base altitude of the
overlying Detroit, MI, Class B airspace
area. The Class D airspace area
description at St. Louis Regional
Airport, Alton, IL, would be modified
by excluding that airspace within the
Lambert-St. Louis International Airport,
MO, Class B airspace area. The intended
effect of this proposal is to eliminate
pilot confusion by modifying the
controlled airspace areas at Willow Run
Airport, Detroit, MI, and St. Louis
Regional Airport, Alton, IL.

DATES: Comments must be received on
or before February 20, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 94-AGL-36, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 E. Devon Avenue,
Des Plaines, Illinois. An informal docket
may also be examined during normal
business hours at the Air Traffic
Division, System Management Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Illinois.

FOR FURTHER INFORMATION CONTACT:
Jeffrey L. Griffith, Air Traffic Division,
System Management Branch, AGL-530,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines, Illinois
60018, telephone (708) 294—7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 94—
AGL-36." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA

personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-220, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267—-3485.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
modify the Class D airspace areas at
Willow Run Airport, Detroit, MI, and St.
Louis Regional Airport, Alton, IL. The
Class D airspace area at Willow Run
Airport, Detroit, Ml, would be modified
by lowering the vertical limit of the
class D airspace area up to but not
including the base altitude of the
overlying Detroit, MI, Class B airspace
area. The Class D airspace area
description at St. Louis Regional
Airport, Alton, IL, would be modified
by excluding that airspace within the
Lambert-St. Louis International Airport,
MO, Class B airspace area. Airspace
reclassification, effective September 16,
1993, has necessitated new guidelines
for depicting and describing Class D
airspace areas that underlie Class B
airspace areas. The intended effect of
this proposal is to eliminate pilot
confusion by modifying the controlled
airspace areas at Willow Run Airport,
Detroit, MI, and St. Louis Regional
Airport, Alton, IL.

The coordinates for this airspace
docket are based on North American
Datum 83. Class D airspace designations
are published in Paragraph 5000 of FAA
Order 7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designations
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
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and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only effect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[Amended]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

[Amended]

Paragraph 5000 General

* * * * *

AGL MI D Detroit, MI [Revised]

Detroit, Willow Run Airport, Ml
(Lat. 42°14'16" N., long 83°31'50" W.)
That airspace extending upward from the
surface to but not including 3,000 feet MSL
within a 4.4-mile radius of Willow Run
Airport.

* * * * *

AGL IL D Alton, IL [Revised]

Alton, St. Louis Regional Airport, IL

(Lat. 38°53'25" N., long. 90°02'45" W.)

That airspace extending upward from the
surface to and including 3,000 feet MSL
within a 4.2-mile radius of the St. Louis
Regional Airport, excluding that airspace
within the Lambert-St. Louis International
Airport, MO, Class B airspace area. This
Class D airspace is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
dates and times will thereafter be
continuously published in the Airport/
Facility Directory.

* * * * *

Issued in Des Plaines, Illinois on December
22,1994,

Maureen Woods,

Acting Manager, Air Traffic Division.
[FR Doc. 95-364 Filed 1-5-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 94-AAL-10]
Proposed Amendment to Class E
Airspace; Cordova, AK

AGENCY: Federal Aviation
Administration [FAA], DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
modify the Class E airspace area at
Cordova, AK, to accommodate Visual
Rules (VFR) traffic in the Cordova area,
landing and departing from the Cordova
Muni (CKU) airport located about 10
miles west of Merle K. “Mudhole”
Smith (CDV) airport. Due to terrain
limitations, VFR traffic must pass
through the northern portion of the
Cordova Class E surface area. When the
Class E surface area is below basic VFR
and Special Visual Flight Rule (SVFR)
operations are being conducted,
numerous delays are experienced. The
area will be depicted on aeronautical
charts to provide a reference for pilots
operating under VFR.

DATES: Comments must be received on
or before February 13, 1995.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Airspace & System Management Branch,
AAL-530, Federal Aviation
Administration, Docket No. 94-AAL—-
10, 222 West 7th Avenue, #14,
Anchorage, AK, 99513-7587.

The official docket may be examined
in the Office of the Assistant Chief
Counsel for the Alaskan Region at the
same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
Robert C. Durand, AAL-531, 222 West
7th Avenue #14, Anchorage, AK, 99513—
7587; telephone: (907) 271-5898.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments

are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 94—-AAL-10.”
The postcard will be date/time stamped
and returned to the commenter. All
communications received on or before
the closing date for comments will be
considered before asking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Auvailability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
System Management Branch, AAL-530,
222 West 7th Avenue, 114, Anchorage,
AK, 99513-7587 or by calling (907)
271-5898. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedures.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
provide required controlled airspace for
Instrument Flight Rules (IFR)
procedures at the Merle K. “Mudhole”
Smith Airport and allow Visual Flight
Rules (VFR) aircraft to proceed through
the northern portion of the current
Cordova Class E surface area. The
reduction in Class E surface area will
segregate aircraft operating under VFR
conditions from aircraft operating under
IFR procedures. The area would be
depicted on appropriate aeronautical
charts thereby enabling pilots to
circumnavigate the area or otherwise
comply with IFR procedures. Class E
airspace designations for surface areas
of an airport are published in paragraph
6002 of FAA Order 7400.9B, dated July
18, 1994, and effective September 16,
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1994, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involved an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[Amended]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6002—Class E Airspace Areas
Designated As a Surface Area For An
Airport.

* * * * *

AAL AK E2 Cordova, AK [Revised]

Cordova, Merle K. (MUDHOLE) Smith
Airport, AK

(Lat. 60°29'31" N, long. 145°28'39" W)
Glacier River NDB

(Lat. 60°29'56" N, long. 145°28'28" W)

Within a 4.1-mile radius of the Merle K.
(MUDHOLE) Smith Airport and within 2.1
miles each side of the 222° bearing from the

Glacier River NDB extending from the 4.1-
mile radius to 10 miles southwest of the
airport within 2.2 miles each side of the 142°
bearing from the NDB extending from the 4.1-
mile radius to 10.4 miles southeast of the
airport; excluding that airspace north of a
line from lat. 60°32'48""N, long. 145°34'06"'W;
to lat. 60°31'00"N, long. 145°20'00"'W.

* * * *

Issued in Anchorage, AK, on December 20,
1994.

Willis C. Nelson,

Manager, Air Traffic Division, Alaskan
Region.

[FR Doc. 95-365 Filed 1-5-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 94-AWA-5]

Proposed Modification of the
Birmingham Municipal, AL, Huntsville
International-Carl T. Jones Field, AL,
Columbia Metropolitan, SC, and
Chattanooga Lovell Field, TN, Class C
Airspace Areas and Proposed
Establishment of the Huntsville
International-Carl T. Jones Field, AL,
and Chattanooga Lovell Field, TN,
Class E Airspace Areas

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
modify the Class C airspace areas at
Birmingham Municipal, AL, Huntsville
International-Carl T. Jones Field, AL,
Columbia Metropolitan, SC, and
Chattanooga Lovell Field, TN, Airports.
This proposed action would correct the
name of the Birmingham Municipal
Airport to Birmingham International
Airport, and modify the Columbia
Metropolitan, SC, airspace designation
to reflect continuous operation and
availability of services, therein. The
effective hours of the Huntsville
International-Carl T. Jones Field, AL,
and Chattanooga Lovell Field, TN, Class
C airspace areas would be amended to
coincide with the associated radar
approach control facility’s hours of
operation. Class C airspace areas are
predicated on an operational air traffic
control tower (ATCT) serviced by a
radar approach control facility. This
proposal would not change the
designated boundaries or altitudes of
these Class C airspace areas. In addition,
this notice proposes to establish Class E
airspace at Chattanooga Lovell Field,
TN, and Huntsville International-Carl T.
Jones Field, AL, Airports when the
associated radar approach control
facility is not in operation.

DATES: Comments must be received on
or before January 23, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Chief Counsel, Attention: Rules Docket
[AGC-200], Airspace Docket No. 94—
AWA-5, 800 Independence Avenue,
SW., Washington, DC 20591.

The official docket may be examined
in the Rules Docket, Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington DC,
weekdays, except Federal holidays,
between 8:30 a.m. and 5:00 p.m.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
Patricia P. Crawford, Airspace and
Obstruction Evaluation Branch (ATP—
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591, telephone: (202)
267-9255.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped, postcard on which the
following statement is made:
“Comments to Airspace Docket No. 94—
AWA-5."" The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket both
before and after the closing date for
comments. A report summarizing each
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substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-220, 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3485.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A that describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
modify the Class C airspace areas at
Birmingham Municipal, AL, Huntsville
International-Carl T. Jones Field, AL,
Columbia Metropolitan, SC, and
Chattanooga Lovell Field, TN, Airports.
This proposed action would correct the
name of the Birmingham Municipal
Airport to Birmingham International
Airport, and modify the Columbia
Metropolitan, SC, airspace designation
to reflect continuous operation and
availability of services, therein. The
effective hours of the Huntsville
International-Carl T. Jones Field, AL,
and Chattanooga Lovell Field, TN, Class
C airspace areas would be amended to
coincide with the associated radar
approach control facility’s hours of
operation. Class C airspace areas are
predicated on an operational ATCT
serviced by a radar approach control
facility. This proposal would not change
the designated boundaries or altitudes
of these Class C airspace areas. In
addition, this notice proposes to
establish Class E airspace at
Chattanooga Lovell Field, TN, and
Huntsville International-Carl T. Jones
Field, AL, Airports when the associated
radar approach control facility is not in
operation. Class C and Class E airspace
designations are published in
paragraphs 4000 and 6002 respectively,
of FAA Order 7400.9B dated July 18,
1994, and effective September 16, 1994,
which is incorporated by reference in 14
CFR 71.1. The Class C and Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations that need frequent and

routine amendments to keep them
operationally current. It, therefore—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959~
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

[Amended]

Paragraph 4000—Subpart C-Class C Airspace

* * * * *

ASO AL C Birmingham International
Airport, AL [Revised]
Birmingham International Airport, AL

(Lat. 33°33'50" N., long. 86°45'16" W.)

That airspace extending upward from the
surface to and including 4,600 feet MSL
within a 5-mile radius of the Birmingham
International Airport, and that airspace
extending upward from 2,400 feet MSL to
4,600 feet MSL within a 10-mile radius of
Birmingham International Airport from the
343° bearing from the airport clockwise to the
231° bearing from the airport, and that
airspace extending upward from 1,900 feet
MSL to 4,600 feet MSL within a 10-mile
radius of the airport from the 231° bearing
from the airport clockwise to the 343° bearing
from the airport.
* * * * *

ASO AL C Huntsville International-Carl T.
Jones Field, AL [Revised]

Huntsville International-Carl T. Jones Field,
AL

(Lat. 34°38'25" N., long. 86°46'23"" W.)
Redstone Army Air Field

(Lat. 34°40'43" N., long. 86°41'05"" W.)

That airspace within a 5-mile radius of the
Huntsville International-Carl T. Jones Field
extending upward from the surface to and
including 4,600 feet MSL, excluding that
airspace within a 1-mile radius of the
Redstone Army Air Field; and that airspace
within a 10-mile radius of the airport from
the 015° bearing from the airport clockwise
to the 145° bearing from the airport extending
upward from 2,400 feet MSL to and
including 4,600 feet MSL; and that airspace
within a 10-mile radius of the airport from
the 145° bearing from the airport clockwise
to the 015° bearing from the airport extending
upward from 2,000 feet MSL to and
including 4,600 feet MSL. All airspace
contained within Restricted Areas R—2104A,
R—-2104B, and R—2104C is excluded from this
Class C airspace area when they are active.
This Class C airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will continuously be published
in the Airport/Facility Directory.

* * * * *

ASO SC C Columbia Metropolitan Airport,
SC [Revised]

Columbia Metropolitan Airport, SC

(Lat. 33°56'26" N., long. 81°07'09" W.)
Columbia Owens Downtown Airport

(Lat. 33°58'15" N., long. 80°59'44"" W.)

That airspace extending upward from the
surface to and including 4,200 feet MSL
within a 5-mile radius of the Columbia
Metropolitan Airport excluding that airspace
within a 2-mile radius of the Columbia
Owens Downtown Airport; and that airspace
extending upward from 2,000 feet MSL to
4,200 feet MSL within a 10-mile radius of the
Columbia Metropolitan Airport from the 004°
bearing from the airport clockwise to the 094°
bearing from the airport, and that airspace
extending upward from 1,800 feet MSL to
4,200 feet MSL within a 10-mile radius of the
airport from the 094° bearing from the airport
clockwise to the 004° bearing from the
airport.
* * * * *

ASO TN C Chattanooga, Lovell Field, TN
[Revised]

Chattanooga, Lovell Field, TN

(Lat. 35°02'07"" N., long. 85°12'14" W.)

That airspace within a 5-mile radius of
Lovell Field, extending upward from the
surface to and including 4,700 feet MSL; and
that airspace within a 10-mile radius of the
airport from the 350° bearing from the airport
clockwise to the 058° bearing from the airport
extending upward from 2,200 feet MSL to
and including 4,700 feet MSL; and that
airspace within a 10-mile radius of the
airport from the 058° bearing from the airport
clockwise to the 234° bearing from the airport
extending upward from 2,600 feet MSL to
and including 4,700 feet MSL; and that
airspace within a 10-mile radius of the
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airport from the 234° bearing from the airport
clockwise to the 350° bearing from the airport
extending upward from 3,300 feet MSL to
and including 4,700 feet MSL. This Class C
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

* * * * *

Paragraph 6002—Class E Airspace Areas
Designated as a Surface Area for an Airport
* * * * *

ASO AL E2 Huntsville, AL [New]

Huntsville International-Carl T. Jones Field,
AL

(Lat. 34°38'25" N., long. 86°46'23"" W.)
Redstone Army Air Field

(Lat. 34°40'43" N., long. 86°41'05" W.)

Within a 5-mile radius of the Huntsville
International-Carl T. Jones Field Airport,
excluding that airspace within a 1-mile
radius of the Redstone Army Air Field. This
Class E airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

ASO TN E2 Chattanooga, Lovell Field, TN

[New]

Chattanooga, Lovell Field, TN

(Lat. 35°02'07" N., long. 85°12'14" W.)
Within a 5-mile radius of Lovell Field. This

Class E airspace area is effective during the

specific dates and times established in

advance by a Notice to Airmen. The effective

date and time will thereafter be continuously

published in the Airport/Facility Directory.

* * * * *

Issued in Washington, DC, on December
28, 1994.

Harold W. Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 95-357 Filed 1-5-95, 8:45am]
BILLING CODE 4910-13-P

14 CFR Part 71

[Airspace Docket No. 93-AEA-02]
Proposed Modification of Class E
Airspace; Dunkirk, NY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to revise
Class E Airspace in the vicinity of
Dunkirk, NY, to provide additional
controlled airspace for aircraft
operations conducted under instrument
flight rules (IFR) to and from the Angola
Airport, NY. Airspace reclassification,
in effect as of September 16, 1993, has
discontinued the use of the term
“transition area,” and certain controlled

airspace areas designated from 700 feet
above the surface of the earth are now
Class E airspace.

DATES: Comments must be received on
or before February 1, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to: Michael
Sammartino, Manager, System
Management Branch, AEA-530, Docket
No. 93—AEA-02, F.A.A. Eastern Region,
Fitzgerald Federal Building No. 111,
John F. Kennedy Int’l Airport, Jamaica,
NY 11430.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, AEA-7, at the same address.

An informal docket may also be
examined during normal business hours
in the Office of the Manager, System
Management Branch, Air Traffic
Division, at the address shown above.
FOR FURTHER INFORMATION CONTACT:
Frank Jordan, Designated Airspace
Specialist, System Management Branch,
AEA-530, F.A.A. Eastern Region,
Fitzgerald Federal Building No. 111,
John F. Kennedy International Airport,
Jamaica, NY 11430; telephone: (718)
553-0857.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 93—
ARA-02". The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket both
before and after the closing date for
comments. A report summarizing each

substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Office of
the Assistant Chief Council, AEA-7,
F.A.A. Eastern Region, Fitzgerald
Federal Building No. 111, John F.
Kennedy International Airport, Jamaica,
NY 11430. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish additional Class E Airspace for
IFR aircraft operations in the vicinity of
Dunkirk, NY. Airspace reclassification,
in effect as of September 16, 1993, has
discontinued the use of the term
“Transition Area,” and certain
controlled airspace areas extending
upward from 700 feet above the surface
of the earth are now Class E airspace.
The coordinates for this airspace docket
are based on North American Datum 83.
Class E airspace areas extending upward
from 700 feet above the surface of the
earth are published in Paragraph 6005 of
FAA Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that, when
promulgated, this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

[Amended]

Paragraph 6005—Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * * * *

AEA NY TA Dunkirk, NY [Revised]

Chautauqua County/Dunkirk Airport,
Dunkirk, NY

(Lat. 42°29'36"'N., long. 79°16'19"W.)
Dunkirk VORTAC, NY

(Lat. 42°29'26"'N., long. 79°16'27"W.)
Angola Airport, NY

(Lat. 42°39'37""N., long. 78°59'28"W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of the Chautauqua County/Dunkirk
Airport and within an 11.8-mile radius of the
Chautauqua County/Dunkirk Airport
extending clockwise from a 022° to a 232°
bearing from the Chautauqua County/
Dunkirk Airport and within a 6.3-mile radius
of the Angola Airport and that airspace
within 5.3 miles northwest of the 051°(T)
058°(M) radial of the Dunkirk VORTAC and
within 5.3 miles northwest of the 231°(T)
238°(M), extending southwest along said
radials from the 6.3-mile radius to 9.9 miles
southwest of the VORTAC.

* * * * *

Issued in Jamaica, New York, on December
20, 1994.

John S. Walker,

Manager, Air Traffic Division.

[FR Doc. 95-366 Filed 1-5-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 73
[Airspace Docket No. 94-AWP-15]
Proposed Establishment of Restricted

Area R-2311, Yuma Proving Ground,
Yuma, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
establish Restricted Area R-2311, Yuma
Proving Ground, Yuma, AZ, to replace
the Controlled Firing Area (CFA) now in
use near Yuma, AZ. The proposal is in
support of the U.S. Army weapons and
ammunition acceptance testing mission
being relocated from Jefferson Proving
Ground, IN.

DATES: Comments must be received on
or before February 15, 1995.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager, Air
Traffic Division, AWP-500, Docket No.
94-AWP-15, Federal Aviation
Administration, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
CA 90009.

The official docket may be examined
in the Rules Docket, Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, DC,
weekdays, except Federal holidays,
between 8:30 a.m. and 5:00 p.m.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
James R. Robinson, Military Operations
Program Office (ATM-420), Office of
Air Traffic System Management, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, D.C. 20591, telephone:
(202) 493-4050.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, environmental,
economic, and energy-related aspects of
the proposal. Communications should
identify the airspace docket number and
be submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit

with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“*Comments to Airspace Docket No. 94—
AWP-15."" The postcard will be date/
time stamped and returned to the
commenter. Send comments on
environmental and land use aspects to:
Commander, U.S. Army, Yuma Proving
Ground, Attn: STEYP-ES, (Mr. Lance
Vander Zyl), Yuma, AZ 85365-9107. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of comments received. All
comments submitted will be available
for examination in the Rules Docket
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM'’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA—220, 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3485.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 73 of the Federal
Aviation Regulations (14 CFR part 73) to
establish Restricted Area, R—2311, Yuma
Proving Ground, Yuma, AZ. The
proposed new restricted area would be
within the lateral boundaries of the
existing KOFA South CFA and would
extend from the surface to 3,500 feet
mean sea level (MSL). The times of use
would be identical to the existing KOFA
South CFA, sunrise to sunset, Monday—
Saturday; other times by NOTAM. The
closure of Jefferson Proving Ground, IN,
and the subsequent move of the
munitions testing function to Yuma
Proving Ground has created a need for
uninterrupted use of this airspace to
support the U.S. Army test and
evaluation command mission. These
activities can not be fully
accommodated on existing ranges
located at Yuma Proving Ground. The
restrictions and limitations on CFA
activity are not amenable to the type of
activity required for munitions
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production acceptance testing. The
proposed restricted area would provide
improved capabilities for the
ammunition acceptance testing program
and mine testing facility activities. The
proposed restricted area would be joint
use. When not being utilized by Yuma
Proving Ground, it would be released to
the controlling agency, Yuma Approach
Control. The coordinates for this
airspace docket are based on North
American Datum 83. Section 73.23 of
part 73 of the Federal Aviation
Regulations was republished in FAA
Order 7400.8B dated March 9, 1994.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

An environmental impact statement
(EIS) concerning the proposal has been
prepared by the U.S. Army. The FAA
will review the EIS prior to an FAA
final decision on the proposal. The
results of the review will be addressed
in any subsequent rulemaking action.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
The Proposed Amendment
In consideration of the foregoing, the
Federal Aviation Administration

proposes to amend 14 CFR part 73 as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510, 1522; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389; 49 U.S.C. 106(g);
14 CFR 11.69.

2. Section 73.23 is amended as
follows:

§73.23 [Amended]

R-2311 Yuma Proving Ground, Yuma, AZ
[New]

Boundaries. Beginning at lat. 32°46'48" N.,
long. 114°19'16" W.; to lat. 32°51'20" N.,
long. 114°19'04" W.; to lat. 32°51'53" N.,
long. 114°03'40" W.; to lat. 32°46'48"" N.,
long. 114°03'51" W.;
to the point of beginning.

Altitudes. Surface to 3,500 feet MSL.
Time of designation. Sunrise to sunset,
Monday-Saturday; other times by NOTAM.

Controlling Agency. Yuma Approach
Control.

Using Agency. U.S. Army, Commanding
Officer, Yuma Proving Ground, Yuma, AZ.

Issued in Washington, DC, on December
21, 1994.

Harold W. Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 95-367 Filed 1-5-95, 8:45am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[INTL-933-86]
RIN 1545-AL 98

Computation of Foreign Taxes Deemed
Paid Under Section 902 Pursuant to a
Pooling Mechanism for Undistributed
Earnings and Foreign Taxes

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed income tax regulations
relating to the computation of foreign
taxes deemed paid under section 902.
Changes to the applicable law were
made by the Tax Reform Act of 1986
and by the Technical and Miscellaneous
Revenue Act of 1988 (TAMRA). These
regulations would provide guidance
needed to comply with these changes
and affect foreign corporations and their
United States corporate shareholders.
DATES: Comments and requests for a
public hearing must be received by
April 6, 1995.

ADDRESSES: Send submissions to:
CC:DOM:CORP:T:R (INTL—933-86),
room 5228, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, D.C. 20044. In the
alternative, submissions may be hand
delivered to: CC:DOM:CORP:T:R (INTL-
933-86), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue NW, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Caren S.

Shein (202) 622-3850, or Kristine K.
Schlaman (202) 622-3840.

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act (44 U.S.C.
3504(h)). Comments on the collection of
information should be sent to the Office
of Management and Budget, Attention:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attention: IRS Reports
Clearance Officer PC:FP, Washington,
DC 20224.

The collection of information
requirement in this regulation is in
§1.902-1(e). This information is
required by the IRS to implement
section 902 as amended by the Tax
Reform Act of 1986. This information
will be used by law enforcement
authorities with respect to the
enforcement of Federal laws. The likely
respondents are businesses or other for-
profit institutions.

Estimated total annual reporting burden:

225,520 hours.

Estimated total annual burden per
respondent: 112.76 hours.

Estimated number of respondents: 2000.

Estimated annual frequency of response:
one.

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) under
section 902 of the Internal Revenue
Code of 1986. These amendments are
proposed to conform the regulations to
section 1202(a) of the Tax Reform Act of
1986 (Pub. L. 99-514, 100 Stat. 1085),
and to section 1012(b) of the Technical
and Miscellaneous Revenue Act of 1988
(TAMRA) (Pub. L. 100-647, 102 Stat.
3242).

Proposed Effective Dates

These regulations are proposed to be
effective for taxable years beginning
after December 31, 1986.

Explanation of Provisions
Section 1.902-1

Section 902 provides a mechanism by
which foreign income taxes paid by a
foreign corporation are deemed paid by
a domestic corporate shareholder
owning at least 10 percent of the voting
stock of the foreign corporation.
Paragraphs (a) (1) through (12) of
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§1.902-1 provide definitions applicable
for purposes of section 902 and
§§1.902-1 and 1.902-2.

Paragraph (a)(1) defines a domestic
shareholder that is eligible for the
section 902 credit as a domestic
corporation that owns directly at least
10 percent of the voting stock of a
foreign corporation at the time it
receives a dividend.

Revenue Ruling 71-141, 1971-1 C.B.
211, allows two 50 percent domestic
corporate general partners of a domestic
general partnership to claim a credit for
taxes deemed paid under section 902 for
foreign taxes paid by a foreign
corporation in which the partnership
owned 40 percent of the voting stock.
The Internal Revenue Service is
considering under what other
circumstances a section 902 credit with
respect to stock held by a partnership or
other pass-through entity should flow
through to a domestic corporation. The
Service requests comments on whether
the holding of Rev. Rul. 71-141 should
be expanded to allow taxes paid by a
foreign corporation to be considered
deemed paid by domestic corporations
that are partners in domestic limited
partnerships or foreign partnerships,
shareholders in limited liability
companies, and beneficiaries of
domestic or foreign trusts and estates or
interest holders in other pass-through
entities. The comments should address
how the Service would administer any
proposed expansion of the revenue
ruling to allow deemed paid credits
through other pass-through entities.

Paragraphs (a) (2) through (6) define
the ownership requirements that must
be met before foreign income taxes of a
first-, second-, or third-tier foreign
corporation will be deemed paid by an
upper-tier foreign corporation or a
domestic shareholder.

Paragraph (a)(7) defines foreign
income taxes as those creditable under
sections 901 and 903. Paragraph (a)(8)
defines post-1986 foreign income taxes
generally as foreign income taxes paid,
accrued, or deemed paid for the current
year and any foreign income taxes paid,
accrued, or deemed paid in prior taxable
years beginning after December 31,
1986, to the extent the foreign taxes
were not paid or deemed paid on
earnings previously distributed to or
otherwise included in the income of a
shareholder.

Paragraph (a)(9) defines post-1986
undistributed earnings generally as the
amount of earnings and profits
accumulated by a foreign corporation in
taxable years beginning after December
31, 1986, determined as of the close of
the taxable year in which a dividend is
distributed. Post-1986 undistributed

earnings are not reduced by dividend
distributions and deemed inclusions in
the current year but are reduced by
dividend distributions and deemed
inclusions in prior post-1986 taxable
years.

Paragraph (a)(10) defines pre-1987
accumulated profits as earnings and
profits accumulated in taxable years
beginning before January 1, 1987, and in
later years if the special effective date of
paragraph (a)(13) applies. Paragraph
(2)(13) provides a special effective date
applicable when the 10-percent
ownership requirements of section
902(c)(3)(B) and paragraphs (a) (1)
through (4) are first met with respect to
a foreign corporation in a taxable year
of the foreign corporation beginning
after December 31, 1986. For post-1986
years prior to the first year in which the
ownership requirements of section
902(c)(3)(B) are met, foreign taxes
deemed paid must be computed under
the rules of section 902 as in effect prior
to the Tax Reform Act of 1986. See
section 902(c)(6).

The proposed regulations specify that
both post-1986 undistributed earnings
and pre-1987 accumulated profits
include a foreign corporation’s entire
earnings and profits. Further, for both
post-1986 undistributed earnings and
pre-1987 accumulated profits that are
distributed in a taxable year beginning
after December 31, 1986, the proposed
regulations state that special allocations
of accumulated profits and taxes to
particular shareholders, whether
required or permitted under foreign law
or an agreement among the
shareholders, will be disregarded. See
paragraphs (a)(9)(iv) and (a)(10)(ii).

The intent of the proposed regulations
is to reverse the Tax Court’s decision in
Vulcan v. Commissioner, 96 T.C. 410
(1991), affd. per curiam 959 F.2d 973
(11th Cir. 1992), for distributions in
taxable years beginning after December
31, 1986, out of pre-1987 accumulated
profits. In addition, the regulations are
intended to make clear that the decision
in Vulcan is not applicable to
distributions out of post-1986
undistributed earnings.

In Vulcan, the Tax Court held that the
term “accumulated profits” as used in
the denominator of the section 902
deemed paid credit fraction prior to the
Tax Reform Act of 1986 does not
necessarily mean all of a foreign
corporation’s accumulated profits. The
Tax Court concluded that the pre-1987
statute and regulations under section
902 were unclear and based its decision
on what it viewed as the policy behind
section 902. The pre-Tax Reform Act of
1986 version of section 902 described
the creditable foreign tax as that levied

“‘on or with respect to the accumulated
profits of the foreign corporation from
which such dividends were paid.” The
Tax Court in Vulcan read this language
as linking *“‘accumulated profits” to the
foreign tax paid by the subsidiary and,
based in part on this reading, computed
the section 902 credit using only the
amount of accumulated profits on
which the foreign tax was levied.

Contrary to the Tax Court’s analysis,
the term “accumulated profits” as used
in pre-1987 section 902 generally is
equated with, and determined in
accordance with, United States tax
principles relating to pre-tax earnings
and profits. See United States v.
Goodyear Tire and Rubber Company,
493 U.S. 132, 139 (1989). Earnings and
profits are a measure of a corporation’s
ability to pay dividends. They generally
are determined at the corporate level
and include all income earned by the
corporation, whether or not all or any
portion of the income is subject to tax.
The “‘on or with respect to” language on
which the Tax Court focused simply
reflects the annual nature of the section
902 credit calculation prior to 1986, and
does not permit or require the
computation of the deemed paid credit
using less than all of the foreign
corporation’s accumulated profits.

The 1986 Act changes to section
902(a) eliminated the language the Tax
Court relied on in Vulcan to link the
taxes to be credited to the particular
profits on which they were paid. See
H.R. Rep. (Conf.) 841, 99th Cong., 2d
Sess. 11-589 (1986). As amended in
1986, section 902 simply defines the
pool of creditable taxes as ““‘any income,
war profits, or excess profits taxes paid
by the foreign corporation’ to the
foreign taxing authority. See section
902(c)(4). The proposed regulations
make clear that Vulcan does not apply
for years to which the pooling rules of
new section 902 apply.

The proposed regulations would
reverse Vulcan for distributions out of
pre-1987 accumulated profits in post-
1986 taxable years. The Vulcan reversal
for distributions out of pre-1987
accumulated profits thus will have a
continuing impact in post-1986 years.
The Internal Revenue Service published
this position in Rev. Rul. 87-14, 1987—
1 C.B. 181. Thus, taxpayers had notice
of the rule prior to the issuance of these
proposed regulations.

Paragraph (a)(10)(iii) provides that
foreign income taxes of a particular year
with pre-1987 accumulated profits must
be reduced by the amount of foreign
income taxes deemed paid on a
distribution or inclusion out of pre-1987
accumulated profits of that year. Foreign
income taxes paid or accrued on or with
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respect to pre-1987 accumulated profits
must be translated into United States
dollars under the rules in effect prior to
the effective date of the Tax Reform Act
of 1986. See The Bon Ami Company v.
Commissioner, 39 B.T.A. 825 (1939).

Paragraph (b)(1) provides rules for
computing the foreign income taxes
deemed paid by a domestic shareholder,
first-tier corporation or second-tier
corporation for any taxable year in
which a domestic shareholder receives
a dividend from a first-tier corporation
paid out of post-1986 undistributed
earnings, or an upper-tier corporation
receives a dividend from a lower-tier
corporation paid out of post-1986
undistributed earnings.

Paragraph (b)(2) provides rules for
allocating dividends to post-1986
undistributed earnings and pre-1987
accumulated profits when a foreign
corporation pays a dividend out of both
post-1986 undistributed earnings and
pre-1987 accumulated profits and out of
more than one pre-1987 taxable year.
Paragraph (b)(3) provides that the
amount of foreign taxes deemed paid on
a dividend out of pre-1987 accumulated
profits must be computed under section
902 as in effect prior to the effective
date of the Tax Reform Act of 1986.

Paragraph (b)(4) provides that if a
foreign corporation makes a distribution
out of current earnings and profits that
is treated as a dividend under section
316(a)(2) in a taxable year in which the
corporation has a deficit in post-1986
undistributed earnings and the sum of
current plus accumulated earnings and
profits is zero or less than zero, then no
foreign income taxes shall be deemed
paid with respect to the dividend. See
S. Rep. No. 313, 99th Cong., 2d Sess.
321 (1986). The dividend reduces post-
1986 undistributed earnings and
accumulated earnings and profits.

Paragraph (c) provides special rules
applicable in computing foreign taxes
deemed paid by a domestic shareholder
or upper-tier corporation. Paragraph
(c)(1) provides that foreign taxes
deemed paid must be computed
separately for dividends received from
each foreign corporation. Further, if a
domestic shareholder receives a
dividend from a first-tier corporation
and in the same taxable year the first-
tier corporation receives a dividend
from one or more lower-tier
corporations, then foreign taxes deemed
paid are computed by starting at the
lowest tier and working upward.

Paragraph (c)(2) requires a domestic
shareholder to include in gross income
as a dividend under section 78 all
foreign taxes deemed paid for the
taxable year. Foreign corporations are
not required to include foreign taxes

deemed paid in gross income under
section 78.

Paragraph (c)(9) incorporates the rules
of section 905(c) to determine the effect
of a section 482 adjustment on post-
1986 undistributed earnings and post-
1986 foreign income taxes. In general,
section 905(c) and the regulations under
that section require a reduction in the
pool of creditable foreign income taxes
when a taxpayer fails to exhaust its
administrative remedies to obtain a
refund of foreign income taxes paid
following a section 482 adjustment. See
also Rev. Rul. 92-74, 1992-2 C.B. 156.

Paragraph (d) provides rules relating
to the computation of foreign taxes
deemed paid with respect to dividends
from controlled foreign corporations.
Generally, dividend distributions are
treated as made pro rata out of a
controlled foreign corporation’s
earnings in each section 904(d) separate
category. Section 1.904-5(d). Paragraph
(d)(3)(i) provides that dividends
distributed out of earnings accumulated
before a foreign corporation became a
controlled foreign corporation are
treated as dividends from a
noncontrolled section 902 corporation,
whether the earnings are post-1986
undistributed earnings or pre-1987
accumulated profits.

Pursuant to a grant of regulatory
authority in section 904(d)(2)(E)(i), and
consistent with proposed amendments
to §1.904-4(g)(3), paragraph (d)(3)(ii)
generally limits the application of the
Technical and Miscellaneous Revenue
Act of 1988 amendment of section
904(d)(2)(E)(i) (restricting look-through
treatment on dividends out of pre-
acquisition earnings of a controlled
foreign corporation) to U.S.
shareholders that acquire more than
90% voting stock ownership in an
existing controlled foreign corporation
(including both U.S. shareholders who
previously owned no voting stock in the
controlled foreign corporation and U.S.
shareholders that previously owned less
than 10% of the controlled foreign
corporation’s voting stock). A U.S.
shareholder that acquires more than
90% ownership of a controlled foreign
corporation’s voting stock must begin a
new set of post-1986 undistributed
earnings and post-1986 foreign income
taxes pools on the first day of the first
taxable year in which it owns more than
90% of the voting stock. Earnings
attributable to the pre-acquisition period
are treated as post-1986 undistributed
earnings or pre-1987 accumulated
profits of a noncontrolled section 902
corporation. Distributions will be
deemed to come first out of the post-
acquisition earnings pools to the extent

thereof, and then out of pre-acquisition
earnings.

A U.S. shareholder that acquires stock
resulting in ownership of 90% or less of
an existing controlled foreign
corporation’s voting stock is entitled to
look-through treatment on dividends
paid out of pre-acquisition earnings of
the controlled foreign corporation. The
shareholder need not start new pools of
earnings and taxes as a result of its
acquisition of voting stock of the
controlled foreign corporation.

Paragraph (e) describes the
information a domestic shareholder
must furnish with respect to foreign
income taxes for which it claims a
deemed paid credit.

Paragraph (f) provides examples
illustrating the rules of § 1.902-1, and
paragraph (g) provides that § 1.902—-1
applies to distributions in and after a
foreign corporation’s first taxable year
beginning on or after January 1, 1987.

Section 1.902-2

Section 1.902-2 provides rules for
computing foreign taxes deemed paid
when there are deficits in post-1986
undistributed earnings or pre-1987
accumulated profits (determined under
section 902) of a foreign corporation.
Paragraph (a)(1) provides that if there is
a deficit in post-1986 undistributed
earnings of a first-, second-, or third-
tier corporation and the corporation
makes a distribution to shareholders,
then the deficit shall be carried back to
the most recent pre-effective date
taxable year of the first-, second-, or
third-tier corporation with positive
accumulated profits determined under
section 902. The amount carried back
will be removed from post-1986
undistributed earnings, but any foreign
income taxes paid with respect to those
earnings will not be carried back to a
taxable year beginning before January 1,
1987 (or a later year if the special
effective date of § 1.902-1(a)(13)
applies) and will not be removed from
post-1986 foreign income taxes.

Paragraph (b)(1) provides that if there
is a deficit in accumulated profits
determined under section 902 of a
first-, second-, or third-tier corporation
as of the end of its last pre-effective date
taxable year, that deficit must be carried
forward to the first taxable year of the
foreign corporation beginning after
December 31, 1986, or later if the
special effective date of §1.902-1(a)(13)
applies. The deficit carried forward is
included in and reduces post-1986
undistributed earnings. Foreign income
taxes paid with respect to pre-effective
date years are not carried forward.

Paragraph (b)(2) makes clear that if a
corporation has a deficit in section 902
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accumulated profits at the end of its last
pre-effective date year, then absent an
adjustment that restores earnings to a
pre-effective date taxable year (for
example, a refund of foreign taxes) the
corporation will never be able to pay a
dividend out of pre-effective date
earnings and profits, and thus will not
be able to claim a credit for taxes
deemed paid under section 902 for any
foreign income taxes remaining in pre-
effective date years.

The regulations redesignate 8§ 1.902—
1 and 1.902-2 of the existing final
regulations as 8§ 1.902-3 and 1.902—4,
respectively, and make conforming
amendments to those regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Request for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments that are submitted
timely (preferably a signed original and
eight (8) copies) to the IRS. All
comments will be available for public
inspection and copying. A public
hearing may be scheduled if requested
in writing by a person that timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place for the hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is Caren Silver
Shein of the Office of Associate Chief
Counsel (International), within the
Office of Chief Counsel, IRS. However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * * Section
1.902-1 also issued under 26 U.S.C.
902(c)(7). Section 1.902-2 also issued under
26 U.S.C. 902(c)(7). * * *

881.902-1 and 1.902-2
§§1.902-3 and 1.902—4]
Par. 2. Sections 1.902-1 and 1.902-2
are redesignated 88 1.902—-3 and 1.902—
4, respectively.
Par. 3. Sections 1.902-0, 1.902-1 and
1.902-2 are added to read as follows:

[Redesignated

§1.902-0 Outline of regulations provisions
for section 902.

This section lists the provisions under
section 902.

§1.902-1 Credit for domestic corporate
shareholder of a foreign corporation for

foreign income taxes paid by the foreign
corporation.

(a) Definitions and special effective date.

(1) Domestic shareholder.

(2) First-tier corporation.

(3) Second-tier corporation.

(4) Third-tier corporation.

(5) Example.

(6) Upper- and lower-tier corporations.

(7) Foreign income taxes.

(8) Post-1986 foreign income taxes.

(i) In general.

(ii) Distributions out of earnings and profits
accumulated by a lower-tier corporation
in its taxable years beginning before
January 1, 1987, and included in the
gross income of an upper-tier
corporation in its taxable year beginning
after December 31, 1986.

(iii) Foreign income taxes paid or accrued
with respect to high withholding tax
interest.

(9) Post-1986 undistributed earnings.

(i) In general.

(ii) Distributions out of earnings and profits
accumulated by a lower-tier corporation
in its taxable years beginning before
January 1, 1987, and included in the
gross income of an upper-tier
corporation in its taxable year beginning
after December 31, 1986.

(iii) Reduction for foreign income taxes
paid or accrued.

(iv) Special allocations.

(10) Pre-1987 accumulated profits.

(i) Definition.

(ii) Computation of pre-1987 accumulated
profits.

(iii) Foreign income taxes attributable to
pre-1987 accumulated profits.

(11) Dividend.

(12) Dividend received.

(13) Special effective date.

(i) Rule.

(i) Example.

(b) Computation of foreign income taxes
deemed paid by a domestic shareholder,
first-tier corporation, and second- tier
corporation.

(1) General rule.

(2) Allocation rule for dividends
attributable to post-1986 undistributed
earnings and pre-1987 accumulated
profits.

(i) Portion of dividend out of post-1986
undistributed earnings.

(i) Portion of dividend out of pre-1987
accumulated profits.

(3) Dividends paid out of pre-1987
accumulated profits.

(4) Deficits in accumulated earnings and
profits.

(5) Examples.

(c) Special rules.

(1) Separate computations required for
dividends from each first-tier and lower-
tier corporation.

(i) Rule.

(i) Example.

(2) Section 78 gross-up.

(i) Foreign income taxes deemed paid by a
domestic shareholder.

(ii) Foreign income taxes deemed paid by
an upper-tier corporation.

(iii) Example.

(3) Creditable foreign income taxes.

(4) Foreign mineral income.

(5) Foreign taxes paid or accrued in
connection with the purchase or sale of
certain oil and gas.

(6) Foreign oil and gas extraction income.

(7) United States shareholders of controlled
foreign corporations.

(8) Credit for foreign taxes deemed paid in
a section 304 transaction.

(9) Effect of section 482 adjustments on
post-1986 foreign income taxes and post-
1986 undistributed earnings.

(d) Dividends from controlled foreign
corporations.

(1) General rule.

(2) Look-through.

(i) Dividends.

(it) Coordination with section 960.

(3) Special rules.

(i) Dividends distributed out of earnings
accumulated before a controlled foreign
corporation became a controlled foreign
corporation.

(i1) Dividend distributions out of earnings
and profits for a year during which a
shareholder that is currently a more-
than-90-percent United States
shareholder of a controlled foreign
corporation was not a United States
shareholder of the controlled foreign
corporation.

(iii) Intra-group acquisitions.

(iv) Ordering rule.

(v) Examples.

(e) Information to be furnished.

(f) Examples.

(9) Effective date.
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§1.902-2 Treatment of deficits in post-
1986 undistributed earnings and pre-1987
accumulated profits of a first-, second-, or
third-tier corporation for purposes of
computing an amount of foreign taxes
deemed paid §1.902-1.

(a) Carryback of deficits in post-1986
undistributed earnings of a first-,
second-, or third-tier corporation to pre-
effective date taxable years.

(1) Rule.
(2) Examples.

(b) Carryforward of deficits in pre-1987
accumulated profits of a first-,
second-, or third-tier corporation to post-
1986 undistributed earnings for purposes
of section 902.

(1) General rule.
(2) Effect of pre-effective date deficit.
(3) Examples.

§1.902-3 Credit for domestic corporate
shareholder of a foreign corporation for
foreign income taxes paid with respect to
accumulated profits of taxable years of the
foreign corporation beginning before
January 1, 1987.

(a) Definitions.

(1) Domestic shareholder.
(2) First-tier corporation.
(3) Second-tier corporation.
(4) Third-tier corporation.
(5) Foreign income taxes.
(6) Dividend.

(7) Dividend received.

(b) Domestic shareholder owning stock in a

first-tier corporation.

(1) In general.

(2) Amount of foreign taxes deemed paid
by a domestic shareholder.

(c) First-tier corporation owning stock in a
second-tier corporation.

(1) In general.
(2) Amount of foreign taxes deemed paid
by a first-tier corporation.

(d) Second-tier corporation owning stock in
a third-tier corporation.

(1) In general.
(2) Amount of foreign taxes deemed paid
by a second-tier corporation.

(e) Determination of accumulated profits of a
foreign corporation.

(f) Taxes paid on or with respect to
accumulated profits of a foreign
corporation.

(9) Determination of earnings and profits of
a foreign corporation.

(1) Taxable year to which section 963 does
not apply.

(2) Taxable year to which section 963
applies.

(3) Time and manner of making choice.

(4) Determination by district director.

(h) Source of income from first-tier
corporation and country to which tax is
deemed paid.

(1) Source of income.
(2) Country to which taxes deemed paid.

(i) United Kingdom income taxes paid with
respect to royalties.

() Information to be furnished.

(k) Hlustrations.

() Effective date.

§1.902-4 Rules for distributions
attributable to accumulated profits for
taxable years in which a first-tier
corporation was a less developed country
corporation.

(a) In general.

(b) Combined distributions.

(c) Distributions of a first-tier corporation
attributable to certain distributions from
second- or third-tier corporations.

(d) Ilustrations.

§1.902-1 Credit for domestic corporate
shareholder of a foreign corporation for

foreign income taxes paid by the foreign
corporation.

(a) Definitions and special effective
date. For purposes of section 902 and
881.902-1 and 1.902-2, the definitions
provided in paragraphs (a) (1) through
(12) of this section and the special
effective date of paragraph (a)(13) of this
section apply.

(1) Domestic shareholder. In the case
of dividends received by a domestic
corporation from a foreign corporation
after December 31, 1986, the term
domestic shareholder means a domestic
corporation, other than an S corporation
as defined in section 1361(a), that owns
directly at least 10 percent of the voting
stock of the foreign corporation at the
time the domestic corporation receives
a dividend from that foreign
corporation.

(2) First-tier corporation. In the case of
dividends received by a domestic
shareholder from a foreign corporation
in a taxable year beginning after
December 31, 1986, the term first-tier
corporation means a foreign
corporation, at least 10 percent of the
voting stock of which is owned by a
domestic shareholder at the time the
domestic shareholder receives a
dividend from that foreign corporation.
The term first-tier corporation also
means a DISC or former DISC, but only
with respect to dividends from the DISC
or former DISC that are treated under
sections 861(a)(2)(D) and 862(a)(2) as
income from sources without the United
States.

(3) Second-tier corporation. In the
case of dividends paid to a first-tier
corporation by a foreign corporation in
a taxable year beginning after December
31, 1986, the foreign corporation is a
second-tier corporation if, at the time a
first-tier corporation receives a dividend
from that foreign corporation, the first-
tier corporation owns at least 10 percent
of the foreign corporation’s voting stock
and the product of the following equals
at least 5 percent—

(i) The percentage of voting stock

owned by the domestic shareholder in
the first-tier corporation; multiplied by

(i) The percentage of voting stock
owned by the first-tier corporation in
the second-tier corporation.

(4) Third-tier corporation. In the case
of dividends paid to a second-tier
corporation by a foreign corporation in
a taxable year beginning after December
31, 1986, a foreign corporation is a
third-tier corporation if, at the time a
second-tier corporation receives a
dividend from that foreign corporation,
the second-tier corporation owns at least
10 percent of the foreign corporation’s
voting stock and the product of the
following equals at least 5 percent—

(i) The percentage of voting stock
owned by the domestic shareholder in
the first-tier corporation; multiplied by

(ii) The percentage of voting stock
owned by the first-tier corporation in
the second-tier corporation; multiplied
by

(iii) The percentage of voting stock
owned by the second-tier corporation in
the third-tier corporation.

(5) Example. The following example
illustrates the ownership requirements
of paragraphs (a)(1) through (4) of this
section.

Example. (i) Domestic corporation M owns
30 percent of the voting stock of foreign
corporation A on January 1, 1991, and for all
periods thereafter. Corporation A owns 40
percent of the voting stock of foreign
corporation B on January 1, 1991, and
continues to own that stock until June 1,
1991, when Corporation A sells its stock in
Corporation B. Both Corporation A and
Corporation B use the calendar year as the
taxable year. Corporation B pays a dividend
out of its post-1986 undistributed earnings to
Corporation A, which Corporation A receives
on February 16, 1991. Corporation A pays a
dividend out of its post-1986 undistributed
earnings to Corporation M, which
Corporation M receives on January 20, 1992.
Corporation M uses a fiscal year ending on
June 30 as the taxable year.

(ii) On February 16, 1991, when
Corporation B pays a dividend to Corporation
A, Corporation M satisfies the 10- percent
stock ownership requirement of paragraphs
(@)(1) and (a)(2) of this section with respect
to Corporation A. Therefore, Corporation A is
a first-tier corporation within the meaning of
paragraph (a)(2) of this section and
Corporation M is a domestic shareholder of
Corporation A within the meaning of
paragraph (a)(1) of this section. Also on
February 16, 1991, Corporation B is a second-
tier corporation within the meaning of
paragraph (a)(3) of this section because
Corporation A owns at least 10 percent of its
voting stock, and the percentage of voting
stock owned by Corporation M in
Corporation A on February 16, 1991 (30
percent) multiplied by the percentage of
voting stock owned by Corporation A in
Corporation B on February 16, 1991 (40
percent) equals 12 percent. Corporation A
shall be deemed to have paid foreign income
taxes of Corporation B with respect to the
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dividend received from Corporation B on
February 16, 1991.

(iii) On January 20, 1992, Corporation M
satisfies the 10-percent stock ownership
requirement of paragraphs (a)(1) and (2) of
this section with respect to Corporation A.
Therefore, Corporation A is a first-tier
corporation within the meaning of paragraph
(a)(2) of this section and Corporation M is a
domestic shareholder within the meaning of
paragraph (a)(1) of this section. Accordingly,
for its taxable year ending on June 30, 1992,
Corporation M is deemed to have paid a
portion of the post-1986 foreign income taxes
paid, accrued, or deemed to be paid, by
Corporation A. Those taxes will include taxes
paid by Corporation B that were deemed paid
by Corporation A with respect to the
dividend paid by Corporation B to
Corporation A on February 16, 1991, even
though Corporation B is no longer a second-
tier corporation with respect to Corporations
A and M on January 20, 1992, and has not
been a second-tier corporation with respect
to Corporations A and M at any time during
the taxable years of Corporations A and M
that include January 20, 1992.

(6) Upper- and lower-tier
corporations. In the case of a third-tier
corporation, the term upper-tier
corporation means a first- or second-tier
corporation. In the case of a second-tier
corporation, the term upper-tier
corporation means a first-tier
corporation. In the case of a first-tier
corporation, the term lower-tier
corporation means a second- or third-
tier corporation. In the case of a second-
tier corporation, the term lower-tier
corporation means a third- tier
corporation.

(7) Foreign income taxes. The term
foreign income taxes means income, war
profits, and excess profits taxes as
defined in § 1.901-2(a), and taxes
included in the term income, war
profits, and excess profits taxes by
reason of section 903, that are imposed
by a foreign country or a possession of
the United States, including any such
taxes deemed paid by a foreign
corporation under this section. Foreign
income, war profits, and excess profits
taxes shall not include amounts
excluded from the definition of those
taxes pursuant to section 901 and the
regulations under that section. See also
paragraphs (c) (4) and (5) of this section
(concerning foreign taxes paid with
respect to foreign mineral income and in
connection with the purchase or sale of
oil and gas).

(8) Post-1986 foreign income taxes—
(i) In general. Except as provided in
paragraphs (a)(10) and (13) of this
section, the term post-1986 foreign
income taxes of a foreign corporation
means the sum of the foreign income
taxes paid, accrued, or deemed paid in
the taxable year of the foreign
corporation in which it distributes a

dividend, and the foreign income taxes
paid, accrued, or deemed paid in the
foreign corporation’s prior taxable years
beginning after December 31, 1986, to
the extent the foreign taxes were not
paid or deemed paid by the foreign
corporation on or with respect to
earnings that in prior taxable years were
distributed to or otherwise included in
the income of a foreign or domestic
shareholder, for example under sections
304, 367(b), 551, 951(a), 1248, or 1293
(whether or not the shareholder is
deemed to have paid the foreign taxes).
Thus, if a dividend is paid by a foreign
corporation to a United States person
that is not a domestic shareholder, or to
a foreign person that is not a first- or
second-tier corporation, then although
no foreign income taxes shall be deemed
paid under section 902 with respect to
that dividend, foreign income taxes that
would have been deemed paid had
section 902 applied shall be removed
from post-1986 foreign income taxes. In
the case of a foreign corporation the
foreign income taxes of which are
determined based on an accounting
period of less than one year, the term
year means that accounting period. See
sections 441(b)(3) and 443.

(ii) Distributions out of earnings and
profits accumulated by a lower-tier
corporation in its taxable years
beginning before January 1, 1987, and
included in the gross income of an
upper-tier corporation in its taxable
year beginning after December 31, 1986.
Post-1986 foreign income taxes shall
include foreign income taxes that are
deemed paid by an upper-tier
corporation with respect to distributions
from a lower-tier corporation out of non-
previously taxed pre-1987 accumulated
profits, as defined in paragraph (a)(10)
of this section, that are received by an
upper-tier corporation in any taxable
year of the upper-tier corporation
beginning after December 31, 1986,
provided the upper-tier corporation’s
earnings and profits in that year are
included in its post-1986 undistributed
earnings under paragraph (a)(9) of the
section. Foreign income taxes deemed
paid with respect to a distribution of
pre-1987 accumulated profits shall be
translated from the functional currency
of the lower-tier corporation into dollars
at the spot exchange rate in effect on the
date of the distribution. To determine
the character of the earnings and profits
and associated taxes for foreign tax
credit limitation purposes, see section
904 and § 1.904-7(a).

(iii) Foreign income taxes paid or
accrued with respect to high
withholding tax interest. Post-1986
foreign income taxes shall not include
foreign income taxes paid or accrued by

a noncontrolled section 902 corporation
(as defined in section 904(d)(2)(E)(i))
with respect to high withholding tax
interest (as defined in section
904(d)(2)(B)) to the extent the foreign
tax rate imposed on such interest
exceeds 5 percent. See section
904(d)(2)(E)(ii) and § 1.904-4(g)(2)(iii).
The reduction in foreign income taxes
paid or accrued by the amount of tax in
excess of 5 percent imposed on high
withholding tax interest income must be
computed in functional currency before
foreign income taxes are translated into
U.S. dollars and included in post-1986
foreign income taxes.

(9) Post-1986 undistributed
earnings—(i) In general. Except as
provided in paragraphs (a) (10) and (13)
of this section, the term post-1986
undistributed earnings means the
amount of the earnings and profits of a
foreign corporation (computed in
accordance with sections 964(a) and
986) accumulated in taxable years of the
foreign corporation beginning after
December 31, 1986, determined as of the
close of the taxable year of the foreign
corporation in which it distributes a
dividend. Post-1986 undistributed
earnings shall not be reduced by reason
of any earnings distributed or otherwise
included in income, for example, under
section 304, 367(b), 551, 951(a), 1248, or
1293, during the taxable year. Post-1986
undistributed earnings shall be reduced
by the amount of earnings distributed or
amounts otherwise included in income
in prior taxable years beginning after
December 31, 1986 (whether or not the
shareholder is deemed to have paid any
foreign taxes). For rules on carrybacks
and carryforwards of deficits and their
effect on post-1986 undistributed
earnings, see §1.902-2. In the case of a
foreign corporation the foreign income
taxes of which are computed based on
an accounting period of less than one
year, the term year means that
accounting period. See sections
441(b)(3) and 443.

(ii) Distributions out of earnings and
profits accumulated by a lower-tier
corporation in its taxable years
beginning before January 1, 1987, and
included in the gross income of an
upper-tier corporation in its taxable
year beginning after December 31, 1986.
Distributions by a lower-tier corporation
out of non-previously taxed pre-1987
accumulated profits, as defined in
paragraph (a)(10) of this section, that are
received by an upper-tier corporation in
any taxable year of the upper-tier
corporation beginning after December
31, 1986, shall be treated as post-1986
undistributed earnings of the upper-tier
corporation, provided the upper-tier
corporation’s earnings and profits for
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that year are included in its post-1986
undistributed earnings under paragraph
(2)(9)(i) of this section. To determine the
character of the earnings and profits and
associated taxes for foreign tax credit
limitation purposes, see section 904 and
§1.904-7(a).

(iii) Reduction for foreign income
taxes paid or accrued. In computing
post-1986 undistributed earnings,
earnings and profits shall be reduced by
foreign income taxes paid or accrued
regardless of whether the taxes are
creditable. Thus, earnings and profits
shall be reduced by foreign income
taxes paid with respect to high
withholding tax interest even though a
portion of the taxes is not creditable
pursuant to section 904(d)(2)(E)(ii) and
is not included in post-1986 foreign
income taxes under paragraph (a)(7)(iii)
of this section. Earnings and profits of
an upper-tier corporation, however,
shall not be reduced by foreign income
taxes paid by a lower-tier corporation
and deemed to have been paid by the
upper-tier corporation.

(iv) Special allocations. Post-1986
undistributed earnings is the total
amount of the earnings of the
corporation determined at the corporate
level. Special allocations of earnings
and taxes to particular shareholders,
whether required or permitted by
foreign law or a shareholder agreement,
shall be disregarded. If, however, there
is an agreement to pay dividends only
out of earnings in the separate categories
for passive or high withholding tax
interest income, then only taxes
imposed on passive or high withholding
tax interest earnings shall be treated as
related to the dividend. See §1.904—
6(a)(2). ) ]

(10) Pre-1987 accumulated profits—(i)
Definition. The term pre-1987
accumulated profits means the amount
of the earnings and profits of a foreign
corporation computed in accordance
with section 902 and attributable to its
taxable years beginning before January
1, 1987. If the special effective date of
paragraph (a)(13) of this section applies,
pre-1987 accumulated profits also
includes any earnings and profits
(computed in accordance with sections
964(a) and 986) attributable to the
foreign corporation’s taxable years
beginning after December 31, 1986, but
before the first day of the first taxable
year of the foreign corporation in which
the ownership requirements of section
902(c)(3)(B) and paragraphs (a) (1)
through (4) of this section are met with
respect to that corporation.

(i) Computation of pre-1987
accumulated profits. Pre-1987
accumulated profits must be computed
under United States principles

governing the computation of earnings
and profits. Pre-1987 accumulated
profits are determined at the corporate
level. Special allocations of
accumulated profits and taxes to
particular shareholders with respect to
distributions of pre-1987 accumulated
profits in taxable years beginning after
December 31, 1986, whether required or
permitted by foreign law or a
shareholder agreement, shall be
disregarded. Pre-1987 accumulated
profits of a particular year shall be
reduced by amounts distributed from
those accumulated profits or otherwise
included in income from those
accumulated profits, for example, under
sections 304, 367(b), 551, 951(a), 1248,
or 1293. If a deficit in post-1986
undistributed earnings is carried back to
offset pre-1987 accumulated profits, pre-
1987 accumulated profits of a particular
taxable year shall be reduced by the
amount of the deficit carried back to
that year. See § 1.902-2. The amount of
a distribution out of pre-1987
accumulated profits, and the amount of
foreign income taxes deemed paid
under section 902, shall be determined
and translated into United States dollars
by applying the law as in effect prior to
the effective date of the Tax Reform Act
of 1986. See §§1.902-3, 1.902—4, and
1.964-1.

(iii) Foreign income taxes attributable
to pre-1987 accumulated profits. The
term pre-1987 foreign income taxes
means any foreign income taxes paid,
accrued or deemed paid on or with
respect to pre-1987 accumulated profits.
Pre-1987 foreign income taxes of a
particular year shall be reduced by the
amount of taxes paid or deemed paid on
or with respect to a distribution or
inclusion out of pre-1987 accumulated
profits of that year, and by the amount
of taxes that would have been deemed
paid had section 902 applied to a
distribution or inclusion with respect to
a person not eligible for a section 902
credit. Foreign income taxes deemed
paid with respect to a distribution of
pre-1987 accumulated profits shall be
translated from the functional currency
of the distributing corporation into
United States dollars at the spot
exchange rate in effect on the date of the
distribution.

(11) Dividend. For purposes of section
902, the definition of the term dividend
in section 316 and the regulations under
that section applies. The term dividend
also includes deemed dividends under
sections 304, 367(b), 551, and 1248, but
not deemed inclusions under sections
951(a) and 1293.

(12) Dividend received. A dividend
shall be considered received for
purposes of section 902 when the cash

or other property is unqualifiedly made
subject to the demands of the
distributee. See §1.301-1(b). A
dividend also is considered received for
purposes of section 902 when it is
deemed received under section 304,
367(b), 551, or 1248.

(13) Special effective date—(i) Rule. If
the first day on which the ownership
requirements of section 902(c)(3)(B) and
paragraphs (a)(1) through (4) of this
section are met with respect to a foreign
corporation, without regard to whether
a dividend is distributed, is in a taxable
year of the foreign corporation
beginning after December 31, 1986,
then—

(A) The post-1986 undistributed
earnings and post-1986 foreign income
taxes of the foreign corporation shall be
determined by taking into account only
taxable years beginning on and after the
first day of the first taxable year of the
foreign corporation in which the
ownership requirements are met,
including subsequent taxable years in
which the ownership requirements of
section 902(c)(3)(B) and paragraphs
(2)(1) through (4) of this section are not
met; and

(B) Earnings and profits accumulated
prior to the first day of the first taxable
year of the foreign corporation in which
the ownership requirements of section
902(c)(3)(B) and paragraphs (a)(1)
through (4) of this section are met shall
be considered pre-1987 accumulated
profits.

(i) Example. The following example
illustrates the special effective date
rules of this paragraph (a)(13):

Example. As of December 31, 1991, and
since its incorporation, foreign corporation A
has owned 100 percent of the stock of foreign
corporation B. Corporation B is not a
controlled foreign corporation. Corporation B
uses the calendar year as its taxable year, and
its functional currency is the u. Assume 1u
equals $1 at all relevant times. On April 1,
1992, Corporation B pays a 200u dividend to
Corporation A and the ownership
requirements of section 902(c)(3)(B) and
paragraphs (a)(1) through (4) of this section
are not met at that time. On July 1, 1992,
domestic corporation M purchases 10 percent
of the Corporation B stock from Corporation
A and, for the first time, Corporation B meets
the ownership requirements of section
902(c)(3)(B) and paragraph (a)(2) of this
section. Corporation M uses the calendar year
as its taxable year. Corporation B does not
distribute any dividends to Corporation M
during 1992. For its taxable year ending
December 31, 1992, Corporation B has 500u
of earnings and profits (after foreign taxes but
before taking into account the 200u
distribution to Corporation A) and pays 100u
of foreign income taxes that is equal to $100.
Pursuant to paragraph (a)(13)(i) of this
section, Corporation B’s post-1986
undistributed earnings and post-1986 foreign
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income taxes will include earnings and
profits and foreign income taxes attributable
to Corporation B’s entire 1992 taxable year
and all taxable years thereafter. Thus, the
April 1, 1992, dividend to Corporation A will
reduce post-1986 undistributed earnings to
300u (500u—-200u) under paragraph (a)(9)(i)
of this section. The foreign income taxes
attributable to the amount distributed as a
dividend to Corporation A will not be
creditable because Corporation A is not a
domestic shareholder. Post-1986 foreign
income taxes, however, will be reduced by
the amount of foreign taxes attributable to the
dividend. Thus, as of the beginning of 1993,
Corporation B has $60 ($100 — [$100 x 40%
(200u/500u)]) of post-1986 foreign income
taxes. See paragraphs (a)(8)(i) and (b)(1) of
this section.

(b) Computation of foreign income
taxes deemed paid by a domestic
shareholder, first-tier corporation, and
second-tier corporation—(1) General
rule. If a foreign corporation pays a

Foreign income taxes deemed
paid by domestic shareholder =
(or upper-tier corporation)

dividend in any taxable year out of post-
1986 undistributed earnings to a
shareholder that is a domestic
shareholder or an upper-tier corporation
at the time it receives the dividend, the
recipient shall be deemed to have paid
the same proportion of any post-1986
foreign income taxes paid, accrued or
deemed paid by the distributing
corporation on or with respect to post-
1986 undistributed earnings which the
amount of the dividend out of post-1986
undistributed earnings (determined
without regard to the gross-up under
section 78) bears to the amount of the
distributing corporation’s post-1986
undistributed earnings. An upper-tier
corporation shall not be entitled to
compute an amount of foreign taxes
deemed paid on a dividend from a
lower-tier corporation, however, unless
the ownership requirements of

paragraphs (a)(1) through (4) of this
section are met at each tier at the time
the upper-tier corporation receives the
dividend. Foreign income taxes deemed
paid by a domestic shareholder or an
upper-tier corporation must be
computed under the following formula:

(2) Allocation rule for dividends
attributable to post-1986 undistributed
earnings and pre-1987 accumulated
profits—(i) Portion of dividend out of
post-1986 undistributed earnings.
Dividends will be deemed to be paid
first out of post-1986 undistributed
earnings to the extent thereof. If
dividends exceed post-1986
undistributed earnings and dividends
are paid to more than one shareholder,
then the dividend to each shareholder
shall be deemed to be paid pro rata out
of post-1986 undistributed earnings,
computed as follows:

Post-1986 foreign income taxes Dividend paid to domestic shareholder (or

of first-tier corporation x
(or lower-tier corporation)

upper-tier corporation) by first-tier
corporation (or lower-tier corporation)

Post-1986 undistributed earnings of first-tier corporation

(ii) Portion of dividend out of pre-
1987 accumulated profits. After the
portion of the dividend attributable to
post-1986 undistributed earnings is
determined under paragraph (b)(2)(i) of
this section, the remainder of the
dividend received by a shareholder is
attributable to pre-1987 accumulated

Portion of Dividend to a Shareholder Attributable to _
Post-1986 Undistributed Earnings

(or lower-tier corporation)

profits to the extent thereof. That part of
the dividend attributable to pre-1987
accumulated profits will be treated as
paid first from the most recently
accumulated earnings and profits. See
§1.902-3. If dividends paid out of pre-
1987 accumulated profits are
attributable to more than one pre-1987

Post-1986 9
~ Undistributed Earnings ~ Sharehol der

taxable year and are paid to more than
one shareholder, then the dividend to
each shareholder attributable to
earnings and profits accumulated in a
particular pre-1987 taxable year shall be
deemed to be paid pro rata out of
accumulated profits of that taxable year,
computed as follows:

Dividend to

Portion of Dividend to a Shareholder Attributable to

Total Dividends Paid To all Shareholders

_ Dividend Paid Out of Pre1987 Accumulated Profits _ Dividend to

Accumulated Profits of a Particular Pre1987 Taxable Year ~ with Respect to the Particular Pre:1987 Taxable Year * Sharehol der

(3) Dividends paid out of pre-1987
accumulated profits. If dividends are
paid by a first-tier corporation or a
lower-tier corporation out of pre-1987
accumulated profits, the domestic
shareholder or upper-tier corporation
that receives the dividends shall be
deemed to have paid foreign income
taxes to the extent provided under
section 902 and the regulations
thereunder as in effect prior to the
effective date of the Tax Reform Act of
1986. See paragraphs (a)(10) and (13) of
this section and 8§ 1.902-3 and 1.902—
4,

Total Dividends Paid to all Shareholders

(4) Deficits in accumulated earnings
and profits. No foreign income taxes
shall be deemed paid with respect to a
distribution from a foreign corporation
out of current earnings and profits that
is treated as a dividend under section
316(a)(2) if, as of the end of the taxable
year in which the dividend is paid or
accrued, the corporation has zero or a
deficit in post-1986 undistributed
earnings and the sum of current plus
accumulated earnings and profits is zero
or less than zero. The dividend shall
reduce post-1986 undistributed earnings
and accumulated earnings and profits.

(5) Examples. The following examples
illustrate the rules of this paragraph (b).

Example 1. Domestic corporation M owns
100 percent of foreign corporation A. Both
Corporation M and Corporation A use the
calendar year as the taxable year, and
Corporation A uses the u as its functional
currency. Assume that 1u equals $1 at all
relevant times. All of Corporation A’s pre-
1987 accumulated profits and post-1986
undistributed earnings are non-subpart F
general limitation earnings and profits under
section 904(d)(1)(l). As of December 31, 1992,
Corporation A has 100u of post-1986
undistributed earnings and $40 of post-1986
foreign income taxes. For its 1986 taxable
year, Corporation A has accumulated profits
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of 200u (net of foreign taxes) and paid 60u
of foreign income taxes on those earnings. In
1992, Corporation A distributes 150u to
Corporation M. Corporation A has 100u of
post-1986 undistributed earnings and the
dividend, therefore, is treated as paid out of
post-1986 undistributed earnings to the
extent of 100u. The first 100u distribution is
from post-1986 undistributed earnings, and,
because the distribution exhausts those
earnings, Corporation M is deemed to have
paid the entire amount of post-1986 foreign
income taxes of Corporation A ($40). The
remaining 50u dividend is treated as a
dividend out of 1986 accumulated profits
under paragraph (b)(2) of this section.
Corporation M is deemed to have paid $15
(60ux50u/200u, translated at the appropriate
exchange rates) of Corporation A’s foreign
income taxes for 1986. As of January 1, 1993,
Corporation A’s post-1986 undistributed
earnings and post-1986 foreign income taxes
are 0. Corporation A has 150u of
accumulated profits and 45u of foreign
income taxes remaining in 1986.

Example 2. Domestic corporation M
(incorporated on January 1, 1987) owns 100
percent of foreign corporation A
(incorporated on January 1, 1987). Both
Corporation M and Corporation A use the
calendar year as the taxable year, and
Corporation A uses the u as its functional
currency. Assume that 1u equals $1 at all
relevant times. Corporation A has no pre-
1987 accumulated profits. All of Corporation
A’s post-1986 undistributed earnings are
non-subpart F general limitation earnings
and profits under section 904(d)(1)(I). On
January 1, 1992, Corporation A has a deficit
in accumulated earnings and profits and a
deficit in post-1986 undistributed earnings of
(200u). No foreign taxes have been paid with
respect to post-1986 undistributed earnings.
During 1992, Corporation A earns 100u (net
of foreign taxes), pays $40 of foreign taxes on
those earnings and distributes 50u to
Corporation M. As of the end of 1992,
Corporation A has a deficit of (100u) ((200u)
post-1986 undistributed earnings + 100u
current earnings and profits) in post-1986
undistributed earnings. Corporation A,
however, has current earnings and profits of
100u. Therefore, the 50u distribution is
treated as a dividend in its entirety under
section 316(a)(2). Under paragraph (b)(4) of
this section, Corporation M is not deemed to
have paid any of the foreign taxes paid by
Corporation A because post-1986
undistributed earnings and the sum of
current plus accumulated earnings and
profits are (100u). The dividend reduces both
post-1986 undistributed earnings and
accumulated earnings and profits. Therefore,
as of January 1, 1993, Corporation A’s post-
1986 undistributed earnings are (150u) and
its accumulated earnings and profits are
(150u). Corporation A’s post-1986 foreign
income taxes at the start of 1993 are $40.

(c) Special rules—(1) Separate
computations required for dividends
from each first-tier and lower-tier
corporation—(i) Rule. If in a taxable
year dividends are received by a
domestic shareholder or an upper-tier
corporation from two or more first-tier

corporations or two or more lower-tier
corporations, the foreign income taxes
deemed paid by the domestic
shareholder or the upper-tier
corporation under section 902 (a) and
(b) and paragraph (b) of this section
shall be computed separately with
respect to the dividends received from
each first-tier corporation or lower-tier
corporation. If a domestic shareholder
receives dividend distributions from
one or more first-tier corporations and
in the same taxable year the first-tier
corporation receives dividends from one
or more lower-tier corporations, then
the amount of foreign income taxes
deemed paid shall be computed by
starting with the lowest-tier corporation
and working upward.

(ii) Example. The following example
illustrates the application of this
paragraph (c)(1):

Example. P, a domestic corporation, owns
40 percent of the voting stock of foreign
corporation S. S owns 30 percent of the
voting stock of foreign corporation T, and 30
percent of the voting stock of foreign
corporation U. Neither S, T, nor U is a
controlled foreign corporation. P, S, T and U
all use the calendar year as their taxable year.
In 1993, T and U both pay dividends to S and
S pays a dividend to P. To compute foreign
taxes deemed paid, paragraph (c)(1) of this
section requires P to start with the lowest tier
corporations and to compute foreign taxes
deemed paid separately for dividends from
each first-tier and lower-tier corporation.
Thus, S first will compute foreign taxes
deemed paid separately on its dividends
from T and U. The deemed paid taxes will
be added to S’s post-1986 foreign income
taxes, and the dividends will be added to S’s
post-1986 undistributed earnings. Next, P
will compute foreign taxes deemed paid with
respect to the dividend from S. This
computation will take into account the taxes
paid by T and U and deemed paid by S.

(2) Section 78 gross-up—(i) Foreign
income taxes deemed paid by a
domestic shareholder. Except as
provided in section 960(b) and the
regulations under that section (relating
to amounts excluded from gross income
under section 959(b)), any foreign
income taxes deemed paid by a
domestic shareholder in any taxable
year under section 902(a) and paragraph
(b) of this section shall be included in
the gross income of the domestic
shareholder for the year as a dividend
under section 78. Amounts included in
gross income under section 78 shall, for
purposes of section 904, be deemed to
be derived from sources within the
United States to the extent the earnings
and profits on which the taxes were
paid are treated under section 904(g) as
United States source earnings and
profits. Section 1.904-5(m)(6). Amounts
included in gross income under section

78 shall be treated for purposes of
section 904 as income in a separate
category to the extent that the foreign
income taxes were allocated and
apportioned to income in that separate
category. See section 904(d)(3)(G) and
§1.904-6(b)(3).

(ii) Foreign income taxes deemed paid
by an upper-tier corporation. Foreign
income taxes deemed paid by an upper-
tier corporation on a distribution from a
lower-tier corporation are not included
in the earnings and profits of the upper-
tier corporation. For purposes of section
904, foreign income taxes shall be
allocated and apportioned to income in
a separate category to the extent those
taxes were allocated to the earnings and
profits of the lower-tier corporation in
that separate category. See section
904(d)(3)(G) and § 1.904—-6(b)(3). To the
extent that section 904(g) treats the
earnings of the lower-tier corporation on
which those foreign income taxes were
paid as United States source earnings
and profits, the foreign income taxes
deemed paid by the upper-tier
corporation on the distribution from the
lower-tier corporation shall be treated as
attributable to United States source
earnings and profits. See section 904(g)
and §1.904-5(m)(6).

(iii) Example. The following example
illustrates the rules of this paragraph
(©)(2):

Example. P, a domestic corporation, owns
100 percent of the voting stock of controlled
foreign corporation S. Corporations P and S
use the calendar year as their taxable year,
and S uses the u as its functional currency.
Assume that 1u equals $1 at all relevant
times. As of January 1, 1992, S has -0- post-
1986 undistributed earnings and -0- post-
1986 foreign income taxes. In 1992, S earns
150u of non-subpart F general limitation
income net of foreign taxes and pays 60u of
foreign income taxes. As of the end of 1992,
but before dividend payments, S has 150u of
post-1986 undistributed earnings and $60 of
post-1986 foreign income taxes. Assume that
50u of S’s earnings for 1992 are from United
States sources. S pays P a dividend of 75u
which P receives in 1992. Under § 1.904—
5(m)(4), one-third of the dividend, or 25u
(75ux50u/150u), is United States source
income to P. P computes foreign taxes
deemed paid on the dividend under
paragraph (b)(1) of this section of $30
($60x50%[75u/150u]) and includes that
amount in gross income under section 78 as
a dividend. Because 25u of the 75u dividend
is United States source income to P, $10
($30x%33.33%[25u/75u]) of the section 78
dividend will be treated as United States
source income to P under this paragraph
(©)(2).

(3) Creditable foreign income taxes.
The amount of creditable foreign
income taxes under section 901 shall
include, subject to the limitations and
conditions of sections 902 and 904,
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foreign income taxes actually paid and
deemed paid by a domestic shareholder
that receives a dividend from a first-tier
corporation. Foreign income taxes
deemed paid by a domestic shareholder
under paragraph (b) of this section shall
be deemed paid by the domestic
shareholder only for purposes of
computing the foreign tax credit
allowed under section 901.

(4) Foreign mineral income. Certain
foreign income, war profits and excess
profits taxes paid or accrued with
respect to foreign mineral income will
not be considered foreign income taxes
for purposes of section 902. See section
901(e) and §1.901-3.

(5) Foreign taxes paid or accrued in
connection with the purchase or sale of
certain oil and gas. Certain income, war
profits, or excess profits taxes paid or
accrued to a foreign country in
connection with the purchase and sale
of oil or gas extracted in that country
will not be considered foreign income
taxes for purposes of section 902. See
section 901(f).

(6) Foreign oil and gas extraction
income. For rules relating to reduction
of the amount of foreign income taxes
deemed paid with respect to foreign oil
and gas extraction income, see section
907(a) and the regulations under that
section.

(7) United States shareholders of
controlled foreign corporations. See
paragraph (d) of this section and
sections 960 and 962 and the
regulations under those sections for
special rules relating to the application
of section 902 in computing foreign
income taxes deemed paid by United
States shareholders of controlled foreign
corporations.

(8) Credit for foreign taxes deemed
paid in a section 304 transaction.
[Reserved].

(9) Effect of section 482 adjustments
on post-1986 foreign income taxes and
post-1986 undistributed earnings. For
rules concerning the effect of a section
482 adjustment on post-1986 foreign
income taxes and post-1986
undistributed earnings, see section
905(c) and the regulations under that
section.

(d) Dividends from controlled foreign
corporations—(1) General rule. Except
as provided in paragraph (d)(3) of this
section, if a dividend is received by a
domestic shareholder that is a United
States shareholder (as defined in section
951(b) or section 953(c)(1)(A)) from a
first-tier corporation that is a controlled
foreign corporation (as defined in
section 957(a) or section 953(c)(1)(B)), or
by an upper-tier corporation from a
lower-tier corporation if the
corporations are related look-through

entities within the meaning of § 1.904—
5(i), the following rule applies. If a
dividend is paid out of post-1986
undistributed earnings or pre-1987
accumulated profits of the upper- or
lower-tier controlled foreign corporation
attributable to more than one separate
category under section 904(d), the
amount of foreign income taxes deemed
paid by the domestic shareholder or the
upper-tier corporation under section
902 and paragraph (b) of this section
shall be computed separately with
respect to the post-1986 undistributed
earnings or pre-1987 accumulated
profits in each separate category out of
which the dividend is paid. See § 1.904—
5(c)(4) and paragraph (d)(2) of this
section. The separately computed
deemed paid taxes shall be added to
other taxes paid by the U.S. shareholder
or upper-tier corporation with respect to
income in the appropriate separate
category.

(2) Look-through—(i) Dividends.
Except as otherwise provided in
paragraph (d)(3) of this section, any
dividend distribution out of post-1986
undistributed earnings of a look-through
entity to a related look-through entity
shall be deemed to be paid pro rata out
of each separate category of income. See
§1.904-5(c)(4) and §1.904—7. The
portion of the foreign income taxes
attributable to a particular separate
category that shall be deemed paid by
the domestic shareholder or upper-tier
corporation must be computed under
the following formula:

Foreign taxes deemed paid by domestic
shareholder or upper-tier corporation
with respect to a separate category under
section 904(d) = Post-1986 foreign
income taxes of first-tier or lower-tier
corporation allocated and apportioned to
a separate category under § 1.904—6x
Dividend amount attributable to a
separate category Post-1986
undistributed earnings of first-tier or
lower-tier corporation attributable to the
separate category

(if) Coordination with section 960. For
purposes of coordinating the
computation of foreign taxes deemed
paid with respect to amounts included
in gross income pursuant to section
951(a) and dividends distributed by a
controlled foreign corporation, see
section 960 and the regulations under
that section.

(3) Special rules—(i) Dividends
distributed out of earnings accumulated
before a controlled foreign corporation
became a controlled foreign
corporation. Any dividend distributed
by a controlled foreign corporation out
of earnings accumulated before the
controlled foreign corporation became a
controlled foreign corporation shall be

treated as a dividend from a
noncontrolled section 902 corporation
regardless of whether the earnings were
accumulated in a taxable year beginning
before January 1, 1987, or after
December 31, 1986.

(ii) Dividend distributions out of
earnings and profits for a year during
which a shareholder that is currently a
more-than-90-percent United States
shareholder of a controlled foreign
corporation was not a United States
shareholder of the controlled foreign
corporation. A dividend shall be treated
as a dividend from a noncontrolled
section 902 corporation, and the look-
through rules of section 904(d)(3) and
§1.904-5 shall not apply if the
following conditions are met—

(A) The dividend is distributed by a
controlled foreign corporation
attributable to earnings and profits of a
taxable year during which it was a
controlled foreign corporation;

(B) The distribution is received by an
upper-tier controlled foreign
corporation or a United States
shareholder and at the time the upper-
tier controlled foreign corporation or the
United States shareholder receives the
distribution, the United States
shareholder owns directly or indirectly
within the meaning of sections 958 and
318 and the regulations under those
sections, more than 90 percent of the
total combined voting power of all
classes of stock entitled to vote of the
distributing controlled foreign
corporation; and

(C) The more than 90 percent United
States shareholder was not a United
States shareholder at the time the
distributed earnings and profits were
accumulated by the controlled foreign
corporation (the pre-acquisition period).

(iii) Intra-group acquisitions. If,
however, the dividend recipient is a
member of an affiliated group within the
meaning of section 1504(a) without
regard to section 1504(b)(3) and
acquired its interest in the controlled
foreign corporation from a member or
members of the affiliated group, and the
previous owner or owners were entitled
to look-through treatment on
distributions from the controlled foreign
corporation, then the dividend recipient
also shall be entitled to look-through
treatment on distributions out of pre-
acquisition period earnings and profits.

(iv) Ordering rule. The determination
whether a distribution from a controlled
foreign corporation is attributable to
earnings and profits accumulated before
the corporation was a controlled foreign
corporation or during the pre-
acquisition period shall be made on a
last-in first-out (LIFO) basis. Thus, for
example, a distribution shall be deemed
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made from the earnings and profits
attributable to the period after the
United States shareholder acquired
more than 90 percent ownership in an
existing controlled foreign corporation
(post-acquisition earnings and profits) to
the extent of those earnings, and then
from the most recently accumulated pre-
acquisition earnings and profits.
Earnings and profits accumulated in the
taxable year in which the corporation
became a controlled foreign corporation
or the United States shareholder
acquired more than 90 percent
ownership of the controlled foreign
corporation shall be considered earnings
and profits accumulated after the
corporation became a controlled foreign
corporation or the United States
shareholder acquired more than 90
percent ownership.

(v) Examples. The following examples
illustrate the application of this
paragraph (d)(3):

Example 1. S is a foreign corporation
formed in 1980. S had no domestic
shareholders until 1992, when P, a domestic
corporation, acquired 60 percent of the stock
of S. For 1992 and subsequent years, S is a
controlled foreign corporation. In 1992, S has
no income and pays a dividend out of prior
years’ earnings and profits. Pursuant to
paragraph (d)(3)(i) of this section, because S
was not a controlled foreign corporation
before 1992, the dividend to P will be treated
as a dividend from a noncontrolled section
902 corporation. Further, because the 10-
percent ownership requirement of paragraphs
(a)(1) and (a)(2) of this section were not
satisfied until 1992, the amount of foreign
taxes deemed paid on any distribution out of
earnings accumulated before P acquired S’s
stock will be computed under the rules of
section 902 as in effect before the Tax Reform
Act of 1986. See §§1.902-3 and 1.902—4 and
paragraphs (a) (10) and (13) of this section.

Example 2. P, a domestic corporation,
owns 100 percent of the stock of U, a

1. Assumed post-1986 undistributed earnings of Corporation A at start of 1992
2. Assumed post-1986 foreign income taxes of Corporation A at start of 1992
3. Assumed pre-tax earnings and profits of Corporation A for 1992 ...................
4. Assumed foreign income taxes paid or accrued by Corporation A in 1992

controlled foreign corporation. In 1992, P
sells 100 percent of the stock of U to T, an
unrelated domestic corporation. U has no
income in 1992 and pays a dividend to T out
of post-1986 undistributed earnings
attributable to prior years. T is not related to
P and P’s ownership of U will not be
attributed to T. The dividend to T in 1992
thus will be treated as a dividend from a
noncontrolled section 902 corporation. In
1993, U pays a dividend to T out of post-
acquisition earnings and profits. T will be
entitled to look-through treatment on the
dividend. The amount of foreign taxes
deemed paid on each distribution will be
computed under the rules of this section.
Example 3. Since its organization in 1980,
S, a controlled foreign corporation, has been
owned 60 percent by domestic corporation P
and 40 percent by domestic corporation R. In
1992, T acquires R’s 40 percent interest in the
stock of S. S has no income in 1992 and pays
a dividend out of prior years’ earnings and
profits. Paragraph (d)(3)(ii) of this section
does not apply because T, which formerly
owned no stock in S, acquired only 40
percent of the stock of S. Thus, T is entitled
to look-through treatment on the dividend
payment out of post-1986 undistributed
earnings accumulated in years prior to 1992.

(e) Information to be furnished. If the
credit for foreign income taxes claimed
under section 901 includes foreign
income taxes deemed paid under
section 902 and paragraph (b) of this
section, the domestic shareholder must
furnish the same information with
respect to the foreign income taxes
deemed paid as it is required to furnish
with respect to the foreign income taxes
it directly paid or accrued and for which
the credit is claimed. See § 1.905-2. For
other information required to be
furnished by the domestic shareholder
for the annual accounting period of
certain foreign corporations ending with
or within the shareholder’s taxable year,
and for reduction in the amount of
foreign income taxes paid, accrued, or

deemed paid for failure to furnish the
required information, see section 6038
and the regulations under that section.

(f) Examples. The following examples
illustrate the application of this § 1.902—
1.

Example 1. Since 1987, domestic
corporation M has owned 10 percent of the
one class of stock of foreign corporation A.
The remaining 90 percent of Corporation A’s
stock is owned by Z, a foreign corporation.
Corporation A is not a controlled foreign
corporation. Corporation A uses the u as its
functional currency, and 1u equals $1 at all
relevant times. Both Corporation A and
Corporation M use the calendar year as the
taxable year. In 1992, Corporation A pays a
30u dividend out of post-1986 undistributed
earnings, 3u to Corporation M and 27u to
Corporation Z. Corporation M is deemed,
under paragraph (b) of this section, to have
paid a portion of the post-1986 foreign
income taxes paid by Corporation A and
includes the amount of foreign taxes deemed
paid in gross income under section 78 as a
dividend. Both the foreign taxes deemed paid
and the dividend would be subject to a
separate limitation for dividends from
Corporation A, a noncontrolled 902
corporation. Under paragraph (a)(9)(i) of this
section, Corporation A must reduce its post-
1986 undistributed earnings as of January 1,
1993, by the total amount of dividends paid
to Corporation M and Corporation Z in 1992.
Under paragraph (a)(8)(i) of this section,
Corporation A must reduce its post-1986
foreign income taxes as of January 1, 1993,
by the amount of foreign income taxes that
were deemed paid by Corporation M and by
the amount of foreign income taxes that
would have been deemed paid by
Corporation Z had section 902 applied to the
dividend paid to Corporation Z. Foreign
income taxes deemed paid by Corporation M
and Corporation A’s opening balances in
post-1986 undistributed earnings and post-
1986 foreign income taxes for 1993 are
computed as follows:

5. Post-1986 undistributed earnings in Corporation A for 1992 (pre-dividend) (Line 1 plus Line 3 minus Line 4) .......ccccccvevvinne 60u
6. Post-1986 foreign income taxes in Corporation A for 1992 (pre-dividend) (Line 2 plus Line 4 translated at the appropriate ex- $40
change rates).
7. Dividends paid out of post-1986 undistributed earnings of Corporation A to Corporation M in 1992 ...........ccccceciiiviiiniiinicninenns 3u
8. Percentage of Corporation A’s post-1986 undistributed earnings paid to Corporation M (Line 7 divided by Line 5) ................... 5%
9. Foreign income taxes of Corporation A deemed paid by Corporation M under section 902 (a) (Line 6 multiplied by Line 8) .... $2
10. Total dividends paid out of post-1986 undistributed earnings of Corporation A to all shareholders in 1992 ............cccccceeveenee. 30u
11. Percentage of Corporation A’s post-1986 undistributed earnings paid to all shareholders in 1992 (Line 10 divided by Line 5) 50%
12. Post-1986 foreign income taxes paid with respect to post-1986 undistributed earnings distributed to all shareholders in 1992 $20
(Line 6 multiplied by Line 11).
13. Corporation A’s post-1986 undistributed earnings at the start of 1993 (Line 5 minus Line 10) .......cccoooiiiieiiiniiiniienie e 30u
14. Corporation A’s post-1986 foreign income taxes at the start of 1993 (Line 6 minus Line 12) ........cccccooiiiiiiiiiiiiincieniceee e $20

Example 2. (i) The facts are the same as in
Example 1, except that Corporation M has
also owned 10 percent of the one class of
stock of foreign corporation B since 1987.
Corporation B uses the calendar year as the
taxable year. The remaining 90 percent of

Corporation B’s stock is owned by
Corporation Z. Corporation B is not a
controlled foreign corporation. Corporation B
uses the u as its functional currency, and 1u
equals $1 at all relevant times. In 1992,
Corporation B has earnings and profits and

pays foreign income taxes, a portion of which
are attributable to high withholding tax
interest, as defined in section 904(d)(2)(B)(i).
Corporation B must reduce its pool of post-
1986 foreign income taxes by the amount of
tax imposed on high withholding tax interest
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in excess of 5 percent because these taxes are
not eligible for the deemed paid credit. See
section 904(d)(2)(E)(ii) and paragraph
(a)(8)(iii) of this section. Corporation B pays

M and 45u to Corporation Z. Corporation M
must compute its section 902(a) deemed paid
credit separately for the dividends it receives
in 1992 from Corporation A (as computed in

income taxes of Corporation B deemed paid
by Corporation M, and Corporation B’s

opening balances in post-1986 undistributed
earnings and post-1986 foreign income taxes

50u in dividends in 1992, 5u to Corporation Example 1) and from Corporation B. Foreign ~ for 1993 are computed as follows:
1. Assumed post-1986 undistributed earnings of Corporation B at Start 0f 1992 ...........ccciiiiiiiiiiiie e
2. Assumed post-1986 foreign income taxes of Corporation B at start of 1992
3. Assumed pre-tax earnings and profits of Corporation B for 1992 (including 50u of high withholding tax interest on which 5u
of tax is withheld).
4. Assumed foreign income taxes paid or accrued by Corporation B in 1992 ..........ooiiiiiiiiiiiiiiieeee e
5. Post-1986 undistributed earnings in Corporation B for 1992 (pre-dividend) (Line 1 plus Line 3 minus Line 4) .......ccccccevvnnnens
6. Amount of foreign income tax of Corporation B imposed on high withholding tax interest in excess of 5% (5u withholding
tax—[5%x50u high withholding tax interest]).
7. Post-1986 foreign income taxes in Corporation B for 1992 (pre-dividend) (Line 2 plus [Line 4 minus Line 6 translated at the
appropriate exchange rate]).
8. Dividends paid out of post-1986 undistributed earnings to Corporation M in 1992 ...........cccooiiiiiiiiiie i
9. Percentage of Corporation B’s post-1986 undistributed earnings paid to Corporation M (Line 8 divided by Line 5)
10. Foreign income taxes of Corporation B deemed paid by Corporation M under section 902(a) (Line 7 multiplied by Line 9) ...
11. Total dividends paid out of post-1986 undistributed earnings of Corporation B to all shareholders in 1992 .............c.cccoeevnenen.
12. Percentage of Corporation B’s post-1986 undistributed earnings paid to all shareholders in 1992 (Line 11 divided by Line 5)
13. Post-1986 foreign income taxes of Corporation B paid on or with respect to post-1986 undistributed earnings distributed to

(100u)
$0
302.50u

102.50u
100u
2.50u

$100

5u
5%
$5
50u
50%
$50

all shareholders in 1992 (Line 7 multiplied by Line 12).
14. Corporation B’s post-1986 undistributed earnings at start of 1993 (Line 5 minus Line 11)

15. Corporation B’s post-1986 foreign income taxes at start of 1993 (Line 7 minus Line 13)

(ii) For 1992, as computed in Example 1,
Corporation M is deemed to have paid $2 of
the post-1986 foreign income taxes paid by
Corporation A and includes $2 in gross
income as a deemed dividend under section
78. Both the income inclusion and the credit
are subject to a separate limitation for
dividends from Corporation A, a
noncontrolled section 902 corporation.
Corporation M also is deemed to have paid
$5 of the post-1986 foreign income taxes paid
by Corporation B and includes $5 in gross
income as a deemed dividend under section
78. Both the income inclusion and the
foreign taxes deemed paid are subject to a
separate limitation for dividends from
Corporation B, a noncontrolled section 902
corporation.

Example 3. (i) Since 1987, domestic
corporation M has owned 50 percent of the
one class of stock of foreign corporation A.
The remaining 50 percent of Corporation A

A. Corporation C (third-tier corporation):

U WN PR

exchange rates).

7. Dividends paid out of post-1986 undistributed earnings of Corporation C to Corporation B in 1992
8. Percentage of Corporation C’s post-1986 undistributed earnings paid to Corporation B (Line 7 divided by Line 5)
9. Foreign income taxes of Corporation C deemed paid by Corporation B under section 902(b)(2) (Line 6 multiplied by Line

8).

10. Total dividends paid out of post-1986 undistributed earnings of Corporation C to all shareholders in 1992
11. Percentage of Corporation C’s post-1986 undistributed earnings paid to all shareholders in 1992 (Line 10 divided by

Line 5).

12. Post-1986 foreign income taxes paid with respect to post-1986 undistributed earnings distributed to all shareholders in

1992 (Line 6 multiplied by Line 11).

13. Post-1986 undistributed earnings in Corporation C at start of 1993 (Line 5 minus Line 10)
14. Post-1986 foreign income taxes in Corporation C at start of 1993 (Line 6 minus Line 12) ........ccccoooiiiieniiiiiiiniicenieneeseee

B. Corporation B (second-tier corporation):

1. Assumed post-1986 undistributed earnings in Corporation B as of July 1, 1991 ..
2. Assumed post-1986 foreign income taxes in Corporation B as of July 1, 1991
3. Assumed pre-tax earnings and profits of Corporation B for fiscal year ended June 30, 1992, (including 150u dividend

from Corporation B).

4. Assumed foreign income taxes paid or accrued by Corporation B in fiscal year ended June 30, 1992

. Assumed post-1986 undistributed earnings in Corporation C at start of 1992
. Assumed post-1986 foreign income taxes in Corporation C at start of 1992
. Assumed pre-tax earnings and profits of Corporation C for 1992
. Assumed foreign income taxes paid or accrued in 1992
. Post-1986 undistributed earnings in Corporation C for 1992 (pre-dividend) (Line 1 plus Line 3 minus Line 4)
. Post-1986 foreign income taxes in Corporation C for 1992 (pre-dividend) (Line 2 plus Line 4 translated at the appropriate

is owned by foreign corporation Z. For the
same time period, Corporation A has owned
40 percent of the one class of stock of foreign
corporation B, and Corporation B has owned
30 percent of the one class of stock of foreign
corporation C. The remaining 60 percent of
Corporation B is owned by foreign
corporation Y, and the remaining 70 percent
of Corporation C is owned by foreign
corporation X. Corporations A, B, and C are
not controlled foreign corporations.
Corporations A, B, and C use the u as their
functional currency, and 1u equals $1 at all
relevant times. Corporation B uses a fiscal
year ending June 30 as its taxable year; all
other corporations use the calendar year as
the taxable year. On February 1, 1992,
Corporation C pays a 500u dividend out of
post-1986 undistributed earnings, 150u to
Corporation B and 350u to Corporation X. On
February 15, 1992, Corporation B pays a 300u
dividend out of post-1986 undistributed

earnings computed as of the close of
Corporation B’s fiscal year ended June 30,
1992, 120u to Corporation A and 180u to
Corporation Y. On August 15, 1992,
Corporation A pays a 200u dividend out of
post-1986 undistributed earnings, 100u to
Corporation M and 100u to Corporation Z. In
computing foreign taxes deemed paid by
Corporations B and A, section 78 does not
apply and Corporations B and A thus do not
have to include the foreign taxes deemed
paid in earnings and profits. See paragraph
(c)(2)(ii) of this section. Foreign income taxes
deemed paid by Corporations B, A and M,
and the foreign corporations’ opening
balances in post-1986 undistributed earnings
and post-1986 foreign income taxes for
Corporation B’s fiscal year beginning July 1,
1992, and Corporation C’s and Corporation
A’s 1993 calendar years are computed as
follows:

500u
33.33%

$266.66

1000u
$533.34
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5. Foreign income taxes of Corporation C deemed paid by Corporation B in its fiscal year ended June 30, 1992 (Part A, Line $80
9 of paragraph (i) of this Example 3).

6. Post-1986 undistributed earnings in Corporation B for fiscal year ended June 30, 1992 (pre-dividend) (Line 1 plus Line 3 800u
minus Line 4).

7. Post-1986 foreign income taxes in Corporation B for fiscal year ended June 30, 1992 (pre-dividend) (Line 2 plus Line 4 $280
translated at the appropriate exchange rates plus Line 5).

8. Dividends paid out of post-1986 undistributed earnings of Corporation B to Corporation A on February 15, 1992 .............. 120u

9. Percentage of Corporation B’s post-1986 undistributed earnings for fiscal year ended June 30, 1992, paid to Corporation 15%
A (Line 8 divided by Line 6).

10. Foreign income taxes paid and deemed paid by Corporation B as of June 30, 1992, deemed paid by Corporation A $42
under section 902(b)(1) (Line 7 multiplied by Line 9).

11. Total dividends paid out of post-1986 undistributed earnings of Corporation B for fiscal year ended June 30, 1992 ......... 300u

12. Percentage of Corporation B’s post-1986 undistributed earnings for fiscal year ended June 30, 1992, paid to all share- 37.5%
holders (Line 11 divided by Line 6).

13. Post-1986 foreign income taxes paid and deemed paid with respect to post-1986 undistributed earnings distributed to $105
all shareholders during Corporation B’s fiscal year ended June 30, 1992 (Line 7 multiplied by Line 12).

14. Post-1986 undistributed earnings in Corporation B as of July 1, 1992 (Line 6 minus Line 11) .......cccccciiiiiiiiiiiee e 500u

15. Post-1986 foreign income taxes in Corporation B as of July 1, 1992 (Line 7 minus Line 13) .....ccccccevviiveiiieeiiiiee e $175

C. Corporation A (first-tier corporation):

1. Assumed post-1986 undistributed earnings in Corporation A at start 0f 1992 .........ccccciiiiiiiie i 250u

2. Assumed post-1986 foreign income taxes in Corporation A at start of 1992 ........coccoiiiiiiiiiic e $100

3. Assumed pre-tax earnings and profits of Corporation A for 1992 (including 120u dividend from Corporation B) 250u

4. Assumed foreign income taxes paid or accrued by Corporation A N 1992 ...t 100u

5. Foreign income taxes paid or deemed paid by Corporation B as of June 30, 1992, that are deemed paid by Corporation A $42
in 1992 (Part B, Line 10 of paragraph (i) of this Example 3).

6. Post-1986 undistributed earnings in Corporation A for 1992 (pre-dividend) (Line 1 plus Line 3 minus Line 4) ........c.......... 400u

7. Post-1986 foreign income taxes in Corporation A for 1992 (pre-dividend) (Line 2 plus Line 4 translated at the appropriate $242
exchange rates plus Line 5).

8. Dividends paid out of post-1986 undistributed earnings of Corporation A to Corporation M on August 15, 1992 ................ 100u

9. Percentage of Corporation A’s post-1986 undistributed earnings paid to Corporation M in 1992 (Line 8 divided by Line 25%
6).

10. Foreign income taxes paid and deemed paid by Corporation A in 1992 that are deemed paid by Corporation M under $60.50
section 902(a) (Line 7 multiplied by Line 9).

11. Total dividends paid out of post-1986 undistributed earnings of Corporation A to all shareholders in 1992 ...................... 200u

12. Percentage of Corporation A’s post-1986 undistributed earnings paid to all shareholders in 1992 (Line 11 divided by 50%
Line 6).

13. Post-1986 foreign income taxes paid and deemed paid by Corporation A with respect to post-1986 undistributed earn- $121
ings distributed to all shareholders in 1992 (Line 7 multiplied by Line 12).

14. Post-1986 undistributed earnings in Corporation A at start of 1993 (Line 6 minus Line 11) ......cccccoiiiiiiiiiiiniiee e 200u

15. Post-1986 foreign income taxes in Corporation A at start of 1993 (Line 7 minus Line 13) ....cccccovvieeiiiiiresiiee e e creee e s $121

(ii) Corporation M is deemed, under
section 902(a) and paragraph (b) of this
section, to have paid $60.50 of post-1986
foreign income taxes paid, or deemed paid,
by Corporation A on or with respect to its
post-1986 undistributed earnings (Part C,
Line 10) and Corporation M includes that
amount in gross income as a dividend under
section 78. Both the income inclusion and
the credit are subject to a separate limitation
for dividends from Corporation A, a
noncontrolled section 902 corporation.

Example 4. (i) Since 1987, domestic
corporation M has owned 100 percent of the
voting stock of controlled foreign corporation
A, and Corporation A has owned 100 percent
of the voting stock of controlled foreign
corporation B. Corporations M, A and B use
the calendar year as the taxable year.
Corporations A and B are organized in the
same foreign country and use the u as their

A. Corporation B (second-tier corporation):

1. Assumed post-1986 undistributed earnings in Corporation B at start of 1992
2. Assumed post-1986 foreign income taxes in Corporation B at start of 1992 ..
3. Assumed pre-tax earnings and profits of Corporation B for 1992
4. Assumed foreign income taxes paid or accrued in 1992
5. Post-1986 undistributed earnings in Corporation B for 1992 (pre-dividend) (Line 1 plus Line 3 minus Line 4)

functional currency. 1u equals $1 at all
relevant times. Assume that all of the
earnings of Corporations A and B are general
limitation earnings and profits within the
meaning of section 904(d)(2)(l), and that
neither Corporation A nor Corporation B has
any previously taxed income accounts. In
1992, Corporation B pays a dividend of 150u
to Corporation A out of post-1986
undistributed earnings, and Corporation A
computes an amount of foreign taxes deemed
paid under section 902(b)(1). The dividend is
not subpart F income to Corporation A
because section 954(c)(3)(B)(i) (the same
country dividend exception) applies.
Pursuant to paragraph (c)(2)(ii) of this
section, Corporation A is not required to
include the deemed paid taxes in earnings
and profits. Corporation A has no pre-1987
accumulated profits and a deficit in post-
1986 undistributed earnings for 1992. In

1992, Corporation A pays a dividend of 100u
to Corporation M out of its earnings and
profits for 1992 (current earnings and
profits). Under paragraph (b)(4) of this
section, Corporation M is not deemed to have
paid any of the foreign income taxes paid or
deemed paid by Corporation A because
Corporation A has a deficit in post-1986
undistributed earnings as of December 31,
1992, and the sum of its current plus
accumulated profits is less than zero. Note
that if instead of paying a dividend to
Corporation A in 1992, Corporation B had
made an additional investment of $150 in
United States property under section 956,
that amount would have been included in
gross income by Corporation M under section
951(a)(1)(B) and Corporation M would have
been deemed to have paid $50 of foreign
income taxes paid by Corporation B. See
sections 951(a)(1)(B) and 960.

300u

6. Post-1986 foreign income taxes in Corporation B for 1992 (pre-dividend) (Line 2 plus Line 4 translated at the appropriate $100

exchange rates).

7. Dividends paid out of post-1986 undistributed earnings of Corporation B to Corporation A in 1992 .........c.cccoceveviiiiiennennn.

8. Percentage of Corporation B’s post-1986 undistributed earnings paid to Corporation A (Line 7 divided by Line 5) ............. 50%
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9. Foreign income taxes of Corporation B deemed paid by Corporation A under section 902(b)(1) (Line 6 multiplied by Line $50

8).
10. Post-1986 undistributed earnings in Corporation B at start of 1993 (Line 5 Minus LiN€ 7) ....ccooviiiiiiiiiiiiiiee e 150u
11. Post-1986 foreign income taxes in Corporation B at start of 1993 (Line 6 Minus LiNe 9) ......cccceviiiieiiiiresiiee e criee e $50
B. Corporation A (first-tier corporation):
1. Assumed post-1986 undistributed earnings in Corporation A at start 0f 1992 ........cccccveiiiiei i (200u)
2. Assumed post-1986 foreign income taxes in Corporation A at start of 1992 .........cccoiiiiiiiiiiii e . 0

3. Assumed pre-tax earnings and profits of Corporation A for 1992 (including 150u dividend from Corporation B) 200u

4. Assumed foreign income taxes paid or accrued by Corporation A N 1992 ...ttt 40u

5. Foreign income taxes paid by Corporation B in 1992 that are deemed paid by Corporation A (Part A, Line 9 of paragraph $50
(i) of this Example 4).

6. Post-1986 undistributed earnings in Corporation A for 1992 (pre-dividend) (Line 1 plus Line 3 minus Line 4) ........c.......... (40u)

7. Post-1986 foreign income taxes in Corporation A for 1992 (pre-dividend) (Line 2 plus Line 4 translated at the appropriate $90
exchange rates plus Line 5).

8. Dividends paid out of current earnings and profits of Corporation A fOr 1992 ..ot 100u

9. Percentage of post-1986 undistributed earnings of Corporation A paid to Corporation M in 1992 (Line 8 divided by the 0
greater of Line 6 or zero).

10. Foreign income taxes paid and deemed paid by Corporation A in 1992 that are deemed paid by Corporation M under 0
section 902(a) (Line 7 multiplied by Line 9).

11. Post-1986 undistributed earnings in Corporation A at start of 1993 (line 6 MiNUS 1IN 8) .....cccccevviveiiiiiiiiie e (140u)

12. Post-1986 foreign income taxes in Corporation A at start of 1993 (Line 7 minus Line 10) .....cccovciieiiiiiiiiiee i $90

(ii) For 1993, Corporation A has 500u of The 100u dividend to Corporation M carries 1986 undistributed earnings. Thus, for 1993,

earnings and profits on which it pays 160u with it some of the foreign income taxes paid ~ Corporation M is deemed to have paid $125
of foreign income taxes. Corporation A and deemed paid by Corporation A in 1992,  of post-1986 foreign income taxes paid and
receives no dividends from Corporation B, that were not deemed paid by Corporation M

and pays a 100u dividend to Corporation M. in 1992 because Corporation A had no post- that amount in gross income as a dividend

under section 78, determined as follows:

Post-1986 undistributed earnings in Corporation A at start 0f 1993 ..ottt
Post-1986 foreign income taxes in Corporation A at start 0f 1993 .. ...
Pre-tax earnings and profits of Corporation A fOr 1993 ...ttt ettt
Foreign income taxes paid or accrued by Corporation A iN 1993 ...t
Post-1986 undistributed earnings in Corporation A for 1993 (pre-dividend) (Line 1 plus Line 3 minus Line 4)
Post-1986 foreign income taxes in Corporation A for 1993 (pre-dividend) (Line 2 plus Line 4 translated at the appropriate $250
exchange rates).

Dividends paid out of post-1986 undistributed earnings of Corporation A to Corporation M in 1993 ..........cccccceviiniiennenn. 100u
Percentage of post-1986 undistributed earnings of Corporation A paid to Corporation M in 1993 (Line 7 divided by Line 50%
5).

9. Foreign income taxes paid and deemed paid by Corporation A that are deemed paid by Corporation M in 1993 (Line 6 $125
multiplied by Line 8).

ouh,rwbNE

© N

10. Post-1986 undistributed earnings in Corporation A at start of 1994 (Line 5 Minus LiNe 7) ......cccviiiiiieiiinniiniienee e 100u
11. Post-1986 foreign income taxes in Corporation A at start of 1994 (Line 6 minus Line 9) .......ccccccoiiiiiiiiiiiiiiiiicniceiee e, $125
Example 5. (i) Since 1987, domestic United States property under section 956 for  respect to high withholding tax interest in
corporation M has owned 100 percent of the ~ 1992. Corporation A also has no previously excess of 5 percent. See § 1.902—1(a)(8)(iii).
voting stock of controlled foreign corporation  taxed income accounts. Corporation A has Corporation A pays a 60u dividend to
A. Corporation M also conducts operations general limitation income and high Corporation M in 1992. For 1992,

through a foreign branch. Both Corporation A withholding tax interest income that, by . :
and Corporation M use the calendar year as operation of section 954(b)(4), does not Corpora_tlon M Is deemed, un_der paragraph
the taxable year. Corporation A uses the uas  constitute foreign base company income (b) of this sectl_on, _to have paid $2‘_1 of the
its functional currency and 1u equals $1 at under section 954(a). Because Corporation A POSt-1986 foreign income taxes paid by
all relevant times. Corporation A has no is a controlled foreign corporation, it is not Corporation A and includes that amount in

deemed paid by Corporation A and includes

subpart F income, as defined in section 952,  required to reduce post-1986 foreign income  gross income under section 78 as a dividend,

and no increase in earnings invested in taxes by foreign taxes paid or accrued with determined as follows:

1. Assumed post-1986 undistributed earnings in Corporation A at start of 1992 attributable to:
(a) Section 904(d)(1)(B) high withholding tax interest
(b) Section 904(d)(1)(I) general lMItAtioN TNCOMIE .......cooiiiiiiiiii ettt ettt et e e kb e e e s bt e e e s sbe e e e asbe e e aasbeeeaanbeeesanneeananeeeansneas
2. Assumed post-1986 foreign income taxes in Corporation A at start of 1992 attributable to:
(a) Section 904(d)(1)(B) high withholding tax interest
(b) Section 904(d)(1)(1) general IMITAtioN INCOME .........oiiiiiiiiiie ittt et b e b e bttt e e esb e e b e st e b e eabeenbeeanns
3. Assumed pre-tax earnings and profits of Corporation A for 1992 attributable to:
(a) Section 904(d)(1)(B) high withholding tax interest
(b) Section 904(d)(1)(1) general IMITAtioN INCOME .........oiiiiiiiiiieit ettt b e bt a et eeab e e nae e st e e b e eareenbeeanns
4. Assumed foreign income taxes paid or accrued in 1992 on or with respect to:
(a) Section 904(d)(1)(B) high withholding tax interest
(b) Section 904(d)(2)(l) general limitation income ............c......... 5u
5. Post-1986 undistributed earnings in Corporation A for 1992 (pre-dividend) attributable to:
(a) Section 904(d)(1)(B) high withholding tax interest (Line 1(a) + Line 3(a) minus Line 4(a))
(b) Section 904(d)(1)(I) general limitation income (Line 1(b) + Line 3(b) minus Line 4(D)) ......cccoiiiimiiiniiiieeee e

(00 TR eL = L TSP P PR PPPPPPTPPTRPPRRON 100u
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6. Post-1986 foreign income taxes in Corporation A for 1992 (pre-dividend) attributable to:

(a) Section 904(d)(1)(B) high withholding tax interest (Line 2(a) + Line 4(a) translated at the appropriate exchange rates) .....
(b) Section 904(d)(1)(l) general limitation income (Line 2(b) + Line 4(b) translated at the appropriate exchange rates) ............

7. Dividends paid to Corporation M in 1992

8. Dividends paid to Corporation M in 1992 attributable to section 904(d) separate categories pursuant to § 1.904-5(d):

(a) Dividends paid to Corporation M in 1992 attributable to section 904(d)(1)(B) high withholding tax interest (Line 7 multi-
plied by Line 5(a) divided by Line 5(c).

(b) Dividends paid to Corporation M in 1992 attributable to section 904(d)(1)(l) general limitation income (Line 7 multi-
plied by Line 5(b) divided by Line 5(c).

42u

9. Percentage of Corporation A’s post-1986 undistributed earnings for 1992 paid to Corporation M attributable to:

(a) Section 904(d)(1)(B) high withholding tax interest (Line 8(a) divided by Line 5(a))
(b) Section 904(d)(1)(l) general limitation income (Line 8(b) divided by Line 5(b)

60%
60%

10. Foreign income taxes of Corporation A deemed paid by Corporation M under section 902(a) attributable to:
(a) Foreign income taxes of Corporation A deemed paid by Corporation M under section 902(a) with respect to section $9
904(d)(1)(B) high withholding tax interest (Line 6(a) multiplied by Line 9(a)).

(b) Foreign income taxes of Corporation A deemed paid by Corporation M under section 902(a) with respect to section

904(d)(1)(1) general limitation income (Line 6(b) multiplied by Line 9(b).
11. Post-1986 undistributed earnings in Corporation A at start of 1993 attributable to:

(a) Section 904(d)(1)(B) high withholding tax interest (Line 5(a) minus Line 8(a))
(b) Section 904(d)(2)(l) general limitation income (Line 5(b) minus Line 8(b))

12. Post-1986 foreign income taxes in Corporation A at start of 1989 allocable to:

(a) Section 904(d)(1)(B) high withholding tax interest (Line 6(a) minus Line 10(a))
(b) Section 904(d)(1)(l) general limitation income (Line 6(b) minus Line 10(b))

(i) For purposes of computing Corporation
M'’s foreign tax credit limitation, the post-
1986 foreign income taxes of Corporation A
deemed paid by Corporation M with respect
to income in separate categories will be
added to the foreign income taxes paid or
accrued by Corporation M associated with
income derived from Corporation M’s branch
operation in the same separate categories.
The dividend (and the section 78 inclusion
with respect to the dividend) will be treated
as income in separate categories and added
to Corporation M’s other income, if any,
attributable to the same separate categories.
See section 904(d) and § 1.904-6.

(g) Effective date. This section applies
to any distribution made in and after a
foreign corporation’s first taxable year
beginning on or after January 1, 1987.
§1.902-2 Treatment of deficits in post-
1986 undistributed earnings and pre-
1987 accumulated profits of a first-,
second-, or third-tier corporation for
purposes of computing an amount of
foreign taxes deemed paid under
§1.902-1.

(a) Carryback of deficits in post-1986
undistributed earnings of a first-,
second-, or third-tier corporation to pre-
effective date taxable years—(1) Rule.
For purposes of computing foreign

income taxes deemed paid under
§1.902—1(b) with respect to dividends
paid by a first-, second-, or third-tier
corporation when there is a deficit in
the post-1986 undistributed earnings of
that corporation and the corporation
makes a distribution to shareholders
that is a dividend or would be a
dividend if there were current or
accumulated earnings and profits, then
the post-1986 deficit shall be carried
back to the most recent pre-effective
date taxable year of the first-, second-,
or third-tier corporation with positive
accumulated profits computed under
section 902. See §1.902-3(c)(2). For
purposes of this § 1.902-2, a pre-
effective date taxable year is a taxable
year beginning before January 1, 1987,
or a taxable year beginning after
December 31, 1986, if the special
effective date of § 1.902—1(a)(13)
applies. The deficit shall reduce the
section 902 accumulated profits in the
most recent pre-effective date year to the
extent thereof and any remaining deficit
shall be carried back to the next
preceding year or years until the deficit
is completely allocated. The amount

carried back shall reduce the deficit in
post-1986 undistributed earnings. Any
foreign income taxes paid in a post-
effective date year will not be carried
back to pre-effective date taxable years
or removed from post-1986 foreign
income taxes. See section 960 and the
regulations under that section for rules
governing the carryback of deficits and
the computation of foreign income taxes
deemed paid with respect to deemed
income inclusions from controlled
foreign corporations.

(2) Examples. The following examples
illustrate the rules of this paragraph (a):

Example 1. (i) From 1985 through 1990,
domestic corporation M owns 10 percent of
the one class of stock of foreign corporation
A. The remaining 90 percent of Corporation
A’s stock is owned by Z, a foreign
corporation. Corporation A is not a
controlled foreign corporation and uses the u
as its functional currency. 1u equals $1 at all
relevant times. Both Corporation A and
Corporation M use the calendar year as the
taxable year. Corporation A has pre-1987
accumulated profits and post-1986
undistributed earnings or deficits in post-
1986 undistributed earnings, pays pre-1987
and post-1986 foreign income taxes, and pays
dividends as summarized below:

Taxable year 1985 1986 1987 1988 1989 1990
Current E & P (deficits) of COorp. A ..o.ooiiiiiiiiieiecc e 150u 150u (100u) 100u -0- -0-
Current plus accumulated E & P of Corp. A .. 150u 300u 200u 250u 250u 200u
Post-'86 undistributed earnings of Corp. A (100u) 100u 100u 50u
Post-'86 undistributed earnings of Corp. A reduced by current year dividend -0- 100u 50u 50u
distributions (increased by deficit carryback).

Foreign income taxes of Corp. A (QNNUAIY ....coovieerieieereseeieseee s 120u 120u $10 $50 -0- -0-
Post-"86 foreign income taxes of COrP. A ..oooiiiiieiiiiiieice e $10 $60 $60 $30
12/31 distributions t0 COIP. M et -0- -0- 5u -0- 5u -0-
12/31 diStributions t0 COIP. Z ...ooiiiiiieiiieiieeet e -0- -0- 45u -0- 45u -0-

(ii) On December 31, 1987, Corporation A
distributes a 5u dividend to Corporation M
and a 45u dividend to Corporation Z. At that

time Corporation A has a deficit of (100u) in
post-1986 undistributed earnings and $10 of
post-1986 foreign income taxes. The (100u)

deficit (but not the post-1986 foreign income
taxes) is carried back to offset the
accumulated profits of 1986 and removed
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from post-1986 undistributed earnings. The
accumulated profits for 1986 are reduced to
50u (150u—-100u). The dividend is paid out
of the reduced 1986 accumulated profits.
Foreign taxes deemed paid by Corporation M
with respect to the 5u dividend are 12u
(120ux(5u/50u)). See § 1.902—1(b)(3).
Corporation M must include 12u in gross
income (translated under the rule applicable
to foreign income taxes paid on earnings
accumulated in pre-effective date years)
under section 78 as a dividend. Both the
income inclusion and the foreign taxes
deemed paid are subject to a separate
limitation for dividends from Corporation A,
a noncontrolled section 902 corporation. No
earnings and profits remain in Corporation A
with respect to 1986 after the carryback of the
1987 deficit and the December 31, 1987,
dividend distributions to Corporations M and
Z.

(iii) On December 31, 1989, Corporation A
distributes a 5u dividend to Corporation M
and a 45u dividend to Corporation Z. At that
time Corporation A has 100u of post-1986
undistributed earnings and $60 of post-1986
foreign income taxes. Therefore, the dividend
is considered paid out of Corporation A’s
post-1986 undistributed earnings. Foreign
taxes deemed paid by Corporation M with
respect to the 5u dividend are $3

($60%5%[5u/100u]). Corporation M must
include $3 in gross income under section 78
as a dividend. Both the income inclusion and
the foreign taxes deemed paid are subject to
a separate limitation for dividends from
noncontrolled section 902 corporation A.
Corporation A’s post-1986 undistributed
earnings as of January 1, 1990, are 50u
(100u—50u). Corporation A’s post-1986
foreign income taxes must be reduced by the
amount of foreign taxes that would have been
deemed paid had section 902 applied to the
entire 50u dividend to Corporations M and
Z, even though Corporation Z was not
entitled to compute foreign taxes deemed
paid on its share of the dividend. Section
1.902—1(a)(8). The amount of foreign income
taxes that would have been deemed paid had
section 902 applied to the entire 50u
dividend is $30 ($60x50%[50u/100u]). Thus,
post-1986 foreign income taxes as of January
1, 1990, are $30 ($60-$30).

Example 2. The facts are the same as in
Example 1, except that Corporation A has a
deficit in its post-1986 undistributed
earnings of (150u) on December 31, 1987.
The deficit is carried back to 1986 and
reduces accumulated profits for that year to
-0-. Thus, the foreign income taxes paid with
respect to the 1986 accumulated profits will
never be deemed paid. The 1987 dividend is

deemed to be out of Corporation A’s 1985
accumulated profits. Foreign taxes deemed
paid by Corporation M under section 902
with respect to the 5u dividend paid on
December 31, 1987, are 4u (120ux5u/150u).
See §1.902-1(b)(3). As a result of the
December 31, 1987, dividend distributions,
100u (150u-50u) of earnings and profits and
80u (120u reduced by 40u[120ux50u/150u]
of foreign taxes that would have been
deemed paid had section 902 applied to the
total dividend paid to all shareholders out of
1985 accumulated profits) remain in
Corporation A with respect to 1985.

Example 3. (i) From 1986 through 1991,
domestic corporation M owns 10 percent of
the one class of stock of foreign corporation
A. The remaining 90 percent of Corporation
A’s stock is owned by Corporation Z, a
foreign corporation. Corporation A is not a
controlled foreign corporation and uses the u
as its functional currency. 1u equals $1 at all
relevant times. Both Corporation A and
Corporation M use the calendar year as the
taxable year. Corporation A has pre-1987
accumulated profits and post-1986
undistributed earnings or deficits in post-
1986 undistributed earnings, pays pre-1987
and post-1986 foreign income taxes, and pays
dividends as summarized below:

Taxable year 1986 1987 1988 1989 1990 1991
Current E & P (deficits) of COrp. A ..oveiiiiiiiiiiieiiecee s 100u (50u) 150u 75u 25u -0-
Current plus accumulated E & P of Corp. A .. 100u 50u 200u 175u 200u 80u
Post-"86 undistributed earnings of Corp. A (50u) 100u 75u 100u -0-
Post-'86 undistributed earnings of Corp. A reduced by current year dividend (50u) -0- 75u -0- -0-
distributions (increased by deficit carryback).
Foreign income taxes (@annual) of COrp. A ....ccocvveeieiieie s 80u -0- $120 $20 $20 -0-
Post-'86 foreign income taxes of COrP. A ..ooeoiviieneiie e -0- $120 $20 $40 -0-
12/31 distributions t0 COIP. M .oeieiiiiiiie et -0- -0- 10u -0- 12u -0-
12/31 diStributions 10 COIP. Z ...ooiiiiiieiiieciee e -0- -0- 90u -0- 108u -0-

(ii) On December 31, 1988, Corporation A
distributes a 10u dividend to Corporation M
and a 90u dividend to Corporation Z. At that
time Corporation A has 100u in its post-1986
undistributed earnings and $120 in its post-
1986 foreign income taxes. Corporation M is
deemed, under §1.902-1(b)(1), to have paid
$12 ($120%10%[10u/100u]) of the post-1986
foreign income taxes paid by Corporation A
and includes that amount in gross income
under section 78 as a dividend. Both the
income inclusion and the foreign taxes
deemed paid are subject to a separate
limitation for dividends from noncontrolled
section 902 Corporation A. Corporation A’s
post-1986 undistributed earnings as of
January 1, 1989, are -0- (100u — 100u). Its
post-1986 foreign taxes as of January 1, 1989,
also are -0-, $120 reduced by $120 of foreign
income taxes paid that would have been
deemed paid had section 902 applied to the
entire 100u dividend distribution to
Corporations M and Z ($120x100%[100u/
100u]).

(iii) On December 31, 1990, Corporation A
distributes a 12u dividend to Corporation M
and a 108u dividend to Corporation Z. At
that time Corporation A has 100u in its post-
1986 undistributed earnings and $40 in its
post-1986 foreign income taxes. The
dividend is paid out of post-1986

undistributed earnings to the extent thereof
(100u), and the remainder of 20u is paid out
of 1986 accumulated profits. Under §1.902—
1(b)(2), the 12u dividend to Corporation M is
deemed to be paid out of post-1986
undistributed earnings to the extent of 10u
(100ux12u/120u) and the remaining 2u is
deemed to be paid out of Corporation A’s
1986 accumulated profits. Similarly, the
108u dividend to Corporation Z is deemed to
be paid out of post-1986 undistributed
earnings to the extent of 90u (100ux108u/
120u) and the remaining 18u is deemed to be
paid out of Corporation A’s 1986
accumulated profits. Foreign income taxes
deemed paid by Corporation M under section
902 with respect to the portion of the
dividend paid out of post-1986 undistributed
earnings are $4 ($40x10%][10u/100u]), and
foreign taxes deemed paid by Corporation M
with respect to the portion of the dividend
deemed paid out of 1986 accumulated profits
are 1.6u (80u x 2u/100u). Corporation M
must include $4 plus 1.6u translated under
the rule applicable to foreign income taxes
paid on earnings accumulated in taxable
years prior to the effective date of the Tax
Reform Act of 1986 in gross income as a
dividend under section 78. The income
inclusion and the foreign income taxes
deemed paid are subject to a separate

limitation for dividends from noncontrolled
section 902 Corporation A. As of January 1,
1991, Corporation A’s post-1986
undistributed earnings are -0- (100u — 100u).
80u (100u — 20u) of earnings and profits
remain with respect to 1986. Post-1986
foreign taxes as of January 1, 1991, are -0-,
$40 reduced by $40 of foreign income taxes
paid that would have been deemed paid had
section 902 applied to the entire 100u
dividend distribution out of post-1986
undistributed earnings to Corporations M
and Z ($40x100%[100u/100u]). Corporation
A has 64u of foreign income taxes remaining
with respect to 1986, 80u reduced by 16u
[80ux20u/100u] of foreign income taxes that
would have been deemed paid had section
902 applied to the entire 20u dividend
distribution to Corporations M and Z out of
1986 accumulated profits.

(b) Carryforward of deficits in pre-
1987 accumulated profits of a first-,
second-, or third-tier corporation to
post-1986 undistributed earnings for
purposes of section 902—(1) General
rule. For purposes of computing foreign
income taxes deemed paid under
§1.902-1(b) with respect to dividends
paid by a first-, second-, or third-tier
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corporation out of post-1986
undistributed earnings, the amount of a
deficit in accumulated profits
determined under section 902 of the
foreign corporation as of the end of its
last pre-effective date taxable year is
carried forward and reduces post-1986
undistributed earnings on the first day
of the foreign corporation’s first taxable
year beginning after December 31, 1986,
or on the first day of the first taxable
year in which the ownership
requirements of section 902(c)(3)(B) and
§1.902-1(a)(1) through (4) are met if the
special effective date of §1.902-1(a)(13)
applies. Any foreign income taxes paid
with respect to a pre-effective date year
shall not be carried forward and
included in post- 1986 foreign income
taxes. Post-1986 undistributed earnings
may not be reduced by the amount of a
pre-1987 deficit in earnings and profits
computed under section 964(a). See
section 960 and the regulations under
that section for rules governing the

carryforward of deficits and the
computation of foreign income taxes
deemed paid with respect to deemed
income inclusions from controlled
foreign corporations. For translation
rules governing carryforwards of deficits
in pre-1987 accumulated profits to post-
1986 taxable years of a foreign
corporation with a dollar functional
currency, see §1.985-6(d)(2).

(2) Effect of pre-effective date deficit.
If a foreign corporation has a deficit in
accumulated profits as of the end of its
last pre-effective date taxable year, then
the foreign corporation cannot pay a
dividend out of pre-effective date years
unless there is an adjustment made (for
example, a refund of foreign taxes paid)
that restores section 902 accumulated
profits to a pre-effective date taxable
year or years. Moreover, if a foreign
corporation has a deficit in section 902
accumulated profits as of the end of its
last pre-effective date taxable year, then
no deficit in post-1986 undistributed

earnings will be carried back under
paragraph (a) of this section. For rules
concerning carrybacks of eligible
deficits from post-1986 undistributed
earnings to reduce pre-1987 earnings
and profits computed under section
964(a), see section 960 and the
regulations under that section.

(3) Examples. The following examples
illustrate the rules of this paragraph (b).

Example 1. (i) From 1984 through 1988,
domestic corporation M owns 10 percent of
the one class of stock of foreign corporation
A. The remaining 90 percent of Corporation
A’s stock is owned by Corporation Z, a
foreign corporation. Corporation A is not a
controlled foreign corporation and uses the u
as its functional currency. 1u equals $1 at all
relevant times. Both Corporation A and
Corporation M use the calendar year as the
taxable year. Corporation A has pre-1987
accumulated profits or deficits in
accumulated profits and post-1986
undistributed earnings, pays pre-1987 and
post-1986 foreign income taxes, and pays
dividends as summarized below:

Taxable year 1984 1985 1986 1987 1988
Current E & P (defiCits) Of COrP. A ..o 25u (100u) (25u) 200u 100u
Current Plus Accumulated E & P (Deficits) Of Corp. A ..o 25u (75u) (100u) 100u 50u
Post-"86 Undistributed Earnings of COrp. A ......ooiiiiiiiiiiiii ettt 100u 50u
Post-'86 Undistributed Earnings of Corp. A Reduced By Current Year Dividend Distribu- (50u) 50u
tions (reduced by deficit carryforward).

Foreign Income Taxes (ANNUAl) Of COIP. A .ooeiiieiiiicie et ee 20u 5u -0- $100 $50
Post-"86 Foreign Income Taxes Of COIP. A ..ooiiiiiiiiiiiiieiit et $100 $50
12/31 Distributions to Corp. M -0- -0- -0- 15u -0-
12/31 Distributions to Corp. Z -0- -0- -0- 135u -0-

(ii) On December 31, 1987, Corporation A
distributes a 150u dividend, 15u to
Corporation M and 135u to Corporation Z.
Corporation A has 200u of current earnings
and profits for 1987, but its post-1986
undistributed earnings are only 100u as a
result of the reduction for pre-1987
accumulated deficits required under
paragraph (b)(1) of this section. Corporation
A has $100 of post-1986 foreign income
taxes. Only 100u of the 150u distribution is
a dividend out of post-1986 undistributed
earnings. Foreign income taxes deemed paid
by Corporation M in 1987 with respect to the
10u dividend attributable to post-1986
undistributed earnings, computed under
§1.902-1(b), are $10 ($100x10%[10u/100u]).
Corporation M includes this amount in gross
income under section 78 as a dividend. Both
the income inclusion and the foreign taxes
deemed paid are subject to a separate

limitation for dividends from noncontrolled
section 902 corporation A. After the
distribution, Corporation A has (50u) of post-
1986 undistributed earnings (100u-150u) and
-0- post-1986 foreign income taxes, $100
reduced by $100 of foreign income taxes paid
that would have been deemed paid had
section 902 applied to the entire 100u
dividend distribution out of post-1986
undistributed earnings to Corporations M
and Z ($100x100%[100u/100u]).

(iii) The remaining 50u of the 150u
distribution cannot be deemed paid out of
accumulated profits of a pre-1987 year
because Corporation A has an accumulated
deficit as of the end of 1986 that eliminated
all pre-1987 accumulated profits. See
paragraph (b)(2) of this section. The 50u is a
dividend out of current earnings and profits
under section 316(a)(2), but Corporation M is
not deemed to have paid any additional

foreign income taxes paid by Corporation A
with respect to that 50u dividend out of
current earnings and profits. See §1.902—
1(b)(4).

Example 2. (i) From 1986 through 1991,
domestic corporation M owns 10 percent of
the one class of stock of foreign corporation
A. The remaining 90 percent of Corporation
A’s stock is owned by Corporation Z, a
foreign corporation. Corporation A is not a
controlled foreign corporation and uses the u
as its functional currency. 1u equals $1 at all
relevant times. Both Corporation A and
Corporation M use the calendar year as the
taxable year. Corporation A has pre-1987
accumulated profits or deficits in
accumulated profits and post-1986
undistributed earnings, pays post-1986
foreign income taxes, and pays dividends as
summarized below:

Taxable year 1986 1987 1988 1989 1990
Current E & P (DefiCits) Of COIP. A ittt (200u) 150u (150u) 100u 250u
Current Plus Accumulated E & P (Deficits) of Corp. A .. (100u) 50u (200u) (100u) 50u
Post-"86 Undistributed Earnings of Corp. A .......ccceeueeee 50u (200u) (100u) 50u
Post-'86 Undistributed Earnings of Corp. A Reduced By Current Year Dividend Distribu- (50u) (200u) (200u) -0-
tions (reduced by deficit carryforward).

Foreign Income Taxes (ANNUAI) Of COIP. A .ooviieieiiiiee et ee -0- $120 -0- $50 $100
Post-'86 Foreign Income Taxes of Corp. A ... $120 -0- $50 $150
12/31 Distributions to Corp. M .......cccceceveeene -0- 10u -0- 10u 5u
12/31 Distributions 10 COIP. Z ..oiiiiiiiiieiie ittt ettt -0- 90u -0- 90u 45u
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(ii) On December 31, 1987, Corporation A
distributes a 10u dividend to Corporation M
and a 90u dividend to Corporation Z. At the
time of the distribution, Corporation A has
50u of post-1986 undistributed earnings and
150u of current earnings and profits. Thus,
50u of the dividend distribution (5u to
Corporation M and 45u to Corporation Z) is
a dividend out of post-1986 undistributed
earnings. The remaining 50u is a dividend
out of current earnings and profits under
section 316(a)(2), but Corporation M is not
deemed to have paid any additional foreign
income taxes paid by Corporation A with
respect to that 50u dividend out of current
earnings and profits. See § 1.902-1(b)(4).
Note that even if there were no current
earnings and profits in Corporation A, the
remaining 50u of the 100u distribution
cannot be deemed paid out of accumulated
profits of a pre-1987 year because
Corporation A has an accumulated deficit as
of the end of 1986 that eliminated all pre-
1987 accumulated profits. See paragraph
(b)(2) of this section. Corporation A has $120
of post-1986 foreign income taxes. Foreign
taxes deemed paid by Corporation M under
section 902 with respect to the 5u dividend
out of post-1986 undistributed earnings are
$12 ($120%x10%][5u/50u]). Corporation M
includes this amount in gross income as a
dividend under section 78. Both the foreign
taxes deemed paid and the deemed dividend
are subject to a separate limitation for
dividends from noncontrolled section 902
Corporation A. As of January 1, 1988,
Corporation A has (50u) in its post-1986
undistributed earnings (50u —100u) and -0-
in its post-1986 foreign income taxes, $120
reduced by $120 of foreign taxes that would
have been deemed paid had section 902
applied to the entire dividend out of post-
1986 undistributed earnings
($120x100%[50u/50u]).

(iii) On December 31, 1989, Corporation A
distributes a 10u dividend to Corporation M
and a 90u dividend to Corporation Z.
Although the distribution is considered a
dividend in its entirety out of 1989 earnings
and profits pursuant to section 316(a)(2),
post-1986 undistributed earnings are (100u).
Accordingly, for purposes of section 902, no
portion of the dividend is deemed to be out
of post-1986 undistributed earnings, and
Corporation M is deemed to have paid no
post-1986 foreign income taxes. See § 1.902—
1(b)(4). Corporation A’s post-1986
undistributed earnings as of January 1, 1990,
are (200u) ((100u) — 100u). Corporation A’s
post-1986 foreign income taxes are not
reduced because no taxes were deemed paid.

(iv) On December 31, 1990, Corporation A
distributes a 5u dividend to Corporation M
and a 45u dividend to Corporation Z. At that
time Corporation A has 50u of post-1986
undistributed earnings, and $150 of post-
1986 foreign income taxes. Foreign taxes
deemed paid by Corporation M under section
902 with respect to the 5u dividend are $15
($150x10%[5u/50u]). Post-1986
undistributed earnings as of January 1, 1991,
are -0- (50u —50u). Post-1986 foreign income
taxes as of January 1, 1991, also are -0-, $150
reduced by $150 ($150x100%[50u/50u]) of
foreign income taxes that would have been
deemed paid had section 902 applied to the
entire dividend of 50u.

Par. 4. Newly designated § 1.902-3 is
amended by revising the section
heading, paragraph (a) introductory text,
and paragraph (1) to read as follows:

§1.902-3 Credit for domestic corporate
shareholder of a foreign corporation for
foreign income taxes paid with respect to
accumulated profits of taxable years of the
foreign corporation beginning before
January 1, 1987.

(a) Definitions. For purposes of
section 902 and 8§ 1.902-3 through
1.902-4—

* * * * *

(I) Effective date. Except as provided
in § 1.902—4, this section applies to any
distribution received from a first-tier
corporation by its domestic shareholder
after December 31, 1964, and before the
beginning of the foreign corporation’s
first taxable year beginning after
December 31, 1986. If, however, the first
day on which the ownership
requirements of section 902(c)(3)(B) and
§1.902-1(a) (1) through (4) are met with
respect to the foreign corporation is in
a taxable year of the foreign corporation
beginning after December 31, 1986, then
this 81.902-3 shall apply to all taxable
years beginning after December 31,
1964, and before the year in which the
ownership requirements are first met.
See §1.902—1(a)(13)(iii). For
corresponding rules applicable to
distributions received by the domestic
shareholder prior to January 1, 1965, see
§1.902-5 as contained in the 26 CFR
part 1 edition revised as of April 1,
1976.

Margaret Milner Richardson,
Commissioner of Internal Revenue

[FR Doc. 95-173 Filed 1-5-95; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[Region Il Docket No. 138, NY20-1-6729b;
FRL-5124-6]

Approval and Promulgation of
Implementation Plans; State of New
York; Clean Fuel Fleet Opt Out

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
the State Implementation Plan (SIP)
revision submitted by the State of New
York related to the requirement that the
State submit either the Clean Fuel Fleet
program (CFFP) or a substitute program
that meets the requirements of the Clean
Air Act. The State has submitted such

a substitute measure for a portion of the
required program. In the final rules
section of this Federal Register, EPA is
partially approving and partially
disapproving the State’s SIP revision as
a direct final rule without prior proposal
because the Agency views this as a
noncontroversial revision and
anticipates no adverse comments. A
detailed rationale for the action is set
forth in the direct final rule. If no
adverse comments are received in
response to that direct final rule no
further activity is contemplated in
relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period on this proposed rule. Any
parties interested in commenting on this
action should do so at this time.

DATES: Comments must be received on
or before February 6, 1995.

ADDRESSES: All comments should be
addressed to:

William S. Baker, Chief, Air Programs
Branch, Air and Waste Management
Division, Environmental Protection
Agency, Region Il Office, 26 Federal
Plaza, New York, New York 10278.

Copies of the State submittal are
available at the following address for
inspection during normal business
hours:

Environmental Protection Agency,
Region Il Office, Library, 26 Federal
Plaza, room 402, New York, New York
10278.

New York Department of Environmental
Conservation, Division of Air
Resources, 50 Wolf Road, Albany,
New York 12233.

FOR FURTHER INFORMATION CONTACT:
Michael P. Moltzen, Environmental
Engineer, Technical Evaluation Section,
Air Programs Branch, Environmental
Protection Agency, 26 Federal Plaza,
Room 1034A, New York, New York
10278, (212) 264-2517.

SUPPLEMENTARY INFORMATION: For

additional information see the direct

final rule which is published in the

rules section of this Federal Register.
Dated: November 21, 1994.

William J. Muszynski, P.E.

Acting Regional Administrator.

[FR Doc. 95-289 Filed 1-5-95; 8:45 am]

BILLING CODE 6560-50-P
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40 CFR Part 52
[MA-26-1-6173b; A-1-FRL-5123-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Massachusetts; RACT for Nichols and
Stone Company

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Massachusetts. This revision establishes
and requires reasonably available
control technology (RACT) for Nichols &
Stone Company in Gardner, MA. In the
final rules section of this Federal
Register, EPA is approving the State’s
SIP revision as a direct final rule
without prior proposal because the
Agency views this as a honcontroversial
revision amendment and anticipates no
adverse comments. A detailed rationale
for the approval is set forth in the direct
final rule. If no adverse comments are
received in response to that direct final
rule, no further activity is contemplated
in relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this document. Any parties
interested in commenting on this
document should do so at this time.
DATES: Comments must be received by
February 6, 1995.
ADDRESSES: Comments may be mailed to
Linda M. Murphy, Director, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region |, JFK Federal Building,
Boston, MA 02203. Copies of the
documents relevant to this action are
available for public inspection during
normal business hours, by appointment
at the Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region I, One Congress Street, 10th
floor, Boston, MA,; and Division of Air
Quality Control, Department of
Environmental Protection, One Winter
Street, 8th Floor, Boston, MA 02108.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of this Federal Register.

Dated: September 18, 1994.
John P. DeVillars,
Regional Administrator, Region I.
[FR Doc. 95-293 Filed 1-5-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[AL 38-1-6571b; FRL-5123-9]

Clean Air Act Approval and
Promulgation of Redesignation of the
Leeds Area of Jefferson County, AL, to
Attainment for Lead

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
the State Implementation Plan (SIP)
revision submitted by the State of
Alabama for the purpose of
redesignating the Leeds area to
attainment for lead. In the final rules
section of this Federal Register, the EPA
is approving the State’s SIP revision as
a direct final rule without prior proposal
because the Agency views this as a
noncontroversial revision amendment
and anticipates no adverse comments. A
detailed rational for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to that direct final rule, no
further activity is contemplated in
relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period on this document. Any parties
interested in commenting on this
document should do at this time.
DATES: To be considered, comments
must be received by February 6, 1995.
ADDRESSES: Written comments should
be addressed to: Kimberly Bingham,
Regulatory Planning and Development
Section, Air Programs Branch, Air,
Pesticides & Toxics Management
Division, Region 4 Environmental
Protection Agency, 345 Courtland
Street, NE., Atlanta, Georgia 30365.

Copies of the material submitted by
the state of Alabama may be examined
during normal business hours at the
following locations:

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW.,
Washington, DC 20460.

Environmental Protection Agency,
Region 4 Air Programs Branch, 345
Courtland Street, NE., Atlanta,
Georgia 30365.

Alabama Department of Environmental
Management, Office of General
Counsel, 1751 Cong. W. L. Dickinson
Drive, Montgomery, Alabama 36130.

FOR FURTHER INFORMATION CONTACT:

Kimberly Bingham, Regulatory Planning

and Development Section, Air Programs
Branch, Air Pesticides & Toxics
Management Division, Region 4
Environmental Protection Agency, 345
Courtland Street, NE, Atlanta, Georgia
30365. The telephone number is (404)
347-2864.

SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
rules section of this Federal Register.

Dated: December 7, 1994.
Patrick M. Tobin,
Acting Regional Administrator.
[FR Doc. 95-285 Filed 1-5-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52

[MD3-2-5624b, MD10-2-6169b, MD24—2—
5968b, MD25-1-6146b, MD28-1-6147b;
FRL-5123-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; VOC RACT Catch-ups and
Stage | Vapor Recovery

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve
State Implementation Plan (SIP)
revisions submitted by the State of
Maryland. These revisions establish
statewide applicability for Maryland’s
category-specific volatile organic
compound (VOC) reasonably available
control technology (RACT) regulations,
lower the applicability threshold for
VOC RACT regulations, and correct
deficiencies in Maryland’s Stage | Vapor
Recovery rule. These revisions were
submitted to comply with the RACT
“Catch-up” and “‘Fix-up” provisions of
the Clean Air Act (the Act). The
intended effect of this action is to
propose approval of revisions to
Maryland’s category-specific VOC RACT
regulations, including Stage I. This
action is being taken in accordance with
the SIP submittal and revision
provisions of the Act.

In the final rules section of this
Federal Register, EPA is approving the
State’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a nhoncontroversial
SIP revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
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comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received in
writing by February 6, 1995.
ADDRESSES: Written comments on this
action should be addressed to Thomas
J. Maslany, Director, Air Radiation, and
Toxics Division (3ATO00), U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region 111, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107 and the Maryland Department of
the Environment, 2500 Broening
Highway, Baltimore, Maryland, 21224.
FOR FURTHER INFORMATION CONTACT:
Maria A. Pino, (215) 597-9337.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
action of the same title, pertaining to
revisions to Maryland’s category-
specific VOC RACT regulations,
including Stage I, which is located in
the Rules and Regulations Section of
this Federal Register.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: October 19, 1994.

Peter H. Kostmayer,

Regional Administrator, Region Ill.

[FR Doc. 95-287 Filed 1-5-95; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 61 and 69
[CC Docket No. 91-213, FCC No. 94-325]

Transport Rate Structure and Pricing

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: On December 22, 1994, the
Commission released a Supplemental
Notice of Proposed Rulemaking inviting
comments from interested parties on
proposals to stimulate the resale and

sharing of network facilities by common
carriers through the use of “split
billing.” Split billing is a billing
arrangement that enables multiple
customers to share or resell entrance
facilities and direct-trunked transport
facilities. Implementing procedures for
common carriers to provide split billing
will enable smaller customers to better
obtain the benefits of, and contribute to,
the Commission’s goal of more efficient
use of network facilities by allowing
pricing to reflect costs, by permitting a
rate structure which is conducive to
competition, and by encouraging the
development of full and fair
competition.

DATES: Comments must be received on
or before February 1, 1995; reply
comments must be received on or before
February 16, 1995.

ADDRESSES: Federal Communications
Commission, 1919 M Street, N.W.,
Washington, D.C. 20554; one copy shall
also be filed with the Commission’s
copy contractor, International
Transcription Services, Inc. (ITS, Inc.),
2100 M Street, N.W., Suite 140,
Washington, D.C. 20037 (202) 857-3800.
FOR FURTHER INFORMATION CONTACT:
Debra Sabourin, Common Carrier
Bureau, (202) 418-1530.

SUPPLEMENTARY INFORMATION:

1. Summary of Transport Rate
Structure and Pricing

On December 22, 1994, the
Commission released a Supplemental
Notice of Proposed Rulemaking in its
Transport Rate Structure and Pricing
proceeding, CC Docket No. 91-213, FCC
No. 94-325. In this Order, the
Commission tentatively concludes that
it is in the public interest to require
local exchange carriers (LECs) to offer
split billing for their transport service,
and that it is also in the public interest
to require these carriers to include in
their tariffs procedures for offering
transport split billing. Split billing is a
billing arrangement that enables
multiple customers to share or resell
entrance facilities and direct-trunked
transport facilities.

Proposed rule. Through LEC split
billing and shared network
arrangements, customers can reap the
maximum benefit from the restructured
transport rates. LEC split billing would
help smaller interexchange carriers
(IXCs) reduce their access costs by
enabling them to resell the services of
other IXCs or by utilizing network
sharing arrangements with other carriers
to transmit and terminate interstate
calls. It could also solve the practical
billing problems that have arisen
regarding Feature Group A and B access

services. Finally, split billing could
permit more efficient deployment and
use of transport facilities, a primary goal
of the transport restructure. The
Commission therefore tentatively
concludes that split billing for transport
service is in the public interest. It
further tentatively concludes that it
should require the LECs to include in
their tariffs procedures for offering
transport split billing. The Commission
seeks comment on these conclusions.

Implementation. As the record on this
issue indicates, the parties strongly
disagree on how best to implement split
billing. Although the industry’s
Ordering and Billing Forum (OBF) has
made progress, it has not yet been able
to reach final closure on an access
charge split billing prototype after 11
months of consideration. The
Commission therefore seeks comment
on how best to implement the proposed
split billing requirement.

First, the Commission seeks comment
on a proposal offered by CompTel in the
transport tariff review proceeding.
CompTel urges the Commission to
adopt the following affirmative steps to
make resale and sharing feasible: (1)
require the LECs to permit switched and
special access facilities to be combined
at the customer POP, LEC serving wire
centers, or any other designated hubbing
locations; (2) require the LECs to permit
multiple carriers of record for DS3 and
DS1 entrance and interoffice facilities;
(3) require the LECs to offer ““split
billing” for multiplexing equipment
located at a hub; and (4) require the
LECs to permit the IXC to specify (i) the
type and grade of switched access
service as well as the code at the
terminating hub, and (ii) the customer
premises location associated with
special access channels. The
Commission seeks comment on whether
it should adopt any of these proposed
requirements.

Second, the Commission seeks
comment on whether a split billing
charge levied on multiple customers of
record using a single high-capacity
facility should be set to recover the cost
of unused as well as used capacity. For
example, should a LEC be allowed to
charge an end-user customer for its use
of a high-capacity facility at a rate
computed by dividing total flat charges
for the entrance and interoffice facilities
by the number of end-users whose
traffic is carried over that facility, with
a pro rata allocation of the costs of
unused capacity in that rate?
Commenters should address the issue of
which entity would be responsible for
determining the allocation, the service
design and capability and the circuit
facility assignment under such an
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arrangement. In addition, commenters
should discuss whether this form of
split billing should be available to
resellers of access service, or should be
limited to customers seeking to share
dedicated facilities for their own use.
Commenters should also address
methods to ensure that Feature Group A
and B users are not double-billed for
their use of the same facilities.

In addition, the Commission seeks
comment on whether the type of split
billing and shared network
arrangements offered by NYNEX and
Southwestern Bell adequately address
customer needs for such arrangements.
It also invites parties to comment on
whether similar or modified
arrangements should be offered by all
LECs. Commenters should specifically
address whether the ““host/secondary
customer of record” arrangement, under
which a single IXC serves as the “host”
customer of record, and is responsible
for service arrangement and control,
would satisfy the access customers’
needs for sharing and resale of
dedicated transport facilities.
Commenters should also discuss how
such offerings could be expanded or
improved to meet customer needs.
Commenters advocating that there be a
single, host customer of record for the
access service should specifically
discuss how this split billing
arrangement would apply to voice-grade
access for Feature Group A and B
services.

Finally, the Commission seeks
comment on any other form of split
billing that commenters believe would
achieve the goals it has identified. Of
particular interest would be any split
billing prototype under consideration by
the industry’s OBF. Commenters who
do not support a requirement that the
LECs include in their tariffs procedures
for offering split billing and shared
network configurations should discuss
alternative ways to satisfy LEC
provision of these arrangements.

The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC Dockets Branch (Room 230),
1919 M Street NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractor, ITS, Inc.

2. Procedural Matters

Ex Parte. This is a non-restricted
notice and comment rulemaking. Ex
parte presentations are permitted,
except during the Sunshine period,
provided they are disclosed as provided
in the Commission’s rules. See
generally, 47 CFR 1.1202, 1.1203, and
1.1206(a).

Notice and Comment Provision.
Notice is given of the proposed changes
in the Commission’s policies regarding
split billing. Comment is invited on the
proposals pursuant to Sections 1, 4 (i)
and (j), 201-205, 218, and 403 of the
Communications Act as amended, 47
U.S.C. §8151.1 54(i) and (j), 201-205,
218, and 403. To file formally in this
proceeding, parties must file an original
and five copies of all comments, reply
comments, and supporting comments.
Parties wanting each Commissioner to
receive a personal copy of their
comments must file an original plus
nine copies. All comments and reply
comments should be sent to the Office
of the Secretary. In addition, parties
should file two copies of any such
pleadings with the Tariff Division,
Common Carrier Bureau, Room 518,
1919 M Street, N.W., Washington, DC
20554. Comments and reply comments
will be available for public inspection
during regular business hours in the
FCC Reference Center, Room 239, 1919
M Street, NW., Washington, DC.

Regulatory Flexibility Act. The
Regulatory Flexibility Act of 1980 does
not apply to this rulemaking proceeding
because the proposed rule amendments,
if promulgated, would not have a
signi