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Reader Aids

Additional information, including a list of public laws,
telephone numbers, and finding aids, appears in the Reader
Aids section at the end of this issue.

New Feature in the Reader Aids!

Beginning with the issue of December 4, 1995, a new listing
will appear each day in the Reader Aids section of the
Federal Register called ‘““Reminders”. The Reminders will
have two sections: “Rules Going Into Effect Today’ and
“Comments Due Next Week™. Rules Going Into Effect
Today will remind readers about Rules documents
published in the past which go into effect ‘““‘today”’.
Comments Due Next Week will remind readers about
impending closing dates for comments on Proposed Rules
documents published in past issues. Only those documents
published in the Rules and Proposed Rules sections of the
Federal Register will be eligible for inclusion in the
Reminders.

The Reminders feature is intended as a reader aid only.
Neither inclusion nor exclusion in the listing has any legal
significance.

The Office of the Federal Register has been compiling data
for the Reminders since the issue of November 1, 1995. No
documents published prior to November 1, 1995 will be
listed in Reminders.
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Presidential Documents

Title 3—

The President

Presidential Determination No. 96-6 of December 6, 1995

Assistance Program for New Independent States of the
Former Soviet Union

Memorandum for the Secretary of State

Pursuant to Section 577 of the Foreign Operations, Export Financing, and
Related Programs Appropriations Act, 1994 (Titles |-V of Public Law 103-
87), | hereby certify that Russia and the Commonwealth of Independent
States continue to make substantial progress toward the withdrawal of their
armed forces from Latvia and Estonia.

You are authorized and directed to notify the Congress of this certification
and to publish it in the Federal Register.

THE WHITE HOUSE,
Washington, December 6, 1995.

MEMORANDUM OF JUSTIFICATION REGARDING CERTIFICATION UNDER
SECTION 577 OF THE FOREIGN OPERATIONS, EXPORT FINANCING, AND
RELATED PROGRAMS APPROPRIATIONS ACT, 1994 (TITLES |-V OF PUB-
LIC LAW 103-87)

There continues to be active and substantial progress on the issue of Russian
and CIS troop withdrawal from the Baltics since the President’s previous
determination under Section 577 ‘‘of substantial progress” on June 6, 1995.

Since the last determination, the troop withdrawal agreement between the
Russian Federation and Estonia was ratified by the Russian State Duma
on July 21, 1995, and endorsed by the Federation Council on October 4.
Russian President Boris Yeltsin signed the federal law on ratification of
the treaty on October 13. The agreement awaits ratification by the Estonian
legislature. As noted previously, the troop withdrawal agreement between
the Russian Federation and Latvia has been ratified by both countries, the
documents of ratification having been exchanged on February 27, 1995.

By its terms, Section 577 remains in force until the President certifies
to the Congress under Section 577(b) that all Russian and CIS armed forces
have been withdrawn from Latvia and Estonia, or that the status of those
armed forces has been otherwise resolved by mutual agreement of the parties.
The Section 577(b) certification is not being made at this time, pending
ratification by Estonia of the agreement between the Russian Federation
and Estonia.

The residual issues remaining between Russia and Latvia and Russia and
Estonia relating to troop withdrawals continue to be primarily political
and social rather than military. In particular, there continues to be the
question of Russian/CIS military personnel demobilized in place before Au-
gust 31, 1994, when all active duty military personnel and equipment were
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withdrawn from Estonia and Latvia according to agreement. As noted pre-
viously, the lack of precise data for determining the number of troops
demobilized in place, combined with certain ambiguities in the agreements,
contribute to the difficulty of resolving these residual issues. Humanitarian
concerns continue to constitute another factor. Since the June 6, 1995 deter-
mination, the parties have actively worked on both bilateral and multilateral
levels to resolve these residual issues. In particular, they have used the
OSCE Permanent Council and OSCE missions as fora for raising, and working
through, their differences.

Latvia and Russia continue to review lists of demobilized officers in an
orderly manner to clarify the status of these individuals. In September
1995, Russia submitted updated lists totaling 1238 former Russian military
personnel whose status is still unresolved. The Latvians have told the OSCE
Mission to Latvia that they believe another 163, outside these lists, reside
in Latvia illegally. Of the 1238 on the Russian lists, Russia has committed
to repatriating 401 by the end of 1995. In addition, since the last determina-
tion, the Russians have recognized the need for individual case-by-case
review of a second major category of the 1238, comprised of 771 cases.
The Russians have redesignated the category ‘‘those claiming to have the
right to stay,” rather than those “having the right to stay.” In noting the
progress the two sides have made in resolving the issue of demobilized
officers, the OSCE Mission has also commended the political will shown
by the Latvian Government in agreeing to investigate each claim to stay
with appropriate care. Latvian President Ulmanis stated in September that,
despite their serious foreign policy disagreements, Latvia and Russia are
continuing to develop good-neighborly bilateral relations.

The bilateral dialogue between Russia and Estonia has broadened and deep-
ened since the last determination. On October 11, Russian Foreign Minister
Kozyrev and Estonian Foreign Minister Riivo Sinijarv met in Helsinki to
discuss, among other issues, the Estonian ratification process for the July
1994 agreements on troop withdrawal and Russian military pensioners.
Sinijarv termed the meeting ‘““very constructive and relaxed,” and noted
that despite difficulties, the two countries had achieved certain progress
in the normalization of Estonian-Russian relations. In November, a group
of Russian State Duma members visited the Estonian capital of Tallinn
and discussed with their counterparts the schedule for ratification by Estonia
of the bilateral agreements signed in July 1994. In mid-November during
UNESCO’s 50th anniversary celebrations in Paris, Estonian President Lennart
Meri noted that “‘relations between Russia and Estonia have already passed
their most difficult stage.” He highlighted the progress made on the border
talks as an example of this new phase in relations and stated that he
viewed future relations with Russia with ““optimism.”

The decommissioning of the Paldiski facility in Estonia has also been cited
by both sides as a major bilateral success. In his 50th UNGA address,
Foreign Minister Sinijarv noted that on September 26 ‘“‘the final remnant
of occupation, in the form of the former Soviet nuclear submarine training
facility at Paldiski, will be turned over to Estonian authorities by civilian
Russian dismantling specialists. | take this opportunity to acknowledge Esto-
nia’s satisfaction with the Russian Federation’s having fulfilled its commit-
ments in this regard, as mandated by the agreement signed by Russia and
Estonia on 30 July 1994.”

Russia and Estonia continue to use the OSCE Permanent Council mechanism
to raise issues of dispute. The Russians, for example, chose to use the
October 12 meeting of the Permanent Council to express concern over a
decision by the Estonian Parliament to remove from the week’s agenda
ratification of the bilateral Russian-Estonian agreement on military pension-
ers. Estonia replied that the Estonian government had resigned on October
11 and that this issue took precedence over ratification of the bilateral
agreement. Since the October 12 OSCE meeting, the Estonian Parliament
has been reviewing the package of troop withdrawal agreements for ratifica-
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tion as a high priority agenda item. On November 29, the package of agree-
ments passed the first of three required readings in the Estonian Parliament.
The OSCE has also appointed a representative to the Commission dealing
with the granting of residence permits for Russian military pensioners desir-
ing to stay in Estonia. Applications are being submitted and processed
on a case-by-case basis under this program.

In U.S. discussions with Russian, Latvian, and Estonian officials, the residual
troop withdrawal issue no longer receives the priority it once did as an
outstanding problem between Russia and Latvia and Russia and Estonia.
Further, local press commentators in the leadup to the September 30—October
1 elections in Latvia pointed out that normality had come at last to Latvia.
Troop withdrawal concerns had ceased to be a key issue for the populace;
integration into European institutions as well as bread and butter issues
had taken on greater importance.

Russia and Latvia and Russia and Estonia continue to recognize the impor-
tance of dialogue and diplomacy in resolving the residual issues relating
to troop withdrawals. They continue to look for practical ways, including
through international mechanisms, to solve their differences and have moved
significantly towards normal bilateral relations. In a November 7 speech
to the opening session of the sixth Saeima in Riga, Latvian President Ulmanis
eloquently defined the challenge and the goal facing the parties: “To find
a fruitful balance for this mutual tension of political factors is both a task
and a challenge to the creative and diplomatic abilities of our politicians.”
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Financial Assistance Rules: Eligibility

Determination for Certain Financial
Assistance Programs

AGENCY: Department of Energy.
ACTION: Final rule.

SUMMARY: The Department of Energy is
amending its Financial Assistance Rules
by adding a final statement of policy,
including procedures and
interpretations, to guide DOE officials in
making determinations required by
section 2306 of the Energy Policy Act of
1992 (EPACT) concerning eligibility to
receive financial assistance under DOE
programs authorized by Titles XX
through XXIII of EPACT.

EFFECTIVE DATE: January 19, 1996.

FOR FURTHER INFORMATION CONTACT: Dr.
Robert C. Marlay, Office of Science
Policy (Mail Stop PO-81), Office of
Policy, U.S. Department of Energy, 1000
Independence Avenue, SW.,
Washington, D.C. 20585, (202) 586—
3900. Paul Sherry, Esq., Office of

General Counsel (Mail Stop GC-61),
U.S. Department of Energy, 1000
Independence Avenue, S.W.,
Washington, D.C. 20585, (202) 586—
2440.

SUPPLEMENTARY INFORMATION:

I. Background
I1. Discussion of Public Comments
I11. Procedural Requirements

I. Background

This notice sets forth a final general
statement of policy, including
procedures and interpretations,
concerning implementation of the
requirements of section 2306 of EPACT
(42 U.S.C. 13525). This general
statement of policy will guide
implementing DOE officials in making a
special eligibility determination
prerequisite to a financial assistance
award to a company under Titles XX
through XXIII of EPACT. Those titles
relate to research, development,
demonstration and commercialization
programs in diverse areas of energy
efficiency, energy supply, and related
basic research.

Section 2306 provides for a two-part
determination. An applicant must be
found to satisfy the conditions of both
parts in order to be eligible. The first
part, set out in section 2306(1), involves
a finding with regard to whether an
award of financial assistance to the
applicant would be in the economic
interest of the United States. 42 U.S.C.
13525(1). The statute provides some
illustrative examples of the kinds of
evidence that would support such a
finding: investments in the United
States in research, development, and

manufacturing; significant contributions
to employment in the United States; and
agreements, with respect to any
technology arising from financial
assistance provided, to promote the
manufacture within the United States of
products resulting from that technology
and to procure parts and materials for
such manufacture from competitive
suppliers.

The second part of the determination,
section 2306(2), involves two subparts,
one of which must be satisfied. 42
U.S.C. 13525(2). The first subpart is
satisfied if the applicant is a “United
States-owned company.” The second
subpart is satisfied if the applicant is
found to be incorporated in the United
States and the applicant’s parent
company is incorporated in a foreign
country that: (a) affords opportunities to
United States-owned companies
comparable to those afforded to any
other company to participate in
government-supported joint ventures in
energy research and development; (b)
affords opportunities to United States-
owned companies comparable to those
afforded to any other company with
regard to general investment
opportunities; and (c) affords adequate
and effective protection of intellectual
property rights owned by United States-
owned companies.

The current list of covered programs
is set forth below. This list will be
updated as appropriate and published
in the Federal Register to account for
changes in activities undertaken in
relation to Titles XX through XXIII of
EPACT.

Covered programs

EPACT sections

Fossil energy R & D Petroleum: All Programs
Gas: Natural Gas Research

All programs, including:

Resource & Extraction

Delivery & Storage

Utilization
Turbines

Environmental Research & Regulatory Analysis ....

Mid-continent Energy Research Center
Fuel cells:
All Programs, including:
Advanced Research
Molten Carbonate Systems ....
Advanced Concepts
Energy conservation:
Transportation

Alternative Fuels Utilization
Materials Development

§2011, 2012
§2013-2015, 2112

§2013, 2014
§2013, 2014
§2013, 2014
§2112

§2013, 2014
§2013, 2015
§2115

§2115
§2115
§2115

§2021-2025, 2027, 2028,
2112

§2021, 2023

§2021
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Covered programs EPACT sections
Heat ENGINE DEVEIOPIMENT ......c.iiiiiiiiiieitie ittt ettt ettt b e et sae et e s bb e e b e e sae e e bt e s e e beesenas §2021, 2112
Electric & HyDBrid PrOPUISION ........oocuiiiiiiiiiii ittt ettt b e sbe e sen et e §2021, 2025
Development Implementation & Deployment . | 82021
Management ..........cccocveeriiieniiee e .. | §2021
[@=T o] 1 e U o 011000170 | PSP OP RO PRT USSPt §2021
Advanced AUtOMOLIVE FUEI ECONOMY .....ooiuiiiiiiiiieiie ettt sb e e et et e b e e nbeesaneetee s §2021, 2022
Biofuels User Facility ..........ccccevuveiieene .. | 82021, 2024
Advanced Diesel Emissions Program .. .. | 82021, 2027
Telecommuting Study ........cccceeeeiieeene .. | 82021, 2028
Utility: All programs .. .. | 82101
1L [V {5V USSP PRR §2101-2108
All Programs, including:
INAUSEITAI WASTES ...ttt ettt et b e et n bt et e e b e e sbe e et e st e e be e §2101
Municipal Solid Wastes .... §2101
Cogeneration ................ §2101
Electric Drives ........ccccecvvvveeeeeeinnns §2101, 2105
Materials and Metals Processing .. .. | 82101, 2107
Other Process Efficiency ............... .. | 82101
Process Heating & Cooling .... .. | 82101, 2102
Implementation & Deployment ...... .. | 82101
Management ...........cccoeeeueeen. .. | 82101
(O o1 2= LI <o 01T o] 4 T=T o | OO PP PP OPPRPT PPN §2101
National Advanced ManufacCturing TECKN .......cueii ittt ettt e e et e e e sabe e e s snreeeannes §2101, 2202
Initiative Pulp & Paper ........cccccvcveeenneen. .. | 82101, 2103
Steel, Aluminum, and Metal Research .. | 82101, 2106
Energy Efficient ENVIroNmMeENtal PrOgram .........ooioiiiiiiiiiiiieesi ettt §2101, 2108
1= TU 1o [T o TP §2101-2108
All Programs, including:
Federal Energy ManagemeENnt PTOGIAM ........cccuueiiiiieeiiiieesitieeestteeessaeeesnssesessseessssaeessssssessssssesssessssnsssesssesesnnes §2101
Implementation & Deployment ............... .. | 82101
Management and Planning .... §2101
Capital Equipment ...........cccoc.... §2101
Advanced Buildings for 2005 .... .. | 82101, 2104
Building Systems ...........cccceeueee. .. | 82101
Building Envelope ...... .. | 82101
Building Equipment ...... .. | 82101
C0dES AN STANAAIUS .....ooiiiiiiiieiie ettt ettt b e e sa et e bt e e bt e st e e et e e nan e e bt e s tbeesbeesineenes §2101
Energy Supply R & D: Energy Research:.
LRV To] o = g T=T o | TP PP O PRSP PP OP P TRTPPROO §2114
All Programs, including:
CONFINEMENT SYSLEIMS ....oiiiiiiiii ettt st e e e ste e e b e e saaeeteeesbeesbeesaseessaeesbeestaeeaeesaneanraens §2114
Development & Technology .. | 82114
APPIIEA PIASMA PRYSICS ...oiuiiiitiitii ittt sttt b e bt e bt s e bt e bt e e e bt e she e e ab e e nhb e e bt e s be e e bt e sineentee s §2114
[ E= Ve T o IR o (] [T o £ TSP UP PP PPRPPPI §2114
Inertial Fusion Energy ......... .. | 82114
Program Direction-Op EXp ............... .. | 82114
Capital Equipment & Construction ... .. | 82114
BASIC ENEIQY SCIEBNCES ...uviiiiiiiieiitiieeeieeeesee e st e e sttt e e staeeeesteeeeasteeeeasteeeasteeeasseee e s seeeaasteeeanseeeessseeeesseeeantaeeennsaneennneeennnnn §2203
All Activities, including:
Y LT T LSSt =Y o oY PRSPPI §2203
Chemical Sciences .... §2203
Energy Biosciences ................ §2203
Engineering & Geosciences ... §2203
Applied Math Sciences ........... .. | 82203, 2204
Advanced Energy Projects ..... .. | 82203
Program Direction ..... §2203
Capital Equipment .........ccccoeviveenieennne §2203
Advisory & Oversight/Program Direction .... .. | §2203
Advanced Neutron Source ..........cccccceeveee. .. | 82203
Energy Research Analysis ..........ccccceeerunnen. .. | §2203
University & Science Education Programs ............ccccceeenne .. | 82203
Experimental Program to Stimulate Competitive Research . .. | §2203
Laboratory Technology Transfer ..........cccccovceiiiiiieniineennns .. | 82203
Multi-Program LaboratOry SUPPOTT ......cccuueeiiiieeiiiieesiieeesteeessieeesaeeesaaeeeassaeeassseeessseeesssaeeessseneesssseesnssenssnsseessnsees §2203
Nuclear Energy:
LIGNT WALET REACLOT ... .vieitiiiiiiitie ettt ettt ettt e st e e et e s ate e teeeab e e saeesabeesaeeeabeeaseeesseesaseenseeesbeesbeessseennsesnteeteeaneas §2123, 2126
Advanced Reactor R & D ... .. | 82121, 2122, 2124, 2126
L Uo7 11O §2126
Solar & Renewables:
Yo T @ (g T=T g o T= T SRS §2021, 2026, 2111, 2117
All Programs, including:
Photovoltaics ... .| 82111
BiofUelS ....cccoevviiiiiiicice .. | 82021, 2013, 2024, 2111
Y] =T = Tod a1 o] (oo 1Y AR I = U ) (= PSRRI §2111
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Covered programs

EPACT sections

Program Direction—Other Solar Energy

Solar Building Technology Research
Solar Thermal Energy Systems
Wind Energy Systems ..................
Ocean Energy Systems
International Solar Energy Program
Resource Assessment
Program Support ..........cccee...
Geothermal .................. .
Hydrogen Research

Electric Energy Systems including: Superconductivity
Energy Storage Systems .........cccccocveeennnen.

Environmental Rest & Waste Management:

Facility Transition—Fast Flux Test Facility

Civilian Waste R & D ......cooviieiiiiiieeiiieee
Electric & Magnetic Fields Research and Public Dissemination Program
Spark M. Matsunaga Renewable Energy & Ocean Technology Center

§2111
§2111, 2104
§2111
§2111
§2111
§2111
§2111
§2111
§2111
§2026
§2117, 2111
§2111

§2116
§2113
§2118
§2111, 2119

On February 23, 1995, DOE published
a proposed statement of policy for
public comment in the Federal Register
(60 FR 10296). The public comment
period ended April 24, 1995. The
Department received seven comments.
In addition, a public hearing was held
on April 19, 1995, in Washington, DC.
Comments were received from the
Delegation of the European
Commission, individual corporations,
and associations representing
corporations and commercial interests.
The official rulemaking record is
available in the Department’s Freedom
of Information reading room.

I1. Discussion of Public Comments

A. Applicability of Eligibility
Requirements

One commenter questioned the
Department’s overall approach of
implementing section 2306 through a
“‘general statement of policy’” which
allows DOE officials considerable
flexibility. The commenter noted that
§2306 is mandatory, not advisory, and
that the Department’s interpretation of
what constitutes compliance with this
provision should also be mandatory in
the form of a final binding rule. In
addition, the commenter expressed the
view that allowing discretion in
applying section 2306 will lead to
arbitrary and inconsistent results.

The policy statement recognizes the
limitations of DOE’s discretion by
announcing that ‘“Department officials
must, in all cases, comply with the
requirements of the statute.” The
Department has decided to adopt a
general statement of policy which
provides uniform guidance for DOE
officials and potential DOE program
applicants, but allows implementing
officials discretion in applying this
policy to a large number of programs in
diverse energy areas.

Most importantly, the Department’s
general statement of policy sets forth a
reasonable decisionmaking framework
for the purpose of allowing full
compliance with—not avoidance of—
section 2306. This decisionmaking
framework has been designed to avoid
arbitrary decisionmaking by ensuring
that all implementation actions under
section 2306 comply with the
requirements of that provision.

Several comments were received
concerning the “‘retroactive’ application
of section 2306 by the Department. One
commenter asserted that the Department
should not retroactively impose
conditions on program participants
granted awards prior to the enactment of
EPACT.

Section 2306, which governs the
award of financial assistance covered by
Titles XX to XXIII of EPACT, became
effective on October 24, 1992. The
eligibility requirements will not be
applied to financial assistance awards
made prior to the effective date of the
Act. This policy statement will apply to
any new financial assistance awards or
renewals of such awards under covered
programs made after the effective date
stated in this notice.

Several commenters also raised
retroactivity issues with respect to
which programs are covered. One
commenter asserted that section 2306
applies to programs authorized by
EPACT but commenced prior to the
passage of that Act. Another commenter
disagreed and asserted that DOE
improperly proposed to apply section
2306 to programs that pre-date the
enactment of EPACT. Departmental
programs that pre-date EPACT but are
referenced in Titles XX through XXIII of
the Act will be considered covered
programs as of the effective date of the
Act.

Two commenters expressed opposing
views with respect to the scope of

programs “‘under Titles XX through
XXII"” of EPACT. One commenter
asserted that the requirements of section
2306 should be applied broadly.
Another commenter asserted that it
would be inappropriate to apply section
2306 to programs not specifically
authorized under titles XX through
XXI1I of EPACT. The Department has
developed the list of covered programs
set forth above to include both activities
specifically authorized by Titles XX
through XXIIl of EPACT and other
activities that are reasonably judged to
be undertaken pursuant to program
directions set out in those titles.

B. Definitions

Two comments were received
concerning the proposed definition of
“financial assistance.” One commenter
agreed with the Department’s proposal
to define “financial assistance’ to
include grants and cooperative
agreements and not contracts,
subcontracts, and cooperative research
and development agreements
(CRADAS). Another commenter argued
that the exclusion of contracts and
subcontracts from the definition thwarts
the intent of Congress and reduces the
applicability of the statute to “‘near
zero.”

The term “financial assistance” is not
defined in EPACT, and the legislative
history to that Act is silent as to its
intended meaning. The Department has
chosen to apply its pre-existing
definition of the term **financial
assistance”, found at 10 CFR 600.3,
which includes grants and cooperative
agreements but does not include
contracts, subcontracts or CRADASs. This
definition is consistent with the usual
connotations of the term.

The Department invited comment on
the definition of “‘company” in order to
assess whether it was appropriate to
exclude all non-profit organizations
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from that definition, or whether it
would be more appropriate to exclude a
narrower class of non-profit educational
and charitable organizations. One
commenter expressed the view that
excluding all non-profit organizations
from the definition of that term would
invite efforts to circumvent the purpose
of section 2306.

The Department has concluded that
the definition of “‘company” should not
exclude all not-for-profit organizations,
but should instead exclude educational
or charitable organizations.

Accordingly, §600.501 defines
“‘company’’ as ‘“‘any business entity
other than an organization of the type
described in section 501(c)(3) of the
Internal Revenue Code of 1954 (26
U.S.C. §501(c)(3)).” This definition is
intended to include corporations,
general or limited partnerships, sole
proprietorships, joint ventures, and
other forms of business entities. It is not
intended to include governmental
entities. Not-for-profit corporations and
associations are included unless they
are educational or other institutions
qualified under section 501(c)(3) of the
Internal Revenue Code.

One commenter noted that the term
“affiliates” is not defined in the
proposed rule and suggested that a
definition be added. Section 600.503, in
which the term is used, simply provides
that investment and employment in the
U.S. by affiliates may be considered in
assessing whether the applicant’s
participation is in the economic
interests of the U.S. Accordingly, the
Department does not believe that a
technical definition of “affiliates” is
necessary.

Another commenter suggested a
change to the definition of “parent
company” to clarify that, in the case of
indirect control, each company in a
series must have a majority control of its
subsidiary. Such a rigid approach could
permit use of organizational structures
designed to circumvent effective review
under section 2306. Therefore, the
definition has not been modified.

C. Economic Interest Determination

Several comments were received
concerning the scope of Departmental
discretion in determining whether a
company’s participation is in the
economic interest of the United States.
One commenter, asserting that DOE has
substantial discretion in this area,
suggested that this determination
should include a comparison of the
records of applicant companies in
particular areas, for example, in the area
of providing U.S. jobs. A second
commenter asserted that economic
interest assessments must not be based

simply on static comparisons among
applicants. This same commenter
emphasized that the Department should
be flexible in the factors it considers in
every case and should consider all
available evidence in making its
economic interest determination. A
third commenter agreed, taking the
position that the Department’s economic
interest determination should not be too
narrowly focused. As an example, the
third commenter noted that in certain
cases there could be a clear economic
benefit to the United States even though
some prospective awardees have no
presence in the United States and could
not be expected to have any in the
future.

Determinations concerning the
economic interest of the United States
will be based on consideration of all
available evidence. The statement of
policy provides that any evidence that
shows that an award would be in the
economic interest of the United States
can be considered. The Department also
agrees with the position that economic
interest assessments should not be
based on comparisons among
applicants.

Several commenters cautioned that, in
applying the economic interest criteria,
DOE should not impose performance
requirements or other similar conditions
on applicants, directly or indirectly.
Some of these comments refer to U.S.
Government obligations under the
World Trade Organization (WTO)
Agreement on Subsidies and
Countervailing Measures and the WTO
Agreement on Trade-Related Investment
Measures, which prohibit import
substitution requirements and local
purchasing requirements, respectively.
The policy statement does not impose
performance requirements or other
similar conditions on applicants.

D. Section 2306(2)(B) Determination

One commenter recommended that
the sole basis for DOE’s finding should
be the outcome of proceedings
conducted by the Office of the United
States Trade Representative under
section 301 of the Trade Act of 1974, as
amended. This commenter notes that
the Congress and the Executive Branch
have established a comprehensive
system of identifying, evaluating and
eliminating foreign trade barriers under
section 301. This commenter argues that
such an approach would ensure that all
concerned parties have an opportunity
to express views; would ensure
predictable results; and would ensure
that DOE’s finding supports U.S.
market-opening efforts. Another
commenter argued that DOE should
consider evidence of compliance or

non-compliance with laws and
international agreements affecting trade,
and should not limit its analysis to the
outcome of section 301 proceedings.
DOE agrees that section 301 proceedings
are an important factor in making the
necessary finding, but consideration of
relevant evidence that is not produced
as a result of a section 301 proceeding
also is appropriate.

One commenter urged DOE to
consider whether U.S.-owned firms
have non-discriminatory market access
in making its determinations. The
criteria contained in section 2306(2)(B)
of EPACT address comparable access to
research opportunities, comparable
investment opportunities and adequate
and effective intellectual property
protections. Section 2306(2)(B) does not
provide for DOE to consider whether
U.S.-owned firms have access to
comparable trade opportunities in the
relevant foreign country.

E. Comparable Access to Research
Opportunities

One commenter stated that it would
defy common sense to find that a parent
company incorporated in a country with
no similar research program satisfies the
requirements of section 2306. At the
public hearing, the same commenter
stated that section 2306 of EPACT
requires DOE to disqualify any
applicant if the applicant is
headquartered in a country that has no
comparable research program.

Section 2306(2)(B) directs DOE to
consider whether a foreign country
affords U.S. companies ‘“‘opportunities,
comparable to those afforded to any
other company, to participate in any
joint venture similar to those authorized
under this Act.”” 42 U.S.C. 13525(2)(B).
This finding relates to whether there is
discrimination against U.S.-owned firms
relative to other firms with regard to
access to any foreign-government-
sponsored programs comparable to
those covered under EPACT. The law
does not provide for a finding that a
foreign country has comparable energy
research and development programs.

F. Comparable Access to Investment
Opportunities

One commenter stated that DOE
should not limit its review to whether
U.S.-owned firms have a legal right to
foreign investment opportunities under
international agreements. The
commenter stated that DOE should not
find an affected applicant eligible to
participate in a DOE covered program
unless U.S. firms have actual
investment opportunities in the country
of the applicant’s parent company that
are comparable to the opportunities
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available to foreign investors in the
United States. Another commenter
stated that DOE’s main source of
information on investment barriers
should be the National Trade Estimates
Report on Foreign Trade Barriers
published annually by the Office of the
United States Trade Representative.

Section 2306(2)(B) provides that DOE
must determine whether the country
*““affords to United States-owned
companies local investment
opportunities comparable to those
afforded to any other company.” 42
U.S.C. 13525(2)(B). DOE will consider
available information on the legal
regimes and de facto practices governing
foreign investment in relevant countries.
The statement of policy states that DOE
may consider obligations of the country
involved and local investment
opportunities afforded to U.S.-owned
companies in that country. DOE will
consult with other Federal government
agencies, as appropriate.

G. Protection of Intellectual Property
Rights

One commenter stated that DOE
should use the annual National Trade
Estimate Reports on Foreign Trade
Barriers published by the Office of the
U.S. Trade Representative as a main
source of information concerning
foreign government practices related to
the protection of the intellectual
property rights of U.S.-owned
companies. The commenter
recommended that DOE use the reports
to allow foreign-owned companies to
know whether or not they are likely to
be eligible to participate in such
programs prior to submitting an
application. Two commenters
recommended that DOE work with other
federal agencies to ensure that DOE’s
policy is implemented in a manner that
is predictable and consistent with U.S.
Government trade policies, including
intellectual property rights protection.
Section 600.505 allows DOE to consider
any information related to the
protection of intellectual property rights
of U.S.-owned companies and to seek
and consider advice from other federal
agencies concerning such information,
as appropriate. To promote consistency,
DOE has considered information on
intellectual property rights protection
developed by other federal agencies and
has consulted with appropriate federal
agencies in applying the section
2306(2)(B) standards. DOE intends to
continue this practice.

H. Administrative Issues

DOE received several comments
concerning the “burden’ of
requirements established in the

proposed rulemaking imposed on
applicants. One commenter expressed
the view that DOE should avoid the
imposition of requirements which divert
scarce research and development
resources to purposes of administration.
This commenter also took issue with the
proposed certification procedures
including those set forth at § 600.504(d)
calling for a certification of status as a
“United States-owned company.” The
commenter viewed these requirements
as overly legalistic and creating an
unnecessary administrative burden and
expense. The Department agrees that the
administrative burden on applicants in
complying with the requirements of
section 2306 should be minimized
wherever possible. The Department has
modified § 600.504 (b) and (c) to
provide for representations as opposed
to certifications concerning ownership
status and other factors. This approach
will allow the applicant to demonstrate
eligibility while minimizing any
administrative burden or added
expense.

Another commenter, also urging that
the administrative burden of complying
with section 2306 should be minimized,
argued that there is no reason to impose
section 2306 requirements on firms
meeting the definition of *“‘small
business’ under the regulations of the
Small Business Administration (SBA)
because such firms, to be approved as a
small business by SBA, must already
meet most of the requirements of section
2306. The Department does not agree
that qualifying for small business status
is equivalent to satisfying the eligibility
criteria of section 2306. Compare 13
CFR §121.403 with 42 U.S.C. 13525.
However, DOE sought comment on how
it should make the required section
2306 determination in the context of
relatively small financial assistance
awards. DOE suggested that one
possible alternative would be to ask
applicants for awards below $100,000 to
certify that they satisfy all the eligibility
requirements of section 2306 (1) and
(2)(A). The Department, in
implementing this policy statement,
expects to establish such self-
certification procedures to minimize the
compli-ance burden for awards of less
than $100,000. Guidance on the
procedures for establishing eligibility is
available from the DOE Office of
Procurement and Assistance
Management (202-586-8613).

I11. Procedural Requirements
A. Review Under Executive Order 12866

Today’s regulatory action has been
determined to be a ““significant
regulatory action” under Executive

Order 12866, ‘‘Regulatory Planning and
Review,” 58 FR 51735 (October 4, 1993).
Accordingly, today’s action was
reviewed by the Office of Information
and Regulatory Affairs. Today’s action
and any other documents submitted to
OIRA for review have been made a part
of the rulemaking record and are
available for public review as provided
in the Supplementary Information
section of this rule.

B. Review Under Paperwork Reduction
Act

No new information collection
requirements subject to the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.,
are imposed by today’s regulatory
action.

C. Review Under the National
Environmental Policy Act

Pursuant to the Council on
Environmental Quality Regulations (40
CFR parts 1500-1508), the Department
of Energy has established regulations for
its compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Pursuant to
appendix A of subpart D of 10 CFR part
1021, the Department has determined
that today’s regulatory action is
categorically exempt as a procedural
rule for implementation of statutory
requirements.

D. Review Under Executive Order 12612

Executive Order 12612, 52 FR 41685
(October 30, 1987), requires that rules be
reviewed for any substantial direct
effect on States, on the relationship
between the National Government and
the States, or in the distribution of
power and responsibilities among
various levels of government. If there
are sufficient substantial direct effects,
then the Executive Order requires
preparation of a federalism assessment
to be used in all decisions involved in
promulgating and implementing a
policy action. Today’s action interprets
the section 2306 eligibility requirements
to be inapplicable to State applications
for financial assistance. Therefore, the
Department has determined that they
will not have a substantial direct effect
on the institutional interests or
traditional functions of States.

E. Review Under Executive Order 12778

Section 2 of Executive Order 12778
instructs each agency to adhere to
certain requirements in promulgating
new regulations. These requirements,
set forth in section 2 (a) and (b)(2),
include eliminating drafting errors and
needless ambiguity, drafting the
regulations to minimize litigation,
providing clear and certain legal
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standards for affected legal conduct, and
promoting simplification and burden
reduction. Agencies are also instructed
to make every reasonable effort to
ensure that regulations define key terms
and are clear on such matters as
exhaustion of administrative remedies
and preemption. The Department
certifies that today’s regulatory action
meets the requirements of section 2 (a)
and (b)(2) of Executive Order 12778.
Issued in Washington, DC, on this 13th day
of December 1995.
Dan W. Reicher,
Acting Assistant Secretary for Policy.

For the reasons stated in the
preamble, part 600 of title 10,
Subchapter H of the Code of Federal
Regulations is amended as set forth
below:

PART 600—FINANCIAL ASSISTANCE
RULES

1. The authority citation for part 600
is revised to read as follows:

Authority: 42 U.S.C. 7254, 7256, 13525; 31
U.S.C. 6301-6308, unless otherwise noted.

2. New subpart F, consisting of
88 600.500 through 600.505, is added to
read as follows:

Subpart F—Eligibility Determination for
Certain Financial Assistance Programs—
General Statement of Policy

Sec.
600.500
600.501

Purpose and scope.

Definitions.

600.502 What must DOE determine.

600.503 Determining the economic interest
of the United States.

600.504 Information an applicant must
submit.

600.505 Other information DOE may
consider.

Subpart F—Eligibility Determination
for Certain Financial Assistance
Programs—General Statement of
Policy

§600.500 Purpose and scope.

This subpart implements section 2306
of the Energy Policy Act of 1992, 42
U.S.C. 13525, and sets forth a general
statement of policy, including
procedures and interpretations, for the
guidance of implementing DOE officials
in making mandatory pre-award
determinations of eligibility for
financial assistance under Titles XX
through XXIII of that Act.

§600.501 Definitions.

The definitions in §600.3 of this part,
including the definition of the term
“financial assistance,” are applicable to
this subpart. In addition, as used in this
subpart:

Act means the Energy Policy Act of
1992.

Company means any business entity
other than an organization of the type
described in section 501(c)(3) of the
Internal Revenue Code of 1954 (26
U.S.C. §501 (c)(3)).

Covered program means a program
under Titles XX through XXIII of the
Act. (A list of covered programs,
updated periodically as appropriate, is
maintained and published by the
Department of Energy.)

Parent company means a company
that:

(1) Exercises ultimate ownership of
the applicant company either directly,
by ownership of a majority of that
company’s voting securities, or
indirectly, by control over a majority of
that company’s voting securities
through one or more intermediate
subsidiary companies or otherwise, and

(2) Is not itself subject to the ultimate
ownership control of another company.

United States means the several
States, the District of Columbia, and all
commonwealths, territories, and
possessions of the United States.

United States-owned company means:

(1) A company that has majority
ownership by individuals who are
citizens of the United States, or

(2) A company organized under the
laws of a State that either has no parent
company or has a parent company
organized under the laws of a State.

Voting security has the meaning given
the term in the Public Utility Holding
Company Act (15 U.S.C. 15b(17)).

§600.502 What must DOE determine.

A company shall be eligible to receive
an award of financial assistance under
a covered program only if DOE finds
that—

(a) Consistent with §600.503, the
company’s participation in a covered
program would be in the economic
interest of the United States; and

(b) The company is either—

(1) A United States-owned company;
or

(2) Incorporated or organized under
the laws of any State and has a parent
company which is incorporated or
organized under the laws of a country
which—

(i) Affords to the United States-owned
companies opportunities, comparable to
those afforded to any other company, to
participate in any joint venture similar
to those authorized under the Act;

(ii) Affords to United States-owned
companies local investment
opportunities comparable to those
afforded to any other company; and

(iii) Affords adequate and effective
protection for the intellectual property

rights of United States-owned
companies.

§600.503 Determining the economic
interest of the United States.

In determining whether participation
of an applicant company in a covered
program would be in the economic
interest of the United States under
§600.502(a), DOE may consider any
evidence showing that a financial
assistance award would be in the
economic interest of the United States
including, but not limited to—

(a) Investments by the applicant
company and its affiliates in the United
States in research, development, and
manufacturing (including, for example,
the manufacture of major components or
subassemblies in the United States);

(b) Significant contributions to
employment in the United States by the
applicant company and its affiliates;
and

(c) An agreement by the applicant
company, with respect to any
technology arising from the financial
assistance being sought—

(1) To promote the manufacture
within the United States of products
resulting from that technology (taking
into account the goals of promoting the
competitiveness of United States
industry); and

(2) To procure parts and materials
from competitive suppliers.

§600.504
submit.

(a) Any applicant for financial
assistance under a covered program
shall submit with the application for
financial assistance, or at such later time
as may be specified by DOE, evidence
for DOE to consider in making findings
required under § 600.502(a) and
findings concerning ownership status
under §600.502(b).

(b) If an applicant for financial
assistance is submitting evidence
relating to future undertakings, such as
an agreement under § 600.503(c) to
promote manufacture in the United
States of products resulting from a
technology developed with financial
assistance or to procure parts and
materials from competitive suppliers,
the applicant shall submit a
representation affirming acceptance of
these undertakings. The applicant
should also briefly describe its plans, if
any, for any manufacturing of products
arising from the program-supported
research and development, including
the location where such manufacturing
is expected to occur.

(c) If an applicant for financial
assistance is claiming to be a United
States-owned company, the applicant

Information an applicant must
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must submit a representation affirming
that it falls within the definition of that
term provided in §600.501.

(d) DOE may require submission of
additional information deemed
necessary to make any portion of the
determination required by § 600.502.

§600.505 Other information DOE may
consider.

In making the determination under
§600.502(b)(2), DOE may—

(a) consider information on the
relevant international and domestic law
obligations of the country of
incorporation of the parent company of
an applicant;

(b) consider information relating to
the policies and practices of the country
of incorporation of the parent company
of an applicant with respect to:

(1) The eligibility criteria for, and the
experience of United States-owned
company participation in, energy-
related research and development
programs;

(2) Local investment opportunities
afforded to United States-owned
companies; and

(3) Protection of intellectual property
rights of United States-owned
companies;

(c) seek and consider advice from
other federal agencies, as appropriate;
and

(d) consider any publicly available
information in addition to the
information provided by the applicant.

[FR Doc. 95-30752 Filed 12—-19-95; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL ELECTION COMMISSION
[Notice 1995-24]

11 CFR Part 110

Communications Disclaimer
Requirements

AGENCY: Federal Election Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: On Oct. 5, 1995 (60 FR
52069), the Commission published the
text of revised regulations governing
disclaimers on campaign
communications. On Nov. 29, 1995, the
Commission published a correction to
the preamble of the revised regulations.
(60 FR 61199) 11 CFR Part 110. These
regulations implement a provision of
the Federal Election Campaign Act of
1971, as amended. The Commission
announces that these rules are effective
as of December 20, 1995.

EFFECTIVE DATE: December 20, 1995.

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, or Ms. Rita A. Reimer, 999 E
Street NW., Washington, DC 20463,
(202) 219-3690 or toll free (800) 424—
9530.

SUPPLEMENTARY INFORMATION: Section
438(d) of Title 2, United States Code,
requires that any rule or regulation
prescribed by the Commission to
implement Title 2 of the United States
Code be transmitted to the Speaker of
the House of Representatives and the
President of the Senate thirty legislative
days prior to final promulgation. The
revisions to 11 CFR Part 110 were
transmitted to Congress on Oct. 2, 1995.
Thirty legislative days expired in the
Senate on Nov. 28, 1995, and in the
House of Representatives on Dec. 5,
1995.

The Commission subsequently
published a corrections notice to the
preamble of these rules. The Speaker of
the House of Representatives and the
President of the Senate were notified of
the correction notice on Nov. 27, 1995.
The correction did not affect the text of
the rules.

The rules address the circumstances
under which a disclaimer must be
included on campaign communications,
as well as what information must be
included in the disclaimer. The
correction notice deleted a potentially
misleading reference to phone bank
activity that had inadvertently been
included in the Explanation and
Justification to the revised rules.

Announcement of Effective Date: 11
CFR 110.11, as published at 60 FR
520609, is effective as of December 20,
1995.

Dated: December 15, 1995.
Lee Ann Elliot,

Vice Chairman, Federal Election Commission.

[FR Doc. 95-30940 Filed 12-19-95; 8:45 am]
BILLING CODE 6715-01-M

FEDERAL HOUSING FINANCE BOARD

12 CFR Part 934

[No. 95-74]

Repeal of the Charitable Contribution
Limitation Regulation

AGENCY: Federal Housing Finance
Board.

ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Board (Finance Board) has determined
that the making of charitable donations
is within the corporate power of the
Federal Home Loan Banks (FHLBanks)
and that issues of safety and soundness

to which excessive donations might give
rise can be adequately addressed
through the Finance Board’s FHLBank
examination process. Therefore, the
Finance Board is repealing the
regulation that requires that FHLBanks
obtain the approval of the Board of
Directors of the Finance Board before
making charitable donations in excess of
$5,000 to one organization, or $25,000
total, during one calendar year. The
repeal of this regulation is intended to
allow the FHLBanks to use their own
discretion in making such donations,
subject only to the Finance Board’s
power to enforce standards of safety and
soundness in FHLBank operations. This
result is in keeping with the Finance
Board’s continuing effort to devolve
corporate governance authority to the
FHLBanks.

EFFECTIVE DATE: December 20, 1995.

FOR FURTHER INFORMATION CONTACT:
Ellen E. Hancock, Assistant Director,
Office of Policy and Financial
Reporting, (202) 408-2906, or Janice A.
Kaye, Attorney-Advisor, Office of
General Counsel, (202) 408-2505,
Federal Housing Finance Board, 1777 F
Street NW., Washington, D.C. 20006.

SUPPLEMENTARY INFORMATION:
l. Statutory and Regulatory Background

Section 934.11 of the Finance Board’s
regulations requires prior approval of
the Board of Directors of the Finance
Board, or its designee, for charitable
contributions by a FHLBank that exceed
$5,000 to one organization, or $25,000
in total during a calendar year. 12 CFR
934.11. As a result of an ongoing
internal review of its regulations, the
Finance Board, for the reasons set forth
below, has determined that this
regulation is unnecessary. Accordingly,
the Finance Board is repealing section
934.11.

The substance of section 934.11
originally appeared at section 524.11 of
the regulations of the Finance Board’s
predecessor, the Federal Home Loan
Bank Board (FHLBB). In 1959, the
FHLBB promulgated a regulation
prohibiting the FHLBanks from making
charitable donations. See 12 CFR 524.11
(1959) (amended). The FHLBB had
determined that a FHLBank did not
have the legal authority to make
charitable donations and, further,
wanted to prevent FHLBanks from
favoring some communities in their
districts over others.

In 1975, the FHLBB reconsidered its
position and concluded that charitable
donations, within reasonable limits,
would further the corporate interests of
the FHLBanks. See 40 FR 46302 (Oct. 7,
1975). Therefore, the FHLBB amended
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section 524.11 to permit a FHLBank,
with the approval of its board of
directors, to make charitable donations
not exceeding $1,000 to one
organization, or $5,000 in total in a
calendar year. See 12 CFR 524.11 (1976)
(amended). Exceptions to these annual
limits required prior approval of the
FHLBB’s Office of District Banks. Id.

Recognizing the effects of inflation on
the dollar limits it had set in 1975, the
FHLBB in 1987 raised the annual limit
on individual donations to $5,000 and
on aggregate donations to $25,000. See
52 FR 49381 (Dec. 31, 1987).

With the dissolution of the FHLBB
and the establishment of the Finance
Board in 1989, see Financial Institutions
Reform, Recovery, and Enforcement Act
of 1989, Public Law 101-73, 8401, 103
Stat. 183 (Aug. 9, 1989) (codified at 12
U.S.C. 1437 note), section 524.11 was
redesignated as section 934.11 of the
Finance Board’s regulations. See 54 FR
36759 (Sept. 5, 1989). In 1990, the
Finance Board amended section 934.11
to require prior approval of the Board of
Directors of the Finance Board, or its
designee, for exceptions to the annual
dollar limitations on FHLBank
charitable donations. See 55 FR 2229
(Jan. 23, 1990). Since that time, the
Finance Board has routinely approved
requests from the FHLBanks for
exceptions to the annual charitable
donations limitation.

I1.Analysis of the Proposed Rule

The Finance Board has determined
that the general corporate powers
granted to the FHLBanks pursuant to
section 12(a) of the Federal Home Loan
Bank Act (Bank Act), see 12 U.S.C.
1432(a), include the power to make
charitable donations. Section 12(a)
provides that each FHLBank *‘shall have
all such incidental powers, not
inconsistent with the provisions of this
chapter, as are customary and usual in
corporations generally.” Id. Under the
statutes and common law of most states,
corporations generally enjoy the power
to make donations for charitable,
scientific, or educational purposes. See
18B Am. Jur. 2d Corporations Section
2902 (1985). Corporations may support
charities important to the welfare of the
communities in which they do business.
Id. Thus, the FHLBanks have statutory
authority to make donations to charities
in the communities they serve as a
“‘customary and usual’’ corporate
power. See id.; 12 U.S.C. 1432(a). There
is no statutory provision that otherwise
would require Finance Board approval
of such donations.

Because the FHLBanks have authority
under the Bank Act to make charitable
donations and because the Bank Act and

the regulations do not otherwise address
the issue, repeal of section 934.11 of the
Finance Board’s regulations would not
prevent the FHLBanks from making
such donations. In addition, the repeal
of section 934.11 would not affect
Finance Board oversight of FHLBank
charitable donations. The FHLBank’s
statutory authority to make charitable
donations still would be subject to
standards of reasonableness and
financial safety and soundness enforced
by the Finance Board, as well as any
other limitations the Finance Board may
decide to impose. See 12 U.S.C.
1422a(a)(3), 1422b(a)(1), 1432(a).

The Finance Board and the FHLBanks
have been considering ways to transfer
a variety of governance responsibilities
from the Finance Board to the
FHLBanks since the completion of
studies required by the Housing and
Community Development Act of 1992,
Pub. L. No. 102-550, 106 Stat. 3672
(Oct. 28, 1992), which concluded that
the FHLBanks should be allowed broad
discretion to manage their corporate
affairs as long as they comply with the
Bank Act and Finance Board
regulations. Finance Board and
FHLBank staff have identified approval
of all charitable donations as one of the
governance responsibilities that should
be devolved from the Finance Board to
the FHLBanks. Repeal of section 934.11
would effect the devolution of this
authority.

Repeal of section 934.11 of the
Finance Board’s regulations also will be
consistent with the goal of the Vice
President’s National Performance
Review to reduce the total number of
regulations of executive agencies. See
Report of the National Performance
Review 32-33 (Sept. 17, 1993); E.O.
12,861, 58 FR 48255 (Sept. 14, 1993).

For the foregoing reasons, the Finance
Board has determined that section
934.11 of its regulations is no longer
necessary. Accordingly, the Finance
Board has decided to repeal section
934.11 of its regulations, pursuant to its
general rulemaking authority under
section 2B(a)(1) of the Bank Act. See 12
U.S.C. 1422b(a)(1).

I11. Administrative Procedure Act

Because this final rule merely repeals
a provision of the Finance Board’s
regulations that is burdensome to the
FHLBanks and will have no adverse
affect on the public, the Finance Board,
for good cause, finds that the notice and
public comment procedure is
unnecessary in this instance. Therefore,
for good cause shown under 5 U.S.C.
553(b)(B), this rule is exempt from the
notice and comment requirements of the
Administrative Procedure Act, as well

as from the 30-day delay in the effective
date under 5 U.S.C. 553(d)(3).

IV. Regulatory Flexibility Act

Because this final rule repeals a
restrictive provision of the Board’s
regulations, it will not impose any
regulatory requirements on small
entities. Therefore, in accordance with
the provisions of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq., the
Finance Board hereby certifies that this
final rule will not have a significant
economic impact on a substantial
number of small entities. 1d. section
605(b).

List of Subjects in 12 CFR Part 934

Federal home loan banks, securities,
surety bonds.

Accordingly, the Federal Housing
Finance Board hereby amends Chapter
IX, Title 12, Code of Federal
Regulations, as set forth below.

PART 934-OPERATIONS OF THE
BANKS

1.The authority citation for Part 934 is
revised to read as follows:

Authority: 12 U.S.C. 1422b, 1442.

§934.11 [Removed]
2.Section 934.11 is removed.

88934.12 through 934.15
88934.11 through 934.14]

3.Sections 934.12 through 934.15 are
redesignated as 8§ 934.11 through
934.14, respectively.

Dated: December 8, 1995.

By the Board of Directors of the Federal
Housing Finance Board.

Bruce A. Morrison,

Chairman.

[FR Doc. 95-30517 Filed 12-19-95; 8:45 am)]
BILLING CODE 6725-01-U

[Redesignated as

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-SW-28-AD; Amendment
39-9467; AD 95-26-09]

Airworthiness Directives; Sikorsky
Aircraft-manufactured Model CH-34A,
CH-34C, H-34A, HH-34J, HSS-1, HSS-
1IN, HUS-1, SH-34J, UH-34D, UH-34E,
and UH-34J Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is



Federal Register / Vol. 60, No. 244 / Wednesday, December 20, 1995 / Rules and Regulations 65517

applicable to Sikorsky Aircraft-
manufactured Model CH-34A, CH-34C,
H-34A, HH-34J, HSS-1, HSS-1N,
HUS-1, SH-34J, UH-34D, UH-34E, and
UH-34J helicopters. This action requires
initial and repetitive magnetic particle
inspections of the main rotor shaft
(shaft) for cracks, and defines power
limitations for certain helicopter
operations. This amendment is
prompted by a recent accident in which
a shaft failed, resulting in loss of power.
Subsequent inspections on other aircraft
of the same type revealed cracks in four
additional shafts. The actions specified
in this AD are intended to prevent
failure of the shaft, loss of power to the
rotor system, and subsequent loss of
control of the helicopter.
DATES: Effective January 4, 1996.
Comments for inclusion in the Rules
Docket must be received on or before
February 20, 1996.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 95-SW-28-AD, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.
FOR FURTHER INFORMATION CONTACT: Mr.
Francis X. Walsh, Aerospace Engineer,
FAA, Boston Aircraft Certification
Office, 12 New England Executive Park,
Burlington, Massachusetts 01803-5299,
telephone (617) 238-7158, fax (617)
238-7199.
SUPPLEMENTARY INFORMATION: This
amendment adopts a new AD that is
applicable to Sikorsky Aircraft-
manufactured Model CH-34A, CH-34C,
H-34A, HH-34J, HSS-1, HSS-1N,
HUS-1, SH-34J, UH-34D, UH-34E, and
UH-34J helicopters with shaft assembly,
part number (P/N) S1635-20059-2,
installed. This AD is prompted by an
accident in which the failure of a shaft
resulted in the crash of a helicopter.
Since that accident, inspections have
revealed cracks in four additional shafts.
The shaft transmits power to the main
rotor system to provide lift for the
helicopter. Failure of this shaft results
in loss of power to the main rotor
system and subsequent loss of control of
the helicopter. Due to the criticality of
the shaft, this AD must be issued
immediately to correct an unsafe
condition in the affected helicopters.
Since an unsafe condition has been
identified that is likely to exist or
develop on other Sikorsky Aircraft-
manufactured Model CH-34A, CH-34C,
H-34A, HH-34J, HSS-1, HSS-1N,
HUS-1, SH-34), UH-34D, UH-34E, and
UH-34J helicopters of the same type
design, this AD is being issued to
prevent failure of the shaft, loss of

power to the rotor system, and
subsequent loss of control of the
helicopter. This AD requires
determining the operational cycles-per-
hour on the helicopter, removing the
shaft assembly from the main gear box,
and inspecting the shaft for cracks using
a magnetic particle inspection method
within the next 50 hours time-in-service
(TIS). Following this initial inspection,
repetitive magnetic particle inspections
are required. Additionally, this AD
prescribes operating limitations for
certain helicopter operations.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 95-SW-28-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 95-26-09 Federico Helicopters; Invest in
Opportunities, Inc.; Orlando Helicopter
Airways; Consolidated Air Crane, Inc.;
and Pacific Aviation, Inc.: Amendment
39-9467. Docket No. 95-SW-28-AD

Applicability: Sikorsky Aircraft-

manufactured Model CH-34A, CH-34C, H-

34A, HH-34), HSS-1, HSS-1N, HUS-1, SH-

34), UH-34D, UH-34E, and UH-34)

helicopters with main rotor shaft assembly

(shaft assembly), part number (P/N) S1635—

20059-2, installed, certificated in any

category.



65518 Federal Register / Vol. 60, No. 244 / Wednesday, December 20, 1995 / Rules and Regulations

Note 1: The shaft assembly consists of a
main rotor shaft, P/N S1635-20059; an upper
end plug, P/N S1635-20153; and a lower end
plug, P/N S1635-20154. The shaft assembly
P/N (S1635-20059-2) is marked on the edge
of the main rotor shaft lower flange.

Note 2: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (j) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the main rotor shaft
(shaft), loss of power to the rotor system, and
subsequent loss of control of the helicopter,
accomplish the following:

(a) From available helicopter records,
determine the maximum number of actual
operational cycles-per-hour of the current
shaft assembly since installation. An
operational cycle is defined as one
turnaround (external lift cycle) for external
load operations, and as one takeoff and one
landing for internal load operations. A
turnaround is defined as picking up an
external load, transporting that load to a
drop-off point, releasing the load, and flying
to the next load pickup point. If the
maximum number of actual operational
cycles-per-hour cannot be determined, use
25-operational cycles-per-hour as the
maximum operational cycles-per-hour for
purposes of this AD. Record the determined
number of operational usage cycles-per-hour
of the shaft assembly in the appropriate
aircraft maintenance records.

(2) If the maximum operational cycles-per-
hour has ever equaled or exceeded 20 cycles-
per-hour, inspect in accordance with
paragraph (b) of this AD within the next 50
hours time-in-service (TIS), unless previously
accomplished within the last 200 hours TIS.

(2) If the maximum operational cycles-per-
hour has never exceeded 19 cycles-per-hour,
inspect the shaft in accordance with
paragraph (b) of this AD within the next 50
hours TIS, unless previously accomplished.

(b) Remove the shaft assembly, P/N S1635-
20059-2, from the main gear box. Remove the
upper end plug, P/N S1635-20153, and lower
end plug, P/N S1635-20154, from the shaft
assembly, and conduct a magnetic particle
inspection (MPI) of the shaft for cracks in
accordance with MIL-STD-1949 or ASTM E-
1444. Pay particular attention to the inside
diameter of the 0.7515 - 0.7510-inch diameter
dowel pin holes in the flange and adjacent
flange surfaces.

Note 3: Section 2D of Sikorsky Aircraft
Alert Service Bulletin 58B35-34, dated June

9, 1995, contains a procedure for conducting
a MPI of the shaft (in agreement with MIL-
STD-1949 or ASTM E-1444).

(c) Conduct repetitive MPI’s of the shaft for
cracks as follows:

(1) If the maximum operational cycles-per-
hour has ever equaled or exceeded 20 cycles-
per-hour, repeat the MPI at intervals not to
exceed 250 hours TIS from the date of the
last inspection.

(2) If the maximum operational cycles-per-
hour exceeds 6 cycles-per-hour, but has
always been less than 20 cycles-per-hour,
repeat the MPI at 1,250 hours TIS, and
thereafter at intervals not to exceed 250 hours
TIS from the date of the last inspection. If the
last inspection was accomplished between
1,000 hours TIS and 1,250 hours TIS, begin
the repetitive inspections within 250 hours
TIS from the date of the last inspection
instead of at 1,250 hours TIS.

(3) If the maximum operational cycles-per-
hour has never exceeded 6 cycles-per-hour,
repeat the MPI at 1,250 hours TIS. If the last
inspection was accomplished between 1,000
hours TIS and 1,250 hours TIS, repeat the
MPI within 250 hours TIS from the date of
the last inspection instead of at 1,250 hours
TIS.

(d) Report all inspection results to the
Manager, Boston Aircraft Certification Office,
using the Attachment provided later in this
AD. Reporting requirements have been
approved by the Office of Management and
Budget and assigned OMB control number
2120-0056.

(e) If no crack is discovered, replace the
upper and lower end plugs into the shaft and
reinstall the shaft assembly into the main
gearbox.

(f) If any crack is discovered or on or before
the shaft assembly reaches 2,500 hours TIS,
replace the shaft assembly with an airworthy
shaft assembly, P/N S1635-20059-2. If the
replacement shaft has previously been in
service, determine the maximum operational
cycles-per-hour in accordance with
paragraph (a) and inspect in accordance with
this AD.

Note 4: In accordance with the applicable
maintenance manual, 2,500 hours TIS is the
mandatory retirement life for the shaft
assembly, P/N S1635-20059-2.

(g) If the main rotor shaft assembly
installed on the helicopter has ever equaled
or exceeded 20 or more operational cycles-
per-hour, insert the following restrictions
into the Limitations section of the Rotorcraft
Flight Manual:

(1) For turbine engine installations: “The
main rotor shaft assembly installed on this
helicopter has been operated at 20 or more
cycles-per-hour. Engine power is restricted to
maximum continuous power at 93%Nj.
Takeoff power operations are prohibited.”

(2) For reciprocating engine installations:
“The main rotor shaft assembly installed on
this helicopter has been operated at 20 or
more cycles-per-hour. Engine power is
restricted to maximum continuous power at
2,500 RPM. Takeoff power operations are
prohibited.”

(h) If the main rotor shaft assembly
installed on the helicopter has ever equaled
or exceeded 20 or more operational cycles-
per-hour, install on the instrument panel,

adjacent to the pilot’s engine (Ns or RPM)
tachometer, torquemeter, or manifold
pressure gauges, a placard made of material
that is not easily erased, disfigured, or
obscured that contains the following
statement in lettering of 0.2 inch minimum
height and stated in one or two lines:

(1) For turbine engine installations:
“MAX PWR: 101% Q AT 93% Ny’

(2) For reciprocating engine installations:
“MAX PWR: 47.5 IN. HG AT 2,500 RPM”

(i) Continue to record operational cycles-
per-hour of the shaft assembly in the
appropriate maintenance records. If
operational cycles-per-hour increases on an
affected shaft assembly to the extent that it
places the shaft assembly into a higher
cycles-per-hour usage group, the applicable
requirements and limitations contained in
this AD for the higher usage group apply to
that shaft assembly. A replacement shaft
assembly must comply with all requirements
and limitations of this AD as applicable. If
the number of operational cycles-per-hour
determined for a replacement shaft assembly
does not equal or exceed 20 cycles-per-hour,
the Rotorcraft Flight Manual limitation
specified in paragraph (g) and the placard
required by paragraph (h) may be removed.

Note 5: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Boston Aircraft
Certification Office.

(i) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used when approved by the Manager, Boston
Aircraft Certification Office, FAA, New
England Region. Operators shall submit their
requests through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Boston Aircraft Certification Office.

(k) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

() This amendment becomes effective on
January 4, 1996.

Attachment

Inspection Results Report

The following information must be
reported as soon as possible, but no later than
7 days after inspection, to: Manager, Boston
Aircraft Certification Office, Engine and
Propeller Directorate, Aircraft Certification
Service, Federal Aviation Administration, 12
New England Executive Park, Burlington,
MA 01803-5299, FAX: (617) 238-7199.

Operator/Repair Station

Aircraft Model No.

Aircraft Serial No.

Date of Inspection

Main Rotor Part No.

Main Rotor Serial No.

Type of Aircraft Utilization:
Passenger Carry

Firefighting

Utility/Construction
Logging

Other
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Identify Operational Usage Cycles-Per-Hour:
1-6 Operational
Cycles-Per-Hour

7-19 Operational
Cycles-Per-Hour

20-Above Operational
Cycles-Per-Hour

Next Inspection Date (Estimated):
and Flight Hours (Estimated):

Magnetic Particle Inspection (MPI) Results
(this inspection): Passed

Failed

If a crack is found, indicate the approximate
location on the part and the length of the
crack in inches:

Total Time-In-Service (TIS) (Hours):
Estimated

Actual

Unknown

At Retirement

Inspection results at retirement (if known):

MPI Passed Failed

Visual Passed Failed
Log Book Entry for Part No. \
Serial No. , is (date) ,
at Retirement Hours . This
part’s Serial No. has been marked
unairworthy and unfit for further service on
(date) ,199 .

Issued in Fort Worth, Texas, on December
13, 1995.
Daniel P. Salvano,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 95-30771 Filed 12-19-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-SW-21-AD; Amendment
39-9466; AD 95-26-08]

Airworthiness Directives; Sikorsky
Aircraft Model S-58A, S-58B, S-58C,
S-58D, S-58E, S-58F, S-58G, S-58H,
S-58J, S-58BT, S-58DT, S-58ET, S—
58FT, S-58HT, and S-58JT Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Sikorsky Aircraft Model
S-58A, S-58B, S-58C, S-58D, S-58E,
S-58F, S-58G, S-58H, S-58J, S-58BT,
S-58DT, S-58ET, S-58FT, S-58HT, and
S-58JT helicopters. This action requires
initial and repetitive magnetic particle
inspections of the main rotor shaft
(shaft) for cracks, and defines power
limitations for certain helicopter
operations. This amendment is
prompted by a recent accident in which
a shaft failed, resulting in loss of power.
Subsequent inspections on other aircraft
of the same type revealed cracks in four
additional shafts. The actions specified
in this AD are intended to prevent

failure of the shaft, loss of power to the
rotor system, and subsequent loss of
control of the helicopter.
DATES: Effective January 4, 1996.

Comments for inclusion in the Rules
Docket must be received on or before
February 20, 1996.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 95-SW-21-AD, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.
FOR FURTHER INFORMATION CONTACT: Mr.
Francis X. Walsh, Aerospace Engineer,
FAA, Boston Aircraft Certification
Office, 12 New England Executive Park,
Burlington, Massachusetts 01803-5299,
telephone (617) 238-7158, fax (617)
238-7199.
SUPPLEMENTARY INFORMATION: This
amendment adopts a new AD that is
applicable to Sikorsky Aircraft Model
S-58A, S-58B, S-58C, S-58D, S-58E,
S-58F, S-58G, S-58H, S-58J, S-58BT,
S-58DT, S-58ET, S-58FT, S-58HT, and
S-58JT helicopters with shaft assembly,
part number (P/N) S1635-20059-2,
installed. This AD is prompted by an
accident in which the failure of a shaft
resulted in the crash of a helicopter.
Since that accident, inspections have
revealed cracks in four additional shafts.
The shaft transmits power to the main
rotor system to provide lift for the
helicopter. Failure of this shaft results
in loss of power to the main rotor
system and subsequent loss of control of
the helicopter. Due to the criticality of
the shaft, this AD must be issued
immediately to correct an unsafe
condition in the affected helicopters.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Sikorsky Aircraft
Model S-58A, S-58B, S-58C, S-58D, S—
58E, S-58F, S-58G, S-58H, S-58J, S—
58BT, S-58DT, S-58ET, S-58FT, S—
58HT, and S-58JT helicopters of the
same type design, this AD is being
issued to prevent failure of the shaft,
loss of power to the rotor system, and
subsequent loss of control of the
helicopter. This AD requires
determining the operational cycles-per-
hour on the helicopters, removing the
shaft assembly from the main gear box,
and inspecting the shaft for cracks using
a magnetic particle inspection method
within the next 50 hours time-in-service
(T1S). Following this initial inspection,
repetitive magnetic particle inspections
are required. Additionally, this AD
prescribes operating limitations for
certain helicopter operations.

Since a situation exists that requires
the immediate adoption of this

regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 95-SW-21-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
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regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 95-26-08 Sikorsky Aircraft: Amendment
39-9466. Docket No. 95-SW-21-AD.

Applicability: Model S-58A, S-58B, S—
58C, S-58D, S-58E, S-58F, S-58G, S-58H,
S-58J, S-58BT, S-58DT, S-58ET, S-58FT, S—
58HT, and S-58JT helicopters with main
rotor shaft assembly (shaft assembly), part
number (P/N) S1635-20059-2, installed,
certificated in any category.

Note 1: The shaft assembly consists of a
main rotor shaft, P/N S1635-20059; an upper
end plug, P/N S1635-20153; and a lower end
plug, P/N S1635-20154. The shaft assembly
P/N (S1635-20059-2) is marked on the edge
of the main rotor shaft lower flange.

Note 2: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (j) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the

unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the main rotor shaft
(shaft) loss of power to the rotor system, and
subsequent loss of control of the helicopter,
accomplish the following:

(a) From available helicopter records,
determine the maximum number of actual
operational cycles-per-hour of the current
shaft assembly since installation. An
operational cycle is defined as one
turnaround (external lift cycle) for external
load operations, and as one takeoff and one
landing for internal load operations. A
turnaround is defined as picking up an
external load, transporting that load to a
drop-off point, releasing the load, and flying
to the next load pickup point. If the
maximum number of actual operational
cycles-per-hour cannot be determined, use
25-operational cycles-per-hour as the
maximum operational cycles-per-hour for
purposes of this AD. Record the determined
number of operational usage cycles-per-hour
of the shaft assembly in the appropriate
aircraft maintenance records.

(2) If the maximum operational cycles-per-
hour has ever equaled or exceeded 20 cycles-
per-hour, inspect in accordance with
paragraph (b) of this AD within the next 50
hours time-in-service (TIS), unless previously
accomplished within the last 200 hours TIS.

(2) If the maximum operational cycles-per-
hour has never exceeded 19 cycles-per-hour,
inspect the shaft in accordance with
paragraph (b) of this AD within the next 50
hours TIS, unless previously accomplished.

(b) Remove the shaft assembly, P/N S1635—
20059-2, from the main gear box. Remove the
upper end plug, P/N S1635-20153 and lower
end plug, P/N S1635-20154, from the shaft
assembly, and conduct a magnetic particle
inspection (MPI) of the shaft for cracks in
accordance with MIL-STD-1949 or ASTM E-
1444, Pay particular attention to the inside
diameter of the 0.7515-0.7510-inch diameter
dowel pin holes in the flange and adjacent
flange surfaces.

Note 3: Section 2D of Sikorsky Aircraft
Alert Service Bulletin 58B35-34, dated June
9, 1995, contains a procedure for conducting
a MPI of the shaft (in agreement with MIL—
STD-1949 or ASTM E-1444).

(c) Conduct repetitive MPI’s of the shaft for
cracks as follows:

(2) If the maximum operational cycles-per-
hour has ever equaled or exceeded 20 cycles-
per-hour, repeat the MPI at intervals not to
exceed 250 hours TIS from the date of the
last inspection.

(2) If the maximum operational cycles-per-
hour exceeds 6 cycles-per-hour, but has
always been less than 20 cycles-per-hour,
repeat the MPI at 1,250 hours TIS, and
thereafter at intervals not to exceed 250 hours
TIS from the date of the last inspection. If the
last inspection was accomplished between
1,000 hours TIS and 1,250 hours TIS, begin
the repetitive inspections within 250 hours
TIS from the date of the last inspection
instead of at 1,250 hours TIS.

(3) If the maximum operational cycles-per-
hour has never exceeded 6 cycles-per-hour,
repeat the MPI at 1,250 hours TIS. If the last
inspection was accomplished between 1,000
hours TIS and 1,250 hours TIS, repeat the
MPI within 250 hours TIS from the date of
the last inspection instead of at 1,250 hours
TIS.

(d) Report all inspection results to the
Manager, Boston Aircraft Certification Office,
using the Attachment provided later in this
AD. Reporting requirements have been
approved by the Office of Management and
Budget and assigned OMB control humber
2120-0056.

(e) If no crack is discovered, replace the
upper and lower end plugs and reinstall the
shaft assembly into the main gearbox.

(f) If any crack is discovered or on or before
the shaft assembly reaches 2,500 hours TIS,
replace the shaft assembly with an airworthy
shaft assembly, P/N S1635-20059-2. If the
replacement shaft has previously been in
service, determine the maximum operational
cycles-per-hour in accordance with
paragraph (a) and inspect in accordance with
this AD.

Note 4: In accordance with the applicable
maintenance manual, 2,500 hours TIS is the
mandatory retirement life for the shaft
assembly, P/N S1635-20059-2.

(9) If the main rotor shaft assembly
installed on the helicopter has ever equaled
or exceeded 20 or more operational cycles-
per-hour, insert the following restrictions
into the Limitations section of the Rotorcraft
Flight Manual:

(1) For turbine engine installations: “The
main rotor shaft assembly installed on this
helicopter has been operated at 20 or more
cycles-per-hour. Engine power is restricted to
maximum continuous power at 93%Ny.
Takeoff power operations are prohibited.”

(2) For reciprocating engine installations:
“The main rotor shaft assembly installed on
this helicopter has been operated at 20 or
more cycles-per-hour. Engine power is
restricted to maximum continuous power at
2,500 RPM. Takeoff power operations are
prohibited.”

(h) If the main rotor shaft assembly
installed on the helicopter has ever equaled
or exceeded 20 or more operational cycles-
per-hour, install on the instrument panel,
adjacent to the pilot’s engine (Ns or RPM)
tachometer, torquemeter, or manifold
pressure gauges, a placard made of material
that is not easily erased, disfigured, or
obscured that contains the following
statement in lettering of 0.2 inch minimum
height and stated in one or two lines:

(1) For turbine engine installations: “MAX
PWR: 101% Q AT 93% N¢”

(2) For reciprocating engine installations:
“MAX PWR: 47.5 IN. HG at 2,500 RPM”

(i) Continue to record operational cycles-
per-hour of the shaft assembly in the
appropriate maintenance records. If
operational cycles-per-hour increases on an
affected shaft assembly to the extent that it
places the shaft assembly into a higher
cycles-per-hour usage group, the applicable
requirements and limitations contained in
this AD for the higher usage group apply to
that shaft assembly. A replacement shaft
assembly must comply with all requirements



Federal Register / Vol. 60, No. 244 / Wednesday, December 20, 1995 / Rules and Regulations 65521

and limitations of this AD as applicable. If
the number of operational cycles-per-hour
determined for a replacement shaft assembly
does not equal or exceed 20 cycles-per-hour,
the Rotorcraft Flight Manual limitation
specified in paragraph (g) and the placard
specified in paragraph (h) may be removed.

(i) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used when approved by the Manager, Boston
Aircraft Certification Office, FAA, New
England Region. Operators shall submit their
requests through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Boston Aircraft Certification Office.

Note 5: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Boston Aircraft
Certification Office.

(k) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(I) This amendment becomes effective on
January 4, 1996.

Attachment—Inspection Results Report

The following information must be
reported as soon as possible, but no later
than 7 days after inspection, to:
Manager, Boston Aircraft Certification
Office, Engine and Propeller Directorate,
Aircraft Certification Service, Federal
Aviation Administration, 12 New
England Executive Park, Burlington, MA
01803-5299, FAX: (617) 238-7199.
Operator/Repair Station
Aircraft Model No.

Aircraft Serial No.

Date of Inspection

Main Rotor Part No.

Main Rotor Serial No.

Type of Aircraft Utilization:

Passenger Carry

Utility/Construction

Firefighting

Logging

Other
Identify Operational Usage Cycles-Per-

Hour:
1-6 Operational Cycles-Per-Hour

7-19 Operational Cycles-Per-Hour

20—Above Operational Cycles-Per-
Hour
Next Inspection Date (Estimated):

and Flight Hours (Estimated):

Magnetic Particle Inspection (MPI)
Results (this inspection):
Passed Failed
If a crack is found, indicate the
approximate location on the part
and the length of the crack in
inches:

Total Time-In-Service (TIS) (Hours):
Estimated
Actual
Unknown
At Retirement
Inspection results at retirement (if
known):
MPI Passed
Failed
Visual Passed
Failed
Log Book Entry for Part No. ,
Serial No. , is (date)
, at Retirement Hours
. This part’s Serial No.
has been marked unairworthy and
unfit for further service on (date)
, 199
Issued in Fort Worth, Texas, on December
13, 1995.
Daniel P. Salvano,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 95-30772 Filed 12—19-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-NM-238-AD; Amendment
39-9465; AD 95-26-07]

Airworthiness Directives; Bombardier
Model CL-600-2B19 (Regional Jet
Series 100) Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Bombardier Model
CL-600-2B19 series airplanes. This
action requires revising the Limitations
Section of the Airplane Flight Manual to
provide the flight crew with procedures
to check the travel range of the aileron.
This action also requires inspection for
damage of the shear pins of the aileron
flutter damper and aileron hinge
fittings, and various follow-on actions.
This amendment is prompted by reports
of failure of shear pins in the aileron
flutter damper. The actions specified in
this AD are intended to prevent damage
to the aileron hinge fittings due to failed
shear pins, which subsequently could
cause reduced controllability of the
airplane.

DATES: Effective January 4, 1996.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 4,
1996.

Comments for inclusion in the Rules
Docket must be received on or before
February 20, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95—-NM—
238-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from
Bombardier, Inc., Canadair, Aerospace
Group, P.O. Box 6087, Station Centre-
ville, Quebec H3C 3G9, Canada. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, Engine and
Propeller Directorate, 10 Fifth Street,
Third Floor, Valley Stream, New York;
or at the Office of the Federal Register,
800 North Capitol Street, NW., suite
700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Franco Pieri, Aerospace Engineer,
Airframe Branch, ANE-172, FAA,
Engine and Propeller Directorate, New
York Aircraft Certification Office, 10
Fifth Street, Third Floor, Valley Stream,
New York 11581; telephone (516) 256—
7526; fax (516) 568-2716.
SUPPLEMENTARY INFORMATION: Transport
Canada Aviation, which is the
airworthiness authority for Canada,
recently notified the FAA that an unsafe
condition may exist on certain
Bombardier Model CL-600-2B19
(Regional Jet Series 100) series
airplanes. Transport Canada Aviation
advises that it has received reports
indicating that the shear pins of the
aileron flutter damper had failed.
Investigation revealed that the shear
pins had sheared off and migrated out,
which subsequently damaged the
aileron hinge fittings. This condition, if
not corrected, could result in reduced
controllability of the airplane.

Bombardier has issued Canadair
Regional Jet Alert Service Bulletin S.B.
A601R-27-058, Revision “A,” dated
September 8, 1995, which describes
procedures for:

1. A visual inspection to detect
damage of the shear link, the shear pin,
and the aileron attachment fitting;

2. Repair of the aileron attachment
fitting, if necessary;

3. For airplanes on which any
damaged shear pin is found, removal of
the aileron flutter dampers, the shear
links, the pivots, and the attaching
hardware;

4. For certain airplanes on which no
damaged shear pin is found, repetitive
visual inspections to detect damage of
the shear link, the shear pin, and the
aileron attachment fitting until the
aileron flutter dampers are removed.
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Transport Canada Aviation classified
the alert service bulletin as mandatory,
and issued Canadian airworthiness
directive CF-95-14, dated September
11, 1995, in order to assure the
continued airworthiness of these
airplanes in Canada.

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
Transport Canada Aviation has kept the
FAA informed of the situation described
above. The FAA has examined the
findings of Transport Canada Aviation,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent damage to the aileron hinge
fittings due to the failure of the shear
pins, which could cause subsequent
reduced controllability of the airplane.
This AD requires revising the
Limitations Section of the FAA-
approved Airplane Flight Manual to
provide the flight crew with procedures
to check the travel range of the aileron
prior to the first flight of the day. Such
checks are necessary to verify proper
operation of the aileron control system.
The FAA has determined that these
checks may be properly performed by
pilots because the checks do not require
the use of tools, precision measuring
equipment, training, pilot logbook
endorsements, or the use of reference to
technical data that are not contained in
the body of the AD.

This AD also requires a visual
inspection to detect damage of the shear
link, the shear pin, and the aileron
attachment fitting; and repair of the
aileron attachment fitting, if necessary.
This AD also requires removal of the
aileron flutter dampers, the shear links,
the pivots, and the attaching hardware
for airplanes on which any damage to
the shear pin is detected. For certain
airplanes on which no damaged shear
pin is found, this AD provides for
accomplishment of the visual
inspections on a repetitive basis until
the aileron flutter dampers are removed.
These actions are required to be
accomplished in accordance with the
alert service bulletin described
previously.

Operators should note that, although
the relevant Transport Canada Aviation
airworthiness directive requires the
visual inspection of all aileron flutter
damper shear pins and aileron hinge
fittings within 7 calendar days or at the
next scheduled shear pin replacement,
this AD requires that inspection to be
performed within 30 days. The FAA has
determined that an interval of 30 days
will address the identified unsafe
condition in a timely manner. In recent
communications with Transport Canada
Aviation and the manufacturer, the FAA
finds that the unsafe condition was not
as urgent as it initially appeared to be.
In developing an appropriate
compliance time for this AD, the FAA
considered not only the manufacturer’s
recommendation, but also the average
utilization of the affected fleet and the
time necessary to perform the required
actions (10 work hours). In light of all
these factors, the FAA finds 30 days to
be an appropriate compliance time for
initiating the required actions in that it
represents the maximum interval of
time allowable for affected airplanes to
continue to operate without
compromising safety.

This is considered to be interim
action. Once a terminating modification
is developed, approved, and available,
the FAA may consider additional
rulemaking.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 95-NM-238-AD.”” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-26-07 Bombardier, Inc. (Formerly
Canadair): Amendment 39-9465. Docket
95-NM-238-AD.

Applicability: Model CL-600-2B19
(Regional Jet Series 100) series airplanes,
serial numbers 7003 through 7079 inclusive;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (e) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent damage to the aileron hinge
fittings due to failure of the shear pins, which
could cause subsequent reduced
controllability of the airplane; accomplish
the following:

(a) Within 7 days after the effective date of
this AD, revise the Limitations Section of the
FAA-approved Airplane Flight Manual
(AFM) to include the following. This may be
accomplished by inserting a copy of this AD
in the AFM.

“Before engine start, prior to the first flight
of each day, the flight crew or certificated
maintenance personnel shall perform a check
of the travel range of the aileron as follows:

Aileron—Check travel range (to approx ¥2
travel) using each hydraulic system in turn,
with the other hydraulic systems
depressurized.”

Note 2: This AFM revision may also be
accomplished by inserting a copy of
Temporary Revision RJ/45, dated September
7, 1995, in the AFM. When this temporary
revision has been incorporated into general
revisions of the AFM, the general revisions
may be inserted in the AFM, provided the
information contained in the general
revisions is identical to that specified in
Temporary Revision RJ/45.

Note 3: Operators should note that
operation of the aircraft remains restricted to

the altitude and airspeed limits currently
specified in the FAA-approved AFM,
Revision 34, Chapter 5, Abnormal
Procedures, Section 13, Hydraulic Power,
Paragraphs “A” through “C” and “M”
through “O.”

(b) Perform a visual inspection to detect
damage of the shear link, the shear pin, and
the aileron attachment fitting, in accordance
with Canadair Regional Jet Alert Service
Bulletin S.B. A601R-27-058, Revision ‘A,
dated September 8, 1995, and at the time
specified in paragraph (b)(1) or (b)(2) of this
AD, as applicable.

(1) For airplanes having serial numbers
7003 through 7054 inclusive: Inspect at the
next scheduled shear pin replacement, but no
later than 30 days after the effective date of
the AD.

(2) For airplanes having serial numbers
7055 through 7079 inclusive: Inspect at the
next scheduled shear pin replacement, but no
later than 400 flight hours after the effective
date of the AD.

(c) If no shear pin is found to be damaged
during the inspection required by paragraph
(b) of this AD, accomplish the requirements
of either paragraph (c)(1) or (c)(2), as
applicable, at the times specified:

(1) For airplanes having serial numbers
7003 through 7054 inclusive: At the next
scheduled shear pin replacement, but no
later than 400 flight hours after
accomplishing the inspection specified in
paragraph (b) of this AD, remove the aileron
flutter dampers, shear link, and pivot, in
accordance with Canadair Regional Jet Alert
Service Bulletin S.B. A601R-27-058,
Revision ‘A,’ dated September 8, 1995.
Following removal of the flutter dampers, the
shear pin replacement in accordance with the
FAA-approved maintenance program is not
required.

(2) For airplanes having serial numbers
7055 through 7079 inclusive: Repeat the
inspection required by paragraph (b) of this
AD at intervals not to exceed 400 flight
hours. At the next scheduled shear pin
replacement, but no later than 1,500 landings
after accomplishing the initial inspection
specified in paragraph (b) of this AD, remove
the aileron flutter dampers, shear link, and
pivot, in accordance with Canadair Regional
Jet Alert Service Bulletin S.B. A601R-27—
058, Revision ‘A,’ dated September 8, 1995.
Following removal of the flutter dampers, the
shear pin replacement in accordance with the
FAA-approved maintenance program is not
required.

(d) If any shear pin is found to be damaged
during the inspection required by paragraph
(b) of this AD, prior to further flight, remove
the aileron flutter dampers, shear link, and
pivot, in accordance with Canadair Regional
Jet Alert Service Bulletin S.B. A601R-27—
058, Revision ‘A," dated September 8, 1995.
Following removal of the flutter dampers,
shear pin replacement in accordance with the
FAA-approved maintenance program is not
required.

(e) If any aileron hinge fitting is found to
be damaged during the inspection required
by paragraph (b) of this AD, prior to further
flight, repair in accordance with Canadair
Regional Jet Alert Service Bulletin S.B.
A601R-27-058, Revision ‘A,’ dated
September 8, 1995.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Engine and Propeller Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(h) The inspections, removal, and repair
shall be done in accordance with Canadair
Regional Jet Alert Service Bulletin S.B.
AB601R-27-058, Revision ‘A,’ dated
September 8, 1995. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Bombardier, Inc., Canadair,
Aerospace Group, P.O. Box 6087, Station
Centreville, Quebec H3C 3G9, Canada.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, New York Aircraft Certification Office,
Engine and Propeller Directorate, 10 Fifth
Street, Third Floor, Valley Stream, New York;
or at the Office of the Federal Register, 800
North Capitol Street NW., suite 700,
Washington, DC.

(i) This amendment becomes effective on
January 4, 1996.

Issued in Renton, Washington, on
December 13, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-30961 Filed 12-19-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-NM-245-AD; Amendment
39-9464; AD 95-26-06]

Airworthiness Directives; McDonnell
Douglas Model MD-11 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain McDonnell
Douglas Model MD-11 series airplanes.
This AD requires either that the control
circuit breaker of the left fuel pump
valve be opened and collared, or that
the Airplane Flight Manual (AFM) be
revised to prohibit autoland operation
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below 100 feet above ground level
(AGL). Additionally, this action requires
an inspection of the fuel system control
panel (FSCP) to detect any mis-wiring,
and modification or replacement of the
FSCP. This AD also provides for an
optional terminating modification for
the requirements of the AD. This
amendment is prompted by a report of
improper wiring of the FSCP during
production of these airplanes. The
actions specified in this AD are
intended to prevent degradation of the
automatic landing system during flight
due to improper wiring of the FSCP.
DATES: Effective January 4, 1996.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 4,
1996.

Comments for inclusion in the Rules
Docket must be received on or before
February 20, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95—-NM—
245-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration,
Department C1-L51 (2—60). This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, Transport
Airplane Directorate, 3960 Paramount
Boulevard, Lakewood, California; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Raymond Vakili, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712; telephone
(310) 627-5262; fax (310) 627-5210.
SUPPLEMENTARY INFORMATION: The FAA
has received a report from McDonnell
Douglas indicating that improper wiring
of the fuel system control panel (FSCP)
on Model MD-11 airplanes was
detected during functional checks
performed during production.
Investigation revealed that the direct
current (DC) electrical busses, numbers
1 and 3, had been tied together; this
could lead to a single short of one bus,
which could adversely affect the
operation of the remaining bus. This

condition, if not corrected, could result
in degradation of the automatic landing
system during flight.

The FAA has reviewed and approved
McDonnell Douglas Alert Service
Bulletin MD11-28A081, dated
November 30, 1995, which describes
procedures to open and collar the
control circuit breaker, B1-458, of the
left fuel dump valve. This will reduce
the redundancy of the fuel dump system
and the fuel dump rate so that autoland
(dual land) operations can be
maintained. This alert service bulletin
also provides procedures for a
conducting a one-time visual inspection
of the FSCP to detect any mis-wiring,
and various necessary follow-on actions,
depending upon the result of the
inspection. Necessary follow-on actions
include re-identification, modification,
or replacement of the FSCP, if
necessary. (The McDonnell Douglas
alert service bulletin references
Honeywell Service Bulletin 4059024—
28-2, dated November 22, 1995, as an
additional source of service information
for inspection, re-identification, and
modification of the FSCP.)

Since an unsafe condition has been
identified that is likely to exist or
develop on other McDonnell Douglas
Model MD-11 series airplanes of the
same type design, this AD is being
issued to prevent degradation of the
automatic landing system during flight
due to improper wiring of the FSCP.
This AD first requires either (1) That the
control circuit breaker of the left fuel
pump valve be opened and collared, in
accordance with the McDonnell Douglas
alert service bulletin described
previously; or (2) that the FAA-
approved Airplane Flight Manual
(AFM) be revised to prohibit autoland
operation below 100 feet above ground
level (AGL).

Second, this AD also requires a one-
time visual inspection of the FSCP to
detect any mis-wiring, and re-
identification, modification, or
replacement of the FSCP, if necessary.
These actions are required to be
accomplished in accordance with the
McDonnell Douglas alert service
bulletin described previously.
Additionally, operators must submit a
report of the results of the inspection to
the FAA.

This AD also provides for an optional
terminating action for the requirements
of the AD, which consists of replacing
the FSCP with a modified unit.

This is considered to be interim
action. The FAA may consider further
rulemaking action to require the
accomplishment of the optional
terminating action currently specified in
this AD. However, the proposed

compliance time for accomplishment of
that action is sufficiently long so that
prior notice and time for public
comment will be practicable.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 95-NM-245—-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
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implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “*significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-26-06 McDonnell Douglas: Amendment
39-9464. Docket 95—-NM-245—-AD.

Applicability: Model MD-11 series
airplanes, manufacturer’s fuselage numbers
0447 through 0593 inclusive, certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (e) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed

configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent degradation of the automatic
landing system during flight due to improper
wiring of the fuel system control panel
(FSCP), accomplish the following:

(a) Within 15 days after the effective date
of this AD, accomplish the requirements of
either paragraph (a)(1) or (a)(2) of this AD.

(1) Revise the Limitations Section of the
FAA-approved Airplane Flight Manual
(AFM), page 5-4, Flight Guidance, Automatic
Landing Section, to include the following
statement. This may be accomplished by
inserting a copy of this AD in the AFM.

“Autoland operation below 100 feet above
ground level (AGL) is prohibited. The
autopilot must be disconnected prior to
descent below 100 feet AGL.”

(2) Open and collar the control circuit
breaker, B1-458, of the left fuel dump valve,
in accordance with Phase 1 of the
Accomplishment Instructions of McDonnell
Douglas Service Bulletin MD11-28A081,
dated November 30, 1995.

Note 2: McDonnell Douglas Alert Service
Bulletin MD11-28A081, dated November 30,
1995, references Honeywell Service Bulletin
4059024-28-2, dated November 22, 1995, for
specific service instructions.

(b) Within 60 days after the effective date
of this AD, perform a visual inspection to
determine if the wiring is mis-wired in the
fuel system control panel (FSCP), part
number 4059024-901, in accordance with
McDonnell Douglas Alert Service Bulletin
MD11-28A081, dated November 30, 1995.

(1) If the FSCP wiring is not mis-wired (the
measured resistance between connector pins
J1-T and J3-K is more than 100 ohms),
accomplish the requirements of either
paragraph (b)(1)(i) or (b)(1)(ii) of this AD:

(i) Continue to operate the airplane
provided that the actions specified in either
paragraph (a)(1) or (a)(2) have been
accomplished; or

(ii) Prior to further flight, re-identify the
FSCP, part number 4059024-901, to
incorporate modification letter “A’” in the
FSCP identification plate, in accordance with
McDonnell Douglas Service Bulletin MD11—
28A081, dated November 30, 1995. This re-
identification constitutes terminating action
for the requirements of this AD. [The AFM
revision as specified in paragraph (a)(1) of
this AD, if previously accomplished, may be
removed following this re-identification
action.]

(2) If the FSCP wiring is mis-wired (the
measured resistance between connectors J1-
T and J3-K is less than 100 ohms),
accomplish the requirements of either
paragraph (b)(2)(i) or (b)(2)(ii) of this AD.

(i) Continue to operate the airplane
provided that the actions specified in either
paragraph (a)(1) or (a)(2) have been
accomplished; or

(ii) Prior to further flight, either modify the
FSCP, part number 4059024-901; or replace
the FSCP, part number 4059024-901, with an
FSCP having part number 4059024-901 and

modification letter “A” in the FSCP
identification plate; in accordance with
McDonnell Douglas Service Bulletin MD11—-
28A081, dated November 30, 1995. This
modification or replacement constitutes
terminating action for the requirements of
this AD. [The AFM revision as specified in
paragraph (a)(1) of this AD, if accomplished
previously, may be removed following this
modification/replacement.]

(c) Within 10 days after accomplishing the
visual inspection required by paragraph (b) of
this AD, submit a report of the inspection
results (both positive and negative findings)
to the Manager, FAA, Transport Airplane
Directorate, Los Angeles Aircraft Certification
Office (ACO), 3690 Paramount Boulevard,
Lakewood, California 90712; telephone (310)
627-5262; fax (310) 627-5210, Attention: Ray
Vakili, ANM-140L. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seqg.) and have been
assigned OMB Control Number 2120-0056.

(d) Installation of an FSCP having part
number 4059024-901 and modification letter
“A” in the FSCP identification plate, in
accordance with McDonnell Douglas Service
Bulletin MD11-28A081, dated November 30,
1995, constitutes terminating action for the
requirements of this AD.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles ACO, FAA, Transport Airplane
Directorate. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Los Angeles ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(9) The actions shall be done in accordance
with McDonnell Douglas Alert Service
Bulletin MD11-28A081, dated November 30,
1995. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from McDonnel Douglas Corporation, 3855
Lakewood Boulevard, Long Beach, California
90846. Attention: Technical Publications
Business Administration, Department C1—
L51 (2-60). Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the FAA, Los Angeles Aircraft Certification
Office, Transport Airplane Directorate, 3960
Paramount Boulevard, Lakewood, California;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(h) This amendment becomes effective on
January 4, 1996.
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Issued in Renton, Washington, on
December 13, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-30962 Filed 12-19-95; 8:45 am)]
BILLING CODE 4910-13-U

14 CFR Part 71

[Airspace Docket No. 95-AS0O-23]
Removal of Class E Airspace; Marietta,
GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment removes
Class E airspace at Marietta, GA. The
required weather observations are not
available to Atlanta Tower, the ATC
facility having jurisdiction over the
Class E2 surface area airspace at the
Cobb County-McCollum Field Airport,
when the Cobb County-McCollum Field
Airport Traffic Control Tower is closed.
Therefore, the Class E2 surface area
airspace for the airport must be revoked.

EFFECTIVE DATE: 9091 UTC, February 29,
1996.

FOR FURTHER INFORMATION CONTACT:
Benny L. McGlamery, System
Management Branch, Air Traffic
Division, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-5570.

SUPPLEMENTARY INFORMATION:
History

It is a requirement that weather
observations shall be taken at the
surface area’s primary airport during the
times and dates a surface area is
designated, and further that the required
weather observation shall be transmitted
expeditiously to the ATC facility having
jurisdiction over the surface area. When
the Cobb County-McCollum Field
Airport Traffic Control Tower is closed
this requirement is not being met. This
action will eliminate the impact Class
E2 surface area airspace has placed on
users of the airspace in the vicinity of
the Cobb County-McCollum Field
Airport. This rule will become effective
on the date specified in the DATES
section. Since this action removes the
Class E2 surface area airspace, which
eliminates the impact of Class E2
surface area airspace on users of the
airspace in the vicinity of the Cobb
County-McCollum Field Airport, notice
and public procedure under 5 U.S.C.
553(b) are unnecessary.

The Rule

The amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) removes Class E airspace at
Marietta, GA. The required weather
observations are not available to Atlanta
Tower, the ATC facility having
jurisdiction over the Class E2 surface
area airspace at the Cobb County-
McCollum Field Airport, when the Cobb
County-McCollum Field Airport Traffic
Control Towver is closed. Therefore, the
Class E2 surface area airspace for the
airport must be revoked.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g); 40103, 40113,

40120; EO 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

* * * * *

Paragraph 6002 Class E airspace areas
designated as a surface area for an airport.
* * * * *

ASO GA E2 Marietta, GA [Removed]

* X * X *x

Issued in College Park, Georgia, on October
20, 1995.

Benny L. McGlamery,
Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 95-30919 Filed 12—-19-95; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Parts 771, 779 and 799
[Docket No. 951211296-5296-01]
RIN 0694-AB30

Expansion of General License GLX and
GTDR

AGENCY: Bureau of Export
Administration.

ACTION: Final rule.

SUMMARY: This final rule revises the
Export Administration Regulations
(EAR) by expanding General License
GLX eligibility to include:
microprocessors with a composite
theoretical performance not exceeding
500 million theoretical operations per
second; memory integrated circuits;
certain digital integrated circuits; field
programmable gate arrays and logic
arrays; portable (personal) or mobile
radiotelephones not capable of end-to-
end encryption; and software to protect
against computer viruses.

In addition, revisions have been made
to expand eligibility for General License
GTDR with written assurance to include
virus protection software controlled
under ECCN 5D13A.c.

This rule also revises the list of
“Additional Items Eligible for General
License GLX” included in a supplement
to the General License section of the
EAR to reflect the expansion of General
License GLX, and makes editorial
corrections to the permissive reexport
provisions for technical data.

The expansion of General License
GLX and GTDR to include additional
items will reduce paperwork and
licensing delays for exporters, and will
focus controls on exports that are of
direct strategic concern.

EFFECTIVE DATE: This rule is effective
December 20, 1995.

FOR FURTHER INFORMATION CONTACT:
For questions of a general nature, call
Nancy Crowe, Bureau of Export
Administration, Telephone: (202) 482—
2440.

For questions of a technical nature on
digital mobile telephones call Joseph
Young, Bureau of Export
Administration, Telephone: (202) 482—
4197.
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For questions of a technical nature on
semiconductors call Robert Lerner,
Bureau of Export Administration,
Telephone: (202) 482-3710.

SUPPLEMENTARY INFORMATION:
Background

In response to the realities of a post-
Cold War era, the Bureau of Export
Administration published a final rule in
the Federal Register on April 4, 1994,
(59 FR 15621) that established General
License GLX in section 771.20 of the
Export Administration Regulations
(EAR). General License GLX allows
exports of many items, without the
requirement of an individual validated
license, to civil end-users and end-uses
in formerly COCOM-proscribed
destinations. This general license is
available for items previously covered
by Administrative Exception Notes in
the Commerce Control List (CCL), with
certain specified exceptions and
additions noted in the EAR. General
License GLX is not available for exports
to military end-users or for known
military end-uses. In addition to
conventional military activities, military
end-uses include any proliferation
activities described in Part 778 of the
EAR. Retransfers to military end-users
or end-uses in countries eligible for
General License GLX are strictly
prohibited without prior authorization
from the Department of Commerce.

Currently, most computer and
telecommunications equipment listed
on the CCL are eligible for General
License GLX, except for most portable
radiotelephones, virus protection
software, and electronic devices and
components. Since the formerly
COCOM-proscribed destinations as well
as the People’s Republic of China are
emerging markets for these items, and
because this step is consistent with the
national security and foreign policy
objectives of the United States, this rule
expands General License GLX for such
items to ensure U.S. manufacturers
remain competitive in these areas.

This rule expands General License
GLX to include: microprocessors with a
composite theoretical performance not
exceeding 500 million theoretical
operation per second identified under
ECCN 3A01A.a.3.; memory integrated
circuits identified under ECCN
3A01A.a.4.; digital-to-analog converters
identified under ECCN 3A01.a.5.b.; field
programmable gate arrays and logic
arrays identified under ECCN
3A01A.a.7., and a.8.; digital integrated
circuits identified under ECCN
3A01A.a.11; portable (personal) or
mobile radiotelephones not capable of
end-to-end encryption identified under

Export Control Classification Number
(ECCN) 5A11A a.; and software to
protect against computer viruses
identified under ECCN 5D13A.c.

This rule also removes ECCNs 4B01A,
4B02A, 4B03A and 4CO01A from
Supplement No. 1 to Part 771 of the
EAR, Additional Items Eligible for
General License GLX. This editorial
revision conforms the GLX supplement
with the removal of these ECCNs from
the CCL on May 16, 1994 (59 FR 25314).

In addition, eligibility for General
License GTDR with letter of assurance
has been expanded to include virus
protection software controlled under
ECCN 5D13A.c. Note that such software
is also eligible for General License GLX,
and exporters may use either general
license, whichever appropriate,
provided that the export meets all the
provisions of the general license.

This rule also makes editorial changes
to the permissive reexport provisions for
technical data based upon authorization
by COCOM participating countries.
Finally, this rule makes editorial
changes to the permissive reexport
provisions for the direct product of U.S.-
origin technical to clarify the original
intent. These clarifications do not
provide substantive changes to the EAR.

Although the Export Administration
Act (EAA) expired on August 20, 1994,
the President invoked the International
Emergency Economic Powers Act and
continued in effect, to the extent
permitted by law, the provisions of the
EAA and the EAR in Executive Order
12924 of August 19, 1994, and notice of
August 15, 1995 (60 FR 42767).

Rulemaking Requirements

1. This final rule has been determined
to be not significant for the purposes of
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor shall a person be
subject to a penalty for failure to comply
with a collection of information subject
to the requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number. This rule
involves collections of information
subject to the Paperwork Reduction Act
of 1980 (44 U.S.C. 3501 et seq.). These
collections have been approved by the
Office of Management and Budget under
control numbers 0694-0005, 0694-0007,
0694-0010, and 0694—-0023.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

4. Because a notice of proposed
rulemaking and an opportunity for

public comment are not required to be
given for this rule by the Administrative
Procedure Act (5 U.S.C. 553) or by any
other law, under sections 3(a) of the
Regulatory Flexibility Act (5 U.S.C.
603(a) and 604(a)) no initial or final
Regulatory Flexibility Analysis has to be
or will be prepared.

5. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States. Further, no other law requires
that a notice of proposed rulemaking
and an opportunity for public comment
be given for this rule.

List of Subjects

15 CFR Parts 771, 799

Exports, Reporting and recordkeeping
requirements.

15 CFR Part 779

Computer technology, Exports,
Reporting and recordkeeping
requirements, Science and technology.

Accordingly, Parts 771, 779, and 799
of the Export Administration
Regulations (15 CFR Parts 730-799) are
amended as follows:

1. The authority citation for 15 CFR
Parts 771 and 799 continue to read as
follows:

Authority: 50 U.S.C. App. 5, as amended;
Pub. L. 264, 59 Stat. 619 (22 U.S.C. 287c), as
amended; Pub. L. 90-351, 82 Stat. 197 (18
U.S.C. 2510 et seq.), as amended; sec. 101,
Pub. L. 93-153, 87 Stat. 576 (30 U.S.C. 185),
as amended,; sec. 103, Pub. L. 94-163, 89
Stat. 877 (42 U.S.C. 6212), as amended; secs.
201 and 201(11)(e), Pub. L. 94-258, 90 Stat.
309 (10 U.S.C. 7420 and 7430(e)), as
amended; Pub. L. 95-223, 91 Stat. 1626 (50
U.S.C. 1701 et seq.); Pub. L. 95-242, 92 Stat.
120 (22 U.S.C. 3201 et seq. and 42 U.S.C.
2139a); sec. 208, Pub. L. 95-372, 92 Stat. 668
(43 U.S.C. 1354); Pub. L. 96-72, 93 Stat. 503
(50 U.S.C. App. 2401 et seq.), as amended;
sec. 125, Pub. L. 99-64, 99 Stat. 156 (46
U.S.C. 466¢c); Pub. L. 102-484, 106 Stat. 2575
(22 U.S.C. 6004); E.O. 11912 of April 13,
1976 (41 FR 15825, April 15, 1976); E.O.
12002 of July 7, 1977 (42 FR 35623, July 7,
1977), as amended; E.O. 12058 of May 11,
1978 (43 FR 20947, May 16, 1978); E.O.
12214 of May 2, 1980 (45 FR 29783, May 6,
1980); E.O. 12851 of June 11, 1993 (58 FR
33181, June 15, 1993); E.O. 12867 of
September 30, 1993 (58 FR 51747, October 4,
1993); E.O 12918 of May 26, 1994 (59 FR
28205, May 31, 1994); E.O. 12924 of August
19, 1994 (59 FR 43437 of August 23, 1994);
and E.O. 12938 of November 14, 1994 (59 FR
59099 of November 16, 1994).

2. The authority citation for 15 CFR
Part 779 continues to read as follows:
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Authority: Pub. L. 96-72, 93 Stat. 503 (50
U.S.C. App. 2401 et seq.), as amended; Pub.
L. 95-223, 91 Stat. 1626 (50 U.S.C. 1701 et
seq.); Pub. L. 90-351, 82 Stat. 197 (18 U.S.C.
2510 et seq.), as amended Pub. L. 95-242, 92
Stat. 120 (22 U.S.C. 3201 et seq. and 42
U.S.C. 2139a); Pub. L. 102-484, 106 Stat.
2575 (22 U.S.C. 6004); E.O. 12002 of July 7,
1977 (42 FR 35623, July 7, 1977), as
amended; E.O. 12058 of May 11, 1978 (43 FR
20947, May 16, 1978); E.O. 12214 of May 2,
1980 (45 FR 29783, May 6, 1980); E.O. 12730
of September 30, 1990 (55 FR 40373, October
2, 1990), as continued by Notice of
September 25, 1992 (57 FR 44649, September
28, 1992); E.O. 12924 of August 19, 1994 (59
FR 43437, August 23, 1994); and E.O. 12938
of November 14, 1994 (59 FR 59099 of
November 16, 1994).

PART 771—[AMENDED]

3. Supplement No. 1 to Part 771, is
revised to read as follows:

Supplement No. 1 to Part 771—
Additional Items Eligible for General
License GLX

Note: Portions of some items listed in this
Supplement are controlled for missile
technology (MT), nuclear proliferation (NP),
or foreign policy (FP) reasons. Exporters are
reminded that such portions are not eligible
for General License GLX. Refer to the specific
ECCNs to identify those portions of entries
subject to MT, NP, or FP controls.

CATEGORY 1
1DO1A
1D02A
CATEGORY 2
2A01A
2A02A
2A03A
2A04A
2A06A
2B03A.a
CATEGORY 3
3A01A.a.3. (up to 500 Mtops only)
3A01A.a.4.
3A01A.a.5 (excepta.5.a.)
3A01A.a.7.
3A01A.a.8.
3A01A.a.11
3A02A.h.
CATEGORY 4
4A03A.d (having a 3-D vector rate
less than 10M vectors/sec.)
4A03A.f
CATEGORY 5
5A02A (except .h and .i)
5A03A
5A04A
5A05A
5A06A
5A11A.a (portable or mobile
radiotelephones for use with
commercial civil cellular
radiocommunications systems, not
capable of end-to-end encryption)
5BO1A
5B02A
5CO01A

5D01A
5D02A
5D03A
5D13A.c
CATEGORY 6
6A01A.b
6A02A.a.4
6A03A.a.1
6A04A.f
6A05A.c.2.a
6A05A.d
6A05A.e
6B0O5A
6A08A.b
6A08A.c
6A08A.1.1.
6C02A.c
6CO04A.h
6D03A.d
CATEGORY 8
8A02A.e.2
CATEGORY 9
9B01A.a
9B02A.b
9BO1A.f
9B01A.h
9B0O5A
9B06A

PART 779—[AMENDED]

§779.8 [Amended]

5. Section 779.8 is amended:
a. By revising the word *‘exported” in
paragraph (b)(2)(i) to read “‘reexported’’;
b. by revising the phrase “export or
reexport” in paragraph (b)(2)(ii),
(b)(2)(iii) and (b)(2)(iv) to read
“reexport”; and

c. by revising the phrase “‘export or
reexport” in paragraph (b)(3) to read
“export from abroad”.

PART 799—[AMENDED]

Supplement No. 1 to § 799.1—
[Amended]

6. In Supplement No. 1 to Section
799.1, section Il of Category 5
(Telecommunications and “Information
Security’), ECCN 5D13A is amended by
revising the Requirements section to
read as follows:

5D13A Specific “Software” as Follows
Requirements

Validated License Required:
QSTVWYZ

Unit: $ value

Reason for Control: NS

GTDR: Yes, for 5D13.c and software
described in Advisory Note 5 only. (See
Note)

GTDU: No

Note: Exporter must have determined that
the software is not controlled by the Office
of Defense Trade Controls, Department of
State, before using this general license.

* * * * *

Dated: December 14, 1995.
Sue E. Eckert,

Assistant Secretary for Export
Administration.

[FR Doc. 95-30776 Filed 12-19-95; 8:45 am]
BILLING CODE 3510-DT-P

FEDERAL TRADE COMMISSION
16 CFR Part 400

Trade Regulation Rule Concerning
Advertising and Labeling as to Size of
Sleeping Bags

AGENCY: Federal Trade Commission.
ACTION: Repeal of rule.

SUMMARY: The Federal Trade
Commission announces the repeal of the
Trade Regulation Rule concerning
Advertising and Labeling as to Size of
Sleeping Bags. The Commission has
reviewed the rulemaking record and
determined that due to changes in
industry practice, and the existence of
laws in most states that mandate point-
of-sale disclosures similar to those
required by the Rule, the Rule no longer
serves the public interest and should be
repealed. This notice contains a State of
Basis and Purpose for repeal of the Rule.
EFFECTIVE DATE: December 20, 1995.
ADDRESSES: Requests for copies of the
State of Basis and Purpose should be
sent to Public Reference Branch, Room
130, Federal Trade Commission, 6th
Street & Pennsylvania Avenue NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:

Neil Blickman, Attorney, Federal Trade
Commission, Bureau of Consumer
Protection, Division of Enforcement,
Washington, DC 20580, (202) 326—3038.

SUPPLEMENTARY INFORMATION:
State of Basis and Purpose

I. Background

The Trade Regulation Rule
concerning Advertising and Labeling as
to Size of Sleeping Bags (Sleeping Bag
Rule), 16 CFR Part 400, was
promulgated in 1963 (28 FR 10900). The
Sleeping Bag Rule regulates the
advertising, labeling and marking of the
dimensions of sleeping bags. The
Commission had found that the practice
of labeling sleeping bags by the
dimensions of the unfinished material
used in their construction (cut size) was
misleading consumers about the actual
size of the sleeping bag. To correct this
misconception, the Commission
promulgated the Sleeping Bag Rule,
which provides that it is an unfair
method of competition and an unfair or
deceptive act or practice to use the “‘cut
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size” of the materials from which a
sleeping bag is made to describe the size
of a sleeping bag in advertising, labeling
or marking unless:

(1) “The dimensions of the cut size
are accurate measurements of the yard
goods used in construction of the
sleeping bags”’; and

(2) ““Such ‘cut size’ dimensions are
accompanied by the words ‘cut size’ ”’;
and

(3) The reference to “cut size” is
‘‘accompanied by a clear and
conspicuous disclosure of the length
and width of the finished products and
by an explanation that such dimensions
constitute the finished size”.1

On May 23, 1995, the Commission
published an Advance Notice of
Proposed Rulemaking (ANPR) seeking
comment on proposed repeal of the
Sleeping Bag Rule (60 FR 27240). In
accordance with Section 18 of the
Federal Trade Commission (FTC) Act,
15 U.S.C. 573, the ANPR was sent to the
Chairman of the Committee on
Commerce, Science and Transportation,
United States Senate, and the Chairman
of the Subcommittee on Commerce,
Trade and Hazardous Materials, United
States House of Representatives. The
comment period closed on June 22,
1995. The Commission received no
comments.

On September 18, 1995, the
Commission published a Notice of
Proposed Rulemaking (NPR) initiating a
proceeding to consider whether the
Sleeping Bag Rule should be repealed or
remain in effect (60 FR 48063).2 This
rulemaking proceeding was undertaken
as part of the Commission’s ongoing
program of evaluating trade regulation
rules and industry guides to ascertain
their effectiveness, impact, cost and
need. This proceeding also responded to
President Clinton’s National Regulatory
Reinvention Initiative, which, among
other things, urges agencies to eliminate
obsolete or unnecessary regulations. In
the NPR, the Commission announced its
determination, pursuant to 16 CFR 1.20,
to use expedited procedures in this
proceeding.® The comment period

1The Rule then gives an example of proper size
marking: ““Finished size 33" x 68"; cut size 36" x
72"

2|n accordance with Section 18 of the FTC Act,
15 U.S.C. 573, the Commission submitted the NPR
to the Chairman of the Committee on Commerce,
Science and Transportation, United States Senate,
and the Chairman of the Subcommittee on
Commerce, Trade and Hazardous Materials, United
States House of Representatives, 30 days prior to its
publication.

3These procedures included: publishing a Notice
of Proposed Rulemaking; soliciting written
comments on the Commission’s proposal to repeal
the Rule; holding an informal hearing, if requested
by interested parties, receiving a final
recommendation from Commission staff; and

closed on October 18, 1995. The
Commission received no comments and
no requests to hold an informal hearing.

Il. Basis for Repeal of Rule

The Commission periodically reviews
its rules and guides, seeking information
about their costs and benefits and their
regulatory and economic impact. The
information obtained assists the
Commission in identifying rules and
guides that warrant modification or
rescission. Accordingly, on April 19,
1993, the Commission published in the
Federal Register a request for public
comments on its Sleeping Bag Rule (58
FR 21095). The Commission asked
commenters to address the costs and
benefits of the Rule, whether there was
a continuing need for this regulation,
the burdens placed on businesses
subject to this regulation, whether
changes should be made, any conflicts
with other laws, and whether changes in
technology affected the Rule.

Only one specific comment relating to
the Sleeping Bag Rule was received,
which generally supported a
continuation of this regulation. In
addition to this specific comment, one
general comment, applicable to several
rules being reviewed, was received from
an advertising agency association. This
organization recommended rescission of
the Sleeping Bag Rule because the
general prohibitions of the FTC Act
covering false and deceptive advertising
apply to the sleeping bag industry.
Thus, the commenter concluded that the
Rule creates unnecessary administrative
costs for the government, industry
members and consumers.

Commission staff also conducted an
informal inquiry and inspected sleeping
bags at several national chain stores.
This inquiry found no violations of the
Rule on either the sleeping bag
packaging materials or the labels affixed
to the products themselves. In fact, it
appeared from that limited inquiry that
industry products were marked with
only the finished size. Additionally, the
Commission has no record of receiving
any complaints regarding non-
compliance with the Rule, or of
initiating any law enforcement actions
alleging violation of the Rule’s
requirements. Finally, the National
Conference on Weights and Measures’
Uniform Packaging and Labeling
Regulation, which has been adopted by
47 States, regulates the labeling of
sleeping bags, and provides that these
items must be labeled with their
finished size. Accordingly, due to
changes in industry practice, and the

announcing final Commission action in the Federal
Register.

existence of laws in most States that
mandate point-of-sale disclosures
similar to those required by the Rule,
the Commission has determined to
repeal the Sleeping Bag Rule.

I1l. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-11, requires an analysis of
the anticipated impact of the repeal of
the Rule on small businesses. The
reasons for repeal of the Rule have been
explained in this Notice. Repeal of the
Rule would appear to have little or no
effect on small businesses. Moreover,
the Commission is not aware of any
existing Federal laws or regulations that
would conflict with repeal of the Rule.
For these reasons, the Commission
certifies, pursuant to section 605 of the
RFA, 5 U.S.C. 605, that this action will
not have a significant economic impact
on a substantial number of small
entities.

IV. Paperwork Reduction Act

The Sleeping Bag Rule imposes third-
party disclosure requirements that
constitute “information collection
requirements” under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
Accordingly, repeal of the Rule would
eliminate any burdens on the public
imposed by these disclosure
requirements.

List of Subjects in 16 CFR Part 400

Advertising, Sleeping bags, Trade
practices.

PART 400—[REMOVED]

The Commission, under authority of
section 18 of the Federal Trade
Commission Act, 15 U.S.C. 57a, amends
chapter | of title 16 of the Code of
Federal Regulations by removing part
400.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 95-31010 Filed 12-19-95; 8:45 am]
BILLING CODE 6750-01-M

16 CFR Part 402

Trade Regulation Rule Concerning
Deception as to Non-Prismatic and
Partially Prismatic Instruments Being
Prismatic Binoculars

AGENCY: Federal Trade Commission.
ACTION: Repeal of rule.

SUMMARY: The Federal Trade
Commission announces the repeal of the
Trade Regulation Rule concerning
Deception as to Non-Prismatic and
Partially Prismatic Instruments Being
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Prismatic Binoculars. The Commission
has reviewed the rulemaking record and
determined that due to changes in
technology, the Rule no longer serves
the public interest and should be
repealed. This notice contains a
Statement of Basis and Purposes for
repeal of the Rule.

EFFECTIVE DATE: December 20, 1995.

ADDRESSES: Requests for copies of the
Statement of Basis and Purpose should
be sent to Public Reference Branch,
Room 130, Federal Trade Commission,
6th Street & Pennsylvania Avenue, NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Phillip Priesman, Attorney, Federal
Trade Commission, Bureau of Consumer
Protection, Division of Advertising
Practices, Washington, DC 20580,
telephone number (202) 326—-2484.

SUPPLEMENTARY INFORMATION:
Statement of Basis and Purpose

I. Background

The Trade Regulation Rule
concerning Deception as to Non-
Prismatic and Partially Prismatic
Instruments Being Prismatic Binoculars
(Binocular Rule), 16 CFR Part 402, was
promulgated in 1964 (29 FR 7316). The
Rule requires a clear and conspicuous
disclosure on any advertising or
packaging for non-prismatic or partially
prismatic binoculars that the
instruments are not fully prismatic.
Fully prismatic binoculars rely on a
prism within the instrument to reverse
the visual image entering the lens so
that it appears right-side up to the user.
Other binoculars rely partially or
entirely on mirrors to reverse the visual
image. When the rule was promulgated,
the Commission was concerned that
consumers could be misled into
believing that non-prismatic binoculars
were in fact prismatic, absent such a
disclosure.

To prevent consumer deception, the
rule proscribed the use of the term
“binocular” to describe anything other
than a fully prismatic instrument,
unless the term was modified to
indicate the true nature of the item.
Under the Rule, non-prismatic
instruments could be identified as
binoculars only if they incorporated a
descriptive term such as “‘binocular-
nonprismatic,” ““binocular-mirror
prismatic,” or “‘binocular-nonprismatic
mirror,”

On May 23, 1995, the Commission
published an Advance Notice of
Proposed Rulemaking (ANPR) seeking
comment on proposed repeal of the
Binocular Rule (60 FR 27241). In
accordance with Section 18 of the

Federal Trade Commission (FTC) Act,
15 U.S.C. 573, the ANPR was sent to the
Chairman of the Committee on
Commerce, Science and Transportation,
United States Senate, and the Chairman
of the Subcommittee on Commerce,
Trade and Hazardous Materials, United
States House of Representatives. The
comment period closed on June 22,
1995. The Commission received one
comment suggesting that there may be a
continuing need for the Rule because
field glasses and opera glasses, both of
which are non-prismatic, are still
advertised and sold today. The
comment acknowledged, however, that
present-day binoculars are fully
prismatic, while the non-prismatic
instruments are identified as either field
glasses or opera glasses rather than
binoculars.

On September 18, 1995, the
Commission published a Notice of
Proposed Rulemaking (NPR) initiating a
proceeding to consider whether the
Binocular Rule should be repealed or
remain in effect (60 FR 48065).1 This
rulemaking proceeding was undertaken
as part of the Commission’s ongoing
program of evaluating trade regulation
rules and industry guides to ascertain
their effectiveness, impact, cost and
need. This proceeding also responded to
President Clinton’s National Regulatory
Reinvention Initiative, which, among
other things, urges agencies to eliminate
obsolete or unnecessary regulations. In
the NPR, the Commission announced its
determination, pursuant to 16 CFR 1.20,
to use expedited procedures in this
proceeding.2 The comment period
closed on October 18, 1995. The
Commission received no comments and
no requests to hold an informal hearing.

I1. Basis for Repeal of Rule

Since the Rule was promulgated,
technological advances have reduced
the cost of prisms to the point that
almost all binoculars sold today are
fully prismatic. Those that are not fully
prismatic are marketed and sold as field
glasses or opera glasses rather than
binoculars. Thus, there does not appear
to be any continuing need for the Rule.

11n accordance with Section 18 of the FTC Act,
15 U.S.C. 57a, the Commission submitted the NPR
to the Chairman of the Committee on Commerce,
Science and Transportation, United States Senate,
and the Chairman of the Subcommittee on
Commerce, Trade and Hazardous Materials, United
States House of Representatives, 30 days prior to its
publication.

2These procedures included: publishing a Notice
of Proposed Rulemaking; soliciting written
comments on the Commission’s proposal to repeal
the Rule; holding an informal hearing, if requested
by interested parties; receiving a final
recommendation from Commission staff; and
announcing final Commission action in the Federal
Register.

Repeal of the Rule will also further the
objective of reducing obsolete
government regulation.

I11. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-11, requires an analysis of
the anticipated impact of the repeal of
the Rule on small businesses. The
reasons for repeal of the Rule have been
explained in this Notice. Repeal of the
Rule would appear to have little or no
effect on small businesses. Moreover,
the Commission is not aware of any
existing federal laws or regulations that
would conflict with repeal of the Rule.
For these reasons, the Commission
certifies, pursuant to Section 605 of the
RFA, 5 U.S.C. 605, that this action will
not have a significant economic impact
on a substantial number of small
entities.

IV. Paperwork Reduction Act

The Binocular Rule does not impose
“information collection requirements”
under the Paperwork Reduction Act, 44
U.S.C. 3501 et seq. Although the Rule
contains disclosure requirements, these
disclosures are not covered under the
Act because the disclosure language is
mandatory and provided by the
government. Repeal of the Rule,
however, would eliminate any burdens
on the public imposed by these
disclosure requirements.

List of Subjects in 16 CFR Part 402
Binoculars, Trade practices.

PART 402—[REMOVED]

The Commission, under authority of
Section 18 of the Federal Trade
Commission Act, 15 U.S.C. 57a, amends
chapter | of title 16 of the Code of
Federal Regulations by removing Part
402.

By direction of the Commission.

Donald S. Clark,

Secretary.

[FR Doc. 95-31014 Filed 12-19-95; 8:45 am]
BILLING CODE 6750-01-M

16 CFR Part 404

Trade Regulation Rule Concerning
Deceptive Advertising and Labeling as
to Size of Tablecloths and Related
Products

AGENCY: Federal Trade Commission.
ACTION: Repeal of rule.

SUMMARY: The Federal Trade
Commission announces the repeal of the
Trade Regulation Rule concerning
Deceptive Advertising and Labeling as
to Size of Tablecloths and Related
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Products. The Commission has
reviewed the rulemaking record and
determined that due to changes in
industry practices and state laws, the
Rule no longer serves the public interest
and should be repealed. This notice
contains a Statement of Basis and
Purpose for repeal of the Rule.

EFFECTIVE DATE: December 20, 1995.

ADDRESSES: Requests for copies of the
Statement of Basis and Purpose should
be sent to Public Reference Branch,
Room 130, Federal Trade Commission,
6th Street & Pennsylvania Avenue N.W.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Janice Podoll Frankle, Esq., (202) 326—
3022, Division of Enforcement, Bureau
of Consumer Protection, Federal Trade
Commission, Washington, DC 20580.

SUPPLEMENTARY INFORMATION:
Statement of Basis and Purpose
I. Background

The Trade Regulation Rule
concerning Deceptive Advertising and
Labeling as to Size of Tablecloths and
Related Products (Tablecloth Rule), 16
CFR Part 404, was promulgated in 1964
(29 FR 11261). The Tablecloth Rule
declares that in connection with the sale
or offering for sale of tablecloths and
related products, such as doilies, table
mats, dresser scarves, place mats, table
runners, napkins and tea sets, any
representation of the cut size (that is,
the dimensions of unfinished materials
used in the construction of such
products) constitutes an unfair method
of competition and an unfair and
deceptive act or practice unless.

(a) ““Such ‘cut size’ dimensions are
accompanied by the words ‘cut-size’”’;
and

(b) “The ‘cut size’ is accompanied by
a clear and conspicuous disclosure of
the dimensions of the finished products
and by an explanation that such
dimensions constitute the finished
size.”

On May 23, 1995, the Commission
published an Advance Notice of
Proposed Rulemaking (ANPR) seeking
comment on proposed repeal of the
Tablecloth Rule (60 FR 27242). In
accordance with section 18 of the
Federal Trade Commission (FTC) Act,
15 U.S.C. 57a, the ANPR was sent to the
Chairman of the Committee on
Commerce, Science and Transportation,
United States Senate, and the Chairman
of the Subcommittee on Commerce,
Trade and Hazardous Materials, United
States House of Representatives. The
comment period closed on June 22,
1995. The Commission received no
comments.

On September 18, 1995, the
Commission published a Notice of
Proposed Rulemaking (NPR) initiating a
proceeding to consider whether the
Tablecloth Rule should be repealed or
remain in effect (60 FR 48067).1 This
rulemaking proceeding was undertaken
as part of the Commission’s ongoing
program of evaluating trade regulation
rules and industry guides to ascertain
their effectiveness, impact, cost and
need. This proceeding also responded to
President Clinton’s National Regulatory
Reinvention Initiative, which, among
other things, urges agencies to eliminate
obsolete or unnecessary regulations. In
the NPR, the Commission announced its
determination, pursuant to 16 CFR 1.20,
to sue expedited procedures in this
proceeding.2 The comment period
closed on October 18, 1995. The
Commission received no comments and
no requests to hold an informal hearing.

Il. Basis for Repeal of Rule

The Commission periodically reviews
its rules and guides, seeking information
about their costs and benefits and their
regulatory and economic impact. The
information obtained assists the
Commission in identifying rules and
guides that warrant modification or
rescission. On April 19, 1993, the
Commission published in the Federal
Register a request for public comments
on the Tablecloth Rule, 58 FR 21124.
The Commission asked commenters to
address the costs and benefits of the
Rule, the burdens it imposes, and the
basis for assessing whether it should be
retained or amended.

The Commission received only one
comment specifically addressing this
Rule along with a general comment
referring to several rules under review.
The comment specific to this Rule was
submitted by a trade group representing
the textile rental, linen supply, uniform
rental, dust control and commercial
laundry services industries. In its one-
page comment letter, the association
stated there is a continuing need for this
Rule. The commenter asserted that the
Rule does not impose any additional
costs or burdens on entities subject to

11n accordance with section 18 of the FTC Act,
15 U.S.C. 57a, the Commission submitted the NPR
to the Chairman of the Committee on Commerce,
Science and Transportation, United States Senate,
and the Chairman of the Subcommittee on
Commerce, Trade and Hazardous Materials, United
States House of Representatives, 30 days prior to its
publication.

2These procedures included; publishing a Notice
of Proposed Rulemaking; soliciting written
comments on the Commission’s proposal to repeal
the Rule; holding an informal hearing, if requested
by interested parties; receiving a final
recommendation from Commission staff; and
announcing final Commission action in the Federal
Register.

the Rule and that the rule raises the
level of professionalism in the industry.

In addition, one general comment,
applicable to several rules being
reviewed, was received from an
advertising agency association. This
organization recommended rescission of
the Tablecloth Rule because the general
prohibitions covering false and
deceptive advertising apply to the
industry. Thus, the commenter
concluded that the Rule creates
unnecessary administrative costs for the
government, industry members or
consumers.

Prior to the 1993 request for
comments, Commission staff conducted
an informal review of industry practices
by examining the marking of
dimensions on tablecloths and other
items subject to the Rule available for
retail sale at several national chain
stores. This informal review revealed no
instances of Rule violations. In fact, it
appeared from the limited review that
industry products were marked with
only the finished size. Additionally, the
Commission has no record of receiving
any complaints regarding non-
compliance with the Rule, or of
initiating any law enforcement actions
alleging violations of the Rule’s
requirements. Finally, the National
Conference on Weight and Measures’
Uniform Packaging and Labeling
Regulation, which has been adopted by
47 states, regulates the labeling of
tablecloths, and provides that these
items must be labeled with their
finished size.

Because the practices that brought
about the Tablecloth Rule are no longer
common industry practices and are
otherwise addressed by state law, the
Rule is no longer necessary and should
be repealed.

I11. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-11, requires an analysis of
the anticipated impact of the repeal of
the Rule on small businesses. The
reasons for repeal of the Rule have been
explained in this Notice. Repeal of the
Rule would appear to have little or no
effect on small businesses. Moreover,
the Commission is not aware of any
existing federal laws or regulations that
would conflict with repeal of the Rule.
For these reasons, the Commission
certifies, pursuant to Section 605 of the
RFA, 5 U.S.C. 605, that this action will
not have a significant economic impact
on a substantial number of small
entities.

IV. Paperwork Reduction Act

The Tablecloth Rule imposes third-
party disclosure requirements that
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constitute “information collection
requirements” under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
Accordingly, repeal of the Rule would
eliminate any burdens on the public
imposed by these disclosure
requirements.

List of Subjects in 16 CFR Part 404

Advertising, Tablecloths and related
products, Trade practices.

PART 404—[REMOVED]

The Commission, under authority of
Section 18 of the Federal Trade
Commission Act, 15 U.S.C. 57a, amends
chapter | of title 16 of the Code of
Federal Regulations by removing Part
404.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 95-31012 Filed 12—19-95; 8:45 am]
BILLING CODE 6750-01-M

16 CFR Part 413

Trade Regulation Rule Concerning the
Failure to Disclose That Skin Irritation
May Result from Washing or Handling
Glass Fiber Curtains and Draperies
and Glass Fiber Curtain and Drapery
Fabrics

AGENCY: Federal Trade Commission.
ACTION: Repeal of rule.

SUMMARY: The Federal Trade
Commission announces the repeal of the
Trade Regulation Rule concerning the
Failure to Disclose that Skin Irritation
May Result from Washing or Handling
Glass Fiber Curtains and Draperies and
Glass Fiber Curtain and Drapery Fabrics.
The Commission has received the
rulemaking record and determined that
due to changes in technology, the Rule
no longer serves the public interest and
should be repealed. This notice contains
a Statement of Basis and Purpose for
repeal of the Rule.

EFFECTIVE DATE: December 20, 1995.

ADDRESSES: Requests for copies of the
Statement of Basis and Purpose should
be sent to Public Reference Branch,
Room 130, Federal Trade Commission,
6th Street & Pennsylvania Avenue N.W.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Edwin Rodriguez or Janice Podoll
Frankle, Attorneys, Federal Trade
Commission, Division of Enforcement,
Bureau of Consumer Protection,
Washington, DC 20580, (202) 326—-3147
or (202) 326-3022.

SUPPLEMENTARY INFORMATION: .
Statement of Basis and Purpose

I. Background

The Trade Regulation Rule
concerning the Failure to Disclose that
Skin Irritation May Result from Washing
or Handling Glass Fiber Curtains and
Draperies and Glass Fiber Curtain and
Drapery Fabrics (Fiberglass Curtain
Rule), 16 CFR Part 413, was
promulgated in 1967 (32 FR 11023). The
Fiberglass Curtain Rule requires
marketers of fiberglass curtains or
draperies and fiberglass curtain or
drapery cloth to disclose that skin
irritation may result from handling
fiberglass curtains or curtain cloth and
from contact with clothing or other
articles that have been washed (1) with
such glass fiber products, or (2) in a
container previously used for washing
such glass fiber products unless the
glass particles have been removed from
the container by cleaning.

On May 23, 1995, the Commission
published an Advance Notice of
Proposed Rulemaking (ANPR) seeking
comment on proposed repeal of the
Fiberglass Curtain Rule (60 FR 27243).
In accordance with Section 18 of the
Federal Trade Commission (FTC) Act,
15 U.S.C. 573, the ANPR was sent to the
Chairman of the Committee on
Commerce, Science, and Transportation,
Untied States Senate, and the Chairman
of the Subcommittee on Commerce,
Trade and Hazardous Materials, United
States House of Representatives. The
comment period closed on June 22,
1995. The Commission received no
comments.

On September 18, 1995, the
Commission published a Notice of
Proposed Rulemaking (NPR) initiating a
proceeding to consider whether the
Fiberglass Curtain Rule should be
repealed or remain in effect (60 FR
48071).1 This rulemaking proceeding
was undertaken as part of the
Commission’s ongoing program of
evaluating trade regulation rules and
industry guides to ascertain their
effectiveness, impact, cost and need.
This proceeding also responded to
President Clinton’s National Regulatory
Reinvention Initiative, which, among
other things, urges agencies to eliminate
obsolete or unnecessary regulations. In
the NPR, the Commission announced its
determination, pursuant to 16 CFR 1.20,

11n accordance with Section 18 of the FTC Act,
15 U.S.C. 57a, the Commission submitted the NPR
to the Chairman of the Committee on Commerce,
Science and Transportation, United States Senate,
and the Chairman of the Subcommittee on
Commerce, Trade and Hazardous Materials, United
States House of Representatives, 30 days prior to its
publication.

to use expedited procedures in this
proceeding.2 The comment period
closed on October 18, 1995. The
Commission received no comments and
no requests to hold an informal hearing.

I1. Basis for Repeal of Rule

The Statement of Basis and Purpose
for the Fiberglass Curtain Rule stated
that consumers had experienced skin
irritation after washing or handling glass
fiber curtains and draperies and glass
fiber curtain and drapery fabrics.
Consequently,the Commission
concluded that it was in the public
interest to caution consumers that skin
irritation could result from the direct
handling of fiberglass curtains,
draperies, and yard goods, and from
body contact with clothing or other
articles that had been washed with
fiberglass products or in a container
previously used to wash fiberglass
products and not cleaned of all glass
practicles.

As part of its continuing review of its
trade regulation rules to determine their
current effectiveness and impact, the
Commission recently obtained
information bearing on the need for this
Rule. Based on this review, the
Commission has determined that
fiberglass curtains and draperies and
fiberglass curtain or drapery fabric no
longer present a substantial threat of
skin irritation to the consumer.
Fiberglass was used in curtains
primarily because of its fire retardant
characteristic. Technological
developments in fire retardant fabrics
have caused fiberglass fabric to be
displaced by polyester and modacrylics
in the curtain and drapery industry.3
Fiberglass fabrics are now used almost
exclusively for very specialized
industrial uses.4 Because the products
are no longer sold for consumer use, the
Fiberglass Curtain Rule has become
obsolete and should be repealed.

I1l. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-11 requires an analysis of
the anticipated impact of the repeal of
the Rule on businesses. The reasons for
repeal of the Rule have been explained
in this Notice. Repeal of the Rule would
appear to have little or no effect on
small businesses. Moreover, the

2 These procedures included: publishing a Notice
of Proposed Rulemaking; soliciting written
comments on the Commission’s proposal to repeal
the Rule; holding an informal hearing, if requested
by interested parties; receiving a final
recommendation from Commission staff; and
announcing final Commission action in the Federal
Register.

3 See Rulemaking Record, Category B, Staff
Submissions.

41d.
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Commission is not aware of any existing
federal laws or regulations that would
conflict with repeal of the Rule. For
these reasons, the Commission certifies,
pursuant to Section 605 of the RFA, 5
U.S.C. 605, that this action will not have
a significant economic impact on a
substantial number of small entities.

IV. Paperwork Reduction Act

The Fiberglass Curtain Rule does not
impose “information collection
requirements’” under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
Although the Rule contains disclosure
requirements, these disclosures are not
covered by the Act because the
disclosure language is mandatory and
provided by the government. Repeal of
the Rule, however, would eliminate any
burdens on the public imposed by these
disclosure requirements.

List of Subjects in 16 CFR Part 413

Fiberglass curtains and curtain fabric,
Trade practices.

PART 413—[REMOVED]

The Commission, under authority of
Section 18 of the Federal Trade
Commission Act, 15 U.S.C. 57a, amends
chapter | of title 16 of the Code of
Federal Regulations by removing Part
413.

By direction of the Commission.

Donald S. Clark,

Secretary.

[FR Doc. 95-31013 Filed 12—-19-95; 8:45 am]
BILLING CODE 6750-01-M

16 CFR Part 418

Trade Regulation Rule Concerning
Deceptive Advertising and Labeling as
to Length of Extension Ladders

AGENCY: Federal Trade Commission.
ACTION: Repeal of rule.

SUMMARY: The Federal Trade
Commission announces the repeal of the
Trade Regulation Rule concerning
Deceptive Advertising and Labeling as
to Length of Extension Ladders. The
Commission has reviewed the
rulemaking record and determined that
due to changes in industry practice, and
the existence of standards mandating
the point-of-sale disclosures required by
the Rule, the Rule no longer serves the
public interest and should be repealed.
This notice contains a Statement of
Basis and Purpose for repeal of the Rule.

EFFECTIVE DATE: December 20, 1995.

ADDRESSES: Requests for copies of the
Statement of Basis and Purpose should
be sent to Public Reference Branch,

Room 130, Federal Trade Commission,
6th Street & Pennsylvania Avenue N.W.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT: Neil
Blickman, Attorney, Federal Trade
Commission, Bureau of Consumer
Protection, Division of Enforcement,
Washington, DC 20580, (202) 326—-3038.

SUPPLEMENTARY INFORMATION:
Statement of Basis and Purpose

I. Background

The Trade Regulation Rule
concerning Deceptive Advertising and
labeling as to Length of Extension
Ladders (Extension Ladder Rule), 16
CFR Part 418, was promulgated in 1969
(34 FR 929). The Extension Ladder Rule
declares that it is an unfair or deceptive
act or practice and an unfair method of
competition to represent the size or
length of an extension ladder in terms
of the total length of the component
sections thereof unless:

(a) Such size or length representation
is accompanied by the words “‘total
length of sections’ or words with
similar meaning that clearly indicate the
basis of the representation; and,

(b) Such size or length representation
is accompanied by a statement in close
proximity that clearly and
conspicuously shows the maximum
length of the product when fully
extended for use (i.e., excluding the
footage lost in overlapping) along with
an explanation of the basis for such
representation.!

On May 23, 1995, the Commission
published an Advance Notice of
Proposed Rulemaking (ANPR) seeking
comment on proposed repeal of the
Extension Ladder Rule (60 FR 27245). In
accordance with Section 18 of the
Federal Trade Commission (FTC) Act,
15 U.S.C. 57a, the ANPR was sent to the
Chairman of the Committee on
Commerce, Science and Transportation,
United States Senate, and the Chairman
of the Subcommittee on Commerce,
Trade and Hazardous Materials, United
States House of Representatives. The
comment period closed on June 22,
1995. The Commission received no
comments.

On September 18, 1995, the
Commission published a Notice of
Proposed Rulemaking (NPR) initiating a
proceeding to consider whether the
Extension Ladder Rule should be
repealed or remain in effect (60 FR
48075).2 This rulemaking proceeding

1The Rule then gives an example of proper length
representation when the product consists of two ten
foot sections: “‘maximum working length 17°, total
length of sections 20"’ or **17' extension ladder”.

2|n accordance with Section 18 of the FTC Act,
15 U.S.C. 57a, the Commission submitted the NPR

was undertaken as part of the
Commission’s ongoing program of
evaluating trade regulation rules and
industry guides to ascertain their
effectiveness, impact, cost and need.
This proceeding also responded to
President Clinton’s National Regulatory
Reinvention Initiative, which, among
other things, urges agencies to eliminate
obsolete or unnecessary regulations. In
the NPR, the Commission announced its
determination, pursuant to 16 CFR 1.20,
the use expedited procedures in this
proceeding.3

The comment period closed on
October 18, 1995. The Commission
received no comments and no requests
to hold an informal hearing.

Il. Basis for Repeal of Rule

The Commission periodically reviews
its rules and guides, seeking information
about their costs and benefits and their
regulatory and economic impact. The
information obtained assists the
Commission in identifying rules and
guides that warrant modification or
rescission. Accordingly, on April 19,
1993, the Commission published in the
Federal Register a request for public
comments on its Extension Ladder Rule
(58 FR 21125). The Commission asked
commenters to address questions
relating to the costs and benefits of the
Rule, the burdens it imposes, and the
basis for assessing whether it should be
retained, or amended.

Six specific comments were received.
One commenter, a consumer, opined
that the only label that should be on
ladders is the “maximum working
length” because consumers should not
have to do any figuring to determine the
length of the ladder that would meet
their needs.

Of the other five commenters, four
were manufacturers or suppliers of
ladders and one was a trade association.
A number of these comments referred to
the American National Standards
Institute (ANSI) standard A14, which
governs the labeling of ladders. ANSI
standard A14 details the requirements
for labeling portable wood ladders,
portable metals ladders, fixed ladders,
job made ladders, and portable

to the Chairman of the Committee on Commerce,
Science and Transportation, United States Senate,
and the Chairman of the Subcommittee on
Commerce, Trade and Hazardous Materials, United
States House of Representatives, 30 days prior to its
publication.

3These procedures included: publishing a Notice
of Proposed Rulemaking, soliciting written
comments on the Commission’s proposal to repeal
the Rule; holding an informal hearing, if requested
by interested parties; receiving a final
recommendation from Commission staff; and
announcing final Commission action in the Federal
Register.



65534 Federal Register / Vol. 60, No. 244 / Wednesday, December 20, 1995 / Rules and Regulations

reinforced plastic ladders. The ANSI
standard requires specification of the
maximum working length of an
extension ladder, as well as several
other pieces of information not required
by the Extension Ladder Rule, including
the total length of the ladder’s sections
and the highest standing level of the
ladder. Compliance with the ANSI
standard, therefore, ensures compliance
with the labeling requirements of the
Extension Ladder Rule. Several
commenters noted this overlap in
coverage of the Extension Ladder Rule
and ANSI standard A14, and
recommended that the Rule be retained
unchanged.

Another commenter stated that the
Rule has imposed minor, incremental
costs, but opined that the benefits have
been significant in that consumers have
a better understanding of extension
ladder length. The commenter
questioned whether there was a
continuing need for this Rule given the
existence of ANSI standard A14 and UL
standard 184, which the commenter
stated also requires extension ladders to
be marked to indicate both the total
length of sections and the maximum
extended length or maximum working
length.

In addition to these specific
comments, one general comment,
applicable to several Commission Rules
being reviewed, was received from an
advertising agency association. This
organization recommended rescission of
the Extension Ladder Rule because the
general prohibitions of Section 5 of the
Federal Trade Commission Act covering
false and deceptive advertising apply to
the ladder industry. Thus, the
commenter concluded that the Rule
creates unnecessary administrative costs
for the government, industry members
and consumers.

Commission staff also engaged in an
informal review of industry practices by
examining the marking of length on
extension ladders available for retail
sale at several chain stores. That review
indicated general compliance with the
requirements of the Rule. Additionally,
a check of Commission records failed to
find any complaints regarding non-
compliance with the Rule, or any
initiation of law enforcement actions
alleging violations of the Rule’s
requirements.

Accordingly, the Commission has
reviewed the rulemaking record and
determined to repeal the Extension
Ladder Rule due to changes in industry
practice, and the existence of industry
standards mandating the point-of-sale
disclosures required by the Rule.

I1l. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-11, requires an analysis of
the anticipated impact of the repeal of
the Rule on small businesses. The
reasons for repeal of the Rule have been
explained in this Notice. Repeal of the
Rule would appear to have little or no
effect on small businesses. Moreover,
the Commission is not aware of any
existing federal laws or regulations that
would conflict with repeal of the Rule.
For these reasons, the Commission
certifies, pursuant to Section 605 of the
RFA, 5 U.S.C. 605, that this action will
not have a significant economic impact
on a substantial number of small
entities.

IV. Paperwork Reduction Act

The Extension Ladder Rule imposes
third-party disclosure requirements that
constitute “information collection
requirements” under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
Accordingly, repeal of the Rule would
eliminate any burdens on the public
imposed by these disclosure
requirements.

List of Subjects in 16 CFR Part 418

Adbvertisting, Extension ladders,
Trade practices.

PART 418—[REMOVED]

The Commission, under authority of
Section 18 of the Federal Trade
Commission Act, 15 U.S.C. 57a, amends
chapter | of title 16 of the Code of
Federal Regulations by removing Part
418.

By direction of the Commission.
Donald S. Clark,
Secretary.
FR Doc. 95-31011 Filed 12-19-95; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[TD 8650]

RIN 1545-AS23

Disallowance of Deductions for

Employee Remuneration in Excess of
$1,000,000

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the disallowance
of deductions for employee

remuneration in excess of $1,000,000.
The regulations provide guidance to
taxpayers that are subject to section
162(m), which was added to the Code
by the Omnibus Budget Reconciliation
Act of 1993.

DATES: These regulations are effective
January 1, 1994.

For dates of applicability, see §1.162—
27()).
FOR FURTHER INFORMATION CONTACT:
Robert Misner or Charles T. Deliee at
(202)622-6060 (not a toll free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545-1466. Responses
to these collections of information are
required to obtain a tax deduction for
performance-based compensation in
excess of $1 million.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated average annual burden
per respondent is 50 hours.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, T:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Books or records relating to this
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

Under section 162(m) of the Internal
Revenue Code, a publicly held
corporation is denied a deduction for
compensation paid to its ‘“‘covered
employees” to the extent the
compensation exceeds $1,000,000 if the
compensation would otherwise be
deductible in a taxable year beginning
on or after January 1, 1994,

On December 20, 1993, proposed
regulations under section 162(m) (the
1993 proposed regulations) were
published in the Federal Register (58
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FR 66310). Amendments to the
proposed regulations (the 1994
amendments) were published in the
Federal Register on December 2, 1994
(59 FR 61844). Public hearings were
held on May 9, 1994, and August 11,
1995. After consideration of the
comments that were received in
response to the notices of proposed
rulemaking and at the hearings, the IRS
and Treasury adopt the proposed
regulations as amended and revised by
this Treasury decision.

Explanation of Provisions

A. Overview of Provisions

As noted above, section 162(m)
provides that a publicly held
corporation is denied a deduction for
compensation paid to a “covered
employee” to the extent the
compensation exceeds $1,000,000. A
“‘covered employee” includes the chief
executive officer (CEO), as well as any
other individual whose compensation is
required to be reported to the Securities
and Exchange Commission by reason of
that individual being among the four
highest compensated officers for the
taxable year (other than the CEQO), as of
the end of the corporation’s taxable
year.

“Performance-based compensation”
and certain other compensation is not
subject to the deduction limitation of
section 162(m). Performance-based
compensation is remuneration payable
solely on account of the attainment of
one or more performance goals, but only
if: (1) the goals are determined by a
compensation committee of the board of
directors consisting solely of two or
more outside directors; (2) the material
terms under which the compensation is
to be paid are disclosed to the
shareholders and approved by a
majority in a separate vote before
payment is made; and (3) before any
payment is made, the compensation
committee certifies that the performance
goals and any other material terms have
been satisfied.

Compensation is also excluded from
the deduction limitation of section
162(m) if it is paid under a binding
written contract that was in existence on
February 17, 1993. In addition, in
accordance with the legislative history,
the proposed regulations exempt from
the limitation compensation that is paid
under an arrangement that existed
before the corporation became publicly
held, to the extent that the arrangement
is disclosed in the initial public
offering.

B. Discussion of Comments

Comments that relate to the
application of the proposed regulations
and the responses to the comments,
including an explanation of the
revisions reflected in the final
regulations, are summarized below.

Dividend Equivalents Paid on Stock
Options

Under the proposed regulations, the
performance-based exception to the
deduction limitation generally is
applied on a grant-by-grant basis. If the
facts and circumstances indicate,
however, that the employee would
receive all or part of the compensation
regardless of whether the performance
goal is attained, the compensation is not
performance based. For example, where
payment under a nonperformance based
bonus is contingent upon the failure to
attain the performance goals under an
otherwise performance-based bonus,
neither bonus arrangement will be
considered performance based. The
proposed regulations provide that
whether dividends (which generally are
not performance based) on restricted
stock are payable before attainment of
the performance goal, will not affect the
determination of whether the restricted
stock is performance based. The
proposed regulations also provide,
however, that if the amount of any
compensation the employee will receive
under a stock option is not based solely
on an increase in the value of the stock
after the date of grant (for example, an
option granted with an exercise price
that is less than the fair market value of
the stock as of the date of grant), none
of the compensation attributable to the
grant will be performance based.

Commentators raised the question of
whether nonperformance-based
dividend equivalents that are paid with
respect to a granted but unexercised
stock option irrespective of whether the
option is exercised will cause the
compensation paid upon the exercise of
the option to be nonperformance based.
Section 1.162-27(e)(2)(vi) of the final
regulations provides that such dividend
equivalents will not cause the
compensation paid upon the exercise of
the option to be nonperformance based,
provided that the payment of the
dividend equivalents is not conditioned
upon the employee exercising the
option. If the payment of the dividend
equivalent is conditioned upon the
employee exercising the option, the
dividend effectively reduces the
exercise price of the option, thereby
causing the option to be
nonperformance based upon its
exercise.

Bonus Pools

Section 1.162-27(e)(2)(ii) of the
proposed regulations provides that a
preestablished performance goal must
state, in terms of an objective formula or
standard, the method for computing the
amount of compensation payable to the
employee if the goal is attained. A
formula or standard is objective if a
third party having knowledge of the
relevant performance results could
calculate the amount to be paid to the
employee.

Section 1.162-27(e)(2)(iii) prohibits
discretion to increase the amount of
compensation to be paid under the
preestablished performance goal, but
permits the compensation committee to
reduce or eliminate the compensation
that is due upon attainment of the goal.

Examples 7 and 8 under §1.162—
27(e)(2)(vii) of the proposed regulations
illustrated the application of these rules
to bonus pools. In Example 7, the
amount of the bonus pool was
determined under an objective formula.
However, because the compensation
committee retained the discretion to
determine the fraction of the bonus pool
that each covered employee would
receive, the compensation that any
individual could receive was not
determined under an objective formula
and, therefore, the bonus plan did not
satisfy the requirements of paragraph
(e)(2). In Example 8, the compensation
for any individual was determined
under an objective formula because each
employee’s share of the bonus pool was
specified and because, notwithstanding
the compensation committee’s ability to
reduce the compensation payable to
each individual employee, a reduction
in one employee’s bonus would not
result in an increase in the amount of
any other employee’s bonus.

Several commentators have indicated
that, in some cases where compensation
committees have stated the amount
payable to each individual under a
bonus pool plan as a percentage of the
bonus pool, the total of these
percentages has exceeded 100 percent of
the pool. The use of such overlapping
percentages is inconsistent with
§1.162-27(e)(2), as illustrated by both
Example 7 and Example 8. As noted,
Example 8 states that negative
discretion will not cause the bonus plan
to fail to satisfy the requirements of
paragraph (e)(2), “‘provided that a
reduction in the amount of one
employee’s bonus does not result in an
increase in the amount of any other
employee’s bonus.” Where the total of
the percentages payable under a bonus
pool plan exceeds 100 percent, it is
impossible to award each individual the
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stated percentage, and this necessary
exercise of negative discretion with
respect to one or more employees means
that it is impossible for a third party,
with knowledge of the relevant
performance results, to calculate the
amount to be paid to each employee.
Further, a reduction in at least some
employees’ bonuses will result in an
increase in the amount available to pay
other employees’ bonuses.

Accordingly, 81.162-27(e)(2)(iii) is
amended to state more clearly that,
when the compensation to be paid to
each employee is stated in terms of a
percentage of a bonus pool, the sum of
the individual percentages for all
participants in the pool cannot exceed
100 percent. In addition, the principle
stated in Example 8, that the exercise of
negative discretion with respect to one
employee cannot increase the amount
payable to another employee, is
incorporated in paragraph (e)(2)(iii).
Example 8 is also revised to more
clearly illustrate this rule.

Although the IRS and Treasury
believe that the changes made merely
clarify the proposed regulations, it is
recognized that others have interpreted
the language of the proposed regulations
differently. Therefore, under §1.162—
27(j)(2)(iv), this clarified rule will not be
applied to any compensation paid
before January 1, 2001, under a bonus
pool based on performance in any
period that began before December 20,
1995.

Outside Directors

Section 1.162-27(e)(3)(vi) provides
that a director is not precluded from
being an outside director solely because
he or she is a former officer of a
corporation that previously was an
affiliated corporation of the publicly
held corporation. The regulation is
revised to clarify that a former officer of
either a spun off or liquidated
corporation, that formerly was a
member of the affiliated group, is not
precluded from serving on the
compensation committee of the publicly
held member of the affiliated group.

Companies that Become Publicly Held
Without an Initial Public Offering

Under §1.162-27(f), the $1 million
deduction limit does not apply to any
compensation plan or agreement that
existed before the corporation became
publicly held to the extent that the plan
or agreement was disclosed in the
prospectus accompanying the initial
public offering (IPO). This exception
may be relied on until the earliest of: (1)
the expiration of the plan or agreement,
(2) the material modification of the plan
or agreement, (3) the issuance of all

stock and other compensation that has
been allocated under the plan, or (4) the
first shareholder meeting at which
directors will be elected that occurs
after the close of the third calendar year
following the calendar year in which the
IPO occurs.

Commentators have asked whether
this rule applies to corporations that
become publicly held without an IPO.

As indicated in the legislative history
accompanying Code section 162(m), the
prospectus that accompanies the IPO
provides an opportunity to disclose the
terms of the plan or agreement to the
potential shareholders, and the
subsequent purchase of the stock with
that knowledge may be viewed as
tantamount to a favorable vote on the
compensation arrangement. When a
corporation becomes publicly held
without an IPO, there is no comparable
alternative means of satisfying the
requirements of section 162(m)(4)(C)(ii).
On the other hand, because there is no
requirement for privately held
corporations to comply with section
162(m), the IRS and Treasury recognize
the need for a transition rule for plans
and agreements that are in existence
when a privately held corporation
becomes publicly held without an IPO.

Accordingly, 8 1.162-27(f)(1) is
revised to provide relief for privately
held corporations that become publicly
held without an IPO. Under the
transition rule for these corporations,
the reliance period in §1.162-27(f)(2)
lapses upon the first meeting of
shareholders at which directors are to be
elected that occurs after the close of the
first calendar year following the
calendar year in which the corporation
becomes publicly held.

Written Binding Contracts

Section 1.162-27(h)(1) provides the
transition rules for compensation
payable under a written binding
contract that was in effect on February
17, 1993. Under those rules, a written
binding contract that is terminable or
cancelable by the corporation after
February 17, 1993, without the
employee’s consent is treated as a new
contract as of the date that any such
termination or cancelation, if made,
would be effective. The proposed
regulations further provide that, if the
terms of a contract provide that the
contract will be terminated or canceled
as of a certain date unless either the
corporation or the employee elects to
renew within 30 days of that date, the
contract is treated as renewed by the
corporation as of that date.

Commentators have suggested that
these regulations clarify the outcome
where a corporation will remain bound

by the terms of a contract beyond a
certain date at the sole discretion of the
employee. For example, if a contract
that is in effect on February 17, 1993,
provides that the employee has the sole
discretion to extend or renew the terms
beyond its stated expiration, without the
consent of the corporation, a question
arises whether the contract will be
considered a pre-February 17, 1993
written binding contract after the
employee chooses to extend.

Generally, the question of whether the
terms of a contract are binding is
determined under state law. The IRS
and Treasury believe that the rules for
determining whether a contract is
binding should be applied based on
whether the corporation is bound by the
terms of the contract. Thus, if a contract
provides the employee with the right to
extend or renew its terms without the
consent of the corporation, and the
corporation is legally obligated to pay
the agreed-upon compensation to the
employee if the employee chooses to
extend or renew the contract, the
contract will be considered binding on
the corporation. Accordingly, a new
sentence has been added to § 1.162—
27(h)(1)(i) to clarify that, if the
corporation will remain legally
obligated by the terms of a contract
beyond a certain date at the sole
discretion of the employee, the contract
will not be treated as a new contract as
of that date if the employee exercises
the discretion.

Awards Based on a Percentage of Salary

The 1994 amendments modified
§1.162-27(e)(2)(iii) to provide that, if
the terms of an objective formula or
standard fail to preclude discretion
merely because the amount of
compensation to be paid upon
attainment of the performance goal is
based, in whole or in part, on a
percentage of salary or base pay, the
objective formula or standard will not
be considered discretionary (and thus
§1.162-27(e)(2)(iii) will not be violated)
if the maximum dollar amount to be
paid is fixed at the time the performance
goal is established. The final regulations
clarify that a maximum dollar amount
need not be specified under this
provision if, at the time the performance
goal is established, the dollar amount of
salary or base pay is fixed. In such a
case, the use of salary or base pay does
not cause the formula to fail to preclude
discretion to increase compensation.

The 1994 amendments made a
corresponding amendment with respect
to salary-based formulas to the
shareholder disclosure rules in §1.162—
27(e)(4)(i). However, the shareholder
disclosure amendment was not



Federal Register / Vol. 60, No. 244 / Wednesday, December 20, 1995 / Rules and Regulations 65537

explicitly limited to formulas that
would otherwise be discretionary. The
final regulations clarify that the
shareholder disclosure rule relating to
salary-based formulas applies only to
those formulas that would otherwise be
discretionary.

In addition, the final regulations
provide transition relief with respect to
the 1994 amendment of the shareholder
disclosure requirement relating to
salary-based formulas. New §1.162—
27()(2)(v) provides that this disclosure
requirement applies only to plans
approved by shareholders after April 30,
1995.

In the case of a preestablished
performance goal that was established
prior to the publication of the 1994
amendments, a corporation could, of
course, rely upon a reasonable good
faith interpretation of the statutory
provisions to determine that the
performance goal was stated in terms of
an objective formula, to the extent the
issue to which the interpretation relates
was not covered by the 1993
regulations. An award made pursuant to
such a performance goal would not fail
to be performance based merely because
the award was made after the
publication of the 1994 amendments.

Stock-Based Compensation

The 1993 proposed regulations
provided transition relief for previously
approved plans and agreements that did
not satisfy the written binding contract
requirement as of February 17, 1993, but
that were approved by shareholders
before December 20, 1993. See § 1.162—
27(h)(3)(iii). The transition relief
applied to compensation paid prior to
the expiration of a reliance period. In
response to comments on the 1993
proposed regulations, the 1994
amendments expanded this relief to
encompass compensation paid after the
reliance period with respect to the
exercise of stock options and stock
appreciation rights, and the substantial
vesting of restricted property, provided
that the stock option, stock appreciation
right, or restricted property was granted
during the reliance period. Similar relief
provisions were also included in new
transition rules added by the 1994
amendments. (See 8§ 1.162-27(f)(3),
@), (§)(2)(ii), and (j)(2)(iii) of the final
regulations.)

Commentators have asked that the
relief provided in the 1994 amendments
for stock options, stock appreciation
rights, and restricted property be
extended even further to cover other
stock-based compensation and deferred
compensation in general. After careful
consideration of the comments received,
the IRS and Treasury have concluded

that there is not adequate justification
for a further expansion of the 1994
expansion of the prior regulatory
transition relief for previously approved
plans and agreements, or the other
similar relief provisions added in 1994.

Subsidiaries That Become Separate
Publicly Held Corporations

Section 1.162-27(f)(4) of the proposed
regulations contains special rules for
subsidiaries that become separate
publicly held corporations. A transition
rule set forth in §1.162-27(i)(2)(iii) of
the proposed regulations specified
delayed effective dates for these special
rules. However, commentators indicated
that the regulations were not explicit as
to which rules applied prior to the
delayed effective dates.

The final regulations clarify that
compensation paid prior to the delayed
effective dates by a subsidiary that
becomes a separate publicly held
corporation will not be subject to the $1
million deduction limit if the conditions
of the transition rule are satisfied. (This
transition rule and all other effective
date provisions have been moved from
paragraph (i) to paragraph (j) of the final
regulations. Paragraph (i) is reserved.)

Special Analysis

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal authors of these
regulations are Charles T. Deliee and
Robert Misner, Office of the Associate
Chief Counsel (Employee Benefits and
Exempt Organizations), Internal
Revenue Service. However, other
personnel from IRS and the Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.162-27 is added to
read as follows:

§1.162-27 Certain employee remuneration
in excess of $1,000,000.

(a) Scope. This section provides rules
for the application of the $1 million
deduction limit under section 162(m) of
the Internal Revenue Code. Paragraph
(b) of this section provides the general
rule limiting deductions under section
162(m). Paragraph (c) of this section
provides definitions of generally
applicable terms. Paragraph (d) of this
section provides an exception from the
deduction limit for compensation
payable on a commission basis.
Paragraph (e) of this section provides an
exception for qualified performance-
based compensation. Paragraphs (f) and
(9) of this section provide special rules
for corporations that become publicly
held corporations and payments that are
subject to section 280G, respectively.
Paragraph (h) of this section provides
transition rules, including the rules for
contracts that are grandfathered and not
subject to section 162(m). Paragraph (j)
of this section contains the effective
date provisions. For rules concerning
the deductibility of compensation for
services that are not covered by section
162(m) and this section, see section
162(a)(1) and §1.162—7. This section is
not determinative as to whether
compensation meets the requirements of
section 162(a)(1).

(b) Limitation on deduction. Section
162(m) precludes a deduction under
chapter 1 of the Internal Revenue Code
by any publicly held corporation for
compensation paid to any covered
employee to the extent that the
compensation for the taxable year
exceeds $1,000,000.

(c) Definitions—(1) Publicly held
corporation—(i) General rule. A publicly
held corporation means any corporation
issuing any class of common equity
securities required to be registered
under section 12 of the Exchange Act.

A corporation is not considered publicly
held if the registration of its equity
securities is voluntary. For purposes of
this section, whether a corporation is
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publicly held is determined based solely
on whether, as of the last day of its
taxable year, the corporation is subject
to the reporting obligations of section 12
of the Exchange Act.

(ii) Affiliated groups. A publicly held
corporation includes an affiliated group
of corporations, as defined in section
1504 (determined without regard to
section 1504(b)). For purposes of this
section, however, an affiliated group of
corporations does not include any
subsidiary that is itself a publicly held
corporation. Such a publicly held
subsidiary, and its subsidiaries (if any),
are separately subject to this section. If
a covered employee is paid
compensation in a taxable year by more
than one member of an affiliated group,
compensation paid by each member of
the affiliated group is aggregated with
compensation paid to the covered
employee by all other members of the
group. Any amount disallowed as a
deduction by this section must be
prorated among the payor corporations
in proportion to the amount of
compensation paid to the covered
employee by each such corporation in
the taxable year.

(2) Covered employee—(i) General
rule. A covered employee means any
individual who, on the last day of the
taxable year, is—

(A) The chief executive officer of the
corporation or is acting in such
capacity; or

(B) Among the four highest
compensated officers (other than the
chief executive officer).

(ii) Application of rules of the
Securities and Exchange Commission.
Whether an individual is the chief
executive officer described in paragraph
(©)(2)(i)(A) of this section or an officer
described in paragraph (c)(2)(i)(B) of
this section is determined pursuant to
the executive compensation disclosure
rules under the Exchange Act.

(3) Compensation—(i) In general. For
purposes of the deduction limitation
described in paragraph (b) of this
section, compensation means the
aggregate amount allowable as a
deduction under chapter 1 of the
Internal Revenue Code for the taxable
year (determined without regard to
section 162(m)) for remuneration for
services performed by a covered
employee, whether or not the services
were performed during the taxable year.

(ii) Exceptions. Compensation does
not include—

(A) Remuneration covered in section
3121(a)(1) through section 3121(a)(5)(D)
(concerning remuneration that is not
treated as wages for purposes of the
Federal Insurance Contributions Act);
and

(B) Remuneration consisting of any
benefit provided to or on behalf of an
employee if, at the time the benefit is
provided, it is reasonable to believe that
the employee will be able to exclude it
from gross income. In addition,
compensation does not include salary
reduction contributions described in
section 3121(v)(1).

(4) Compensation Committee. The
compensation committee means the
committee of directors (including any
subcommittee of directors) of the
publicly held corporation that has the
authority to establish and administer
performance goals described in
paragraph (e)(2) of this section, and to
certify that performance goals are
attained, as described in paragraph
(e)(5) of this section. A committee of
directors is not treated as failing to have
the authority to establish performance
goals merely because the goals are
ratified by the board of directors of the
publicly held corporation or, if
applicable, any other committee of the
board of directors. See paragraph (e)(3)
of this section for rules concerning the
composition of the compensation
committee.

(5) Exchange Act. The Exchange Act
means the Securities Exchange Act of
1934.

(6) Examples. This paragraph (c) may
be illustrated by the following
examples:

Example 1. Corporation X is a publicly
held corporation with a July 1 to June 30
fiscal year. For Corporation X’s taxable year
ending on June 30, 1995, Corporation X pays
compensation of $2,000,000 to A, an
employee. However, A’s compensation is not
required to be reported to shareholders under
the executive compensation disclosure rules
of the Exchange Act because A is neither the
chief executive officer nor one of the four
highest compensated officers employed on
the last day of the taxable year. A’s
compensation is not subject to the deduction
limitation of paragraph (b) of this section.

Example 2. C, a covered employee,
performs services and receives compensation
from Corporations X, Y, and Z, members of
an affiliated group of corporations.
Corporation X, the parent corporation, is a
publicly held corporation. The total
compensation paid to C from all affiliated
group members is $3,000,000 for the taxable
year, of which Corporation X pays
$1,500,000; Corporation Y pays $900,000;
and Corporation Z pays $600,000. Because
the compensation paid by all affiliated group
members is aggregated for purposes of
section 162(m), $2,000,000 of the aggregate
compensation paid is nondeductible.
Corporations X, Y, and Z each are treated as
paying a ratable portion of the nondeductible
compensation. Thus, two thirds of each

corporation’s payment will be nondeductible.

Corporation X has a nondeductible
compensation expense of $1,000,000
($1,500,000x$2,000,000/$3,000,000).

Corporation Y has a nondeductible
compensation expense of $600,000
($900,000x%$2,000,000/$3,000,000).
Corporation Z has a nondeductible
compensation expense of $400,000
($600,000x%$2,000,000/$3,000,000).

Example 3. Corporation W, a calendar year
taxpayer, has total assets equal to or
exceeding $5 million and a class of equity
security held of record by 500 or more
persons on December 31, 1994. However,
under the Exchange Act, Corporation W is
not required to file a registration statement
with respect to that security until April 30,
1995. Thus, Corporation W is not a publicly
held corporation on December 31, 1994, but
is a publicly held corporation on December
31, 1995.

Example 4. The facts are the same as in
Example 3, except that on December 15,
1996, Corporation W files with the Securities
and Exchange Commission to disclose that
Corporation W is no longer required to be
registered under section 12 of the Exchange
Act and to terminate its registration of
securities under that provision. Because
Corporation W is no longer subject to
Exchange Act reporting obligations as of
December 31, 1996, Corporation W is not a
publicly held corporation for taxable year
1996, even though the registration of
Corporation W’s securities does not terminate
until 90 days after Corporation W files with
the Securities and Exchange Commission.

(d) Exception for compensation paid
on a commission basis. The deduction
limit in paragraph (b) of this section
shall not apply to any compensation
paid on a commission basis. For this
purpose, compensation is paid on a
commission basis if the facts and
circumstances show that it is paid solely
on account of income generated directly
by the individual performance of the
individual to whom the compensation is
paid. Compensation does not fail to be
attributable directly to the individual
merely because support services, such
as secretarial or research services, are
utilized in generating the income.
However, if compensation is paid on
account of broader performance
standards, such as income produced by
a business unit of the corporation, the
compensation does not qualify for the
exception provided under this
paragraph (d).

(e) Exception for qualified
performance-based compensation—

(1) In general. The deduction limitin
paragraph (b) of this section does not
apply to qualified performance-based
compensation. Qualified performance-
based compensation is compensation
that meets all of the requirements of
paragraphs (€)(2) through (e)(5) of this
section.

(2) Performance goal requirement—(i)
Preestablished goal. Qualified
performance-based compensation must
be paid solely on account of the
attainment of one or more
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preestablished, objective performance
goals. A performance goal is considered
preestablished if it is established in
writing by the compensation committee
not later than 90 days after the
commencement of the period of service
to which the performance goal relates,
provided that the outcome is
substantially uncertain at the time the
compensation committee actually
establishes the goal. However, in no
event will a performance goal be
considered to be preestablished if it is
established after 25 percent of the
period of service (as scheduled in good
faith at the time the goal is established)
has elapsed. A performance goal is
objective if a third party having
knowledge of the relevant facts could
determine whether the goal is met.
Performance goals can be based on one
or more business criteria that apply to
the individual, a business unit, or the
corporation as a whole. Such business
criteria could include, for example,
stock price, market share, sales, earnings
per share, return on equity, or costs. A
performance goal need not, however, be
based upon an increase or positive
result under a business criterion and
could include, for example, maintaining
the status quo or limiting economic
losses (measured, in each case, by
reference to a specific business
criterion). A performance goal does not
include the mere continued
employment of the covered employee.
Thus, a vesting provision based solely
on continued employment would not
constitute a performance goal. See
paragraph (e)(2)(vi) of this section for
rules on compensation that is based on
an increase in the price of stock.

(ii) Objective compensation formula.
A preestablished performance goal must
state, in terms of an objective formula or
standard, the method for computing the
amount of compensation payable to the
employee if the goal is attained. A
formula or standard is objective if a
third party having knowledge of the
relevant performance results could
calculate the amount to be paid to the
employee. In addition, a formula or
standard must specify the individual
employees or class of employees to
which it applies.

(iii) Discretion.

(A) The terms of an objective formula
or standard must preclude discretion to
increase the amount of compensation
payable that would otherwise be due
upon attainment of the goal. A
performance goal is not discretionary for
purposes of this paragraph (e)(2)(iii)
merely because the compensation
committee reduces or eliminates the
compensation or other economic benefit
that was due upon attainment of the

goal. However, the exercise of negative
discretion with respect to one employee
is not permitted to result in an increase
in the amount payable to another
employee. Thus, for example, in the
case of a bonus pool, if the amount
payable to each employee is stated in
terms of a percentage of the pool, the
sum of these individual percentages of
the pool is not permitted to exceed 100
percent. If the terms of an objective
formula or standard fail to preclude
discretion to increase the amount of
compensation merely because the
amount of compensation to be paid
upon attainment of the performance
goal is based, in whole or in part, on a
percentage of salary or base pay and the
dollar amount of the salary or base pay
is not fixed at the time the performance
goal is established, then the objective
formula or standard will not be
considered discretionary for purposes of
this paragraph (e)(2)(iii) if the maximum
dollar amount to be paid is fixed at that
time.

(B) If compensation is payable upon
or after the attainment of a performance
goal, and a change is made to accelerate
the payment of compensation to an
earlier date after the attainment of the
goal, the change will be treated as an
increase in the amount of compensation,
unless the amount of compensation paid
is discounted to reasonably reflect the
time value of money. If compensation is
payable upon or after the attainment of
a performance goal, and a change is
made to defer the payment of
compensation to a later date, any
amount paid in excess of the amount
that was originally owed to the
employee will not be treated as an
increase in the amount of compensation
if the additional amount is based either
on a reasonable rate of interest or on one
or more predetermined actual
investments (whether or not assets
associated with the amount originally
owed are actually invested therein) such
that the amount payable by the
employer at the later date will be based
on the actual rate of return of a specific
investment (including any decrease as
well as any increase in the value of an
investment). If compensation is payable
in the form of property, a change in the
timing of the transfer of that property
after the attainment of the goal will not
be treated as an increase in the amount
of compensation for purposes of this
paragraph (e)(2)(iii). Thus, for example,
if the terms of a stock grant provide for
stock to be transferred after the
attainment of a performance goal and
the transfer of the stock also is subject
to a vesting schedule, a change in the
vesting schedule that either accelerates

or defers the transfer of stock will not
be treated as an increase in the amount
of compensation payable under the
performance goal.

(C) Compensation attributable to a
stock option, stock appreciation right, or
other stock-based compensation does
not fail to satisfy the requirements of
this paragraph (e)(2) to the extent that a
change in the grant or award is made to
reflect a change in corporate
capitalization, such as a stock split or
dividend, or a corporate transaction,
such as any merger of a corporation into
another corporation, any consolidation
of two or more corporations into another
corporation, any separation of a
corporation (including a spinoff or other
distribution of stock or property by a
corporation), any reorganization of a
corporation (whether or not such
reorganization comes within the
definition of such term in section 368),
or any partial or complete liquidation by
a corporation.

(iv) Grant-by-grant determination.
The determination of whether
compensation satisfies the requirements
of this paragraph (e)(2) generally shall
be made on a grant-by-grant basis. Thus,
for example, whether compensation
attributable to a stock option grant
satisfies the requirements of this
paragraph (e)(2) generally is determined
on the basis of the particular grant made
and without regard to the terms of any
other option grant, or other grant of
compensation, to the same or another
employee. As a further example, except
as provided in paragraph (e)(2)(vi),
whether a grant of restricted stock or
other stock-based compensation satisfies
the requirements of this paragraph (e)(2)
is determined without regard to whether
dividends, dividend equivalents, or
other similar distributions with respect
to stock, on such stock-based
compensation are payable prior to the
attainment of the performance goal.
Dividends, dividend equivalents, or
other similar distributions with respect
to stock that are treated as separate
grants under this paragraph (e)(2)(iv) are
not performance-based compensation
unless they separately satisfy the
requirements of this paragraph (e)(2).

(v) Compensation contingent upon
attainment of performance goal.
Compensation does not satisfy the
requirements of this paragraph (e)(2) if
the facts and circumstances indicate
that the employee would receive all or
part of the compensation regardless of
whether the performance goal is
attained. Thus, if the payment of
compensation under a grant or award is
only nominally or partially contingent
on attaining a performance goal, none of
the compensation payable under the
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grant or award will be considered
performance-based. For example, if an
employee is entitled to a bonus under
either of two arrangements, where
payment under a nonperformance-based
arrangement is contingent upon the
failure to attain the performance goals
under an otherwise performance-based
arrangement, then neither arrangement
provides for compensation that satisfies
the requirements of this paragraph
(e)(2). Compensation does not fail to be
qualified performance-based
compensation merely because the plan
allows the compensation to be payable
upon death, disability, or change of
ownership or control, although
compensation actually paid on account
of those events prior to the attainment
of the performance goal would not
satisfy the requirements of this
paragraph (e)(2). As an exception to the
general rule set forth in the first
sentence of paragraph (e)(2)(iv) of this
section, the facts-and-circumstances
determination referred to in the first
sentence of this paragraph (e)(2)(v) is
made taking into account all plans,
arrangements, and agreements that
provide for compensation to the
employee.

(vi) Application of requirements to
stock options and stock appreciation
rights—(A) In general. Compensation
attributable to a stock option or a stock
appreciation right is deemed to satisfy
the requirements of this paragraph (€)(2)
if the grant or award is made by the
compensation committee; the plan
under which the option or right is
granted states the maximum number of
shares with respect to which options or
rights may be granted during a specified
period to any employee; and, under the
terms of the option or right, the amount
of compensation the employee could
receive is based solely on an increase in
the value of the stock after the date of
the grant or award. Conversely, if the
amount of compensation the employee
will receive under the grant or award is
not based solely on an increase in the
value of the stock after the date of grant
or award (e.g., in the case of restricted
stock, or an option that is granted with
an exercise price that is less than the fair
market value of the stock as of the date
of grant), none of the compensation
attributable to the grant or award is
qualified performance-based
compensation because it does not satisfy
the requirement of this paragraph
(e)(2)(vi)(A). Whether a stock option
grant is based solely on an increase in
the value of the stock after the date of
grant is determined without regard to
any dividend equivalent that may be
payable, provided that payment of the

dividend equivalent is not made
contingent on the exercise of the option.
The rule that the compensation
attributable to a stock option or stock
appreciation right must be based solely
on an increase in the value of the stock
after the date of grant or award does not
apply if the grant or award is made on
account of, or if the vesting or
exercisability of the grant or award is
contingent on, the attainment of a
performance goal that satisfies the
requirements of this paragraph (e)(2).

(B) Cancellation and repricing.
Compensation attributable to a stock
option or stock appreciation right does
not satisfy the requirements of this
paragraph (e)(2) to the extent that the
number of options granted exceeds the
maximum number of shares for which
options may be granted to the employee
as specified in the plan. If an option is
canceled, the canceled option continues
to be counted against the maximum
number of shares for which options may
be granted to the employee under the
plan. If, after grant, the exercise price of
an option is reduced, the transaction is
treated as a cancellation of the option
and a grant of a new option. In such
case, both the option that is deemed to
be canceled and the option that is
deemed to be granted reduce the
maximum number of shares for which
options may be granted to the employee
under the plan. This paragraph
(e)(2)(vi)(B) also applies in the case of a
stock appreciation right where, after the
award is made, the base amount on
which stock appreciation is calculated
is reduced to reflect a reduction in the
fair market value of stock.

(vii) Examples. This paragraph (€)(2)
may be illustrated by the following
examples:

Example 1. No later than 90 days after the
start of a fiscal year, but while the outcome
is substantially uncertain, Corporation S
establishes a bonus plan under which A, the
chief executive officer, will receive a cash
bonus of $500,000, if year-end corporate sales
are increased by at least 5 percent. The
compensation committee retains the right, if
the performance goal is met, to reduce the
bonus payment to A if, in its judgment, other
subjective factors warrant a reduction. The
bonus will meet the requirements of this
paragraph (e)(2).

Example 2. The facts are the same as in
Example 1, except that the bonus is based on
a percentage of Corporation S’s total sales for
the fiscal year. Because Corporation S is
virtually certain to have some sales for the
fiscal year, the outcome of the performance
goal is not substantially uncertain, and
therefore the bonus does not meet the
requirements of this paragraph (e)(2).

Example 3. The facts are the same as in
Example 1, except that the bonus is based on
a percentage of Corporation S’s total profits
for the fiscal year. Although some sales are

virtually certain for virtually all public
companies, it is substantially uncertain
whether a company will have profits for a
specified future period even if the company
has a history of profitability. Therefore, the
bonus will meet the requirements of this
paragraph (e)(2).

Example 4. B is the general counsel of
Corporation R, which is engaged in patent
litigation with Corporation S. Representatives
of Corporation S have informally indicated to
Corporation R a willingness to settle the
litigation for $50,000,000. Subsequently, the
compensation committee of Corporation R
agrees to pay B a bonus if B obtains a formal
settlement for at least $50,000,000. The
bonus to B does not meet the requirement of
this paragraph (e)(2) because the performance
goal was not established at a time when the
outcome was substantially uncertain.

Example 5. Corporation S, a public utility,
adopts a bonus plan for selected salaried
employees that will pay a bonus at the end
of a 3-year period of $750,000 each if, at the
end of the 3 years, the price of S stock has
increased by 10 percent. The plan also
provides that the 10-percent goal will
automatically adjust upward or downward by
the percentage change in a published utilities
index. Thus, for example, if the published
utilities index shows a net increase of 5
percent over a 3-year period, then the
salaried employees would receive a bonus
only if Corporation S stock has increased by
15 percent. Conversely, if the published
utilities index shows a net decrease of 5
percent over a 3-year period, then the
salaried employees would receive a bonus if
Corporation S stock has increased by 5
percent. Because these automatic
adjustments in the performance goal are
preestablished, the bonus meets the
requirement of this paragraph (e)(2),
notwithstanding the potential changes in the
performance goal.

Example 6. The facts are the same as in
Example 5, except that the bonus plan
provides that, at the end of the 3-year period,
a bonus of $750,000 will be paid to each
salaried employee if either the price of
Corporation S stock has increased by 10
percent or the earnings per share on
Corporation S stock have increased by 5
percent. If both the earnings-per-share goal
and the stock-price goal are preestablished,
the compensation committee’s discretion to
choose to pay a bonus under either of the two
goals does not cause any bonus paid under
the plan to fail to meet the requirement of
this paragraph (e)(2) because each goal
independently meets the requirements of this
paragraph (e)(2). The choice to pay under
either of the two goals is tantamount to the
discretion to choose not to pay under one of
the goals, as provided in paragraph (e)(2)(iii)
of this section.

Example 7. Corporation U establishes a
bonus plan under which a specified class of
employees will participate in a bonus pool if
certain preestablished performance goals are
attained. The amount of the bonus pool is
determined under an objective formula.
Under the terms of the bonus plan, the
compensation committee retains the
discretion to determine the fraction of the
bonus pool that each employee may receive.
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The bonus plan does not satisfy the
requirements of this paragraph (e)(2).
Although the aggregate amount of the bonus
plan is determined under an objective
formula, a third party could not determine
the amount that any individual could receive
under the plan.

Example 8. The facts are the same as in
Example 7, except that the bonus plan
provides that a specified share of the bonus
pool is payable to each employee, and the
total of these shares does not exceed 100%
of the pool. The bonus plan satisfies the
requirements of this paragraph (e)(2). In
addition, the bonus plan will satisfy the
requirements of this paragraph (e)(2) even if
the compensation committee retains the
discretion to reduce the compensation
payable to any individual employee,
provided that a reduction in the amount of
one employee’s bonus does not result in an
increase in the amount of any other
employee’s bonus.

Example 9. Corporation V establishes a
stock option plan for salaried employees. The
terms of the stock option plan specify that no
salaried employee shall receive options for
more than 100,000 shares over any 3-year
period. The compensation committee grants
options for 50,000 shares to each of several
salaried employees. The exercise price of
each option is equal to or greater than the fair
market value at the time of each grant.
Compensation attributable to the exercise of
the options satisfies the requirements of this
paragraph (e)(2). If, however, the terms of the
options provide that the exercise price is less
than fair market value at the date of grant, no
compensation attributable to the exercise of
those options satisfies the requirements of
this paragraph (e)(2) unless issuance or
exercise of the options was contingent upon
the attainment of a preestablished
performance goal that satisfies this paragraph
(©)(2).

Example 10. The facts are the same as in
Example 9, except that, within the same 3-
year grant period, the fair market value of
Corporation V stock is significantly less than
the exercise price of the options. The
compensation committee reprices those
options to that lower current fair market
value of Corporation V stock. The repricing
of the options for 50,000 shares held by each
salaried employee is treated as the grant of
new options for an additional 50,000 shares
to each employee. Thus, each of the salaried
employees is treated as having received
grants for 100,000 shares. Consequently, if
any additional options are granted to those
employees during the 3-year period,
compensation attributable to the exercise of
those additional options would not satisfy
the requirements of this paragraph (e)(2). The
results would be the same if the
compensation committee canceled the
outstanding options and issued new options
to the same employees that were exercisable
at the fair market value of Corporation V
stock on the date of reissue.

Example 11. Corporation W maintains a
plan under which each participating
employee may receive incentive stock
options, nonqualified stock options, stock
appreciation rights, or grants of restricted
Corporation W stock. The plan specifies that

each participating employee may receive
options, stock appreciation rights, restricted
stock, or any combination of each, for no
more than 20,000 shares over the life of the
plan. The plan provides that stock options
may be granted with an exercise price of less
than, equal to, or greater than fair market
value on the date of grant. Options granted
with an exercise price equal to, or greater
than, fair market value on the date of grant
do not fail to meet the requirements of this
paragraph (e)(2) merely because the
compensation committee has the discretion
to determine the types of awards (i.e.,
options, rights, or restricted stock) to be
granted to each employee or the discretion to
issue options or make other compensation
awards under the plan that would not meet
the requirements of this paragraph (e)(2).
Whether an option granted under the plan
satisfies the requirements of this paragraph
(e)(2) is determined on the basis of the
specific terms of the option and without
regard to other options or awards under the
plan.

Example 12. Corporation X maintains a
plan under which stock appreciation rights
may be awarded to key employees. The plan
permits the compensation committee to make
awards under which the amount of
compensation payable to the employee is
equal to the increase in the stock price plus
a percentage ‘“‘gross up” intended to offset the
tax liability of the employee. In addition, the
plan permits the compensation committee to
make awards under which the amount of
compensation payable to the employee is
equal to the increase in the stock price, based
on the highest price, which is defined as the
highest price paid for Corporation X stock (or
offered in a tender offer or other arms-length
offer) during the 90 days preceding exercise.
Compensation attributable to awards under
the plan satisfies the requirements of
paragraph (e)(2)(vi) of this section, provided
that the terms of the plan specify the
maximum number of shares for which
awards may be made.

Example 13. Corporation W adopts a plan
under which a bonus will be paid to the CEO
only if there is a 10% increase in earnings
per share during the performance period. The
plan provides that earnings per share will be
calculated without regard to any change in
accounting standards that may be required by
the Financial Accounting Standards Board
after the goal is established. After the goal is
established, such a change in accounting
standards occurs. Corporation W’s reported
earnings, for purposes of determining
earnings per share under the plan, are
adjusted pursuant to this plan provision to
factor out this change in standards. This
adjustment will not be considered an
exercise of impermissible discretion because
it is made pursuant to the plan provision.

Example 14. Corporation X adopts a
performance-based incentive pay plan with a
four-year performance period. Bonuses under
the plan are scheduled to be paid in the first
year after the end of the performance period
(year 5). However, in the second year of the
performance period, the compensation
committee determines that any bonuses
payable in year 5 will instead, for bona fide
business reasons, be paid in year 10. The

compensation committee also determines
that any compensation that would have been
payable in year 5 will be adjusted to reflect
the delay in payment. The adjustment will be
based on the greater of the future rate of
return of a specified mutual fund that invests
in blue chip stocks or of a specified venture
capital investment over the five-year deferral
period. Each of these investments,
considered by itself, is a predetermined
actual investment because it is based on the
future rate of return of an actual investment.
However, the adjustment in this case is not
based on predetermined actual investments
within the meaning of paragraph (e)(2)(iii)(B)
of this section because the amount payable
by Corporation X in year 10 will be based on
the greater of the two investment returns and,
thus, will not be based on the actual rate of
return on either specific investment.

Example 15. The facts are the same as in
Example 14, except that the increase will be
based on Moody’s Average Corporate Bond
Yield over the five-year deferral period.
Because this index reflects a reasonable rate
of interest, the increase in the compensation
payable that is based on the index’s rate of
return is not considered an impermissible
increase in the amount of compensation
payable under the formula.

Example 16. The facts are the same as in
Example 14, except that the increase will be
based on the rate of return for the Standard
& Poor’s 500 Index. This index does not
measure interest rates and thus does not
represent a reasonable rate of interest. In
addition, this index does not represent an
actual investment. Therefore, any additional
compensation payable based on the rate of
return of this index will result in an
impermissible increase in the amount
payable under the formula. If, in contrast, the
increase were based on the rate of return of
an existing mutual fund that is invested in
a manner that seeks to approximate the
Standard & Poor’s 500 Index, the increase
would be based on a predetermined actual
investment within the meaning of paragraph
(e)(2)(iii)(B) of this section and thus would
not result in an impermissible increase in the
amount payable under the formula.

(3) Outside directors—(i) General rule.
The performance goal under which
compensation is paid must be
established by a compensation
committee comprised solely of two or
more outside directors. A director is an
outside director if the director—

(A) Is not a current employee of the
publicly held corporation;

(B) Is not a former employee of the
publicly held corporation who receives
compensation for prior services (other
than benefits under a tax-qualified
retirement plan) during the taxable year;

(C) Has not been an officer of the
publicly held corporation; and

(D) Does not receive remuneration
from the publicly held corporation,
either directly or indirectly, in any
capacity other than as a director. For
this purpose, remuneration includes any
payment in exchange for goods or
services.
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(ii) Remuneration received. For
purposes of this paragraph (e)(3),
remuneration is received, directly or
indirectly, by a director in each of the
following circumstances:

(A) If remuneration is paid, directly or
indirectly, to the director personally or
to an entity in which the director has a
beneficial ownership interest of greater
than 50 percent. For this purpose,
remuneration is considered paid when
actually paid (and throughout the
remainder of that taxable year of the
corporation) and, if earlier, throughout
the period when a contract or agreement
to pay remuneration is outstanding.

(B) If remuneration, other than de
minimis remuneration, was paid by the
publicly held corporation in its
preceding taxable year to an entity in
which the director has a beneficial
ownership interest of at least 5 percent
but not more than 50 percent. For this
purpose, remuneration is considered
paid when actually paid or, if earlier,
when the publicly held corporation
becomes liable to pay it.

(C) If remuneration, other than de
minimis remuneration, was paid by the
publicly held corporation in its
preceding taxable year to an entity by
which the director is employed or self-
employed other than as a director. For
this purpose, remuneration is
considered paid when actually paid or,
if earlier, when the publicly held
corporation becomes liable to pay it.

(iii) De minimis remuneration—(A) In
general. For purposes of paragraphs
(e)(3)(ii)(B) and (C) of this section,
remuneration that was paid by the
publicly held corporation in its
preceding taxable year to an entity is de
minimis if payments to the entity did
not exceed 5 percent of the gross
revenue of the entity for its taxable year
ending with or within that preceding
taxable year of the publicly held
corporation.

(B) Remuneration for personal
services and substantial owners.
Notwithstanding paragraph (e)(3)(iii)(A)
of this section, remuneration in excess
of $60,000 is not de minimis if the
remuneration is paid to an entity
described in paragraph (e)(3)(ii)(B) of
this section, or is paid for personal
services to an entity described in
paragraph (e)(3)(ii)(C) of this section.

(iv) Remuneration for personal
services. For purposes of paragraph
(e)(3)(iii)(B) of this section,
remuneration from a publicly held
corporation is for personal services if—

(A) The remuneration is paid to an
entity for personal or professional
services, consisting of legal, accounting,
investment banking, and management
consulting services (and other similar

services that may be specified by the
Commissioner in revenue rulings,
notices, or other guidance published in
the Internal Revenue Bulletin),
performed for the publicly held
corporation, and the remuneration is not
for services that are incidental to the
purchase of goods or to the purchase of
services that are not personal services;
and

(B) The director performs significant
services (whether or not as an
employee) for the corporation, division,
or similar organization (within the
entity) that actually provides the
services described in paragraph
(e)(3)(iv)(A) of this section to the
publicly held corporation, or more than
50 percent of the entity’s gross revenues
(for the entity’s preceding taxable year)
are derived from that corporation,
subsidiary, or similar organization.

(v) Entity defined. For purposes of this
paragraph (e)(3), entity means an
organization that is a sole
proprietorship, trust, estate, partnership,
or corporation. The term also includes
an affiliated group of corporations as
defined in section 1504 (determined
without regard to section 1504(b)) and a
group of organizations that would be an
affiliated group but for the fact that one
or more of the organizations are not
incorporated. However, the aggregation
rules referred to in the preceding
sentence do not apply for purposes of
determining whether a director has a
beneficial ownership interest of at least
5 percent or greater than 50 percent.

(vi) Employees and former officers.
Whether a director is an employee or a
former officer is determined on the basis
of the facts at the time that the
individual is serving as a director on the
compensation committee. Thus, a
director is not precluded from being an
outside director solely because the
director is a former officer of a
corporation that previously was an
affiliated corporation of the publicly
held corporation. For example, a
director of a parent corporation of an
affiliated group is not precluded from
being an outside director solely because
that director is a former officer of an
affiliated subsidiary that was spun off or
liquidated. However, an outside director
would no longer be an outside director
if a corporation in which the director
was previously an officer became an
affiliated corporation of the publicly
held corporation.

(vii) Officer. Solely for purposes of
this paragraph (e)(3), officer means an
administrative executive who is or was
in regular and continued service. The
term implies continuity of service and
excludes those employed for a special
and single transaction. An individual

who merely has (or had) the title of
officer but not the authority of an officer
is not considered an officer. The
determination of whether an individual
is or was an officer is based on all of the
facts and circumstances in the particular
case, including without limitation the
source of the individual’s authority, the
term for which the individual is elected
or appointed, and the nature and extent
of the individual’s duties.

(viii) Members of affiliated groups.
For purposes of this paragraph (e)(3),
the outside directors of the publicly
held member of an affiliated group are
treated as the outside directors of all
members of the affiliated group.

(ix) Examples. This paragraph (e)(3)
may be illustrated by the following
examples:

Example 1. Corporations X and Y are
members of an affiliated group of
corporations as defined in section 1504, until
July 1, 1994, when Y is sold to another group.
Prior to the sale, A served as an officer of
Corporation Y. After July 1, 1994, A is not
treated as a former officer of Corporation X
by reason of having been an officer of Y.

Example 2. Corporation Z, a calendar-year
taxpayer, uses the services of a law firm by
which B is employed, but in which B has a
less-than-5-percent ownership interest. The
law firm reports income on a July 1 to June
30 basis. Corporation Z appoints B to serve
on its compensation committee for calendar
year 1998 after determining that, in calendar
year 1997, it did not become liable to the law
firm for remuneration exceeding the lesser of
$60,000 or five percent of the law firm’s gross
revenue (calculated for the year ending June
30, 1997). On October 1, 1998, Corporation
Z becomes liable to pay remuneration of
$50,000 to the law firm on June 30, 1999. For
the year ending June 30, 1998, the law firm’s
gross revenue was less than $1 million. Thus,
in calendar year 1999, B is not an outside
director. However, B may satisfy the
requirements for an outside director in
calendar year 2000, if, in calendar year 1999,
Corporation Z does not become liable to the
law firm for additional remuneration. This is
because the remuneration actually paid on
June 30, 1999 was considered paid on
October 1, 1998 under paragraph (e)(3)(ii)(C)
of this section.

Example 3. Corporation Z, a publicly held
corporation, purchases goods from
Corporation A. D, an executive and less-
than-5-percent owner of Corporation A, sits
on the board of directors of Corporation Z
and on its compensation committee. For
1997, Corporation Z obtains representations
to the effect that D is not eligible for any
commission for D’s sales to Corporation Z
and that, for purposes of determining D’s
compensation for 1997, Corporation A’s sales
to Corporation Z are not otherwise treated
differently than sales to other customers of
Corporation A (including its affiliates, if any)
or are irrelevant. In addition, Corporation Z
has no reason to believe that these
representations are inaccurate or that it is
otherwise paying remuneration indirectly to
D personally. Thus, in 1997, no remuneration
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is considered paid by Corporation Z
indirectly to D personally under paragraph
(e)(3)(ii)(A) of this section.

Example 4. (i) Corporation W, a publicly
held corporation, purchases goods from
Corporation T. C, an executive and less- than-
5-percent owner of Corporation T, sits on the
board of directors of Corporation W and on
its compensation committee. Corporation T
develops a new product and agrees on
January 1, 1998 to pay C a bonus of $500,000
if Corporation W contracts to purchase the
product. Even if Corporation W purchases
the new product, sales to Corporation W will
represent less than 5 percent of Corporation
T’s gross revenues. In 1999, Corporation W
contracts to purchase the new product and,
in 2000, C receives the $500,000 bonus from
Corporation T. In 1998, 1999, and 2000,
Corporation W does not obtain any
representations relating to indirect
remuneration to C personally (such as the
representations described in Example 3).

(ii) Thus, in 1998, 1999, and 2000,
remuneration is considered paid by
Corporation W indirectly to C personally
under paragraph (e)(3)(ii)(A) of this section.
Accordingly, in 1998, 1999, and 2000, C is
not an outside director of Corporation W. The
result would have been the same if
Corporation W had obtained appropriate
representations but nevertheless had reason
to believe that it was paying remuneration
indirectly to C personally.

Example 5. Corporation R, a publicly held
corporation, purchases utility service from
Corporation Q, a public utility. The chief
executive officer, and less-than-5-percent
owner, of Corporation Q is a director of
Corporation R. Corporation R pays
Corporation Q more than $60,000 per year for
the utility service, but less than 5 percent of
Corporation Q’s gross revenues. Because
utility services are not personal services, the
fees paid are not subject to the $60,000 de
minimis rule for remuneration for personal
services within the meaning of paragraph
(e)(3)(iii)(B) of this section. Thus, the chief
executive officer qualifies as an outside
director of Corporation R, unless disqualified
on some other basis.

Example 6. Corporation A, a publicly held
corporation, purchases management
consulting services from Division S of
Conglomerate P. The chief financial officer of
Division S is a director of Corporation A.
Corporation A pays more than $60,000 per
year for the management consulting services,
but less than 5 percent of Conglomerate P’s
gross revenues. Because management
consulting services are personal services
within the meaning of paragraph (e)(3)(iv)(A)
of this section, and the chief financial officer
performs significant services for Division S,
the fees paid are subject to the $60,000 de
minimis rule as remuneration for personal
services. Thus, the chief financial officer
does not qualify as an outside director of
Corporation A.

Example 7. The facts are the same as in
Example 6, except that the chief executive
officer, and less-than-5-percent owner, of the
parent company of Conglomerate P is a
director of Corporation A and does not
perform significant services for Division S. If
the gross revenues of Division S do not

constitute more than 50 percent of the gross
revenues of Conglomerate P for P’s preceding
taxable year, the chief executive officer will
qualify as an outside director of Corporation
A, unless disqualified on some other basis.

(4) Shareholder approval
requirement—(i) General rule. The
material terms of the performance goal
under which the compensation is to be
paid must be disclosed to and
subsequently approved by the
shareholders of the publicly held
corporation before the compensation is
paid. The requirements of this
paragraph (e)(4) are not satisfied if the
compensation would be paid regardless
of whether the material terms are
approved by shareholders. The material
terms include the employees eligible to
receive compensation; a description of
the business criteria on which the
performance goal is based; and either
the maximum amount of compensation
that could be paid to any employee or
the formula used to calculate the
amount of compensation to be paid to
the employee if the performance goal is
attained (except that, in the case of a
formula that fails to preclude discretion
to increase the amount of compensation
(as described in paragraph (e)(2)(iii)(A)
of this section) merely because the
amount of compensation to be paid is
based, in whole or in part, on a
percentage of salary or base pay and the
dollar amount of the salary or base pay
is not fixed at the time the performance
goal is established, the maximum dollar
amount of compensation that could be
paid to the employee must be
disclosed).

(i) Eligible employees. Disclosure of
the employees eligible to receive
compensation need not be so specific as
to identify the particular individuals by
name. A general description of the class
of eligible employees by title or class is
sufficient, such as the chief executive
officer and vice presidents, or all
salaried employees, all executive
officers, or all key employees.

(iii) Description of business criteria—
(A) In general. Disclosure of the
business criteria on which the
performance goal is based need not
include the specific targets that must be
satisfied under the performance goal.
For example, if a bonus plan provides
that a bonus will be paid if earnings per
share increase by 10 percent, the 10-
percent figure is a target that need not
be disclosed to shareholders. However,
in that case, disclosure must be made
that the bonus plan is based on an
earnings-per-share business criterion. In
the case of a plan under which
employees may be granted stock options
or stock appreciation rights, no specific
description of the business criteria is

required if the grants or awards are
based on a stock price that is no less
than current fair market value.

(B) Disclosure of confidential
information. The requirements of this
paragraph (e)(4) may be satisfied even
though information that otherwise
would be a material term of a
performance goal is not disclosed to
shareholders, provided that the
compensation committee determines
that the information is confidential
commercial or business information, the
disclosure of which would have an
adverse effect on the publicly held
corporation. Whether disclosure would
adversely affect the corporation is
determined on the basis of the facts and
circumstances. If the compensation
committee makes such a determination,
the disclosure to shareholders must
state the compensation committee’s
belief that the information is
confidential commercial or business
information, the disclosure of which
would adversely affect the company. In
addition, the ability not to disclose
confidential information does not
eliminate the requirement that
disclosure be made of the maximum
amount of compensation that is payable
to an individual under a performance
goal. Confidential information does not
include the identity of an executive or
the class of executives to which a
performance goal applies or the amount
of compensation that is payable if the
goal is satisfied.

(iv) Description of compensation.
Disclosure as to the compensation
payable under a performance goal must
be specific enough so that shareholders
can determine the maximum amount of
compensation that could be paid to any
employee during a specified period. If
the terms of the performance goal do not
provide for a maximum dollar amount,
the disclosure must include the formula
under which the compensation would
be calculated. Thus, for example, if
compensation attributable to the
exercise of stock options is equal to the
difference in the exercise price and the
current value of the stock, disclosure
would be required of the maximum
number of shares for which grants may
be made to any employee and the
exercise price of those options (e.g., fair
market value on date of grant). In that
case, shareholders could calculate the
maximum amount of compensation that
would be attributable to the exercise of
options on the basis of their
assumptions as to the future stock price.

(v) Disclosure requirements of the
Securities and Exchange Commission.
To the extent not otherwise specifically
provided in this paragraph (e)(4),
whether the material terms of a
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performance goal are adequately
disclosed to shareholders is determined
under the same standards as apply
under the Exchange Act.

(vi) Frequency of disclosure. Once the
material terms of a performance goal are
disclosed to and approved by
shareholders, no additional disclosure
or approval is required unless the
compensation committee changes the
material terms of the performance goal.
If, however, the compensation
committee has authority to change the
targets under a performance goal after
shareholder approval of the goal,
material terms of the performance goal
must be disclosed to and reapproved by
shareholders no later than the first
shareholder meeting that occurs in the
fifth year following the year in which
shareholders previously approved the
performance goal.

(vii) Shareholder vote. For purposes
of this paragraph (e)(4), the material
terms of a performance goal are
approved by shareholders if, in a
separate vote, a majority of the votes
cast on the issue (including abstentions
to the extent abstentions are counted as
voting under applicable state law) are
cast in favor of approval.

(viii) Members of affiliated group. For
purposes of this paragraph (e)(4), the
shareholders of the publicly held
member of the affiliated group are
treated as the shareholders of all
members of the affiliated group.

(ix) Examples. This paragraph (e)(4)
may be illustrated by the following
examples:

Example 1. Corporation X adopts a plan
that will pay a specified class of its
executives an annual cash bonus based on
the overall increase in corporate sales during
the year. Under the terms of the plan, the
cash bonus of each executive equals $100,000
multiplied by the number of percentage
points by which sales increase in the current
year when compared to the prior year.
Corporation X discloses to its shareholders
prior to the vote both the class of executives
eligible to receive awards and the annual
formula of $100,000 multiplied by the
percentage increase in sales. This disclosure
meets the requirements of this paragraph
(e)(4). Because the compensation committee
does not have the authority to establish a
different target under the plan, Corporation X
need not redisclose to its shareholders and
obtain their reapproval of the material terms
of the plan until those material terms are
changed.

Example 2. The facts are the same as in
Example 1 except that Corporation X
discloses only that bonuses will be paid on
the basis of the annual increase in sales. This
disclosure does not meet the requirements of
this paragraph (e)(4) because it does not
include the formula for calculating the
compensation or a maximum amount of
compensation to be paid if the performance
goal is satisfied.

Example 3. Corporation Y adopts an
incentive compensation plan in 1995 that
will pay a specified class of its executives a
bonus every 3 years based on the following
3 factors: increases in earnings per share,
reduction in costs for specified divisions, and
increases in sales by specified divisions. The
bonus is payable in cash or in Corporation Y
stock, at the option of the executive. Under
the terms of the plan, prior to the beginning
of each 3-year period, the compensation
committee determines the specific targets
under each of the three factors (i.e., the
amount of the increase in earnings per share,
the reduction in costs, and the amount of
sales) that must be met in order for the
executives to receive a bonus. Under the
terms of the plan, the compensation
committee retains the discretion to determine
whether a bonus will be paid under any one
of the goals. The terms of the plan also
specify that no executive may receive a
bonus in excess of $1,500,000 for any 3-year
period. To satisfy the requirements of this
paragraph (e)(4), Corporation Y obtains
shareholder approval of the plan at its 1995
annual shareholder meeting. In the proxy
statement issued to shareholders,
Corporation Y need not disclose to
shareholders the specific targets that are set
by the compensation committee. However,
Corporation Y must disclose that bonuses are
paid on the basis of earnings per share,
reductions in costs, and increases in sales of
specified divisions. Corporation Y also must
disclose the maximum amount of
compensation that any executive may receive
under the plan is $1,500,000 per 3-year
period. Unless changes in the material terms
of the plan are made earlier, Corporation Y
need not disclose the material terms of the
plan to the shareholders and obtain their
reapproval until the first shareholders’
meeting held in 2000.

Example 4. The same facts as in Example
3, except that prior to the beginning of the
second 3-year period, the compensation
committee determines that different targets
will be set under the plan for that period
with regard to all three of the performance
criteria (i.e., earnings per share, reductions in
costs, and increases in sales). In addition, the
compensation committee raises the
maximum dollar amount that can be paid
under the plan for a 3-year period to
$2,000,000. The increase in the maximum
dollar amount of compensation under the
plan is a changed material term. Thus, to
satisfy the requirements of this paragraph
(e)(4), Corporation Y must disclose to and
obtain approval by the shareholders of the
plan as amended.

Example 5. In 1998, Corporation Z
establishes a plan under which a specified
group of executives will receive a cash bonus
not to exceed $750,000 each if a new product
that has been in development is completed
and ready for sale to customers by January 1,
2000. Although the completion of the new
product is a material term of the performance
goal under this paragraph (e)(4), the
compensation committee determines that the
disclosure to shareholders of the performance
goal would adversely affect Corporation Z
because its competitors would be made
aware of the existence and timing of its new

product. In this case, the requirements of this
paragraph (e)(4) are satisfied if all other
material terms, including the maximum
amount of compensation, are disclosed and
the disclosure affirmatively states that the
terms of the performance goal are not being
disclosed because the compensation
committee has determined that those terms
include confidential information, the
disclosure of which would adversely affect
Corporation Z.

(5) Compensation committee
certification. The compensation
committee must certify in writing prior
to payment of the compensation that the
performance goals and any other
material terms were in fact satisfied. For
this purpose, approved minutes of the
compensation committee meeting in
which the certification is made are
treated as a written certification.
Certification by the compensation
committee is not required for
compensation that is attributable solely
to the increase in the stock of the
publicly held corporation.

(f) Companies that become publicly
held, spinoffs, and similar
transactions—(1) In general. In the case
of a corporation that was not a publicly
held corporation and then becomes a
publicly held corporation, the
deduction limit of paragraph (b) of this
section does not apply to any
remuneration paid pursuant to a
compensation plan or agreement that
existed during the period in which the
corporation was not publicly held.
However, in the case of such a
corporation that becomes publicly held
in connection with an initial public
offering, this relief applies only to the
extent that the prospectus
accompanying the initial public offering
disclosed information concerning those
plans or agreements that satisfied all
applicable securities laws then in effect.
In accordance with paragraph (c)(1)(ii)
of this section, a corporation that is a
member of an affiliated group that
includes a publicly held corporation is
considered publicly held and, therefore,
cannot rely on this paragraph (f)(1).

(2) Reliance period. Paragraph (f)(1) of
this section may be relied upon until the
earliest of—

(i) The expiration of the plan or
agreement;

(i) The material modification of the
plan or agreement, within the meaning
of paragraph (h)(2)(iii) of this section;

(iii) The issuance of all employer
stock and other compensation that has
been allocated under the plan; or

(iv) The first meeting of shareholders
at which directors are to be elected that
occurs after the close of the third
calendar year following the calendar
year in which the initial public offering
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occurs or, in the case of a privately held
corporation that becomes publicly held
without an initial public offering, the
first calendar year following the
calendar year in which the corporation
becomes publicly held.

(3) Stock-based compensation.
Paragraph (f)(1) of this section will
apply to any compensation received
pursuant to the exercise of a stock
option or stock appreciation right, or the
substantial vesting of restricted
property, granted under a plan or
agreement described in paragraph (f)(1)
of this section if the grant occurs on or
before the earliest of the events
specified in paragraph (f)(2) of this
section.

(4) Subsidiaries that become separate
publicly held corporations—(i) In
general. If a subsidiary that is a member
of the affiliated group described in
paragraph (c)(1)(ii) of this section
becomes a separate publicly held
corporation (whether by spinoff or
otherwise), any remuneration paid to
covered employees of the new publicly
held corporation will satisfy the
exception for performance-based
compensation described in paragraph
(e) of this section if the conditions in
either paragraph (f)(4)(ii) or (f)(4)(iii) of
this section are satisfied.

(i) Prior establishment and approval.
Remuneration satisfies the requirements
of this paragraph (f)(4)(ii) if the
remuneration satisfies the requirements
for performance-based compensation set
forth in paragraphs (e)(2), (e)(3), and
(e)(4) of this section (by application of
paragraphs (e)(3)(viii) and (e)(4)(viii) of
this section) before the corporation
becomes a separate publicly held
corporation, and the certification
required by paragraph (e)(5) of this
section is made by the compensation
committee of the new publicly held
corporation (but if the performance
goals are attained before the corporation
becomes a separate publicly held
corporation, the certification may be
made by the compensation committee
referred to in paragraph (e)(3)(viii) of
this section before it becomes a separate
publicly held corporation). Thus, this
paragraph (f)(4)(ii) requires that the
outside directors and shareholders
(within the meaning of paragraphs
(e)(3)(viii) and (e)(4)(viii) of this section)
of the corporation before it becomes a
separate publicly held corporation
establish and approve, respectively, the
performance-based compensation for
the covered employees of the new
publicly held corporation in accordance
with paragraphs (e)(3) and (e)(4) of this
section.

(iii) Transition period. Remuneration
satisfies the requirements of this

paragraph (f)(4)(iii) if the remuneration
satisfies all of the requirements of
paragraphs (e)(2), (e)(3), and (e)(5) of
this section. The outside directors
(within the meaning of paragraph
(e)(3)(viii) of this section) of the
corporation before it becomes a separate
publicly held corporation, or the outside
directors of the new publicly held
corporation, may establish and
administer the performance goals for the
covered employees of the new publicly
held corporation for purposes of
satisfying the requirements of
paragraphs (€)(2) and (e)(3) of this
section. The certification required by
paragraph (e)(5) of this section must be
made by the compensation committee of
the new publicly held corporation.
However, a taxpayer may rely on this
paragraph (f)(4)(iii) to satisfy the
requirements of paragraph (e) of this
section only for compensation paid, or
stock options, stock appreciation rights,
or restricted property granted, prior to
the first regularly scheduled meeting of
the shareholders of the new publicly
held corporation that occurs more than
12 months after the date the corporation
becomes a separate publicly held
corporation. Compensation paid, or
stock options, stock appreciation rights,
or restricted property granted, on or
after the date of that meeting of
shareholders must satisfy all
requirements of paragraph (e) of this
section, including the shareholder
approval requirement of paragraph (e)(4)
of this section, in order to satisfy the
requirements for performance-based
compensation.

(5) Example. The following example
illustrates the application of paragraph
(F)(4)(ii) of this section:

Example. Corporation P, which is publicly
held, decides to spin off Corporation S, a
wholly owned subsidiary of Corporation P.
After the spinoff, Corporation S will be a
separate publicly held corporation. Before
the spinoff, the compensation committee of
Corporation P, pursuant to paragraph
(e)(3)(viii) of this section, establishes a bonus
plan for the executives of Corporation S that
provides for bonuses payable after the spinoff
and that satisfies the requirements of
paragraph (e)(2) of this section. If, pursuant
to paragraph (e)(4)(viii) of this section, the
shareholders of Corporation P approve the
plan prior to the spinoff, that approval will
satisfy the requirements of paragraph (e)(4) of
this section with respect to compensation
paid pursuant to the bonus plan after the
spinoff. However, the compensation
committee of Corporation S will be required
to certify that the goals are satisfied prior to
the payment of the bonuses in order for the
bonuses to be considered performance-based
compensation.

(9) Coordination with disallowed
excess parachute payments. The

$1,000,000 limitation in paragraph (b) of
this section is reduced (but not below
zero) by the amount (if any) that would
have been included in the compensation
of the covered employee for the taxable
year but for being disallowed by reason
of section 280G. For example, assume
that during a taxable year a corporation
pays $1,500,000 to a covered employee
and no portion satisfies the exception in
paragraph (d) of this section for
commissions or paragraph (e) of this
section for qualified performance-based
compensation. Of the $1,500,000,
$600,000 is an excess parachute
payment, as defined in section
280G(b)(1) and is disallowed by reason
of that section. Because the excess
parachute payment reduces the
limitation of paragraph (b) of this
section, the corporation can deduct
$400,000, and $500,000 of the otherwise
deductible amount is nondeductible by
reason of section 162(m).

(h) Transition rules—(1)
Compensation payable under a written
binding contract which was in effect on
February 17, 1993—(i) General rule. The
deduction limit of paragraph (b) of this
section does not apply to any
compensation payable under a written
binding contract that was in effect on
February 17, 1993. The preceding
sentence does not apply unless, under
applicable state law, the corporation is
obligated to pay the compensation if the
employee performs services. However,
the deduction limit of paragraph (b) of
this section does apply to a contract that
is renewed after February 17, 1993. A
written binding contract that is
terminable or cancelable by the
corporation after February 17, 1993,
without the employee’s consent is
treated as a new contract as of the date
that any such termination or
cancellation, if made, would be
effective. Thus, for example, if the terms
of a contract provide that it will be
automatically renewed as of a certain
date unless either the corporation or the
employee gives notice of termination of
the contract at least 30 days before that
date, the contract is treated as a new
contract as of the date that termination
would be effective if that notice were
given. Similarly, for example, if the
terms of a contract provide that the
contract will be terminated or canceled
as of a certain date unless either the
corporation or the employee elects to
renew within 30 days of that date, the
contract is treated as renewed by the
corporation as of that date.
Alternatively, if the corporation will
remain legally obligated by the terms of
a contract beyond a certain date at the
sole discretion of the employee, the
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contract will not be treated as a new
contract as of that date if the employee
exercises the discretion to keep the
corporation bound to the contract. A
contract is not treated as terminable or
cancelable if it can be terminated or
canceled only by terminating the
employment relationship of the
employee.

(ii) Compensation payable under a
plan or arrangement. If a compensation
plan or arrangement meets the
requirements of paragraph (h)(1)(i) of
this section, the compensation paid to
an employee pursuant to the plan or
arrangement will not be subject to the
deduction limit of paragraph (b) of this
section even though the employee was
not eligible to participate in the plan as
of February 17, 1993. However, the
preceding sentence does not apply
unless the employee was employed on
February 17, 1993, by the corporation
that maintained the plan or
arrangement, or the employee had the
right to participate in the plan or
arrangement under a written binding
contract as of that date.

(iii) Material modifications.

(A) Paragraph (h)(1)(i) of this section
will not apply to any written binding
contract that is materially modified. A
material modification occurs when the
contract is amended to increase the
amount of compensation payable to the
employee. If a binding written contract
is materially modified, it is treated as a
new contract entered into as of the date
of the material modification. Thus,
amounts received by an employee under
the contract prior to a material
modification are not affected, but
amounts received subsequent to the
material modification are not treated as
paid under a binding, written contract
described in paragraph (h)(2)(i) of this
section.

(B) A modification of the contract that
accelerates the payment of
compensation will be treated as a
material modification unless the amount
of compensation paid is discounted to
reasonably reflect the time value of
money. If the contract is modified to
defer the payment of compensation, any
compensation paid in excess of the
amount that was originally payable to
the employee under the contract will
not be treated as a material modification
if the additional amount is based on
either a reasonable rate of interest or one
or more predetermined actual
investments (whether or not assets
associated with the amount originally
owed are actually invested therein) such
that the amount payable by the
employer at the later date will be based
on the actual rate of return of the
specific investment (including any

decrease as well as any increase in the
value of the investment).

(C) The adoption of a supplemental
contract or agreement that provides for
increased compensation, or the payment
of additional compensation, is a
material modification of a binding,
written contract where the facts and
circumstances show that the additional
compensation is paid on the basis of
substantially the same elements or
conditions as the compensation that is
otherwise paid under the written
binding contract. However, a material
modification of a written binding
contract does not include a
supplemental payment that is equal to
or less than a reasonable cost-of-living
increase over the payment made in the
preceding year under that written
binding contract. In addition, a
supplemental payment of compensation
that satisfies the requirements of
qualified performance-based
compensation in paragraph (e) of this
section will not be treated as a material
modification.

(iv) Examples. The following
examples illustrate the exception of this
paragraph (h)(1):

Example 1. Corporation X executed a 3-
year compensation arrangement with C on
February 15, 1993, that constitutes a written
binding contract under applicable state law.
The terms of the arrangement provide for
automatic extension after the 3-year term for
additional 1-year periods, unless the
corporation exercises its option to terminate
the arrangement within 30 days of the end of
the 3-year term or, thereafter, within 30 days
before each anniversary date. Termination of
the compensation arrangement does not
require the termination of C’s employment
relationship with Corporation X. Unless
terminated, the arrangement is treated as
renewed on February 15, 1996, and the
deduction limit of paragraph (b) of this
section applies to payments under the
arrangement after that date.

Example 2. Corporation Y executed a 5-
year employment agreement with B on
January 1, 1992, providing for a salary of
$900,000 per year. Assume that this
agreement constitutes a written binding
contract under applicable state law. In 1992
and 1993, B receives the salary of $900,000
per year. In 1994, Corporation Y increases B’s
salary with a payment of $20,000. The
$20,000 supplemental payment does not
constitute a material modification of the
written binding contract because the $20,000
payment is less than or equal to a reasonable
cost-of-living increase from 1993. However,
the $20,000 supplemental payment is subject
to the limitation in paragraph (b) of this
section. On January 1, 1995, Corporation Y
increases B’s salary to $1,200,000. The
$280,000 supplemental payment is a material
modification of the written binding contract
because the additional compensation is paid
on the basis of substantially the same
elements or conditions as the compensation

that is otherwise paid under the written
binding contract and it is greater than a
reasonable, annual cost-of-living increase.
Because the written binding contract is
materially modified as of January 1, 1995, all
compensation paid to B in 1995 and
thereafter is subject to the deduction
limitation of section 162(m).

Example 3. Assume the same facts as in
Example 2, except that instead of an increase
in salary, B receives a restricted stock grant
subject to B’s continued employment for the
balance of the contract. The restricted stock
grant is not a material modification of the
binding written contract because any
additional compensation paid to B under the
grant is not paid on the basis of substantially
the same elements and conditions as B’s
salary because it is based both on the stock
price and B’s continued service. However,
compensation attributable to the restricted
stock grant is subject to the deduction
limitation of section 162(m).

(2) Special transition rule for outside
directors. A director who is a
disinterested director is treated as
satisfying the requirements of an outside
director under paragraph (e)(3) of this
section until the first meeting of
shareholders at which directors are to be
elected that occurs on or after January
1, 1996. For purposes of this paragraph
(h)(2) and paragraph (h)(3) of this
section, a director is a disinterested
director if the director is disinterested
within the meaning of Rule 16b—
3(c)(2)(i), 17 CFR 240.16b-3(c)(2)(i),
under the Exchange Act (including the
provisions of Rule 16b—3(d)(3), as in
effect on April 30, 1991).

(3) Special transition rule for
previously-approved plans—(i) In
general. Any compensation paid under
a plan or agreement approved by
shareholders before December 20, 1993,
is treated as satisfying the requirements
of paragraphs (e)(3) and (e)(4) of this
section, provided that the directors
administering the plan or agreement are
disinterested directors and the plan was
approved by shareholders in a manner
consistent with Rule 16b-3(b), 17 CFR
240.16b—3(b), under the Exchange Act
or Rule 16b—-3(a), 17 CFR 240.16b-3(a)
(as contained in 17 CFR part 240 revised
April 1, 1990). In addition, for purposes
of satisfying the requirements of
paragraph (e)(2)(vi) of this section, a
plan or agreement is treated as stating a
maximum number of shares with
respect to which an option or right may
be granted to any employee if the plan
or agreement that was approved by the
shareholders provided for an aggregate
limit, consistent with Rule 16b—3(b), 17
CFR 250.16b-3(b), on the shares of
employer stock with respect to which
awards may be made under the plan or
agreement.

(ii) Reliance period. The transition
rule provided in this paragraph (h)(3)
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shall continue and may be relied upon
until the earliest of—

(A) The expiration or material
modification of the plan or agreement;

(B) The issuance of all employer stock
and other compensation that has been
allocated under the plan; or

(C) The first meeting of shareholders
at which directors are to be elected that
occurs after December 31, 1996.

(iii) Stock-based compensation. This
paragraph (h)(3) will apply to any
compensation received pursuant to the
exercise of a stock option or stock
appreciation right, or the substantial
vesting of restricted property, granted
under a plan or agreement described in
paragraph (h)(3)(i) of this section if the
grant occurs on or before the earliest of
the events specified in paragraph
(h)(3)(ii) of this section.

(iv) Example. The following example
illustrates the application of this
paragraph (h)(3):

Example. Corporation Z adopted a stock
option plan in 1991. Pursuant to Rule 16b—
3 under the Exchange Act, the stock option
plan has been administered by disinterested
directors and was approved by Corporation Z
shareholders. Under the terms of the plan,
shareholder approval is not required again
until 2001. In addition, the terms of the stock
option plan include an aggregate limit on the
number of shares available under the plan.
Option grants under the Corporation Z plan
are made with an exercise price equal to or
greater than the fair market value of
Corporation Z stock. Compensation
attributable to the exercise of options that are
granted under the plan before the earliest of
the dates specified in paragraph (h)(3)(ii) of
this section will be treated as satisfying the
requirements of paragraph (e) of this section
for qualified performance-based
compensation, regardless of when the
options are exercised.

(i) (Reserved)

(j) Effective date—(1) In general.
Section 162(m) and this section apply to
compensation that is otherwise
deductible by the corporation in a
taxable year beginning on or after
January 1, 1994.

(2) Delayed effective date for certain
provisions—(i) Date on which
remuneration is considered paid.
Notwithstanding paragraph (j)(1) of this
section, the rules in the second sentence
of each of paragraphs (e)(3)(ii)(A),
(e)(3)(ii)(B), and (e)(3)(ii)(C) of this
section for determining the date or dates
on which remuneration is considered
paid to a director are effective for
taxable years beginning on or after
January 1, 1995. Prior to those taxable
years, taxpayers must follow the rules in
paragraphs (e)(3)(ii)(A), (e)(3)(ii)(B), and
(e)(3)(ii)(C) of this section or another
reasonable, good faith interpretation of
section 162(m) with respect to the date

or dates on which remuneration is
considered paid to a director.

(ii) Separate treatment of publicly
held subsidiaries. Notwithstanding
paragraph (j)(1) of this section, the rule
in paragraph (c)(1)(ii) of this section that
treats publicly held subsidiaries as
separately subject to section 162(m) is
effective as of the first regularly
scheduled meeting of the shareholders
of the publicly held subsidiary that
occurs more than 12 months after
December 2, 1994. The rule for stock-
based compensation set forth in
paragraph (f)(3) of this section will
apply for this purpose, except that the
grant must occur before the shareholder
meeting specified in this paragraph
(§)(2)(ii). Taxpayers may choose to rely
on the rule referred to in the first
sentence of this paragraph (j)(2)(ii) for
the period prior to the effective date of
the rule.

(iii) Subsidiaries that become separate
publicly held corporations.
Notwithstanding paragraph (j)(1) of this
section, if a subsidiary of a publicly
held corporation becomes a separate
publicly held corporation as described
in paragraph (f)(4)(i) of this section,
then, for the duration of the reliance
period described in paragraph (f)(2) of
this section, the rules of paragraph (f)(1)
of this section are treated as applying
(and the rules of paragraph (f)(4) of this
section do not apply) to remuneration
paid to covered employees of that new
publicly held corporation pursuant to a
plan or agreement that existed prior to
December 2, 1994, provided that the
treatment of that remuneration as
performance-based is in accordance
with a reasonable, good faith
interpretation of section 162(m).
However, if remuneration is paid to
covered employees of that new publicly
held corporation pursuant to a plan or
agreement that existed prior to
December 2, 1994, but that
remuneration is not performance-based
under a reasonable, good faith
interpretation of section 162(m), the
rules of paragraph (f)(1) of this section
will be treated as applying only until
the first regularly scheduled meeting of
shareholders that occurs more than 12
months after December 2, 1994. The
rules of paragraph (f)(4) of this section
will apply as of that first regularly
scheduled meeting. The rule for stock-
based compensation set forth in
paragraph (f)(3) of this section will
apply for purposes of this paragraph
(§)(2)(iii), except that the grant must
occur before the shareholder meeting
specified in the preceding sentence if
the remuneration is not performance-
based under a reasonable, good faith
interpretation of section 162(m).

Taxpayers may choose to rely on the
rules of paragraph (f)(4) of this section
for the period prior to the applicable
effective date referred to in the first or
second sentence of this paragraph

() ()(iii).

(iv) Bonus pools. Notwithstanding
paragraph (j)(1) of this section, the rules
in paragraph (e)(2)(iii)(A) that limit the
sum of individual percentages of a
bonus pool to 100 percent will not
apply to remuneration paid before
January 1, 2001, based on performance
in any performance period that began
prior to December 20, 1995.

(v) Compensation based on a
percentage of salary or base pay.
Notwithstanding paragraph (j)(1) of this
section, the requirement in paragraph
(e)(4)(i) of this section that, in the case
of certain formulas based on a
percentage of salary or base pay, a
corporation disclose to shareholders the
maximum dollar amount of
compensation that could be paid to the
employee, will apply only to plans
approved by shareholders after April 30,
1995.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 3. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

§602.101 [Amended]

Par. 4. In §602.101, paragraph (c) is
amended by adding the entry “1.162—
27.. . .1545-1466" in numerical order
to the table.

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: December 12, 1995.

Leslie Samuels,

Assistant Secretary of the Treasury.

[FR Doc. 95-30869 Filed 12—-19-95; 8:45 am]

BILLING CODE 4830-01-U

26 CFR Part 1
[TD 8635]
RIN 1545-AS92

Nonbank Trustee Net Worth
Requirements

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains
regulations that provide guidance to
nonbank trustees with respect to the
adequacy of net worth requirements that
must be satisfied in order to be or
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remain an approved nonbank trustee.
These regulations affect nonbank
trustees and custodians of individual
retirement accounts, and nonbank
custodians of qualified plans and tax-
sheltered annuities.

EFFECTIVE DATE: These regulations are
effective December 20, 1995.

FOR FURTHER INFORMATION CONTACT:
Marjorie Hoffman, (202) 622—-6030 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On December 6, 1994, temporary
regulations (TD 8570) under section 401
were published in the Federal Register
(59 FR 62570). A notice of proposed
rulemaking (EE-38-94), cross-
referencing the temporary regulations,
was published in the Federal Register
(59 FR 62644) on the same day. The
temporary regulations provide guidance
on the adequacy of net worth
requirements for nonbank trustees and
custodians of individual retirement
plans, and for nonbank custodians of
custodial accounts of qualified plans
and tax-sheltered annuities.

After consideration of all of the
comments, the temporary regulations
are replaced and the proposed
regulations are adopted as revised by
this Treasury decision. Because section
401(d)(1), under which §1.401-12 was
originally issued, was repealed by
section 237(a) of the Tax Equity and
Fiscal Responsibility Act of 1982, Public
Law 97-248 (1982), these final
regulations also move all the rules for
nonbank trustees and custodians that
were previously in §1.401-12(n) to
§1.408-2.

Explanation of Provisions

The fiduciary conduct rules for
nonbank trustees and custodians under
longstanding Treasury regulations
require nonbank trustees and custodians
to maintain a minimum amount of net
worth in order to qualify as an approved
nonbank trustee or custodian. Under
this requirement, the nonbank trustee or
custodian’s net worth must exceed the
greater of a specified dollar amount or
a percentage of the value of all assets
held in fiduciary accounts of retirement
plans. A primary objective of this
adequacy-of-net-worth requirement has
been to ensure that nonbank trustees
and custodians maintain a level of
solvency commensurate with their
financial and fiduciary responsibilities.

Under the general net worth
requirement, nonbank trustees and
custodians may not accept new
accounts unless their net worth exceeds
the greater of $100,000 or four percent

of the value of all assets held in
fiduciary accounts. Additionally,
nonbank trustees and custodians must
take whatever steps are necessary
(including the relinquishment of
fiduciary accounts) to ensure that their
net worth exceeds the greater of $50,000
or two percent of the value of all assets
held by them in fiduciary accounts.

For passive nonbank trustees and
custodians (qualified nonbank entities
that have no discretion to direct the
investment of assets), the percentage
requirements are lower. Specifically,
passive nonbank trustees and
custodians may not accept new
accounts unless their net worth exceeds
the greater of $100,000 or two percent
of the value of all assets held in
fiduciary accounts. Additionally, they
must take appropriate action (including
the relinquishment of fiduciary
accounts) to ensure that their net worth
exceeds the greater of $50,000 or one
percent of the value of assets held in
their fiduciary accounts.

The proposed and temporary
regulations provide a special rule for
passive nonbank trustees and
custodians that are broker-dealers and
members of the Securities Investor
Protection Corporation (SIPC). The
proposed and temporary regulations
provide that, to the extent that assets
held in any fiduciary accounts are
insured by SIPC in the event of the
member’s liquidation ($500,000 per
account, $100,000 of which may be
cash), the assets will be disregarded in
determining the value of assets held in
fiduciary accounts by the trustee or
custodian for purposes of the percentage
part of the net worth requirement.

The final regulations adopt the
provisions of the proposed and
temporary regulations. In addition, in
response to comments, the final
regulations extend the SIPC-related
relief to all nonbank trustees and
custodians that are broker-dealers and
members of SIPC rather than limiting
the relief to passive nonbank trustees
and custodians. The final regulations
provide that the amount of the
minimum net worth requirement for
nonbank trustees and custodians that
are SIPC members is reduced by either
two percent of assets insured by SIPC
(in the case of the minimum net worth
requirement that applies to a trustee or
custodian accepting additional
accounts) or one percent of assets
insured by SIPC (in the case of the
minimum net worth requirement that
must be satisfied to avoid a mandatory
relinquishment of accounts). An
example in the regulations illustrates
this rule.

The final regulations also retain the
rule in the proposed and temporary
regulations that increased the initial net
worth requirement for all nonbank
trustees and custodians. The purpose of
the rule is to better assure that the
enterprises are sound and well-funded
during their start-up period. This initial
net worth requirement requires all new
entities applying for nonbank trustee or
custodian status to have a net worth of
not less than $250,000 for the most
recent taxable year preceding the
applicant’s initial application.

This new initial net worth
requirement applies only to applications
received after January 5, 1995.
Previously approved nonbank trustees
and custodians need only satisfy the
ongoing net worth requirement.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Marjorie Hoffman, Office
of the Associate Chief Counsel,
(Employee Benefits and Exempt
Organizations) IRS. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read as follows:

Authority: 26 U.S.C. 7805. * * *

§1.401-12 also issued under 26
U.S.C. 401(d)(1). * * *
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881.401-12 and 1.408-2 [Amended]

Par. 2. Paragraph (n) of §1.401-12 is
redesignated as paragraph (e) of § 1.408—
2 and the authority citation immediately
following §1.401-12 is removed.

§1.401-12T [Removed]
Par. 3. Section 1.401-12T is removed.

§1.401(f)-1 [Amended]

Par. 4. Section 1.401(f)-1 is amended
by:

1. Removing the language ‘‘section
401(d)(1) and the regulations
thereunder” and adding *‘§ 1.408-2(e)”
in its place in the last sentence of
paragraph (b)(1)(ii).

2. Removing the language **401(d)(1)
and adding ““408(n)” in its place in
paragraph (d)(1).

Par. 5. Section 1.408-2 is amended
by:

1. Removing the language ““401(d)(1)”
and adding ““408(n)” in its place in
paragraph (b)(2)(i).

2. Removing the language ““(b)(2)(ii)”
and adding “‘(e)” in its place in
paragraph (b)(2)(i).

3. Removing paragraph (b)(2)(ii).

4. Redesignating (b)(2)(iii) as (b)(2)(ii).

5. Removing newly designated
paragraphs (e)(1) and (e)(9).

6. Further redesignating paragraphs
(e)(2) through (e)(8) as paragraphs (e)(1)
through (e)(7), respectively.

7. Removing the language *‘For the
plan years to which this paragraph
applies, the” and adding “The” in its
place, and removing the language
“(e)()(i1)” and adding ““(b)” in its place,
in the first sentence of newly designated
paragraph (e)(1).

8. Removing the language ““401” and
adding 408" in its place, and removing
the language ““(n)(3) to (n)(7)” and
adding “(e)(2) to (e)(6)” in its place, in
the second sentence of newly
designated paragraph (e)(1).

9. Removing the language
“Commissioner of Internal Revenue,
Attention: E:EP, Internal Revenue
Service, Washington, D.C. 20224 and
adding ““the address prescribed by the
Commissioner in revenue rulings,
notices, and other guidance published
in the Internal Revenue Bulletin (see
§601.601(d)(2)(ii)(b) of this chapter)” in
its place in the third sentence of newly
designated paragraph (e)(1), in the last
sentence of newly designated
(e)(6)(9)(iv), and in the first sentence of
newly designated (e)(6)(v)(B).

10. Removing the language “‘(n)(8)”
and adding ““(e)(7)” in its place in the
last sentence of newly designated
paragraph (e)(1).

11. Removing the language ““‘(n)(6)”
and adding “(e)(5)” in its place in newly
designated paragraph (e)(2)(iv).

12. Redesignating newly designated
paragraph (e)(5)(ii)(A) as paragraph
(e)(5)(ii)(E).

13. Removing the language
“(N)(7)(1)(A)" and adding “(e)(6)()(A)”
in its place in newly designated
paragraph (e)(5)(ii)(B)(2) and in newly
designated paragraph (e)(5)(ii)(C)(2).

14. Removing the language
“(n)(6)(iii)(A)” and adding
“(@)(B)(iii)(A)” in its place in newly
designated paragraph (e)(5)(iii)(B).

15. Removing the language
“(n)(6)(vi)” and adding “(e)(5)(vi)” in its
place in newly designated paragraph
)B)W)A).

16. Removing the language
“(n)(6)(viii)(C)” and adding
“(e)(5)(viii)(C)” in its place in newly
designated paragraph (e)(5)(vi).

17. Removing the language “(n)(3)(v)”
and adding “(e)(2)(v)” in its place, and
removing the language ““(n)(8)” and
adding “(e)(7)” in its place, in newly
designated paragraph (e)(5)(viii).

18. Removing the language
“(n)(6)(1)(A)(3)” and adding
“@)B)MH(A)I)” in its place, and
removing the language ““(n)(5)(ii)(E)”
and adding “(e)(4)(ii)(E)” in its place, in
the third sentence of newly designated
paragraph (e)(6)(i)(A).

19. Removing the language
“(n)(7)(iii)(A)(3)” and adding
“(e)(6)(ii)(A)(3)” in its place in newly
designated paragraph (e)(6)(iii)(C).

20. Revising newly designated
paragraph (e)(5)(ii)(A) and adding
paragraph (e)(5)(ii)(D).

21. The revision and addition read as
follows:

§1.408-2 Individual retirement accounts.
* * * * *

(e) * X *
* * * * *

(i) Adequacy of net worth—(A) Initial
net worth requirement. In the case of
applications received after January 5,
1995, no initial application will be
accepted by the Commissioner unless
the applicant has a net worth of not less
than $250,000 (determined as of the end
of the most recent taxable year).
Thereafter, the applicant must satisfy
the adequacy of net worth requirements
of paragraph (e)(6)(ii) (B) and (C) of this
section.

* * * * *

(D) Assets held by members of SIPC—
(1) For purposes of satisfying the
adequacy-of-net-worth requirement of
this paragraph, a special rule is
provided for nonbank trustees that are
members of the Securities Investor
Protection Corporation (SIPC) created
under the Securities Investor Protection

Act of 1970 (SIPA)(15 U.S.C. 78aaa et
seq., as amended). The amount that the
net worth of a nonbank trustee that is a
member of SIPC must exceed is reduced
by two percent for purposes of
paragraph (e)(5)(ii)(B)(2), and one
percent for purposes of paragraph
(e)(5)(ii)(C)(2), of the value of assets
(determined on an account-by-account
basis) held for the benefit of customers
(as defined in 15 U.S.C. 78fff—2(e)(4)) in
fiduciary accounts by the nonbank
trustee to the extent of the portion of
each account that does not exceed the
dollar limit on advances described in 15
U.S.C. 78fff-3(a), as amended, that
would apply to the assets in that
account in the event of a liquidation
proceeding under the SIPA.

(2) The provisions of this special rule
for assets held in fiduciary accounts by
members of SIPC are illustrated in the
following example.

Example—(a) Trustee X is a broker-dealer
and is a member of the Securities Investment
Protection Corporation. Trustee X also has
been approved as a nonbank trustee for
individual retirement accounts (IRAs) by the
Commissioner but not as a passive nonbank
trustee. Trustee X is the trustee for four IRAs.
The total assets of each IRA (for which
Trustee X is the trustee) as of the most recent
valuation date before the last day of Trustee
X’s taxable year ending in 1995 are as
follows: the total assets for IRA-1 is
$3,000,000 (all of which is invested in
securities); the value of the total assets for
IRA-2 is $500,000 ($200,000 of which is cash
and $300,000 of which is invested in
securities), the value of the total assets for
IRA-3 is $400,000 (all of which is invested
in securities); and the value of the total assets
of IRA—4 is $200,000 (all of which is cash).
The value of all assets held in fiduciary
accounts, as defined in § 1.408—
2(e)(6)(viii)(A), is $4,100,000.

(b) The dollar limit on advances described
in 15 U.S.C. § 78fff-3(a) that would apply to
the assets in each account in the event of a
liquidation proceeding under the Securities
Investor Protection Act of 1970 in effect as
of the last day of Trustee X’s taxable year
ending in 1995 is $500,000 per account (no
more than $100,000 of which is permitted to
be cash). Thus, the dollar limit that would
apply to IRA-1 is $500,000; the dollar limit
for IRA-2 is $400,000 ($100,000 of the cash
and the $300,000 of the value of the
securities); the dollar limit for IRA-3 is
$400,000 (the full value of the account
because the value of the account is less than
$500,000 and no portion of the account is
cash); and the dollar limit for IRA—4 is
$100,000 (the entire account is cash and the
dollar limit per account for cash is $100,000).
The aggregate dollar limits of the four IRAs
is $1,400,000.

(c) For 1996, the amount determined under
§1.408-2(e)(6)(ii)(B) is determined as follows
for Trustee X: (1) four percent of $4,100,000
equals $164,000; (2) two percent of
$1,400,000 equals $28,000; and (3) $164,000
minus $28,000 equals $136,000. Thus,
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because $136,000 exceeds $100,000, the
minimum net worth necessary for Trustee X
to accept new accounts for 1996 is $136,000.

(d) For 1996, the amount determined under
§1.408-2(e)(6)(ii)(C) for Trustee X is
determined as follows: (1) two percent of
$4,100,000 equals $82,000; (2) one percent of
$1,400,000 equals $14,000; and (3) $82,000
minus $14,000 equals $68,000. Thus, because
$68,000 exceeds $50,000, the minimum net
worth necessary for Trustee X to avoid a
mandatory relinquishment of accounts for
1996 is $68,000.

* * * * *

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: December 12, 1995.

Leslie Samuels,

Assistant Secretary of the Treasury.

[FR Doc. 95-30684 Filed 12-19-95; 8:45 am)]

BILLING CODE 4830-01-U

26 CFR Part 1

[TD 8640]

RIN 1545-Al52

Exempt Organizations Not Required To

File Annual Returns: Integrated
Auxiliaries of Churches

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations that exempt certain
integrated auxiliaries of churches from
filing information returns. These
regulations incorporate the rules of Rev.
Proc. 86-23 (1986-1 C.B. 564), into the
regulations defining integrated auxiliary
for purposes of determining what
entities must file information returns.
The new definition focuses on the
sources of an organization’s financial
support in addition to the nature of the
organization’s activities.
DATES: These regulations are effective
December 20, 1995.

For dates of applicability of these
regulations, see § 1.6033-2(h)(6).
FOR FURTHER INFORMATION CONTACT:
Terri Harris or Paul Accettura, of the
Office of the Associate Chief Counsel
(Employee Benefits and Exempt
Organizations), IRS, at 202—622-6070
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

On December 15, 1994 proposed
regulations 8§ 1.6033-2 and 1.508-1
[EE-41-86 (1995-2 I.R.B. 20)] under
sections 6033(a)(2) and 508 of the
Internal Revenue Code of 1986,
respectively, were published in the
Federal Register (59 FR 64633). The

proposed regulations adopted the rules
of Rev. Proc. 86—23 (19861, C.B. 564)
as the definition of integrated auxiliary
of a church replacing the current
definition set forth in § 1.6033-2(g)(5).
Additionally, section 508(c) excepts
integrated auxiliaries of a church from
the requirement that new organizations
notify the Secretary of the Treasury that
they are applying for recognition of
section 501(c)(3) status (Form 1023). For
consistency, §1.508-1(a)(3)(i)(a), which
gives several examples of integrated
auxiliaries, was proposed to be
amended by deleting the examples and
by adding a cross-reference to § 1.6033—
2(h) for the definition of integrated
auxiliary of a church. After IRS and
Treasury consideration of the public
comments received regarding the
proposed regulations, the regulations
are adopted as revised by this Treasury
decision.

Explanation of Provisions

Section 6033(a)(1) requires
organizations that are exempt from
income tax under section 501(a) to file
annual returns. Section 6033(a)(2)(A)
provides exceptions to this requirement
for certain specified types of
organizations, including, among others,
churches, their integrated auxiliaries,
and conventions or associations of
churches. Section 6033(a)(2)(B) provides
that the Secretary may relieve any
organization from the filing requirement
where the Secretary determines that
filing is not necessary to the efficient
administration of the internal revenue
laws.

Prior to this Treasury decision,
§1.6033-2(g)(5)(i) defined the term
integrated auxiliary of a church as an
organization that is: (1) exempt from
taxation as an organization described in
section 501(c)(3); (2) affiliated with a
church (within the meaning of § 1.6033—
2(g)(5)(iii)); and (3) engaged in a
principal activity that is “‘exclusively
religious.” Section 1.6033-2(g)(5)(ii)
provides that an organization’s principal
activity is not “‘exclusively religious” if
that activity is educational, literary,
charitable, or of another nature (other
than religious) that would serve as a
basis for exemption under section
501(c)(3).

The “‘exclusively religious” element
of the definition was litigated in
Lutheran Social Service of Minnesota v.
United States, 583 F. Supp. 1298 (D.
Minn. 1984), rev’d 758 F.2d 1283 (8th
Cir. 1985), and Tennessee Baptist
Children’s Homes, Inc. v. United States,
604 F. Supp. 210 (M.D. Tenn. 1984)
aff'd, 790 F.2d 534 (6th Cir. 1986).
While the litigation over the
“exclusively religious” standard was

proceeding, Congress enacted section
3121(w) of the Internal Revenue Code,
Tax Reform Act of 1984, Pub. L. 98-369,
section 2603(b), 98 Stat. 494, 1128
(1984), which permits certain church-
related organizations to elect out of
social security coverage if they meet a
standard based on the degree of
financial support they receive from a
church. In light of this litigation and the
enactment of section 3121(w), IRS
personnel met with representatives of
various church organizations to
encourage voluntary compliance with
the filing requirements and to develop

a less controversial and more objective
standard for identifying an integrated
auxiliary of a church.

Subsequent to these meetings the IRS
published Rev. Proc. 86-23, which
provides that, for tax years beginning
after December 31, 1975, an
organization is not required to file Form
990 if it is: (1) described in sections
501(c)(3) and 509(a) (1), (2), or (3); (2)
affiliated with a church or a convention
or association of churches; and (3)
internally supported. With respect to
this last criterion, Rev. Proc. 86—23 sets
forth an internal support standard that
is similar to the financial support
standard in section 3121(w).

The proposed regulations adopted the
rules of Rev. Proc. 86-23 as the
definition of the term integrated
auxiliary of a church replacing the
current definition set forth in § 1.6033—
2(9)(5). The final regulations retain the
definition of an integrated auxiliary of a
church that is contained in the proposed
regulations.

Under this Treasury decision, to be an
integrated auxiliary of a church an
organization must first be described in
section 501(c)(3) and section 509(a) (1),
(2), or (3), and be affiliated with a
church in accordance with standards set
forth in the regulations. An organization
meeting those tests is an integrated
auxiliary if it either: (1) does not offer
admissions, goods, services, or facilities
for sale, other than on an incidental
basis, to the general public; or (2) offers
admissions, goods, services, or facilities
for sale, other than on an incidental
basis, to the general public and not more
than 50 percent of its support comes
from a combination of government
sources, public solicitation of
contributions, and receipts other than
those from an unrelated trade or
business.

Some commentators have noted that
certain church-related organizations that
finance, fund and manage pension
programs were originally excused from
filing by Notice 84-2 (1984-1 C.B. 331),
which was issued pursuant to the
Commissioner’s discretionary authority
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under section 6033(a)(2)(B). Rev. Proc.
86-23 states that Notice 84-2 is
superseded by Rev. Proc. 86-23 because
the organizations excused from filing
under the notice are excused from filing
by the revenue procedure. The
commentators have expressed concern
that the proposed regulations did not
relieve church pension plans described
in Notice 84-2 from the filing
requirement. The organizations excused
from filing under Notice 84-2 do not
necessarily meet the definition of an
integrated auxiliary of a church under
these final regulations. Nevertheless, the
proposed regulations were not intended
to alter the exemption from filing
provided in Notice 84-2 and reaffirmed
in Rev. Proc. 86—23. To make this intent
clear, the IRS is issuing Revenue
Procedure 96-10 at the same time that
it issues these final regulations. Rev.
Proc. 96-10 carries over the exemption
from filing for church pension plan
organizations that was set forth in
Notice 84—-2. Having reaffirmed those
parts of Rev. Proc. 86—23 that were not
incorporated into these final
regulations, Rev. Proc. 96-10 also
obsoletes Rev. Proc. 86-23.

The IRS developed the internal
support test contained in the proposed
regulations based on its conclusion that
Congress intended that organizations
receiving a majority of their support
from public and government sources, as
opposed to those receiving a majority of
their support from church sources,
should file annual information returns
in order that the public have a means of
inspecting the returns of these
organizations. The annual information
return also was intended to serve as a
means by which the IRS could examine,
if necessary, those organizations
receiving substantial non-church
support.

One commentator has suggested that
the definition of an integrated auxiliary
of a church should consist of a church-
related structural test rather than an
internal support test. The IRS and the
Treasury Department believe that the
use of a structural test could lead to
problems similar to those caused by the
“exclusively religious” test.
Additionally, the suggested definition
would frustrate Congress’ intended
objective of allowing ongoing public
scrutiny of organizations receiving the
majority of their support from public
and government sources.

A commentator has also suggested
that by using the internal support test as
part of the new definition of an
integrated auxiliary of a church, the IRS
is attempting to “‘overrule” the holdings
in the previously mentioned court cases
(i.e. Tennessee Baptist Children’s Home

and Lutheran Social Service of
Minnesota).

The IRS and the Treasury Department
believe that the courts’ rulings
questioned the validity of the
“exclusively religious” activity
requirement contained in the former
regulation on the basis that it is not
within the Service’s discretion to assess
the religious nature of a church’s
activities. Having eliminated the
“exclusively religious” activity test from
the definition of integrated auxiliary of
a church, the IRS and the Treasury
Department believe that the definition
in the final regulation is consistent with
the courts’ holdings as well as the
statute and the legislative history.

Some commentators have suggested
that the first sentence of § 1.6033—
2(g)(5)(iv) of the regulations in effect
prior to this Treasury decision should
be included in the final regulations.
That sentence identified specific types
of organizations as integrated auxiliaries
of churches in accordance with
legislative history. Although § 1.6033-
2(h) of the proposed regulations was
intended to provide a general definition
that could apply in all instances, the IRS
and the Treasury Department agree that,
in order to be consistent with the
legislative history, parts of §1.6033—
2(9)(5)(iv) of the regulations should be
included in these final regulations.
Therefore, these final regulations
include §1.6033-2(h)(5) that states that
‘“amen’s or women’s organization, a
seminary, a mission society, or a youth
group” is an integrated auxiliary of a
church regardless of whether it meets
the internal support test in to §1.6033—
2(h)(1)(iii). (The tests under §1.6033—
2(h)(1) (i) and (ii) must still be met.)

Comments were received objecting
that Example 4 relating to seminaries
did not describe a realistic set of facts
and, therefore, could lead to confusion.
Accordingly, Example 4 has been
eliminated. Also, the treatment of
seminaries has been clarified by
§1.6033-2(h)(5). We also note that, in
addition to the exception for seminaries,
§1.6033-2(g)(1)(vii) of the regulations
excepts certain schools below college
level that are affiliated with a church or
operated by a religious order from the
filing requirements of section 6033.
Except for a paragraph numbering
change contained in a cross-reference,
§1.6033-2(g)(1)(vii) is unchanged by
these final regulations.

Several commentators have suggested
that expanded definitions of certain
terms used in the internal support test
be included in this Treasury decision.
The final regulations do not incorporate
this suggestion. The IRS and the
Treasury Department intend for these

final regulations to reissue the test
published in Rev. Proc. 86-23 as the
new definition for an integrated
auxiliary of a church. If guidance is
necessary on the application of the
definition to specific cases, that
guidance is more appropriately
provided in non-regulatory form, such
as through private letter rulings or
revenue rulings.

The amendment to § 1.6033-2(g)(5) is
effective with respect to returns filed for
taxable years beginning after December
31, 1969. However, for returns filed for
taxable years beginning after December
31, 1969, but before December 20, 1995,
the exclusively religious test contained
in §1.6033-2(g)(5) prior to its
amendment by these final regulations
may, at the entity’s option, be used as
an alternative to the financial support
test in determining whether an entity is
an integrated auxiliary of a church. The
remainder of the amendments are
effective with respect to returns for
taxable years beginning after December
31, 1969. Therefore, for returns filed for
taxable years beginning after December
20, 1995, the definition of integrated
auxiliary of a church contained in
§1.6033-2(h) will be used in
determining whether an entity is an
integrated auxiliary of a church.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore,a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of this Treasury
decision is Terri Harris, Office of the
Associate Chief Counsel (Employee
Benefits and Exempt Organizations),
IRS. However, personnel from other
offices of the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
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Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority for part 1
continues to read in part as follows:
Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.508-1 is amended by
revising paragraphs(a)(3)(i) introductory
text and (a)(3)(i)(a) to read as follows:

§1.508-1 Notices.

(a) * * *

(3)* * * (i) Paragraphs (a) (1) and (2)
of this section are inapplicable to the
following organizations:

(a) Churches, interchurch
organizations of local units of a church,
conventions or associations of churches,
or integrated auxiliaries of a church. See
§1.6033-2(h) regarding the definition of
integrated auxiliary of a church;

* * * * *

Par. 3. Section 1.6033-2 is amended
as follows:

1. Paragraphs (g)(1)(i) and (g)(vii) are
revised.

2. Paragraph (g)(5) is removed and
reserved.

3. Paragraphs (h) through (j) are
redesignated as paragraphs (i) through
(K).

4. New paragraph (h) is added.

The added and revised provisions
read as follows:

§1.6033-2 Returns by exempt
organizations (taxable years beginning after
December 31, 1969) and returns by certain
nonexempt organizations (taxable years
beginning after December 31, 1980).

* * * * *

* * *

E?_)) * * *

(i) A church, an interchurch
organization of local units of a church,
a convention or association of churches,
or an integrated auxiliary of a church (as
defined in paragraph (h) of this section);
* * * * *

(vii) An educational organization
(below college level) that is described in
section 170(b)(1)(A)(ii), that has a
program of a general academic nature,
and that is affiliated (within the
meaning of paragraph (h)(2) of this
section) with a church or operated by a
religious order.

* * * * *

(h) Integrated auxiliary—(1) In
general. For purposes of this title, the
term integrated auxiliary of a church
means an organization that is—

(i) Described both in sections
501(c)(3) and 509(a) (1), (2), or (3);

(ii) Affiliated with a church or a
convention or association of churches;
and

(iii) Internally supported.

(2) Affiliation. An organization is
affiliated with a church or a convention
or association of churches, for purposes
of paragraph (h)(1)(ii) of this section,
| —

(i) The organization is covered by a
group exemption letter issued under
applicable administrative procedures,
(such as Rev. Proc. 80-27 (1980-1 C.B.
677); See §601.601(a)(2)(ii)(b)), to a
church or a convention or association of
churches;

(if) The organization is operated,
supervised, or controlled by or in
connection with (as defined in
§1.509(a)—4) a church or a convention
or association of churches; or

(iii) Relevant facts and circumstances
show that it is so affiliated.

(3) Facts and circumstances. For
purposes of paragraph (h)(2)(iii) of this
section, relevant facts and
circumstances that indicate an
organization is affiliated with a church
or a convention or association of
churches include the following factors.
However, the absence of one or more of
the following factors does not
necessarily preclude classification of an
organization as being affiliated with a
church or a convention or association of
churches—

(i) The organization’s enabling
instrument (corporate charter, trust
instrument, articles of association,
constitution or similar document) or by-
laws affirm that the organization shares
common religious doctrines, principles,
disciplines, or practices with a church
or a convention or association of
churches;

(i) A church or a convention or
association of churches has the
authority to appoint or remove, or to
control the appointment or removal of,
at least one of the organization’s officers
or directors;

(iii) The corporate name of the
organization indicates an institutional
relationship with a church or a
convention or association of churches;

(iv) The organization reports at least
annually on its financial and general
operations to a church or a convention
or association of churches;

(v) An institutional relationship
between the organization and a church
or a convention or association of
churches is affirmed by the church, or
convention or association of churches,
or a designee thereof; and

(vi) In the event of dissolution, the
organization’s assets are required to be
distributed to a church or a convention
or association of churches, or to an

affiliate thereof within the meaning of
this paragraph (h).

(4) Internal support. An organization
is internally supported, for purposes of
paragraph (h)(1)(iii) of this section,
unless it both—

(i) Offers admissions, goods, services
or facilities for sale, other than on an
incidental basis, to the general public
(except goods, services, or facilities sold
at a nominal charge or for an
insubstantial portion of the cost); and

(ii) Normally receives more than 50
percent of its support from a
combination of governmental sources,
public solicitation of contributions, and
receipts from the sale of admissions,
goods, performance of services, or
furnishing of facilities in activities that
are not unrelated trades or businesses.

(5) Special rule. Men’s and women’s
organizations, seminaries, mission
societies, and youth groups that satisfy
paragraphs (h)(1) (i) and (ii) of this
section are integrated auxiliaries of a
church regardless of whether such an
organization meets the internal support
requirement under paragraph (h)(1)(iii)
of this section.

(6) Effective date. This paragraph (h)
applies for returns filed for taxable years
beginning after December 31, 1969. For
returns filed for taxable years beginning
after December 31, 1969 but beginning
before December 20, 1995, the definition
for the term integrated auxiliary of a
church set forth in §1.6033-2(g)(5) (as
contained in the 26 CFR edition revised
as of April 1, 1995) may be used as an
alternative definition to such term set
forth in this paragraph (h).

(7) Examples of internal support. The
internal support test of this paragraph
(h) is illustrated by the following
examples, in each of which it is
assumed that the organization’s
provision of goods and services does not
constitute an unrelated trade or
business:

Example 1. Organization A is described in
sections 501(c)(3) and 509(a)(2) and is
affiliated (within the meaning of this
paragraph (h)) with a church. Organization A
publishes a weekly newspaper as its only
activity. On an incidental basis, some copies
of Organization A’s publication are sold to
nonmembers of the church with which it is
affiliated. Organization A advertises for
subscriptions at places of worship of the
church. Organization A is internally
supported, regardless of its sources of
financial support, because it does not offer
admissions, goods, services, or facilities for
sale, other than on an incidental basis, to the
general public. Organization A is an
integrated auxiliary.

Example 2. Organization B is a retirement
home described in sections 501(c)(3) and
509(a)(2). Organization B is affiliated (within
the meaning of this paragraph (h)) with a
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church. Admission to Organization B is open
to all members of the community for a fee.
Organization B advertises in publications of
general distribution appealing to the elderly
and maintains its name on non-
denominational listings of available
retirement homes. Therefore, Organization B
offers its services for sale to the general
public on more than an incidental basis.
Organization B receives a cash contribution
of $50,000 annually from the church. Fees
received by Organization B from its residents
total $100,000 annually. Organization B does
not receive any government support or
contributions from the general public. Total
support is $150,000 ($100,000 + $50,000),
and $100,000 of that total is from receipts
from the performance of services (66%2% of
total support). Therefore, Organization B
receives more than 50 percent of its support
from receipts from the performance of
services. Organization B is not internally
supported and is not an integrated auxiliary.
Example 3. Organization C is a hospital
that is described in sections 501(c)(3) and
509(a)(1). Organization C is affiliated (within
the meaning of this paragraph (h)) with a
church. Organization C is open to all persons
in need of hospital care in the community,
although most of Organization C’s patients
are members of the same denomination as the
church with which Organization C is
affiliated. Organization C maintains its name
on hospital listings used by the general
public, and participating doctors are allowed
to admit all patients. Therefore, Organization
C offers its services for sale to the general
public on more than an incidental basis.
Organization C annually receives $250,000 in
support from the church, $1,000,000 in
payments from patients and third party
payors (including Medicare, Medicaid and
other insurers) for patient care, $100,000 in
contributions from the public, $100,000 in
grants from the federal government (other
than Medicare and Medicaid payments) and
$50,000 in investment income. Total support
is $1,500,000 ($250,000 + $1,000,000 +
$100,000 + $100,000 + $50,000), and
$1,200,000 ($1,000,000 + $100,000 +
$100,000) of that total is support from
receipts from the performance of services,
government sources, and public
contributions (80% of total support).
Therefore, Organization C receives more than
50 percent of its support from receipts from
the performance of services, government
sources, and public contributions.
Organization C is not internally supported
and is not an integrated auxiliary.
* * * * *

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: November 27, 1995.

Leslie Samuels,

Assistant Secretary of the Treasury.

[FR Doc. 95-30839 Filed 12—19-95; 8:45 am]

BILLING CODE 4830-01-U

26 CFR Parts 1, 301 and 602
[TD 8632]
RIN 1544-AMO00

Section 482 Cost Sharing Regulations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to qualified cost
sharing arrangements under section 482
of the Internal Revenue Code. These
regulations reflect changes to section
482 made by the Tax Reform Act of
1986, and provide guidance to revenue
agents and taxpayers implementing the
changes.

DATES: These regulations are effective
January 1, 1996.

These regulations are applicable for
taxable years beginning on or after
January 1, 1996.

FOR FURTHER INFORMATION CONTACT: Lisa
Sams of the Office of Associate Chief
Counsel (International), IRS (202) 622—
3840 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545-1364. Responses
to these collections of information are
required to determine whether an
intangible development arrangement is
a qualified cost sharing arrangement and
who are the participants in such
arrangement.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated average annual burden
per recordkeeper is 8 hours. The
estimated average annual burden per
respondent is 0.5 hour.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, T:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Books and records relating to these
collections of information must be
retained as long as their contents may

become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

Section 482 was amended by the Tax
Reform Act of 1986, Public Law 99-514,
100 Stat. 2085, 2561, et. seq. (1986-3
C.B. (Vol. 1) 1, 478). On January 30,
1992, a notice of proposed rulemaking
concerning the section 482 amendment
in the context of cost sharing was
published in the Federal Register
(INTL-0372-88, 57 FR 3571).

Written comments were received with
respect to the notice of proposed
rulemaking, and a public hearing was
held on August 31, 1992. After
consideration of all the comments, the
proposed regulations under section 482
are adopted as revised by this Treasury
decision, and the corresponding
temporary regulations (which contain
the cost sharing regulations as in effect
since 1968) are removed.

Explanation of Provisions
Introduction

The Tax Reform Act of 1986 (the Act)
amended section 482 to require that
consideration for intangible property
transferred in a controlled transaction
be commensurate with the income
attributable to the intangible. The
Conference Committee report to the Act
indicated that in revising section 482,
Congress did not intend to preclude the
use of bona fide research and
development cost sharing arrangements
as an appropriate method of allocating
income attributable to intangibles
among related parties. The Conference
Committee report stated, however, that
in order for cost sharing arrangements to
produce results consistent with the
commensurate-with-income standard,
(a) a cost sharer should be expected to
bear its portion of all research and
development costs, on unsuccessful as
well as successful products, within an
appropriate product area, and the costs
of research and development at all
relevant development stages should be
shared, (b) the allocation of costs
generally should be proportionate to
profit as determined before deduction
for research and development, and (c) to
the extent that one party contributes
funds toward research and development
at a significantly earlier point in time
than another (or is otherwise putting its
funds at risk to a greater extent than the
other) that party should receive an
appropriate return on its investment.
See H.R. Rep. 99-281, 99th Cong., 2d
Sess. (1986) at 11-638.
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The Conference Committee report to
the Act recommended that the IRS
conduct a comprehensive study and
consider whether the regulations under
section 482 (issued in 1968) should be
modified in any respect.

The White Paper

In response to the Conference
Committee’s directive, the IRS and the
Treasury Department issued a study of
intercompany pricing [Notice 88-123
(1988-2 C.B. 458)] on October 18, 1988
(the White Paper). The White Paper
suggested that most bona fide cost
sharing arrangements should have
certain provisions. For example, the
White Paper stated that most product
areas covered by cost sharing
arrangements should be within three-
digit Standard Industrial Classification
codes, that most participants should be
assigned exclusive geographic rights in
developed intangibles (and should
predict benefits and divide costs
accordingly) and that marketing
intangibles should be excluded from
bona fide cost sharing arrangements.

Comments on the White Paper
indicated that, in practice, there was a
great deal of variety in the terms of bona
fide cost sharing arrangements, and that
if the White Paper’s suggestions were
incorporated in regulations, the
regulations would unduly restrict the
availability of cost sharing.

The 1992 Proposed Regulations

The IRS issued proposed cost sharing
regulations on January 30, 1992 (INTL—
0372-88, 57 FR 3571). In general, the
proposed regulations allowed more
flexibility than anticipated by the White
Paper, relying on anti-abuse tests rather
than requiring standard cost sharing
provisions.

The proposed regulations stated that
in order to be qualified, a cost sharing
arrangement had to meet the following
five requirements: (1) the arrangement
had to have two or more eligible
participants, (2) the arrangement had to
be recorded in writing
contemporaneously with the formation
of the cost sharing arrangement, (3) the
eligible participants had to share the
costs and risks of intangible
development in return for a specified
interest in any intangible produced, (4)
the arrangement had to reflect a
reasonable effort by each eligible
participant to share costs and risks in
proportion to anticipated benefits from
using developed intangibles, and (5) the
arrangement had to meet certain
administrative requirements. The key
requirements were that participants had
to be eligible and that costs and risks
had to be proportionate to benefits.

Under the proposed regulations, only
a controlled taxpayer that would use
developed intangibles in the active
conduct of its trade or business was
eligible to participate in a cost sharing
arrangement. This requirement was
considered necessary to ensure that
controlled foreign entities were not
established simply to participate in cost
sharing arrangements without
performing any other meaningful
function, and to ensure that each
participant’s share of anticipated
benefits was measurable.

The proposed regulations allowed
costs to be divided based on any
measurement that would reasonably
predict cost sharing benefits (e.g.,
anticipated units of production or
anticipated sales). However, the basis
for measuring anticipated benefits and
dividing costs was checked by a cost-to-
operating-income ratio. The method for
dividing costs was presumed to be
unreasonable if a U.S. participant’s ratio
of shared costs to operating income
attributable to developed intangibles
was grossly disproportionate to the cost-
to-operating-income ratio of the other
participants.

If a U.S. participant’s cost-to-
operating-income ratio was not grossly
disproportionate, a section 482
allocation could still be made under
three circumstances: (a) if the cost-to-
operating-income ratio was
disproportionate (allocation of costs), (b)
if the pool of costs shared was too broad
or too narrow, so that the U.S.
participant was paying for research that
it would not use (allocation of costs), or
(c) if the cost-to-operating-income ratio
was substantially disproportionate, such
that a transfer of an intangible could be
deemed to have occurred (allocation of
income).

Under the proposed regulations, the
IRS could also make an allocation of
income to reflect a buy-in or buy-out
event, that is, a transfer of an intangible
that could occur, for example, when a
participant joined or left a cost sharing
arrangement.

Comments on the 1992 Proposed
Regulations

The 1992 proposed cost sharing
regulations were generally well
received. However, there were five areas
of particular concern to commenters.
The first was the mechanical use of cost-
to-operating-income ratios as a standard
for measuring the reasonableness of an
effort to share costs in proportion to
anticipated benefits. Commenters noted
that operating income attributable to
developed intangibles was difficult to
measure, and that other bases for
measuring benefits might produce more

reliable results. Commenters also
believed that the ratios might be
overused, leading to adjustments to
costs in every year, and to many deemed
transfers of intangibles. In addition,
commenters stated that the ratios did
not provide any certainty that a cost
sharing arrangement would not be
disregarded, since a ‘““grossly
disproportionate” ratio was not
numerically defined.

The second area of concern was the
eligible participant requirement.
Commenters argued that separate
research entities (with no separate
active trade or business) should be
allowed to participate in cost sharing
arrangements, as should marketing
affiliates. Commenters also argued that
transfers of intangibles to unrelated
entities should not disqualify a
participant, and that foreign-to-foreign
transfers should not necessarily be
monitored. Some comments also stated
that controlled entities should be able to
participate even if their cost sharing
payments would be characterized
differently for purposes of foreign law.

The third area of concern was the
regulations’ requirement that every
participant be able to benefit from every
intangible developed under a cost
sharing arrangement. Commenters
stated that the regulations should allow
both single-product cost sharing
arrangements and umbrella cost sharing
arrangements (i.e., cost sharing
arrangements under which a broad
category of a controlled group’s research
and development would be covered).

The fourth area of concern was the
buy-in and buy-out rules. There were
some suggestions for clarifying and
simplifying the rules. For example,
comments urged that the regulations
provide that one participant’s
abandonment of its rights would not
necessarily confer benefits on the other
participants, and that a new participant
need not always make a buy-in payment
when joining a cost sharing
arrangement. Suggestions for
simplifying the rules generally consisted
of proposed safe harbors for valuing
intangibles.

The final general area of concern was
the administrative requirements. Several
commenters suggested that annual
adjustments to the method used to share
costs should not be required.
Commenters also suggested that
taxpayers not be required to attach their
cost sharing arrangements to their
returns, and that the time period for
producing records be increased.

In addition to these general areas of
concern, commenters noted that there
should be more guidance about when
the IRS would deem a cost sharing
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arrangement to exist. Commenters also
argued that existing cost sharing
arrangements should be grandfathered,
or that there should be a longer
transition period. Commenters
suggested that financial accounting
rules be used to calculate costs to be
shared, and that the IRS address the
impact of currency fluctuations on the
cost-to-operating-income ratios. Finally,
commenters asked that the regulations
clarify that a cost sharing arrangement
would not be deemed to create a
partnership or a U.S. trade or business.

The Final Regulations

Without fundamentally altering the
policies of the 1992 proposed
regulations, the final regulations reflect
numerous modifications in response to
the comments described above. They
also reflect the approach of the final
section 482 regulations relating to
transfers of tangible and intangible
property.

Section 1.482—7(a)(1) defines a cost
sharing arrangement as an agreement for
sharing costs in proportion to
reasonably anticipated benefits from the
individual exploitation of interests in
the intangibles that are developed. In
order to claim the benefits of the safe
harbor, a taxpayer must also satisfy
certain formal requirements
(enumerated in §1.482-7(b)). The
district director may apply the cost
sharing rules to any arrangement that in
substance constitutes a cost sharing
arrangement, notwithstanding any
failure to satisfy particular requirements
of the safe harbor. It is further provided
that a qualified cost sharing
arrangement, or an arrangement treated
in substance as such, will not be treated
as a partnership. (A corresponding
provision is added to §301.7701-3
pertaining to the definition of a
partnership.) Neither will a foreign
participant be treated as engaged in a
trade or business within the United
States solely by virtue of its
participation in such an arrangement.

Section 1.482-7(a)(2) restates the
general rule of cost sharing in a manner
intended to emphasize its limitation on
allocations: no section 482 allocation
will be made with respect to a qualified
cost sharing arrangement, except to
make each controlled participant’s share
of the intangible development costs
equal to its share of reasonably
anticipated benefits.

Section 1.482-7(b) contains the
requirements for a qualified cost sharing
arrangement. This provision
substantially tracks the proposed
regulations. A modification was made in
the second requirement which now
directs that the arrangement provide a

method to calculate each controlled
participant’s share of intangible
development costs, based on factors that
can reasonably be expected to reflect
anticipated benefits. The new standard
is intended to ensure that cost sharing
arrangements will not be disregarded by
the IRS as long as the factors upon
which an estimate of benefits was based
were reasonable, even if the estimate
proved to be inaccurate.

Section 1.482-7(b)(4) requires that a
cost sharing arrangement be set forth in
writing and contain a number of
specified provisions, including the
interest that each controlled participant
will receive in any intangibles
developed pursuant to the arrangement.
The intangibles developed under a cost
sharing arrangement are referred to as
the *‘covered intangibles.” It is possible
that the research activity undertaken
may result in development of intangible
property that was not foreseen at the
inception of the cost sharing
arrangement; any such property is also
included within the definition of the
term covered intangibles. The
prescriptive rules in relation to the
scope of the intangible development
area under the proposed regulations are
eliminated in favor of a flexible
definition that encompasses any
research and development actually
undertaken under the cost sharing
arrangement.

Section 1.482-7(c) provides rules for
being a participant in a qualified cost
sharing arrangement. Unlike the
proposed regulations, the final
regulations permit participation by
unrelated persons, which are referred to
as “‘uncontrolled participants.”
Controlled taxpayers may be
participants, referred to as ‘“‘controlled
participants,” if they satisfy the
conditions set forth in these rules. These
qualification rules replace the proposed
regulations’ concept of “eligible
participant.” The tax treatment of
controlled taxpayers that do not qualify
as controlled participants provided in
§1.482-7(c)(4) essentially tracks the
treatment provided for ineligible
participants under the proposed
regulations.

The requirements for being a
controlled participant are basically the
same as in the proposed regulations. In
particular, a controlled participant must
use or reasonably expect to use covered
intangibles in the active conduct of a
trade or business. Thus, an entity that
chiefly provides services (e.g., as a
contract researcher) may not be a
controlled participant. These provisions
are necessary for the reason that they are
necessary to the proposed regulations:
to prevent foreign controlled entities

from being established simply to
participate in cost sharing arrangements.
In accordance with §1.482—7(c)(4)
mentioned above, service entities (such
as contract researchers) may furnish
research and development services to
the members of a qualified cost sharing
arrangement, with the appropriate
consideration for such assistance in the
research and development undertaken
in the intangible development area
being governed by the rules in §1.482-
4(f)(3)(iii) (Allocations with respect to
assistance provided to the owner). In the
case of a controlled research entity, the
appropriate arm’s length compensation
would generally be determined under
the principles of § 1.482-2(b)
(Performance of services for another).
Each controlled participant would be
deemed to incur as part of its intangible
development costs a share of such
compensation equal to its share of
reasonably anticipated benefits.

As under the proposed regulations,
the activity of another person may be
attributed to a controlled taxpayer for
purposes of meeting the active conduct
requirement. However, modified
language is adopted to be more precise
concerning the intended requirements
for attribution. These requirements were
phrased in the proposed regulations as
bearing the risk and receiving the
benefits of the attributed activity. Under
the final regulations, the attribution will
be made only in cases in which the
controlled taxpayer exercises substantial
managerial and operational control over
the attributed activities.

As under the proposed regulations, a
principal purpose to use cost sharing to
accomplish a transfer or license of
covered intangibles to uncontrolled or
controlled taxpayers will defeat
satisfaction of the active conduct
requirement. However, a principal
purpose will not be implied where there
are legitimate business reasons for
subsequently licensing covered
intangibles.

The subgroup rules of the proposed
regulations are eliminated. Their major
purpose is accomplished by a simpler
provision (see the discussion of § 1.482—
7(h)). In addition, the final regulations
treat all members of a consolidated
group as a single participant.

Section 1.482-7(d) defines intangible
development costs as operating
expenses other than depreciation and
amortization expense, plus an arm’s
length charge for tangible property made
available to the cost sharing
arrangement. Costs to be shared include
all costs relating to the intangible
development area, which, as noted,
comprises any research actually
undertaken under the cost sharing
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arrangement. As under the proposed
regulations, the district director may
adjust the pool of costs shared in order
to properly reflect costs that relate to the
intangible development area.

Section 1.482-7(e) defines anticipated
benefits as additional income generated
or costs saved by the use of covered
intangibles. The pool of benefits may
also be adjusted in order to properly
reflect benefits that relate to the
intangible development area.

Section 1.482—7(f) governs cost
allocations by the district director in
order to make a controlled participant’s
share of costs equal to its share of
reasonably anticipated benefits.
Anticipated benefits of uncontrolled
participants will be excluded from
anticipated benefits in calculating the
benefits shares of controlled
participants. A share of reasonably
anticipated benefits will be determined
using the most reliable estimate of
benefits. This rule echoes the best
method rule for determining the most
reliable measure of an arm’s length
result under § 1.482-1(c).

The reliability of an estimate of
benefits principally depends on two
factors: the reliability of the basis for
measuring benefits used and the
reliability of the projections used. The
cost-to-operating-income ratio used in
the proposed regulations to check the
reasonableness of an effort to share costs
in proportion to anticipated benefits has
not been included in the final
regulations. Rather, the final regulations
provide that an allocation of costs or
income may be made if the taxpayer did
not use the most reliable estimate of
benefits, which depends on the facts
and circumstances of each case.

Section 1.482-7(f)(3)(ii) provides that
in estimating a controlled participant’s
share of benefits, the most reliable basis
for measuring anticipated benefits must
be used, taking into account the factors
set forth in 8 1.482-1(c)(2)(ii). The
measurement basis used must be
consistent for all controlled
participants. The regulations provide
that benefits may be measured directly
or indirectly. In addition, regardless of
whether a direct or indirect basis of
measurement is employed, it may be
necessary to make adjustments to
account for material differences in the
activities that controlled participants
perform in connection with exploitation
of covered intangibles, such as between
wholesale and retail distribution.

Section 1.482—7(f)(3)(iii) describes the
scope of various indirect bases for
measuring benefits, such as units, sales,
and operating profit. Indirect bases
other than those enumerated may be

employed as long as they bear a
relationship to benefits.

Section 1.482-7(f)(3)(iv) discusses
projections used to estimate benefits.
Projections required for this purpose
generally include a determination of the
time period between the inception of
the research and development and the
receipt of benefits, a projection of the
time over which benefits will be
received, and a projection of the benefits
anticipated for each year in which it is
anticipated that the intangible will
generate benefits. However, the
regulations note that in certain
circumstances, current annual benefit
shares may be used in lieu of
projections.

Section 1.482-7(f)(3)(iv)(B) states that
a significant divergence between
projected and actual benefit shares may
indicate that the projections were not
reliable. A significant divergence is
defined as divergence in excess of 20%
between projected and actual benefit
shares. If there is a significant
divergence, which is not due to an
unforeseeable event, then the district
director may use actual benefits as the
most reliable basis for measuring
benefits. Conversely, no allocation will
be made based on a divergence that is
not considered significant as long as the
estimate is made using the most reliable
basis for measuring benefits.

For purposes of the 20% test, all non-
U.S. controlled participants are treated
as a single controlled participant in
order that a divergence by a foreign
controlled participant with a very small
share of the total costs will not
necessarily trigger an allocation (section
1.482-7(f)(3)(iv)(D), Example 8,
illustrates this rule). Section 1.482—
7(f)(3)(iv)(B) and (C) notes that
adjustments among foreign controlled
participants will only be made if the
adjustment will have a substantial U.S.
tax impact, for example, under subpart
F.

Section 1.482-7(f)(4) states that cost
allocations must be reflected for tax
purposes in the year in which costs
were incurred. This reflects a change
from the rule in the 1992 proposed
regulations, which stated that cost
allocations would be included in
income in the taxable year under
review, even if the costs to be allocated
were incurred in a prior taxable year.
The purpose of the change was to match
up cost adjustments with the year to
which they relate in accordance with
the clear reflection of income principle
of section 482.

Section 1.482-7(g) provides buy-in
and buy-out rules that are similar to the
rules in the proposed regulations.
However, some of the clarifications

suggested by commenters have been
incorporated in these rules. A
“substantially disproportionate’ cost-to-
operating-income ratio will no longer
trigger an adjustment to income under
these rules. However, if, after any cost
allocations authorized by §1.482—
7(a)(2), the economic substance of the
arrangement is inconsistent with the
terms of the arrangement over a period
of years (for example, through a
consistent pattern of one controlled
participant bearing an inappropriately
high or low share of the cost of
intangible development), then the
district director may impute an
agreement consistent with the course of
conduct. In that case, one or more of the
participants would be deemed to own a
greater interest in covered intangibles
than provided under the arrangement,
and must receive buy-in payments from
the other participants.

The rules do not provide safe harbor
methods for valuing intangibles, but rely
on the intangible valuation rules of
8§1.482-1 and 1.482-4 through 1.482—
6. To the extent some participants
furnish a disproportionately greater
amount of existing intangibles to the
arrangement, they must be compensated
by royalties by the participants who
furnish a disproportionately lesser
amount of existing intangibles to the
arrangement. Buy-in payments owed are
netted against payments owing, and
only the net payment is treated as a
royalty. No implication is intended that
netting of cross royalties is permissible
outside of the qualified cost sharing safe
harbor rules.

Section 1.482—7(h) provides rules
regarding the character of payments
made pursuant to a qualified cost
sharing arrangement. Cost sharing
payments received are generally treated
as reductions of research and
development expense. A net approach is
applied to foster simplicity and
generally preserve the character of items
actually incurred by a participant to the
extent not reimbursed. In addition, for
purposes of the research credit
determined under section 41, cost
sharing payments among controlled
participants will be treated as provided
for intra-group transactions in §1.41—
8(e). Finally, any payment that in
substance constitutes a cost sharing
payment will be treated as such,
regardless of its characterization under
foreign law. This rule is intended to
enable foreign entities to participate in
cost sharing arrangements with U.S.
controlled participants even if foreign
law does not recognize cost sharing.
This rule obviated the main reason for
the subgroup rules which, as noted,
have accordingly been eliminated.
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Section 1.482-7(i) requires that
controlled participants must use a
consistent accounting method for
measuring costs and benefits, and must
translate foreign currencies on a
consistent basis. To the extent that the
accounting method materially differs
from U.S. generally accepted accounting
principles, any such material
differences must be documented, as
provided in 8§ 1.482-7(j)(2)(iv).

Section 1.482-7(j) provides simplified
recordkeeping and reporting
requirements. It is anticipated that many
of the background documents necessary
for purposes of this section will be kept
pursuant to section 6662(e) and the
regulations thereunder.

Section 1.482—7(Kk) provides that this
regulation is effective for taxable years
beginning on or after January 1, 1996.

Section 1.482—7(1) allows a one-year
transition period for taxpayers to
conform their cost sharing arrangements
with the requirements of the final
regulations. A longer period was not
considered necessary, given the
increased flexibility and the reduced
number of administrative requirements
of the final regulations.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Lisa Sams, Office of
Associate Chief Counsel (International),
IRS. However, other personnel from the
IRS and Treasury Department
participated in their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1, 301 and
602 are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority for part 1
is amended by adding an entry for
section 1.482-7 to read as follows:

Authority: 26 U.S.C. 7805. * * *

Section 1.482-7 is also issued under
26 U.S.C.482. * * *

Par. 2. Section 1.482-0 is amended
by:

1. Removing the entry for §1.482-7T.

2. Adding the entry for § 1.482-7 to
read as follows:

§1.482-0 Outline of regulations under 482.

* * * * *

§1.482-7 Sharing of costs.

(a) In general.

(1) Scope and application of the rules in
this section.

(2) Limitation on allocations.

(3) Cross references.

(b) Qualified cost sharing arrangement.

(c) Participant.

(1) In general.

(2) Active conduct of a trade or business.

(i) Trade or business.

(ii) Active conduct.

(iii) Examples.

(3) Use of covered intangibles in the active
conduct of a trade or business.

(i) In general.

(ii) Example.

(4) Treatment of a controlled taxpayer that
is not a controlled participant.

(i) In general.

(ii) Example.

(5) Treatment of consolidated group.

(d(d) Costs.

(1) Intangible development costs.

(2) Examples.

(e) Anticipated benefits.

(1) Benefits.

(2) Reasonably anticipated benefits.

(f) Cost allocations.

(1) In general.

(2) Share of intangible development costs.

(i) In general.

(ii) Example.

(3) Share of reasonably anticipated
benefits.

(i) In general.

(ii) Measure of benefits.

(iii) Indirect bases for measuring
anticipated benefits.

(A) Units used, produced or sold.

(B) Sales.

(C) Operating profit.

(D) Other bases for measuring anticipated
benefits.

(E) Examples.

(iv) Projections used to estimate
anticipated benefits.

(A) In general.

(B) Unreliable projections.

(C) Foreign-to-foreign adjustments.

(D) Examples.

(4) Timing of allocations.

(9) Allocations of income, deductions or
other tax items to reflect transfers of
intangibles (buy-in).

(1) In general.

(2) Pre-existing intangibles.

(3) New controlled participant.

(4) Controlled participant relinquishes
interests.

(5) Conduct inconsistent with the terms of
a cost sharing arrangement.

(6)Failure to assign interests under a
qualified cost sharing arrangement.

(7) Form of consideration.

(i) Lump sum payments.

(i) Installment payments.

(iii) Royalties.

(8) Examples.e

(h) Character of payments made pursuant
to a qualified cost sharing arrangement.

(1) In general.

(2) Examples.

(i) Accounting requirements.

(1) Administrative requirements.

(1) In general.

(2) Documentation.

(3) Reporting requirements.

(k) Effective date.

(I) Transition rule.

* * * * *

Par. 3. Section 1.482-7 is added to
read as follows:

§1.482-7 Sharing of costs.

(a) In general—(1) Scope and
application of the rules in this section.
A cost sharing arrangement is an
agreement under which the parties agree
to share the costs of development of one
or more intangibles in proportion to
their shares of reasonably anticipated
benefits from their individual
exploitation of the interests in the
intangibles assigned to them under the
arrangement. A taxpayer may claim that
a cost sharing arrangement is a qualified
cost sharing arrangement only if the
agreement meets the requirements of
paragraph (b) of this section. Consistent
with the rules of § 1.482-1(d)(3)(ii)(B)
(Identifying contractual terms), the
district director may apply the rules of
this section to any arrangement that in
substance constitutes a cost sharing
arrangement, notwithstanding a failure
to comply with any requirement of this
section. A qualified cost sharing
arrangement, or an arrangement to
which the district director applies the
rules of this section, will not be treated
as a partnership to which the rules of
subchapter K apply. See §301.7701-3(e)
of this chapter. Furthermore, a
participant that is a foreign corporation
or nonresident alien individual will not
be treated as engaged in trade or
business within the United States solely
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by reason of its participation in such an
arrangement. See generally 8 1.864-2(a).

(2) Limitation on allocations. The
district director shall not make
allocations with respect to a qualified
cost sharing arrangement except to the
extent necessary to make each
controlled participant’s share of the
costs (as determined under paragraph
(d) of this section) of intangible
development under the qualified cost
sharing arrangement equal to its share of
reasonably anticipated benefits
attributable to such development, under
the rules of this section. If a controlled
taxpayer acquires an interest in
intangible property from another
controlled taxpayer (other than in
consideration for bearing a share of the
costs of the intangible’s development),
then the district director may make
appropriate allocations to reflect an
arm’s length consideration for the
acquisition of the interest in such
intangible under the rules of §§1.482—
1 and 1.482-4 through 1.482-6. See
paragraph (g) of this section. An interest
in an intangible includes any
commercially transferable interest, the
benefits of which are susceptible of
valuation. See § 1.482—-4(b) for the
definition of an intangible.

(3) Cross references. Paragraph (c) of
this section defines participant.
Paragraph (d) of this section defines the
costs of intangible development.
Paragraph (e) of this section defines the
anticipated benefits of intangible
development. Paragraph (f) of this
section provides rules governing cost
allocations. Paragraph (g) of this section
provides rules governing transfers of
intangibles other than in consideration
for bearing a share of the costs of the
intangible’s development. Rules
governing the character of payments
made pursuant to a qualified cost
sharing arrangement are provided in
paragraph (h) of this section. Paragraph
(i) of this section provides accounting
requirements. Paragraph (j) of this
section provides administrative
requirements. Paragraph (k) of this
section provides an effective date.
Paragraph (I) provides a transition rule.

(b) Qualified cost sharing
arrangement. A qualified cost sharing
arrangement must—

(1) Include two or more participants;

(2) Provide a method to calculate each
controlled participant’s share of
intangible development costs, based on
factors that can reasonably be expected
to reflect that participant’s share of
anticipated benefits;

(3) Provide for adjustment to the
controlled participants’ shares of
intangible development costs to account
for changes in economic conditions, the

business operations and practices of the
participants, and the ongoing
development of intangibles under the
arrangement; and

(4) Be recorded in a document that is
contemporaneous with the formation
(and any revision) of the cost sharing
arrangement and that includes—

(i) A list of the arrangement’s
participants, and any other member of
the controlled group that will benefit
from the use of intangibles developed
under the cost sharing arrangement;

(if) The information described in
paragraphs (b)(2) and (b)(3) of this
section;

(iii) A description of the scope of the
research and development to be
undertaken, including the intangible or
class of intangibles intended to be
developed;

(iv) A description of each
participant’s interest in any covered
intangibles. A covered intangible is any
intangible property that is developed as
a result of the research and development
undertaken under the cost sharing
arrangement (intangible development
area);

(v) The duration of the arrangement;
and

(vi) The conditions under which the
arrangement may be modified or
terminated and the consequences of
such modification or termination, such
as the interest that each participant will
receive in any covered intangibles.

(c) Participant—(1) In general. For
purposes of this section, a participant is
a controlled taxpayer that meets the
requirements of this paragraph (c)(1)
(controlled participant) or an
uncontrolled taxpayer that is a party to
the cost sharing arrangement
(uncontrolled participant). See §1.482—
1(i)(5) for the definitions of controlled
and uncontrolled taxpayers. A
controlled taxpayer may be a controlled
participant only if it—

(i) Uses or reasonably expects to use
covered intangibles in the active
conduct of a trade or business, under
the rules of paragraphs (c)(2) and (c)(3)
of this section;

(ii) Substantially complies with the
accounting requirements described in
paragraph (i) of this section; and

(iii) Substantially complies with the
administrative requirements described
in paragraph (j) of this section.

(2) Active conduct of a trade or
business—(i) Trade or business. The
rules of §1.367(a)—-2T(b)(2) apply in
determining whether the activities of a
controlled taxpayer constitute a trade or
business. For this purpose, the term
controlled taxpayer must be substituted
for the term foreign corporation.

(ii) Active conduct. In general, a
controlled taxpayer actively conducts a
trade or business only if it carries out
substantial managerial and operational
activities. For purposes only of this
paragraph (c)(2), activities carried out
on behalf of a controlled taxpayer by
another person may be attributed to the
controlled taxpayer, but only if the
controlled taxpayer exercises substantial
managerial and operational control over
those activities.

(iii) Examples. The following
examples illustrate this paragraph (c)(2):

Example 1. Foreign Parent (FP) enters into
a cost sharing arrangement with its U.S.
Subsidiary (USS) to develop a cheaper
process for manufacturing widgets. USS is to
receive the right to exploit the intangible to
make widgets in North America, and FP is to
receive the right to exploit the intangible to
make widgets in the rest of the world.
However, USS does not manufacture widgets;
rather, USS acts as a distributor for FP’s
widgets in North America. Because USS is
simply a distributor of FP’s widgets, USS
does not use or reasonably expect to use the
manufacturing intangible in the active
conduct of its trade or business, and thus
USS is not a controlled participant.

Example 2. The facts are the same as in
Example 1, except that USS contracts to have
widgets it sells in North America made by a
related manufacturer (that is not a controlled
participant) using USS’ cheaper
manufacturing process. USS purchases all
the manufacturing inputs, retains ownership
of the work in process as well as the finished
product, and bears the risk of loss at all times
in connection with the operation. USS
compensates the manufacturer for the
manufacturing functions it performs and
receives substantially all of the intangible
value attributable to the cheaper
manufacturing process. USS exercises
substantial managerial and operational
control over the manufacturer to ensure
USS’s requirements are satisfied concerning
the timing, quantity, and quality of the
widgets produced. USS uses the
manufacturing intangible in the active
conduct of its trade or business, and thus
USS is a controlled participant.

(3) Use of covered intangibles in the
active conduct of a trade or business—
(i) In general. A covered intangible will
not be considered to be used, nor will
the controlled taxpayer be considered to
reasonably expect to use it, in the active
conduct of the controlled taxpayer’s
trade or business if a principal purpose
for participating in the arrangement is to
obtain the intangible for transfer or
license to a controlled or uncontrolled
taxpayer.

(ii) Example. The following example
illustrates the absence of such a
principal purpose:

Example. Controlled corporations A, B,
and C enter into a qualified cost sharing
arrangement for the purpose of developing a
new technology. Costs are shared equally
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among the three controlled taxpayers. A, B,
and C have the exclusive rights to
manufacture and sell products based on the
new technology in North America, South
America, and Europe, respectively. When the
new technology is developed, C expects to
use it to manufacture and sell products in
most of Europe. However, for sound business
reasons, C expects to license to an unrelated
manufacturer the right to use the new
technology to manufacture and sell products
within a particular European country owing
to its relative remoteness and small size. In
these circumstances, C has not entered into
the arrangement with a principal purpose of
obtaining covered intangibles for transfer or
license to controlled or uncontrolled
taxpayers, because the purpose of licensing
the technology to the unrelated manufacturer
is relatively insignificant in comparison to
the overall purpose of exploiting the
European market.

(4) Treatment of a controlled taxpayer
that is not a controlled participant—(i)
In general. If a controlled taxpayer that
is not a controlled participant (within
the meaning of this paragraph (c))
provides assistance in relation to the
research and development undertaken
in the intangible development area, it
must receive consideration from the
controlled participants under the rules
of §1.482—4(f)(3)(iii) (Allocations with
respect to assistance provided to the
owner). For purposes of paragraph (d) of
this section, such consideration is
treated as an operating expense and
each controlled participant must be
treated as incurring a share of such
consideration equal to its share of
reasonably anticipated benefits (as
defined in paragraph (f)(3) of this
section).

(ii) Example. The following example
illustrates this paragraph (c)(4):

Example. (i) U.S. Parent (USP), one foreign
subsidiary (FS), and a second foreign
subsidiary constituting the group’s research
arm (R+D) enter into a cost sharing agreement
to develop manufacturing intangibles for a
new product line A. USP and FS are assigned
the exclusive rights to exploit the intangibles
respectively in the United States and Europe,
where each presently manufactures and sells
various existing product lines. R+D, whose
activity consists solely in carrying out
research for the group, is assigned the rights
to exploit the new technology in Asia, where
no group member presently operates, but
which is reliably projected to be a major
market for product A. R+D will license the
Asian rights to an unrelated third party. It is
reliably projected that the shares of
reasonably anticipated benefits of USP and
FS (i.e., not taking R+D into account) will be
66 %3% and 33 ¥/3%, respectively. The
parties’ agreement provides that USP and FS
will reimburse 40% and 20%, respectively,
of the intangible development costs incurred
by R+D with respect to the new intangible.

(i) R+D does not qualify as a controlled
participant within the meaning of paragraph
(c) of this section. Therefore, R+D is treated

as a service provider for purposes of this
section and must receive arm’s length
consideration for the assistance it is deemed
to provide to USP and FS, under the rules of
§1.482-4(f)(3)(iii). Such consideration must
be treated as intangible development costs
incurred by USP and FS in proportion to
their shares of reasonably anticipated
benefits (i.e., 66 %3% and 33 3%,
respectively). R+D will not be considered to
bear any share of the intangible development
costs under the arrangement.

(iii) The Asian rights nominally assigned to
R+D under the agreement must be treated as
being held by USP and FS in accordance
with their shares of the intangible
development costs (i.e., 66 3% and 33 ¥3%,
respectively). See paragraph (g)(6) of this
section. Thus, since under the cost sharing
agreement the Asian rights are owned by
R+D, the district director may make
allocations to reflect an arm’s length
consideration owed by R+D to USP and FS
for these rights under the rules of §§1.482—
1 and 1.482-4 through 1.482-6.

(5) Treatment of consolidated group.
For purposes of this section, all
members of the same affiliated group
(within the meaning of section 1504(a))
that join in the filing of a consolidated
return for the taxable year under section
1501 shall be treated as one taxpayer.

(d) Costs—(1) Intangible development
costs. For purposes of this section, a
controlled participant’s costs of
developing intangibles for a taxable year
mean all of the costs incurred by that
participant related to the intangible
development area, plus all of the cost
sharing payments it makes to other
controlled and uncontrolled
participants, minus all of the cost
sharing payments it receives from other
controlled and uncontrolled
participants. Costs incurred related to
the intangible development area consist
of the following items: operating
expenses as defined in § 1.482-5(d)(3),
other than depreciation or amortization
expense, plus (to the extent not
included in such operating expenses, as
defined in §1.482-5(d)(3)) the charge
for the use of any tangible property
made available to the qualified cost
sharing arrangement. If tangible
property is made available to the
qualified cost sharing arrangement by a
controlled participant, the
determination of the appropriate charge
will be governed by the rules of § 1.482—
2(c) (Use of tangible property).
Intangible development costs do not
include the consideration for the use of
any intangible property made available
to the qualified cost sharing
arrangement. See paragraph (g)(2) of this
section. If a particular cost contributes
to the intangible development area and
other areas or other business activities,
the cost must be allocated between the
intangible development area and the

other areas or business activities on a
reasonable basis. In such a case, it is
necessary to estimate the total benefits
attributable to the cost incurred. The
share of such cost allocated to the
intangible development area must
correspond to covered intangibles’ share
of the total benefits. Costs that do not
contribute to the intangible
development area are not taken into
account.

(2) Examples. The following examples
illustrate this paragraph (d):

Example 1. Foreign Parent (FP) and U.S.
Subsidiary (USS) enter into a qualified cost
sharing arrangement to develop a better
mousetrap. USS and FP share the costs of
FP’s research and development facility that
will be exclusively dedicated to this research,
the salaries of the researchers, and reasonable
overhead costs attributable to the project.
They also share the cost of a conference
facility that is at the disposal of the senior
executive management of each company but
does not contribute to the research and
development activities in any measurable
way. In this case, the cost of the conference
facility must be excluded from the amount of
intangible development costs.

Example 2. U.S. Parent (USP) and Foreign
Subsidiary (FS) enter into a qualified cost
sharing arrangement to develop a new
device. USP and FS share the costs of a
research and development facility, the
salaries of researchers, and reasonable
overhead costs attributable to the project.
USP also incurs costs related to field testing
of the device, but does not include them in
the amount of intangible development costs
of the cost sharing arrangement. The district
director may determine that the field testing
costs are intangible development costs that
must be shared.

(e) Anticipated benefits—(1) Benefits.
Benefits are additional income
generated or costs saved by the use of
covered intangibles.

(2) Reasonably anticipated benefits.
For purposes of this section, a
controlled participant’s reasonably
anticipated benefits are the aggregate
benefits that it reasonably anticipates
that it will derive from covered
intangibles.

(f) Cost allocations—(1) In general.
For purposes of determining whether a
cost allocation authorized by paragraph
(2)(2) of this section is appropriate for a
taxable year, a controlled participant’s
share of intangible development costs
for the taxable year under a qualified
cost sharing arrangement must be
compared to its share of reasonably
anticipated benefits under the
arrangement. A controlled participant’s
share of intangible development costs is
determined under paragraph (f)(2) of
this section. A controlled participant’s
share of reasonably anticipated benefits
under the arrangement is determined
under paragraph (f)(3) of this section. In
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determining whether benefits were
reasonably anticipated, it may be
appropriate to compare actual benefits
to anticipated benefits, as described in
paragraph (f)(3)(iv) of this section.

(2) Share of intangible development
costs—(i) In general. A controlled
participant’s share of intangible
development costs for a taxable year is
equal to its intangible development
costs for the taxable year (as defined in
paragraph (d) of this section), divided
by the sum of the intangible
development costs for the taxable year
(as defined in paragraph (d) of this
section) of all the controlled
participants.

(ii) Example. The following example
illustrates this paragraph (f)(2):

Example. (i) U.S. Parent (USP), Foreign
Subsidiary (FS), and Unrelated Third Party
(UTP) enter into a cost sharing arrangement
to develop new audio technology. In the first
year of the arrangement, the controlled
participants incur $2,250,000 in the
intangible development area, all of which is
incurred directly by USP. In the first year,
UTP makes a $250,000 cost sharing payment
to USP, and FS makes a $800,000 cost
sharing payment to USP, under the terms of
the arrangement. For that year, the intangible
development costs borne by USP are
$1,200,000 (its $2,250,000 intangible
development costs directly incurred, minus
the cost sharing payments it receives of
$250,000 from UTP and $800,000 from FS);
the intangible development costs borne by FS
are $800,000 (its cost sharing payment); and
the intangible development costs borne by all
of the controlled participants are $2,000,000
(the sum of the intangible development costs
borne by USP and FS of $1,200,000 and
$800,000, respectively). Thus, for the first
year, USP’s share of intangible development
costs is 60% ($1,200,000 divided by
$2,000,000), and FS’s share of intangible
development costs is 40% ($800,000 divided
by $2,000,000).

(ii) For purposes of determining whether a
cost allocation authorized by paragraph
§1.482—7(a)(2) is appropriate for the first
year, the district director must compare
USP’s and FS’s shares of intangible
development costs for that year to their
shares of reasonably anticipated benefits. See
paragraph (f)(3) of this section.

(3) Share of reasonably anticipated
benefits—(i) In general. A controlled
participant’s share of reasonably
anticipated benefits under a qualified
cost sharing arrangement is equal to its
reasonably anticipated benefits (as
defined in paragraph (e)(2) of this
section), divided by the sum of the
reasonably anticipated benefits (as
defined in paragraph (e)(2) of this
section) of all the controlled
participants. The anticipated benefits of
an uncontrolled participant will not be
included for purposes of determining
each controlled participant’s share of
anticipated benefits. A controlled

participant’s share of reasonably
anticipated benefits will be determined
using the most reliable estimate of
reasonably anticipated benefits. In
determining which of two or more
available estimates is most reliable, the
quality of the data and assumptions
used in the analysis must be taken into
account, consistent with §1.482—
1(c)(2)(ii) (Data and assumptions). Thus,
the reliability of an estimate will
depend largely on the completeness and
accuracy of the data, the soundness of
the assumptions, and the relative effects
of particular deficiencies in data or
assumptions on different estimates. If
two estimates are equally reliable, no
adjustment should be made based on
differences in the results. The following
factors will be particularly relevant in
determining the reliability of an
estimate of anticipated benefits—

(A) The reliability of the basis used
for measuring benefits, as described in
paragraph (f)(3)(ii) of this section; and

(B) The reliability of the projections
used to estimate benefits, as described
in paragraph (f)(3)(iv) of this section.

(ii) Measure of benefits. In order to
estimate a controlled participant’s share
of anticipated benefits from covered
intangibles, the amount of benefits that
each of the controlled participants is
reasonably anticipated to derive from
covered intangibles must be measured
on a basis that is consistent for all such
participants. See paragraph (f)(3)(iii)(E),
Example 8, of this section. Anticipated
benefits are measured either on a direct
basis, by reference to estimated
additional income to be generated or
costs to be saved by the use of covered
intangibles, or on an indirect basis, by
reference to certain measurements that
reasonably can be assumed to be related
to income generated or costs saved.
Such indirect bases of measurement of
anticipated benefits are described in
paragraph (f)(3)(iii) of this section. A
controlled participant’s anticipated
benefits must be measured on the most
reliable basis, whether direct or indirect.
In determining which of two bases of
measurement of reasonably anticipated
benefits is most reliable, the factors set
forth in § 1.482-1(c)(2)(ii) (Data and
assumptions) must be taken into
account. It normally will be expected
that the basis that provided the most
reliable estimate for a particular year
will continue to provide the most
reliable estimate in subsequent years,
absent a material change in the factors
that affect the reliability of the estimate.
Regardless of whether a direct or
indirect basis of measurement is used,
adjustments may be required to account
for material differences in the activities
that controlled participants undertake to

exploit their interests in covered
intangibles. See Example 6 of paragraph
(A(3)(iii)(E) of this section.

(iii) Indirect bases for measuring
anticipated benefits. Indirect bases for
measuring anticipated benefits from
participation in a qualified cost sharing
arrangement include the following:

(A) Units used, produced or sold.
Units of items used, produced or sold by
each controlled participant in the
business activities in which covered
intangibles are exploited may be used as
an indirect basis for measuring its
anticipated benefits. This basis of
measurement will be more reliable to
the extent that each controlled
participant is expected to have a similar
increase in net profit or decrease in net
loss attributable to the covered
intangibles per unit of the item or items
used, produced or sold. This
circumstance is most likely to arise
when the covered intangibles are
exploited by the controlled participants
in the use, production or sale of
substantially uniform items under
similar economic conditions.

(B) Sales. Sales by each controlled
participant in the business activities in
which covered intangibles are exploited
may be used as an indirect basis for
measuring its anticipated benefits. This
basis of measurement will be more
reliable to the extent that each
controlled participant is expected to
have a similar increase in net profit or
decrease in net loss attributable to
covered intangibles per dollar of sales.
This circumstance is most likely to arise
if the costs of exploiting covered
intangibles are not substantial relative to
the revenues generated, or if the
principal effect of using covered
intangibles is to increase the controlled
participants’ revenues (e.g., through a
price premium on the products they
sell) without affecting their costs
substantially. Sales by each controlled
participant are unlikely to provide a
reliable basis for measuring benefits
unless each controlled participant
operates at the same market level (e.g.,
manufacturing, distribution, etc.).

(C) Operating profit. Operating profit
of each controlled participant from the
activities in which covered intangibles
are exploited may be used as an indirect
basis for measuring its anticipated
benefits. This basis of measurement will
be more reliable to the extent that such
profit is largely attributable to the use of
covered intangibles, or if the share of
profits attributable to the use of covered
intangibles is expected to be similar for
each controlled participant. This
circumstance is most likely to arise
when covered intangibles are integral to
the activity that generates the profit and
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the activity could not be carried on or
would generate little profit without use
of those intangibles.

(D) Other bases for measuring
anticipated benefits. Other bases for
measuring anticipated benefits may, in
some circumstances, be appropriate, but
only to the extent that there is expected
to be a reasonably identifiable
relationship between the basis of
measurement used and additional
income generated or costs saved by the
use of covered intangibles. For example,
a division of costs based on employee
compensation would be considered
unreliable unless there were a
relationship between the amount of
compensation and the expected income
of the controlled participants from the
use of covered intangibles.

(E) Examples. The following examples
illustrate this paragraph (f)(3)(iii):

Example 1. Foreign Parent (FP) and U.S.
Subsidiary (USS) both produce a feedstock
for the manufacture of various high-
performance plastic products. Producing the
feedstock requires large amounts of
electricity, which accounts for a significant
portion of its production cost. FP and USS
enter into a cost sharing arrangement to
develop a new process that will reduce the
amount of electricity required to produce a
unit of the feedstock. FP and USS currently
both incur an electricity cost of X% of its
other production costs and rates for each are
expected to remain similar in the future. How
much the new process, if it is successful, will
reduce the amount of electricity required to
produce a unit of the feedstock is uncertain,
but it will be about the same amount for both
companies. Therefore, the cost savings each
company is expected to achieve after
implementing the new process are similar
relative to the total amount of the feedstock
produced. Under the cost sharing
arrangement FP and USS divide the costs of
developing the new process based on the
units of the feedstock each is anticipated to
produce in the future. In this case, units
produced is the most reliable basis for
measuring benefits and dividing the
intangible development costs because each
participant is expected to have a similar
decrease in costs per unit of the feedstock
produced.

Example 2. The facts are the same as in
Example 1, except that USS pays X% of its
other production costs for electricity while
FP pays 2X% of its other production costs.
In this case, units produced is not the most
reliable basis for measuring benefits and
dividing the intangible development costs
because the participants do not expect to
have a similar decrease in costs per unit of
the feedstock produced. The district director
determines that the most reliable measure of
benefit shares may be based on units of the
feedstock produced if FP’s units are weighted
relative to USS’ units by a factor of 2. This
reflects the fact that FP pays twice as much
as USS as a percentage of its other
production costs for electricity and,
therefore, FP’s savings per unit of the

feedstock would be twice USS’s savings from
any new process eventually developed.

Example 3. The facts are the same as in
Example 2, except that to supply the
particular needs of the U.S. market USS
manufactures the feedstock with somewhat
different properties than FP’s feedstock. This
requires USS to employ a somewhat different
production process than does FP. Because of
this difference, it will be more costly for USS
to adopt any new process that may be
developed under the cost sharing agreement.
In this case, units produced is not the most
reliable basis for measuring benefit shares. In
order to reliably determine benefit shares, the
district director offsets the reasonably
anticipated costs of adopting the new process
against the reasonably anticipated total
savings in electricity costs.

Example 4. U.S. Parent (USP) and Foreign
Subsidiary (FS) enter into a cost sharing
arrangement to develop new anesthetic
drugs. USP obtains the right to use any
resulting patent in the U.S. market, and FS
obtains the right to use the patent in the
European market. USP and FS divide costs
on the basis of anticipated operating profit
from each patent under development. USP
anticipates that it will receive a much higher
profit than FS per unit sold because drug
prices are uncontrolled in the U.S., whereas
drug prices are regulated in many European
countries. In this case, the controlled
taxpayers’ basis for measuring benefits is the
most reliable.

Example 5. (i) Foreign Parent (FP) and U.S.
Subsidiary (USS) both manufacture and sell
fertilizers. They enter into a cost sharing
arrangement to develop a new pellet form of
a common agricultural fertilizer that is
currently available only in powder form.
Under the cost sharing arrangement, USS
obtains the rights to produce and sell the new
form of fertilizer for the U.S. market while FP
obtains the rights to produce and sell the
fertilizer for the rest of the world. The costs
of developing the new form of fertilizer are
divided on the basis of the anticipated sales
of fertilizer in the participants’ respective
markets.

(ii) If the research and development is
successful the pellet form will deliver the
fertilizer more efficiently to crops and less
fertilizer will be required to achieve the same
effect on crop growth. The pellet form of
fertilizer can be expected to sell at a price
premium over the powder form of fertilizer
based on the savings in the amount of
fertilizer that needs to be used. If the research
and development is successful, the costs of
producing pellet fertilizer are expected to be
approximately the same as the costs of
producing powder fertilizer and the same for
both FP and USS. Both FP and USS operate
at approximately the same market levels,
selling their fertilizers largely to independent
distributors.

(iii) In this case, the controlled taxpayers’
basis for measuring benefits is the most
reliable.

Example 6. The facts are the same as in
Example 5, except that FP distributes its
fertilizers directly while USS sells to
independent distributors. In this case, sales
of USS and FP are not the most reliable basis
for measuring benefits unless adjustments are

made to account for the difference in market
levels at which the sales occur.

Example 7. Foreign Parent (FP) and U.S.
Subsidiary (USS) enter into a cost sharing
arrangement to develop materials that will be
used to train all new entry-level employees.
FP and USS determine that the new materials
will save approximately ten hours of training
time per employee. Because their entry-level
employees are paid on differing wage scales,
FP and USS decide that they should not
divide costs based on the number of entry-
level employees hired by each. Rather, they
divide costs based on compensation paid to
the entry-level employees hired by each. In
this case, the basis used for measuring
benefits is the most reliable because there is
a direct relationship between compensation
paid to new entry-level employees and costs
saved by FP and USS from the use of the new
training materials.

Example 8. U.S. Parent (USP), Foreign
Subsidiary 1 (FS1) and Foreign Subsidiary 2
(FS2) enter into a cost sharing arrangement
to develop computer software that each will
market and install on customers’ computer
systems. The participants divide costs on the
basis of projected sales by USP, FS1, and FS2
of the software in their respective geographic
areas. However, FS1 plans for sound business
reasons not only to sell but also to license the
software, and FS1’s licensing income (which
is a percentage of the licensees’ sales) is not
counted in the projected benefits. In this
case, the basis used for measuring the
benefits of each participant is not the most
reliable because all of the benefits received
by participants are not taken into account. In
order to reliably determine benefit shares,
FS1’s projected benefits from licensing must
be included in the measurement on a basis
that is the same as that used to measure its
own and the other participants’ projected
benefits from sales (e.g., all participants
might measure their benefits on the basis of
operating profit).

(iv) Projections used to estimate
anticipated benefits—(A) In general.
The reliability of an estimate of
anticipated benefits also depends upon
the reliability of projections used in
making the estimate. Projections
required for this purpose generally
include a determination of the time
period between the inception of the
research and development and the
receipt of benefits, a projection of the
time over which benefits will be
received, and a projection of the benefits
anticipated for each year in which it is
anticipated that the intangible will
generate benefits. A projection of the
relevant basis for measuring anticipated
benefits may require a projection of the
factors that underlie it. For example, a
projection of operating profits may
require a projection of sales, cost of
sales, operating expenses, and other
factors that affect operating profits. If it
is anticipated that there will be
significant variation among controlled
participants in the timing of their
receipt of benefits, and consequently



65562 Federal Register / Vol. 60, No. 244 / Wednesday, December 20, 1995 / Rules and Regulations

benefit shares are expected to vary
significantly over the years in which
benefits will be received, it may be
necessary to use the present discounted
value of the projected benefits to
reliably determine each controlled
participant’s share of those benefits. If it
is not anticipated that benefit shares
will significantly change over time,
current annual benefit shares may
provide a reliable projection of
anticipated benefit shares. This
circumstance is most likely to occur
when the cost sharing arrangement is a
long-term arrangement, the arrangement
covers a wide variety of intangibles, the
composition of the covered intangibles
is unlikely to change, the covered
intangibles are unlikely to generate
unusual profits, and each controlled
participant’s share of the market is
stable.

(B) Unreliable projections. A
significant divergence between
projected benefit shares and actual
benefit shares may indicate that the
projections were not reliable. In such a
case, the district director may use actual
benefits as the most reliable measure of
anticipated benefits. If benefits are
projected over a period of years, and the
projections for initial years of the period
prove to be unreliable, this may indicate
that the projections for the remaining
years of the period are also unreliable
and thus should be adjusted. Projections
will not be considered unreliable based
on a divergence between a controlled
participant’s projected benefit share and
actual benefit share if the amount of
such divergence for every controlled
participant is less than or equal to 20%
of the participant’s projected benefit
share. Further, the district director will
not make an allocation based on such
divergence if the difference is due to an
extraordinary event, beyond the control
of the participants, that could not
reasonably have been anticipated at the
time that costs were shared. For
purposes of this paragraph, all
controlled participants that are not U.S.
persons will be treated as a single
controlled participant. Therefore, an
adjustment based on an unreliable
projection will be made to the cost
shares of foreign controlled participants
only if there is a matching adjustment
to the cost shares of controlled
participants that are U.S. persons.
Nothing in this paragraph (f)(3)(iv)(B)
will prevent the district director from
making an allocation if the taxpayer did
not use the most reliable basis for
measuring anticipated benefits. For
example, if the taxpayer measures
anticipated benefits based on units sold,
and the district director determines that

another basis is more reliable for
measuring anticipated benefits, then the
fact that actual units sold were within
20% of the projected unit sales will not
preclude an allocation under this
section.

(C) Foreign-to-foreign adjustments.
Notwithstanding the limitations on
adjustments provided in paragraph
(F(3)(iv)(B) of this section, adjustments
to cost shares based on an unreliable
projection also may be made solely
among foreign controlled participants if
the variation between actual and
projected benefits has the effect of
substantially reducing U.S. tax.

(D) Examples. The following
examples illustrate this paragraph
ME)(iv):

Example 1. (i) Foreign Parent (FP) and U.S.
Subsidiary (USS) enter into a cost sharing
arrangement to develop a new car model. The
participants plan to spend four years
developing the new model and four years
producing and selling the new model. USS
and FP project total sales of $4 billion and
$2 billion, respectively, over the planned
four years of exploitation of the new model.
Cost shares are divided for each year based
on projected total sales. Therefore, USS bears
66%3% of each year’s intangible development
costs and FP bears 33%3% of such costs.

(ii) USS typically begins producing and
selling new car models a year after FP begins
producing and selling new car models. The
district director determines that in order to
reflect USS’ one-year lag in introducing new
car models, a more reliable projection of each
participant’s share of benefits would be based
on a projection of all four years of sales for
each participant, discounted to present value.

Example 2. U.S. Parent (USP) and Foreign
Subsidiary (FS) enter into a cost sharing
arrangement to develop new and improved
household cleaning products. Both
participants have sold household cleaning
products for many years and have stable
market shares. The products under
development are unlikely to produce unusual
profits for either participant. The participants
divide costs on the basis of each participant’s
current sales of household cleaning products.
In this case, the participants’ future benefit
shares are reliably projected by current sales
of cleaning products.

Example 3. The facts are the same as in
Example 2, except that FS’s market share is
rapidly expanding because of the business
failure of a competitor in its geographic area.
The district director determines that the
participants’ future benefit shares are not
reliably projected by current sales of cleaning
products and that FS’s benefit projections
should take into account its growth in sales.

Example 4. Foreign Parent (FP) and U.S.
Subsidiary (USS) enter into a cost sharing
arrangement to develop synthetic fertilizers
and insecticides. FP and USS share costs on
the basis of each participant’s current sales
of fertilizers and insecticides. The market
shares of the participants have been stable for
fertilizers, but FP’s market share for
insecticides has been expanding. The district
director determines that the participants’

projections of benefit shares are reliable with
regard to fertilizers, but not reliable with
regard to insecticides; a more reliable
projection of benefit shares would take into
account the expanding market share for
insecticides.

Example 5. U.S. Parent (USP) and Foreign
Subsidiary (FS) enter into a cost sharing
arrangement to develop new food products,
dividing costs on the basis of projected sales
two years in the future. In year 1, USP and
FS project that their sales in year 3 will be
equal, and they divide costs accordingly. In
year 3, the district director examines the
participants’ method for dividing costs. USP
and FS actually accounted for 42% and 58%
of total sales, respectively. The district
director agrees that sales two years in the
future provide a reliable basis for estimating
benefit shares. Because the differences
between USP’s and FS’s actual and projected
benefit shares are less than 20% of their
projected benefit shares, the projection of
future benefits for year 3 is reliable.

Example 6. The facts are the same as in
Example 5, except that the in year 3 USP and
FS actually accounted for 35% and 65% of
total sales, respectively. The divergence
between USP’s projected and actual benefit
shares is greater than 20% of USP’s projected
benefit share and is not due to an
extraordinary event beyond the control of the
participants. The district director concludes
that the projection of anticipated benefit
shares was unreliable, and uses actual
benefits as the basis for an adjustment to the
cost shares borne by USP and FS.

Example 7. U.S. Parent (USP), a U.S.
corporation, and its foreign subsidiary (FS)
enter a cost sharing arrangement in year 1.
They project that they will begin to receive
benefits from covered intangibles in years 4
through 6, and that USP will receive 60% of
total benefits and FS 40% of total benefits.

In years 4 through 6, USP and FS actually
receive 50% each of the total benefits. In
evaluating the reliability of the participants’
projections, the district director compares
these actual benefit shares to the projected
benefit shares. Although USP’s actual benefit
share (50%0) is within 20% of its projected
benefit share (60%), FS’s actual benefit share
(50%) is not within 20% of its projected
benefit share (40%). Based on this
discrepancy, the district director may
conclude that the participants’ projections
were not reliable and may use actual benefit
shares as the basis for an adjustment to the
cost shares borne by USP and FS.

Example 8. Three controlled taxpayers,
USP, FS1 and FS2 enter into a cost sharing
arrangement. FS1 and FS2 are foreign. USP
is a United States corporation that controls
all the stock of FS1 and FS2. The participants
project that they will share the total benefits
of the covered intangibles in the following
percentages: USP 50%; FS1 30%; and FS2
20%. Actual benefit shares are as follows:
USP 45%; FS1 25%; and FS2 30%. In
evaluating the reliability of the participants’
projections, the district director compares
these actual benefit shares to the projected
benefit shares. For this purpose, FS1 and FS2
are treated as a single participant. The actual
benefit share received by USP (45%) is
within 20% of its projected benefit share
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(50%). In addition, the non-US participants’
actual benefit share (55%) is also within 20%
of their projected benefit share (50%).
Therefore, the district director concludes that
the participants’ projections of future benefits
were reliable, despite the fact that FS2’s
actual benefit share (30%) is not within 20%
of its projected benefit share (20%).

Example 9. The facts are the same as in
Example 8. In addition, the district director
determines that FS2 has significant operating
losses and has no earnings and profits, and
that FS1 is profitable and has earnings and
profits. Based on all the evidence, the district
director concludes that the participants
arranged that FS1 would bear a larger cost
share than appropriate in order to reduce
FS1’s earnings and profits and thereby
reduce inclusions USP otherwise would be
deemed to have on account of FS1 under
subpart F. Pursuant to § 1.482-7 (f)(3)(iv)(C),
the district director may make an adjustment
solely to the cost shares borne by FS1 and
FS2 because FS2’s projection of future
benefits was unreliable and the variation
between actual and projected benefits had
the effect of substantially reducing USP’s
U.S. income tax liability (on account of FS1
subpart F income).

Example 10. (i)(A) Foreign Parent (FP) and
U.S. Subsidiary (USS) enter into a cost
sharing arrangement in 1996 to develop a
new treatment for baldness. USS’s interest in
any treatment developed is the right to
produce and sell the treatment in the U.S.
market while FP retains rights to produce
and sell the treatment in the rest of the
world. USS and FP measure their anticipated
benefits from the cost sharing arrangement
based on their respective projected future
sales of the baldness treatment. The
following sales projections are used:

SALES
[In millions of dollars]

determined to be approximately $154.4
million for USS and $158.9 million for FP.
On this basis USS and FP are projected to
obtain approximately 49.3% and 50.7% of
the benefit, respectively, and the costs of
developing the baldness treatment are shared
accordingly.

(iii) (A) In the year 2002 the district
director examines the cost sharing
arrangement. USS and FP have obtained the
following sales results through the year 2001:

Year USS FP

5 10
20 20
30 30
40 40
40 40
40 40
40 40
20 20
10 10

5 5

(B) In 1997, the first year of sales, USS is
projected to have lower sales than FP due to
lags in U.S. regulatory approval for the
baldness treatment. In each subsequent year
USS and FP are projected to have equal sales.
Sales are projected to build over the first
three years of the period, level off for several
years, and then decline over the final years
of the period as new and improved baldness
treatments reach the market.

(ii) To account for USS’s lag in sales in the
first year, the present discounted value of
sales over the period is used as the basis for
measuring benefits. Based on the risk
associated with this venture, a discount rate
of 10 percent is selected. The present
discounted value of projected sales is

SALES
[In millions of dollars]

Year Uss FP
0 17
17 35
25 41
2000 ..iiiiieie 38 41
2001 oo 39 41

(B) USS’s sales initially grew more slowly
than projected while FP’s sales grew more
quickly. In each of the first three years of the
period the share of total sales of at least one
of the parties diverged by over 20% from its
projected share of sales. However, by the year
2001 both parties’ sales had leveled off at
approximately their projected values. Taking
into account this leveling off of sales and all
the facts and circumstances, the district
director determines that it is appropriate to
use the original projections for the remaining
years of sales. Combining the actual results
through the year 2001 with the projections
for subsequent years, and using a discount
rate of 10%, the present discounted value of
sales is approximately $141.6 million for
USS and $187.3 million for FP. This result
implies that USS and FP obtain
approximately 43.1% and 56.9%,
respectively, of the anticipated benefits from
the baldness treatment. Because these benefit
shares are within 20% of the benefit shares
calculated based on the original sales
projections, the district director determines
that, based on the difference between actual
and projected benefit shares, the original
projections were not unreliable. No
adjustment is made based on the difference
between actual and projected benefit shares.

Example 11. (i) The facts are the same as
in Example 10, except that the actual sales
results through the year 2001 are as follows:

SALES
[In millions of dollars]
Year Uss FP
1997 oo 0 17
1998 ..o 17 35
1999 25 44
34 54
36 55

(ii) Based on the discrepancy between the
projections and the actual results and on
consideration of all the facts, the district
director determines that for the remaining
years the following sales projections are more
reliable than the original projections:

SALES
[In millions of dollars]

Year USS FP
36 55
36 55
18 28
9 14
4.5 7

(iii) Combining the actual results through
the year 2001 with the projections for
subsequent years, and using a discount rate
of 10%, the present discounted value of sales
is approximately $131.2 million for USS and
$229.4 million for FP. This result implies
that USS and FP obtain approximately 35.4%
and 63.6%, respectively, of the anticipated
benefits from the baldness treatment. These
benefit shares diverge by greater than 20%
from the benefit shares calculated based on
the original sales projections, and the district
director determines that, based on the
difference between actual and projected
benefit shares, the original projections were
unreliable. The district director adjusts costs
shares for each of the taxable years under
examination to conform them to the
recalculated shares of anticipated benefits.

(4) Timing of allocations. If the
district director reallocates costs under
the provisions of this paragraph (f), the
allocation must be reflected for tax
purposes in the year in which the costs
were incurred. When a cost sharing
payment is owed by one member of a
qualified cost sharing arrangement to
another member, the district director
may make appropriate allocations to
reflect an arm’s length rate of interest for
the time value of money, consistent
with the provisions of §1.482-2(a)
(Loans or advances).

(9) Allocations of income, deductions
or other tax items to reflect transfers of
intangibles (buy-in)—(1) In general. A
controlled participant that makes
intangible property available to a
qualified cost sharing arrangement will
be treated as having transferred interests
in such property to the other controlled
participants, and such other controlled
participants must make buy-in
payments to it, as provided in paragraph
(9)(2) of this section. If the other
controlled participants fail to make such
payments, the district director may
make appropriate allocations, under the
provisions of §81.482-1 and 1.482-4
through 1.482-6, to reflect an arm’s
length consideration for the transferred
intangible property. Further, if a group
of controlled taxpayers participates in a
qualified cost sharing arrangement, any
change in the controlled participants’
interests in covered intangibles, whether
by reason of entry of a new participant
or otherwise by reason of transfers
(including deemed transfers) of interests
among existing participants, is a transfer
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of intangible property, and the district
director may make appropriate
allocations, under the provisions of
881.482-1 and 1.482-4 through 1.482—
6, to reflect an arm’s length
consideration for the transfer. See
paragraphs (g) (3), (4), and (5) of this
section. Paragraph (g)(6) of this section
provides rules for assigning unassigned
interests under a qualified cost sharing
arrangement.

(2) Pre-existing intangibles. If a
controlled participant makes pre-
existing intangible property in which it
owns an interest available to other
controlled participants for purposes of
research in the intangible development
area under a qualified cost sharing
arrangement, then each such other
controlled participant must make a buy-
in payment to the owner. The buy-in
payment by each such other controlled
participant is the arm’s length charge for
the use of the intangible under the rules
of §§1.482-1 and 1.482-4 through
1.482—6, multiplied by the controlled
participant’s share of reasonably
anticipated benefits (as defined in
paragraph (f)(3) of this section). A
controlled participant’s payment
required under this paragraph (g)(2) is
deemed to be reduced to the extent of
any payments owed to it under this
paragraph (g)(2) from other controlled
participants. Each payment received by
a payee will be treated as coming pro
rata out of payments made by all payors.
See paragraph (g)(8), Example 4, of this
section. Such payments will be treated
as consideration for a transfer of an
interest in the intangible property made
available to the qualified cost sharing
arrangement by the payee. Any payment
to or from an uncontrolled participant
in consideration for intangible property
made available to the qualified cost
sharing arrangement will be shared by
the controlled participants in
accordance with their shares of
reasonably anticipated benefits (as
defined in paragraph (f)(3) of this
section). A controlled participant’s
payment required under this paragraph
(9)(2) is deemed to be reduced by such
a share of payments owed from an
uncontrolled participant to the same
extent as by any payments owed from
other controlled participants under this
paragraph (g)(2). See paragraph (g)(8),
Example 5, of this section.

(3) New controlled participant. If a
new controlled participant enters a
qualified cost sharing arrangement and
acquires any interest in the covered
intangibles, then the new participant
must pay an arm’s length consideration,
under the provisions of §§1.482-1 and
1.482—4 through 1.482-6, for such

interest to each controlled participant
from whom such interest was acquired.

(4) Controlled participant relinquishes
interests. A controlled participant in a
qualified cost sharing arrangement may
be deemed to have acquired an interest
in one or more covered intangibles if
another controlled participant transfers,
abandons, or otherwise relinquishes an
interest under the arrangement, to the
benefit of the first participant. If such a
relinquishment occurs, the participant
relinquishing the interest must receive
an arm'’s length consideration, under the
provisions of §§1.482-1 and 1.482-4
through 1.482-6, for its interest. If the
controlled participant that has
relinquished its interest subsequently
uses that interest, then that participant
must pay an arm’s length consideration,
under the provisions of §§1.482-1 and
1.482—4 through 1.482-6, to the
controlled participant that acquired the
interest.

(5) Conduct inconsistent with the
terms of a cost sharing arrangement. If,
after any cost allocations authorized by
paragraph (a)(2) of this section, a
controlled participant bears costs of
intangible development that over a
period of years are consistently and
materially greater or lesser than its share
of reasonably anticipated benefits, then
the district director may conclude that
the economic substance of the
arrangement between the controlled
participants is inconsistent with the
terms of the cost sharing arrangement.
In such a case, the district director may
disregard such terms and impute an
agreement consistent with the
controlled participants’ course of
conduct, under which a controlled
participant that bore a
disproportionately greater share of costs
received additional interests in covered
intangibles. See § 1.482-1(d)(3)(ii)(B)
(Identifying contractual terms) and
§1.482- 4(f)(3)(ii) (Identification of
owner). Accordingly, that participant
must receive an arm’s length payment
from any controlled participant whose
share of the intangible development
costs is less than its share of reasonably
anticipated benefits over time, under the
provisions of §§1.482-1 and 1.482-4
through 1.482-6.

(6) Failure to assign interests under a
qualified cost sharing arrangement. If a
qualified cost sharing arrangement fails
to assign an interest in a covered
intangible, then each controlled
participant will be deemed to hold a
share in such interest equal to its share
of the costs of developing such
intangible. For this purpose, if cost
shares have varied materially over the
period during which such intangible
was developed, then the costs of

developing the intangible must be
measured by their present discounted
value as of the date when the first such
costs were incurred.

(7) Form of consideration. The
consideration for an acquisition
described in this paragraph (g) may take
any of the following forms:

(i) Lump sum payments. For the
treatment of lump sum payments, see
§1.482-4(f)(5) (Lump sum payments);

(ii) Installment payments. Installment
payments spread over the period of use
of the intangible by the transferee, with
interest calculated in accordance with
§1.482-2(a) (Loans or advances); and

(iii) Royalties. Royalties or other
payments contingent on the use of the
intangible by the transferee.

(8) Examples. The following examples
illustrate allocations described in this
paragraph (9):

Example 1. In year one, four members of
a controlled group enter into a cost sharing
arrangement to develop a commercially
feasible process for capturing energy from
nuclear fusion. Based on a reliable projection
of their future benefits, each cost sharing
participant bears an equal share of the costs.
The cost of developing intangibles for each
participant with respect to the project is
approximately $1 million per year. In year
ten, a fifth member of the controlled group
joins the cost sharing group and agrees to
bear one-fifth of the future costs in exchange
for part of the fourth member’s territory
reasonably anticipated to yield benefits
amounting to one-fifth of the total benefits.
The fair market value of intangible property
within the arrangement at the time the fifth
company joins the arrangement is $45
million. The new member must pay one-fifth
of that amount (that is, $9 million total) to
the fourth member from whom it acquired its
interest in covered intangibles.

Example 2. U.S. Subsidiary (USS), Foreign
Subsidiary (FS) and Foreign Parent (FP) enter
into a cost sharing arrangement to develop
new products within the Group X product
line. USS manufactures and sells Group X
products in North America, FS manufactures
and sells Group X products in South
America, and FP manufactures and sells
Group X products in the rest of the world.
USS, FS and FP project that each will
manufacture and sell a third of the Group X
products under development, and they share
costs on the basis of projected sales of
manufactured products. When the new
Group X products are developed, however,
USS ceases to manufacture Group X
products, and FP sells its Group X products
to USS for resale in the North American
market. USS earns a return on its resale
activity that is appropriate given its function
as a distributor, but does not earn a return
attributable to exploiting covered intangibles.
The district director determines that USS’
share of the costs (one-third) was greater than
its share of reasonably anticipated benefits
(zero) and that it has transferred an interest
in the intangibles for which it should receive
a payment from FP, whose share of the
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intangible development costs (one-third) was
less than its share of reasonably anticipated
benefits over time (two-thirds). An allocation
is made under §§ 1.482-1 and 1.482-4
through 1.482-6 from FP to USS to recognize
USS’ one-third interest in the intangibles. No
allocation is made from FS to USS because
FS did not exploit USS’ interest in covered
intangibles.

Example 3. U.S. Parent (USP), Foreign
Subsidiary 1 (FS1), and Foreign Subsidiary 2
(FS2) enter into a cost sharing arrangement
to develop a cure for the common cold. Costs
are shared USP-50%, FS1-40% and FS2—
10% on the basis of projected units of cold

medicine to be produced by each. After ten
years of research and development, FS1
withdraws from the arrangement, transferring
its interests in the intangibles under
development to USP in exchange for a lump
sum payment of $10 million. The district
director may review this lump sum payment,
under the provisions of § 1.482—4(f)(5), to
ensure that the amount is commensurate
with the income attributable to the
intangibles.

Example 4. (i) Four members A, B, C, and
D of a controlled group form a cost sharing
arrangement to develop the next generation
technology for their business. Based on a

[All amounts stated in X’s]

reliable projection of their future benefits, the
participants agree to bear shares of the costs
incurred during the term of the agreement in
the following percentages: A 40%; B 15%; C
25%; and D 20%. The arm’s length charges,
under the rules of §§1.482-1 and 1.482-4
through 1.482-6, for the use of the existing
intangible property they respectively make
available to the cost sharing arrangement are
in the following amounts for the taxable year:
A 80X; B 40X; C 30X; and D 30X. The
provisional (before offsets) and final buy-in
payments/receipts among A, B, C, and D are
shown in the table as follows:

A B C D
PAYMENLS ... e <40> <21> <37.5> <30>
LR 1ot o) PRSP URPPRTSOP 48 34 22.5 24
FINAL e Rt 8 13 <15> <6>

(ii) The first row/first column shows A’s
provisional buy-in payment equal to the
product of 100X (sum of 40X, 30X, and 30X)
and A’s share of anticipated benefits of 40%.
The second row/first column shows A’s
provisional buy-in receipts equal to the sum
of the products of 80X and B’s, C’s, and D’s
anticipated benefits shares (15%, 25%, and
20%, respectively). The other entries in the
first two rows of the table are similarly
computed. The last row shows the final buy-
in receipts/payments after offsets. Thus, for
the taxable year, A and B are treated as
receiving the 8X and 13X, respectively, pro
rata out of payments by C and D of 15X and
6X, respectively.

Example 5. A and B, two members of a
controlled group form a cost sharing
arrangement with an unrelated third party C
to develop a new technology useable in their
respective businesses. Based on a reliable
projection of their future benefits, A and B
agree to bear shares of 60% and 40%,
respectively, of the costs incurred during the
term of the agreement. A also makes available
its existing technology for purposes of the
research to be undertaken. The arm’s length
charge, under the rules of §§1.482-1 and
1.482-4 through 1.482-6, for the use of the
existing technology is 100X for the taxable
year. Under its agreement with A and B, C
must make a specified cost sharing payment
as well as a payment of 50X for the taxable
year on account of the pre- existing
intangible property made available to the cost
sharing arrangement. B’s provisional buy-in
payment (before offsets) to A for the taxable
year is 40X (the product of 100X and B’s
anticipated benefits share of 40%). C’s
payment of 50X is shared provisionally
between A and B in accordance with their
shares of reasonably anticipated benefits, 30X
(50X times 60%) to A and 20X (50X times
40%) to B. B’s final buy-in payment (after
offsets) is 20X (40X less 20X). A is treated as
receiving the 70X total provisional payments
(40X plus 30X) pro rata out of the final
payments by B and C of 20X and 50X,
respectively.

(h) Character of payments made
pursuant to a qualified cost sharing
arrangement—(1) In general. Payments
made pursuant to a qualified cost
sharing arrangement (other than
payments described in paragraph (g) of
this section) generally will be
considered costs of developing
intangibles of the payor and
reimbursements of the same kind of
costs of developing intangibles of the
payee. For purposes of this paragraph
(h), a controlled participant’s payment
required under a qualified cost sharing
arrangement is deemed to be reduced to
the extent of any payments owed to it
under the arrangement from other
controlled or uncontrolled participants.
Each payment received by a payee will
be treated as coming pro rata out of
payments made by all payors. Such
payments will be applied pro rata
against deductions for the taxable year
that the payee is allowed in connection
with the qualified cost sharing
arrangement. Payments received in
excess of such deductions will be
treated as in consideration for use of the
tangible property made available to the
qualified cost sharing arrangement by
the payee. For purposes of the research
credit determined under section 41, cost
sharing payments among controlled
participants will be treated as provided
for intra-group transactions in § 1.41—
8(e). Any payment made or received by
a taxpayer pursuant to an arrangement
that the district director determines not
to be a qualified cost sharing
arrangement, or a payment made or
received pursuant to paragraph (g) of
this section, will be subject to the
provisions of §§1.482-1 and 1.482-4
through 1.482—6. Any payment that in
substance constitutes a cost sharing

payment will be treated as such for
purposes of this section, regardless of its
characterization under foreign law.

(2) Examples. The following examples
illustrate this paragraph (h):

Example 1. U.S. Parent (USP) and its
wholly owned Foreign Subsidiary (FS) form
a cost sharing arrangement to develop a
miniature widget, the Small R. Based on a
reliable projection of their future benefits,
USP agrees to bear 40% and FS to bear 60%
of the costs incurred during the term of the
agreement. The principal costs in the
intangible development area are operating
expenses incurred by FS in Country Z of
100X annually, and operating expenses
incurred by USP in the United States also of
100X annually. Of the total costs of 200X,
USP’s share is 80X and FS’s share is 120X,
so that FS must make a payment to USP of
20X. This payment will be treated as a
reimbursement of 20X of USP’s operating
expenses in the United States. Accordingly,
USP’s Form 1120 will reflect an 80X
deduction on account of activities performed
in the United States for purposes of
allocation and apportionment of the
deduction to source. The Form 5471 for FS
will reflect a 100X deduction on account of
activities performed in Country Z, and a 20X
deduction on account of activities performed
in the United States.

Example 2. The facts are the same as in
Example 1, except that the 100X of costs
borne by USP consist of 5X of operating
expenses incurred by USP in the United
States and 95X of fair market value rental
cost for a facility in the United States. The
depreciation deduction attributable to the
U.S. facility is 7X. The 20X net payment by
FS to USP will first be applied in reduction
pro rata of the 5X deduction for operating
expenses and the 7X depreciation deduction
attributable to the U.S. facility. The 8X
remainder will be treated as rent for the U.S.
facility.

(i) Accounting requirements. The
accounting requirements of this
paragraph are that the controlled
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participants in a qualified cost sharing
arrangement must use a consistent
method of accounting to measure costs
and benefits, and must translate foreign
currencies on a consistent basis.

(j) Administrative requirements—(1)
In general. The administrative
requirements of this paragraph consist
of the documentation requirements of
paragraph (j)(2) of this section and the
reporting requirements of paragraph
(1)(3) of this section.

(2) Documentation. A controlled
participant must maintain sufficient
documentation to establish that the
requirements of paragraphs (b)(4) and
(c)(2) of this section have been met, as
well as the additional documentation
specified in this paragraph (j)(2), and
must provide any such documentation
to the Internal Revenue Service within
30 days of a request (unless an
extension is granted by the district
director). Documents necessary to
establish the following must also be
maintained—

(i) The total amount of costs incurred
pursuant to the arrangement;

(ii) The costs borne by each controlled
participant;

(iii) A description of the method used
to determine each controlled
participant’s share of the intangible
development costs, including the
projections used to estimate benefits,
and an explanation of why that method
was selected;

(iv) The accounting method used to
determine the costs and benefits of the
intangible development (including the
method used to translate foreign
currencies), and, to the extent that the
method materially differs from U.S.
generally accepted accounting
principles, an explanation of such
material differences; and

(v) Prior research, if any, undertaken
in the intangible development area, any
tangible or intangible property made
available for use in the arrangement, by
each controlled participant, and any
information used to establish the value
of pre-existing and covered intangibles.

(3) Reporting requirements. A
controlled participant must attach to its
U.S. income tax return a statement
indicating that it is a participant in a
qualified cost sharing arrangement, and
listing the other controlled participants
in the arrangement. A controlled
participant that is not required to file a
U.S. income tax return must ensure that
such a statement is attached to Schedule
M of any Form 5471 or to any Form
5472 filed with respect to that
participant.

(k) Effective date. This section is
effective for taxable years beginning on
or after January 1, 1996.

() Transition rule. A cost sharing
arrangement will be considered a
qualified cost sharing arrangement,
within the meaning of this section, if,
prior to January 1, 1996, the
arrangement was a bona fide cost
sharing arrangement under the
provisions of §1.482—-7T (as contained
in the 26 CFR part 1 edition revised as
of April 1, 1995), but only if the
arrangement is amended, if necessary, to
conform with the provisions of this
section by December 31, 1996.

§1.482-7T
Par. 4. Section 1.482-7T is removed.

[Removed]

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 5. The authority for part 301
continues to read in part as follows:

Authority: 26 U.S.C. 7805. * * *

Par. 6. Section 301.7701-3 is
amended by adding paragraph (e) to
read as follows:

§301.7701-3 Partnerships.

* * * * *

(e) Qualified cost sharing
arrangements. A qualified cost sharing
arrangement that is described in
§1.482-7 of this chapter and any
arrangement that is treated by the
Service as a qualified cost sharing
arrangement under § 1.482-7 of this
chapter is not classified as a partnership
for purposes of the Internal Revenue
Code. See §1.482—7 of this chapter for
the proper treatment of qualified cost
sharing arrangements.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 7. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
Par. 8. In §602.101, paragraph (c) is

amended by adding an entry to the table
in numerical order to read as follows:

HLAB2—T i 1545-1364".

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: November 30, 1995.

Leslie Samuels,

Assistant Secretary of the Treasury.

[FR Doc. 95-30617 Filed 12—19-95; 8:45 am]

BILLING CODE 4830-01-U

26 CFR Part 53
[TD 8639]
RIN 1545-AT03

Excise Tax On Self-Dealing By Private
Foundations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations that clarify the definition of
self-dealing for private foundations.
These regulations modify the
application of the self-dealing rules to
the provision by a private foundation of
directors’ and officers’ liability
insurance to disqualified persons. In
general, these regulations provide that
indemnification by a private foundation
or provision of insurance for purposes
of covering the liabilities of the person
in his/her capacity as a manager of the
private foundation is not self-dealing.
Additionally, the amounts expended by
the private foundation for insurance or
indemnification generally are not
included in the compensation of the
disqualified person for purposes of
determining whether the disqualified
person’s compensation is reasonable.

DATES: These regulations are effective
December 20, 1995.

FOR FURTHER INFORMATION CONTACT:
Terri Harris or Paul Accettura of the
Office of the Associate Chief Counsel
(Employee Benefits and Exempt
Organizations), IRS, at 202—622-6070
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

On January 3, 1995 proposed
regulations amending § 53.4941(d)-2(f)
[EE-56-94, 1995-6 |.R.B. 39] under
section 4941 of the Internal Revenue
Code of 1986 were published in the
Federal Register (60 FR 82). The
proposed regulations provided that
generally it would not be self-dealing,
nor treated as the payment of
compensation, if a private foundation
were to indemnify or provide insurance
to a foundation manager in any civil
judicial or civil administrative
proceeding arising out of the manager’s
performance of services on behalf of the
foundation. After IRS and Treasury
consideration of the public comments
received regarding the proposed
regulations, the regulations are adopted
as revised by this Treasury decision.

Explanation of Provisions

Section 4941(a) imposes a tax on each
act of self-dealing between a
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disqualified person and a private
foundation. Section 4941(d)(1)(E)
defines self-dealing to include any
direct or indirect transfer to, or use by
or for the benefit of, a disqualified
person of the income or assets of a
private foundation. Prior to this
Treasury decision, §53.4941(d)-2(f)(1)
provided that provision of insurance for
the payment of chapter 42 taxes by a
private foundation for a foundation
manager was self- dealing unless the
premium amounts were included in the
compensation of the foundation
manager. The payment of chapter 42
taxes by the private foundation on
behalf of the foundation manager was
self-dealing whether or not the amounts
were included in the manager’s
compensation.

Section 53.4941(d)-2(f)(3) provided
that the indemnification of certain
expenses by a private foundation for a
foundation manager’s defense in a
judicial or administrative proceeding
involving chapter 42 taxes was not self-
dealing. Such expenses must have been
reasonably incurred by the manager in
connection with such proceeding. Also,
the manager must have been successful
in such defense, or such proceeding
must have been terminated by
settlement, and the manager must not
have acted willfully and without
reasonable cause with respect to the act
or failure to act which led to the liability
for tax under chapter 42.

This Treasury decision expands the
scope of the regulations to cover
indemnification and insurance
payments made by a private foundation
to or on behalf of a foundation manager
in connection with any civil proceeding
arising from the manager’s performance
of services for the private foundation.
The regulations also clarify the
distinction between the treatment of
indemnification and insurance
payments under chapter 42 and the
treatment of these same items for
income tax purposes.

The proposed regulations resulted in
some confusion as to whether certain
indemnification and insurance
payments would be considered
compensatory or non-compensatory.
The final regulations have been revised
to provide greater clarity. They divide
indemnification payments and
insurance coverage into non-
compensatory and compensatory
categories, described comprehensively
in §53.4941(d)-2(f) (3) and (4). The
second and third sentences of
§53.4941(d)-2(f)(1) of the proposed
regulations have been removed because
their substance was incorporated into
§53.4941(d)-2(f)(4). Generally, the non-
compensatory category includes

indemnification and insurance
payments that cover expenses
reasonably incurred in proceedings that
do not result from a willful act or
omission of the manager undertaken
without reasonable cause. These
payments are viewed as expenses for the
foundation’s administration and
operation rather than compensation for
the manager’s services. The
compensatory category includes
indemnification or insurance payments
that cover taxes (including taxes
imposed by chapter 42), penalties or
expenses of correction, expenses that
were not reasonably incurred, or
expenses for proceedings that result
from a willful act or omission of the
manager undertaken without reasonable
cause. These payments are viewed as
being exclusively for the benefit of the
manager, not the foundation.

The regulations provide that non-
compensatory indemnification and
insurance payments are not affected by
the prohibition against self-dealing.
Conversely, compensatory
indemnification and insurance
payments are considered acts of self-
dealing unless they are added to the
benefiting manager’s total compensation
for purposes of determining whether
that compensation is reasonable. If the
total compensation is not reasonable,
the foundation will have engaged in an
act of self-dealing.

In some instances, a foundation may
purchase an insurance policy that
provides both non-compensatory and
compensatory coverage. Some
commentators have recommended that
no allocation of insurance premiums be
required when a single policy of this
sort is purchased. These commentators
argue that the allocation requirement
places an undue burden on private
foundations. After careful consideration,
the IRS and the Treasury Department
have decided to retain the allocation
provision in the final regulations. The
self-dealing rules were meant to
discourage foundations from relieving
managers of penalties, taxes and
expenses of correction, as well as
expenses ultimately resulting from the
manager’s willful violation of the law. A
rule that did not require an allocation to
determine whether the disqualified
person’s compensation is reasonable for
purposes of chapter 42 could have the
opposite effect. The insurance allocation
rules are now set forth in §53.4941(d)—
2(f)(5).

Some commentators requested a
clearer statement of what is meant by
the statement that indemnification or
insurance premiums are to be treated as
compensation to the benefiting
foundation manager. The IRS and the

Treasury Department agree that further
clarification is desirable. Accordingly,
§53.4941(d)-2(f)(7) has been added. It
provides that treatment as compensation
for the limited purpose of determining
whether compensation is reasonable
under chapter 42 is separate and
distinct from treatment as income to the
benefiting manager under the income
tax provisions. Whether any amount of
indemnification or insurance is
included in the manager’s gross income
for individual income tax purposes is
determined in accordance with section
132, without regard to the treatment of
such amounts under chapter 42.

Finally, a provision has been added to
the regulations specifying that a
foundation may disregard de minimis
benefits when calculating the total
amount of compensation paid to an
officer, director or foundation manager
for purposes of determining whether
that compensation is reasonable. In this
context, a de minimis benefit is one
excluded from gross income under
section 132(a)(4). This provision makes
explicit a Service position that has
previously been reflected in the
instructions to the Form 990-PF.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of this Treasury
decision is Terri Harris, Office of the
Associate Chief Counsel (Employee
Benefits and Exempt Organizations),
IRS. However, personnel from other
offices of the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 53

Excise taxes, Foundations,
Investments, Lobbying, Reporting and
recordkeeping requirements.
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Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 53 is
amended as follows:

PART 53—FOUNDATION AND SIMILAR
EXCISE TAXES

Paragraph 1. The authority for part 53
continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 2. Section 53.4941(d)-2 is
amended as follows:

1. Paragraph (f)(1) is amended by
removing the second and third
sentences and revising the fourth
sentence.

2. Paragraph (f)(3) is revised.

3. Paragraph (f)(4) is redesignated as
paragraph (f)(9).

4. New paragraphs (f)(4) through (f)(8)
are added.

The additions and revisions read as
follows:

§53.4941(d)-2 Specific acts of self-
dealing.
* * * * *

() Transfer or use of the income or
assets of a private foundation—(1) In
general. * * * For purposes of the
preceding sentence, the purchase or sale
of stock or other securities by a private
foundation shall be an act of self-dealing
if such purchase or sale is made in an
attempt to manipulate the price of the
stock or other securities to the
advantage of a disqualified person.

* * %
* * * * *

(3) Non-compensatory
indemnification of foundation managers
against liability for defense in civil
proceedings. (i) Except as provided in
§53.4941(d)-3(c), section 4941(d)(1)
shall not apply to the indemnification
by a private foundation of a foundation
manager, with respect to the manager’s
defense in any civil judicial or civil
administrative proceeding arising out of
the manager’s performance of services
(or failure to perform services) on behalf
of the foundation, against all expenses
(other than taxes, including taxes
imposed by chapter 42, penalties, or
expenses of correction) including
attorneys’ fees, judgments and
settlement expenditures if—

(A) Such expenses are reasonably
incurred by the manager in connection
with such proceeding; and

(B) The manager has not acted
willfully and without reasonable cause
with respect to the act or failure to act
which led to such proceeding or to
liability for tax under chapter 42.

(ii) Similarly, except as provided in
§53.4941(d)-3(c), section 4941(d)(1)

shall not apply to premiums for
insurance to make or to reimburse a
foundation for an indemnification
payment allowed pursuant to this
paragraph (f)(3). Neither shall an
indemnification or payment of
insurance allowed pursuant to this
paragraph (f)(3) be treated as part of the
compensation paid to such manager for
purposes of determining whether the
compensation is reasonable under
chapter 42.

(4) Compensatory indemnification of
foundation managers against liability
for defense in civil proceedings. (i) The
indemnification by a private foundation
of a foundation manager for
compensatory expenses shall be an act
of self-dealing under this paragraph
unless when such payment is added to
other compensation paid to such
manager the total compensation is
reasonable under chapter 42. A
compensatory expense for purposes of
this paragraph (f) is—

(A) Any penalty, tax (including a tax
imposed by chapter 42), or expense of
correction that is owed by the
foundation manager;

(B) Any expense not reasonably
incurred by the manager in connection
with a civil judicial or civil
administrative proceeding arising out of
the manager’s performance of services
on behalf of the foundation; or

(C) Any expense resulting from an act
or failure to act with respect to which
the manager has acted willfully and
without reasonable cause.

(ii) Similarly, the payment by a
private foundation of the premiums for
an insurance policy providing liability
insurance to a foundation manager for
expenses described in this paragraph
(f)(4) shall be an act of self-dealing
under this paragraph (f) unless when
such premiums are added to other
compensation paid to such manager the
total compensation is reasonable under
chapter 42.

(5) Insurance Allocation. A private
foundation shall not be engaged in an
act of self-dealing if the foundation
purchases a single insurance policy to
provide its managers both the
noncompensatory and the compensatory
coverage discussed in this paragraph (f),
provided that the total insurance
premium is allocated and that each
manager’s portion of the premium
attributable to the compensatory
coverage is included in that manager’s
compensation for purposes of
determining reasonable compensation
under chapter 42.

(6) Indemnification. For purposes of
this paragraph (f), the term
indemnification shall include not only
reimbursement by the foundation for

expenses that the foundation manager
has already incurred or anticipates
incurring but also direct payment by the
foundation of such expenses as the
expenses arise.

(7) Taxable Income. The
determination of whether any amount of
indemnification or insurance premium
discussed in this paragraph (f) is
included in the manager’s gross income
for individual income tax purposes is
made on the basis of the provisions of
chapter 1 and without regard to the
treatment of such amount for purposes
of determining whether the manager’s
compensation is reasonable under
chapter 42.

(8) De minimis items. Any property or
service that is excluded from income
under section 132(a)(4) may be
disregarded for purposes of determining
whether the recipient’s compensation is
reasonable under chapter 42.

* * * * *

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: December 12, 1995.

Leslie Samuels,

Assistant Secretary of Treasury.

[FR Doc. 95-30838 Filed 12—-19-95; 8:45 am]

BILLING CODE 4830-01-U

Fiscal Service
31 CFR Part 390

Collection By Administrative Offset

AGENCY: Bureau of the Public Debt,
Fiscal Service, Department of the
Treasury.

ACTION: Final rule.

SUMMARY: This final rule amends Title
31 by removing Part 390. The action is
being taken because the Treasury
Department’s promulgation of
administrative offset regulations at 31
CFR Part 5, Subpart D, made Part 390
unnecessary.

EFFECTIVE DATE: December 20, 1995.
FOR FURTHER INFORMATION CONTACT: Ed
Gronseth, Deputy Chief Counsel, Bureau
of the Public Debt, Parkersburg, WV
(304) 480-5187.

SUPPLEMENTARY INFORMATION:
Background

Part 390 applied to the collection of
claims by administrative offset by the
Bureau of the Public Debt. The rule was
needed to implement the administrative
offset provisions of section 10 of the
Debt Collection Act of 1982, (31 U.S.C.
3716). Subsequent to the adoption of
this rule, the Department of the
Treasury promulgated Department-wide
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administrative offset regulations at 31
CFR Part 5, Subpart D.

Procedural Requirements

This final rule is not a ““significant
regulatory action” pursuant to Executive
Order 12866. This final rule merely
removes a redundancy from existing
Department of the Treasury regulations.
Accordingly, notice and public
procedure thereon is unnecessary.
Pursuant to 5 U.S.C. 553(d)(3), good
cause is found for making this rule
effective upon publication. As no notice
of proposed rulemaking is required, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) do not apply.
There are no collections of information
required by this final rule, and,
therefore, the Paperwork Reduction Act
does not apply.

List of Subjects in 31 CFR Part 390

Administrative practice and
procedure, Claims.

Accordingly, under the authority of 5
U.S.C. 301, 31 CFR chapter Il is hereby
amended by removing part 390.

PART 390—[REMOVED]

1. Part 390 is removed.
Dated: December 7, 1995.
Van Zeck,
Acting Commissioner of the Public Debt.
[FR Doc. 95-30780 Filed 12-19-95; 8:45 am]
BILLING CODE 4810-39-P

DEPARTMENT OF DEFENSE
Department of the Navy
32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972;
Amendment

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty) of the Navy has
determined that USS BLACK HAWK
(MHC 58) is a vessel of the Navy which,
due to its special construction and
purpose, cannot fully comply with
certain provisions of the 72 COLREGS
without interfering with its special
functions as a naval ship. The intended
effect of this rule is to warn mariners in
waters where 72 COLREGS apply.
EFFECTIVE DATE: November 30, 1995.
FOR FURTHER INFORMATION CONTACT:
Captain R. R. Pixa, JAGC, U.S. Navy
Admiralty Counsel, Office of the Judge
Advocate General, Navy Department,
200 Stovall Street, Alexandria, Virginia,
22332-2400, Telephone Number: (703)
325-9744.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR Part 706. This
amendment provides notice that the
Deputy Assistant Judge Advocate
General (Admiralty) of the Navy, under
authority delegated by the Secretary of
the Navy, has certified that USS BLACK
HAWK (MHC 58) is a vessel of the Navy
which, due to its special construction

and purpose, cannot fully comply with
the following specific provisions of 72
COLREGS without interfering with its
special function as a naval ship: Rule
27(f), pertaining to the display of all-
round lights by a vessel engaged in mine
clearance operations; and Annex I,
paragraph 9(b), prescribing that all-
round lights be located as not to be
obscured by masts, topmasts or
structures within angular sectors of
more than six degrees. The Deputy
Assistant Judge Advocate General
(Admiralty) of the Navy has also
certified that the lights involved are
located in closest possible compliance
with the applicable 72 COLREGS
requirements.

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine Safety, Navigation (Water),
and Vessels.

PART 706—[AMENDED]

Accordingly, 32 CFR part 706 is
amended as follows:

1. The authority citation for 32 CFR
part 706 continues to read:

Authority: 33 U.S.C. 1605.

2. Section 706.2 is amended by adding the
following ship to Table Four, paragraph 18:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

Obscured angles relative to ship’s heading

Vessel Number
Port STBD
* * * * * * *
BIACK NAWK 1.vviiiiiiiiiiiiii e s e e s e e s s e et e e e s e e e e e e e e e e e e e e e e e e e e e e e e e aaaaaaaaaaaaes MHC 65.0° to 75.6° ............ 284.1° to 294.6°.
58

Dated: November 30, 1995.
R.R. Pixa,

Captain, JAGC, U.S. Navy, Deputy Assistant
Judge Advocate General (Admiralty).

[FR Doc. 95-30720 Filed 12-19-95; 8:45 am]
BILLING CODE 3810-FF-P

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972;
Amendment

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty) of the Navy has
determined that USS OAK HILL (LSD
51) is a vessel of the Navy which, due
to its special construction and purpose,
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cannot fully comply with certain
provisions of the 72 COLREGS without
interfering with its special functions as
a naval ship. The intended effect of this
rule is to warn mariners in waters where
72 COLREGS apply.

EFFECTIVE DATE: November 30, 1995.

FOR FURTHER INFORMATION CONTACT:
Captain R. R. Pixa, JAGC, U.S. Navy
Admiralty Counsel, Office of the Judge
Advocate General Navy Department,
200 Stovall Street, Alexandria, VA
22332-2400. Telephone number: (703)
325-9744.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR Part 706. This
amendment provides notice that the
Deputy Assistant Judge Advocate
General (Admiralty) of the Navy, under
authority delegated by the Secretary of

the Navy, has certified that USS OAK
HILL (LSD 51) is a vessel of the Navy
which, due to its special construction
and purpose, cannot fully comply with
the following specific provision of 72
COLREGS without interfering with its
special function as a naval ship: Annex
I, paragraph 3(a), pertaining to the
horizontal distance between the forward
and after masthead lights. The Deputy
Assistant Judge Advocate General
(Admiralty) has also certified that the
lights involved are located in closest
possible compliance with the applicable
72 COLREGS requirements.

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the

placement of lights on this vessel in a

manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of subjects in 32 CFR Part 706

Marine Safety, Navigation (Water),
and Vessels.

PART 706—[AMENDED]

Accordingly, 32 CFR part 706 is
amended as follows:

1. The authority citation for 32 CFR
Part 706 continues to read:

Authority: 33 U.S.C. 1605.

2. Table Five of 706.2 is amended by
adding the following vessel:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

TABLE FIVE
Masthead lights not over : After mast-head light less Percentage
Vessel No all other lights and ob- E&%a{grvry;zth%z?tg?g than %2 ship’s length aft horizontal
) structions. annex |, sec. ship. annex | gec 3(a) of forward masthead light.  sepaation at-
p- ' ) annex |, sec. 3(a) tained.
* * * * *
USS Oak Hill .........ccceeee. LSD B1 e e X 63.9
* * * * *

Dated: November 30, 1995.
R. R. Pixa,

Captain, JAGC, U.S. Navy, Deputy Assistant
Judge Advocate General (Admiralty).

[FR Doc. 95-30721 Filed 12-19-95; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[COTP Jacksonville Regulation 93-115]
RIN 2115-AA97

Security Zone Regulations; Naval Air
Station Jacksonville, FL

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
an existing security zone on the St.
Johns river, Jacksonville, Florida, and
establishing a security zone for the
waters surrounding Naval Air Station
Jacksonville, Florida. The change will
delete an existing security zone for the
north bank of the St. Johns river at the
junction of Brills Cut Range and
Broward Point Turn, known as Dunn

Creek Terminal. The change also
establishes a security zone around Naval
Air Station Jacksonville to safeguard
sensitive military assets on the facility.
No person or vessel may enter or remain
in the zone without the permission of
the Captain of the Port Jacksonville,
Florida.

EFFECTIVE DATES: January 19, 1996.

FOR FURTHER INFORMATION CONTACT:
LT E.W. Heinold, Coast Guard Marine
Safety Office Jacksonville, Florida at
(904) 232-2957.

SUPPLEMENTARY INFORMATION: On May
19, 1994, the Coast Guard published a
notice of proposed rulemaking in the
Federal Register for these regulations
(59 FR 26155). Interested persons were
requested to submit comments and no
comments were received. One minor
correction has been made since the
notice of proposed rulemaking; the
proposed section, § 165.709 will now
read § 165.722. This correction will
allow this regulation to be located in
Title 33 Code of Federal Regulations
(CFR) with other regulations for the
MSO Jacksonville area of responsibility.
As a matter of general interest the Coast
Guard notes that this final regulation
provides, that no person or vessel may

enter or remain in the zone without the
permission of the Captain of the Port
Jacksonville, Florida. Title 33 CFR 6.04—
11 authorizes the Captain of the Port to
enlist the aid and cooperation of
Federal, State, county, municipal, and
private agencies to assist in the
enforcement of regulations issued
pursuant to that part. The Captain of the
Port of Jacksonville advises that the aid
and cooperation of the Commanding
Officer, Naval Air Station Jacksonville,
FL has been enlisted to assist in the
enforcement of this security zone.

Drafting Information

The drafters of these regulations are
LT E.W. Heinold, project officer for the
Captain of the Port Jacksonville, Florida
and LTJG J. Diaz, project attorney,
Seventh Coast Guard District Legal
Office.

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
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Environmental Assessment

The Coast Guard has considered the
environmental impact of these
regulations consistent with section
2.B.2.e.(34)(g) of Commandant
Instruction M16475.1B and the
establishment of a security zone has
been determined to be categorically
excluded from further environmental
documentation.

Regulatory Evaluation

These regulations are considered to be
non-major under Executive Order 12291
on Federal Regulation and
nonsignificant under the Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979). The economic impact of these
regulations is expected to be so minimal
that a full regulatory evaluation is
unnecessary. Recreational use of the
area will be affected. The security zone
will extend 400 feet from the shoreline
and the depth of water in this area is
such that commercial traffic will not be
affected.

Since the impact of these regulations
is expected to be minimal, the Coast
Guard certifies that it will not have a
significant impact on a substantial
number of small entities.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Final Regulations

In consideration of the foregoing, part
165 of Title 33, Code of Federal
Regulations, is amended as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:
Authority: 33 U.S.C. 1231; 50 U.S.C. 191,

33 CFR 1.05-1(g), 6.04-1, 6.04—6 and 160.5;
49 CFR 1.46.

§165.710 [Removed]

2. Section 165.710 is removed.

3. Section 165.722 is added to read as
follows:

§165.722 Security Zone: St. Johns River,
Jacksonville, Florida.

(a) Location. The water located within
the following area is established as a
security zone: beginning at the shoreline
of the St. Johns River at the
northernmost property line of Naval Air
Station Jacksonville next to Timuquana
Country Club, at 30°14'39.5" N,
81°40'45" W; thence northeasterly to
30°14'42" N, 81°40'42" W; thence south
remaining 400 feet from the shoreline at
mean high water; thence past Piney

Point and Black Point to the northern
edge of Mulberry Cover Manatee refuge,
400 feet from Naval Air Station
Jacksonville boat ramp, at 30°13'00" N,
81°40'23.5" W; thence southwesterly in
a straight line to position 30°12'14" N,
81°40'42" W, thence southerly,
remaining 400’ seaward of the mean
high water shoreline to 30°11'40" N,
81°41'15.5" W; thence northwest to the
point at the end of the property line of
Naval Air Station Jacksonville just north
of the Buckman Bridge at position
30°11'42.30" N, 81°41'23.66" W; thence
northeasterly along the mean high water
shoreline of the St. Johns River and
Mulberry Cove to the point of
beginning. Datum: NAD 83

(b) In accordance with the general
regulations in § 165.33 of this part, no
person or vessel may enter or remain in
the zone without the permission of the

Captain of the Port Jacksonville, Florida.

All other portions of § 165.33 remain
applicable.

(c) This regulation does not apply to
Coast Guard vessels and authorized law
enforcement vessels operating within
the Security Zone.

Dated: December 8, 1995.
A. Regalbuto,

Captain, U.S. Coast Guard, Captain of the
Port, Jacksonville, Florida.

[FR Doc. 95-30968 Filed 12—19-95; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80
[AMS—-FRL-5399-9]

Regulation of Fuels and Fuel
Additives: Modification of
Reformulated and Conventional
Gasoline Regulations—Treatment of
Business Information Submitted
Concerning Individual Baselines

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Under the Clean Air Act, as
amended in 1990 (CAA or the Act), the
Environmental Protection Agency (EPA
or the Agency) promulgated anti-
dumping regulations for conventional
gasoline (gasoline not certified as
reformulated gasoline (RFG)). These
regulations require that conventional
gasoline not be more polluting than it
was in 1990 and include provisions for
the development of individual refinery
baselines and other compliance
provisions. Today’s action modifies the
regulations concerning the publication

and confidentiality of individual
baselines and information submitted to
obtain an individual baseline.

DATES: This final rule is effective
December 12, 1995.

ADDRESSES: Materials relevant to this
final rule can be found in Public Docket
A-95-03; materials relevant to the
reformulated gasoline final rule are
contained in Public Dockets A-91-02
and A-92-12. These dockets are located
at Room M-1500, Waterside Mall
(ground floor), U.S. Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20460. The docket may
be inspected from 8 a.m. until 5 p.m.
Monday through Friday. A reasonable
fee may be charged by EPA for copying
docket materials.

FOR FURTHER INFORMATION CONTACT:
Christine M. Brunner, U.S. EPA, Fuels
and Energy Division, 2565 Plymouth
Road, Ann Arbor, MI 48105. Telephone:
(313) 668-4287. To Request Copies of
This Document Contact: Delores Frank,
U.S. EPA, Fuels and Energy Division,
2565 Plymouth Road, Ann Arbor, Ml
48105. Telephone: (313) 668—4295.

SUPPLEMENTARY INFORMATION:

1. Electronic Copies of Rulemaking
Documents Through the Technology
Transfer Network Bulletin Board
System (TTNBBS)

A copy of this final rule is available
electronically on the EPA’s Office of Air
Quality Planning and Standards
(OAQPS) Technology Transfer Network
Bulletin Board System (TTNBBS). The
service is free of charge, except for the
cost of the phone call. The TTNBBS can
be accessed with a dial-in phone line
and a high-speed modem per the
following information:

TTN BBS: 919-541-5742
(1200-14400 bps, no parity, 8 data bits,
1 stop bit)
Voice Help-line: 919-541-5384
Accessible via Internet: TELNET
ttnbbs.rtpnc.epa.gov
Off-line: Mondays from 8 AM to 12
Noon ET
A user who has not called TTN
previously will first be required to
answer some basic informational
questions for registration purposes.
After completing the registration
process, proceed through the following
menu choices from the Top Menu to
access information on this rulemaking.
<T> GATEWAY TO TTN TECHNICAL
AREAS (Bulletin Boards)

<M> OMS—Mobile Sources
Information

<K> Rulemaking and Reporting

<3> Fuels

<9> File Area#9 * * * Reformulated
gasoline
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At this point, the system will list all
available files in the chosen category in
reverse chronological order with brief
descriptions. These files are compressed
(i.e., ZIPed). Today’s notice can be
identified by the following title: CBI—
FRM.ZIP. To download this file, type
the instructions below and transfer
according to the appropriate software on
your computer:
<D>ownload, <P>rotocol, <E>xamine,

<N>ew, <L>ist, or <H>elp Selection

or <CR> to exit: D filename.zip

You will be given a list of transfer
protocols from which you must choose
one that matches with the terminal
software on your own computer. The
software should then be opened and
directed to receive the file using the
same protocol. Programs and
instructions for de-archiving
compressed files can be found via
<S>ystems Utilities from the top menu,
under <A>rchivers/de-archivers. After
getting the files you want onto your
computer, you can quit the TTNBBS
with the <G>oodbye command. Please
note that due to differences between the
software used to develop the document
and the software into which the
document may be downloaded, changes
in format, page length, etc. may occur.

I1. Confidentiality of Information
Submitted for Individual Baselines

A. Introduction

Compliance with certain aspects of
the reformulated and conventional
gasoline regulations depends on the
individual baseline of the refiner or
importer.® The final regulations issued
by EPA in December 1993 establish
requirements for developing an
individual baseline which is the set of
fuel parameter values, emissions and
volumes which represent the quality
and quantity of the refiner’s 1990
gasoline. See 40 CFR 80.91. The final
rule also states that certain information
contained in a refiner’s baseline
submittal would not be considered
confidential, and that EPA would
publish the individual standards for
each refinery, blender or importer upon
approval of an individual baseline. See
40 CFR 80.93(b)(6).

Persons affected by this provision
sought judicial review, objecting to the
release or publication of this
information on grounds of business
confidentiality. American Petroleum
Institute v. U.S. Environmental
Protection Agency, No. 94-1138 (D.C.

11n general, the provisions regarding individual
baselines apply to refiners or importers of
conventional gasoline. For brevity in this
discussion, the term “‘refiner” shall include both
refiners and importers.

Cir.), and consolidated case Texaco, Inc.
and Star Enterprises v. U.S.
Environmental Protection Agency, No.
94-1143 (D.C. Cir.). Based on
discussions with these parties, EPA
reconsidered this provision and
proposed to revise it.2 60 FR 40009,
August 4, 1995. Under the proposal,
EPA would publish only a portion of the
baseline information, representing a
refinery’s baseline emissions values.
Instead of determining by regulation
that the remaining baseline information
submitted by a refiner is non-
confidential, EPA would address claims
of business confidentiality for this other
baseline information under EPA’s
regulations on “Confidentiality of
Business Information (CBI),” 40 CFR
part 2 subpart B.

This preamble provides background
information on individual baselines and
their use, discusses the proposal, and
summarizes and responds to the
comments received on the proposal. The
revisions contained in the August 4,
1995 proposal are finalized as proposed.
Refiners may submit to EPA claims of
confidentiality on baseline information
originally deemed not confidential by
the December 1993 rule but for which
claims of confidentiality would now be
considered under EPA’s CBI regulations
pursuant to this rulemaking. These
claims may be sent to Deborah Adler,
U.S. EPA, Fuels and Energy Division,
2565 Plymouth Road, Ann Arbor, Ml
48105. Telephone: (313) 668—4223.

B. Background

A refiner’s individual baseline reflects
the volume and average quality of its
gasoline for the year 1990. Unlike the
standards for reformulated gasoline
(which for the most part are the same for
all refiners), the standards for
conventional gasoline (the anti-dumping
standards) are generally expressed in
terms of this individual baseline, so that
compliance with the standards is
measured by comparing current
production of conventional gasoline
against the individual baseline, on an
annual basis. For example, for
conventional gasoline under the simple
model, a refiner’s annual average value
for exhaust benzene emissions may not
exceed its compliance baseline value for
exhaust benzene emissions, and its
annual average values for sulfur, olefins
and T90 may not exceed 125 percent of
its compliance baseline values for these
parameters. 40 CFR 80.101(b)(1). In

2For a discussion of industry concerns regarding
this issue and EPA'’s rationale behind its proposal,
see the support document *‘Regulation of Fuels and
Fuel Additives: Standards for Reformulated and
Conventional Gasoline—Detailed Discussion and
Analysis”, Air Docket A-95-03.

most cases, the compliance baseline is
the same as the individual baseline. 40
CFR 80.101(f). For reformulated
gasoline, certain standards applicable
during 1995 through 1997 are also
expressed in terms of a refiner’s or
importer’s individual baseline. 40 CFR
80.41(h)(2).

EPA assigns an individual baseline
after reviewing a refiner’s baseline
submittal. The submittal includes the
refiner’s estimate of its baseline values
for the various required fuel parameters;
exhaust emissions values calculated
from such parameters; 1990 gasoline
volumes; and the blendstock-to-gasoline
ratios for 1990 through 1993. Per the
December 1993 final rule, this
information would not be considered
confidential, and EPA would publish,
for each refinery or importer, certain
baseline exhaust emissions and the
sulfur, olefins and T90 standards noted
above. 40 CFR 80.93(b)(6).

C. Proposal

In the preamble to the December 1993
regulations, EPA stated that it believed
that each refiner’s anti-dumping
standard should be publicly known. The
standards for reformulated gasoline are
publicly known, but are generally the
same for all refiners. EPA cited several
benefits of publishing a refiner’s anti-
dumping standards (i.e., specific
individual baseline information). These
included citizen suit enforcement, more
information to the public about EPA’s
standards, and better deterrence to
noncompliance.

However, as stated above, objections
raised by certain parties regarding
publication of baseline information
caused EPA to reconsider which
information should be published and
which information might more
appropriately be handled under EPA’s
CBI regulations. Because EPA was
particularly concerned that the
emissions standards for refiners
continue to be public,3 it did not
propose to change the regulations
regarding publication of the individual
baseline exhaust emissions values that
comprise a refiner’s anti-dumping
standards. However, EPA did propose
that the standards for sulfur, olefins and
T90 applicable during 1995 through
1997 not be published and instead that
the reporting requirements be revised
such that a refiner would have to note
whether and how much its annual
average for these values exceeded their
individual baseline value. This latter

3The Act specifies that conventional gasoline
emissions cannot be greater than they were in 1990.
The simple model requirements for sulfur, olefins
and T90 were a result of the Regulatory Negotiation
process.
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reporting information would be
considered non-confidential. EPA stated
that this would effectively provide the
same benefits as publishing the baseline
values for these three parameters as it
would clearly show whether and how
much a refiner violated the standards
applicable for these fuel parameters
while preserving valid claims of
business confidentiality.

EPA’s proposal to change the
regulations regarding business
confidentiality was based in large part
on evidence, presented by interested
parties in the oil refining industry,
arguing that detailed information
regarding the quality of a business’ 1990
gasoline production would allow a
competitor to calculate the business’
current cost of producing reformulated
gasoline much more accurately with this
baseline information. This increased
ability to predict current cost of
production would lead to significant
adverse competitive harm. According to
the interested parties, information on
individual baseline fuel parameters (i.e.,
sulfur, olefins and T90) would have
much more adverse competitive impact
than information on individual baseline
exhaust emission values.

In the proposal, EPA also stated that
requests for release of other baseline
information would be governed by the
regulations on the confidentiality of
business information at 40 CFR part 2
subpart B. By deferring to 40 CFR part
2 subpart B, the factual and legal issues
concerning disclosure of this
information may be resolved on a case-
by-case basis under EPA’s CBI rules.

D. Summary and Analysis of Comments

EPA received less than ten comments
on this issue; most generally supported
the proposal. Commenters agreed with
EPA that the proposal would properly
inform the public of each refiner’s
standards yet would minimize
competitive harm and would protect
each refiner’s competitive business
interests. Commenters also mentioned
that foregoing publication of some
baseline information does not hinder
EPA’s ability to enforce the RFG (or
anti-dumping) programs. One
commenter stated that no negative
environmental effects would occur due
to the proposed change. EPA agrees
with all of these comments.

Commenters also mentioned that
indiscriminate publication of baseline
data would be contrary to the Agency’s
stated rationale for establishing the
procedures set forth in the CBI
regulations. While EPA believes the
December 1993 final rule provisions
were consistent with the rationale of the
Agency’s CBI regulations, EPA believes

that the changes adopted today are a
more appropriate mechanism to
implement this rationale. The December
1993 rule was based on the view that all
information submitted by a refiner
regarding its individual baseline should
be considered non-confidential
emissions data, and therefore would not
be protected from release
notwithstanding its claimed
confidential nature. See CAA section
114, 208. In the rule adopted today, EPA
basically limits this determination to the
information that will be published—
individual baseline exhaust emission
levels. The reporting information that is
considered non-confidential does not
meet the definition of confidential
business information, without
addressing whether it is emissions data.
The confidentiality of the remaining
baseline information will be addressed
under EPA’s CBI regulations. Instead of
pre-determining whether this remaining
information is confidential business
information or whether it is emissions
data, these issues will be resolved as
needed on a case-by-case basis under
EPA’s CBI regulations. This will allow
for a case specific inquiry, focusing on
any unique aspects that might be
specific to a refiner and thereby
reducing the risk of improper
disclosure. Having reconsidered these
issues, especially the competitive harm
that could occur if a refiner’s entire
baseline information were available for
release, EPA believes that the alternative
contained in the August 1995 proposal
and finalized today will retain the
benefits of publishing all of a refiner’s
individual baseline exhaust emission
levels while minimizing competitive
harm. One commenter stated that with
the proposal the regulations now
conformed to the CBI rules.

Another commenter stated that the
Act exempts only emission data from
CBI rules and that the baseline
information is not emission data. EPA
disagrees with this comment with
respect to the individual baseline
exhaust emissions levels. With respect
to the remaining individual baseline
information, the issue of whether it is or
is not emissions data is not resolved by
this rulemaking, but will be resolved as
needed under EPA’s CBI regulations.

Several commenters expressed
concern about the ability to claim
confidentiality now on baseline
information not originally marked
confidential. For example, under the
December 1993 rule baseline values for
sulfur, olefins and T90 were not
considered confidential, and many
baseline submitters may therefore not
have claimed that information as
confidential. If not allowed to claim

confidentiality now, someone could
arguably request and receive that
information from EPA. However,
baseline submitters can, and in fact are
encouraged to now submit claims of
confidentiality on baseline information
that the submitter considers
confidential, even though not originally
marked confidential. EPA’s CBI
regulations do not prohibit a company
from notifying EPA that it now claims
certain previously submitted
information as business confidential.
See 40 CFR 2.203, 2.204(c). This also
addresses the suggestion by one
commenter that EPA take precautions in
releasing other baseline information.
Once a company makes such a claim,
EPA'’s regulations generally call for
notifying the company and giving it an
opportunity to justify the claim of
confidentiality prior to any release of
the information to the public.

One commenter was concerned about
the public perception of any published
information, citing potential pressure
(presumably to be cleaner than one’s
standard) from competitors and non-
informed public and the resulting
impact on investor support. The
commenter implied that this kind of
pressure can be especially burdensome
if performance margins are tight. This
same commenter was particularly
concerned about small refiners and
stated that big refiners are protected by
(the ability to) aggregate baselines.
While multi-refinery refiners do have
the option to aggregate baselines for
compliance purposes, publication of
baseline information is on a refinery
basis, and multi-refinery refiners have
no advantage over single-refinery
refiners in that regard. This commenter
also implicitly suggested that EPA
consider relaxing the publication
requirements for small refiners since
EPA has determined that the
contribution to emissions of small
refiners is minimal to the point of
relaxing some requirements. However,
the issue of when and under what
conditions to allow for baseline
adjustments is a separate issue. Whether
or not a refiner meets such criteria, EPA
believes there is a continuing value in
publishing the applicable standards,
including standards based on baseline
adjustments. This value, described
above, occurs whether the business is
small or large. There is also no
indication that the business pressures
noted by this commenter are greater for
small businesses.

E. Final Rule

EPA today finalizes the provisions
regarding the confidentiality of
information submitted for individual
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baselines and the publication of certain
baseline information as proposed in the
August 4, 1995 Federal Register (60 FR
40009). The applicable regulations have
been modified slightly from the
proposal. Specifically, in §80.75, the
proposed additional paragraphs (H), (1)
and (J) have been re-ordered to
paragraphs (D), (G) and (J) in today’s
rulemaking. By re-ordering these
paragraphs, all paragraphs in
§80.75(b)(2)(ii) referring to a specific
fuel parameter, e.g., sulfur, are grouped
together, for benefit of the reader.
Section 80.105 has also been modified
from the proposal, and now requires
that a refiner’s or importer’s simple
model standards for conventional
gasoline be reported (in addition to the
requirements contained in the December
1993 final rule and those contained in
the proposal being finalized today). This
minor revision results in similar
reporting requirements for both
reformulated and conventional gasoline
under the simple model.

I11. Environmental and Economic
Impacts

No environmental impacts are
expected as a result of today’s action.
Economic impacts should be generally
beneficial to refiners as one purpose of
this action is to reduce any adverse
competitive harm that could occur
without this change. The environmental
and economic impacts of the
reformulated gasoline program are
described in the Regulatory Impact
Analysis supporting the December 1993
rule, which is available in Public Docket
A-92-12 located at Room M-1500,
Waterside Mall (ground floor), U.S.
Environmental Protection Agency, 401
M Street SW., Washington, DC 20460.

IV. Compliance With the Regulatory
Flexibility Act

The Regulatory Flexibility Act (RFA)
of 1980 requires federal agencies to
examine the effects of their regulations
and to identify any significant adverse
impacts of those regulations on a
substantial number of small entities.
Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Administrator certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities. In fact, today’s
action is designed to minimize any
adverse competitive impacts since only
individual baseline exhaust emissions,
and not individual baseline fuel
parameters values, will be published.
Additionally, by this action, less
baseline information will automatically
be deemed non-confidential.

V. Administrative Designation

Pursuant to Executive Order 12866
(58 FR 51735, October 4, 1993), the
Agency must determine whether the
regulatory action is “‘significant”” and
therefore subject to OMB review and the
requirements of the executive order. The
Order defines “significant regulatory
action as one that is likely to result in
a rule that may:

(1) Have an annual effect on the economy
of $100 million or more or adversely affect
in a material way the economy, a sector of
the economy, productivity, competition, jobs,
the environment, public health or safety, or
State, local or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken or
planned by another agency;

(3) Materially alter the budgetary impact of
entitlement, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the President’s
priorities, or the principles set forth in the
Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this final rule is not a ““significant
regulatory action”.

V1. Paperwork Reduction Act

The Paperwork Reduction Act of
1980, 44 U.S.C. 3501 et seq., and
implementing regulations, 5 CFR part
1320, do not apply to this action as it
does not involve the collection of
information as defined therein.

VII. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in expenditure by State,
local, and tribal governments, in the
aggregate; or by the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the action
promulgated today does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local or tribal
governments in the aggregate, or to the
private sector. This action has the net

effect of reducing burden of the
reformulated gasoline program on
regulated entities. Therefore, the
requirements of the Unfunded Mandates
Act do not apply to this action.

VIII. Statutory Authority

The statutory authority for this action
is granted to EPA by Sections 114, 211
and 301(a) of the Clean Air Act as
amended (42 U.S.C. 7414, 7545, and
7601(a)).

List of Subjects in 40 CFR Part 80

Environmental protection, Air
pollution control, Fuel additives,
Gasoline, Motor vehicle pollution,
Reporting and recordkeeping
requirements.

Dated: December 12, 1995.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, part 80 of title 40 of the Code
of Federal Regulations is amended as
follows:

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

1. The authority citation for part 80
continues to read as follows:

Authority: Sec. 114, 211, and 301(a) of the
Clean Air Act as amended (42 U.S.C. 7414,
7545 and 7601(a)).

2. Section 80.75 is amended by
revising the heading for paragraph
(b)(2), and by revising paragraphs
(b)(2)(ii)(D) through (G), and adding
paragraphs (b)(2)(ii) (H) through (J) to
read as follows:

§80.75 Reporting requirements.

* * * * *

(b) * X *

(2) Sulfur, olefins and T90 averaging
reports.

(i) * * *

(ii) * kK

(D) The difference between the
applicable sulfur content standard
under §80.41(h)(2)(i) in parts per
million and the average sulfur content
under paragraph (b)(2)(ii)(C) of this
section in parts per million, indicating
whether the average is greater or lesser
than the applicable standard;

(E) The applicable olefin content
standard under §80.41(h)(2)(i) in
volume percent;

(F) The average olefin content in
volume percent;

(G) The difference between the
applicable olefin content standard
under 880.41(h)(2)(i) in volume percent
and the average olefin content under
paragraph (b)(2)(ii)(F) of this section in
volume percent, indicating whether the
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average is greater or lesser than the
applicable standard;

(H) The applicable T90 distillation
point standard under §80.41(h)(2)(i) in
degrees Fahrenheit;

(1) The average T90 distillation point
in degrees Fahrenheit; and

(J) The difference between the
applicable T90 distillation point
standard under §80.41(h)(2)(i) in
degrees Fahrenheit and the average T90
distillation point under paragraph
(b)(2)(ii)(1) of this section in degrees
Fahrenheit, indicating whether the
average is greater or lesser than the
applicable standard.

* * * * *

3. Section 80.93 is amended by
revising paragraph (b)(6) to read as
follows:

§80.93 Individual baseline submission
and approval.
* * * * *

b***

(6) Confidential business information.

(i) Upon approval of an individual
baseline, EPA will publish the
individual annualized baseline exhaust
emissions, on an annual average basis,
specified in paragraph (b)(5)(ii) of this
section. Such individual baseline
exhaust emissions shall not be
considered confidential. In addition, the
reporting information required under
§80.75(b)(2)(ii) (D), (G) and (J), and
§80.105(a)(4)(i) (E), (H) and (K) shall not
be considered confidential.

(ii) Information in the baseline
submission which the submitter desires
to be considered confidential business
information (per 40 CFR part 2, subpart
B) must be clearly identified. If no claim
of confidentiality accompanies a
submission when it is received by EPA,
the information may be made available
to the public without further notice to
the submitter pursuant to the provisions
of 40 CFR part 2, subpart B.

* * * * *

4. Section 80.105 is amended by
revising paragraph (a)(4) to read as
follows:

§80.105 Reporting requirements.

(a) * * *

(4)(i) If using the simple model:

(A) The applicable exhaust benzene
emissions standard under
§80.101(b)(1)(i);

(B) The average exhaust benzene
emissions under § 80.101(g);

(C) The applicable sulfur content
standard under § 80.101(b)(1)(ii) in parts
per million;

(D) The average sulfur content under
§80.101(g) in parts per million;

(E) The difference between the
applicable sulfur content standard

under §80.101(b)(1)(ii) in parts per
million and the average sulfur content
under paragraph (a)(4)(i)(D) of this
section in parts per million, indicating
whether the average is greater or lesser
than the applicable standard;

(F) The applicable olefin content
standard under §80.101(b)(1)(iii) in
volume percent;

(G) The average olefin content under
§80.101(g) in volume percent;

(H) The difference between the
applicable olefin content standard
under §80.101(b)(1)(iii) in volume
percent and the average olefin content
under paragraph (a)(4)(i)(G) of this
section in volume percent, indicating
whether the average is greater or lesser
than the applicable standard;

(I) The applicable T90 distillation
point standard under § 80.101(b)(1)(iv)
in degrees Fahrenheit;

(J) The average T90 distillation point
under §80.101(g) in degrees Fahrenheit;
and

(K) The difference between the
applicable T90 distillation point
standard under §80.101(b)(1)(iv) in
degrees Fahrenheit and the average T90
distillation point under paragraph
(2)(4)(1)(J) of this section in degrees
Fahrenheit, indicating whether the
average is greater or lesser than the
applicable standard.

(i) If using the optional complex
model, the applicable exhaust benzene
emissions standard and the average
exhaust benzene emissions, under
§80.101(b)(2) and (g).

(iii) If using the complex model:

(A) The applicable exhaust toxics
emissions standard and the average
exhaust toxics emissions, under
§80.101(b)(3) and (g); and

(B) The applicable NOx emissions
standard and the average NOx
emissions, under §80.101(b)(3) and (g).

* * * * *

[FR Doc. 95-30986 Filed 12—-19-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 180

[PP 6F3417 and 7F3516/R2192; FRL—4990—
7]

RIN 2070-AB78

Thiodicarb; Extension of Pesticide
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule extends until
August 15, 1997, the temporary
tolerances for the insecticide thiodicarb
and its metabolite in or on leafy

vegetables, broccoli, cabbage, and
cauliflower. Rhone Poulenc Ag. Co.
requested this regulation pursuant to the
Federal Food, Drug and Cosmetic Act
(FFDCA).

EFFECTIVE DATE: This regulation
becomes effective December 20, 1995.

ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP 6F3417
and 7F3516/R2192], may be submitted
to: Hearing Clerk (1900), Environmental
Protection Agency, Rm. M3708, 401 M
St., SW., Washington, DC 20460. A copy
of any objections and hearing requests
filed with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202. Fees accompanying
objections shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket number [PP 6F3417 and
7F3516/R2192]. No Confidential
Business Information (CBI) should be
submitted through e-mail. Electronic
copies of objections and hearing
requests on this rule may be filed online
at many Federal Depository Libraries.
Additional information on electronic
submissions can be found below in this
document.

FOR FURTHER INFORMATION CONTACT: By
mail: Dennis Edwards, Jr., Product
Manager (PM 19), Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 213, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202; (703) 305-
6386; e-mail:
edwards.dennis@epamail.epa.gov.
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SUPPLEMENTARY INFORMATION: Pursuant
to petitions from the Rhone Poulenc Ag.
Co., P.O. Box 12014, Research Triangle
Park, NC 27709, EPA issued final rules
establishing temporary tolerances for
residues of the combined residues of the
insecticide thiodicarb in or on leafy
vegetables at 35 parts per million (ppm)
and broccoli, cabbage, and cauliflower
at 7 ppm (see the Federal Register of
August 11, 1993 (58 FR 42673)). To be
consistent with conditional registrations
for thiodicarb on leafy vegetables and
broccoli, cabbage, and cauliflower,
which were due to expire December 31,
1995, the Agency established the
tolerances with an expiration date of
August 15, 1996, to cover residues
expected to be present from use during
the period of conditional registration
while the Agency continued to review
studies of acetamide, a metabolite, and
the chronic carcinogenicity studies for
thiodicarb. The Agency concluded that
the human risk posed by the use of
thiodicarb on leafy vegetables and
broccoli, cabbage, and cauliflower does
not raise significant concerns and that
extending the tolerances would still be
protective of human health. The Agency
is continuing to review submitted
toxicology studies.

In a notice in the Federal Register of
October 25, 1995 (60 FR 54690), the
Agency announced the receipt of a
request from Rhone Poulenc Ag. Co. to
extend the temporary tolerances for
thiodicarb and its metabolite for leafy
vegetables, broccoli, cabbage, and
cauliflower for 1 year with an expiration
date of August 15, 1997. No comments
were received as a result of the notice.
Therefore, as set forth below, the
temporary tolerances are extended for
an additional year with an expiration
date of August 15, 1997, to cover
residues existing from the continued
conditional registration of thiodicarb.
The tolerances could be made
permanent if full registration is
subsequently granted. Notice of further
action on these tolerances will be
published for comment in the Federal
Register. Residues remaining in or on
the above raw agricultural commodities
after expiration of the tolerances will
not be considered actionable if the
pesticide is legally applied during the
term of, and in accordance with,
provisions of the conditional
registrations.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
to the regulation and may also request
a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the

address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [PP
6F3417 and 7F3516/R2192] (including
objections and hearing requests
submitted electronically as described
below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Room 1132 of the
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Written objections and hearing
requests, identified by the document
control number [PP 6F3417 and 7F3516/
R2192], may be submitted to the
Hearing Clerk (1900), Environmental
Protection Agency, Rm. 3708, 401 M St.,
SW., Washington, DC 20460.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk can be sent directly to EPA at:

opp-Docket@epamail.epa.gov

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.

The official record for this
rulemaking, as well as the public

version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any objections and hearing
requests received electronically into
printed, paper form as they are received
and will place the paper copies in the
official rulemaking record which will
also include all objections and hearing
requests submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant’” and therefore
subject to all the requirements of the
Executive Order (i.e., Regulatory Impact
Analysis, review by the Office of
Management and Budget (OMB)). Under
section 3(f), the order defines
“significant’ as those actions likely to
lead to a rule (1) having an annual effect
on the economy of $100 million or
more, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities (also known as
*economically significant”); (2) creating
serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3)
materially altering the budgetary
impacts of entitlement, grants, user fees,
or loan programs; or (4) raising novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of this
Executive Order, EPA has determined
that this rule is not “significant” and is
therefore not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.



Federal Register / Vol. 60, No. 244 / Wednesday, December 20, 1995 / Rules and Regulations 65577

Dated: December 5, 1995.
Stephen L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

§180.407 [Amended]

2. Section 180.407 Thiodicarb;
tolerances for residues is amended in
paragraph (b) introductory text by
changing “August 15, 1996” to read
“August 15, 1997”, and in paragraph (c)
introductory text by changing ‘“August
15, 1996 to read ““August 15, 1997".

[FR Doc. 95-30974 Filed 12—-19-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[PP 9F3787/R2194; FRL—4991-1]
RIN 2070-AB78

Avermectin B; and Its Delta-8,9-
Isomer; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes a
tolerance for combined residues of the
insecticide avermectin B; and its delta-
8,9-isomer in or on the raw agricultural
commodity pears. Merck Research
Laboratories requested this regulation to
establish a maximum permissible level
for residues of the insecticide pursuant
to the Federal Food, Drug and Cosmetic
Act (FFDCA).

EFFECTIVE DATE: This regulation
becomes effective December 20, 1995.

ADDRESSES: Written objections and
hearing requests, identified by the
document control number [PP 9F3787/
R2194], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. A copy of any
objections and hearing requests filed
with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to: Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,

VA 22202. Fees accompanying
objections shall be labeled “Tolerance
Petition Fees” and forwarded to EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket number [PP 9F3787/R2194].
No Confidential Business Information
(CBI) should be submitted through e-
mail. Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: George LaRocca, Product Manager
(PM) 13, Registration Division (7505C),
Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 204, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-305-
6100; e-mail:
larocca.george.@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a notice, published in the
Federal Register of November 1, 1989
(54 FR 46118), which announced that
Merck Research Laboratories, Inc.,
Hillsborough Rd., Three Bridges, NJ
98887, had submitted a pesticide
petition (PP 9F3787) to EPA requesting
that the Administrator, pursuant to
section 408(d) of the Federal Food, Drug
and Cosmetic Act (FFDCA), 21 U.S.C.
346a(d), establish a tolerance for
combined residues of the insecticide
avermectin B, and its delta-8,9-isomer
in or on the raw agricultural commodity
(RAC) pears at 0.035 part per million
(ppm). In a letter dated September 22,
1993, Merck requested that the pesticide
petition be amended by proposing a
lower tolerance on pears at 0.02 ppm.
No comments were received in response
to the notice of filing (See 58 FR 64583;
Dec. 8, 1993).

The data submitted in support of this
tolerance and other relevant material
have been reviewed. The toxicological
and metabolism data considered in
support of this tolerance are discussed

in detail in related documents
published in the Federal Register of
May 31, 1989 (54 FR 23209, cottonseed)
and August 2, 1989 (54 FR 31836,
citrus). The Agency used a two-
generation rat reproduction study with
an uncertainty factor of 300 to establish
a Reference Dose (RfD). The 300-fold
uncertainty factor was utilized for (1)
inter- and intra-species differences, (2)
the extremely serious nature (pup death)
observed in the reproduction study, (3)
maternal toxicity (lethality) no-
observable-effect level (NOEL) (0.05 mg/
kg/day), and (4) cleft palate in the
mouse developmental toxicity study
with isomer (NOEL = 0.06 mg/kg/day).
Thus, based on a NOEL of 0.12 mg/kg/
day from the two-generation rat
reproduction and an uncertainty factor
of 300, the RfD is 0.0004 mg/kg/body
weight(bwt)/day.

A chronic dietary exposure/risk
assessment has been performed for
avermectin B; using the above RfD.
Available information on anticipated
residues and 100% crop treated was
incorporated into the analysis to
estimate the Anticipated Residue
Contribution (ARC). The ARC is
generally considered a more realistic
estimate than an estimate based on the
tolerance level residues. The ARC for
established tolerances and the current
action is estimated at 0.000013 mg/kg/
bwt/day and utilizes 3.4 percent of the
RfD for the U.S. population. For
nonnursing infants less than 1-year old
(the sub-group population with the
highest exposure level) the ARC for
established tolerances and the current
action is estimated at 0.000030 mg/kg
bwt/day and utilizes 7.5% of the RfD.
Generally speaking, the Agency has no
cause for concern if anticipated residues
contribution for all published and
proposed tolerances is less than the RfD.

Because of the developmental effects
seen in animal studies, the Agency used
the mouse teratology study (with a
NOEL of 0.06 mg/kg/day for
developmental toxicity for the delta-8,9
isomer) to assess acute dietary exposure
and determine a margin of exposure
(MOE) for the overall U.S. population
and certain subgroups. Since the
toxicological end point pertains to
developmental toxicity, the population
group of interest for this analysis is
women aged 13 and above, the subgroup
which most closely approximates
women of child-bearing ages. The MOE
is calculated as the ratio of the NOEL to
the exposure. For this analysis, the
Agency calculated the MOE for the
high-end exposures for women ages 13
and above. The MOE is 1,000. Generally
speaking, MOEs greater than 100 for
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developmental toxicity do not raise
concerns.

The metabolism of the chemical in
plants and animals for the use is
adequately understood. Secondary
residues occurring in livestock and their
by-products are not expected since there
are no known animal feed stock uses for
pears. Adequate analytical methodology
(HPLC-Fluorescence Methods) is
available for enforcement purposes. The
enforcement methodology has been
submitted to the Food and Drug
Administration for publication in the
Pesticide Analytical Manual, Vol. I
(PAM 11). Because of the long lead time
for publication of the method in PAM II,
the analytical methodology is being
made available in the interim to anyone
interested in pesticide enforcement
when requested from Calvin Furlow,
Public Response and Program Resource
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
U.S. Environmental Protection Agency,
401 M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 1132, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-305-
5232.

The tolerances established by
amending 40 CFR part 180 will be
adequate to cover residues in or on
pears. There are currently no actions
pending against the continued
registration of this chemical. Based on
the information and data considered,
the Agency has determined that the
tolerance established by amending 40
CFR part 180 would protect the public
health. Therefore, it is proposed that the
tolerance be established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:

There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor or
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [PP
9F3787/R2194] (including comments
and data submitted electronically as
described below). A public version of
this record, including printed, paper
version of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystall Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA.

Electronic comments can be sent
directly to EPA at:

oop-Docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer all comments received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record which will also include all
comments submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “significant” and therefore subject to
all the requirements of the Executive
Order (i.e., Regulatory Impact Analysis,
review by the Office of Management and
Budget (OMB)). Under section 3(f), the
order defines “‘significant’ as those
actions likely to lead to a rule (1) having
an annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities (also
known as ‘““economically significant”);

(2) creating serious inconsistency or
otherwise interfering with an action
taken or planned by another agency; (3)
materially altering the budgetary
impacts of entitlement, grants, user fees,
or loan programs; or (4) raising novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of this
Executive Order, EPA has determined
that this rule is not “significant” and is
therefore not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 7, 1995.

Stephen L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 continues
to read as follows:

PART 180—[AMENDED]

1. The authority citation of part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. By amending § 180.449(b) in the
table therein by adding and
alphabetically inserting an entry for
pears, to read as follows:

§180.449 Avermectin B; and its delta-8,9-
isomer; tolerances for residues.

* * * * *
(b) * * *
Commodity Pﬁ{itlﬁopner
* * * * *
Pears ... 0.02
* * * * *

[FR Doc. 95-30975 Filed 12—-19-95; 8:45 am]
BILLING CODE 6560-50-F



Federal Register / Vol. 60, No. 244 / Wednesday, December 20, 1995 / Rules and Regulations 65579

40 CFR Part 180

[PP 2F4105/R2191; FRL-4989-2]
RIN 2070-AB78

Metalaxyl; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for combined residues of the
fungicide metalaxyl [N-(2,6-
dimethylphenyl)-N-(methoxyacetyl)
alanine methyl ester] and its metabolites
containing the 2,6-dimethylaniline
moiety and N-(2-hydroxymethyl-6-
methylphenyl)-N-(methoxyacetyl)-
alanine methyl ester, each expressed as
metalaxyl, in or on clover, forage at 1.0
part per million (ppm) and clover, hay
at 2.5 ppm. Ciba-Geigy Corp. submitted
a petition pursuant to the Federal Food,
Drug and Cosmetic Act (FFDCA) for the
regulation to establish a maximum
permissible level for residues of the
fungicide.

EFFECTIVE DATE: This rule is effective on
December 4, 1995.

ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP 2F4105/
R2191], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections shall be
labeled Tolerance Petition Fees and
forwarded to EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P. O. Box 360277M,
Pittsburgh, PA 15251. A copy of any
objections and hearing requests filed
with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202.

A copy of any objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies

of objections and hearing requests in
electronic form must be identified by
the document number [PP 2F4105/
R2191]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries. Additional
information on electronic submissions
can be found below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Connie B. Welch, Product
Manager (PM) 21, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 227, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)
305-6226; e-mail:
welch.connie@.epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a notice of filing, published in
the Federal Register of June 15, 1995
(60 FR 31465), which announced that
Ciba-Geigy Corp., P.O. Box 18300,
Greensboro, NC 27419, had submitted a
pesticide petition, PP 2F4105, to EPA
requesting that the Administrator,
pursuant to section 408(d) of the
FFDCA, 21 U.S.C. 346a(d), establish
tolerances for combined residues of the
fungicide metalaxyl [N-(2,6-
dimethylphenyl)-N-(methoxyacetyl)
alanine methyl ester] and its metabolites
containing the 2,6-dimethylaniline
moiety and N-(2-hydroxymethyl-6-
methylphenyl)-N-(methoxyacetyl)-
alanine methyl ester, each expressed as
metalaxyl, in or on the raw agricultural
commmodities cover, forage at 1.0 ppm
and clover, hay at 2.5 ppm.

There were no comments received in
response to the notice of filing. The
scientific data submitted in the petition
and other relevant material have been
evaluated. The toxicological data
considered in support of the tolerance
include:

1. A 3-month dietary study in rats
with a no-observed-effect level (NOEL)
at 17.5 milligrams per kilogram (mg/kg)
body weight (bwt)/day (250 parts per
million (ppm)).

2. A developmental toxicity study in
rats with a NOEL of 50 mg/kg bwt for
developmental toxicity and maternal
toxicity.

3. A developmental toxicity study in
rabbits with a NOEL of 300 mg/kg bwt
highest dose tested (HDT). Metalaxyl
did not cause developmental toxicity,
even in the presence of maternal
toxicity.

4. Metalaxyl was negative in bacterial
and mammalian gene mutation. The
fungicide also did not increase the

frequency of reverse mutations in yeast.
Metalaxyl was negative in an in vivo
cytogenetics assay (hamsters) and a
dominant-lethal assay (mice).

Metalaxyl did not increase
unscheduled DNA synthesis in rat
primary hepatocytes or in human
fibroblasts. These results suggest that
metalaxyl is not genotoxic.

5. A three-generation rat reproduction
study with a NOEL of 63 mg/kg bwt/day
(1,250 ppm).

6. A 6-month dog feeding study with
a NOEL of 6.3 mg/kg bwt/day (250
ppm). Effects found at 25 mg/kg were
increased serum alkaline phosphatase
activity and increased liver weight and
liver-to-brain weight ratios without
histological changes.

7. A 2-year rat chronic feeding/
carcinogenicity study with no
compound-related carcinogenic effects
under the conditions of the study at
dietary levels up to 1,250 ppm. The
NOEL is 13 mg/kg bwt/day (250 ppm).
The lowest-observed-effect level (LOEL)
is 63 mg/kg/day based upon slight
increases in liver weight to body weight
ratios and periacinar vacuolation of
hepatocytes.

8. A 2-year mouse oncogenic study
with no compound-related carcinogenic
effects under the conditions of the study
at dietary levels up to 190 mg/kg/day.

Because of concerns raised over some
equivocal increases in tumor incidences
in the male mouse liver and the male rat
adrenal medulla, and the female rat
thyroid, the two chronic feeding studies
were submitted to the Environmental
Pathology Laboratories (EPL) for an
independent reading of the microscopic
slides. The new pathological evaluation
by EPL and the original reports of the rat
and mouse oncogenicity studies were
then both submitted for review to EPA’s
Carcinogen Assessment Group (CAG). A
final review of the carcinogenicity
studies and related material was
performed by the Peer Review
Committee of the Toxicology Branch
(TB) of the Office of Pesticide Programs
(OPP).

The four major issues evaluated by
CAG and the peer review group
included: (1) Perifollicular cell
adenomas in the thyroid of female rats;
(2) adrenal medullary tumors
(pheochromocytomas) in male rats; (3)
liver tumors in male mice; and (4)
whether the HDT (1,250 ppm) in the rat
and mouse oncogenicity studies
represented a maximume-tolerated dose
(MTD).

Regarding the thyroid tumors in
female rats, the peer review group
concluded that the increased incidences
of thyroid tumors in females of treated
groups were not compound related. This
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conclusion was based on the following:
(1) There was no progression of benign
tumors (adenomas) to malignancy
(carcinomas); (2) there was no increase
in hyperplastic changes; (3) there was
no dose-response relationship; and (4)
the two reevaluations of the microscopic
slides by the pathologists at EPL and TB
in OPP further did not confirm any
apparent effects observed in the original
report.

The issue of a possible treatment-
related increase of adrenal medullary
gland tumors, namely,
pheochromocytomas, in the male rat
was also reassessed by both CAG and
the Peer Review Committee. Both
concluded that the data, especially in
view of the reevaluation of the
microscopic slides performed by EPL,
did not support a compound-related
increase of adrenal medullary tumors;
the incidence of pheochromocytomas
more accurately represented
spontaneous variations of a commonly
occurring tumor in the aged rat.

The analysis of the significance of the
equivocal increase in the incidence of
liver tumors in male mice was very
similar to that performed for the rat
thyroid and adrenal gland tumors. The
original pathological reading of the
tissue slides reported an elevated
increase of tumors in some treatment
groups; however, these increases were
not evident after a reevaluation of
themicroscopic slides was performed by
an independent pathologist at EPL and
by the reading of a CAG pathologist. The
Peer Review Committee concurred that
the reevaluation of the slides is reliable
and does not show any compound-
related increase in the incidence of liver
tumors in the mouse.

The Agency believes that the data
from the rat and mouse long-term
studies are sufficient to support the
conclusion that metalaxyl does not
show a carcinogenic potential in
laboratory animals. This conclusion is
supported by the following: (1) The
doses tested in both the rat and mouse
long-term studies approached an MTD
based upon compound-related changes
in liver weight and/or liver histology;
(2) extensive available mutagenic
evidence indicates no potential
genotoxic activity which correlates with
the negative carcinogenic potential
demonstrated in long-term testing; (3)
metalaxyl is not structurally related to
known carcinogens; and (4) under the
conditions of the rat and mouse tests, no
indication of compound-related
carcinogenic effects was noted at any of
the treatment doses, sexes, or species.

The reference dose (RfD), anticipated
residue contribution (ARC), and food

additive regulations are covered by
existing tolerances.

The nature of the residue is
adequately understood. The
enforcement methodology has been
submitted to the Food and Drug
Administration for publication in the
Pesticide Analytical Manual, Volume Il
(PAM I1). Because of the long lead time
for publication of the method in PAM I,
the analytical methodology is being
made available in the interim to anyone
interested in pesticide enforcement
when requested from: Calvin Furlow,
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 1132, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
305-5232.

There are presently no actions
pending against the continued
registration of this chemical.

Based on the information and data
considered, the Agency has determined
that the tolerances established by
amending 40 CFR part 180 will protect
the public health. Therefore, the
tolerances are established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
to the regulation and may also request
a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual

issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

EPA has established a record for this
rulemaking under docket number [PP
2F4105/R2191] (including comments
and data submitted electronically as
described below). A public version of
this record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as (CBI), is available for
inspection from 8 a.m. to 4:30 p.m.,
Monday through Friday, except legal
holidays. The public record is located in
Rm. 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer all comments received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record which will also include all
comments submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866, EPA
must judge whether a rule is “major”’
and therefore requires a Regulatory
Impact Analysis. This rule was
submitted to the Office of Management
and Budget (OMB) for review as
required by Executive Order 12866.

Under the Regulatory Flexibility Act
(5 U.S.C. 605(b)), EPA has determined
that regulations establishing new
tolerances or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 4, 1995.
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Stephen L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. In §180.408(a) by revising the
introductory text and by amending the
table therein by adding and
alphabetically inserting new entries for
clover, forage and clover, hay, to read as
follows:

§180.408 Metalaxyl; tolerances for
residues.

(a) Tolerances are established for the
combined residues of the fungicide
metalaxyl [N-(2,6-dmethylphyenyl)-N-
(methoxyacetyl) alanine methylester]
and its metabolites containing the 2,6-
dimethylaniline moiety, and N-(2-
hydroxy methyl-6-methylphenyl)-N-
(methoxyacetyl)-alanine methyl ester,
each expressed as metalaxyl
equivalents, in or on the following raw
agricultural commodities:

. Parts per
Commodity million
* * * * *
Clover, forage 1.0
Clover, hay .......cccocevieininiiieenn 25
* * * * *
* * * * *

[FR Doc. 95-30976 Filed 12—-19-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 721
[OPPTS-50582L; FRL-4982-9]
RIN 2070-AB27

1,3-Propanediamine, N, N'-1,2-
ethanediylbis-, Polymer with 2,4,6-
Trichloro-1,3,5-triazine, Reaction
Products with N-Butyl-2,2,6,6-
tetramethyl-4-piperidinamine;
Modification of Significant New Use
Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is modifying the
significant new use rule (SNUR)
promulgated under section 5(a)(2) of the
Toxic Substances Control Act (TSCA)
for 1,3-propanediamine, N, N’-1,2-
ethanediylbis-, polymer with 2,4,6-

trichloro-1,3,5-triazine, reaction
products with N-butyl-2,2,6,6-
tetramethyl-4-piperidinamine based on
a modification to the TSCA 5(e) consent
order regulating the substance. EPA is
modifying this rule based on receipt of
toxicity data.

EFFECTIVE DATE: The effective date of
this rule is January 19, 1996.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director, TSCA
Assistance Office (7408), Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, Rm.
E-543B, 401 M St., SW., Washington,
DC 20460, telephone: (202) 554-1404,
TDD: (202) 554—0551; e-mail: TSCA-
Hotline@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of August 15, 1990 (55
FR 33296), EPA issued a SNUR (FRL—
3741-8) establishing significant new
uses for 1,3-propanediamine, N, N’-1,2-
ethanediylbis-, polymer with 2,4,6-
trichloro-1,3,5-triazine, reaction
products with N-butyl-2,2,6,6-
tetramethyl-4-piperidinamine based on
the section 5(e) consent order for the
substance. Because of additional data
EPA has received for this substance,
EPA is modifying the SNUR.

I. Background

The Agency proposed the
modification of the SNUR (FRL—4919-6)
for this substance in the Federal
Register of May 30, 1995 (60 FR 28075).
The background and reasons for the
modification of the SNUR are set forth
in the preamble to the proposed
modification. The Agency received no
public comment concerning the
proposed modification. As a result EPA
is modifying this SNUR.

11. Objectives and Rationale of
Modification of the Rule

During review of the premanufacture
notice (PMN) submitted for the
chemical substance that is the subject of
this modification, EPA concluded that
regulation was warranted under section
5(e) of TSCA pending the development
of information sufficient to make a
reasoned evaluation of the health and
environmental effects of the substances.
EPA identified the tests considered
necessary to evaluate the risks of the
substances and identified the protective
equipment necessary to protect any
workers who may be exposed to the
substances. The basis for such findings
is in the rulemaking record referenced
in Unit 111 of this preamble. Based on
these findings, a section 5(e) consent
order modification was negotiated with
the PMN submitter.

In light of the petition to modify the
consent order and SNUR, the 90-day
subchronic test, the data on structurally
similar polycationic polymers, and the
recalculation of the risk assessment of
the PMN substances based on
information provided by the petitioner,
the Agency determined that it could no
longer support a finding that the PMN
substance may present an unreasonable
risk to human health or the environment
for the hazard communication and
respiratory protection requirements in
this modification. The modification of
SNUR provisions for the substances
designated herein is consistent with the
provisions of the section 5(e) order.

I11. Rulemaking Record

The record for the rule which EPA is
modifying was established at OPPTS—
50582. This record includes information
considered by the Agency in developing
this rule and includes the modification
to consent orders to which the Agency
has responded with this modification.

A public version of the record,
without any Confidential Business
Information, is available in the OPPT
Non-Confidential Information Center
(NCIC) from 12 p.m. to 4 p.m., Monday
through Friday, except legal holidays.
The TSCA NCIC is located in the
Northeast Mall Basement Rm. B—-607,
401 M St., SW., Washington, DC.

IV. Regulatory Assessment
Requirements

EPA is modifying the requirements of
this rule by eliminating several
requirements. Any costs or burdens
associated with this rule will be reduced
when the rule is modified. Therefore,
EPA finds that no additional
assessments of costs or burdens are
necessary under Executive Order 12866,
the Regulatory Flexibility Act (5 U.S.C.
605(b)), or the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals,
Hazardous materials, Recordkeeping
and reporting requirements, Significant
New uses.

Dated: December 11, 1995.

Charles M. Auer,

Director, Chemical Control Division, Office
of Pollution Prevention and Toxics.

Therefore, 40 CFR part 721 is
amended to read as follows:

PART 721—[AMENDED]

1. The authority citation for part 721
continues to read as follows:
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Authority: 15 U.S.C. 2604, 2607, and
2625(c).

2. Section 721.7280 is amended by
revising paragraphs (a) and (b)(1) to read
as follows:

§721.7280 1,3-Propanediamine, N, N'-1,2-
ethanediylbis-, polymer with 2,4,6-trichloro-
1,3,5-triazine, reaction products with N-
butyl-2,2,6,6-tetramethyl-4-piperidinamine.

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified as
1,3-propanediamine, N, N’-1,2-
ethanediylbis-, polymer with 2,4,6-
trichloro-1,3,5-triazine, reaction
products with N-butyl-2,2,6,6-
tetramethyl-4-piperidinamine (PMN P—
89-632) is subject to reporting under
this section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
@)(1), @Q)iii), @)(3). (a)(4). (@)(E)().
(@) (5)(ii), (a)(5)(iv), ()(5)(v), (A)(6)(),
(a)(6)(ii), (b) (concentration set at 0.1
percent), and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72
(a) through (f), (@)(1)(iv), (@)(1)(viii),
(9)(2)(1), (9)(2)(ii), (9)(2)(iii), (9)(2)(iv),
(9)(2)(v), and (9)(5).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The following
recordkeeping requirements are
applicable to manufacturers, importers,
and processors of this substance, as
specified in § 721.125 (a) through (i).

* * * * *

[FR Doc. 95-30973 Filed 12—-19-95; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 7176
[CO-935-1430-01; COC-28255]

Partial Revocation of Secretarial Order
Dated May 23, 1946; Colorado

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order partially revokes a
Secretarial order insofar as it affects 160
acres of public land withdrawn for the
Bureau of Reclamation’s Gunnison-
Arkansas Project. The land is no longer

needed for reclamation purposes, and
the partial revocation will allow for
disposal by exchange. This action will
open 160 acres to surface entry and
mining unless closed by overlapping
withdrawals or temporary segregations
of record. The land has been and will
remain open to mineral leasing.

EFFECTIVE DATE: January 19, 1996.

FOR FURTHER INFORMATION CONTACT:
Alexa Watson, BLM Colorado State
Office, 2850 Youngfield Street,
Lakewood, Colorado 80215-7076, 303—
239-3796.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it is ordered as follows:

1. The Secretarial Order dated May
23, 1946, which withdrew public land
for the Bureau of Reclamation’s
Gunnison-Arkansas Project, is hereby
revoked insofar as it affects the
following described land:

New Mexico Principal Meridian
T.49N.,R.5W,,
Sec. 34, NEYa.

The area described contains 160 acres in
Gunnison County.

2. At 9 a.m. onJanuary 19, 1996, the
land described in paragraph 1 will be
opened to the operation of the public
land laws generally, subject to valid
existing rights, the provisions of existing
withdrawals, other segregations of
record, and the requirements of
applicable law. All valid applications
received at or prior to 9 a.m. on January
19, 1996, shall be considered as
simultaneously filed at that time. Those
received thereafter shall be considered
in the order of filing.

3. At 9 a.m. onJanuary 19, 1996, the
land described in paragraph 1 will be
opened to location and entry under the
United States mining laws subject to
valid existing rights, the provisions of
existing withdrawals, other segregations
of record, and the requirements of
applicable law. Appropriation of any of
the land described in this order under
the general mining laws prior to the date
and time of restoration is unauthorized.
Any such attempted appropriation,
including attempted adverse possession
under 30 U.S.C. 38 (1988), shall vest no
rights against the United States. Acts
required to establish a location and to
initiate a right of possession are
governed by State law where not in
conflict with Federal law. The Bureau of
Land Management will not intervene in
disputes between rival locators over
possessory rights since Congress has
provided for such determinations in
local courts.

Dated: December 8, 1995.
Bob Armstrong,
Assistant Secretary of the Interior.
[FR Doc. 95-30840 Filed 12-19-95; 8:45 am)]
BILLING CODE 4310-JB-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7630]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: This rule identifies
communities participating in the
National Flood Insurance Program
(NFIP). These communities have
applied to the program and have agreed
to enact certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.
EFFECTIVE DATES: The dates listed in the
third column of the table.
ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: Post Office Box 6464,
Rockville, MD 20849, (800) 638—6620.
FOR FURTHER INFORMATION CONTACT:
Robert F. Shea, Jr., Division Director,
Program Implementation Division,
Mitigation Directorate, 500 C Street,
SW., room 417, Washington, DC 20472,
(202) 646-3619.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Since the communities on the attached
list have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.
In addition, the Director of the
Federal Emergency Management Agency
has identified the special flood hazard
areas in some of these communities by
publishing a Flood Hazard Boundary
Map (FHBM) or Flood Insurance Rate
Map (FIRM). The date of the flood map,
if one has been published, is indicated
in the third column of the table. In the
communities listed where a flood map
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has been published, Section 102 of the
Flood Disaster Protection Act of 1973, as
amended, 42 U.S.C. 4012(a), requires
the purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.

The Director finds that the delayed
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
unnecessary.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director certifies that
this rule will not have a significant
economic impact on a substantial

number of small entities in accordance
with the Regulatory Flexibility Act, 5 U.
S. C. 601 et seq., because the rule creates
no additional burden, but lists those
communities eligible for the sale of
flood insurance.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of §64.6 are amended as
follows:

Sate/location %f{;“,’{l‘g Effective date of eligibility C”f[ﬁ;‘; effective
New Eligibles—Emergency Program
North Carolina: Hertford County, unincorporated areas . 370130 | OCL. 6, 1995 ....oiiiiiiiiiiee it June 2, 1978.
Texas: Oakwood, city of, Leon County .........ccccceeveennnen. 480437 | OCt. 13, 1995 ...oiiiiiiiiiiiiteieeeie e Feb. 6, 1976.
Georgia: Putman County, unincorporated areas ............ 130540 | Oct. 23, 1995 ....
Michigan: Gourley, township of, Menominee County ..... 260455 | ..dO ...cceevneenn.
South Carolina: Pamplico, town of, Florence County ..... 450081 | ...dO .....cceeeeee Apr. 23, 1976.
Kansas: Miami County, unincorporated areas ................ 200220 | NOV. 6, 1995 ...oiiiiiiiiiiiiieiee ettt June 7, 1977.
Texas:
Roma, city of, Starr County ........ccocceeveeriieeneenieenn 480577 | NOV. 20, 1995 ...iiiiiiiiiiiiieiee ettt e June 4, 1976.
Leon County, unincorporated areas .............ccceeeue.. 480903 | NOV. 24, 1995 ...oiiiiiiiiiiiiiiieieeeeeeeeeeeeeeeeeee e
New Eligibles—Regular Program
South Carolina: Gilbert, town of, Lexington County ....... 450132 | OcCt. 13, 1995 ...oiiiiiiiiiiiiiiieee e July 17, 1995.
California: Buellton, city of, Santa Barbara County? ...... 060757 | OCL. 16, 1995 ...ooiiiiiiiiee et
North Carolina: Cleveland County, unincorporated 370302 | OCt. 23, 1995 ...oiiiiiiiiiieriee ettt July 2, 1991.
areas.
lowa:
DeWitt, city of, Clinton County 2 ..........cccceevveveieiiee i 190568 | OCt. 27, 1995, ..oiiiiieiiieiiiirieriieiiie s
Reinstatements
New York: Lima, village of, Livington County ................. 361457 | Jan. 11, 1980, Emerg; July 23, 1982, Reg; Nov. 4, | July 23, 1982.
1992, Susp; Oct. 4, 1995, Rein.
Pennsylania:
Bellevue, borough of, Allegheny County ................. 420009 | Feb. 17, 1977, Emerg; Dec. 15, 1978, Reg; Oct. 4, | Oct. 4, 1995.
1995, Susp; Oct. 13, 1995, Rein.
Emsworth, borough of, Allegheny County ............... 420034 | June 20, 1975, Emerg; Sept. 30, 1980, Reg; Oct. 4, | Oct. 4, 1995.
1995, Susp; Oct. 13, 1995, Rein.
Briar Creek, borough of, Columbia County ............. 420340 | Aug. 31, 1973, Emerg; Aug. 15, 1979, Reg; Feb. 16, | Feb. 16, 1995.
1995, Susp; Oct. 13, 1995, Rein.
Upper St. Clair, township of Allegheny County ....... 421119 | June 11, 1974, Emerg; Mar. 15, 1984, Reg; Oct. 4, | Oct. 4, 1995.
1995, Susp; Oct. 13, 1995, Rein.
lllinois:
New Lenox, village of, Will County ..........cccoccueeenee. 170706 | Sept. 19, 1974, Emerg; May 1, 1980, Reg; Sept. 6, | Sept. 6, 1995.
1995, Susp; Oct. 16, 1995, Rein.
Kincaid, village of, Christian County ............cccecuenee. 170858 | Apr. 7, 1976, Emerg; April 1, 1993, Reg; Apr. 1, 1993, | Apr. 1, 1993.
Susp; Oct. 19, 1995, Rein.
Pennsylvania: McCandless, township of, Allegheny 421081 | Oct. 4, 1974, Emerg; June 18, 1980, Reg; Oct 4, 1995, | Oct. 4, 1995.
County. Susp; Oct. 19, 1995, Rein.
New York: Sandy Creek, town of, Oswego County ....... 360661 | Aug. 18, 1975, Emerg; Oct. 15, 1981, Reg; July 17, | July 17, 1995.
1995, Susp; Oct 20, 1995, Rein.
Pennsylvania:
Forward, township of, Allegheny County ................. 421064 | Sept. 27, 1994, Emerg; Feb. 1, 1980, Reg; Oct. 4, | Oct. 4, 1995.
1995, Susp; Oct. 23, 1995, Rein.
Cumberland, township of, Greene County .............. 421188 | Jan. 27, 1976, Emerg; July 1, 1986, Reg; Sept. 20, | Sept. 20, 1995.
1995, Susp; Oct. 23, 1995, Rein.
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Sate/location %f{;“,’{l‘g Effective date of eligibility C”Tﬁ;‘; effective
Stowe, township of, Allegheny County .................... 421110 | Dec. 5, 1974, Emerg; Feb. 15, 1980, Reg; Oct. 4, | Oct. 4, 1995.
1995, Susp; Oct. 23, 1995, Rein.
New York:
Waverly, town of, Franklin County ...........cccceveennee. 361126 | Jan. 22, 1977, Emerg; Dec. 4, 1985, Reg; Nov. 4, | Dec. 4, 1985.
1992, Susp; Oct. 26, 1995, Rein.
Ballston Spa, village of, Saratoga, County .............. 360710 | July 7, 1975, Emerg; June 1, 1984, Reg; Aug. 16, | Aug. 16, 1995.
1995, Susp; Oct. 26, 1995, Rein.
Pennsylvania:
Carnegie, borough of, Allegheny County ................ 420019 | July 3, 1973, Emerg; May 1, 1978, Reg; Oct. 4, 1995, | Oct. 4, 1995.
Susp; Oct. 26, 1995, Rein.
South Versailles, township of, Allegheny County .... 421281 | Aug. 7, 1974, Emerg; Aug. 1, 1979, Reg; Oct. 4, 1995, | Oct. 4, 1995.
Susp; Oct. 26, 1995, Rein.
Kennedy, township of, Allegheny County ................ 421072 | Apr. 26, 1974, Emerg; Feb. 15, 1980, Reg; Oct. 4, | Oct. 4, 1995.
1995, Susp; Oct. 27, 1995, Rein.
Baldwin, borough of, Allegheny County .................. 420007 | Nov. 19, 1973, Emerg; Aug. 15, 1978, Reg; Oct. 4, | Oct. 4, 1995.
1995, Susp; Oct. 31, 1995, Rein.
Brackenridge, borough of, Allegheny County .......... 420014 | Nov. 26, 1974, Emerg; Aug. 15, 1980, Reg; Oct. 4, | Oct. 4, 1995.
1995, Susp; Oct. 31, 1995, Rein.
Crafton, borough of, Allegheny County .................. 420026 | Apr. 15, 1974, Emerg; Dec. 19, 1980, Reg; Oct. 4, | Oct. 4, 1995.
1995, Susp; Oct. 31, 1995, Rein.
Wisconsin: Stanlay, city of, Chippewa County ............... 550047 | Apr. 1, 1975, Emerg; Sept. 18, 1985, Reg; Sept. 18, | Sept. 18, 1985.
1985, Susp; Oct. 31, Rein.
Indiana: Laurel, town of, Franklin County ...........c..ccco..... 180306 | May 27, 1975, Emerg; Sept. 1, 1988, Reg; Sept. 1, | Nov. 2, 1995.
1988, Susp; Nov. 6, 1995, Rein.
lllinois: Peotone, village of, Will County ..........cccccevueeennes 170709 | Aug. 14, 1974, Emerg; Jan. 14, 1983, Reg; Sept. 6, | Sept. 6, 1995.
1995, Susp; Nov. 6, 1995, Rein.
Pennsylvania:
Harrison, township of, Potter County ...........cccc..c...... 421978 | Dec. 31, 1975, Emerg; June 1, 1987, Reg; Aug. 2, | June 1, 1995.
1993, Susp; Nov. 7, 1995, Rein.
Neville, township of, Allegheny County ................... 425385 | Mar. 19, 1971, Emerg; July 7, 1978, Reg; Oct. 4, 1995, | Oct. 4, 1995.
Susp; Nov. 7, 1995, Rein.
Rankin, borough of, Allegheny County .................... 420067 | Feb. 10, 1975, Emerg; July 2, 1980, Reg; Oct. 4, 1995, | Oct. 4, 1995.
Susp; Nov. 20, 1995, Rein.
Indiana: Perry County, unincorporated ...........ccccccvcvveenns 180195 | Apr. 11, 1975, Emerg; Nov. 1, 1995, Reg; Nov. 1, | Nov. 1, 1995.
1995, Susp; Nov. 24, 1995, Rein.
Mississippi: Philadelphia, city of, Neshoba County ........ 280120 | Nov. 2, 1974, Emerg; Sept. 29, 1986, Reg; Oct. 18, | Oct. 18, 1995.
1995, Susp; Nov. 24, 1995, Rein.
Virginia: Salem, city of, independent City ............ccccevenns 510141 | Mar. 8, 1974, Emerg; Sept. 2, 1981, Reg; Oct. 18, | Oct. 18, 1995.
1995, Susp; Nov. 22, 1995, Rein.
Pennsylvania:
Oakmont, borough of, Allegheny County ................ 420060 | July 25, 1974, Emerg; Jan. 16, 1981, Reg; Oct. 4, | Oct. 4, 1995.
1995, Susp; Nov. 27, 1995, Rein.
Green Tree, borough of, Allegheny County ............ 420040 | June 27, 1974, Emerg; July 16, 1981, Reg; Oct. 4, | Oct. 4, 1995.
1995, Susp; Nov. 30, 1995, Rein.
South Carolina: Edgefield County, unincorporated 450229 | July 12, 1991, Emerg; Apr. 1, 1993, Reg; Sept. 20, | Sept. 20, 1995.
areas. 1995, Susp; Nov. 30, 1995, Rein.
Regular Program Conversions
Region Il
Pennsylvania:
Aleppo, township of, Allegheny County ................... 421266 | October 4, 1995 ......ccoiiiie e 10-4-95.
Suspension Withdrawn
Aspinwall, borough of, Allegheny County 420005 Do.
Bell Acres, borough of, Allegheny County 420008 Do.
Bethel Park, Municipality of, Allegheny County ....... 420012 Do.
Blawnox, borough of, Allegheny County .......... 420013 Do.
Braddock, borough of, Allegheny County ... 420015 Do.
Bridgeville, borough of, Allegheny County . 420018 Do.
Clairton, City of, Allegheny County ...... 420034 Do.
Collier, township of, Allegheny County ... 421058 Do.
Corapolis, borough of, Allegheny County ...... 420025 Do.
Dravosburg, borough of, Allegheny County .. 420027 Do.
Elizabeth, borough of, Allegheny County ... 421263 Do.
Elizabeth, township of, Allegheny County .. 420033 Do.
Etna, borough of, Allegheny County ....... 421062 Do.
Fawn, township of, Allegheny County .... 421285 Do.
Findlay, township of, Allegheny County ..... 421286 Do.
Glassport, borough of, Allegheny County ... 420038 Do.
Hampton, township of, Allegheny County .. 420978 Do.
Harmar, township of, Allegheny County ..... 421068 Do.
Harrison, borough of, Allegheny County .... 420041 Do.
Haysville, borough of, Allegheny County .... 420042 Do.
Heidelberg, borough of, Allegheny County .............. 420043 Do.
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’ Commu- ] P Current effective
Sate/location nity No. Effective date of eligibility map date
Homestead, borough of, Allegheny County ............. 420044 | ..... 0O e Do.
Indiana, township of, Allegheny County ........ 421070 . Do.
Leet, township of, Allegheny County .......... 421075 Do.
Leetsdale, borough of, Allegheny County 420047 Do.
Liberty, borough of, Allegheny County ... 420048 Do.
McDonald, borough of, Allegheny County .. 420855 Do.
McKeesport, city of, Allegheny County ............. 420051 Do.
McKees Rocks, borough of, Allegheny County ....... 420052 Do.
Mnubhall, borough of, Allegheny County ........... 420056 Do.
North Fayette, township of, Allegheny County 421085 Do.
North Versailles, township of, Allegheny County .... 421231 Do.
O’Hara, township of, Allegheny County ................... 421088 Do.
Penn Hills, Municipality of, Allegheny County ......... 421092 Do.
Pine, township of, Allegheny County ...........cc.cc...... 421094 | ..... GO e Do.
Pitcairn, borough of, Allegheny County 420062 Do.
Plum, borough of, Allegheny County ...... 420065 Do.
Reserve, township of, Allegheny County ................. 420068 Do.
Richland, township of, Allegheny County ................ 421199 Do.
Robinson, township of, Allegheny County ..... 421079 Do.
Sharpsburg, borough of, Allegheny County .. 420073 Do.
Springdale, township of, Allegheny County 420074 Do.
Swissvale, borough of, Allegheny County ............... 420075 Do.
Tarentum, borough of, Allegheny County ...... 420076 Do.
Turtle Creek, borough of, Allegheny County ........... 420079 Do.
Verona, borough of, Allegheny County ................... 422611 Do.
Versailles, borough of, Allegheny County ............... 420081 Do.
Wall, borough of, Allegheny County .............. 420082 Do.
West Deer, township of, Allegheny Couunty ........... 421299 Do.
West Elizabeth, borough of, Allegheny County ....... 420083 Do.
Wilmerding, borough of, Allegheny County ............. 420091 Do.
Virginia: Hampton, independent City ..........ccccoccveiiienenns 515527 | ...... O e e 7-3-95.
Region V
llinois: Old Mill Creek, village of, Lake County .............. 170385 | ...... O o 8-1-80.
Regular Program Conversions
Region |
Maine: Auburn, city of, Androscoggin County ................ 230001 | October 18, 1995 ......cccciiiiiiiiiiiesee e 10-18-95.
Suspension Withdrawn
Region 1l
Maryland: Oakland, town of, Garrett County .................. 240039 | ...... O e Do.
Pennsylvania:
East Bethlehem, township of, Washington County 422140 Do.
Elco, borough of, Washington County ........... 420852 Do.
Henderson, township of, Huntingdon County .......... 420960 Do.
Monongahela, township of, Greene County ..... 421673 Do.
Virginia: Roanoke County, unincorporated areas ........... 510190 Do.
West Virginia:
Fairmont, city of, Marion County ..........c.ccccoevvrneenee. 540099 Do.
Marion County, unincorporated areas . 540097 Do.
Morgantown, city of, Marion County ....... 540141 Do.
Star City, town of, Monongalia County 540273 Do.
Region V
Ohio: Hamiltion County, unincorporated areas ............... 390204 | ...... O e Do.
Indiana:
Flora, town of, Carroll County .........ccccevvvieeviiveennnnnn. 180021 | November 1, 1995 .......ocooiiiiiiiieeeee et 11-1-95.
Suspension Withdrawn
Scott County, unincorporated areas ..............ccceec.. 180474 | ...... O et Do.
Vermillion County, unincorporated areas 180449 Do.
Ohio: Trimble, village of, Athens County ...........c.cceevnne 390021 Do.
Region |
Connecticut: Bozrah, town of, New London County ....... 090094 | November 2, 1995 .......cooiiiiiiiiieeriie e 11-2-95.
Suspension Withdrawn
Region I
New Jersey: South Belmar, borough of, Monmouth 340328 | ...... O e Do.
County.
Region 1lI
Pennsylvania: Jefferson, township of, Greene County ... 421672 | ...... O et Do.
Region V
lllinois: Hampshire, village of, Kane County ................... 170327 | ...... QO s Do.
Indiana:
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’ Commu- ] P Current effective
Sate/location nity No. Effective date of eligibility map date
Brookville, town of, Franklin County .............c.ccc..... 180069 Do.
Cedar Grove, town of, Franklin County .. 180304 Do.
Franklin County, unincorporated areas ................... 180068 Do.
Michigan: Montrose, township of, Genessee County ..... 260399 Do.
Ohio: Napoleon, city of, Henry County .........c.cccocvveennnn. 390266 Do.
Wisconsin: Washburn, city of, Bayfield County .............. 550019 Do.
Region VIl
Utah: Davis County, unincorporated areas ..................... 490038 | ...... QO s Do.
Regular Program Conversions
Region I
New York:
Schroon, town of, Essex County .........cccoceeeeevineenns 361158 | November 16, 1995 .......cocooiiiiiiiiiiiie e 11-16-95.
Suspension Withdrawn
Wilmington, town of, Essex County ...........c.ccceeuee. 361161 | ...... O s Do.
Region 1l
Pennsylvania:
Allenport, borough of, Washington County .... 420845 Do.
Belle Vernon, borough of, Fayette County .... 420457 Do.
Brownsville, borough of, Fayette County .... 420458 Do.
Brownsville, township of, Fayette County ...... 421621 Do.
Marion Center, borough of, Indiana County ............ 420503 Do.
Stroud, township of, Monroe County ..........cccceeeeen. 420693 Do.
Region V
lllinois: Mill Creek, village of, Union County ................... 170659 Do.
Indiana: Carmel, city of, Hamilton County ..........c..cc....... 180081 Do.
Ohio:
Laurelville, village of, Hocking County ..................... 390273 Do.
Meigs county, unincorporated areas ............. 390387 Do.
Wisconsin: Clintonville, city of, Waupaca County 550494 Do.
Region VI
Louisiana:
Grant County, unincorporated areas ..............c.ce.... 220076 | ...... O s Do.
New Roads, town of, Pointe Coupee Parish ........... 220144 | ...... [0 o T RO UPRURRRRTUPTNY Do.
Pointe Coupee Parish, unincorporated areas .. 220140 Do.
Oklahoma: Comanche, city of, Comanche County 400008 Do.
Withdrawn
Oklahoma: Delaware Tribe of Western Oklahoma, 40052 | Oct. 18, 1985, Emerg; Jan. 18, 1988, Reg; Dec. 16, | 9-27-91.
Caddo County. 1992, Susp; Feb. 18, 1993, Rein; Nov. 20, 1995,
With.

1The City of Buellton has adopted by reference Santa Barbara County’s Flood Insurance Study (FIS) and Flood Insurance Rate Map (FIRM)
for floodplain management and insurance purposes dated 6-3-92. (Santa Barbara County’s CID number is 060331; panels number 554, 555,

556 and 558).

2The City of DeWitt has adopted by reference Clinton County’s FIRM dated 9-1-90, for floodplain management and insurance purposes.
(Panels 21 and 13). Clinton County’s CID number is 190859.
Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein.—Reinstatement; Susp.—Suspension; With.—Withdrawn.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Issued: December 15, 1995.
Robert H. Volland,

Acting Deputy Associate Director, Mitigation
Directorate.

[FR Doc. 95-30965 Filed 12—-19-95; 8:45 am]
BILLING CODE 6718-05-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 95-113; RM-8664, RM 8697]

Radio Broadcasting Services; Salem
and New Martinsville, WV

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Salem-Teikyo University,
allots Channel 277A at Salem, West
Virginia, as the community’s second
local FM transmission service (RM—
8664). See 60 FR 39141, August 1, 1995.
We also, at the request of Seven Ranges
Radio Company, Inc., allot the
counterproposal for Channel 258A at
New Martinsville, West Virginia, as its
second local FM transmission service
(RM-8697). Channel 277A can be
allotted to Salem in compliance with
the Commission’s minimum distance
separation requirements without the
imposition of a site restriction. The
coordinates for Channel 277A at Salem
are North Latitude 39-17-00 and West
Longitude 80-34-00. Additionally,
Channel 258A can be allotted to New



Federal Register / Vol. 60, No. 244 / Wednesday, December 20, 1995 / Rules and Regulations 65587

Martinsville in compliance with the
Commission’s minimum distance
separation requirements without the
imposition of a site restriction. The
coordinates for Channel 258A at New
Martinsville are North Latitude 39-38—
36 and West Longitude 80-51-36. See
Supplementary Information, infra.

DATES: Effective January 29, 1996. The
window period for filing applications
will open on January 29, 1996 and close
on February 29, 1996.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 95-113,
adopted November 27, 1995, and
released December 15, 1995. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

Since Salem and New Martinsville are
located within 320 kilometers (200
miles) of the U.S.-Canadian border,
concurrence of the Canadian
government has been obtained. With
this action, this proceeding is
terminated.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Sections 303, 48 Stat., as
amended, 1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under West Virginia, is
amended by adding Channel 277A at
Salem, and by adding Channel 258A at
New Martinsville.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 95-30897 Filed 12—-19-95; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 100

[IB Docket No. 95-168; PP Docket No. 93—
253; FCC 95-507]

Direct Broadcast Satellite Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: On December 14, 1995, the
Federal Communications Commission
adopted a Report and Order in which it
adopted a number of new rules and
policies for the Direct Broadcast
Satellite (“DBS”’) service, including the
use of competitive bidding to resolve
mutually exclusive applications for DBS
resources. As part of its decision in
Advanced Communications
Corporation, FCC 95-428 (released
October 18, 1995), the Commission
reclaimed for the public 51 channels of
DBS spectrum at two orbital locations
(27 channels at 110° W.L. and 24
channels at 148° W.L.) that had
previously been assigned to Advanced
Communications Corporation (“ACC”).
The Commission adopts rules and
policies in the DBS service in order to
update the current “interim’’ rules and
to reassign, through a competitive
bidding process, channels at orbital
locations previously assigned to ACC.
EFFECTIVE DATE: January 19, 1996.

FOR FURTHER INFORMATION CONTACT:
Suzanne Hutchings or Bill Wiltshire,
International Bureau, (202) 418-0420; or
Diane Conley, Wireless
Telecommunications Bureau, (202) 418—
0660.

SUPPLEMENTARY INFORMATION: This
summarizes the Commission’s Report
and Order in 1B Docket No. 95-168; PP
Docket No. 93-253; FCC 95-507,
adopted on December 14, 1995, and
released on December 15, 1995. The
complete text of this Report and Order
(“Order™) is available for inspection and
copying during normal business hours
in the FCC Reference Center (Room
239), 1919 M Street NW., Washington,
D.C., and also may be purchased from
the Commission’s copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street NW.,
Suite 140, Washington, D.C. 20037. This
Order contains new or modified
information collections subject to the
Paperwork Reduction Act of 1995
(““PRA’), Pub. L. 104-13, which were
proposed in the NPRM and submitted to
the Office of Management and Budget
(“OMB™) for approval. The Commission
received no comments on the proposed
information collections, and therefore
adopts them as originally proposed. The
effective date of the new and modified

rules being adopted falls after the
deadline for OMB action under the PRA.

Synopsis of the Report and Order

I. Introduction

1. Over six years ago, in Continental
Satellite Corporation, 4 FCC Rcd 6292
(1989), the Commission stated that
existing DBS permittees would have
first right to additional channel
assignments upon surrender or
cancellation of a DBS construction
permit. The Notice of Proposed
Rulemaking (““NPRM”) in this
proceeding, 60 FR 55822 (Nov. 3, 1995),
tentatively concluded that this
reassignment policy no longer serves the
public interest, and accordingly
proposed to use competitive bidding
when the Commission has received
mutually exclusive applications for
reassignment of such DBS resources.
Specifically, the NPRM proposed to
auction two large blocks of channels
that are currently available at two
orbital locations. In addition, the NPRM
proposed new service rules that would:
(1) impose performance criteria
intended to ensure that DBS resources
are utilized in a timely manner; (2)
guard against potential anticompetitive
conduct by DBS providers; and (3)
ensure timely DBS service to Alaska and
Hawaii. The NPRM also requested
comment on our existing policy
governing the extent to which DBS
resources may be put to alternative uses.

2. The Commission concludes that the
public interest is no longer served by
the pro rata methodology established in
Continental for reassigning reclaimed
DBS channels. Accordingly, the
Commission adopts new rules for
reassigning DBS resources. In the Order,
the Commission finds that it has the
statutory authority to auction DBS
construction permits if the Commission
receives mutually exclusive
applications, and that the objectives of
Section 309(j) of the Communications
Act, 47 U.S.C. 309(j), would be served
by doing so. Specifically, under the
Order the Commission will auction two
DBS construction permits: one for all 28
channels now available at the 110° W.L.
orbital location (27 channels from ACC
plus 1 channel that was never assigned),
and another for all 24 channels now
available at the 148° W.L. orbital
location. The NPRM proposed to
employ an oral outcry auction to award
construction permits for these channel
blocks. The Commission has instead
determined that these two permits
should be awarded through a sequential
multiple round electronic auction.
Other auction designs may be used for
future DBS auctions.
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3. The Commission also adopts three
new service rules and revises an
existing policy. First, a person receiving
a new or additional DBS construction
permit will be required to complete
construction of its first satellite within
four years of receiving its permit, and to
complete all satellites in its DBS system
within six years. Second, new
permittees will be required to provide
DBS service to Alaska and Hawaii from
any orbital location where such service
is technically feasible, and existing
permittees will be required to provide
such service from either or both of their
assigned orbital locations in order to
retain their channel assignments at
western orbital locations. Third, the
term for non-broadcast DBS licenses
will be lengthened from five years to ten
years, to encourage investment and
innovation in the service and to better
match the useful life of DBS satellites.
In addition, the existing policy
restricting non-DBS use of DBS
resources will be restated in terms of
capacity rather than time in order to
allow DBS licensees to configure their
systems more efficiently. The
Commission believes that these rules are
well designed to spur swift
development of DBS spectrum resources
to the benefit of the American public.

1. Proposed Service Rules

A. Performance Objectives

4. The Commission finds that
combining existing due diligence
requirements with additional milestones
for construction and operation of DBS
systems by new permittees will prevent
unnecessary delays in the
commencement of service. Accordingly,
the Commission adopts, as proposed in
the NPRM, two additional performance
criteria for those receiving DBS
construction permits after the effective
date of the proposed rule: (1)
completion of construction of the first
satellite in a DBS system within four
years of authorization; and (2) launch
and operation of all satellites in a DBS
system within six years of authorization.

B. Use of DBS Capacity

5. At present, Commission policy
requires each DBS licensee to begin DBS
operations before the end of its first five-
year license term, but allows otherwise
unrestricted use during that term. After
expiration of the first term, a DBS
operator may continue to provide non-
DBS service only on those transponders
on which it also provides DBS service,
and only up to half of the use of each
transponder each day. The Commission
finds that capacity-based restrictions
would allow DBS permittees and

licensees more flexibility in how they
configure their satellites as a matter of
technical efficiency in complying with
the limitations we have imposed.
Accordingly, the Order restates existing
restrictions on the use of DBS resources
as a function of capacity rather than
time, but otherwise retains the existing
use policy. Thus, the new policy will be
that a DBS licensee must begin DBS
operations within five years of receipt of
its license, but may otherwise make
unrestricted use of the spectrum during
that time. After that five-year period,
such a licensee may continue to provide
non-DBS service so long as at least half
of its total capacity at a given orbital
location is used for DBS service.

6. The NPRM noted the possibility
that, as a result of a separate proceeding,
operators using DBS channels and
orbital locations may be permitted to
provide both domestic and international
service. See Amendment to the
Commission’s Regulatory Policies
Governing Domestic Fixed Satellites and
Separate International Satellite
Systems, Notice of Proposed
Rulemaking, FCC 95-146, para. 38
(released April 25, 1995)(*“Transbhorder/
Separate Systems™), 60 FR 24817 (May
10, 1995). The Commission notes that
the construction permits available at
auction currently authorize only DBS
service to the United States, and finds
that the potential for international DBS
service is no basis for delaying the
auction pending resolution of
international satellite service issues in
the Transborder/Separate Systems
proceeding.

C. Rules and Policies Designed to
Promote Competition

1. Spectrum Aggregation Limitations.
7. The NPRM proposed certain rules
intended to prevent strategic use of DBS
resources for anticompetitive purposes
and also requested comment on whether
additional steps were necessary to
achieve the desired goal of fostering
competition among multichannel video
programming distributors (“MVPDs”),
such as DBS and cable systems. Two of
the rules proposed were structural, in
that they placed limits on the number of
full-CONUS DBS channels a person
could hold or use. The NPRM also
proposed rules aimed at preventing
specific types of potentially
anticompetitive conduct, and requested
comment on the degree to which
existing rules might address those same
concerns.

8. The Commission rejects both of the
spectrum caps proposed in the NPRM,
and instead adopts a one-time spectrum
limitation applicable to the upcoming
auction. Under this one-time auction

rule, a party currently holding an
attributable interest in full-CONUS
channels at one location may bid at
auction for channels currently available
at the 110° location, but if successful
must divest its existing full-CONUS
channels at any other location within
twelve months. The Commission finds
that the rule is necessary given the
scarcity of full-CONUS DBS spectrum
and the impact that concentration of
this spectrum into the hands of any
single provider might have on the
overall MVPD market. The resulting
intra-DBS competition will best serve
the public interest by ensuring a level of
rivalry between and among DBS firms
and other MVPDs that should constrain
any potential there might be for strategic
anticompetitive conduct. The
Commission also finds that twelve
months should be sufficient to allow an
orderly divestiture, if necessary, and
strikes a proper balance between the
time necessary for negotiation and the
desire to ensure that spectrum not
remain idle.

9. For purposes of implementing the
spectrum aggregation limitation adopted
in the Order, the Commission will only
consider three orbital locations—101°,
110°, and 119°—to be capable of full-
CONUS service. A four