€D
NT
GPO,

7-31-97
Vol. 62 No. 147
Pages 40911-41248

I

"im
1]

1|||I

'“:“""“lll'
IIIIIIIIIII’
Whyygqamn

d r

',|I|II!|i|||I||||II|
[

||||||||||l
Tmm

y
-

J|||\m

i

\
Whyyqqunl

Thursday
July 31, 1997

Now Available Online

Code of Federal Regulations
via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO

Access, a service of the United States Government Printing

Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page |l or contact the
GPO Access User Support Team via:

O  Phone: toll-free; 1-888-293-6498

O Email: gpoaccess@gpo.gov
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Parts 2423 and 2429

Unfair Labor Practice Proceedings:
Miscellaneous and General
Requirements

AGENCY: Federal Labor Relations
Authority.
ACTION: Final rule.

SUMMARY: The Federal Labor Relations
Authority amends portions of its
regulations regarding unfair labor
practice (ULP) proceedings (Part 2423)
and miscellaneous and general
requirements (Part 2429). The
amendments are designed to streamline
the existing regulations, facilitate
dispute resolution, clarify the matters to
be adjudicated, provide more flexibility
to the participants in the ULP process,
simplify the filing and service
requirements, and promote confidence
in ULP proceedings. Implementation of
these changes enhances the ULP
process, by raising the level of advocacy
and assisting in the adjudication and
resolution of ULP claims.

EFFECTIVE DATE: October 1, 1997.
ADDRESSES: Written comments received
are available for public inspection
during normal business hours at the
Office of Case Control, Federal Labor
Relations Authority, 607 14th Street,
NW., Washington, DC 20424-0001.

FOR FURTHER INFORMATION CONTACT:
Peter Constantine, Office of Case
Control, at the address listed above or
by telephone # (202) 482—-6540.

SUPPLEMENTARY INFORMATION:

Background

The Federal Labor Relations
Authority proposed revisions to Part
2423 of its regulations addressing unfair
labor practice (““ULP’’) proceedings, as
well as to related miscellaneous and
general requirements located at Part

2429 of its regulations. The proposed
rule was published in the Federal
Register and public comment was
solicited on the proposed changes (62
FR 28378) (May 23, 1997). Prior to
proposing the rule, the Federal Labor
Relations Authority established a task
force to evaluate the policies and
procedures concerning the processing of
an unfair labor practice complaint. The
task force conducted focus groups and
invited the public to submit written
recommendations on ways to improve
the post complaint ULP process (60 FR
11057) (Mar. 1, 1995).

Concurrent with issuing the proposed
rule, the Authority invited comment on
the proposed rule in two ways: by
convening focus group meetings, in June
1997 in Chicago, IL and in Washington,
DC, and by offering the public an
opportunity to submit written
comments. All comments, whether
expressed orally in a focus group or
submitted in writing, have been
considered prior to publishing the final
rule, although all comments are not
specifically addressed in the section-by-
section analysis, below. Revisions to the
proposed rule are driven for the most
part by suggestions and comments
received from the public.

One commenter stated that in order to
ensure that serious consideration was
afforded to suggested revisions, the
regulations should not be finalized until
a lengthy time period after the close of
the comment period. The process of
revising the Authority’s ULP regulations
has been anything but precipitous. On
the contrary, publication of the final
rule marks the culmination of years of
careful consideration of how to better
the ULP process. The Authority has
afforded full consideration to the advice
offered by commenters. The
improvements these essential and
needed changes bring to the ULP
process should be implemented without
further delay.

Those commenters who suggested
changes to subpart A of part 2423 are
reminded that it will be revised during
1998. As a result, comments concerning
subpart A (Filing, Investigating,
Resolving, and Acting on Charges) will
not be addressed at this time.

Sectional Analyses

Sectional analyses of the amendments
and revisions to Part 2423—Unfair
Labor Practice Proceedings and Part

2429—Miiscellaneous and General
Requirements are as follows:

Part 2423—Unfair Labor Practice
Proceedings

Section 2423.1—Final rule is
amended to reflect the October 1, 1997
effective date of subparts B, C, and D of
this part.

Subpart A—Filing, Investigating,
Resolving, and Acting on Charges

Sections 2423.2-2423.11—Final rule
as promulgated is the same as proposed
rule.

Sections 2423.12-2423.19—These
sections are reserved.

Subpart B—Post Complaint, Prehearing
Procedures

Section 2423.20—Numerous
commenters responded favorably to the
transfer of various functions from the
Regional Director to the Office of the
Administrative Law Judge reflected in
this and subsequent sections.
Commenters acknowledged that this
transfer promoted confidence in the
system by properly recognizing the
distinctions between prosecutorial and
adjudicatory responsibilities.

One proposed change, having both
support and opposition, was the
proposal in paragraph (a) that the
complaint specifically set out the “relief
sought.” Those in favor of this change
believed that this requirement would
clarify issues and notify the charged
parties of what was being requested of
them. Those opposed contended that
such a pleading requirement could
hinder settlement and might be
interpreted as placing a ceiling upon the
remedy that ultimately could be
awarded in the case. It was suggested
that this pleading requirement would
lead to complaints listing every
conceivable remedy or, alternatively,
multiple amendments of the complaint.
Suggesters recommended a less onerous
pleading requirement, such as requiring
the pleading of only non-traditional
remedies, in order to avoid “locking”
the parties into positions that would
jeopardize settlement discussions.

In addressing these concerns, the final
regulation eliminates the requirement to
plead the remedy sought in the
complaint, but instead requires
disclosing the relief sought prior to the
hearing pursuant to § 2423.23. This
modification was made in order to
effectuate the underlying goal of
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providing notice and clarification to the
respondent, while, at the same time,
allowing the parties the freedom to
pursue resolution of the complaint
without having established positions
concerning the remedy desired.

It was suggested that “affirmative
defenses’ be made a part of the
respondent’s answer. Along these lines,
one commenter suggested an
amendment that any affirmative
defenses not raised in the answer would
be waived. On the other hand, one
commenter indicated that even a ‘“‘no
comment” answer from a respondent
should be an acceptable reply, at least
until the General Counsel had proven
his or her case. The final regulation
remains unchanged, in this regard, from
the proposed rule, requiring only that
the respondent either admit, deny or
explain allegations contained in the
complaint. In seeking to balance the
respective interests, the final rule treats
the respondent’s obligation to set out
affirmative defenses in the same way
that it addresses the General Counsel’s
obligation to describe the relief sought.
As aresult, at the prehearing disclosure
stage, governed by §2423.23, the
respondent will be required to set forth
any and all defenses. The regulation
thus should serve the underlying goal of
putting the parties on notice as to what
the defenses are, without requiring more
than is necessary in the answer itself. As
the previous paragraph indicates, the
interests of all parties are served by
having the remedies and defenses set
forth at the prehearing stage.

One commenter suggested that the
Authority include a sentence in
paragraphs (a) and (b) regarding the
service and filing requirements. As
stated in the proposed rule and
unchanged in the final rule, all
pleadings are subject to the filing and
service requirements of part 2429 of the
subchapter.

One commenter noted that in unusual
circumstances, a hearing might begin
less than 20 days after service of the
complaint. In such cases, under the
regulation as proposed, the answer
would not have been filed and served
prior to the beginning of the hearing.
Paragraphs (b) and (c) have been revised
to respond to this contingency and
provide that the answer, and any
amendments to the answer, must be
filed and served, in any event, prior to
the beginning of the hearing.

Paragraph (d) has been changed to
note that the terms “Administrative Law
Judge” and *Judge’ are synonymous for
the purposes of subparts B, C, and D.

Section 2423.21—Commenters
favored the filing of motions with the
Judge rather than with the Regional

Director, as was required under the
prior regulations. In response to
commenters’ concerns regarding the
prehearing time deadlines set forth in
the proposed rules (for prehearing
disclosure, motions, and subpoenas),
time deadlines are changed throughout
the final rule. The final rule changes the
time for filing of motions from 15 days
before or after the specified event to 10
days. For prehearing motions, this 10-
day prior to hearing deadline retains the
same number of days as the current rule
(5 CFR 2423.22(a)). The time for
responses is unchanged. It is also
noteworthy that the Judge has the
authority to vary the timeliness
provisions governing the filing of
motions as necessary to meet the needs
of a given case.

One commenter wanted to verify that
all motions, including motions for
summary judgment, are subject to filing
and service requirements of part 2429.
To ensure that this is understood, the
last sentence of paragraph (a) has been
clarified.

Paragraph (b) of this section has been
subdivided into four parts in order to
accommodate suggestions of
commenters. As a result, the final
regulation clarifies that responses to
motions made during the hearing shall
be made prior to the close of hearing,
unless otherwise directed by the Judge,
and that motions to correct the
transcript shall be filed within 10 days
of receiving the transcript, rather than
within 15 days of hearing. Subsection
(c) also now states that responses to
motions filed with the Authority shall
be filed within 5 days after service of
the motion.

The reference to §2429.11 in
paragraph (d) has been changed to
§2423.31(c) as a result of the relocation
of the unfair labor practice interlocutory
appeals procedures to part 2423.

Section 2423.22—Final rule as
promulgated is the same as proposed
rule.

Section 2423.23—Most commenters
favored early disclosure of information
prior to hearing, believing that such an
exchange would facilitate an early
resolution of cases and avert ““trial by
ambush.” One commenter disagreed,
stating that early exchange of
information would not lead to earlier
resolution via settlements; was
unnecessary because the parties already
generally know what evidence and
arguments others in the case will offer;
and would require extensive prehearing
preparation far in advance of the date of
hearing. Having carefully considered
these opinions, the Authority continues
to view prehearing disclosure as an
important device that will facilitate

dispute resolution and clarify the
matters to be adjudicated. The parties
are more likely to resolve disputes
earlier in the ULP process if they are
obliged to focus on their own and their
opponents’ evidence and theory of the
case in advance of the hearing. By
settling earlier, the Authority, the
parties, and the witnesses avoid
expending resources by preparing for
and traveling to trials that are averted by
settlement on the courthouse steps. On
the other hand, if the dispute is not
settled, early prehearing disclosure will
enable the parties to knowledgeably and
more efficiently prepare their cases
without having to guess what evidence
or theories others in the litigation will
offer.

As noted in the comment to § 2423.21,
several commenters suggested that the
time deadlines in the proposed
regulations should be modified. With
regard to the number of days prior to the
hearing that information is disclosed,
although some favored the proposed 21
days, others asserted that 21 days was
insufficient, and still others stated that
21 days was too far in advance of the
hearing. One commenter suggested that
disclosure should be 7 days prior to the
prehearing conference. Suggestions to
lengthen the time have been rejected
because such a change would unduly
increase the time prior to the hearing
during which the parties would have to
devote resources to case preparation.
However, recommendations to truncate
the period between disclosure and the
hearing have been adopted.

The final rule changes the prescribed
disclosure period from 21 to 14 days.
Changing the time to 14 days will still
allow for timely illumination of strategy
concerning other prehearing activities,
e.g., subpoenas or motions, as those
time deadlines also have been adjusted
based upon the change in the time for
information disclosure. The 14-day
deadline should also allay some
commenters’ concerns regarding
prehearing administrative burdens and
the potential that information will be
unnecessarily prepared and exchanged
in cases that may well be resolved
before hearing.

As noted earlier in commentary
concerning §2423.21, if 14 days is not
deemed an appropriate time to exchange
information in a given case, a party may
move the Judge, pursuant to
§2423.24(c)(1)(ii), to change the
disclosure date or any other prehearing
dates where appropriate. The final
regulation has only established 14 days
as the time period that will be
controlling absent the changing of the
time line by the Judge.
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In response to queries about the
meaning of the term “‘shall exchange,”
the final regulations indicate that parties
shall serve the documents on any other
party in accordance with §2429.27(b).
This should clarify both acceptable
methods of exchange and the fact that
all parties—the General Counsel, the
Respondent, and the Charging Party—
are required to disclose and be served.
With respect to such information,
several commenters suggested that the
Judge be served along with the parties,
and that copies served on the Judge be
made exhibits at hearing. The final
regulation declines to provide for
service to the Judge for the reason that
disclosure is intended to put the parties
on notice and not to create a record of
the information exchanged in
disclosure. The Judge will thus not need
to review the information exchanged
unless there is a dispute over disclosure,
which would normally be handled at
the prehearing conference, pursuant to
§2423.24(d).

As prompted by suggestions, the
language relating to disclosure of
documents has been modified to reflect
that it only includes documents
proposed to be offered into evidence.
Thus, the requirement for document
disclosure in paragraph (b) mirrors the
requirement for witness disclosure in
paragraph (a) in that both now refer to
disclosing proposed lists of both
witnesses and documents.

One commenter questioned the
meaning of the requirement to disclose
“synopsis of testimony,” suggesting that
this phrase could be subjected to
different interpretations, e.g., the facts
about which the witness would testify,
a summary of the testimony the witness
would offer, or the allegation(s) in the
complaint the witness would address.
The first two examples would satisfy the
“'synopsis of testimony” requirement,
but the third would be insufficient
because it would not disclose the
substance of the expected testimony.

One commenter suggested that in
addition to the synopsis of testimony, a
witness’s prehearing statements should
also be exchanged prior to the hearing.
The final regulation declines to adopt, at
this time, this suggested addition to the
disclosure requirement; instead, until
this matter is fully litigated, the
Authority will maintain the rule
presently in effect governing release of
prehearing statements. Under long-
settled current law, and pursuant to the
Jencks Rule (Jencks v. United States, 353
U.S. 657 (1957)), a written statement
previously obtained prior to the hearing
is disclosable for the purpose of cross-
examination after the witness has
testified. Department of Treasury,

Internal Revenue Service, Memphis
Service Center, 16 FLRA 687 (1984). Of
course, under the final rule, if parties
have taken a statement from a witness
and intend to introduce the written
statement itself into evidence, such a
statement will have to be disclosed in
advance of the hearing pursuant to
paragraph (b).

Some commenters recommended that
the regulations specify the
consequences for failing to comply with
disclosure requirements. The final rule
does not adopt this suggestion, but
instead reserves to the Judge’s discretion
the power to impose sanctions in
appropriate cases. Offering the Judge
such discretion answers the concern of
one commenter that sanctions would
too often be levied against
unsophisticated parties. The expectation
is that the Judge will exercise prudence,
consider all relevant factors, and impose
appropriate sanctions when parties fail
to act in good faith in meeting their
respective prehearing disclosure
obligations.

Finally, in response to suggestions,
three changes have been made to
paragraph (c). First, and as noted earlier,
the final rule adds the relief sought to
the information that must be disclosed
14 days prior to the hearing. Second, the
word “charges’ has been replaced with
the more appropriate phrase
“allegations in the complaint.” Third,
several commenters noted that the
requirement to disclose citations relied
upon in support of a theory of the case
or a defense is overly broad and could
be interpreted to prevent a party from
relying on a case precedent at a later
stage in the litigation if the case was not
exchanged in disclosure. The final
regulation has been modified to delete
the requirement that parties list
citations to precedent.

Section 2423.24—Language has been
added into paragraphs (b), (c), and (e) to
reflect that the changing of hearing date
or place, the issuing of a prehearing
order, and imposition of sanctions may
be ordered either by the Judge in his or
her discretion, or on the motion of a
party.

The final rule does not accept the
recommendation of a commenter that
paragraph (b) of the regulation recognize
the authority of the Regional Director to
order a change in the date, time, or
place of the hearing when directed by
the Judge. Any orders making such
changes must be issued by the Judge.

Commenters generally, with one
exception, favored prehearing
conferences; one commenter suggested
requiring prehearing conferences in
every case. The Authority has
concluded that at this time it is not

necessary to mandate a prehearing
conference in every case. As a result, the
final rule in paragraph (d) retains the
procedure that was proposed, with the
Judge scheduling and conducting a
conference at least 7 days before the
hearing unless the Judge determines that
a conference is not necessary and no
party has moved for a prehearing
conference. This process for the holding
of prehearing conferences will be
monitored; if it proves unwieldy, it will
be altered. Many commenters objected
to the Judge having the authority to
assign one of the parties to draft a
summary of the prehearing conference.
This objection has been accommodated
in the final regulations; thus, when a
summary of a conference is necessary, it
will be prepared and filed in the record
by the Judge. In response to a
commenter’s suggestion, paragraph
(d)(4) has been broadened to clarify that
petitions to revoke subpoenas are a
matter that may be considered at a
prehearing conference.

Several commenters suggested that
the Judge’s sanction authority should be
more expressly regulated. As noted in
the commentary concerning § 2423.23,
the final rule on sanctions does not
establish specific penalties and
procedures, opting instead to leave
these matters to the discretion of the
Judge. However, paragraph (e) has been
clarified to reflect that an important
purpose of sanctions is to ensure that a
party’s failing to comply with subpart B
or C is not condoned. Also, in paragraph
(e)(1), theories of violation, specific
relief, and specific defenses have been
included among the examples of items
that a party may be precluded from
pursuing if that party has failed to
satisfy prehearing obligations.

Section 2423.25—0ne commenter
suggested that implementation of an
informal settlement be stayed pending
the appeal by a charging party who
objected to the settlement between the
Regional Director and the respondent.
Since this is already the practice under
the current regulation, which has not
been substantively altered by the
proposed rule change, it does not appear
necessary that stays be regulated by the
final rule.

The settlement judge program, set out
in paragraph (d), was favored, with
commenters believing it will increase
chances of settlement and reduce
unnecessary litigation expense. Three
suggestions have been incorporated in
the final rule. First, the word “‘informal”’
has been stricken from the last sentence
in the introductory paragraph, thus
permitting a settlement official to
conduct negotiations for any type of
settlement. Second, the final rule has
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been modified to clarify that
information derived from settlement
discussions will be inadmissible rather
than confidential; thus, the final rule
does not preclude the parties from
discussing settlement. Third, the
proposed paragraph (3), as modified,
has been subdivided into two separate
paragraphs.

Section 2423.26—Responding to a
concern that motions for stipulations
will add an additional step and time to
the process, the final rule provides that
such motions will be ruled upon
expeditiously. The final rule also notes
that individual briefs are required and
must be filed within 30 days of the
filing of the joint motion.

In response to suggestions, the final
rule clarifies when stipulations to the
Authority will be permitted. One
commenter suggested that stipulations
to the Authority be permitted when a
United States Court of Appeals has
already ruled on the legal issue in the
case. It might well be that a motion to
stipulate would be granted in such a
case; however, it is not clear that a
recommended decision of the Judge
would be of no assistance in the
resolution of every case falling into this
category—especially if the Authority
had not had an opportunity to consider
the court’s decision. Instead, the final
rule permits stipulations when an
adequate basis for application of
established precedent exists. The final
rule also provides the Authority
discretion to grant the motion to
stipulate in unusual circumstances.

Lastly, and also in response to
comment, paragraph (d) has been added
to the section noting that once a motion
to stipulate has been granted, the
Authority will adjudicate the case based
upon the information in the stipulation
and the briefs. It is anticipated that this
provision will enable the Authority to
avoid remanding cases to the parties for
additions to the stipulation.

Section 2423.27—Most comments
noted that codification of the summary
judgment procedures should promote
judicial economy.

As noted earlier, motions for
summary judgment, like all written
motions, are subject to the requirements
of §2423.21. In keeping with the time
deadline changes in that section, the
time for filing motions for summary
judgment has changed from 15 days to
10 days prior to the hearing. In order to
ensure that summary judgment motions
do not interfere with the overall post
complaint process, responses to motions
for summary judgment must be filed
within 5 days after the date of service
of the motion instead of 10 days after
service.

In response to a concern that such
motions must, in every case, be filed at
least 10 days prior to hearing, the final
rule permits, with the approval of the
Judge, motions for summary judgment
to be filed less than 10 days in advance
of the hearing. One commenter
suggested that a party moving for
summary judgment shortly in advance
of a hearing be required to move for a
postponement of the hearing so that
those opposing the summary judgment
motion would not be overloaded with
the dual obligations of responding to the
motion and preparing for trial. Although
this suggestion has not been adopted, it
is noted that any party, whether a
movant for or an opponent of a
summary judgment, may move the
Judge to postpone the hearing pending
a ruling on the motion for summary
judgment.

The reference to § 2429.11 in
paragraph (c) has been changed to
§2423.31(c) as a result of the relocation
of the unfair labor practice interlocutory
appeals procedures to part 2423.

Section 2423.28—Based upon one
commenter’s suggestion and in
furtherance of unifying the rules
governing the ULP process and ease of
reference, the procedures governing
subpoenas in an unfair labor practice
proceeding have been moved from
§2429.7 to this section of the final rule.
This section has been modeled after the
revised § 2429.7 governing subpoena
procedures in other FLRA proceedings.

Also, the time for requesting
subpoenas has been adjusted to
correspond with other prehearing
disclosure deadlines, as discussed in the
commentary concerning 8§2423.21 and
2423.23. Thus, subpoena requests must
be made not less than 10 days prior to
the hearing, instead of the 15 days in the
proposed regulations.

With regard to the subpoena process,
many commenters suggested that
subpoenas be issued ministerially with
a minimum of involvement by the Judge
in the issuance. The final rule addresses
this concern in paragraph (c) by
providing that subpoena requests filed
with the Office of Administrative Law
Judges will be automatically issued on
an ex parte basis. The requesting party
will be responsible for completion of the
subpoena form and service of the
subpoena. This change should avoid
delays in issuing subpoenas and
eliminate the potential problems of a
Judge having to revisit a previous
decision to issue a subpoena when a
petition to revoke is filed.

In response to concerns about service,
language has been added defining
proper “service” for the subpoena. In
the final rule, the process for service of

a subpoena is different from the general
service provisions of part 2429, in that
registered or certified mail or personal
delivery is required.

Section 2423.29—This section is
reserved.

Subpart C—Hearing Procedures

Section 2423.30—Paragraph (b) has
been edited for clarity in the final rule.

Section 2423.31—The final sentence
in paragraph (a) has been edited for
clarity in the final rule.

One commenter suggested that the
last sentence in paragraph (b) could be
interpreted as precluding a Judge from
following the rules of evidence. This is
neither the meaning nor intent of the
sentence. The last sentence in paragraph
(b) should be read in context of the
entire paragraph. As such, the rules of
evidence are a guide, but do not strictly
govern the proceeding.

The final rule moves procedures
governing interlocutory appeals from
§2429.11 to paragraph (c) of this
section. This reorganization has been
accomplished for the same reasons
referenced in the commentary to the
newly established §2423.28, i.e.,
unifying unfair labor practice rules and
ease of reference. Although provisions
governing interlocutory appeals have
been located in subpart C, which
governs hearing procedures, these
procedures would be equally applicable
if a party were to challenge a prehearing
determination of the Judge.

Substantively, one commenter
suggested that the regulation require
that the hearing be stayed while the
certified interlocutory appeal is before
the Authority. The final rule does not
mandate such a stay, leaving this matter
to the discretion of the Judge or the
Authority. This flexibility would, in
appropriate circumstances, allow
segregable portions of a hearing to
continue while an interlocutory appeal
proceeded.

Voluminous commentary was
received on the issue of bench
decisions. While commenters
appreciated the availability of such an
option, most objected to the requirement
that parties waive their rights to file
exceptions and to obtain other forms of
review. These concerns should be
alleviated by the modifications
contained in the final rule which is now
denominated as paragraph (d) of this
section. Under the final rule, all of the
parties may jointly move the Judge to
issue an oral bench decision at the close
of the hearing. In filing such a motion,
the parties waive their rights to file a
posthearing brief to the Judge. If the
Judge, relying on judicial discretion,
grants the joint motion, the Judge will
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render an oral decision which shall
satisfy the requirements of
§2423.34(a)(1)—(5). Subsequent to the
hearing, the Judge’s oral decision will be
transcribed. This transcription, together
with any supplementary matter the
Judge deems necessary, will be the
written recommended decision which
the Judge shall transmit to the Authority
and serve on the parties. Exceptions to
this recommended decision will be
permitted. In response to queries about
the relevance of “‘the public interest” to
this process, the final rule has deleted
this phrase.

The last paragraph in the section,
formerly denominated as (d), has been
redesignated as (e) in the final rule.

Section 2423.32—Comment was
received noting that the proposed rule’s
requirement that the respondent have
the burden of establishing defenses
would cause confusion and controversy.
One commenter noted that the
respondent’s burden varies depending
upon the type of case and is not subject
to a generic requirement. It was also
pointed out that a respondent’s burden
is often a “‘burden of going forward”
rather than a ““burden of proof.” Noting
these comments, and recognizing that
the General Counsel has and retains the
burden of proof in all cases, the final
rule clarifies that the respondent shall
have the burden of proving any
“affirmative’” defenses that it raises. Use
of this more specific term serves to
remind the respondent of its burden
concerning certain defenses that it
chooses to raise. This language is not
intended to impose any additional
burden on respondents; rather, it
notifies respondents of their burden
which is established in the case law.

Section 2423.33—The final rule is
modified to account for waiver of the
right to file posthearing briefs when
bench decisions are issued, pursuant to
§2423.31(d).

Section 2423.34—In response to
suggestions, summaries of prehearing
conferences, as well as the basis for any
ruling on sanctions, are specifically
made part of the record, in order to
document these matters and to allow the
parties to except to any matter involving
the prehearing conference or sanctions.

Sections 2423.35-2423.39—These
sections are reserved.

Subpart D—Post-transmission and
Exceptions to Authority Procedures

Section 2423.40—The final rule
clarifies in paragraph (a), that a single
document containing both exceptions to
the Judge’s decision and a brief in
support of those exceptions, is
contemplated. The final rule also
expressly explains how separate

arguments for each issue raised are to be
set forth in the exceptions. The page
limitation triggering the table of
contents and legal authorities
requirement has been raised from 20 to
25 pages. Parties should note that
pursuant to § 2429.24(e) and §2429.25,
standard font sizes (12 point) and
margins (1 inch) will be required.

The section heading and paragraph (b)
have been altered to clarify the time
within which to file oppositions to
cross-exceptions. Commenters approved
of the increased time—20 days—to file
oppositions to exceptions as a valuable
change.

Paragraph (c) has been added
clarifying that reply briefs are not
allowed, absent permission of the
Authority.

Sections 2423.41-2423.42—Final rule
as promulgated is the same as proposed
rule.

Sections 2423.43-2423.49—These
sections are reserved.

Part 2429—Miscellaneous and General
Requirements

Section 2429.1—This section is
removed and reserved.

Section 2429.7—As noted earlier, a
separate section addressing subpoena
process in ULP cases has been
established in part 2423, § 2423.28. This
section establishes subpoena processes
for other Authority proceedings,
pursuant to parts 2422, 2424, and 2425
and generally follows the procedures
established for the issuance and
revocation of subpoenas in ULP cases.
The only significant difference between
this section and the rules established in
§2423.28 involves the official who is
authorized to issue and is revoke
subpoenas.

Section 2429.11—As noted earlier, the
procedures governing interlocutory
appeals in unfair labor practice cases
have been moved to § 2423.31(c). The
final rule notes that such appeals will
ordinarily not be considered, except as
set forth in part 2423.

Section 2429.12—AlImost all
commenters endorsed the liberalization
of service requirements allowing for first
class mail and facsimile transmissions.
The final rule adopts the proposed
rule’s service requirements.

In response to a suggestion, the final
rule expands the list of documents that
must be served to include amended
complaints and withdrawals of
complaints and amends the list of those
who are required to serve to include the
Regional Director when not acting as a
party under part 2423. The reference in
the proposed regulation to § 2429.7 has
been changed in the final rule to
subpoenas, as a result of subpoena

sections appearing in both parts 2429
and 2423.

Also, the final rule has been revised
to provide for the Authority’s service by
facsimile of time sensitive matters.

Section 2429.13—Final rule as
promulgated is the same as proposed
rule.

Section 2429.14—Final rule as
promulgated is the same as proposed
rule.

Section 2429.21—Final rule as
promulgated is the same as proposed
rule.

Section 2429.22—Commenters noted
that when service is by facsimile, there
is no reason to add 5 additional days to
periods within which a party must act,
as is done in the case of service by mail.
The final regulation adopts this
suggestion and has been modified to
delete facsimile filing from this section.

Section 2429.24—As previously
noted, parties uniformly and
overwhelmingly supported the change
allowing for filing by facsimile. In
response to several requests, the 5-page
limitation on facsimile filings with the
Authority has been increased in the
final rule to 10 pages. However,
piecemeal filing is not permitted, as the
10-page limit applies to the entire
individual document. This limit,
however, will be strictly enforced and
standard font sizes (12 point) and
margins (1 inch) will be required.

Clarification was sought as to the term
“‘other similar matters’ with respect to
documents appropriate for facsimile
submissions. The final rule lists a
number of items that may be filed by
facsimile; with these examples offered
in the regulation, further definition of
this phrase is not considered feasible or
prudent at this time. As in §2429.12,
the reference in the proposed regulation
to §2429.7 has been changed in the final
rule to subpoenas, as a result of
subpoena sections appearing in both
parts 2429 and 2423.

Section 2429.25—The final rule
includes one minor change to clarify
that standard font sizes and margins
will be required in all filings with the
Authority.

Section 2429.27—Three minor
changes have been incorporated into the
final rule: First, in paragraph (b), the
modifier of the word party has been
changed from “‘another” to “‘any other,”
thus clarifying that all parties, including
the charging party, must be served;
second, in paragraph (d), commercial
delivery has been included as a method
of service; and third, also in paragraph
(d), the phrase “‘date of transmission”
has been changed to “‘date transmitted.”
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List of Subjects
5 CFR Part 2423

Administrative practice and
procedure, Government employees,
Labor-management relations.

5 CFR Part 2429

Administrative practice and
procedure, Government employees,
Labor-management relations.

For the reasons set forth in the
preamble, the Federal Labor Relations
Authority amends parts 2423 and 2429
of its regulations as follows:

1. Part 2423 is revised to read as
follows:

PART 2423—UNFAIR LABOR
PRACTICE PROCEEDINGS

Sec.
2423.1 Applicability of this part.

Subpart A—Filing, Investigating, Resolving,
and Acting on Charges

2423.2 Informal proceedings.

2423.3 Who may file charges.

2423.4 Contents of the charge; supporting
evidence and documents.

2423.5 Selection of the unfair labor practice
procedure or the negotiability procedure.

2423.6 Filing and service of copies.

2423.7 Investigation of charges.

2423.8 Amendment of charges.

2423.9 Action by the Regional Director.

2423.10 Determination not to issue
complaint; review of action by the
Regional Director.

2423.11 Settlement prior to issuance of a
complaint.

2423.12-2423.19 [Reserved]

Subpart B—Post Complaint, Prehearing
Procedures

2423.20 Issuance and contents of the
complaint; answer to the complaint;
amendments; role of Office of the
Administrative Law Judges.

2423.21 Motions procedure.

2423.22 Intervenors.

2423.23 Prehearing disclosure.

2423.24 Powers and duties of the
Administrative Law Judge during
prehearing proceedings.

2423.25 Post complaint, prehearing
settlements.

2423.26 Stipulations of fact submissions.

2423.27 Summary judgment motions.

2423.28 Subpoenas.

2423.29 [Reserved]

Subpart C—Hearing Procedures.

2423.30 General rules.

2423.31 Powers and duties of the
Administrative Law Judge at the hearing.

2423.32 Burden of proof before the
Administrative Law Judge.

2423.33 Posthearing briefs.

2423.34 Decision and record.

2423.35-2423.39 [Reserved]

Subpart D—Post-Transmission and
Exceptions to Authority Procedures

2423.40 Exceptions; oppositions and cross-
exceptions; oppositions to cross-
exceptions; waiver.

2423.41 Action by the Authority;
compliance with Authority decisions
and orders.

2423.42 Backpay proceedings.
2423.43-2423.49 [Reserved]

Authority: 5 U.S.C. 7134.
§2423.1 Applicability of this part.

This part is applicable to any charge
of alleged unfair labor practices filed
with the Authority on or after January
11, 1979, and any complaint filed on or
after October 1, 1997.

Subpart A—Filing, Investigating,
Resolving, and Acting on Charges

§2423.2

(a) The purposes and policies of the
Federal Service Labor-Management
Relations Statute can best be achieved
by the cooperative efforts of all persons
covered by the program. To this end, it
shall be the policy of the Authority and
the General Counsel to encourage all
persons alleging unfair labor practices
and persons against whom such
allegations are made to meet and, in
good faith, attempt to resolve such
matters prior to the filing of unfair labor
practice charges with the Authority.

(b) In furtherance of the policy
referred to in paragraph (a) of this
section, and noting the six (6) month
period of limitation set forth in 5 U.S.C.
7118(a)(4), it shall be the policy of the
Authority and the General Counsel to
encourage the informal resolution of
unfair labor practice allegations
subsequent to the filing of a charge and
prior to the issuance of a complaint by
the Regional Director.

(c) In order to afford the parties an
opportunity to implement the policy
referred to in paragraphs (a) and (b) of
this section, the investigation of an
unfair labor practice charge by the
Regional Director will normally not
commence until the parties have been
afforded a reasonable amount of time,
not to exceed 15 days from the filing of
the charge, during which period the
parties are urged to attempt to
informally resolve the unfair labor
practice allegation.

Informal proceedings.

§2423.3 Who may file charges.

An activity, agency or labor
organization may be charged by any
person with having engaged in or
engaging in any unfair labor practice
prohibited under 5 U.S.C. 7116.

§2423.4 Contents of the charge;
supporting evidence and documents.

(a) A charge alleging a violation of 5
U.S.C. 7116 shall be submitted on forms
prescribed by the Authority and shall
contain the following:

(1) The name, address and telephone
number of the person(s) making the
charge;

(2) The name, address and telephone
number of the activity, agency, or labor
organization against whom the charge is
made;

(3) A clear and concise statement of
the facts constituting the alleged unfair
labor practice, a statement of the
section(s) and paragraph(s) of chapter 71
of title 5 of the United States Code
alleged to have been violated, and the
date and place of occurrence of the
particular acts; and

(4) A statement of any other
procedure invoked involving the subject
matter of the charge and the results, if
any, including whether the subject
matter raised in the charge:

(i) has been raised previously in a
grievance procedure;

(ii) has been referred to the Federal
Service Impasses Panel, the Federal
Mediation and Conciliation Service, the
Equal Employment Opportunity
Commission, the Merit Systems
Protection Board or the Special Counsel
of the Merit Systems Protection Board
for consideration or action; or

(iii) involves a negotiability issue
raised by the charging party in a petition
pending before the Authority pursuant
to part 2424 of this subchapter.

(b) Such charge shall be in writing
and signed and shall contain a
declaration by the person signing the
charge, under the penalties of the
Criminal Code (18 U.S.C. 1001), that its
contents are true and correct to the best
of that person’s knowledge and belief.

(c) When filing a charge, the charging
party shall submit to the Regional
Director any supporting evidence and
documents.

§2423.5 Selection of the unfair labor
practice procedure or the negotiability
procedure.

Where a labor organization files an
unfair labor practice charge pursuant to
this part which involves a negotiability
issue, and the labor organization also
files pursuant to part 2424 of this
subchapter a petition for review of the
same negotiability issue, the Authority
and the General Counsel ordinarily will
not process the unfair labor practice
charge and the petition for review
simultaneously. Under such
circumstances, the labor organization
must select under which procedure to
proceed. Upon selection of one
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procedure, further action under the
other procedure will ordinarily be
suspended. Such selection must be
made regardless of whether the unfair
labor practice charge or the petition for
review of a negotiability issue is filed
first. Notification of this selection must
be made in writing at the time that both
procedures have been invoked, and
must be served on the Authority, the
appropriate Regional Director and all
parties to both the unfair labor practice
case and the negotiability case. Cases
which solely involve an agency’s
allegation that the duty to bargain in
good faith does not extend to the matter
proposed to be bargained and which do
not involve actual or contemplated
changes in conditions of employment
may only be filed under part 2424 of
this subchapter.

§2423.6 Filing and service of copies.

(a) An original and four (4) copies of
the charge together with one copy for
each additional charged party named
shall be filed with the Regional Director
for the region in which the alleged
unfair labor practice has occurred or is
occurring. A charge alleging that an
unfair labor practice has occurred or is
occurring in two or more regions may be
filed with the Regional Director for any
such region.

(b) Upon the filing of a charge, the
charging party shall be responsible for
the service of a copy of the charge
(without the supporting evidence and
documents) upon the person(s) against
whom the charge is made, and for filing
a written statement of such service with
the Regional Director. The Regional
Director will, as a matter of course,
cause a copy of such charge to be served
on the person(s) against whom the
charge is made, but shall not be deemed
to assume responsibility for such
service.

(c) A charge will be deemed to be
filed when it is received by the
appropriate Regional Director in
accordance with the requirements in
paragraph (a) of this section.

§2423.7 Investigation of charges.

(a) The Regional Director, on behalf of
the General Counsel, shall conduct such
investigation of the charge as the
Regional Director deems necessary.
Consistent with the policy set forth in
§2423.2, the investigation will normally
not commence until the parties have
been afforded a reasonable amount of
time, not to exceed 15 days from the
filing of the charge, to informally
resolve the unfair labor practice
allegation.

(b) During the course of the
investigation all parties involved will

have an opportunity to present their
evidence and views to the Regional
Director.

(c) In connection with the
investigation of charges, all persons are
expected to cooperate fully with the
Regional Director.

(d) The purposes and policies of the
Federal Service Labor-Management
Relations Statute can best be achieved
by the full cooperation of all parties
involved and the voluntary submission
of all potentially relevant information
from all potential sources during the
course of the investigation. To this end,
it shall be the policy of the Authority
and the General Counsel to protect the
identity of individuals and the
substance of the statements and
information they submit or which is
obtained during the investigation as a
means of assuring the Authority’s and
the General Counsel’s continuing ability
to obtain all relevant information.

§2423.8 Amendment of charges.

Prior to the issuance of a complaint,
the charging party may amend the
charge in accordance with the
requirements set forth in § 2423.6.

§2423.9 Action by the Regional Director.

(a) The Regional Director shall take
action which may consist of the
following, as appropriate:

(1) Approve a request to withdraw a
charge;

(2) Refuse to issue a complaint;

(3) Approve a written settlement
agreement in accordance with the
provisions of part 2423;

(4) Issue a complaint; or

(5) Withdraw a complaint.

(b) Parties may request the General
Counsel to seek appropriate temporary
relief (including a restraining order)
under 5 U.S.C. 7123(d). The General
Counsel will initiate and prosecute
injunctive proceedings under 5 U.S.C.
7123(d) only upon approval of the
Authority. A determination by the
General Counsel not to seek approval of
the Authority for such temporary relief
is final and may not be appealed to the
Authority.

(c) Upon a determination to issue a
complaint, whenever it is deemed
advisable by the Authority to seek
appropriate temporary relief (including
a restraining order) under 5 U.S.C.
7123(d), the Regional Attorney or other
designated agent of the Authority to
whom the matter has been referred will
make application for appropriate
temporary relief (including a restraining
order) in the district court of the United
States within which the unfair labor
practice is alleged to have occurred or
in which the party sought to be enjoined

resides or transacts business. Such
temporary relief will not be sought
unless the record establishes probable
cause that an unfair labor practice is
being committed, or if such temporary
relief will interfere with the ability of
the agency to carry out its essential
functions.

(d) Whenever temporary relief has
been obtained pursuant to 5 U.S.C.
7123(d) and thereafter the
Administrative Law Judge hearing the
complaint, upon which the
determination to seek such temporary
relief was predicated, recommends
dismissal of such complaint, in whole
or in part, the Regional Attorney or
other designated agent of the Authority
handling the case for the Authority shall
inform the district court which granted
the temporary relief of the possible
change in circumstances arising out of
the decision of the Administrative Law
Judge.

§2423.10 Determination not to issue
complaint; review of action by the Regional
Director.

(a) If the Regional Director determines
that the charge has not been timely
filed, that the charge fails to state an
unfair labor practice, or for other
appropriate reasons, the Regional
Director may request the charging party
to withdraw the charge, and in the
absence of such withdrawal within a
reasonable time, decline to issue a
complaint.

(b) If the Regional Director determines
not to issue a complaint on a charge
which is not withdrawn, the Regional
Director shall provide the parties with a
written statement of the reasons for not
issuing a complaint.

(c) The charging party may obtain a
review of the Regional Director’s
decision not to issue a complaint by
filing an appeal with the General
Counsel within 25 days after service of
the Regional Director’s decision. The
appeal shall contain a complete
statement setting forth the facts and
reasons upon which it is based. A copy
of the appeal shall also be filed with the
Regional Director. In addition, the
charging party should notify all other
parties of the fact that an appeal has
been taken, but any failure to give such
notice shall not affect the validity of the
appeal.

(d) A request for extension of time to
file an appeal shall be in writing and
received by the General Counsel not
later than 5 days before the date the
appeal is due. The charging party
should notify the Regional Director and
all other parties that it has requested an
extension of time in which to file an
appeal, but any failure to give such
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notice shall not affect the validity of its
request for an extension of time to file
an appeal.

(e) The General Counsel may sustain
the Regional Director’s refusal to issue
or re-issue a complaint, stating the
grounds of affirmance, or may direct the
Regional Director to take further action.
The General Counsel’s decision shall be
served on all the parties. The decision
of the General Counsel shall be final.

§2423.11 Settlement prior to issuance of a
complaint.

(a) Prior to the issuance of any
complaint or the taking of other formal
action, the Regional Director will afford
the Charging Party and the Respondent
a reasonable period of time in which to
enter into an informal settlement
agreement to be approved by the
Regional Director. Upon approval by the
Regional Director and compliance with
the terms of the informal settlement
agreement, no further action shall be
taken in the case. If the Respondent fails
to perform its obligations under the
informal settlement agreement, the
Regional Director may determine to
institute further proceedings.

(b) In the event that the Charging
Party fails or refuses to become a party
to an informal settlement agreement
offered by the Respondent, if the
Regional Director concludes that the
offered settlement will effectuate the
policies of the Federal Service Labor-
Management Relations Statute, the
Regional Director shall enter into the
agreement with the Respondent and
shall decline to issue a complaint. The
Charging Party may obtain a review of
the Regional Director’s action by filing
an appeal with the General Counsel in
accordance with §2423.10(c). The
General Counsel shall take action on
such appeal as set forth in §2423.10(e).

8§82423.12-2423.19 [Reserved]

Subpart B—Post Complaint,
Prehearing Procedures

§2423.20 Issuance and contents of the
complaint; answer to the complaint;
amendments; role of Office of
Administrative Law Judges.

(a) Complaint. Whenever formal
proceedings are deemed necessary, the
Regional Director shall file and serve, in
accordance with §2429.12 of this
subchapter, a complaint with the Office
of Administrative Law Judges. The
decision to issue a complaint shall not
be subject to review. Any complaint
may be withdrawn by the Regional
Director prior to the hearing. The
complaint shall set forth:

(1) Notice of the charge;

(2) The basis for jurisdiction;

(3) The facts alleged to constitute an
unfair labor practice;

(4) The particular sections of 5 U.S.C.,
chapter 71 and the rules and regulations
involved;

(5) Notice of the date, time, and place
that a hearing will take place before an
Administrative Law Judge; and

(6) A brief statement explaining the
nature of the hearing.

(b) Answer. Within 20 days after the
date of service of the complaint, but in
any event, prior to the beginning of the
hearing, the Respondent shall file and
serve, in accordance with part 2429 of
this subchapter, an answer with the
Office of Administrative Law Judges.
The answer shall admit, deny, or
explain each allegation of the
complaint. If the Respondent has no
knowledge of an allegation or
insufficient information as to its
truthfulness, the answer shall so state.
Absent a showing of good cause to the
contrary, failure to file an answer or
respond to any allegation shall
constitute an admission. Motions to
extend the filing deadline shall be filed
in accordance with §2423.21.

(c) Amendments. The Regional
Director may amend the complaint at
any time before the answer is filed. The
Respondent then has 20 days from the
date of service of the amended
complaint to file an answer with the
Office of Administrative Law Judges.
Prior to the beginning of the hearing, the
answer may be amended by the
Respondent within 20 days after the
answer is filed. Thereafter, any requests
to amend the complaint or answer must
be made by motion to the Office of
Administrative Law Judges.

(d) Office of Administrative Law
Judges. Pleadings, motions, conferences,
hearings, and other matters throughout
as specified in subparts B, C, and D of
this part shall be administered by the
Office of Administrative Law Judges, as
appropriate. The Chief Administrative
Law Judge, or any Administrative Law
Judge designated by the Chief
Administrative Law Judge, shall
administer any matters properly
submitted to the Office of
Administrative Law Judges. Throughout
subparts B, C, and D of this part,
“Administrative Law Judge” or “Judge”
refers to the Chief Administrative Law
Judge or his or her designee.

§2423.21 Motions procedure.

(a) General requirements. All motions,
except those made during a prehearing
conference or hearing, shall be in
writing. Motions for an extension of
time, postponement of a hearing, or any
other procedural ruling shall include a
statement of the position of the other

parties on the motion. All written
motions and responses in subparts B, C,
or D of this part shall satisfy the filing
and service requirements of part 2429 of
this subchapter.

(b) Motions made to the
Administrative Law Judge. Prehearing
motions and motions made at the
hearing shall be filed with the
Administrative Law Judge. Unless
otherwise specified in subparts B or C
of this part, or otherwise directed or
approved by the Administrative Law
Judge:

(1) Prehearing motions shall be filed
at least 10 days prior to the hearing, and
responses shall be filed within 5 days
after the date of service of the motion;

(2) Responses to motions made during
the hearing shall be filed prior to the
close of hearing;

(3) Posthearing motions shall be filed
within 10 days after the date the hearing
closes, and responses shall be filed
within 5 days after the date of service
of the motion; and

(4) Motions to correct the transcript
shall be filed with the Administrative
Law Judge within 10 days after receipt
of the transcript, and responses shall be
filed within 5 days after the date of
service of the motion.

(c) Post-transmission motions. After
the case has been transmitted to the
Authority, motions shall be filed with
the Authority. Responses shall be filed
within 5 days after the date of service
of the motion.

(d) Interlocutory appeals. Motions for
an interlocutory appeal of any ruling
and responses shall be filed in
accordance with this section and
§2423.31(c).

§2423.22 Intervenors.

Motions for permission to intervene
and responses shall be filed in
accordance with §2423.21. Such
motions shall be granted upon a
showing that the outcome of the
proceeding is likely to directly affect the
movant’s rights or duties. Intervenors
may participate only: on the issues
determined by the Administrative Law
Judge to affect them; and to the extent
permitted by the Judge. Denial of such
motions may be appealed pursuant to
§2423.21(d).

§2423.23 Prehearing disclosure.

Unless otherwise directed or
approved by the Judge, the parties shall
exchange, in accordance with the
service requirements of § 2429.27(b) of
this subchapter, the following items at
least 14 days prior to the hearing:

(a) Witnesses. Proposed witness lists,
including a brief synopsis of the
expected testimony of each witness;
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(b) Documents. Copies of documents,
with an index, proposed to be offered
into evidence; and

(c) Theories. A brief statement of the
theory of the case, including relief
sought, and any and all defenses to the
allegations in the complaint.

§2423.24 Powers and duties of the
Administrative Law Judge during
prehearing proceedings.

(a) Prehearing procedures. The
Administrative Law Judge shall regulate
the course and scheduling of prehearing
matters, including prehearing orders,
conferences, disclosure, motions, and
subpoena requests.

(b) Changing date, time, or place of
hearing. After issuance of the complaint
or any prehearing order, the
Administrative Law Judge may, in the
Judge’s discretion or upon motion by
any party through the motions
procedure in 8§ 2423.21, change the date,
time, or place of the hearing.

(c) Prehearing order. (1) The
Administrative Law Judge may, in the
Judge’s discretion or upon motion by
any party through the motions
procedure in §2423.21, issue a
prehearing order confirming or
changing:

(i) The date, time, or place of the
hearing;

(i) The schedule for prehearing
disclosure of witness lists and
documents intended to be offered into
evidence at the hearing;

(iii) The date for submission of
procedural and substantive motions;

(iv) The date, time, and place of the
prehearing conference; and

(v) Any other matter pertaining to
prehearing or hearing procedures.

(2) The prehearing order shall be
served in accordance with §2429.12 of
this subchapter.

(d) Prehearing conferences. The
Administrative Law Judge shall conduct
one or more prehearing conferences,
either by telephone or in person, at least
7 days prior to the hearing date, unless
the Administrative Law Judge
determines that a prehearing conference
would serve no purpose and no party
has moved for a prehearing conference
in accordance with §2423.21. If a
prehearing conference is held, all
parties must participate in the
prehearing conference and be prepared
to discuss, narrow, and resolve the
issues set forth in the complaint and
answer, as well as any prehearing
disclosure matters or disputes. When
necessary, the Administrative Law
Judge shall prepare and file for the
record a written summary of actions
taken at the conference. Summaries of
the conference shall be served on all

parties in accordance with §2429.12 of
this subchapter. The following may also
be considered at the prehearing
conference:

(1) Settlement of the case, either by
the Judge conducting the prehearing
conference or pursuant to §2423.25;

(2) Admissions of fact, disclosure of
contents and authenticity of documents,
and stipulations of fact;

(3) Objections to the introduction of
evidence at the hearing, including oral
or written testimony, documents,
papers, exhibits, or other submissions
proposed by a party;

(4) Subpoena requests or petitions to
revoke subpoenas;

(5) Any matters subject to official
notice;

(6) Outstanding motions; or

(7) Any other matter that may
expedite the hearing or aid in the
disposition of the case.

(e) Sanctions. The Administrative
Law Judge may, in the Judge’s discretion
or upon motion by any party through
the motions procedure in § 2423.21,
impose sanctions upon the parties as
necessary and appropriate to ensure that
a party’s failure to fully comply with
subpart B or C of this part is not
condoned. Such authority includes, but
is not limited to, the power to:

(1) Prohibit a party who fails to
comply with any requirement of subpart
B or C of this part from, as appropriate,
introducing evidence, calling witnesses,
raising objections to the introduction of
evidence or testimony of witnesses at
the hearing, presenting a specific theory
of violation, seeking certain relief, or
relying upon a particular defense.

(2) Refuse to consider any submission
that is not filed in compliance with
subparts B or C of this part.

§2423.25 Post complaint, prehearing
settlements.

(a) Informal and formal settlements.
Post complaint settlements may be
either informal or formal.

() Informal settlement agreements
provide for withdrawal of the complaint
by the Regional Director and are not
subject to approval by or an order of the
Authority. If the Respondent fails to
perform its obligations under the
informal settlement agreement, the
Regional Director may reinstitute formal
proceedings consistent with this
subpart.

(2) Formal settlement agreements are
subject to approval by the Authority,
and include the parties’ agreement to
waive their right to a hearing and
acknowledgment that the Authority may
issue an order requiring the Respondent
to take action appropriate to the terms
of the settlement. The formal settlement

agreement shall also contain the
Respondent’s consent to the Authority’s
application for the entry of a decree by
an appropriate federal court enforcing
the Authority’s order.

(b) Informal settlement procedure. If
the Charging Party and the Respondent
enter into an informal settlement
agreement that is accepted by the
Regional Director, the Regional Director
shall withdraw the complaint and
approve the informal settlement
agreement. If the Charging Party fails or
refuses to become a party to an informal
settlement agreement offered by the
Respondent, and the Regional Director
concludes that the offered settlement
will effectuate the policies of the
Federal Service Labor-Management
Relations Statute, the Regional Director
shall enter into the agreement with the
Respondent and shall withdraw the
complaint. The Charging Party then may
obtain a review of the Regional
Director’s action by filing an appeal
with the General Counsel as provided in
subpart A of this part.

(c) Formal settlement procedure. If the
Charging Party and the Respondent
enter into a formal settlement agreement
that is accepted by the Regional
Director, the Regional Director shall
withdraw the complaint upon approval
of the formal settlement agreement by
the Authority. If the Charging Party fails
or refuses to become a party to a formal
settlement agreement offered by the
Respondent, and the Regional Director
concludes that the offered settlement
will effectuate the policies of the
Federal Service Labor-Management
Relations Statute, the agreement shall be
between the Respondent and the
Regional Director. The formal settlement
agreement together with the Charging
Party’s objections, if any, shall be
submitted to the Authority for approval.
The Authority may approve a formal
settlement agreement upon a sufficient
showing that it will effectuate the
policies of the Federal Service Labor-
Management Relations Statute.

(d) Settlement judge program. The
Administrative Law Judge, in the
Judge’s discretion or upon the request of
any party, may assign a judge or other
appropriate official, who shall be other
than the hearing judge unless otherwise
mutually agreed to by the parties, to
conduct negotiations for settlement.

(1) The settlement official shall
convene and preside over settlement
conferences by telephone or in person.

(2) The settlement official may require
that the representative for each party be
present at settlement conferences and
that the parties or agents with full
settlement authority be present or
available by telephone.
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(3) The settlement official shall not
discuss any aspect of the case with the
hearing judge.

(4) No evidence regarding statements,
conduct, offers of settlement, and
concessions of the parties made in
proceedings before the settlement
official shall be admissible in any
proceeding before the Administrative
Law Judge or Authority, except by
stipulation of the parties.

§2423.26 Stipulations of fact submissions.

(a) General. When all parties agree
that no material issue of fact exists, the
parties may jointly submit a motion to
the Administrative Law Judge or
Authority requesting consideration of
the matter based upon stipulations of
fact. Briefs of the parties are required
and must be submitted within 30 days
of the joint motion. Upon receipt of the
briefs, such motions shall be ruled upon
expeditiously.

(b) Stipulations to the Administrative
Law Judge. Where the stipulation
adequately addresses the appropriate
material facts, the Administrative Law
Judge may grant the motion and decide
the case through stipulation.

(c) Stipulations to the Authority.
Where the stipulation provides an
adequate basis for application of
established precedent and a decision by
the Administrative Law Judge would
not assist in the resolution of the case,
or in unusual circumstances, the
Authority may grant the motion and
decide the case through stipulation.

(d) Decision based on stipulation.
Where the motion is granted, the
Authority will adjudicate the case and
determine whether the parties have met
their respective burdens based on the
stipulation and the briefs.

§2423.27 Summary judgment motions.

(a) Motions. Any party may move for
a summary judgment in its favor on any
of the issues pleaded. Unless otherwise
approved by the Administrative Law
Judge, such motion shall be made no
later than 10 days prior to the hearing.
The motion shall demonstrate that there
is no genuine issue of material fact and
that the moving party is entitled to a
judgment as a matter of law. Such
motions shall be supported by
documents, affidavits, applicable
precedent, or other appropriate
materials.

(b) Responses. Responses must be
filed within 5 days after the date of
service of the motion. Responses may
not rest upon mere allegations or
denials but must show, by documents,
affidavits, applicable precedent, or other
appropriate materials, that there is a

genuine issue to be determined at the
hearing.

(c) Decision. If all issues are decided
by summary judgment, no hearing will
be held and the Administrative Law
Judge shall prepare a decision in
accordance with §2423.34. If summary
judgment is denied, or if partial
summary judgment is granted, the
Administrative Law Judge shall issue an
opinion and order, subject to
interlocutory appeal as provided in
§2423.31(c) of this subchapter, and the
hearing shall proceed as necessary.

§2423.28 Subpoenas.

(a) When necessary. Where the parties
are in agreement that the appearance of
witnesses or the production of
documents is necessary, and such
witnesses agree to appear, no subpoena
need be sought.

(b) Requests for subpoenas. A request
for a subpoena by any person, as
defined in 5 U.S.C. 7103(a)(1), shall be
in writing and filed with the Office of
Administrative Law Judges not less than
10 days prior to the hearing, or with the
Administrative Law Judge during the
hearing. Requests for subpoenas made
less than 10 days prior to the hearing
shall be granted on sufficient
explanation of why the request was not
timely filed.

(c) Subpoena procedures. The Office
of Administrative Law Judges, or any
other employee of the Authority
designated by the Authority, as
appropriate, shall furnish the requester
the subpoenas sought, provided the
request is timely made. Requests for
subpoenas may be made ex parte.
Completion of the specific information
in the subpoena and the service of the
subpoena are the responsibility of the
party on whose behalf the subpoena was
issued.

(d) Service of subpoena. A subpoena
may be served by any person who is at
least 18 years old and who is not a party
to the proceeding. The person who
served the subpoena must certify that he
or she did so:

(1) By delivering it to the witness in
person,

(2) By registered or certified mail, or

(3) By delivering the subpoena to a
responsible person (named in the
document certifying the delivery) at the
residence or place of business (as
appropriate) of the person for whom the
subpoena was intended. The subpoena
shall show on its face the name and
address of the party on whose behalf the
subpoena was issued.

(e)(2) Petition to revoke subpoena.
Any person served with a subpoena
who does not intend to comply shall,
within 5 days after the date of service

of the subpoena upon such person,
petition in writing to revoke the
subpoena. A copy of any petition to
revoke a subpoena shall be served on
the party on whose behalf the subpoena
was issued. Such petition to revoke, if
made prior to the hearing, and a written
statement of service, shall be filed with
the Office of Administrative Law Judges
for ruling. A petition to revoke a
subpoena filed during the hearing, and
a written statement of service, shall be
filed with the Administrative Law
Judge.

(2) The Administrative Law Judge, or
any other employee of the Authority
designated by the Authority, as
appropriate, shall revoke the subpoena
if the person or evidence, the
production of which is required, is not
material and relevant to the matters
under investigation or in question in the
proceedings, or the subpoena does not
describe with sufficient particularity the
evidence the production of which is
required, or if for any other reason
sufficient in law the subpoena is
invalid. The Administrative Law Judge,
or any other employee of the Authority
designated by the Authority, as
appropriate, shall state the procedural
or other ground for the ruling on the
petition to revoke. The petition to
revoke, any answer thereto, and any
ruling thereon shall not become part of
the official record except upon the
request of the party aggrieved by the
ruling.

(f) Failure to comply. Upon the failure
of any person to comply with a
subpoena issued and upon the request
of the party on whose behalf the
subpoena was issued, the Solicitor of
the Authority shall institute proceedings
on behalf of such party in the
appropriate district court for the
enforcement thereof, unless to do so
would be inconsistent with law and the
Federal Service Labor-Management
Relations Statute.

§2423.29 [Reserved]

Subpart C—Hearing Procedures

§2423.30 General rules.

(a) Open hearing. The hearing shall be
open to the public unless otherwise
ordered by the Administrative Law
Judge.

(b) Administrative Procedure Act. The
hearing shall, to the extent practicable,
be conducted in accordance with 5
U.S.C. 554-557, and other applicable
provisions of the Administrative
Procedure Act.

(c) Rights of parties. A party shall
have the right to appear at any hearing
in person, by counsel, or by other
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representative; to examine and cross-
examine witnesses; to introduce into the
record documentary or other relevant
evidence; and to submit rebuttal
evidence, except that the participation
of any party shall be limited to the
extent prescribed by the Administrative
Law Judge.

(d) Objections. Objections are oral or
written complaints concerning the
conduct of a hearing. Any objection not
raised to the Administrative Law Judge
shall be deemed waived.

(e) Oral argument. Any party shall be
entitled, upon request, to a reasonable
period prior to the close of the hearing
for oral argument, which shall be
included in the official transcript of the
hearing.

(f) Official transcript. An official
reporter shall make the only official
transcript of such proceedings. Copies
of the transcript may be examined in the
appropriate Regional Office during
normal working hours. Parties desiring
a copy of the transcript shall make
arrangements for a copy with the official
hearing reporter.

§2423.31 Powers and duties of the
Administrative Law Judge at the hearing.

(a) Conduct of hearing. The
Administrative Law Judge shall conduct
the hearing in a fair, impartial, and
judicial manner, taking action as needed
to avoid unnecessary delay and
maintain order during the proceedings.
The Administrative Law Judge may take
any action necessary to schedule,
conduct, continue, control, and regulate
the hearing, including ruling on motions
and taking official notice of material
facts when appropriate. No provision of
these regulations shall be construed to
limit the powers of the Administrative
Law Judge provided by 5 U.S.C. 556,
557, and other applicable provisions of
the Administrative Procedure Act.

(b) Evidence. The Administrative Law
Judge shall receive evidence and inquire
fully into the relevant and material facts
concerning the matters that are the
subject of the hearing. The
Administrative Law Judge may exclude
any evidence that is immaterial,
irrelevant, unduly repetitious, or
customarily privileged. Rules of
evidence shall not be strictly followed.

(c) Interlocutory appeals. Motions for
an interlocutory appeal shall be filed in
writing with the Administrative Law
Judge within 5 days after the date of the
contested ruling. The motion shall state
why interlocutory review is appropriate,
and why the Authority should modify
or reverse the contested ruling.

(1) The Judge shall grant the motion
and certify the contested ruling to the
Authority if:

(i) The ruling involves an important
question of law or policy about which
there is substantial ground for difference
of opinion; and

(i) Immediate review will materially
advance completion of the proceeding,
or the denial of immediate review will
cause undue harm to a party or the
public.

(2) If the motion is granted, the Judge
or Authority may stay the hearing
during the pendency of the appeal. If
the motion is denied, exceptions to the
contested ruling may be filed in
accordance with § 2423.40 of this
subchapter after the Judge issues a
decision and recommended order in the
case.

(d) Bench decisions. Upon joint
motion of the parties, the
Administrative Law Judge may issue an
oral decision at the close of the hearing
when, in the Judge’s discretion, the
nature of the case so warrants. By so
moving, the parties waive their right to
file posthearing briefs with the
Administrative Law Judge, pursuant to
§2423.33. If the decision is announced
orally, it shall satisfy the requirements
of §2423.34(a)(1)—(5) and a copy
thereof, excerpted from the transcript,
together with any supplementary matter
the judge may deem necessary to
complete the decision, shall be
transmitted to the Authority, in
accordance with § 2423.34(b), and
furnished to the parties in accordance
with §2429.12 of this subchapter.

(e) Settlements after the opening of
the hearing. As set forth in § 2423.25(a),
settlements may be either informal or
formal.

() Informal settlement procedure:
Judge’s approval of withdrawal. If the
Charging Party and the Respondent
enter into an informal settlement
agreement that is accepted by the
Regional Director, the Regional Director
may request the Administrative Law
Judge for permission to withdraw the
complaint and, having been granted
such permission, shall withdraw the
complaint and approve the informal
settlement between the Charging Party
and Respondent. If the Charging Party
fails or refuses to become a party to an
informal settlement agreement offered
by the Respondent, and the Regional
Director concludes that the offered
settlement will effectuate the policies of
the Federal Service Labor-Management
Relations Statute, the Regional Director
shall enter into the agreement with the
Respondent and shall, if granted
permission by the Administrative Law
Judge, withdraw the complaint. The
Charging Party then may obtain a review
of the Regional Director’s decision as
provided in subpart A of this part.

(2) Formal settlement procedure:
Judge’s approval of settlement. If the
Charging Party and the Respondent
enter into a formal settlement agreement
that is accepted by the Regional
Director, the Regional Director may
request the Administrative Law Judge to
approve such formal settlement
agreement, and upon such approval, to
transmit the agreement to the Authority
for approval. If the Charging Party fails
or refuses to become a party to a formal
settlement agreement offered by the
Respondent, and the Regional Director
concludes that the offered settlement
will effectuate the policies of the
Federal Service Labor-Management
Relations Statute, the agreement shall be
between the Respondent and the
Regional Director. After the Charging
Party is given an opportunity to state on
the record or in writing the reasons for
opposing the formal settlement, the
Regional Director may request the
Administrative Law Judge to approve
such formal settlement agreement, and
upon such approval, to transmit the
agreement to the Authority for approval.

§2423.32 Burden of proof before the
Administrative Law Judge.

The General Counsel shall present the
evidence in support of the complaint
and have the burden of proving the
allegations of the complaint by a
preponderance of the evidence. The
Respondent shall have the burden of
proving any affirmative defenses that it
raises to the allegations in the
complaint.

§2423.33 Posthearing briefs.

Except when bench decisions are
issued pursuant to § 2423.31(d),
posthearing briefs may be filed with the
Administrative Law Judge within a time
period set by the Judge, not to exceed
30 days from the close of the hearing,
unless otherwise directed by the judge,
and shall satisfy the filing and service
requirements of part 2429 of this
subchapter. Reply briefs shall not be
filed absent permission of the Judge.
Motions to extend the filing deadline or
for permission to file a reply brief shall
be filed in accordance with §2423.21.

§2423.34 Decision and record.

(a) Recommended decision. Except
when bench decisions are issued
pursuant to § 2423.31(d), the
Administrative Law Judge shall prepare
a written decision expeditiously in
every case. All written decisions shall
be served in accordance with §2429.12
of this subchapter. The decision shall
set forth:

(1) A statement of the issues;

(2) Relevant findings of fact;
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(3) Conclusions of law and reasons
therefor;

(4) Credibility determinations as
necessary; and

(5) A recommended disposition or
order.

(b) Transmittal to Authority. The
Judge shall transmit the decision and
record to the Authority. The record shall
include the charge, complaint, service
sheet, answer, motions, rulings, orders,
prehearing conference summaries,
stipulations, objections, depositions,
interrogatories, exhibits, documentary
evidence, basis for any sanctions ruling,
official transcript of the hearing, briefs,
and any other filings or submissions
made by the parties.

8§§2423.35-2423.39 [Reserved]

Subpart D—Post-Transmission and
Exceptions to Authority Procedures

§2423.40 Exceptions; oppositions and
cross-exceptions; oppositions to cross-
exceptions; waiver.

(a) Exceptions. Any exceptions to the
Administrative Law Judge’s decision
must be filed with the Authority within
25 days after the date of service of the
Judge’s decision. Exceptions shall
satisfy the filing and service
requirements of part 2429 of this
subchapter. Exceptions shall consist of
the following:

(1) The specific findings, conclusions,
determinations, rulings, or
recommendations being challenged; the
grounds relied upon; and the relief
sought.

(2) Supporting arguments, which shall
set forth, in order: all relevant facts with
specific citations to the record; the
issues to be addressed; and a separate
argument for each issue, which shall
include a discussion of applicable law.
Attachments to briefs shall be separately
paginated and indexed as necessary.

(3) Exceptions containing 25 or more
pages shall include a table of contents
and a table of legal authorities cited.

(b) Oppositions and cross-exceptions.
Unless otherwise directed or approved
by the Authority, oppositions to
exceptions, cross-exceptions, and
oppositions to cross-exceptions may be
filed with the Authority within 20 days
after the date of service of the
exceptions or cross-exceptions,
respectively. Oppositions shall state the
specific exceptions being opposed.
Oppositions and cross-exceptions shall
be subject to the same requirements as
exceptions set out in paragraph (a) of
this section.

(c) Reply briefs. Reply briefs shall not
be filed absent prior permission of the
Authority.

(d) Waiver. Any exception not
specifically argued shall be deemed to
have been waived.

§2423.41 Action by the Authority;
compliance with Authority decisions and
orders.

(a) Authority decision; no exceptions
filed. In the absence of the filing of
exceptions within the time limits
established in §2423.40, the findings,
conclusions, and recommendations in
the decision of the Administrative Law
Judge shall, without precedential
significance, become the findings,
conclusions, decision and order of the
Authority, and all objections and
exceptions to the rulings and decision of
the Administrative Law Judge shall be
deemed waived for all purposes. Failure
to comply with any filing requirement
established in § 2423.40 may result in
the information furnished being
disregarded.

(b) Authority decision; exceptions
filed. Whenever exceptions are filed in
accordance with §2423.40, the
Authority shall issue a decision
affirming or reversing, in whole or in
part, the decision of the Administrative
Law Judge or disposing of the matter as
is otherwise deemed appropriate.

(c) Authority’s order. Upon finding a
violation, the Authority shall, in
accordance with 5 U.S.C. 7118(a)(7),
issue an order directing the violator, as
appropriate, to cease and desist from
any unfair labor practice, or to take any
other action to effectuate the purposes
of the Federal Service Labor-
Management Relations Statute.

(d) Dismissal. Upon finding no
violation, the Authority shall dismiss
the complaint.

(e) Report of compliance. After the
Authority issues an order, the
Respondent shall, within the time
specified in the order, provide to the
appropriate Regional Director a report
regarding what compliance actions have
been taken. Upon determining that the
Respondent has not complied with the
Authority’s order, the Regional Director
shall refer the case to the Authority for
enforcement or take other appropriate
action.

§2423.42 Backpay proceedings.

After the entry of an Authority order
directing payment of backpay, or the
entry of a court decree enforcing such
order, if it appears to the Regional
Director that a controversy exists
between the Authority and a
Respondent regarding backpay that
cannot be resolved without a formal
proceeding, the Regional Director may
issue and serve on all parties a notice of
hearing before an Administrative Law

Judge to determine the backpay amount.
The notice of hearing shall set forth the
specific backpay issues to be resolved.
The Respondent shall, within 20 days
after the service of a notice of hearing,
file an answer in accordance with
§2423.20. After the issuance of a notice
of hearing, the procedures provided in
subparts B, C, and D of this part shall

be followed as applicable.

8§2423.43-2423.49 [Reserved]

PART 2429—MISCELLANEOUS AND
GENERAL REQUIREMENTS

2. The authority citation for part 2429
continues to read as follows:

Authority: 5 U.S.C. 7134.

§2429.1 [Removed and Reserved]

3. Section 2429.1 is removed and
reserved

4. Section 2429.7 is amended by
revising the heading and by removing
the word “‘subpena” and substituting
“subpoena’ throughout the section and
by revising paragraphs (c) through (f) to
read as follows:

§2429.7 Subpoenas.
* * * * *

(c) A request for a subpoena by any
person, as defined in 5 U.S.C.
7103(a)(1), shall be in writing and filed
with the Regional Director, in
proceedings arising under part 2422 of
this subchapter, or with the Authority,
in proceedings arising under parts 2424
and 2425 of this subchapter, not less
than 10 days prior to the hearing, or
with the appropriate presiding official(s)
during the hearing. Requests for
subpoenas made less than 10 days prior
to the opening of the hearing shall be
granted on sufficient explanation of why
the request was not timely filed.

(d) The Authority, General Counsel,
Regional Director, Hearing Officer, or
any other employee of the Authority
designated by the Authority, as
appropriate, shall furnish the requester
the subpoenas sought, provided the
request is timely made. Requests for
subpoenas may be made ex parte.
Completion of the specific information
in the subpoena and the service of the
subpoena are the responsibility of the
party on whose behalf the subpoena was
issued. A subpoena may be served by
any person who is at least 18 years old
and who is not a party to the
proceeding. The person who served the
subpoena must certify that he or she did
so:

(1) By delivering it to the witness in
person,

(2) By registered or certified mail, or

(3) By delivering the subpoena to a
responsible person (named in the
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document certifying the delivery) at the
residence or place of business (as
appropriate) of the person for whom the
subpoena was intended. The subpoena
shall show on its face the name and
address of the party on whose behalf the
subpoena was issued. (e)(1) Any person
served with a subpoena who does not
intend to comply, shall, within 5 days
after the date of service of the subpoena
upon such person, petition in writing to
revoke the subpoena. A copy of any
petition to revoke a subpoena shall be
served on the party on whose behalf the
subpoena was issued. Such petition to
revoke, if made prior to the hearing, and
a written statement of service, shall be
filed with the Regional Director in
proceedings arising under part 2422 of
this subchapter, and with the Authority,
in proceedings arising under parts 2424
and 2425 of this subchapter for ruling.
A petition to revoke a subpoena filed
during the hearing, and a written
statement of service, shall be filed with
the appropriate presiding official(s).

(2) The Authority, General Counsel,
Regional Director, Hearing Officer, or
any other employee of the Authority
designated by the Authority, as
appropriate, shall revoke the subpoena
if the person or evidence, the
production of which is required, is not
material and relevant to the matters
under investigation or in question in the
proceedings, or the subpoena does not
describe with sufficient particularity the
evidence the production of which is
required, or if for any other reason
sufficient in law the subpoena is
invalid. The Authority, General
Counsel, Regional Director, Hearing
Officer, or any other employee of the
Authority designated by the Authority,
as appropriate, shall state the
procedural or other ground for the
ruling on the petition to revoke. The
petition to revoke, any answer thereto,
and any ruling thereon shall not become
part of the official record except upon
the request of the party aggrieved by the
ruling.

(f) Upon the failure of any person to
comply with a subpoena issued and
upon the request of the party on whose
behalf the subpoena was issued, the
Solicitor of the Authority shall institute
proceedings on behalf of such party in
the appropriate district court for the
enforcement thereof, unless to do so
would be inconsistent with law and the
Federal Service Labor-Management
Relations Statute.

5. Section 2429.11 is revised to read
as follows:

§2429.11 Interlocutory appeals.

Except as set forth in part 2423, the
Authority and the General Counsel

ordinarily will not consider
interlocutory appeals.

6. Section 2429.12 is amended by
revising paragraphs (a) and (c) to read as
follows:

§2429.12 Service of process and papers
by the Authority.

(a) Methods of service. Notices of
hearings, decisions and orders of
Regional Directors, decisions and
recommended orders of Administrative
Law Judges, decisions of the Authority,
complaints, amended complaints,
withdrawals of complaints, written
rulings on motions, and all other papers
required by this subchapter to be issued
by the Authority, the General Counsel,
Regional Directors, Hearing Officers,
Administrative Law Judges, and
Regional Directors when not acting as a
party under part 2423 of this
subchapter, shall be served personally,
by first-class mail, by facsimile
transmission, or by certified mail.
Where facsimile equipment is available,
rulings on motions; information
pertaining to prehearing disclosure,
conferences, orders, or hearing dates,
and locations; information pertaining to
subpoenas; and other similar or time
sensitive matters may be served by
facsimile transmission.

* * * * *

(c) Proof of service. Proof of service
shall be verified by certificate of the
individual serving the papers describing
the manner of such service. When
service is by mail, the date of service
shall be the day when the matter served
is deposited in the United States mail.
When service is by facsimile, the date of
service shall be the date the facsimile
transmission is transmitted and, when
necessary, verified by a dated facsimile
record of transmission.

7. Section 2429.13 is revised to read
as follows:

§2429.13 Official time for witnesses.

If the participation of any employee in
any phase of any proceeding before the
Authority, including the investigation of
unfair labor practice charges and
representation petitions and the
participation in hearings and
representation elections, is deemed
necessary by the Authority, the General
Counsel, any Administrative Law Judge,
Regional Director, Hearing Officer, or
other agent of the Authority designated
by the Authority, the employee shall be
granted official time for such
participation, including necessary travel
time, as occurs during the employee’s
regular work hours and when the
employee would otherwise be in a work
or paid leave status.

8. Section 2429.14 is revised to read
as follows:

§2429.14 Witness fees.

(a) Witnesses, whether appearing
voluntarily or pursuant to a subpoena,
shall be paid the fee and mileage
allowances which are paid subpoenaed
witnesses in the courts of the United
States. However, any witness who is
employed by the Federal Government
shall not be entitled to receive witness
fees.

(b) Witness fees, as appropriate, as
well as transportation and per diem
expenses for a witness shall be paid by
the party that calls the witness to testify.

9. Section 2429.21 is amended by
revising paragraph (b) to read as follows:

§2429.21 Computation of time for filing
papers.
* * * * *

(b) Except when filing an unfair labor
practice charge pursuant to part 2423 of
this subchapter, a representation
petition pursuant to part 2422 of this
subchapter, and a request for an
extension of time pursuant to
§2429.23(a) of this part, when this
subchapter requires the filing of any
paper with the Authority, the General
Counsel, a Regional Director, or an
Administrative Law Judge, the date of
filing shall be determined by the date of
mailing indicated by the postmark date
or the date a facsimile is transmitted. If
no postmark date is evident on the
mailing, it shall be presumed to have
been mailed 5 days prior to receipt. If
the date of facsimile transmission is
unclear, the date of transmission shall
be the date the facsimile transmission is
received. If the filing is by personal or
commercial delivery, it shall be
considered filed on the date it is
received by the Authority or the officer
or agent designated to receive such
materials.

* * * * *

10. Section 2429.22 is revised to read
as follows:

§2429.22 Additional time after service by
mail.

Except as to the filing of an
application for review of a Regional
Director’s Decision and Order under
§2422.31 of this subchapter, whenever
a party has the right or is required to do
some act pursuant to this subchapter
within a prescribed period after service
of a notice or other paper upon such
party, and the notice or paper is served
on such party by mail, 5 days shall be
added to the prescribed period:
Provided, however, that 5 days shall not
be added in any instance where an
extension of time has been granted.
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11. Section 2429.24 is amended by
revising paragraph (e) to read as follows:

§2429.24 Place and method of filing;
acknowledgment.
* * * * *

(e) All documents filed pursuant to
this section shall be filed in person, by
commercial delivery, by first-class mail,
or by certified mail. Provided, however,
that where facsimile equipment is
available, motions; information
pertaining to prehearing disclosure,
conferences, orders, or hearing dates,
times, and locations; information
pertaining to subpoenas; and other
similar matters may be filed by facsimile
transmission, provided that the entire
individual filing by the party does not
exceed 10 pages in total length, with
normal margins and font sizes.

* * * * *

12. Section 2429.25 is revised to read

as follows:

§2429.25 Number of copies and paper
Slze.

Unless otherwise provided by the
Authority or the General Counsel, or
their designated representatives, as
appropriate, or under this subchapter,
and with the exception of any
prescribed forms, any document or
paper filed with the Authority, General
Counsel, Administrative Law Judge,
Regional Director, or Hearing Officer, as
appropriate, under this subchapter,
together with any enclosure filed
therewith, shall be submitted on 8%z x
11 inch size paper, using normal
margins and font sizes, in an original
and four (4) legible copies. Where
facsimile filing is permitted pursuant to
§2429.24(e), one (1) legible copy,
capable of reproduction, shall be
sufficient. A clean copy capable of being
used as an original for purposes such as
further reproduction may be substituted
for the original.

13. Section 2429.27 is amended by
revising paragraphs (b) and (d) to read
as follows:

§2429.27 Service; statement of service.
* * * * *

(b) Service of any document or paper
under this subchapter, by any party,
including documents and papers served
by one party on any other party, shall
be accomplished by certified mail, first-
class mail, commercial delivery, or in
person. Where facsimile equipment is
available, service by facsimile of
documents described in §2429.24(e) is
permissible.

* * * * *

(d) The date of service or date served
shall be the day when the matter served
is deposited in the U.S. mail, delivered

in person, received from commercial

delivery, or, in the case of facsimile

transmissions, the date transmitted.
Dated: July 28, 1997.

Solly Thomas,

Executive Director, Federal Labor Relations
Authority.

[FR Doc. 97-20244 Filed 7-30-97; 8:45 am]
BILLING CODE 6727-01-P

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Parts 3, 278, and 400

Department of Agriculture Civil
Monetary Penalties Adjustment

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: In accordance with Federal
Civil Penalties Inflation Adjustment Act
of 1990, as amended by the Debt
Collection Improvement Act of 1996,
this final rule adjusts civil monetary
penalties imposed by agencies within
USDA to incorporate an inflation
adjustment.

EFFECTIVE DATE: This rule will become
effective on September 2, 1997.

FOR FURTHER INFORMATION CONTACT: Rey
Gonzalez, OCFO, FPD, USDA, Room
3022-S, 1400 Independence Avenue,
SW, Washington DC 20250 (202) 720—
1168.

SUPPLEMENTARY INFORMATION:

I. The Debt Collection Improvement Act
of 1996

The Federal Civil Penalties Inflation
Adjustment Act of 1990 (Pub. L. No.
101-410) (Act) was amended by the
Debt Collection Improvement Act of
1996 (Pub. L. No. 104-134) to require
Federal agencies to regularly adjust
certain civil monetary penalties (CMP)
for inflation. The Act applies to any
CMP provided by law, except for any
penalty under the Internal Revenue
Code of 1986, the Tariff Act of 1930, the
Occupational Safety and Health Act of
1970, and the Social Security Act. The
Act defines CMP to be any penalty, fine,
or other sanction in which a Federal
statute specifies a monetary amount, a
maximum amount, or a range of
amounts for such penalty, fine, or
sanction.

As amended, the Act requires each
agency to make an initial inflation
adjustment for all applicable CMP, and
to make further inflation adjustments at
least once every 4 years thereafter. The
Debt Collection Improvement Act of
1996 stipulates that any increases in

CMP due to the calculated inflation
adjustments (i) applies only to
violations which occur after the date the
increase takes effect, which will be
thirty (30) days after publication of this
final rule; and (ii) the first adjustment
may not exceed 10 percent of the
penalty indicated.

Method of Calculation

Under the Act, the inflation
adjustment for each applicable CMP is
determined by increasing the minimum
or maximum CMP amount or range of
CMP’s per violation or the range of
minimum and maximum civil monetary
penalties, as applicable, by the “cost-of-
living adjustment.” The ““cost-of-living
adjustment” is defined as the percentage
of each CMP by which the Consumer
Price Index (CPI) for the month of June
of the calendar year preceding the
adjustment, exceeds the CPI for the
month of June of the calendar year in
which the amount of the CMP was last
set or adjusted in accordance with the
law. The adjustment of these penalties
contained in this notice were limited in
two ways by the Act. First, the initial
adjustment of any penalty may not
exceed 10 percent of the unadjusted
penalty. Second, any calculated increase
under this adjustment is subject to a
specific rounding formula contained in
the Act. As a result of the application of
these rounding rules, some penalties
may not be adjusted. Among the
penalties adjusted in this notice, the
length of time covered by the
adjustment varied, which means the rate
and the amount of the adjustment, if
any, applied to these penalties also
varied.

The rule contained in this notice
reflects the initial adjustment to the
listed civil monetary penalties required
by the Act. This rule will be amended
to reflect any subsequent adjustments to
the listed civil monetary penalties made
in accordance with the Act.

I1. Civil Monetary Penalties Affected by
This Rule

A number of USDA agencies
including the Agricultural Marketing
Service; the Federal Crop Insurance
Corporation; the Animal and Plant
Health Inspection Service; the Grain
Inspection, Packers and Stockyards
Administration; the Food Safety
Inspection Service; the Food and
Consumer Service; and the Forest
Service administer laws which provide
for the imposition of civil monetary
penalties.

This final rule lists the specific
penalty or penalty range for each civil
monetary penalty covered by this rule
and reflects the required inflation
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adjustment. This final rule also amends
regulations which currently specify civil
monetary amounts, by deleting these
amounts and where appropriate
inserting a cross reference to this rule.

I11. Waiver of Proposed Rulemaking

In developing this final rule, we are
waiving the usual notice of proposed
rulemaking and public comment
procedures contained in 5 U.S.C. 553.
We have determined that, under 5
U.S.C. 553(b)(3)(B), good cause exists for
dispensing with the notice of proposed
rulemaking and public comment
procedures for this rule. Specifically,
this rulemaking comports and is
consistent with the statutory authority
required by the Debt Collection
Improvement Act of 1996, with no issue
of policy discretion. Accordingly, we
believe that opportunity for prior
comment is unnecessary and contrary to
the public interest, and are issuing these
revised regulations as a final rule that
will apply to all future cases.

IV. Procedural Requirements

Executive Order 12866

The Office of Management and Budget
(OMB) has reviewed this final rule in
accordance with the provisions of
Executive Order 12866, and has
determined that it does not meet the
criteria for a significant regulatory
action. As indicated above, the
provisions contained in this final
rulemaking contained inflation
adjustments in compliance with the
Debt Collection Improvement Act of
1996 for specific applicable civil
monetary penalties. The great majority
of individuals, organizations and
entities affected by these regulations do
not engage in prohibited activities and
practices, and as a result, we believe
that any aggregate economic impact of
these revised regulations will be
minimal, affecting only those limited
few who may engage in prohibited
behavior in violation of the statutes.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Regulatory Flexibility Act of 1995

The provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis (5
U.S.C. 603, 604) are not applicable to
this final rule because the agency was

not required to publish a notice of
proposed rulemaking under 5 U.S.C.
553 or any other law. Accordingly, a
regulatory flexibility analysis is not
required.

Paperwork Reduction Act

This final rule imposes no new
reporting or recordkeeping requirements
necessitating clearance by OMB.

List of Subjects in 7 CFR Parts 3, 278
and 400

Administrative practice and
procedure, Claims, Debt Management,
Penalties.

Accordingly, 7 CFR parts 3, 278, and
400 are amended as set forth below:

PART 3—DEBT MANAGEMENT

7 CFR part 3 is amended by adding at
the end the following new subpart:

Subpart E—Adjusted Civil Monetary
Penalties

Authority: 28 U.S.C. 2461 note.

§3.91 Adjusted civil monetary penalties.

(a) In General. The Secretary will
adjust the civil monetary penalties,
listed in paragraph (b), to take account
of inflation at least once every 4 years
as required by the Federal Civil
Penalties Inflation Adjustment Act of
1990 (Pub. L. No. 101-410), as amended
by the Debt Collection Improvement Act
of 1996 (Pub. L. No. 104-134).

(b) Penalties. (1) Agricultural
Marketing Service— (i) Civil penalty for
improper pesticide recordkeeping,
codified at 7 U.S.C. 136i-1(d), has:

(A) A maximum of $550 in the case
of the first offense, and

(B) A minimum of $1,100 in the case
of subsequent offenses unless the
Secretary determines that the person
made a good faith effort to comply.

(i) Civil penalty for a violation of
unfair conduct rule under the Perishable
Agricultural Commodities Act, in lieu of
license revocation or suspension,
codified at 7 U.S.C. 499b(5), has a
maximum of $2,200.

(iii) Civil penalty for a violation of the
licensing requirements under the
Perishable Agricultural Commodities
Act, codified at 7 U.S.C. 499c(a), has—

(A) A maximum of $1,000 for each
such offense and not more than $250 for
each day it continues; or

(B) A maximum of $250 for each such
offense if the Secretary determines the
violation was not willful.

(iv) Civil penalty in lieu of license
suspension under the Perishable
Agricultural Commodities Act, codified
at 7 U.S.C. 499h(e), has a maximum of
$2,000 for each violative transaction or
each day the violation continues.

(v) Civil penalty for a violation of
Export Apple and Pear Act, codified at
7 U.S.C. 586, has a minimum of $110
and a maximum of $11,000.

(vi) Civil penalty for a violation of the
Export Grape and Plum Act, codified at
7 U.S.C. 596, has a minimum of $110
and a maximum of $11,000.

(vii) Civil penalty for a violation of an
order issued by the Secretary, under the
Agricultural Marketing Agreement Act
of 1937, codified at 7 U.S.C. 608c(14)(B),
has a maximum of $1,100.

(viii) Civil penalty for failing to file
certain reports under the Agricultural
Marketing Agreement Act of 1937,
codified at 7 U.S.C. 610(c), has a
maximum civil penalty of $110.

(ix) Civil penalty for a violation of
seed program under the Federal Seed
Act, codified at 7 U.S.C. 1596(b), has a
minimum civil penalty of $27.50 and a
maximum of $550.

(x) Civil penalty for a failure to collect
an assessment or fee or for a violation
of the Cotton Research and Promotion
Act, codified at 7 U.S.C. 2112(b), has a
maximum of $1,100.

(xi) Civil penalty for a violation of a
cease and desist order or for deceptive
marketing under the Plant Variety
Protection Act, codified at 7 U.S.C.
2568(b), has a minimum of $550 and a
maximum of $11,000.

(xii) Civil penalty for failing to pay,
collect, remit any assessment or fee or
for violating a program regarding Potato
Research and Promotion Act, codified at
7 U.S.C. 2621(b)(1), has a minimum of
$550 and a maximum of $5,500.

(xiii) Civil penalty for failing to obey
a cease and desist order under the
Potato Research and Promotion Act,
codified at 7 U.S.C. 2621(b)(3), has a
maximum of $550.

(xiv) Civil penalty for failing to pay,
collect, remit any assessment or fee or
for violating a program under the Egg
Research and Consumer Information
Act, codified at 7 U.S.C. 2714(b)(1), has
a minimum of $550 and a maximum of
$5,500.

(xv) Civil penalty for failing to obey
a cease and desist order for a program
under the Egg Research and Consumer
Information Act, codified at 7 U.S.C.
2714(b)(3), has a maximum of $550.

(xvi) Civil penalty for failing to remit
any assessment or fee or for violating a
program under the Beef Research and
Information Act, codified at 7 U.S.C.
2908(a)(2), has a maximum of $5,500.

(xvii) Civil penalty for failing to remit
any assessment or for violating a
program regarding wheat and wheat
foods research, codified at 7 U.S.C.
3410(b), has a maximum of $1,100.

(xviii) Civil penalty for failing to pay,
collect, or remit any assessment or fee
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or violating a program under the Floral
Research and Consumer Information
Act, codified at 7 U.S.C. 4314(b)(1), has
a minimum $550 and a maximum of
$5,500.

(xix) Civil penalty for failing to obey
a cease and desist order under the Floral
Research and Consumer Information
Act, codified at 7 U.S.C. 4314(b)(3), has
a maximum of $550.

(xx) Civil penalty for a violation of an
order under the Dairy Promotion
Program, codified at 7 U.S.C. 4510(b),
has a maximum of $1,100.

(xxi) Civil penalty for failing to pay,
collect, or remit any assessment or fee
or for violating the Honey Research,
Promotion, and Consumer Information
Act, codified at 7 U.S.C. 4610(b)(1), has
a minimum civil penalty of $550 and a
maximum of $5,500.

(xxii) Civil penalty for failing to obey
a cease and desist order of the Honey
Research, Promotion, and Consumer
Information Act, codified at 7 U.S.C.
4610(b)(3), has a maximum civil penalty
of $550.

(xxiii) Civil penalty for a violation of
a program of the Pork Promotion,
Research, and Consumer Information
Act, codified at 7 U.S.C.
4815(b)(1)(A)(i), has a maximum of
$1,100.

(xxiv) Civil penalty for failing to obey
a cease and desist order under the Pork
Promotion, Research, and Consumer
Information Act, codified at 7 U.S.C.
4815(b)(3)(A), has a maximum of $550.

(xxv) Civil penalty for failing to pay,
collect, or remit any assessments or fee
or for violating a program under the
Watermelon Research and Promotion
Act, codified at 7 U.S.C. 4910(b)(1), has
a minimum of $550 and a maximum of
$5,500.

(xxvi) Civil penalty for failing to obey
a cease and desist order for a program
under the Watermelon Research and
Promotion Act, codified at 7 U.S.C.
4910(b)(3), has a maximum of $550.

(xxvii) Civil penalty for failing to pay,
collect, or remit any assessments or fee
or for a violation of program under the
Pecan Promotion and Research Act,
codified at 7 U.S.C. 6009(c)(1), has a
minimum of $1,100 and a maximum of
$11,000.

(xviii) Civil penalty for failing to obey
a cease and desist order of the Pecan
Promotion and Research Act, codified at
7 U.S.C. 6009(e), has a maximum of
$1,100.

(xxix) Civil penalty for failing to pay,
collect, or remit any assessments or fee
or for violating a program of the
Mushroom Promotion, Research, and
Consumer Information Act, codified at 7
U.S.C. 6107(c)(1), has a minimum of
$550 and a maximum of $5,500.

(xxx) Civil penalty for failing to obey
a cease and desist order under the
Mushroom Promotion, Research, and
Consumer Information Act, codified at 7
U.S.C. 6107(e), has a maximum of $550.

(xxxi) Civil penalty for failing to pay,
collect, or remit any assessments or fee
or for violation of the Lime Research,
Promotion, and Consumer Information
Act, codified at 7 U.S.C. 6207(c)(1), has
a minimum of $550 and a maximum of
$5,500.

(xxxii) Civil penalty for failing to obey
a cease and desist order under the Lime
Research, Promotion, and Consumer
Information Act, codified at 7 U.S.C.
6207(e), has a maximum of $550.

(xxxiii) Civil penalty for failing to
pay, collect, or remit any assessments or
fee or for violating a program under the
Soybean Promotion, Research, and
Consumer Information Act, codified at 7
U.S.C. 6307(c)(1), has a maximum civil
penalty of $1,100.

(xxxiv) Civil penalty for failing to
obey a cease and desist order under the
Soybean Promotion, Research, and
Consumer Information Act, codified at 7
U.S.C. 6307(e), has a maximum of
$5,500.

(xxxv) Civil penalty for failing to pay,
collect, or remit any assessments or fee
or for violating a program of the Fluid
Milk Promotion Act, codified at 7 U.S.C.
6411(c)(1)(A), has a minimum of $550
and a maximum civil penalty of $5,500;
or in the case of a violation which is
willful, codified at 7 U.S.C.
6411(c)(1)(B), has a minimum of
$11,000 and a maximum of $110,000.

(xxxvi) Civil penalty for failing to
obey a cease and desist order for a
program under the Fluid Milk
Promotion Act of 1990, codified at 7
U.S.C. 6411(e), has a maximum of
$5,500.

(xxxvii) Civil penalty for knowingly
labeling or selling a product as organic
except in accordance with the Organic
Foods Production Act, codified at 7
U.S.C. 6519(a), has a maximum of
$11,000.

(xxxviii) Civil penalty for failing to
pay, collect, or remit any assessments or
fee or for violation of a program of the
Fresh Cut Flowers and Fresh Cut Greens
Promotion and Information Act,
codified at 7 U.S.C. 6808(c)(1), has a
minimum of $530 and a maximum of
$5,300.

(xxxix) Civil penalty for failing to
obey a cease and desist order for a
program of the Fresh Cut Flowers and
Fresh Cut Greens Promotion and
Information Act, codified at 7 U.S.C.
6808(e), has a maximum of $5,300.

(xI) Civil penalty for a violation of
program of the Sheep Promotion,
Research, and Consumer Information

Act, codified at 7 U.S.C. 7107(c)(1), has
a maximum of $1,030.

(xIi) Civil penalty for failing to obey
a cease and desist order for a program
of the Sheep Promotion, Research, and
Consumer Information Act, codified at 7
U.S.C. 7107(e), has a maximum of $520.

(xlii) Civil penalty for a violation of
an order or regulation issued under the
Commodity Promotion, Research, and
Information Act of 1996, codified at 7
U.S.C. 7419(c)(1), has a minimum of
$1,000 and a maximum of $10,000 for
each violation.

(xliii) Civil penalty for a violation of
a cease and desist order issued under
the Commodity Promotion, Research,
and Information Act of 1996, codified at
7 U.S.C. 7419(e), has a minimum of
$1,000 and a maximum of $10,000 for
each day the violation occurs.

(xliv) Civil penalty for a violation of
an order or regulation issued under the
Canola and Rapeseed Research,
Promotion, and Consumer Information
Act, codified at 7 U.S.C. 7448(c)(1), has
a maximum of $1,000 for each violation.

(xIv) Civil penalty for a violation of a
cease and desist order issued under the
Canola and Rapeseed Research,
Promotion, and Consumer Information
Act, codified at 7 U.S.C. 7448(e), has a
maximum of $5,000 for each day the
violation occurs.

(xlvi) Civil penalty for a violation of
an order or regulation issued under the
National Kiwifruit Research, Promotion,
and Consumer Information Act, codified
at 7 U.S.C. 7468(c)(1), has a minimum
of $500 and a maximum of $5,000 for
each violation.

(xIvii) Civil penalty for a violation of
a cease and desist order issued under
the National Kiwifruit Research,
Promotion, and Consumer Information
Act, codified at 7 U.S.C. 7468(e), has a
maximum of $500 for each day the
violation occurs.

(xlviii) Civil penalty for a violation of
an order or regulation issued under the
Popcorn Promotion, Research, and
Consumer Information Act, codified at 7
U.S.C. 7487, has a maximum of $1,000
for each violation.

(xlix) Civil penalty for a violation of
an order or regulation issued under the
egg surveillance provisions of the Eggs
Product Inspection Act, codified at 21
U.S.C. 1041(c)(1)(A), has a maximum of
$5,500 for each violation.

(2) Animal and Plant Health
Inspection Service—(i) Civil penalty for
a violation of the Act of January 31,
1942, plant and pest regulations,
codified at 7 U.S.C. 149(b)(2), has a
maximum of $1,100.

(i) Civil penalty for a violation of the
Federal Plant Pest Act, codified at 7
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U.S.C. 150gg(b), has a maximum of
$1,100.

(iii) Civil penalty for a violation of the
Act of August 20, 1912 (commonly
known as the Plant Quarantine Act),
codified at 7 U.S.C. 163, has a maximum
of $1,100.

(iv) Civil penalty for a violation of the
Federal Seed Act, codified at 7 U.S.C.
1596(b), has a minimum of $27.50 and
a maximum of $550.

(v) Civil penalty for a violation of
Animal Welfare Act, codified at 7 U.S.C.
2149(b), has a maximum of $2,750; and
knowing failure to obey a cease and
desist order has a civil penalty of
$1,650.

(vi) Civil penalty for a violation of
Swine Health Protection Act, codified at
7 U.S.C. 3805(a), has a maximum of
$11,000.

(vii) Civil penalty for a violation of
Horse Protection Act, codified at 15
U.S.C. 1825(b)(1), has a maximum of
$2,200.

(viii) Civil penalty for failure to obey
Horse Protection Act disqualification,
codified at 15 U.S.C. 1825(c), has a
maximum of $3,300 and exhibition of
disqualified horse, codified at 15 U.S.C.
1825(c), has a maximum of $3,300.

(xix) Civil penalty for a violation of
the Act of August 30, 1890, codified at
21 U.S.C. 104, has a maximum of
$1,100.

(xx) Civil penalty for a violation of the
Act of May 29, 1884 (commonly known
as the Animal Industry Act), codified at
21 U.S.C. 117(b), has a maximum of
$1,100.

(xxi) Civil penalty for a violation of
the Act of February 2, 1903 (commonly
known as the Cattle Contagious Disease
Act), codified at 21 U.S.C. 122, has a
maximum of $1,100.

(xxii) Civil penalty for a violation of
the Act of March 3, 1905, codified at 21
U.S.C. 127, has a maximum of $1,100.

(xxiii) Civil penalty for a violation of
the Act of July 2, 1962, codified at 21
U.S.C. 134e(a)(2), has a maximum of
$1,100.

(xxiv) Civil penalty for a violation of
the Act of May 6, 1970, codified at 21
U.S.C. 135a(b), has a maximum of
$1,100.

(xxv) Civil penalty for knowingly
violating, or, if in the business,
violating, with respect to terrestrial
plants, any provision of the Endangered
Species Act of 1973 (16 U.S.C. 1531 et
seq.) any permit or certificate issued
thereunder, or any regulation issued
pursuant to section 9(a)(1)(A) through
(F), (2)(2)(A) through (D), (c), (d), as set
forth at 16 U.S.C. 1540(a) (other than
regulations relating to recordkeeping or
filing reports), (), or (g) of the
Endangered Species Act of 1973 (16

U.S.C. 1538(a)(1)(A) through (F),
(8)(2)(A) through (D), (c), (d), (f), and
(9)), has a maximum of $25,000.

(xxvi) Civil penalty for knowingly
violating, or, if in the business,
violating, with respect to terrestrial
plants, any regulation issued under the
Endangered Species Act (16 U.S.C. 1531
et seq.), as set forth at 16 U.S.C. 1540(a)
[except as provided in subparagraph
(0)], has a maximum of $12,000.

(xxvii) Civil penalty for any violation,
with respect to terrestrial plants, of the
Endangered Species Act (16 U.S.C. 1531
et seq.), as set forth at 16 U.S.C. 1540(a)
[except as provided in subparagraphs
(O) and (P)], has a maximum of $500.

(3) Food and Consumer Service—(i)
Civil penalty for hardship fine in lieu of
disqualification, codified at 7 U.S.C.
2021(a), has a maximum of $11,000 per
violation.

(i) Civil penalty for trafficking in food
coupons, codified at 7 U.S.C.
2021(b)(3)(B), has a maximum of
$20,000 for each violation, except that
the maximum penalty for violations
occurring during a single investigation
is $40,000.

(iii) Civil penalty for the sale of
firearms, ammunition, explosives, or
controlled substances for coupons,
codified at 7 U.S.C. 2021(b)(3)(C), has a
maximum of $20,000 for each violation
except that the maximum penalty for
violations occurring during a single
investigation is $40,000.

(iv) Civil penalty for any entity that
submits a bid to supply infant formula
to carry out the Special Supplemental
Nutrition Program for Women, Infants
and Children and discloses the amount
of the bid, rebate or discount practices
in advance of the bid opening or for any
entity that makes a statement prior to
the opening of the bids for the purpose
of influencing a bid, codified at 42
U.S.C. 1786(h)(8)(H)(i), has a maximum
of $100,000,000.

(4) Food Safety and Inspection
Service—(i) Civil penalty for a violation
of the Eggs Products Inspection Act,
codified at 21 U.S.C. 1041(c)(1)(A), has
a maximum penalty of $5,500 for each
violation.

(i) Civil penalty for a failure to file
timely certain reports, codified at 21
U.S.C. 467d, has a maximum civil
penalty of $11 per day for each day the
report is not filed.

(iii) Civil penalty for a failure to file
timely certain reports codified at 21
U.S.C. 677, has a maximum civil
penalty of $11 per day for each day the
report is not filed.

(iv) Civil penalty for a failure to file
timely certain reports codified at 21
U.S.C. 1051, has a maximum civil

penalty of $11 per day for each day the
report is not filed.

(5) Forest Service—(i) Civil penalty
for a willful disregard of the prohibition
against the export of unprocessed timber
originating from Federal lands has a
maximum of $550,000 per violation or
three times the gross value of the
unprocessed timber whichever is
greater, codified at 16 U.S.C.
620d(c)(1)(A).

(i) Civil penalty for a violation in
disregard of the Forest Resources
Conservation and Shortage Relief Act of
1990 (16 U.S.C. 620 et seq.) or the
regulations that implement such Act
regardless of whether such violation
caused the export of unprocessed timber
originating from Federal lands, has a
maximum penalty of $82,500 per
violation, codified at 16 U.S.C.
620d(c)(2)(A)(i).

(iii) Civil penalty for a person that
should have known that an action was
a violation of the Forest Resources
Conservation and Shortage Relief Act of
1990 (16 U.S.C. 620 et seq.) or the
regulations that implement such Act
regardless of whether such violation
caused the export of unprocessed timber
originating from Federal lands, has a
maximum penalty of $55,000 per
violation, codified at 16 U.S.C.
620d(c)(2)(A)(ii).

(iv) Civil penalty for a willful
violation of the Forest Resources
Conservation and Shortage Relief Act of
1990 (16 U.S.C. 620 et seq.) or the
regulations that implement such Act
regardless of whether such violation
caused the export of unprocessed timber
originating from Federal lands, has a
maximum penalty of $550,000 per
violation, codified at 16 U.S.C.
620d(c)(2)(A)(iii).

(v) Civil penalty for a violation
involving protections of caves, codified
at 16 U.S.C. 4307(a)(2), has a maximum
of $11,000.

(6) Grain Inspection, Packers and
Stockyards Administration—(i) Civil
penalty for a packer violation, codified
at 7 U.S.C. 193(b), has a maximum of
$11,000.

(i) Civil penalty for livestock market
agency, dealer, failure to register,
codified at 7 U.S.C. 203, has a maximum
of $550 and not more than $27.50 for
each day the violation continues.

(iii) Civil penalty for a violation of
stockyard rate, regulation or practice,
codified at 7 U.S.C. 207(g), has a
maximum civil penalty of $550 and not
more than $27.50 for each day the
violation continues.

(iv) Civil penalty for a stockyard
owner, livestock market agency and
dealer violations, codified at 7 U.S.C.
213(b), has a maximum of $11,000.
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(v) Civil penalty for a stockyard
owner, livestock market agency and
dealer compliance order violations,
codified at 7 U.S.C. 215(a), has a
maximum of $550.

(vi) Civil penalty for a failure to file
required reports, codified at 15 U.S.C.
50, has a maximum of $110.

(vii) Civil penalty for live poultry
dealer violations, codified at 7 U.S.C.
228b-2(b), has a maximum of $22,000.

(viii) Civil penalty for a violation,
codified at 7 U.S.C. 86(c), has a
maximum civil penalty of $82,500.

(7) Federal Crop Insurance
Corporation—Civil penalty for any
person who willfully and intentionally
provides materially false or inaccurate
information to the Federal Crop
Insurance Corporation or an approved
insurance provider reinsured by the
Federal Crop Insurance Corporation,
codified at 7 U.S.C. 1506(n)(1)(A), has a
maximum civil penalty of $10,000.

(8) All USDA Agencies—Civil penalty
for work hours and safety violations,
codified at 40 U.S.C. 328, has a
maximum of $11 per day of violation.

PART 278—PARTICIPATION OF
RETAIL FOOD STORES, WHOLESALE
FOOD CONCERNS, AND INSURED
FINANCIAL INSTITUTIONS

1. The authority citation for part 278
continues to read as follows:

Authority: 7 U.S.C. 2011-2032.
§278.6 [Amended]

2.7 CFR 278.6(a) is amended by—(a)
striking ““$10,000”" and inserting “‘an
amount specified in § 3.91(b)(3)(A) of
this title’’; and (b) striking ““$20,000
and inserting ‘“amount specified in Sec.
3.91(b)(3)(B) of this title”.

PART 400—FEDERAL CROP
INSURANCE CORPORATION,
GENERAL ADMINISTRATIVE
REGULATIONS

1. The authority citation for part 400
continues to read as follows:

Authority: 7 U.S.C. 1506(1).

§400.454 [Amended]

2.7 CFR 400.454(a) introductory text
is amended by striking ““$10,000” and
inserting ‘‘an amount specified in
§3.91(b)(7) of this title”.

Dan Glickman,

Secretary of Agriculture.

[FR Doc. 97-19967 Filed 7-30-97; 8:45 am]
BILLING CODE 3410-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Loan Interest Rates

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: The current 18 percent per
year federal credit union loan rate
ceiling is scheduled to revert to 15
percent on September 9, 1997, unless
otherwise provided by the NCUA Board
(Board). A 15 percent ceiling would
restrict certain categories of credit and
adversely affect the financial condition
of a number of federal credit unions. At
the same time, prevailing market rates
and economic conditions do not justify
a rate higher than the current 18 percent
ceiling. Accordingly, the Board hereby
continues an 18 percent federal credit
union loan rate ceiling for the period
from September 9, 1997 through March
8, 1999. Loans and lines of credit
balances existing prior to May 18, 1987,
may continue to bear their contractual

rate of interest, not to exceed 21 percent.

The Board is prepared to reconsider the
18 percent ceiling at any time should
changes in economic conditions
warrant.

EFFECTIVE DATE: September 9, 1997.
ADDRESSES: National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia, 22314-3428.

FOR FURTHER INFORMATION CONTACT:
Evan Gillette, Investment Officer, Office
of Investment Services, at the above
address, telephone number: (703) 518—
6620.

SUPPLEMENTARY INFORMATION:

Background

Public Law 96-221, enacted in 1979,
raised the loan interest rate ceiling for
federal credit unions from 1 percent per
month (12 percent per year) to 15
percent per year. It also authorized the
Board to set a higher limit, after
consulting with Congress, the
Department of Treasury and other
federal financial agencies, for a period
not to exceed 18 months, if the Board
determined that: (1) Money market
interest rates have risen over the
preceding 6 months; and (2) prevailing
interest rate levels threaten the safety
and soundness of individual credit
unions as evidenced by adverse trends
in growth, liquidity, capital and
earnings.

On December 3, 1980, the Board
determined that the foregoing
conditions had been met. Accordingly,
the Board raised the loan ceiling for 9

months to 21 percent. In the unstable
environment of the first-half of the
1980s, the Board extended the 21
percent ceiling four times. On March 11,
1987, the Board lowered the loan rate
ceiling from 21 percent to 18 percent
effective May 18, 1987. This action was
taken in an environment of falling
market interest rates from 1980 to early
1987. The ceiling has remained at 18
percent to the present.

The Board believes that the 18 percent
ceiling will permit credit unions to
continue to meet their current lending
programs, permit flexibility so that
credit unions can react to any adverse
economic developments, and ensure
that any increase in the cost of funds
would not affect the safety and
soundness of federal credit unions.

The Board would prefer not to set
loan interest rate ceilings for federal
credit unions. Credit unions are
cooperatives and balance loan and share
rates consistent with the needs of their
members and prevailing market rates.
The Board supports free lending
markets and the ability of federal credit
union boards of directors to establish
loan rates that reflect current market
conditions and the interests of their
members. Congress has, however,
imposed loan rate ceilings since 1934.
In 1979, Congress set the ceiling at 15
percent but authorized the Board to set
a ceiling in excess of 15 percent, if
conditions warrant. The following
analysis justifies a ceiling above 15
percent, but at the same time does not
support a ceiling above the current 18
percent. The Board is prepared to
reconsider this action at any time
should changes in economic conditions
warrant.

Money Market Interest Rates

During the 16-month period following
the Board’s March 1996 decision to
continue the 18 percent ceiling, short-
term Treasury rates (3, 6 and 12 months)
increased from 11 to 19 basis points
(Table 1).

TABLE 1.—TREASURY RATES

Yields | Yields
as of as of
Mar. July | Change
Maturity 11, 17, in basis
1996 1997 points
(per- | (per-
cent) cent)
5.09 5.20 11
5.17 5.31 14
5.37 5.56 19

Treasury rates rose slightly during the
recent six-month period from January 1
to July 17, 1997. Treasury rates on the
3, 6 and 12 month maturities increased
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between 1 and 7 basis points (Table 2).
During this period, the Federal Reserve
(Fed) increased the overnight Fed Funds
rate by 25 basis points to a target rate

of 5.50 percent.

TABLE 2.—TREASURY RATES

Yields | Yields
Jgf‘ 0{ July Change
Maturity 5" 17, in basis
1997 1997 points
(per- (per.
cent) cent)
5.19 5.20 1
5.30 5.31 1
5.49 5.56 7

There are also expectations that rates
may rise in the months ahead. The US
economy has continued to expand.
Since early 1996, employment growth
and labor force participation has been
quite strong, with unemployment rates
declining from 5.6 percent (Dec. 1995)
to 5.0 percent (June 1997).

Further declines in the
unemployment rate, rising consumer
confidence, continued income growth
and a strong equity market have lead
many to be concerned that consumer
demand may rise at a faster pace in the
months ahead. This could result in
inflationary pressures and higher
interest rates. Therefore, it is important
to maintain the 18 percent ceiling.
Lowering the interest rate ceiling at this
time could cause an unnecessary burden
on credit unions.

Financial Implications for Credit
Unions

For at least 871, 28% * of the reporting
credit unions, the most common rate on
unsecured loans was above 15 percent.
While the bulk of credit union lending
is below 15 percent, small credit unions
and credit unions that have instituted
risk based lending programs require
interest rates above 15 percent to
maintain liquidity, capital, earnings and
growth.

Loans to members who have not yet
established a credit history or have
weak credit histories have more credit
risk. Credit unions must charge rates to
cover the potential of higher than usual
losses for such loans. There are
undoubtedly more than 871 credit
unions charging over 15 percent for
unsecured loans to such members.
Many credit unions have “Credit
Builder” or “Credit Rebuilder” loans
but only report the *“most common’’ rate
on the Call Report for unsecured loans.

10f the 7,152 FCUs, 4,083 had zero balances in
the 15 percent and above category or did not report
a balance for the year-end 1996 reporting period.

Lowering the interest rate ceiling for
credit unions will discourage credit
unions from making these loans. Credit
seekers’ options will be reduced and
most of the affected members will have
no alternative but to turn to other
lenders who will charge much higher
rates.

Small credit unions will be
particularly affected by a lower loan
ceiling since they tend to have a higher
level of unsecured loans, typically with
lower loan balances. Thus, small credit
unions making small loans to members
with poor or no credit histories are
struggling with far higher costs than the
typical credit union. Both young people
and lower income households have
limited access to credit and, absent a
credit union, often pay rates of 24 to 30
percent to other lenders. Rates between
15 and 18 percent are attractive to such
members.

Table 3 shows the number of credit
unions in each asset group where the
most common rate is more than 15
percent for unsecured loans.

TABLE 3.—FEDERAL CREDIT UNIONS
WITH MoOST COMMON UNSECURED
LOAN RATES GREATER THAN 15
PERCENT (DECEMBER 1996)

Number of
Peer group by asset Tghal FCUs w/
size FCUs loan

rates>15%

$0-2 mil 2,132 231
$2-10 mil ... 2,490 317
$10-50 mil ...ccovvveenneee. 1,733 208
$50 mil + .o 797 115
Totall ....cccvnes 7,152 871

10Of this total, 4,083 had either a zero bal-
ance or did not report rate balances 15 per-
cent and above.

Among the 871 credit unions where
the most common rate is more than 15
percent for unsecured loans, 242 have
20 percent or more of their assets (Table
4) in this category. For these credit
unions, lowering the rates would
damage their liquidity, capital, earnings
and growth.

TABLE 4.—FEDERAL CREDIT UNIONS
WITH MoST COMMON UNSECURED
LoAN RATES GREATER THAN 15
PERCENT AND MORE THAN 20 PER-
CENT OF ASSETS IN UNSECURED
LOANS (DECEMBER 1996)

Avg. per-

centage c’}“gg’j;
Peer group by asset of loan meetin
size rates both g
st | oo
assets

$0-2 mil .eeeee. 43.8 108
$2-10 mil ... 29.6 75
$10-50 mil . 26.8 45
$50 mil + oo 24.9 14
Total .ooceevieiienns 35.1 242

In conclusion, the Board has
continued the federal credit union loan
interest rate ceiling of 18 percent per
year for the period from September 9,
1997, through March 8, 1999. Loans and
line of credit balances existing on May
16, 1987, may continue to bear interest
at their contractual rate, not to exceed
21 percent. Finally, the Board is
prepared to reconsider the 18 percent
ceiling at any time during the extension
period, should changes in economic
conditions warrant.

Regulatory Procedures

Administrative Procedure Act

The Board has determined that notice
and public comment on this rule are
impractical and not in the public
interest, 5 U.S.C. 553(b)(B). Due to the
need for a planning period prior to the
September 9, 1997, expiration date of
the current rule, and the threat to the
safety and soundness of individual
credit unions with insufficient
flexibility to determine loan rates, final
action of the loan rate ceiling is
necessary.

Regulatory Flexibility Act

For the same reasons, a regulatory
flexibility analysis is not required, 5
U.S.C. 604(a). However, the Board has
considered the need for this rule, and
the alternatives, as set forth above.

Paperwork Reduction Act
There are no paperwork requirements.

Executive Order 12612

This final rule does not affect state
regulation of credit unions. It
implements provisions of the Federal
Credit Union Act applying only to
federal credit unions.

List of Subjects in 12 CFR Part 701

Credit, Credit unions, Loan interest
rates.
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By the National Credit Union
Administration Board on July 23, 1997.
Becky Baker,

Secretary of the Board.

Accordingly, NCUA amends 12 CFR

chapter VII as follows:

PART 701—[AMENDED]

1. The authority citation for Part 701
is revised to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, 1789. Section 701.6 is also
authorized by 15 U.S.C. 3717. Section 701.31
is also authorized by 15 U.S.C. 1601 et seq.;
42 U.S.C. 1981 and 3601-3610. Section
701.35 is also authorized by 42 U.S.C. 4311—-
4312.

2. Section 701.21(c)(7)(ii)(C) is revised
to read as follows:

§701.21 Loansto members and lines of
credit to members.

(”) * K *

(C) Expiration. After March 8, 1999, or
as otherwise ordered by the NCUA
Board, the maximum rate on federal
credit union extensions of credit to
members shall revert to 15 percent per
year. Higher rates may; however, be
charged, in accordance with paragraphs
(c)(7)(ii) (A) and (B) of this section, on
loans and line of credit balances
existing on or before March 8, 1999.

* * * * *

[FR Doc. 97-19935 Filed 7-30-97; 8:45 am]
BILLING CODE 7535-01-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 510

New Animal Drugs; Change of Sponsor

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for 46 new animal
drug applications (NADA'’s) from Solvay
Animal Health, Inc., to Fort Dodge
Animal Health, A Division of American
Cyanamid Co.

EFFECTIVE DATE: July 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Thomas J. McKay, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-827-0213.

SUPPLEMENTARY INFORMATION: Solvay
Animal Health, Inc., 1201 Northland
Dr., Mendota Heights, MN 55120, has
informed FDA that it has transferred the
ownership of, and all rights and
interests in, the following approved

* * * * * NADA's to Fort Dodge Animal Health,
(c) * * =* AGENCY: Food and Drug Administration, A Division of American Cyanamid Co.,
7 **=* HHS. P.O. Box 1339, Fort Dodge, IA 50501:

NADA No. Drug Name

006417 Recovr

006-103 .... Follutein

006-707 .... Sulquin 6-50

008-274 .... Pig Scour Tablets

009-035 ... Ophtaine

011-141 ... Unistat-2

011-482 .... Vetame Tabs and Injection

011-879 .... Rubfrafer Injection

012-198 Vetalog Parenteral

012-258 Panalog Ointment (Solvaderm)

013-624 .... Vetalog Tabs

014-250 .... Novastat

031-448 .... Rheaform Bolus

031-553 Esb3 Powder & Solution

032-319 Furox Aerosol Spray

032-738 .... Pacitran Soluble

033-127 .... Vetisulid Bolus

033-318 ... Vetisulid Injectable

033-319 Vetisulid Tabs

033-373 Vetisulid Powder

034-536 .... Aklomix

034-537 .... Novastat-3

034-705 .... Equipoise

035-388 .... Novastat-W

039-666 .... Unistat-3

040-181 .... Vetisulid Oral Suspension

046-146 .... Vetalog Cream

046-147 .... Dirocide Syrup

049-892 .... Spanbolet Il

055-060 .... Potassium G penicillin

055-064 .... Redicillin (Princillin)

055-066 .... Redicillin (Princillin)

055-071 .... Redicillin (Princillin)

065-130 ... Crystaline Pro Penicillin

065-174 .... Crysticillin 300 A.S. Vet

065-410 .... Tetra—Sal Soluble

091-192 .... Renografin 76

091-240 .... Renovist

091-327 .... Gastrogratin

093-512 ... Dirocide Tabs

096-676 .... Panalog Cream

099-388 ... Vetalog Oral Powder

126-232 .... Calfspan

131-808

Dirocide Syrup
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NADA No.

Drug Name

139-913
140-909

Equron
Sulka-S-Bolus

Accordingly, the agency is amending
the regulations in 21 CFR 510.600(c)(1)
and (c)(2) to reflect the change of
sponsor. The drug labeler code assigned
to Solvay Animal Health is being
retained as the drug labeler code for the
New sSponsor.

List of Subjects in 21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 510 is amended as follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: Secs. 201, 301, 501, 502, 503,
512, 701, 721 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e).

§510.600 [Amended]

2. Section 510.600 Names, addresses,
and drug labeler codes of sponsors of
approved applications is amended in
the table in paragraph (c)(1) by
removing the entry for ““Solvay Animal
Health, Inc.” and by alphabetically
adding a new entry for ““Fort Dodge
Animal Health, A Division of American
Cyanamid Co., P.O. Box 1339, Fort
Dodge, IA 50501” and in the table in
paragraph (c)(2) in the entry for
*053501"" by removing the sponsor
name and address ““Solvay Animal
Health, Inc., 1201 Northland Dr.,
Mendota Heights, MN 55120 and
adding in its place “Fort Dodge Animal
Health, A Division of American
Cyanamid Co., P.O. Box 1339, Fort
Dodge, IA 50501".

Dated: July 22, 1997.
Robert C. Livingston,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 97-20249 Filed 7-30-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 510 and 524

New Animal Drugs; Change of Sponsor

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for three approved
new animal drug applications (NADA'’s)
from Syntex Animal Health, Inc.,
Division of Syntex Agribusiness, Inc., to
Medicis Dermatologics, Inc.

EFFECTIVE DATE: July 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Thomas J. McKay, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-827-0213.

SUPPLEMENTARY INFORMATION: Syntex
Animal Health, Inc., Division of Syntex
Agribusiness, Inc., 3401 Hillview Ave.,
P.O. Box 10850, Palo Alto, CA 94303,
has informed FDA that it has transferred
ownership of, and all rights and
interests in NADA'’s 15-151
(fluocinolone acetonide, neomycin
sulfate cream), 15-152 (fluocinolone
acetonide cream), and 15-298
(fluocinolone acetonide solution) to
Medicis Dermatologics, Inc., 4343 East
Camelback Rd., suite 250, Phoenix, AZ
85018-2700. Accordingly, the agency is

amending the regulations in 21 CFR
524.981a, 524.981b, and 524.981c to
reflect the transfer of ownership. The
agency is also amending the regulations
in 21 CFR 510.600(c)(1) and (c)(2) by
alphabetically adding a new listing for
Medicis Dermatologics, Inc.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 524

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510 and 524 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: Secs. 201, 301, 501, 502, 503,
512, 701, 721 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e).

2. Section 510.600 is amended in the
table in paragraph (c)(1) by
alphabetically adding a new entry for
“Medicis Dermatologics, Inc.” and in
the table in paragraph (c)(2) by
numerically adding a new entry for
‘099207 to read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *

Firm name and address

Drug labeler code

* *

Medicis Dermatologics, Inc., 4343 East Camelback Rd., suite 250,

Phoenix, AZ 85018-2700.

* *

099207

* *
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Drug labeler code

Firm Name and address

* *
099207 ...eviiiiiii s
* *

* *

* *

*

* *

Medicis Dermatologics, Inc., 4343 East Camelback Rd., suite 250,
Phoenix, AZ 85018-2700.
*

* *

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

3. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

§524.981a [Amended]

4. Section 524.981a Fluocinolone
acetonide cream is amended in
paragraph (b) by removing ‘“000033”
and adding in its place *“099207".

§524.981b [Amended]

5. Section 524.981b Fluocinolone
acetonide solution is amended in
paragraph (b) by removing ‘“000033”
and adding in its place *“099207".

§524.981c [Amended]

6. Section 524.981c Fluocinolone
acetonide, neomycin sulfate cream is
amended in paragraph (b) by removing
‘000033’ and adding in its place
*099207"".

Dated: July 23, 1997.
Robert C. Livingston,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 97-20248 Filed 7-30-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 520

Animal Drugs, Feeds, and Related
Products; Change of Sponsor;
Corrections

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
document that appeared in the Federal
Register of June 30, 1997 (62 FR 35075
at 35076). The document amended the
animal drug regulations to reflect the
change of sponsor for 52 approved new
animal drug applications (NADA's) from
Fermenta Animal Health Co. to
Boehringer Ingelheim Animal Health,
Inc. The document was published with

two inadvertent errors. This document
corrects those errors.

EFFECTIVE DATE: July 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Thomas J. McKay, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-827-0213.

In FR Doc. 97-16967, appearing on
page 35075, in the Federal Register of
Monday, June 30, 1997, the following
corrections are made: On page 35076, in
the first column, in amendment 11, in
the third line, “(a)(6)” is corrected to
read ““(b)(6)”’; and on the same page, in
the second column, in amendment 19,
beginning in the fourth line, ““000069,
054273, and 057561" is corrected to
read ‘000069, 054273, 057561, and
059130".

Dated: July 21, 1997.
Robert C. Livingston,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 97-20250 Filed 7-30-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 556

Tolerances for Residues of New
Animal Drugs in Food; Apramycin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of two supplemental new
animal drug applications (NADA'’s) filed
by Elanco Animal Health, A Division of
Eli Lilly & Co. The supplemental
NADA's provide for revised tolerances
for total residues of apramycin (i.e., the
safe concentration) in edible swine
tissues.

EFFECTIVE DATE: July 31, 1997.

FOR FURTHER INFORMATION CONTACT:
George K. Haibel, Center for Veterinary
Medicine (HFV-133), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1644.

SUPPLEMENTARY INFORMATION: Elanco
Animal Health, A Division of Eli Lilly
& Co., Lilly Corporate Center,
Indianapolis, IN 46285, is sponsor of
supplemental NADA 106-964 that
provides for the use of Apralan
(apramycin sulfate) soluble powder in
swine drinking water and supplemental
NADA 126-050 that provides for the use
of ApralanO (apramycin sulfate) Type A
medicated article in swine feed, both for
control of porcine colibacillosis
(weanling pig scours) caused by strains
of Escherichia coli sensitive to
apramycin. These supplemental
NADA'’s provide for a change in the
tolerance for total residues of apramycin
(i.e., the safe concentration) in edible
swine tissues as provided in §556.52
(21 CFR 556.52). Review of these
supplements involved a review of new
toxicology studies and information in
the original approvals.

In evaluating these supplements,
FDA'’s Center for Veterinary Medicine
also considered that the proof of human
food safety for antimicrobial animal
drug residues includes a determination
of their antimicrobial activity for all
antimicrobial new animal drug
products. In the absence of studies to
determine the microbiological safety of
antimicrobial drug residues, the
acceptable daily intake (ADI) for
apramycin is limited to 25 micrograms
per kilogram (pg/kg) of body weight per
day (for appropriate studies see
“Guidance: Microbial Testing of
Antimicrobial Drug Residues in Food,”
January, 1996). As indicated in the
freedom of information summaries, the
safe concentration for total apramycin
residues is established at 5 parts per
million (ppm) for muscle, 15 ppm for
liver, and 30 ppm for fat and kidney.
These revised safe concentrations
warrant removal of the existing
tolerances for total residues in §556.52,
because those tolerances are now
incorrect. Because this approval does
not result in a different tolerance than
that currently codified for marker
residue in swine kidney, and because
the sponsor did not petition FDA to
change the tolerance, the tolerance of
0.1 ppm in swine kidney remains
codified. FDA is also codifying the ADI
for apramycin of 25 pg/kg of body
weight per day. The supplement is
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approved as of June 24, 1997, and the
regulations in § 556.52 are revised to
reflect the approval. The basis of
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of these applications may be
seen in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.24(d)(2)(i) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 556

Animal drugs, Foods.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 556 is amended as follows:

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

1. The authority citation for 21 CFR
part 556 continues to read as follows:

Authority: Secs. 402, 512, 701 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 342, 360b, 371).

2. Section 556.52 is revised to read as
follows:

§556.52 Apramycin.

A tolerance of 0.1 part per million is
established for parent apramycin
(marker residue) in kidney (target tissue)
of swine. The acceptable daily intake
(ADI) for total residues of apramycin is
25 micrograms per kilogram of body
weight per day.

Dated: July 21, 1997.

Robert C. Livingston,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 97-20081 Filed 7-30-97; 8:45 am]
BILLING CODE 4160-01-F

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION

29 CFR Part 2200

Rules of Procedure for E-Z Trials

AGENCY: Occupational Safety and Health
Review Commission.

ACTION: Final Rule.

SUMMARY: This document eliminates the
sunset provision from the procedures
governing the E-Z Trial program and
continues the E-Z Trial program as part
of the Commission Rules of Procedure,
as codified in Title 29 of the Code of
Federal Regulations as Part 2200. In
addition, this document implements
revisions to the procedural rules
governing the E-Z Trial program which
are intended to assist the E-Z Trial
process in meeting its objective of
allowing parties in less complex cases to
argue their cases before the Commission
with as few legal formalities as possible.
DATES: Effective July 31, 1997.

FOR FURTHER INFORMATION CONTACT: Earl
R. Ohman, Jr., General Counsel, (202)
606-5410, Occupational Safety and
Health Review Commission, 1120 20th
Street NW, 9th Floor, Washington DC
20036-3419.

SUPPLEMENTARY INFORMATION: On June
24,1997, the Occupational Safety and
Health Review Commission published
in the Federal Register (62 FR 34031)
proposed changes to the procedural
rules governing the E-Z Trial program.
The Commission would like to thank
those who took the time and interest to
submit comments.

The Secretary of Labor responded by
stating that it appears that many of the
concerns she initially had with the E—
Z Trial program can be avoided if the
Commission continues to exercise
sound judgment in the designation of
cases for E-Z Trial, to be receptive to
motions by either party to modify or
discontinue the procedure, and to
conduct pre-hearing conferences in such
a manner as to prevent surprises at trial.
The Secretary also expressed her wish
that the Commission remain open to
future modifications of the rule as it
gains experience with the E-Z Trial
program.

The Commission has evaluated the E—
Z Trial program during its pilot stage
and has decided to eliminate the sunset
provision of the E-Z Trial procedures
and to maintain E-Z Trial as part of the
Commission’s Rules of Procedure. The
Commission notes that E-Z Trial has
reduced the time necessary to try and
reach a decision in cases of the type
eligible for E-Z Trial from 423 days to
141 days—a two-thirds reduction. In

addition, feedback received from the
focus groups held concerning E-Z Trial
reflects that the program has realized
many of its other goals. The comments
received in response to the proposed
amendments raise issues which the
Commission hopes its modified
procedures adequately address and the
Commission remains open to future
modifications as the need may arise.

1. Eligibility for E-Z Trial

The Commission proposed amending
Rule 202 to make cases involving a
fatality or an allegation of willfulness
ineligible for E-Z Trial. The
Commission also proposed that cases
having an aggregate proposed penalty of
more than $10,000, but not more than
$20,000, may be considered for E-Z
Trial designation at the discretion of the
Chief Administrative Law Judge. The
Commission received no comments
specifically opposing these changes.
Accordingly, the Commission adopts
the proposed amendments.

2. Disclosure of Information

Currently, Rule 206 requires the
Secretary of Labor to disclose to the
employer copies of the narrative (Form
OSHA 1-A) and the worksheet (Form
OSHA 1-B), or their equivalents, within
12 working days after a case has been
designated for E-Z Trial. The
Commission proposed amending the
rule to require the Secretary to provide
the employer with reproductions of any
photographs or videotapes that the
Secretary intends to use at the hearing
within 30 calendar days of designation
for E-Z Trial.

One commentator suggested that the
Secretary should be required to disclose
all photographs or videotapes, not just
the ones the Secretary anticipates using
at the hearing. The commentator stated
that there may be photographs or
videotapes which would be helpful to
an employer’s defense, but which the
Secretary does not intend to use, and
noted that under the proposed rule, the
Secretary is not required to disclose
such evidence. While the Commission
expects that the Secretary would turn
over such material without being
required to do so, in order to make it
clear that no loophole exists in the E-
Z Trial procedures and because the E—
Z Trial process favors disclosure over
the traditional avenues of discovery, the
Commission has decided that the
Secretary should provide to the
employer as part of the disclosure
requirement any exculpatory evidence,
including photographs and videotapes.
Accordingly, the Commission has
revised Rule 206 to include the
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disclosure of any exculpatory material
the Secretary has in her possession.

3. Pre-hearing Conference

The proposed rule provides that the
pre-hearing conference be conducted as
soon as practicable after the employer
has received the narrative and
worksheet under the provisions of Rule
206. One commentator suggested that
the pre-hearing conference be held only
after the employer has also received any
photographs or videotapes so that the
employer has the benefit of all
mandatory disclosure before the pre-
hearing conference. The commentator
expressed concern that allowing the pre-
hearing conference to go forward
without the employer’s prior access to
any photographs or videotapes places
the employer in an unfair position.
Because Rule 207 requires the parties to
set forth an agreed statement of issues
and facts, witnesses and exhibits,
defenses, motions, and any other
pertinent matter including affirmative
defenses at the pre-hearing conference,
the commentator noted that an
employer may not be properly prepared
to do so without the photographs and
videotapes.

We acknowledge the interest in
having an employer fully prepared for
the pre-hearing conference, and we note
that under the proposed rule, there is no
requirement that the Judge hold the pre-
hearing conference before the employer
receives any photographs or videotapes.
We expect that generally the pre-hearing
conference will be scheduled after the
employer is in receipt of any
photographs and videotapes. However,
the Commission has decided to adopt
the proposed rule which allows the
Judge to exercise his or her discretion to
conduct the pre-hearing conference at
any time after the employer is in receipt
of the narrative and the worksheet.

4. Hearing

One of the objectives of the E-Z Trial
process is to expeditiously adjudicate
less complex cases. As a result, the
Commission believes that cases
proceeding under the E-Z Trial process
should be exempt from Rule 60, which
requires that the parties be given notice
of the time, place, and nature of the
hearing at least thirty days in advance
of the hearing. Because the cases
designated for E-Z Trial contain
relatively few citation items and do not
involve complex matters of fact or law,
the Commission believes that the parties
will not be harmed by allowing the
Judge to schedule the hearing with less
than 30 days notice. Accordingly, the
Commission has revised Rule 209 to
reflect the exemption from Rule 60.

List of Subjects in 29 CFR Part 2200

Administrative practice and
procedure, Hearing and appeal
procedures.

For the reasons set forth in the
preamble, the Occupational Safety and
Health Review Commission amends
Title 29, Chapter XX, Part 2200, Subpart
M of the Code of Federal Regulations as
follows:

PART 2200—RULES OF PROCEDURE

1. The authority citation for part 2200
continues to read as follows:

Authority: 29 U.S.C. 661(g).

2. Section 2200.201 is amended by
removing paragraph (b) and the
designation for paragraph (a).

3. Section 2200.202 is revised to read
as follows:

§2200.202 Eligibility for E-Z Trial.

(a) Those cases selected for E-Z Trial
will be those that do not involve
complex issues of law or fact. Cases
appropriate for E-Z Trial would
generally include those with one or
more of the following characteristics:

(1) Relatively few citation items,

(2) An aggregate proposed penalty of
not more than $10,000,

(3) No allegation of willfulness or a
repeat violation,

(4) Not involving a fatality,

(5) A hearing that is expected to take
less than two days, or

(6) A small employer whether
appearing pro se or represented by
counsel.

(b) Those cases with an aggregate
proposed penalty of more than $10,000,
but not more than $20,000, if otherwise
appropriate, may be selected for E-Z
Trial at the discretion of the Chief
Administrative Law Judge.

4. Section 2200.206(a) is revised to
read as follows:

§2200.206 Disclosure of information.

(a) Disclosure to employer. (1) Within
12 working days after a case is
designated for E-Z Trial, the Secretary
shall provide the employer, free of
charge, copies of the narrative (Form
OSHA 1-A) and the worksheet (Form
OSHA 1-B), or their equivalents.

(2) Within 30 calendar days after a
case is designated for E-Z Trial, the
Secretary shall provide the employer
with reproductions of any photographs
or videotapes that the Secretary
anticipates using at the hearing.

(3) Within 30 calendar days after a
case is designated for E-Z Trial, the
Secretary shall provide to the employer
any exculpatory evidence in the
Secretary’s possession.

(4) The Judge shall act expeditiously
on any claim by the employer that the
Secretary improperly withheld or
redacted any portion of the documents,
photographs, or videotapes on the
grounds of confidentiality or privilege.
* * * * *

5. Section 2200.207(a) is amended by
revising the first sentence to read as
follows:

§2200.207 Pre-hearing conferences.

(a) When held. As early as practicable
after the employer has received the
documents set forth in § 2200.206(a)(1),
the presiding Judge will order and
conduct a pre-hearing conference.* * *
* * * * *

6. Section 2200.209(a) is revised to
read as follows:

§2200.209 Hearing.

(a) Procedures. As soon as practicable
after the conclusion of the pre-hearing
conference, the Judge will hold a
hearing on any issue that remains in
dispute. The hearing will be in
accordance with subpart E of these
rules, except for § 2200.60, 2200.73, and
2200.74 which will not apply.

* * * * *
Dated: July 25, 1997.
Earl R. Ohman, Jr.,
General Counsel.
[FR Doc. 97-20130 Filed 7-30-97; 8:45 am]
BILLING CODE 7600-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 173-0044a; FRL-5867-3]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision,
Sacramento Metropolitan Air Quality
Management District and Santa
Barbara County Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action on revisions to the California
State Implementation Plan. The
revisions concern negative declarations
from the Sacramento Metropolitan Air
Quality Management District
(SMAQMD) and the Santa Barbara
County Air Pollution Control District
(SBCAPCD). The SMAQMD submitted
negative declarations for two source
categories that emit volatile organic
compounds (VOC): Plastic Parts
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Coating: Business Machines and Plastic
Parts Coating: Other. The SBCAPCD
submitted negative declarations for six
source categories that emit VOC:
Industrial Wastewater, Plastic Parts
Coating: Business Machines, Plastic
Parts Coating: Other, Industrial Cleaning
Solvents, Offset Lithography, and
Shipbuilding Coatings. The SMAQMD
and the SBCAPCD have certified that
these source categories are not present
in their respective Districts and this
information is being added to the
federally approved State
Implementation Plan. The intended
effect of approving these negative
declarations is to meet the requirements
of the Clean Air Act, as amended in
1990 (CAA or the Act). Thus, EPA is
finalizing the approval of these
revisions into the California SIP under
provisions of the CAA regarding EPA
action on SIP submittals, SIPs for
national primary and secondary ambient
air quality standards and plan
requirements for nonattainment areas.
DATES: This action is effective on
September 29, 1997 unless adverse or
critical comments are received by
September 2, 1997. If the effective date
is delayed, a timely notice will be
published in the Federal Register.
ADDRESSES: Comments must be
submitted to Julie Rose at the Region IX
office listed below. Copies of the
submitted negative declarations are
available for public inspection at EPA’s
Region IX office and also at the
following locations during normal
business hours.

Rulemaking Office (AIR-4), Air
Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105

Air Docket (6102), U.S. Environmental
Protection Agency, 401 “M”’ Street,
SW., Washington, DC 20460

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “‘L"" Street,
Sacramento, CA 92123-1095

Sacramento Metropolitan Air Quality
Management District, 8411 Jackson
Road, Sacramento, CA 95826

Santa Barbara County Air Pollution
Control District, 26 Castilian Drive, B—
23, Goleta, CA 93117

FOR FURTHER INFORMATION CONTACT: Julie

A. Rose, Rulemaking Office (AIR-4), Air

Division, U.S. Environmental Protection

Agency, San Francisco, CA 94105,

Telephone: (415) 744-1184.

SUPPLEMENTARY INFORMATION:
I. Applicability

The revisions being approved as
additional information for the California

SIP include negative declarations from
the SMAQMD regarding two source
categories: Plastic Parts Coating:
Business Machines and Plastic Parts
Coating: Other and negative declarations
from SBCAPCD regarding six source
categories: Industrial Wastewater,
Plastic Parts Coating: Business
Machines, Plastic Parts Coating: Other,
Industrial Cleaning Solvents, Offset
Lithography, and Shipbuilding
Coatings. The negative declarations
were submitted by the California Air
Resources Board (CARB) to EPA on June
6, 1996 for SMAQMD and July 12, 1996
for SBCAPCD.

11. Background

On March 3, 1978, EPA promulgated
a list of ozone nonattainment areas
under the provisions of the Clean Air
Act, as amended in 1977 (1977 Act or
pre-amended Act), that included the
SMAQMD within the Sacramento
Metropolitan Area (SMA) and the
SBCAPCD within the Santa Barbara-
Santa Maria-Lompoc Area (SBSMLA).
43 FR 8964, 40 CFR 81.305. Because
these areas were unable to meet the
statutory attainment date of December
31, 1982, California requested under
section 172 (a)(2), and EPA approved,
an extension of the attainment date to
December 31, 1987. (40 CFR 52.222). On
May 26, 1988, EPA notified the
Governor of California, pursuant to
section 110(a)(2)(H) of the 1977 Act, that
the above districts’ portions of the
California SIP were inadequate to attain
and maintain the ozone standard and
requested that deficiencies in the
existing SIP be corrected (EPA’s SIP-
Call). On November 15, 1990, the Clean
Air Act Amendments of 1990 were
enacted. Pub. L. 101-549, 104 Stat.
2399, codified at 42 U.S.C. 7401-7671q.
In amended section 182(b)(2) of the
CAA, Congress statutorily adopted the
requirement that States must develop
reasonably available control technology
(RACT) rules for sources ‘‘covered by a
Control Techniques Guideline (CTG)
document issued by the Administrator
between November 15, 1990 and the
date of attainment.” On April 28, 1992,
in the Federal Register, EPA published
a CTG document which indicated EPA’s
intention to issue CTGs for eleven
source categories and EPA’s
requirement to prepare CTGs for two
additional source categories within the
same timeframe. This CTG document
established time tables for the submittal
of a list of applicable sources and the
submittal of RACT rules for those major
sources for which EPA had not issued
a CTG document by November 15, 1993.
The CTG specified that states were
required to submit RACT rules by

November 15, 1994 for those categories
for which EPA had not issued a CTG
document by November 15, 1993.

Section 182(b)(2) applies to areas
designated as nonattainment prior to
enactment of the amendments and
classified as moderate or above as of the
date of enactment. The SMA is
classified as severe; 1 therefore, SMA
was subject to the post-enactment CTG
requirement and the November 15, 1994
deadline. The SBSMLA is classified as
moderate; 2 therefore, SBSMLA was also
subject to the post-enactment CTG
requirements and the November 15,
1994 deadline. For source categories not
represented within the portions of the
SMA and the SBSMLA designated
nonattainment for ozone, EPA requires
the submission of a negative declaration
certifying that those sources are not
present.

The SMAQMD negative declarations
were adopted on May 2, 1996 and
submitted by the State of California on
June 6, 1996. The SBCAPCD negative
declarations were adopted on May 16,
1996 and submitted by the State of
California on July 12, 1996. The
SMAQMD negative declarations were
found to be complete on June 27, 1996
pursuant to EPA’s completeness criteria
that are set forth in 40 CFR part 51,
appendix V3 and are being finalized for
approval into the SIP as additional
information. The SMAQMD negative
declarations were found to be complete
on January 18, 1997 pursuant to EPA’s
completeness criteria and are being
finalized for approval into the SIP as
additional information.

This document addresses EPA’s
direct-final action for the SMAQMD
negative declarations for Plastic Parts
Coating: Business Machines and Plastic
Parts Coating: Other. The submitted
negative declarations represent two of
the thirteen source categories listed in
EPA’s CTG document.4 The submitted

1 Sacramento Metropolitan Area retained its
designation of nonattainment and was classified by
operation of law pursuant to sections 107(d) and
181(a) upon the date of enactment of the CAA. See
55 FR 56694 (November 6, 1991). The Sacramento
Metropolitan Area was reclassified from serious to
severe on June 1, 1995. See 60 FR 20237 (April 25,
1995).

2The Santa Barbara-Santa Maria-Lompoc Area
retained its designation of nonattainment and was
classified by operation of law pursuant to sections
107 (d) and 181 (a) upon the date of enactment of
the CAA. See 55 FR (November 6, 1991).

3 EPA adopted the completeness criteria on
February 16, 1990 (55 FR 5830) and, pursuant to
section 110(k)(1)(A) of the CAA, revised the criteria
on August 26, 1991 (56 FR 42216).

4SMAQMD has submitted rules for four source
categories: Aerospace, Clean Up Solvents, Offset
Lithography, and Volatile Organic Liquid Storage
Tanks. SMAQMD has developed rules for Autobody
Refinishing and Wood Furniture and is in the

Continued



40936

Federal Register / Vol. 62, No. 147 / Thursday, July 31, 1997 / Rules and Regulations

negative declarations certify that there
are no VOC sources in these source
categories located inside SMAQMD’s
portion of the SMA. VOCs contribute to
the production of ground level ozone
and smog. These negative declarations
were adopted as part of SMAQMD'’s
effort to meet the requirements of
section 182(b)(2) of the CAA.

This document also addresses EPA’s
direct-final action for the SBCAPCD
negative declarations for: (1) Industrial
Wastewater, (2) Plastic Parts Coating:
Business Machines, (3) Plastic Parts
Coating: Other, (4) Industrial Cleaning
Solvents, (5) Offset Lithography, and (6)
Shipbuilding Coatings. The submitted
negative declarations represent six of
the thirteen source categories listed in
EPA’s CTG document.5 The submitted
negative declarations certify that there
are no VOC sources in these source
categories located inside the SBCAPCD.
VOCs contribute to the production of
ground level ozone and smog. These
negative declarations were adopted as
part of SBCAPCD’s effort to meet the
requirements of section 182(b)(2) of the
CAA.

I11. EPA Evaluation and Action

In determining the approvability of a
negative declaration, EPA must evaluate
the declarations for consistency with the
requirements of the CAA and EPA
regulations, as found in section 110 of
the CAA and 40 CFR part 51
(Requirements for Preparation,
Adoption, and Submittal of
Implementation Plans).

An analysis of SMAQMD’s emission
inventory revealed that there are no
sources of VOC emissions from Plastic
Parts Coating: Business Machines and
Plastic Parts Coating: Other. SMAQMD’s
review of their permit files also
indicated that these source categories do
not exist in the SMAQMD. In a
document adopted on May 2, 1996,
SMAQMD certified that SMAQMD does
not have any major stationary sources in
these source categories located within
the federal ozone nonattainment
planning area.

An analysis of SBCAPCD’s emission
inventory revealed that there are no
sources of VOC emissions from
Industrial Wastewater, Plastic Parts
Coating: Business Machines, Plastic
Parts Coating: Other, Industrial Cleaning

process of developing rules for SOCMI Distillation,
Reactors, and Batch Processing. Negative
declarations will be developed for the two
remaining categories.

5SBCAPCD has submitted rules for four source
categories: Aerospace, Autobody Refinishing,
Volatile Organic Liquid Storage Tanks, and Wood
Furniture. SBCAPCD is developing negative
declarations for the remaining three source
categories.

Solvents, Offset Lithography, and
Shipbuilding Coatings. SBCAPCD’s
review of their permit files also
indicated that these source categories do
not exist in the SBCAPCD. In a
document adopted on May 16, 1996,
SBCAPCD certified that SBCAPCD does
not have any major stationary sources in
these source categories located within
the federal ozone nonattainment
planning area.

EPA has evaluated these negative
declarations and has determined that
they are consistent with the CAA, EPA
regulations, and EPA policy.
SMAQMD'’s negative declarations for
Plastic Parts Coating: Business
Machines and Plastic Parts Coating:
Other and SBCAPCD’s negative
declarations for Industrial Wastewater,
Plastic Parts Coating: Business
Machines, Plastic Parts Coating: Other,
Industrial Cleaning Solvents, Offset
Lithography, and Shipbuilding Coatings
are being approved under section
110(k)(3) of the CAA as meeting the
requirements of section 110(a) and Part
D.

EPA is publishing this document
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective September 29,
1997 unless, within 30 days of its
publication, adverse or critical
comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective September 29,
1997.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
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private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under section 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “‘major” rule as defined by section
804(2) of the APA as amended.

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 29,
1997. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated July 16, 1997.

Felicia Marcus,
Regional Administrator.

Subpart F of Part 52, Chapter I, Title
40 of the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart F—California
2. Section 52.222 is being amended by

adding paragraph (a) (2) and (a)(3) to
read as follows:

§52.222 Negative declarations.

(a) * X *

(2) Sacramento Metropolitan Air
Quality Management District.

(i) Plastic Parts Coating: Business
Machines and Plastic Parts Coating:
Other were submitted on June 6, 1996
and adopted on May 2, 1996.

(3) Santa Barbara County Air
Pollution Control District.

(i) Industrial Wastewater, Plastic Parts
Coating: Business Machines, Plastic
Parts Coating: Other, Industrial Cleaning
Solvents, Offset Lithography, and
Shipbuilding Coatings were submitted
onJuly 12, 1996 and adopted on May
16, 1996.

* * * * *

[FR Doc. 97-20217 Filed 7-30-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[DC032-2006; FRL-5864-4]

Approval and Promulgation of Air
Quality Implementation Plans; District

of Columbia, New Source Review
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the District of Columbia.
This revision amends the District’s new
source review program including the
regulations for the preconstruction
permitting new major sources and major
modifications in nonattainment areas.
This action is being taken under the
provisions of the Clean Air Act for the
approval of SIP revisions.

EFFECTIVE DATE: This final rule is
effective on September 2, 1997.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air, Radiation,
and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW,
Washington, DC 20460; District of
Columbia Department of Consumer and
Regulatory Affairs, 2100 Martin Luther
King Ave, S.E., Washington, DC 20020.
FOR FURTHER INFORMATION CONTACT:
Linda Miller, (215) 566—2068.
SUPPLEMENTARY INFORMATION: On
October 22, 1993, the District of

Columbia submitted new source review
(NSR) regulations that were
subsequently disapproved by EPA in a
direct final rulemaking on March 24,
1995. (60 FR 15483). Pursuant to section
179 of the Clean Air Act (CAA), EPA’s
disapproval required the imposition of
sanctions in two phases starting 18
months after disapproval unless and
until the deficiencies were corrected.
The first sanction, which started on
October 24, 1996, required 2:1 emission
offsets for the construction of new and
modified sources. The second sanction,
which was to be imposed 6 months
later, would have required the
withholding of federal highway funds
for all new highway projects in the
District.

The District submitted revised NSR
regulations on May 2, 1997, which
corrected the deficiencies. On June 2,
1997, EPA published a notice of
proposed rulemaking (NPR) approving
the District’s NSR program (62 FR
29682). On the same day, EPA
published and solicited comment on an
interim final rule that stayed application
of the offset sanction and deferred
imposition of the highway sanction,
based on EPA’s proposed full approval
of the District’s NSR program (62 FR
29668). No public comments were
received on the NPR or the interim final
rule.

The intended effect of this action is to
approve the District’s NSR program for
the permitting of major new and
modified sources pursuant to the
requirements of the CAA. Other specific
requirements of the NSR program and
the rationale for EPA’s proposed action
were explained in the NPR and will not
be restated here. As a consequence of
today’s final approval of the District’s
NSR regulations as a SIP revision, the
sanctions resulting from EPA’s March
24,1995 disapproval action are hereby
lifted and no longer applicable.

Final Action

EPA is approving the new source
review (NSR) program as a revision to
the District of Columbia SIP. Nothing in
this action should be construed as
permitting or allowing or establishing a
precedent for any future request for
revision to any state implementation
plan. Each request for revision to the
state implementation plan shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.
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Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review.

B. Regulatory Flexibility Act

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
District is already imposing. Therefore,
because the federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA

submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 29,
1997. Filing a petition for
reconsideration by the Administrator of
this final rule to approve the District of
Columbia New Source Review program
does not affect the finality of this rule
for the purposes of judicial review nor
does it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR part 52

Environmental protection, Air
pollution control, Incorporation by
reference.

Dated: July 17, 1997.

Thomas Voltaggio,
Acting Regional Administrator, Region Il1.

Chapter I, title 40, of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart J—District of Columbia

2. Section 52.470 is amended by
adding paragraph (c)(37) to read as
follows:

§52.470 Identification of plan.
* * * * *
(C) * X *

(37) Revisions to the District of
Columbia Municipal Regulations
submitted on May 2, 1997 and May 9,
1997 by the District of Columbia
Department of Consumer and
Regulatory Affairs:

(i) Incorporation by reference.

(A) Letter of April 29, 1997 from the
Department of Consumer and
Regulatory Affairs transmitting new
source review (NSR) program.

(B) Regulations adopted on April 29,
1997; Title 20 of the District of

Columbia Municipal Regulations
(DCMR) Chapter 2, sections 200 (as
amended), 201, 202, 204 (as amended),
206, 299 and the amended definition of
“modification” in Chapter 1, section
199.

(i) Additional material.

(A) Remainder of May 2, 1997 State
submittal.

(B) District Register for May 9, 1997.

[FR Doc. 97-20214 Filed 7-30-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MD037-3015; FRL-5864-8]

Approval and Promulgation of Air
Quality Implementation Plans; State of

Maryland; Enhanced Motor Vehicle
Inspection and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final conditional approval.

SUMMARY: EPA is granting conditional
approval of a State Implementation Plan
(SIP) revision submitted by the State of
Maryland. This revision establishes and
requires the implementation of an
enhanced motor vehicle inspection and
maintenance (I/M) program in the
counties of Anne Arundel, Baltimore,
Calvert, Carroll, Cecil, Charles,
Frederick, Harford, Howard,
Montgomery, Prince George’s, Queen
Anne’s, Washington, and the City of
Baltimore. The intended effect of this
action is to conditionally approve the
Maryland enhanced motor vehicle I/M
program. EPA is conditionally
approving Maryland’s SIP revision
based on the fact that: Maryland’s SIP is
deficient in certain aspects with respect
to the requirements of the Act and
EPA’s I/M program regulations, and
Maryland has made a commitment in a
letter, dated December 23, 1996, to work
with EPA to address and correct all
deficiencies as necessary to ensure full
compliance with I/M requirements by a
date certain within one year from
September 2, 1997. This action is taken
under section 110 of the 1990 Clean Air
Act (CAA, or the Act).

EFFECTIVE DATE: This final rule is
effective on September 2, 1997.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air, Radiation,
and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
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Philadelphia, Pennsylvania 19107 and
the Maryland Department of the
Environment, 2500 Broening Highway,
Baltimore, Maryland, 21224.

FOR FURTHER INFORMATION CONTACT:
Catherine L. Magliocchetti at 215-566—
2174 or Jeffrey M. Boylan at 215-566—
2094 at the EPA Region Ill address
above, or via e-mail at
boylan.jeffrey@epamail.epa.gov. or
magliocchet-
ti.catherine@epamail.epa.gov

SUPPLEMENTARY INFORMATION:
l. Background

On October 31, 1996, (61 FR 56183),
EPA published a notice of proposed
rulemaking (NPR) for the State of
Maryland. The NPR proposed
conditional approval of Maryland’s
enhanced inspection and maintenance
program, submitted on July 11, 1995
and amended on March 27, 1996, by the
Maryland Department of the
Environment (MDE). A description of
Maryland’s submittal and EPA’s
rationale for its proposed action were
presented in the NPR and will not be
restated here.

I1. Public Comments/Response to Public
Comments

EPA received comments from two
citizens, and from the Maryland
Department of the Environment. The
individual comments are listed below,
followed by EPA’s response.

Comment #1: One citizen disagreed
with the idea of car emission testing in
general, stating that he thought that
money budgeted to EPA could be better
spent elsewhere.

Response #1: EPA maintains that
enhanced vehicle emission inspection
programs, such as the one designed by
Maryland, are one of the most cost-
effective air pollution control
technologies available today. Mobile
sources contribute significantly to the
0zone nonattainment problem in the
State of Maryland, and citizens can
contribute to improving air quality by
keeping their vehicles well maintained.
The Vehicle Emissions Inspection
Program, or VEIP, developed by
Maryland will help decrease the amount
of ozone-forming pollutants in the state
at a modest cost to the consumer.
Administration and implementation of
the VEIP is funded at the state level,
from transportation funding and from
the collection of inspection fees by the
state and its contractor. In addition,
vehicle testing is required by the Clean
Air Act for serious and severe ozone
nonattainment areas, such as those in
Maryland.

Comment #2: Another citizen
commented that Maryland’s VEIP
should be delayed until inspection &
maintenance programs in the
neighboring states of Pennsylvania,
Virginia, Delaware, and West Virginia
are put into effect.

Response #2: Under the Clean Air Act
(the Act), Pennsylvania, Virginia and
Delaware were all originally required to
develop and implement inspection &
maintenance programs similar to the
program developed in Maryland as of
1995. West Virginia is not currently
required to implement an inspection &
maintenance program under the
requirements of the Act since the entire
state has met the national ambient air
quality standards for ozone and carbon
monoxide.

Pennsylvania, Virginia, and Delaware
are all moving forward with inspection
& maintenance programs and each of
these states has submitted I/M program
revisions to their respective State
Implementation Plans, as required by
the Act. EPA has issued final
rulemakings granting conditional,
interim approvals to Pennsylvania and
Virginia’s I/M plans (PA published on
January 28, 1997 at 62 FR 4004; and VA
published on May 15, 1997 at 62 FR
26745), and Delaware received a final
conditional approval for its plan on May
19, 1997 at 62 FR 27195. Programs in
Pennsylvania and Virginia are required
to start by November 1997 under the
terms of the relevant conditional
approvals. EPA anticipates full start-up
of both programs in October of 1997.
Delaware’s I/M program enhancements
have been implemented since January of
1995.

The following comments were
submitted by MDE. In those places
where clarification or background on a
comment is necessary in order to
understand the comment, EPA has
summarized what the state is required
to do as a condition of the rulemaking:

Comment #3: In the notice of
proposed rulemaking, EPA cited a
deficiency under 40 CFR 51.350
regarding the interpretation of
Maryland’s enabling legislation to run
the inspection & maintenance program.
As a condition for approval, EPA stated
that Maryland must either provide an
opinion from the State Attorney
General’s Office that offers the State’s
interpretation on the sunset date as
being no earlier than November 15,
2005; or in the absence of such an
opinion, provide EPA with new
legislative authority that allows for such
an extended sunset date for the
program.

MDE commented that it maintains
that legal authority exists for the

program to continue for so long as is
required by federal law, and that the
sunset provision allows for the State to
revisit the program and enact any
needed legislative actions at the time of
program extension. However, MDE has
committed to asking the Attorney
General’s Office for a confirmation of
the matter.

Response #3: Despite MDE’s
comment, EPA still needs confirmation
from the State’s Attorney General on
this subject, as conditioned in the notice
of proposed rulemaking. As specified in
the notice, if the Attorney General, the
state official authorized to interpret state
law, does not hold a similar
interpretation of the statute, new
legislative authority will be required.

Comment #4: MDE commented that
EPA and MDE need to reach agreement
on whether all of the procedures and
assumptions used in Maryland’s
modeling demonstration, for fulfillment
of the requirements under 40 CFR
51.351 of the I/M rule, were appropriate
and consistent with EPA regulations
and guidelines. MDE may require
clarification on some issues since EPA
policy has been changing in response to
evolving technology (e.g., recent
developments in evaporative system
testing). Maryland expects confirmation
that I/M modeling and program
requirements are being equitably
applied to all states.

Response #4: EPA will continue to
work with MDE with regard to the
appropriate assumptions and inputs for
the modeling of the performance
standard demonstration. For
clarification regarding EPA’s policy on
evaporative testing, MDE should refer to
guidance issued on November 5, 1996,
entitled, I/M Evaporative Emissions
Tests, and December 23, 1996 guidance,
entitled, I/M Evaporative Emissions
Tests—An Addendum, which outline
EPA’s current testing and modeling
methodologies.

EPA hereby confirms that I/M
program and modeling requirements are
being equitably applied to all states, and
further verifies that Maryland is not
being held to a higher standard for
purposes of modeling the program
performance standard.

Comment #5: MDE will provide an
explanation of how subject vehicles in
the program area are identified. MDE
also requests clarification and guidance
from EPA on the requirements for
identification of vehicles routinely
operated in, but not necessarily
registered in the program area.

Response #5: EPA anticipates
clarification from MDE as to how
vehicles operating on Federal Facilities
will be identified, and the protocol that
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will be used by the State in order to
assure that vehicles operating on federal
installations are covered by the
program. In addition, EPA will provide
MDE with additional guidance on the
identification of other vehicles routinely
operated, but not registered in the
program area (i.e. rental vehicles, fleet
vehicles, etc).

Comment #6: MDE commented that
its regulations specifically prohibit the
inspection contractor from performing
emissions-related repairs. Since the
inspection contractor is the only entity
performing initial tests in Maryland, the
State believes this requirement has been
satisfied. Further, Maryland questions
the applicability of this requirement to
a centralized 1I/M program.

Response #6: Under 40 CFR 51.357 of
the I/M rule, initial tests must be
performed without repair or adjustment
at the inspection facility, prior to the
test. EPA agrees with MDE’s comment,
and believes that since the inspection
contractor is prohibited from performing
emissions-related repairs under the
State’s regulation, that this requirement
of the federal regulation has been
satisfied.

Comment #7: Also under 40 CFR
51.357, EPA has conditioned approval
of the I/M program on MDE’s providing
EPA with all applicable State
regulations addressing the testing of
vehicles with switched engines, and
vehicles with no certified engine
configuration. MDE commented that its
State’s laws and regulations prohibit
tampering and the applicable sections
will be provided to EPA confirming that
this section of the federal I/M rule has
been fulfilled.

Response #7: Based on Maryland’s
response, no changes are necessary to
this part of the condition. EPA
anticipates documentation from the
state to be provided. EPA reiterates that
the State should specifically delineate
the areas of its anti-tampering laws and
regulations that address engine
switching and testing of vehicles with
no certified engine configuration.

Comment #8: Under 40 CFR 51.360,
EPA asked Maryland to fully document
the criteria that will be used in the State
for granting hardship exemptions or
extensions for the program. MDE
commented that Maryland will continue
its current practice of granting short
extensions for persons whose financial
situations do not allow for repairs to be
conducted immediately. Maryland will
provide a description of this practice to
EPA.

Response #8: EPA accepts MDE’s
above explanation as sufficient for
fulfilling this condition, so long as a
“short” extension period is clearly

defined and reasonable to EPA. EPA
awaits MDE’s description of its practice,
consistent with this response.

Comment #9: MDE will provide EPA
with a description of Maryland’s
program to handle out-of-state
exemptions, and MDE’s mechanism to
enforce vehicle transfer requirements
when motorists move into the I/M area.
MDE will also provide documentation
on the citing of motorists for
noncompliance with the vehicle
registration requirement. MDE also
reiterated its need for further guidance
from EPA on how to identify vehicles
operating in, but not registered in an I/
M area.

Response #9: EPA anticipates the
documentation referred to by MDE for
out-of-state exemptions, and for
noncompliance citations. Please see
Comment 5 for EPA’s response on
MDE’s guidance request.

Comment #10: MDE will provide EPA
with clarification on the State’s practice
of vehicle impoundment when a
motorist is cited for driving with a
suspended registration.

Response #10: EPA anticipates this
documentation.

Comment #11: MDE commented that
Maryland will continue to use its
system of month/year registration
stickers as a visible means of
compliance with registration in the
State. MDE will alert EPA if any changes
to this procedure occur in the future.

Response #11: EPA accepts MDE’s
discussion on this procedure, and no
further action is required of MDE with
respect to this aspect of the condition.

Comment #12: MDE requests
additional information and guidance
from EPA as to exactly what exemption
triggering elements need examination.

Response #12: EPA needs
confirmation from MDE that any
exemptions that would allow vehicles to
by-pass an inspection test, such as the
diesel exemption and the electric car
exemption, are either checked by
confirmation of the VIN, or by physical
examination of the vehicle. If VIN
records cannot confirm exemption
status of the vehicle, MDE should
confirm the exemption by physically
examining the vehicle before the
exemption is granted.

Comment #13: MDE questions the
applicability of some or all of the
requirements under 40 CFR 51.362 of
the federal I/M rule to a registration-
based enforcement program. EPA has
asked Maryland to demonstrate that an
acceptable enforcement program exists,
and that this program should include
the procedures used for auditing the
program and a penalty schedule for

missing documentation from the
program’s inspection stations.

Response #13: EPA views the
requirements under this section as
appropriate and reasonable measures
that states are required to implement in
both centralized and decentralized I/M
programs. The intent of this section of
the I/M rule is to control and eliminate
fraudulent acts by those most closely
responsible for implementation of the I/
M program. In Maryland’s specific
situation, these requirements are meant
to provide another means of verifying
proper conduct by the State’s contractor,
and its employees, who are responsible
for dealing with customers in the
inspection lanes. EPA expects that
Maryland will fulfill this condition, as
described in the NPR.

Comment #14: MDE commented that
it has instituted an auditing program
that is likely the costliest and strictest
in the nation. MDE will provide a
description to EPA.

Response #14: EPA anticipates MDE’s
description of its auditing program.

Comment #15: MDE will review its
enforcement authority under its contract
with the inspection contractor and
provide EPA with information regarding
the penalty structure set up to make
sure the contractor is in compliance
with the State’s regulations.

Response #15: EPA anticipates this
documentation from the State.

Comment #16: Maryland will ensure
that the inspector certification program
includes recertification requirements.
Maryland proposes to accomplish this
administratively, rather than by
adopting regulations.

Response #16: EPA accepts
Maryland’s proposal for fulfilling this
requirement; however, MDE must
provide EPA with the administrative
procedures manual, or description of
this practice as part of the SIP support
material, in order to comply with this
requirement for approval purposes.
Recertification need not be done
through regulation, but must be an
explicit, enforceable SIP requirement.

Comment #17: In response to EPA’s
condition under 40 CFR §51.368,
Maryland will review the State
provision for protection of whistle
blowers and provide the information to
EPA. With regard to public complaints,
Maryland is very responsive to all
complaints received and provides
prompt investigation and corrective
action as required. The State will
document this aspect of the program in
the form of a complaint response plan.

Response #17: EPA anticipates MDE’s
response to this condition.

Comment #18: MDE commented that
a copy of the final regulation revision



Federal Register / Vol. 62, No. 147 / Thursday, July 31, 1997 / Rules and Regulations

40941

and documentation of the public
hearing process will be submitted to
EPA.

Response #18: EPA anticipates receipt
of this documentation.

Comment #19: MDE commented that
confounding factors in the State could
potentially affect the current program
start-up schedule, previously slated for
June 1, 1997.

Response #19: EPA recognizes that
potential problems with the State’s
program and its contractor may affect
timely implementation of the program.
As is stated in the NPR, Maryland must
start mandatory testing of all subject
vehicles as soon as possible or by
November 15, 1997 at the latest.

Comment #20: Maryland does not
understand the rationale for requiring a
county-by-county analysis of the
performance standard. MDE states that
the federal I/M rule requires that ““Areas
shall meet the performance standard for
the pollutants which cause them to be
subject to enhanced I/M requirements.”
Since its inclusion in the Ozone
Transport Region causes Maryland to be
subject to enhanced I/M requirements,
Maryland believes that the EPA rule
should be interpreted to treat the I/M
counties as one area in calculating
emissions factors relative to the
performance standard.

Response #20: EPA agrees with MDE’s
interpretation of this requirement, and
will allow MDE to submit an
amalgamated performance standard
analysis.

Comment #21: In the Technical
Support Document, EPA explained that
MDE must use the default compliance
rate of 96% for modeling purposes, or
provide EPA with documentation
supporting the 100% rate used in its
current analysis. MDE responded that it
believes documentation supporting a
compliance rate greater than 96% can be
provided to EPA.

Response #21: EPA welcomes such
supporting documentation from the
State, and advises MDE to use whatever
the appropriate compliance rate is, as
supported by State-generated evidence.

Comment #22: Maryland commented
that it believes that it followed EPA
guidance in calculating RSD reductions.
Maryland does not know of any
requirement to ‘‘subtract out” the
minimum RSD component in
calculating RSD credits for an I/M
program.

Response #22: MDE should refer to
EPA’s guidance on RSD credit issuance,
User Guide and Description for Interim
Remote Sensing Program Credit Utility.
As is stated in this guidance, programs
can only receive extra credit for a
remote sensing component if the State’s

program goes above and beyond what is
already required in the federal I/M rule.
EPA is not requiring MDE to “‘subtract
out” the minimum RSD component.
Rather, EPA is stating that additional
credit for a remote sensing program will
only be granted if the State follows the
EPA guidance and institutes testing
above and beyond what is already
required in the federal I/M rule. A state
such as Maryland, that is only
complying with the minimum on-road
testing requirements, as explained at 40
CFR 51.371, is not eligible for more
credit under the performance standard.
Should MDE chose to expand its RSD
component, additional credit could be
claimed, as explained in the above-
named guidance document.

Comment #23: MDE commented that
it commits to adopting and using EPA
non-invasive pressure testing
procedures when they become available,
and MDE will therefore take full credit
for pressure testing in the performance
standard. MDE will revise the SIP
revision language to reflect this
commitment.

Response #23: In June of 1996, EPA
issued draft technical guidance which
included draft procedures and
specifications for a fuel-fill pipe
pressure test. EPA will soon issue final,
revised technical guidance on the fuel-
fill pipe pressure procedures, and
expects that Maryland will adopt this
test under the above referenced
commitment, and use this ‘““non-
invasive’ procedure to test the integrity
of the vehicle’s fuel system. MDE
should refer to the High-Tech I/M Test
Procedures, Emission Standards,
Quality Control Requirements, and
Equipment Specifications: IM240 and
Functional Evaporative System Tests,
(Revised Technical Guidance, DRAFT),
dated June 1996, the November 5, 1996
memo from Margo Oge, I/M Evaporative
Emissions Tests, and the December 23,
1996 memo from Leila Cook, I/M
Evaporative Emissions Tests—An
Addendum. EPA also cautions the state
that the full pressure test must be in
place for at least one full test cycle
before the evaluation year, in order for
MDE to take credit for 100% pressure
credit in modeling the performance
standard.

Comment #24: MDE would like
clarification from EPA as to whether the
requirements of 40 CFR 51.355—Test
Frequency & Convenience—have been
met. It is noted that EPA did not cite
any deficiencies in the NPR for this
section, however, the TSD did include
a discussion on Maryland’s enforcement
system safeguards, and the need for
further action by the state with respect

to the penalty for noncompliance with
the program.

Further, MDE commented that it is
unclear as to whether EPA expects MDE
to correct another deficiency cited in the
TSD under this section, but not in the
NPR. In the TSD, EPA stated that it was
unclear from Maryland’s regulations
whether or not the inspection contractor
is required to give out-of-cycle
inspections to those other than used
vehicle dealers, or new residents of the
State. This was cited as a deficiency in
the TSD, but not the NPR.

Response #24: As is mentioned in the
TSD discussion on this section, this
problem is also addressed under the
Motorist Compliance Enforcement
Section—40 CFR 51.361. In the NPR,
EPA chose not to duplicate conditions
relating to the same failure, even though
the TSD may have discussed the same
problem under multiple sections. EPA
does have a condition relating to the
cited failure on enforcement safeguards
and penalties (as discussed in the TSD
and reiterated by MDE in its comment
letter), however, MDE should address
this deficiency under the Motorist
Compliance Enforcement Section.

With respect to out-of-cycle testing,
EPA did not place a condition on the
State to make a correction for this TSD-
cited deficiency. Furthermore, EPA here
clarifies that the TSD erroneously stated
that provisions need to be made to test
these types of vehicles. In fact, EPA’s
regulation requires only that stations be
required to adhere to regular testing
hours and to test any subject vehicle
presented for a test during its test
period. EPA believes this requirement
has been met by the State’s SIP revision.

Therefore, for the purposes of this
rulemaking, MDE does not have any
conditions placed on the State under 40
CFR 51.355, and no remedy is required
by the State under this section.

Comment #25: MDE has requested
clarification of the requirements under
40 CFR 51.356 for SIP approval.
Specifically, clarification is requested
regarding the I/M rule requirement that
the program provide for allowing
inspections of vehicles registered in
other program areas, and for issuance of
certificates of compliance or waiver.

Response #25: As stated in the TSD,
EPA could not find any provisions in
the SIP that explicitly allow for
inspections of vehicles outside of the
program area, and for the issuance of
certificates of compliance or waiver.
However, since EPA understands that
Maryland is investigating the idea of
reciprocity with surrounding states for
purposes of compliance with the
program requirements, EPA assumes
that Maryland intends on extending the
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option of out of state inspections to
those requesting it. For the purposes of
rulemaking, EPA has not placed any
conditions on the State therefore, with
respect to this component of the I/M
program at this time. If however EPA
discovers problems with the reciprocity
issue in the future, EPA will commence
a SIP call to remedy this problem.

Comment #26: Also under 40 CFR
51.356, MDE would like clarification as
to what is required in order to meet the
federal fleet installations testing
requirement. MDE will provide an
update on the discussions with US GSA
and US DoD, however, MDE would like
to know what further is required for SIP
approval.

Response #26: The TSD states that
Maryland’s SIP revision does not speak
to the requirement that specifically the
Federal installation managers show
proof of inspection for all Federal
employee-owned vehicles operated on
the installation. However, the Maryland
SIP revision does state that ““‘the federal
agency has the responsibility of
ensuring that its employees comply,
with MVA'’s guidance.” EPA believes
that this statement satisfies this intent of
this section of the rule, and no further
action is required by MDE in order for
SIP approval. EPA would however,
welcome any further information that
the Department can provide with
respect to federal fleet testing issues,
specifically relating to discussions with
US GSA and US DoD. EPA here notes
that the District of Columbia is also
engaging US GSA and US DoD in
discussions on fleet testing in the
Washington Metropolitan area, and that
it may be instructive for Maryland, the
District of Columbia and the
Commonwealth of Virginia to engage in
these discussions together at this time.

Comment #27: MDE has also asked for
clarification under 40 CFR 51.356, as to
what is required for SIP approval in
relation to special exemptions. MDE
noted that it will quantify the special
exemptions extended to motorists under
the VEIP program, however, MDE would
like clarification as to what is required
for SIP approval.

Response #27: EPA anticipates MDE’s
clarifications of the special exemptions
categories, and believes that this
clarification can be made under the
enhanced performance standard section,
40 CFR 51.351. There are no further SIP
requirements for special exemptions,
provided that the program meets the
performance standard, taking
exemptions into account.

Comment #28: MDE commented that
under 40 CFR 51.358, it has satisfied the
dual exhaust sampling requirements. In
the TSD, EPA cited a deficiency for this

section, stating that the SIP does not
contain provisions for sampling dual
exhaust vehicles. MDE cited Appendix
G of SIP revision 95-06, page RFP38.

Response #28: EPA has reviewed the
cite provided by MDE and concurs that
the simultaneous testing requirement
has indeed been met under the SIP. EPA
notes that the TSD will be amended to
correct this oversight, however no
conditions are affected since none were
cited in the NPR for this element.

Comment #29: MDE has asked for
clarification under 40 CFR 51.358 as to
whether or not the SIP is deficient with
respect to the requirement to update test
equipment to accommodate new
technology vehicles and changes to the
program. Under this section of the TSD,
EPA commented that the SIP does not
appear to address this element. However
the NPR cites this requirement as being
met through the annual reporting
requirement.

Response #29: EPA believes that the
above reference requirement has been
met by Maryland through its annual
reporting requirement, as found in the
SIP revision under Section I1.P.2.. EPA
will amend the TSD to reflect this,
however, no changes will be made to
the NPR conditions, since none were
imposed under this section.

Comment #30: MDE commented that
the NPR discussion under 40 CFR
51.358 notes that all requirements of
this section are approvable, however,
the TSD notes that Quality Assurance
requirements and procedures for the
evaporative system functional test
equipment are not included in the SIP
revision. MDE further commented that it
will provide EPA with the appropriate
requirements and procedures when EPA
approved specifications for the pressure
test become available.

Response #30: EPA expects that the
requirements under this section will be
met when the state is able to provide
revised pressure testing procedures for
the SIP. MDE can fulfill the Quality
Assurance requirements for the pressure
test specifications when the pressure
test specification is approved by EPA,
adopted by Maryland and submitted to
EPA as a revision to the SIP.

Comment #31: MDE would like
clarification as to whether or not a
deficiency exists with respect to
counterfeit resistancy of vehicle
inspection reports. No deficiency was
cited in the NPR, however, the TSD
reported that Maryland does not have a
specific requirement aimed at making
documents counterfeit resistant, and
that the program certificates do not
carry an official seal. MDE further
commented that this requirement
should not be applicable to a state with

registration denial as the enforcement
mechanism.

Response #31: As is cited in the NPR,
EPA believes that Maryland has an
adequate measure to ensure counterfeit
resistance, i.e., unique identification
numbers given on each Vehicle
Inspection Report (VIR), coupled with
accountability of the lane inspectors for
each numbered VIR. EPA notes that the
official seal requirement has not been
met by the state, however, EPA believes
the unique serial number method is
adequate for maintaining counterfeit
resistantancy. EPA also concurs with
MDE’s assessment regarding
applicability of this requirement (i.e.,
offical seal) to programs using
registration denial. Nothing further is
required by the state in order to meet
this section of the rule.

Comment #32: MDE commented that
the TSD cites a deficiency regarding
ensuring that compliance documents
cannot be stolen or removed without
being damaged. The NPR does not cite
such deficiency. MDE would like
clarification as to what is required of
Maryland to comply with this section.
Further MDE questioned the
applicability of this section to a program
using registration denial as the
enforcement mechanism.

Response #32: EPA concurs with
MDE’s assessment regarding
applicability of this requirement to
programs using registration denial.
Nothing further needs to be done by the
state to meet the requirements of this
section.

Comment #33: MDE commented that
under the section relating to Waivers
and Compliance via Diagnostic
Inspections (40 CFR 51.360), all of the
vehicles that are the subject of
extensions for the program are actually
inspected in the biennial test cycle and
neither the compliance rate, nor
emissions reductions are affected by this
practice. Maryland requests clarification
regarding what deficiency, if any exists
for this section.

Response #33: EPA agrees with MDE’s
rationale regarding compliance rate
calculations, and emissions reductions.
EPA further accepts MDE’s clarification
contained in its comment letter, that
hardship extensions do not actually
constitute compliance waivers from the
program, and therefore do not excuse
the motorist from meeting the
requirements of the program, but merely
extend the amount of time afforded to
the motorist for compliance with the
program. EPA accepts this explanation
as sufficient for purposes of satisfying
this condition under this section of the
rule. No further documentation needs to
be provided by MDE for this condition.
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Comment #34: MDE commented that
the TSD cites the quality control section
of waiver issuance as being
unapprovable. MDE requests
clarification from EPA regarding this
TSD cited deficiency.

Response #34: EPA has reviewed the
TSD and believes this citation of a
deficiency is a typographical error. EPA
will amend the TSD to reflect an
approvable citation for this requirement.
EPA notes that no change is necessary
for the NPR, since no condition was
cited for this section.

Comment #35: MDE commented that
it will address the evaporative system
total purge flow check when the
evaporative system tests are
implemented. MDE requests that EPA
clarify what is required under this
section for approval.

Response #35: EPA noted in the TSD
that the purge system pass/fail results
did not include the evaporative test total
purge flow achieved during the test.
However, EPA did not cite this as a
deficiency in the NPR since MDE has
committed to changing its purge
specifications when EPA makes non-
invasive purge procedures available.
EPA will reassess the requirements of
this section when the non-invasive
procedures become available. This
requirement may or may not be a part
of the revised non-invasive testing
specifications, and so EPA did not cite
a lack of this data as a deficiency at this
time. EPA will clarify what exactly is
required when non-invasive
specifications become available, and
MDE is instructed to consult EPA
guidance on pressure testing
specifications for SIP revision purposes.

Comment #36: MDE notes that the
NPR cites all requirements of 40 CFR
51.370 as having been met. However,
the TSD cites a deficiency with regard
to recall campaign number for vehicles
with unresolved recalls. MDE wants
clarification as to whether this is a SIP
deficiency, and what is required of
Maryland under this section. MDE
further requests guidance from EPA on
complying with the recall provisions of
the I/M rule.

Response #36: MDE should ensure
that the data system includes the recall
campaign number for vehicles with
unresolved recalls, however, under the
NPR, no further documentation needs to
be submitted to EPA to demonstrate that
this requirement has been met at this
time, and no condition has been placed
on the State for this deficiency since
guidance does not currently exist on
how to accomplish this task at this time.
EPA will assist MDE in developing
methods for ensuring that this data be

included in Maryland’s system in the
future.

111. Conditional Approval

Under the terms of EPA’s October 31,
1996 notice of proposed conditional
approval rulemaking (61 FR 56183),
Maryland was required to make
commitments to remedy deficiencies
with the I/M program SIP (as specified
in the above notice) within twelve
months of the effective date of today’s
final conditional approval notice. On
December 23, 1996, Jane T. Nishida,
Secretary of the MDE, submitted a letter
to David L. Arnold, Chief, Ozone/CO
and Mobile Source Section, EPA Region
111, committing to address and correct,
by a date certain, all of the deficiencies
listed in EPA’s October 31, 1996 NPR.

Because Maryland has submitted the
commitment letter called for in EPA’s
October 31, 1996 NPR, EPA is today
taking final conditional approval action
upon the Maryland I/M SIP, under
section 110 of the CAA.

IV. Final Rulemaking Action

EPA is conditionally approving
Maryland’s enhanced I/M program as a
revision to the Maryland SIP, based
upon certain conditions. Should the
State fail to fulfill the conditions by the
deadline of no more than one year from
September 29, 1997, this conditional
approval will convert to a disapproval
pursuant to CAA section 110(k). In that
event, EPA would issue a letter to notify
the State that the conditions had not
been met, and that the approval had
converted to a disapproval.

V. Administrative Requirements

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

A. Executive Order 12866

This action has been delegated to the
Regional Administrator for decision-
making and signature. The Office of
Management and Budget (OMB) has
exempted this regulatory action from
E.O. 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603

and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

Conditional approvals of SIP
submittals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal SIP approval does not
impose any new requirements, EPA
certifies that it does not have a
significant impact on any small entities
affected. Moreover, due to the nature of
the Federal-State relationship under the
CAA, preparation of a flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

If the conditional approval is
converted to a disapproval under
section 110(k), based on the State’s
failure to meet the commitment, it will
not affect any existing state
requirements applicable to small
entities. Federal disapproval of the state
submittal does not affect its state-
enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose a new Federal requirement.
Therefore, EPA certifies that this
disapproval action does not have a
significant impact on a substantial
number of small entities because it does
not remove existing requirements nor
does it substitute a new federal
requirement.

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.
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EPA has determined that the
conditional approval action
promulgated does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
Federal action approves pre-existing
requirements under State or local law,
and imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 29,
1997.

Filing a petition for reconsideration
by the Administrator of this final rule to
conditionally approve the Maryland
enhanced I/M SIP does not affect the
finality of this rule for the purposes of
judicial review, nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2) of the Administrative
Procedures Act).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Nitrogen dioxide, Ozone,
Reporting and record keeping
requirements.

Dated: July 18, 1997.

Thomas Voltaggio,
Acting Regional Administrator, Region Ill.

Chapter I, title 40, of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart V—Maryland

2. Section 52.1072 is added to read as
follows:

§52.1072 Conditional approval.

(a) The State of Maryland’s July 11,
1995 submittal for an enhanced motor
vehicle inspection and maintenance (I/
M) program, and the March 27, 1996
amendment to the original SIP revision
is conditionally approved based on
certain contingencies. The following
conditions listed in paragraphs (a)(1)
through (a)(15) of this section must be
addressed in a revised SIP submission.
Along with the conditions listed in
paragraphs (a)(1) through (a)(15) of this
section is a separate detailed I/M
checklist explaining what is required to
fully remedy the deficiencies found in
the proposed notice of conditional
approval. This checklist is found in the
Technical Support Document (TSD),
located in the docket of this rulemaking,
that was prepared in support of the
proposed conditional I/M rulemaking
action for Maryland. By no later than
one year from September 29, 1997,
Maryland must submit a revised SIP
that meets the following conditions for
approvability:

(1) Fully adopt and submit to EPA as
a SIP revision, final regulations and
documentation of the public hearing
process addressing Maryland’s March
27,1997 amendment to the SIP
pertaining to proposed regulatory
changes to the VEIP, as a result of the
flexibility afforded to Maryland from
federal and state legislative changes.

(2) Provide confirmation from the
State Attorney General’s Office clearly
stating that Maryland’s interpretation of
the sunset date of the program is no
earlier than November 15, 2005, or in
the absence of such an opinion, submit
to EPA new legislative authority
allowing for such an extended sunset
date of the program.

(3) Submit to EPA a modeling
demonstration of the program using the
appropriate assumptions and
methodology (see TSD and the Response
to Public Comments section of this rule
for detailed discussions) demonstrating
compliance with the I/M performance
standard for the years 2002 and 2005
(excluding the year 1999, as
recommended by EPA).

(4) Obtain and/or demonstrate to EPA
that adequate funding and tools exist for
the years 1997 and 1998, including a
detailed explanation of the number of
personnel dedicated to quality
assurance, data analysis, program
administration, and enforcement. In

addition, Maryland needs to provide
budget allotments for equipment
resources. EPA notes that an update of
the budget information is adequate to
satisfy this condition.

(5) Provide an explanation to EPA of
how all subject vehicles in the program
will be identified, which includes an
estimate of the number of unregistered
vehicles operated in the program area.
Subsequent to EPA issuing guidance,
Maryland needs to document how
vehicles that are routinely operated in
the program but not registered in the
program area are identified.

(6) Provide to EPA applicable sections
of state laws and regulations specifically
addressing engine switching and testing
of vehicles with no certified engine
configuration. Maryland needs to
commit to adopting non-invasive purge
test procedures when EPA
specifications become available. In
addition, EPA expects Maryland to
submit written procedures for the gas-
cap check and to adopt the non-invasive
fuel-fill pipe pressure specifications and
procedures when EPA issues the final
technical guidance.

(7) Submit to EPA written
specifications for the gas cap check
procedures referenced in Maryland’s
regulations.

(8) Provide to EPA a description of
how Maryland’s current practice of
issuing short term extensions because of
economic hardship is granted, which
reasonably and clearly defines the time
frame of the extension period.

(9) Submit to EPA documentation of
how Maryland will handle out-of-state
exemptions, employ mechanisms to
enforce vehicle transfer requirements
when owners move into the program
area, and cite motorists for
noncompliance with the registration
requirement. Maryland will need to
clarify its practice on vehicle
impoundment when a motorist is cited
for driving with a suspended
registration. In addition, EPA needs
verification on vehicle exemption
triggering elements which allow the
subject vehicle to by-pass an inspection
test. Confirmation by VIN check or
physical examination of the subject
vehicle needs to be included in the SIP
revision, as a means of ensuring
validation of the exemption triggering
elements.

(10) Demonstrate to EPA that
enforcement program oversight is
quality controlled and quality assured.
Maryland needs to provide a procedures
document that details the specifics of
the implementation of the enforcement
program oversight including
information management activities,
activities of enforcement involved in
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monitoring the program, and auditing
the enforcement. Quality control and
assurance needs to address penalty
structures, periodic auditing and
analysis, program effectiveness, and in
use fleet compliance via parking lot
surveys and road side pullovers.

(11) Provide a description to EPA of
Maryland’s auditing program that will
include a minimum number of covert
vehicles that are used for auditing
purposes, covert and overt performance
audits of inspectors, audits of stations
and inspectors records, equipment
audits, and formal training of all state 1/
M enforcement officials and auditors.

(12) Submit to EPA documentation
regarding the set up of Maryland’s
penalty structure used to ensure the
contractor is in compliance with State
regulations. The penalty schedule must
be applied to the contractor, stations,
and inspectors. Information should
include administrative & judicial
responsibilities & procedures, and a
description of the funding allocations.

(13) Submit to EPA an administrative
procedures manual or description of the
practice of inspector recertification
which must occur at least every two
years.

(14) Submit to EPA State regulations
documenting provisions for the
protection of whistle blowers. In
addition, Maryland needs to provide
documentation of how it investigates
and responds to complaints made by the
public.

(15) Maryland must start mandatory
testing of all subject vehicles as soon as
possible, or by November 15, 1997 at the
latest.

(b) [Reserved]

[FR Doc. 97-20219 Filed 7-30-97; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7669]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: This rule identifies
communities participating in the

National Flood Insurance Program
(NFIP). These communities have
applied to the program and have agreed
to enact certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATES: The dates listed in the
third column of the table.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: Post Office Box 6464,
Rockville, MD 20849, (800) 638—6620.

FOR FURTHER INFORMATION CONTACT:
Robert F. Shea, Jr., Division Director,
Program Implementation Division,
Mitigation Directorate, 500 C Street SW.,
room 417, Washington, DC 20472, (202)
646-3619.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Since the communities on the attached
list have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.

In addition, the Associate Director of
the Federal Emergency Management
Agency has identified the special flood
hazard areas in some of these
communities by publishing a Flood
Hazard Boundary Map (FHBM) or Flood
Insurance Rate Map (FIRM). The date of
the flood map, if one has been
published, is indicated in the fourth
column of the table. In the communities
listed where a flood map has been
published, section 102 of the Flood
Disaster Protection Act of 1973, as
amended, 42 U.S.C. 4012(a), requires
the purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.

The Associate Director finds that the
delayed effective dates would be
contrary to the public interest. The
Associate Director also finds that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and
unnecessary.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., because the rule
creates no additional burden, but lists
those communities eligible for the sale
of flood insurance.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED)]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of § 64.6 are amended as
follows:
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: Community . P Current effective
State/location No. Effective date of eligibility map date
New Eligibles—Emergency Program
Michigan: Maple Grove, township of, Saginaw County 260891 | June 6, 1997
Montana:
Ekalaka, town of, Carter County .......... 300111 | ...... QO et July 16, 1976.
Pondera County, unincorporated areas 300056 | ...... do
Washington: Springdale, town of, Stevens County ....... 530264 | ...... O e May 2, 1975.
Kentucky:
Shelbyville, city of, Shelby County .........cccccevveeenne 210376 | June 9, 1997
Braken County, unincorporated areas .................... 210021 | ...... O e June 10, 1977.
North Dakota: Cass County, unincorporated areas ....... 385362 | June 10, 1997
Nebraska: Garden County, unincorporated areas ......... 310096 | ...... do
Indiana: Montgomery County, unincorporated areas .... 180445 | JUuNe 11, 1997 ..ooiiiiiiieiieeiee ettt Oct. 13, 1978.
Michigan:
West Branch, township of, Marquette County ........ 260993 | ...... do
Groveland, township of, Oakland County 260992 | ...... do
Arcadia, township of, Lapeer County ......... 260991 | ...... do
Ohio: Montezuma, village of, Mercer County ................ 390396 | ...... GO s May 28, 1976.
Texas: Dimmit County, unincorporated areas ............... 480789 | ...... O e Jan. 31, 1978.
lllinois: McDonough County, unincorporated areas ....... 170999 | June 17, 1997 ..ooiiiiiiiiiiieiee e Jan. 2, 1981.
Michigan:
Kinderhook, township of, Branch County 260361 | June 19, 1997
Algansee, township of, Branch County .. 260994 | ...... do
Maine: Mariaville, town of, Hancock County ................. 230286 | JuNe 30, 1997 ...oooiiiiiieiieie e Mar. 14, 1975.
New Hampshire: Chester, town of, Rockingham Coun- 330182 | ...... O et Feb. 21, 1975.
ty.
Georgia:
Hartwell, city of, Hart County ..........cccceceevviirieinnnne 130480 | ...... do
Clay County, unincorporated areas ..... 130554 | ...... do
Lanier County, unincorporated areas 130555 | ...... do
Kentucky:
Fort Thomas, city of, Campbell County ... 210038 June 25, 1976.
Mason County, unincorporated areas .................... 210259 Dec. 31, 1976.
North Carolina: 1 Youngsville, town of, Franklin County 370494 Sept. 15, 1978.
Michigan: Ovid, township of, Branch County ................. 260362 Nov. 5, 1976.
Ohio: Mineral City, village of, Tuscarawas County ........ 390842 Oct. 6, 1978.
North Dakota: Traill County, unincorporated areas ....... 380130 Dec. 16, 1980.
South Dakota: Burke, city of, Gregory County .............. 460161
New Eligibles—Regular Program
Montana: Big Timber, city of, Sweet Grass County ...... 300106 | JUNE 6, 1997 ..oiiiiiie e e NFSHA.
California: 2 Chico, city of, Butte County ..........cc.ccceeenuees 060746 | June 11, 1997 ...ceeiiiiiieeeiiie et Sept. 29, 1989.
Missouri: 3 Farley, village of, Platte County ................... 290292 | JUNE 20, 1997 ...oiiiiiiieeeieee e June 4, 1987.
North Carolina:
4 Chocowinity, town of, Beaufort County ................ 370289 Feb. 4, 1987.
5East Arcadia, town of, Bladen County ................. 370496 Sept. 1, 1989.
6 Faison, town of, Duplin and Sampson Counties .. 370495 July 4, 1989.
Michigan: Greenwood, township of, Wexford County ... 260947 NSFHA.
Arizona: 7 Sahuarita, town of, Pima County .................. 040137 Aug. 19, 1997.
Washington: Mercer Island, city of, King County .......... 530083 NSFHA.
Withdrawn
Kansas: Simpson, city of, Mitchell County .................... 200229 | June 25, 1975, Emerg; Jan. 1, 1987, Reg.; June 11, | Jan. 1, 1987.
1997, With.
Reinstatements
Kentucky:
Smithland, city of, Livingston County .............c....... 210147 | Nov. 3, 1975, Emerg; Sept. 16, 1988, Reg; Sept. 16, | Sept. 16, 1988.
1988, Susp; June 6, 1997, Rein.
Worthville, city of, Carroll County .........c.cccccovevnenns 210049 | May 24, 1976, Emerg; July 17, 1986, Reg; July 17. | July 17, 1986.
1986, Susp; June 6, 1997, Rein.
Regular Program Conversions
Region I
New Jersey: Bridgewater, township of, Somerset 340432 | June 5, 1997, Suspension Withdrawn .............cccceeeueee June 5, 1997.
County.
Region 1lI
Pennsylvania: East Cocalico, township of, Lancaster 420547 | ...... O e do.
County.
Region IV
Florida: Okaloosa County, unincorporated areas .......... 120173 | ...... 0O e s do.
Region VI
Louisiana: Shreveport, city of, Caddo and Bossier Par- 220036 | ...... GO e do.

ishes.
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: Community . P Current effective
State/location No. Effective date of eligibility map date
Texas:
Austin, city of, Travis CouNty .........cccoceveveviniieninennns 480624 do.
Dallas, city of, Dallas, Denton, Collin, Rockwall, 480171 do.
and Kaufman Counties.
Orange, city of, Orange County .........ccccoeceeerineeenne 480512 do.
Orange County, unincorporated areas ................... 480510 do.
Rowlett, city of, Dallas and Rockwell Counties ...... 480185 do.
Travis County, unincorporated areas ...........cc.c...... 481026 do.
Region VII
Nebraska:
Dodge County, unincorporated areas ..................... 310068 do.
Scribner, city of, Dodge County ..........ccccccovurieuiennne. 310071 do.
Region IX
Arizona: Navajo County, unincorporated areas ............. 040066 do.
California:
Glenn County, unincorporated areas ...................... 060057 do.
Lompoc, city of, Santa Barbara County . 060334 do.
Mono County, unincorporated areas ... 060194 do.
Santa Barbara, unincorporated areas . 060331 do.
Sonoma, city of, Sonoma County .................. 060383 do.
Nevada: Douglas County, unincorporated areas ........... 320008 do.
Region X
Oregon: Aurora, city of, Marion County ...........ccc.ceeeennnes 410156 | ...... 0O e do.
Region IX
California: Vista, city of, San Diego County .................. 060297 | June 19, 1997, Suspension Withdrawn ....................... June 19, 1997.
Region X
Oregon: Marion County, unincorporated areas ............. 410154 do.
Washington: Okanogan County, unincorporated areas 530117 do.

1The Town of Youngsville has adopted the Franklin County (CID# 370377) Flood Hazard Boundary Map dated 9-15-78.

2The City of Chico has adopted the Butte County (CID# 060017) Flood Insurance Rate Map dated 9—29-89.

3The Village of Farley has adopted the Platte County (CID# 290475) Flood Insurance Rate Map dated 6—-4-87 panel 0100.

4The Town of Chocowinity has adopted the Beaufort County (CID# 370013) Flood Insurance Rate Map dated 2—-4-87 panel 0190B.

5The Town of East Arcadia has adopted the Bladen County (CID# 370293) Flood Insurance Rate Map dated 9-1-89, panels 0012 and 0013.

6The Town of Faison has adopted the Duplin County (CID# 370083) Flood Insurance Rate Map dated 7-4—-89 and the Sampson County (CID#
370220) Flood Insurance Rate Map dated 7-16-91.

7The Town of Sahuarita has adopted the Pima County (CID# 040073) Flood Insurance Rate Map dated 8-19-97.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein.—Reinstatement; Susp.—Suspension; With.—Withdrawn; NSFHA—

Non Special Flood Hazard Area.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Issued: July 22, 1997.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 97-20233 Filed 7-30-97; 8:45 am]
BILLING CODE 6718-05-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

Radio Broadcasting Services; Various
Locations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, on its own
motion, editorially amends the Table of
FM Allotments to specify the actual
classes of channels allotted to various
communities. The changes in channel
classifications have been authorized in

response to applications filed by
licensees and permittees operating on
these channels. This action is taken
pursuant to Revision of Section
73.3573(a)(1) of the Commission’s Rules
Concerning the Lower Classification of
an FM Allotment, 4 FCC Rcd 2413
(1989), and the Amendment of the
Commission’s Rules to permit FM
Channel and Class Modifications
[Upgrades] by Applications, 8 FCC Rcd
4735 (1993).

EFFECTIVE DATE: July 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, adopted July 16, 1997, and
released July 25, 1997. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW., Washington,
DC. The complete text of this decision

may also be purchased from the
Commission’s copy contractors,
International Transcription Services,
Inc., 2100 M Street, NW., Suite 140,
Washington, DC 20037, (202) 857-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Colorado, is amended
by removing Channel 285C1 and adding
Channel 285C3 at Telluride.

3. Section 73.202(b), the Table of FM
Allotments under Florida, is amended



40948

Federal Register / Vol. 62, No. 147 / Thursday, July 31, 1997 / Rules and Regulations

by removing Channel 243C and adding
Channel 243C1 at Fort Walton Beach.

4. Section 73.202(b), the Table of FM
Allotments under Georgia, is amended
by removing Channel 288A and adding
Channel 288C3 at Jesup.

5. Section 73.202(b), the Table of FM
Allotments under Idaho, is amended by
removing Channel 265C and adding
Channel 264C at Gooding.

6. Section 73.202(b), the Table of FM
Allotments under Louisiana, is
amended by removing Channel 297C3
and adding Channel 298C2 at Lake
Arthur.

7. Section 73.202(b), the Table of FM
Allotments under Hawaii, is amended
by removing Channel 228C3 and adding
Channel 228C at Lahaina.

8. Section 73.202(b), the Table of FM
Allotments under Maine, is amended by
removing Channel 256B1 and adding
Channel 256B at Bar Harbor.

9. Section 73.202(b), the Table of FM
Allotments under Michigan, is amended
by removing Channel 282C and adding
Channel 282C1 at Baraga.

10. Section 73.202(b), the Table of FM
Allotments under Mississippi, is
amended by removing Channel 245C3
and adding Channel 245C2 at Indianola.

11. Section 73.202(b), the Table of FM
Allotments under Montana, is amended
by removing Channel 229A and adding
Channel 229C1 at Conrad.

12. Section 73.202(b), the Table of FM
Allotments under Nevada, is amended
by removing Channel 228C and adding
Channel 228C1 at Laughlin.

13. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by removing Channel 279C1
and adding Channel 279A at
Alamogordo; by removing Central,
Channel 237C1; and by adding Santa
Clara, Channel 237C1.

14. Section 73.202(b), the Table of FM
Allotments under Tennessee, is
amended by removing Channel 267A
and adding Channel 267C3 at Wartburg.

15. Section 73.202(b), the Table of FM
Allotments under Wisconsin, is
amended by removing Channel 237A
and adding Channel 237C3 at Shell
Lake.

Federal Communicatons Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-20164 Filed 7-30-97; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 97-25; RM—8981]

Radio Broadcasting Services; Fife
Lake, Ml

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
240A to Fife Lake, Michigan, as that
community’s first FM broadcast service
in response to a petition filed by Fife
Lake Broadcasting Company. See 62 FR
4224, January 29, 1997. The coordinates
for Channel 240A at Fife Lake are 44—
34-36 and 85-20-54. Canadian
concurrence has been obtained for this
allotment. With this action, this
proceeding is terminated.

DATES: Effective September 8, 1997. The
window period for filing applications
for Channel 240A at Fife Lake,
Michigan, will open on September 8,
1997, and close on October 9, 1997.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 97-25,
adopted July 16, 1997, and released July
25, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center (Room 239), 1919 M
Street, NW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 2100 M
Street, NW., Suite 140, Washington, DC.
20037, (202) 857-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]
1. The authority citation for part 73

continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.
§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Michigan, is amended
by adding Fife Lake, Channel 240A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-20163 Filed 7-30-97; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 96—-227; RM—8910]

Radio Broadcasting Services;
Glenrock, Wyoming

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Vixon Valley Broadcasting,
allots Channel 252A at Glenrock,
Wyoming, as the community’s first local
aural transmission service. See 61 FR
60067, November 26, 1996. Channel
252A can be allotted at Glenrock in
compliance with the Commission’s
minimum distance separation
requirements at city reference
coordinates. The coordinates for
Channel 252A at Glenrock are North
Latitude 42-51-30 and West Longitude
105-52-24. With this action, this
proceeding is terminated.

DATES: Effective September 8, 1997. The
window period for filing applications
for Channel 252A at Glenrock,
Wyoming, will open on September 8,
1997, and close on October 9, 1997.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 96-227,
adopted July 16, 1997, and released July
25, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, 2100 M
Street NW., Suite 140, Washington, DC
20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:
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PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Sections 303, 48 Stat., as
amended, 1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wyoming, is amended
by adding Glenrock, Channel 252A.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-20162 Filed 7-30-97; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 97-97, RM-9047]

Radio Broadcasting Services; Mt.
Juliet and Belle Meade, TN

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document reallots
Channel 294A from Mt. Juliet to Belle
Meade, Tennessee, and modifies the
Station WNPL construction permit to
specify Belle Meade as the community
of license. See 60 FR 14384, March 25,
1997. As a result, Channel 294A is now
allotted to Belle Meade, Tennessee, and
the Station WNPL construction permit
now specifies Belle Meade as the
community of license. The reference
coordinates for the Channel 294A
allotment at Belle Meade, Tennessee,
are 36—11-08 and 86—45-15. With this
action, the proceeding is terminated.

EFFECTIVE DATES: September 8, 1997.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau,
(202) 418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order adopted July 16, 1997, and
released July 25, 1997. The full text of
this decision is available for inspection
and copying during normal business
hours in the FCC Reference Center
(Room 239), 1919 M Street NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3805, 1231 M Street
NW., Washington, DC 20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Tennessee, is
amended by removing Channel 294A at
Mt. Juliet, and adding Belle Meade,
Channel 294A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-20161 Filed 7-30-97; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 96-151; RM-8808, RM—
8891]

Radio Broadcasting Services; Bear
Creek and Pocono Pines, PA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Keymarket of NEPA, Inc.,
allots Channel 290A at Pocono Pines,
Pennsylvania, as the community’s first
local aural transmission service (RM-
8891). We also deny the proposal filed
by Victor A. Michael, Jr., requesting the
allotment of Channel 290A at Bear
Creek, PA (RM-8808). See 61 FR 43033,
August 20, 1996. Channel 290A can be
allotted to Pocono Pines in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 13.1 kilometers (8.2
miles) northwest to avoid short-spacings
to the licensed and construction permit
sites of Station WNWK(FM), Channel
290B1, Newark, New Jersey. The
coordinates for Channel 290A Pocono
Pines are North Latitude 41-09-17 and
West Longitude 75-35-52. Since
Pocono Pines is located within 320
kilometers (200 miles) of the U.S.-
Canadian border, concurrence of the
Canadian government has been
obtained. With this action, this
proceeding is terminated.

DATES: Effective September 8, 1997. The
window period for filing applications
for Channel 290A at Pocono Pines,

Pennsylvania, will open on September
8, 1997, and close on October 9, 1997.
FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 96-151,
adopted July 16, 1997, and released July
25, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, 2100 M
Street, NW., Suite 140, Washington, DC
20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Sections 303, 48 Stat., as
amended, 1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Pennsylvania, is
amended by adding Pocono Pines,
Channel 290A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-20165 Filed 7-30-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 541

[Docket No. 97-038; Notice 01]

RIN 2127-AG71

Federal Motor Vehicle Theft Prevention

Standard; Final Listing of Model Year
1998 High-Theft Vehicle Lines

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule.

SUMMARY: This final rule announces
NHTSA'’s determination for model year
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(MY) 1998 high-theft vehicle lines that
are subject to the parts-marking
requirements of the Federal motor
vehicle theft prevention standard, and
high-theft lines that are exempted from
the parts-marking requirements because
the vehicles are equipped with antitheft
devices determined to meet certain
statutory criteria, for MY 1998, pursuant
to the statute relating to motor vehicle
theft prevention.

EFFECTIVE DATE: The amendment made
by this final rule is effective July 31,
1997.

FOR FURTHER INFORMATION CONTACT: Ms.
Rosalind Proctor, Motor Vehicle Theft
Group, Office of Planning and
Consumer Programs, NHTSA, 400
Seventh Street, SW., Washington, DC
20590. Ms. Proctor’s telephone number
is (202) 366—0846. Her fax number is
(202) 493-2739.

SUPPLEMENTARY INFORMATION: The *“*Anti
Car Theft Act of 1992 amended the law
relating to the parts-marking of major
component parts on designated high-
theft vehicle lines and other motor
vehicles. One amendment made by the
Anti Car Theft Act was to 49 U.S.C.
33101(10), where the definition of
“passenger motor vehicle” now
includes a “multipurpose passenger
vehicle or light duty truck when that
vehicle or truck is rated at not more
than 6,000 pounds gross vehicle
weight.” Since ‘““passenger motor
vehicle’” was previously defined to
include passenger cars only, the effect of
the Anti Car Theft Act is that certain
multipurpose passenger vehicle (MPV)
and light-duty truck (LDT) lines may be
determined to be high-theft vehicles,
subject to the Federal motor vehicle
theft prevention standard (49 CFR part
541).

TLe purpose of the theft prevention
standard is to reduce the incidence of
motor vehicle theft by facilitating the
tracing and recovery of parts from stolen
vehicles. The standard seeks to facilitate
such tracing by requiring that vehicle
identification numbers (VINSs), VIN
derivative numbers, or other symbols be
placed on major component vehicle
parts. The theft prevention standard
requires motor vehicle manufacturers to
inscribe or affix VINs onto covered
original equipment major component
parts, and to inscribe or affix a symbol
identifying the manufacturer and a
common symbol identifying the
replacement component parts for those
original equipment parts, on all vehicle
lines selected as high-theft.

Another amendment made by the
Anti Car Theft Act was to 49 U.S.C.
33103. This section required NHTSA to
promulgate a parts-marking standard

applicable to major parts installed by
manufacturers of “‘passenger motor
vehicles (other than light duty trucks) in
not to exceed one-half of the lines not
designated under 49 U.S.C. 33104 as
high-theft lines.” NHTSA published the
final rule amending 49 CFR Part 541,
which now includes the definitions of
MPV and LDT, and major component
parts. (See 59 FR 64164, December 13,
1995.)

49 U.S.C. 33104(a)(3) specifies that
NHTSA shall select high-theft vehicle
lines, with the agreement of the
manufacturer, if possible. Section
33104(d) provides that once a line has
been designated as likely high-theft, it
remains subject to the theft prevention
standard unless that line is exempted
under Section 33106. Section 33106
provides that a manufacturer may
petition to have a high-theft line
exempted from the requirements of
section 33104, if the line is equipped
with an antitheft device as standard
equipment. The exemption is granted if
NHTSA determines that the antitheft
device is likely to be as effective as
compliance with the theft prevention
standard in reducing and deterring
motor vehicle thefts.

The agency annually publishes the
names of the lines which were
previously listed as high-theft, and the
lines which are being listed for the first
time and will be subject to the theft
prevention standard beginning with MY
1998. It also identifies those lines that
are exempted from the theft prevention
standard for the 1998 model year
because of standard equipment antitheft
devices.

For MY 1998, the agency selected
three new vehicle lines as likely to be
high-theft lines, in accordance with the
procedures published in 49 CFR part
542. The newly selected lines are the
Kia Motors S-II, the Subaru Forester
(MPV), and the Toyota Sienna (MPV). In
addition to these three vehicle lines, the
list of high-theft vehicle lines includes
all lines previously selected as high
theft and listed for prior model years.

On April 8, 1996, the final listing of
high-theft lines for the MY 1997 vehicle
lines was published in the Federal
Register (61 FR 15390). The final listing
identified vehicle lines that were listed
for the first time and became subject to
the theft prevention standard beginning
with the 1997 model year. However, the
agency was subsequently informed that
several of those lines are no longer being
manufactured for sale in the United
States. Therefore, the following vehicle
lines have been deleted from Appendix
A of this listing: the Chrysler Dodge
Spirit and Plymouth Acclaim, the Ford
Tempo and Mercury Topaz, the

Hyundai Excel and Scoupe, and the
Mitsubishi Pickup.

The list of lines that have been
exempted by the agency from the parts-
marking requirements of Part 541
includes high-theft lines newly
exempted in full beginning with MY
1998. The two vehicle lines newly
exempted in full are the General Motors
Cadillac Seville and Pontiac Sunfire.
Furthermore, Appendix A has been
amended to reflect a name change for
the General Motors Oldsmobile Cutlass
Supreme. It has been renamed the
Oldsmobile Intrigue beginning with MY
1998.

The vehicle lines listed as being
subject to the parts-marking standard
have previously been selected as high-
theft lines in accordance with the
procedures set forth in 49 CFR Part 542.
Under these procedures, manufacturers
evaluate new vehicle lines to conclude
whether those new lines are likely to be
high theft. The manufacturer submits
these evaluations and conclusions to the
agency, which makes an independent
evaluation; and, on a preliminary basis,
determines whether the new line should
be subject to the parts-marking
requirements. NHTSA informs the
manufacturer in writing of its
evaluations and determinations,
together with the factual information
considered by the agency in making
them. The manufacturer may request the
agency to reconsider the preliminary
determinations. Within 60 days of the
receipt of these requests, the agency
makes its final determination. NHTSA
informs the manufacturer by letter of
these determinations and its response to
the request for reconsideration. If there
is no request for reconsideration, the
agency’s determination becomes final 45
days after sending the letter with the
preliminary determination. Each of the
new lines on the high-theft list has been
the subject of a final determination
under either 49 U.S.C. 33103 or 33104.

Similarly, the lines listed as being
exempt from the standard have
previously been exempted in
accordance with the procedures of 49
CFR part 543 and 49 U.S.C. 33106.

Therefore, NHTSA finds for good
cause that notice and opportunity for
comment on these listings are
unnecessary. Further, public comment
on the listing of selections and
exemptions is not contemplated by 49
U.S.C. Chapter 331.

For the same reasons, since this
revised listing only informs the public
of previous agency actions and does not
impose additional obligations on any
party, NHTSA finds for good cause that
the amendment made by this notice
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should be effective as soon as it is
published in the Federal Register.

Regulatory Impacts

1. Costs and Other Impacts

NHTSA has analyzed this rule and
determined that it is not “‘significant”
within the meaning of the Department
of Transportation’s regulatory policies
and procedures. The agency has also
considered this notice under Executive
Order 12866. As already noted, the
selections in this final rule have
previously been made in accordance
with the provisions of 49 U.S.C. 33104,
and the manufacturers of the selected
lines have already been informed that
those lines are subject to the
requirements of 49 CFR part 541 for MY
1998. Further, this listing does not
actually exempt lines from the
requirements of 49 CFR part 541; it only
informs the general public of all such
previously granted exemptions. Since
the only purpose of this final listing is
to inform the public of prior agency
actions for MY 1998, a full regulatory
evaluation has not been prepared.

2. Regulatory Flexibility Act

The agency has also considered the
effects of this listing under the
Regulatory Flexibility Act. | hereby
certify that this rule will not have a
significant economic impact on a
substantial number of small entities. As
noted above, the effect of this final rule
is simply to inform the public of those
lines that are subject to the requirements
of 49 CFR part 541 for MY 1998. The
agency believes that the listing of this
information will not have any economic
impact on small entities.

3. Environmental Impacts

In accordance with the National
Environmental Policy Act of 1969, the
agency has considered the
environmental impacts of this rule, and
determined that it will not have any
significant impact on the quality of the
human environment.

4. Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this final rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism Assessment.

5. Civil Justice Reform

This final rule does not have a
retroactive effect. In accordance with
section 33118 when the Theft
Prevention Standard is in effect, a State
or political subdivision of a State may
not have a different motor vehicle theft

prevention standard for a motor vehicle
or major replacement part. 49 U.S.C.
33117 provides that judicial review of
this rule may be obtained pursuant to 49
U.S.C. 32909. Section 32909 does not
require submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

List of Subjects in 49 CFR Part 541
Administrative practice and
procedure, Labeling, Motor vehicles,
Reporting and recordkeeping
requirements.
In consideration of the foregoing, 49
CFR Part 541 is amended as follows:

PART 541—[AMENDED]
1. The authority citation for Part 541
continues to read as follows:

Authority: 49 U.S.C. 33102-33104 and
33106; delegation of authority at 49 CFR 1.50.

2. In Part 541, Appendices A, A-l and
A-Il are revised to read as follows:

APPENDIX A TO PART 541.—LINES
SUBJECT TO THE REQUIREMENTS OF
THIS STANDARD

Manufacturer Subject lines

Milano 161.

164.

Z3.

3 Car Line.

6Car Line.

Chrysler Cirrus.

Chrysler Executive, Sedan/
Limousine.

Chrysler Fifth Avenue/New-
port.

Chrysler Laser.

Chrysler LeBaron/Town &
Country.

Chrysler LeBaron GTS.

Chrysler's TC.

Chrysler New Yorker Fifth
Avenue.

Chrysler Sebring.

Chrysler Town & Country.t

Dodge 600.

Dodge Aries.

Dodge Avenger.

Dodge Colt.

Dodge Daytona.

Dodge Diplomat.

Dodge Lancer.

Dodge Neon.

Dodge Shadow.

Dodge Stratus.

Dodge Stealth.

Eagle Summit.

Eagle Talon.

Jeep Cherokee (MPV).1

Jeep Grand Cherokee
(MPV).2

Jeep Wrangler (MPV).1

Plymouth Caravelle.

Plymouth Colt.

Plymouth Laser.

Plymouth Gran Fury.

Alfa Romeo ....

APPENDIX A TO PART 541.—LINES
SUBJECT TO THE REQUIREMENTS OF
THIS STANDARD—Continued

Manufacturer Subject lines

Plymouth Neon.
Plymouth Reliant.
Plymouth Sundance.
Plymouth Breeze.
Consulier GTP.
Mondial 8.

308.

328.

Aspire.1

Crown Victoria.t
Ford Escort.1

Ford Mustang.
Ford Probe.

Ford Taurus.t

Ford Thunderbird.
Lincoln Continental.
Lincoln Mark.
Lincoln Town Car.
Mercury Capri.
Mercury Cougar.
Mercury Grand Marquis.t
Mercury Sable.*
Mercury Tracer.1
Merkur Scorpio.
Merkur XRA4Ti.
Buick Electra.

Consulier ........
Ferrari

General Mo-
tors.

Buick Reatta.

Buick Skylark.1

Chevrolet Astro (MPV).1

Chevrolet Beretta.®

Chevrolet Caprice.t

Chevrolet Corsica.t

Chevrolet Lumina APV
(MPV).2

Chevrolet Monte Carlo (MYs
1987-88).

Chevrolet Nova.

Chevrolet Blazer (MPV).1

Chevrolet S-10 Pickup.t

Geo Prizm.3

Geo Storm.3

Geo Tracker (MPV).13

GMC Jimmy (MPV).*

GMC Safari (MPV).1

GMC Sonoma Pickup.t

Oldsmobile Achieva.t

Oldsmobile Bravada.t

Oldsmobile Cutlass Ciera.t

Oldsmobile Cutlass Supreme
(MYs 1988-1997).2

Oldsmobile Intrigue.

Pontiac Fiero.

Pontiac Grand Am.1

Pontiac Grand Prix.

Saturn Sports Coupe.

Accord.t

Civic.1

CRV (MPV).1

Passport.t

Prelude.t

Acura Integra.t

Accent.

Sonata.t

Tiburon.t

Impulse.

Rodeo.?

Stylus.

Trooper/Trooper 1.1

XJ.
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APPENDIX A TO PART 541.—LINES APPENDIX A TO PART 541.—LINES APPENDIX A-l.—HIGH-THEFT LINES

SUBJECT TO THE REQUIREMENTS OF

THIS STANDARD—Continued

SUBJECT TO THE REQUIREMENTS OF
THIS STANDARD—Continued

WITH ANTITHEFT DEVICES WHICH
ARE EXEMPTED FROM THE PARTS-
MARKING REQUIREMENTS OF THIS
STANDARD PURSUANT TO 49 CFR
PART 543—Continued

Manufacturer

Subject lines

Volkswagen ...

300D.
300E.
300CE.
300TE.
400E.
500E.
129 Car Line (the models
within this line are):
300SL.
500SL.
600SL.
202 Car Line.
C-Class.

Mitsubishi ....... Galant.

Starion.
Diamante.

Nissan ............ 300ZX.

Infiniti M30.
Infiniti QX4.1
Infiniti Q45.
Infiniti J30.
Infiniti 1.

Porsche .......... 911.

928.
968.
Boxster.

Saab ............. 900.

9000.

Toyota ............ Supra.

Cressida.

Lexus ES.

Lexus GS.

Lexus LS.

Lexus SC.

Audi 5000S.

Audi 100.

Audi 200.

Audi A6.

Audi S4.

Audi S6.

Audi Cabriolet.
Volkswagen Cabrio.
Volkswagen Corrado.
Volkswagen Golf/GTI.
Volkswagen Passat.t
Volkswagen Jetta/Jetta IlI.

1 Exempted in full beginning with MY 1997.
2Exempted in full beginning with MY 1998.
3Renamed the Acura RL beginning with MY

Manufacturer Subject lines Manufacturer Subject lines
XJ-6. VOLKS- Audi Quattro.
XJ-40. WAGEN.
KIA MOTORS | S-11.2 Rabbit.
LOTUS ........... Elan. Scirocco.
MASERATI ... | Biturbo. 1Lines added for MY 1997
(Zi)zusttroporte. 2Lines added for MY 1998.
MAZDA GLC 3 All Geo models will be replaced by the
""""" ' Chevrolet make identifier beginning with MY
626. 1998.
MX-6.
mjg Miata. APPENDIX A—|.—HIGH-THEFT  LINES
MERCEDES- | 190 D. WITH ANTITHEFT DEVICES WHICH
BENZ. ARE EXEMPTED FROM THE PARTS-
190 E. MARKING REQUIREMENTS OF THIS
nrath STANDARD PURSUANT TO 49 CFR
300 SE. PART 543
300 TD.
300 SDL. Manufacturer Subiject lines
300 SEC/500 SEC.
300 SEL/500 SEL. Austin Rover .. | Sterling.
420 SEL. BMW ......c....... 5 Car Line.t
560 SEL. 7 Car Line
560 SEC. 8 Car Line.
560 SL. Chrysler ......... Chrysler Conquest.
MITSUBISHI .. | Cordia. Imperial.
Eclipse. General Mo- Buick Park Avenue.t
Mirage. tors.
Montero (MPV).1 Buick Regal/Century.t
Montero Sport (MPV).1 Buick Riviera.
Tredia. Cadillac Allante.
3000GT. Cadillac Seville.2
NISSAN ......... 240SX.1 Chevrolet Cavalier.t
Maxima. Chevrolet Corvette.
Pathfinder.® Chevrolet Lumina/Monte
Sentra.t Carlo.
Stanza/Altima.t Oldsmobile Aurora.
PEUGEOT ..... 405. Oldsmobile Toronado.
PORSCHE ..... 924S. Pontiac Sunfire.2
SUBARU ........ XT. Honda ............ Acura CL.2
SVX. Acura Legend (MYs 1987—
Forester (MPV).2 1996).3
Legacy. Acura NS—-X.
SUZUKI .......... X90.1 Acura RL.
Samurai (MPV).1 Acura SLX.t
Sidekick (MPV).1 Acura TL.
TOYOTA ........ 4-Runner (MPV).1 Acura Vigor (MYs 1992—
Avalon. 1995).4
Camry. Isuzu .............. Impulse (MYs 1987-1991).
Celica. Jaguar ............ XK8.1
Corolla/Corolla Sport. Mazda ............ 929.
MR2. RX-7.
RAV4 (MPV).1 Millenia.
Starlet. Amati 1000.
Sienna (MPV).2 Mercedes- 124 Car Line (the models
Tercel.2 Benz. within this line are):

1997.

“4Replaced by the Acura TL beginning with

MY 1996.

APPENDIX A—Il TO PART 541.—HIGH-THEFT LINES WITH ANTITHEFT DEVICES WHICH ARE EXEMPTED IN-PART FROM THE
PARTS-MARKING REQUIREMENTS OF THIS STANDARD PURSUANT TO 49 CFR PART 543

Manufacturers

Subject lines

Parts to be marked

General Motors

................... Buick LeSabre .........cccooveveeiiiiiiiienn.

Cadillac Deuville .....
Cadillac Eldorado

Cadillac Sixty Special® ........cc.ccceevennee
Oldsmobile 98 ........ccccvvvveeviiieeiieeene
Pontiac Bonneville ..........cccccoevivnnee.n.

................................ Engine, Transmission.

Engine, Transmission.
Engine, Transmission.

................................ Engine, Transmission.
................................ Engine, Transmission.
................................ Engine, Transmission.




Federal Register / Vol. 62, No. 147 / Thursday, July 31, 1997 / Rules and Regulations

40953

APPENDIX A—Il TO PART 541.—HIGH-THEFT LINES WITH ANTITHEFT DEVICES WHICH ARE EXEMPTED IN-PART FROM THE
PARTS-MARKING REQUIREMENTS OF THIS STANDARD PURSUANT TO 49 CFR PART 543—Continued

Manufacturers

Subject lines

Parts to be marked

Chevrolet Camaro .......
Oldsmobile 88 Royale

Pontiac Firebird .........ccocccveeeiiiiinnnnn.

Engine, Transmission.
Engine, Transmission.
Engine, Transmission.

1Renamed the Cadillac Concours beginning with MY 1994.

Issued on: July 23, 1997.
L. Robert Shelton,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 97-20095 Filed 7-30-97; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. 92—-33; Notice 4]

RIN 2127-AE36

Federal Motor Vehicle Safety

Standards; Lamps, Reflective Devices,
and Associated Equipment

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT

ACTION: Final rule; technical
amendment.

SUMMARY: This document amends
S5.8.10 to substitute S5.8.1 for its
erroneous internal reference to S5.7.1.
DATES: The amendment is effective July
31, 1997.

FOR FURTHER INFORMATION CONTACT:
Taylor Vinson, Office of Chief Counsel,
NHTSA (202) 366-5263.
SUPPLEMENTARY INFORMATION: Standard
No. 108 was amended on December 10,
1992 to add Paragraph S5.7 Conspicuity
systems, and to redesignate as S5.8
Replacement Equipment, S5.8.1, and
S5.8.2, the existing paragraphs S5.7
Replacement Equipment, S5.7.1, and
S5.7.2. (57 FR 58406).

At the time of its redesignation,
paragraph S5.7.2 specified that, unless
otherwise specified in Standard No.
108, ““‘each lamp, reflective device, or
item of associated equipment to which
[the replacement equipment provisions
of] section S5.7.1 applies may be labeled
with the symbol DOT, which shall
constitute a certification that it
conforms to applicable Federal motor
vehicle safety standards.” The internal
reference to S5.7.1 should have been
changed to S5.8.1 with the
redesignations, but it was not.

A subsequent amendment to Standard
No. 108 on March 3, 1993, redesignated

S5.8.2 as S5.8.10, also without revising
the now-erroneous internal reference to
S5.7.1 (58 FR 12183).

Accordingly, it is necessary for
NHTSA to correct its oversight in the
two previous redesignations by revising
paragraph S5.8.10 to change its internal
reference to S5.7.1 to S5.8.1. Because
this is a technical amendment, prior
notice and comment upon it are not
required, and the amendment will
become effective upon publication.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles.

In consideration of the foregoing, 49
CFR part 571 is amended as follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

§571.108 [Amended]

2.1n §571.108, paragraph S5.8.10 is
revised to read as set forth below:

§571.108 Standard No. 108; Lamps,
reflective devices, and associated
equipment.

* * * * *

S5.8.10 Unless otherwise specified
in this standard, each lamp, reflective
device, or item of associated equipment
to which paragraph S5.8.1 applies may
be labeled with the symbol DOT, which
shall constitute a certification that it
conforms to applicable Federal motor
vehicle safety standards.

Issued on July 24, 1997.
L. Robert Shelton,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 97-20093 Filed 7-30-97; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF TRANSPORTATION
Federal Transit Administration
49 CFR Part 661

Buy America; Rolling Stock, Technical
Amendment

AGENCY: Federal Transit Administration,
DOT.

ACTION: Technical amendment.

SUMMARY: This technical amendment
restores appendices to §661.11 of the
agency’s Buy America regulation, which
governs procurements of rolling stock.
These appendices were inadvertently
deleted during a recent revision of the
rule.

EFFECTIVE DATE: July 31, 1997.

FOR FURTHER INFORMATION CONTACT: Rita
Daguillard, Office of the Chief Counsel,
202-366-1936.

SUPPLEMENTARY INFORMATION: The
Federal Transit Administration’s (FTA)
Buy America regulation, 49 CFR part
661, implements the domestic
preference provisions of 49 U.S.C.
5323(j). Under these provisions, all iron,
steel, and manufactured products
procured with FTA funds must be of
U.S. origin. Section 661.11 of the
regulation governs procurements of
rolling stock.

During a recent revision of the
regulation (61 FR 6300, February 16,
1996), Appendix A (“‘General Waivers”),
Appendix B (*Typical Components of
Buses”), and Appendix C (“Typical
Components of Rail Rolling Stock”)
were inadvertently deleted. Today’s
technical amendment of the regulation
restores those appendices. For the
reasons set forth above, Title 49,
Chapter VI of the Code of Federal
Regulations is amended as set forth
below:

PART 661—BUY AMERICA
REQUIREMENTS—SURFACE
TRANSPORTATION ASSISTANCE ACT
OF 1982, AS AMENDED

1. The authority citation for part 661
continues to read as follows:

Authority: 49 U.S.C. 5323(j) (formerly sec.
165, Pub. L. 97-424; as amended by sec. 337,
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Pub. L. 100-17 and sec. 1048, Pub. L. 102—
240); 49 CFR 1.51.

2. Section 661.11 is amended by
adding Appendices A, B and C to read
as follows:

§661.11 Rolling stock procurements.

* * * * *

Appendix A to §661.11—General
Waivers

(a) The provisions of §661.11 of this
part do not apply when foreign sourced
spare parts for buses and other rolling
stock (including train control,
communication, and traction power
equipment) whose total cost is 10
percent or less of the overall project
contract cost are being procured as part
of the same contract for the major
capital item.

(b) [Reserved]

Appendix B to §661.11—Typical
Components of Buses

The following is a list of items that
typically would be considered
components of a bus. This list is not all-
inclusive.

Engines, transmissions, front axle
assemblies, rear axle assemblies, drive shaft
assemblies, front suspension assemblies, rear
suspension assemblies, air compressor and
pneumatic systems, generator/alternator and
electrical systems, steering system
assemblies, front and rear air brake
assemblies, air conditioning compressor
assemblies, air conditioning evaporator/
condenser assemblies, heating systems.
passenger seats, driver’s seat assemblies,
window assemblies, entrance and exit door
assemblies, door control systems, destination
sign assemblies, interior lighting assemblies,
front and rear end cap assemblies, front and
rear bumper assemblies, specialty steel
(structural steel tubing, etc.) aluminum
extrusions, aluminum, steel or fiberglass
exterior panels, and interior trim, flooring,
and floor coverings.

Appendix C to §661.11—Typical
Components of Rail Rolling Stock

The following is a list of items that
typically would be considered
components of rail rolling stock. This
list is not all inclusive.

Car shells, main transformer, pantographs,
traction motors, propulsion gear boxes,
interior linings, acceleration and braking
resistors, propulsion controls, low voltage
auxiliary power supplies, air conditioning
equipment, air brake compressors, brake
controls, foundation brake equipment,

articulation assemblies, train control systems,

window assemblies, communication
equipment, lighting, seating, doors, door
actuators, and controls, couplers and draft
gear, trucks, journal bearings, axles,
diagnostic equipment, and third rail pick-up
equipment.

Issued On:July 25, 1997.
Gordon J. Linton,
Administrator.
[FR Doc. 97-20109 Filed 7-30-97; 8:45 am]
BILLING CODE 4910-57-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AD39

Endangered and Threatened Wildlife
and Plants; Final Rule for 13 Plant
Taxa From the Northern Channel
Islands, California

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) determines
endangered status for Arabis hoffmannii
(Hoffmann’s rock-cress), Arctostaphylos
confertiflora (Santa Rosa Island
manzanita), Berberis pinnata ssp.
insularis (island barberry), Castilleja
mollis (soft-leaved paintbrush), Galium
buxifolium (island bedstraw), Gilia
tenuiflora ssp. hoffmannii (Hoffmann’s
slender-flowered gilia), Malacothamnus
fasciculatus ssp. nesioticus (Santa Cruz
Island bushmallow), Malacothrix
indecora (Santa Cruz Island
malacothrix), Malacothrix squalida
(island malacothrix), Phacelia insularis
ssp. insularis (island phacelia), and
Thysanocarpus conchuliferus (Santa
Cruz Island fringepod) and threatened
status for Dudleya nesiotica (Santa Cruz
Island dudleya) and Helianthemum
greenei (island rush-rose) pursuant to
the Endangered Species Act of 1973, as
amended (Act). The 13 plant taxa from
the northern Channel Islands, California
and their habitats have been variously
affected or are currently threatened by
one or more of the following: soil loss;
habitat alteration by mammals alien to
the Channel Islands (pigs, goats, sheep,
donkeys, cattle, deer, elk, bison); direct
predation by these same alien mammals;
habitat alteration by native seabirds;
habitat alteration due to vehicular
traffic; overcollection for scientific or
recreational purposes; competition with
alien plant taxa; reduced genetic
viability; depressed reproductive vigor;
and the chance of random extinction
resulting from small numbers of
individuals and populations. A notice of
withdrawal of the proposal to list
Dudleya blochmaniae ssp. insularis
(Santa Rosa Island dudleya), Dudleya
sp. nov. “East Point” (munchkin
dudleya), and Heuchera maxima (Island

alum-root) which were proposed (July
25, 1995, 60 FR 37993) for listing along
with the 13 taxa considered in this rule,
is published concurrently with this final
rule.

DATES: This rule becomes effective
September 2, 1997.

ADDRESSES: The complete file for this
rule is available for inspection by
appointment during normal business
hours at the Ventura Field Office, U.S.
Fish and Wildlife Service, 2493 Portola
Road, Suite B, Ventura, California
93003.

FOR FURTHER INFORMATION CONTACT: Tim
Thomas or Connie Rutherford,
Botanists, Ventura Field Office (see
ADDRESSES section) (telephone number
805/644-1766; facsimile 805/644-3958).

SUPPLEMENTARY INFORMATION:
Background

Arabis hoffmannii (Hoffmann’s rock-
cress), Arctostaphylos confertiflora
(Santa Rosa Island manzanita), Berberis
pinnata ssp. insularis (island barberry),
Castilleja mollis (soft-leaved
paintbrush), Dudleya nesiotica (Santa
Cruz Island dudleya), Galium
buxifolium (island bedstraw), Gilia
tenuiflora ssp. hoffmannii (Hoffmann’s
slender-flowered gilia), Helianthemum
greenei (island rush-rose),
Malacothamnus fasciculatus ssp.
nesioticus (Santa Cruz Island
bushmallow), Malacothrix indecora
(island malacothrix), Malacothrix
squalida (Santa Cruz Island
malacothrix), Phacelia insularis ssp.
insularis (island phacelia), and
Thysanocarpus conchuliferus (Santa
Cruz Island fringepod) are California
Channel Island endemics. The only
species in this group that is not
restricted to the four northern islands
(Anacapa, Santa Cruz, Santa Rosa, and
San Miguel) is the island rush-rose, with
one population known from Santa
Catalina Island.

Located offshore and south of Santa
Barbara County, the four northern
islands are the highest points on a 130
kilometer (km) (80 mile (mi)) long
seamount (Dibblee 1982). They are
included within the boundaries of the
Channel Islands National Park (CINP).
Anacapa Island is the smallest of the
four northern islands and includes three
smaller islands referred to as East,
Middle, and West Anacapa, that total
2.9 square (sq) km (1.1 sq mi); it is the
closest island to the mainland at a
distance of 20 km (13 mi). East and
Middle Anacapa islands are flat-topped,
wave-cut terraces largely surrounded by
steep cliffs. West Anacapa is the highest
of the three, reaching 283 meters (m)
(930 feet (ft)) above sea level. Santa Cruz
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Island is the largest of the California
Channel Islands at 249 sg km (96 sq mi)
with the highest point being 753 m
(2,470 ft) above sea level. Santa Rosa
Island is 217 sq km (84 sq mi) in area
and 475 m (1,560 ft) at its highest point.
San Miguel Island, the westernmost of
the northern group, is 37 sq km (14 sq
mi) in area and 253 m (830 ft) in height.
Santa Catalina Island, on which one
population of Helianthemum greenei
occurs, lies about 113 km (70 mi) to the
southeast of the northern island group;
itis 194 sq km (75 sq mi) in area and

its highest elevation is 648 m (2,125 ft)
(Power 1980).

The northern Channel Islands are
managed primarily by Federal agencies.
Anacapa Island is managed by the
National Park Service (NPS) with an
inholding for the U.S. Coast Guard
lighthouse. The western 90 percent of
Santa Cruz Island is privately owned
and managed by The Nature
Conservancy (TNC). The remaining 10
percent of the island is Federal land
managed by the NPS. Santa Rosa Island
is managed by the NPS. San Miguel
Island is under the jurisdiction of the
U.S. Department of the Navy (Navy), but
the NPS has operational jurisdiction
through a Memorandum of Agreement.
Except for the City of Avalon, Santa
Catalina Island is privately owned and
managed by the Catalina Island
Conservancy.

Anacapa was set aside (with Santa
Barbara Island to the south) as a
National Monument in 1938. In 1980,
the U.S. Congress abolished the
National Monument and incorporated
its lands, waters and interests into
National Park status, adding Santa Cruz
Island and Santa Rosa Island (at that
time privately owned) within the
boundaries. The NPS acquisition of
Santa Rosa Island in 1986 was
accomplished by outright fee purchase
from the Vail and Vickers Ranching
Company. A cattle ranching operation
and a subleased commercial deer and
elk hunting operation on Santa Rosa
Island are operating under 5-year
renewable special use permits,
renewable until the year 2011.

TNC acquired an easement for 4,800
hectares (ha) (12,000 acres (ac)) of Santa
Cruz Island in 1978 and took ownership
of nine-tenths of the island in 1987.
TNC’s general goals for preserve
management include the preservation,
protection, restoration, and
understanding of the natural resources
(Rob Klinger, TNC, Santa Cruz Island,
pers. comm. 1994). Although a specific
management plan for the Santa Cruz
Island Preserve has not been developed,
TNC has developed a strategic direction
that will focus on managing feral pigs

(Sus scrofa), fennel (Foeniculum
vulgare), and fire. These activities
include long-term monitoring of specific
plant communities and rare plant
populations; trial programs in feral pig
removal, herbicide treatment of alien
plant species, controlled burns in
grassland and island pine communities;
and research on specific species and the
response of plant communities to
removal of non-native mammals. A 5-
year trial feral pig removal program was
successful in removing all but a few pigs
from a 2,400-ha (6,000-ac) exclosure on
the south side of the island. The number
of pigs fluctuates depending on
precipitation and acorn crop. TNC also
took immediate steps to remove cattle
(Bos taurus) and sheep (Ovis
domesticus) upon acquiring the
property, but has been unable to manage
the rapid spread of the alien plant,
fennel, that resulted from the release of
grazing pressure. TNC is exploring
options for implementing island-wide
feral pig removal and other management
activities; these options may include
developing an agreement with NPS for
that agency to manage the island. Pig
numbers are increasing on Santa Cruz
Island (E. Painter in litt. 1997).
Subsequent to the relocation by
missionaries of the native Chumash
Indian populations from the islands to
the mainland by 1814 (Hobbs 1983),
land use practices on the islands
focused on the introduction of a variety
of livestock including sheep, goats
(Capra hircus), cattle, pigs, burros
(Equus asinus), and horses (E. caballus).
Other alien mammal species were also
introduced, including deer (Odocoilius
hemionus), elk (Cervus canadensis
roosevelti), bison (Bison bison), rabbits
(Oryctolagus cuniculus), wild turkey
(Melegris gallopavo), California quail
(Callipepla californica), and chukar
(Alectoris chuckar) for ranching and
hunting purposes (Hochberg et al.
1980a, Minnich 1980, Jones et al. 1989).
The introduction of alien herbivores
to the islands has had catastrophic
effects on island vegetation. Pigs had
been released on Santa Cruz Island by
1854 (Hobbs 1983). Records for Santa
Cruz Island indicate that sheep had
been introduced in the early 1830’s; by
1875, sheep stocking was around 50,000
head (Hobbs 1983). In 1890, perhaps as
many as 100,000 sheep grazed on Santa
Cruz Island (Hochberg et al. 1980a).
Droughts, exacerbated by overgrazing,
occurred in 1864, 1870-72, 1877, 1893—
1904, 1923-24, 1935, 1946-48, 1964,
(Dunkle 1950, Johnson 1980) and most
recently 1986-91 (Halvorson 1993).
These episodes resulted in losses of
livestock and other herbivores due to
starvation (Johnson 1980, Sauer 1988).

Manipulation of the vegetation by over
150 years of intensive grazing and
browsing has resulted in the
replacement of native plant
communities with non-native grasslands
(Minnich 1980, Hobbs 1983).

Several alien weedy plants have
invaded the disturbed habitats of the
islands. One of the most obvious
problem species is fennel on Santa Cruz
Island. Fennel and other aggressive non-
native weed species displace native
species and further threaten the
ecological integrity of the island
ecosystems (Smith 1989, Simberloff
1990). Research methods and results to
date for the control of fennel were the
topics of several presentations at the
fourth Channel Islands symposium
(Brenton and Klinger 1994, Dash and
Gliessman 1994, Gliessman 1994).

Some progress has been made toward
eliminating alien animals from the
islands. TNC has eliminated the cattle
and sheep from the western portion of
Santa Cruz Island, and continues to
prevent sheep from invading from the
eastern portion of the island (Kelley
1997). The NPS purchased the east end
of the Santa Cruz Island in February
1997 and initiated a sheep control
program. The NPS has removed all the
pigs from Santa Rosa Island. A program
to control goats and pigs is being
implemented on western Santa Catalina
Island. However, no action has been
taken to eliminate deer and elk from
Santa Rosa Island, or pigs from the
majority of Santa Cruz Island, or bison
which have been introduced to Santa
Catalina Island.

The floristics of the islands are
composed of elements that have a
variety of origins, and include relict
populations of formerly wider-ranging
species such as the endemic island
ironwoods (Lyonothamnus floribundus)
and disjunct species such as the Torrey
pine (Pinus torreyana). Such species
typically occur in canyons and on
slopes with more moderate
environments than those that prevail in
surrounding areas. Island endemics,
including all of the species in this final
rule, have been discussed by Raven
(1967), Philbrick (1980), and Wallace
(1985). Fifty-four island endemic plant
species are known from the northern
Channel Islands; 15 species are single
island endemics (Halvorson et al. 1987).
Some of the most striking examples of
extinction have occurred from islands
around the world; from the Channel
Islands, notable extinctions include the
Santa Barbara Island song sparrow
(Melospiza melodia cooperi) and Santa
Cruz Island monkeyflower (Mimulus
brandegei). Nine plant species have
been extirpated from various islands
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within the northern island group: three
from Santa Cruz (Malacothrix incana,
Mimulus brandegei, and Sibara filifolia),
two from Santa Rosa (Berberis pinnata
ssp. insularis, and Helianthemum
greenei), and four from San Miguel
(Grindelia latifolia, Ceanothus
megacarpus ssp. insularis, Rhamnus
pirifolia, and Ericameria ericoides)
(Philbrick 1980, Halvorson et al. 1987,
Clark et al. 1990).

The main habitat types on the islands
include coastal dune, coastal bluff,
coastal sage scrub, grasslands, chaparral,
oak and ironwood woodlands, riparian
woodlands, and conifer forest; various
subdivisions of these types have been
described by Dunkle (1950), Philbrick
and Haller (1977), Minnich (1980), Clark
et al. (1990), and Coonan et al. (1996).
Coastal beach and associated dune
habitats occur in the windiest sandy
locations on the three westernmost
islands. These coastal habitats appear to
be relatively undisturbed compared to
mainland sites where development and
recreation have largely eliminated them.
Coastal bluff habitat has provided a
refugium for many plants from grazing
by non-native animals (Minnich 1980,
Halvorson et al. 1992).

The upland habitats were formerly
mostly shrub-dominated and included
coastal sage scrub and chaparral
habitats. Historic reports indicate that
these brushlands were impenetrable
(Hochberg et al. 1980a). Historical
photographs reveal a significant loss of
woody vegetation from the islands
during the last 100 years (Hobbs 1980,
Minnich 1980). Coastal sage habitat is
composed of soft-leaved, soft-stemmed
plants that are easily broken by
trampling and palatable to both
browsers and grazers. The original
coastal sage scrub habitat has been
reduced by overgrazing to the extent
that it persists only in locations
inaccessible to grazing and browsing
animals, such as bluffs and marginal
habitat in patches of cactus (Minnich
1980, Hobbs 1983, Painter in litt. 1997).
Coastal sage scrub habitat has increased
in importance on Anacapa and San
Miguel Islands where grazing has been
removed (Johnson 1980).

The structure of the remnant
chaparral habitats has also been
modified by grazing and browsing, such

that shrubs form arborescent (treelike)
shapes or extremely low, prostrate
forms. Continued browsing by deer and
elk on Santa Rosa Island has created an
open ‘skeleton’ community reticulated
by game trails that provide access to
nearly 100 percent of the habitat
(Hochberg et al. 1980a; Tim Thomas,
U.S. Fish and Wildlife Service
(USFWS), pers. obs., 1993).

Grasslands are largely composed of
non-native annual species and have
greatly expanded at the expense of most
other habitat types (Hobbs 1983, Cole
and Liu 1994). The pre-grazing
importance of cactus in the island
communities will never be known.
Overgrazing has resulted in the spread
of cactus to areas denuded by livestock.
Overgrazing on Santa Cruz Island
facilitated the spread of cactus to the
point that over 40 percent of the
rangeland was rendered useless
(Hochberg et al. 1980a). Cactus habitats
on Santa Cruz and Santa Rosa Islands
have been dramatically reduced to
improve cattle operations by the
introduction of biological controls
(Hochberg et al. 1980a).

Island woodlands are dominated by
unique endemic species and have also
been heavily affected by grazing,
browsing, and rooting animals seeking
summer shelter and food (Clark et al.
1990, Halvorson 1993). Riparian
woodlands are heavily modified
physically and structurally, and in some
areas they have been completely
eliminated (Hochberg et al. 1980a,
Minnich 1980). Normally, a canyon
with year-round water will have well-
developed riparian vegetation that
includes willows (Salix spp.),
sycamores (Platanus racemosa),
cottonwoods (Populus spp.) and oaks
(Quercus spp.). This vegetation would
typically support a rich diversity of
organisms, especially neo-tropical
migratory bird species, but years of
overutilization by introduced mammals
have considerably reduced this formerly
resource-rich habitat.

The bishop pine forests that are
protected from grazing have well-
developed foliar cover and pine
reproduction (Hobbs 1978). In contrast,
Clark et al. (1990) reported that bishop
pine forests that are subjected to grazing
lack the protective nutrient layer of

ground litter and exhibit no
reproduction.

Pigs, cattle, deer, elk, goats, sheep,
and bison continue to threaten and
further degrade whole ecosystems on
the islands (Sauer 1988, Halvorson
1993). Many of the taxa in this rule
survive only in areas that are
inaccessible to the alien ungulates and
then only on sites that are marginally
suitable making their persistence
tenuous (Painter in litt. 1997).

Discussion of the Taxa Included in This
Rule

The current and historic distribution
of the taxa included in this rule are
shown in Table 1. Seven of these taxa
are known only from one island,
although two of these have been
extirpated from other islands on which
they occurred historically. The
remaining six taxa currently occur on
only two islands, although two of these
six have been extirpated from a third
island from which they were known
historically. All but 3 of the 13 taxa are
known from five or fewer populations.

Arabis hoffmannii (Hoffmann’s rock-
cress) was described by Philip
Alexander Munz as Arabis maxima var.
hoffmannii in 1932 based on specimens
collected by Ralph Hoffmann at the ““sea
cliffs east of Dick’s Harbor,”” now known
as Platts Harbor, on Santa Cruz Island in
1932 (Rollins 1936). T.S. Brandegee had
collected this rock-cress as early as 1888
from an unspecified location on Santa
Cruz Island. In 1936, Reed Clark Rollins
elevated the taxon to species status by
publishing the name Arabis hoffmannii.
This nomenclature was retained in the
most recent treatment of the genus
(Rollins 1993).

Arabis hoffmannii is a slender,
herbaceous, monocarpic (flowering once
then dying) perennial in the mustard
(Brassicaceae) family. The one to several
stems reach 0.6 m (2.0 ft) high, and have
slightly toothed basal leaves. The white
to lavender flowers, comprised of four
petals 1 centimeter (cm) (0.4 inch (in))
long, are found at the tips of the stems.
The slightly curved fruits are borne on
long stalks (siliques). The only other
rock-cress that occurs on the islands,
Arabis glabra var. glabra, is a taller
plant with cream-colored flowers.

TABLE 1
Distribution
Scientific name Growth form l\(l)urnlt;zi;)gfs
pop mA WA CR RO M CA
Arabis hoffmannii ...........ccc.cccoeuevevuneenn. Perennial ................. 4 h X X
Arctostaphylos confertiflora .......... Shrub .............. <10 X
Berberis pinnata ssp. insularis ............ Shrub or vine .......... 3 h X h
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TABLE 1—Continued

Distribution
Scientific name Growth form Numlber of
populations mA WA CR RO M CA
Castillefa MOIliS ............cccoveeicieinincne Perennial 2 X h
Dudleya nesiotica .... Succulent ... 1 X
Galium buxifolium ...........cc.cccee.... Sub-shrub .. 10 X X
Gilia tenuiflora ssp. hoffmannii ..... Annual ........ 3 X
Helianthemum greenei ......................... Sub-shrub .. 14 X h X
Malacothamnus  fasciculatus ~ ssp. | Shrub .........c...c........ 2 X
nesioticus.
Malacothrix indecora ................ccccoeeue 2 X X h
Malacothrix squalida ..................... 3) X X X
Phacelia insularis ssp. insularis .... 1(5) X X
Thysanocarpus conchuliferus .............. (8) X

NoTe.—Growth form, estimated number of populations within the past five or ten (in parentheses) years, and distribution (x) of the thirteen
plant taxa; mA=middle Anacapa, wA=west Anacapa, CR=Santa Cruz, RO=Santa Rosa, MI=San Miguel, CA=Santa Catalina, h=historic distribu-

tion.

Since Brandegee’s collection was
made in 1888, few collections of Arabis
hoffmannii have been made. On Santa
Cruz Island, Moran made a collection
from the *“‘Central Valley” in 1950, and
McPherson collected the plant near
Centinela Grade, possibly the same
location, in 1967 (Steve Junak, pers.
comm. 1993). It was not until 1985 that
Steve Junak relocated a population at
this location (Schuyler 1986). For many
decades, Hoffmann’s original collection
site, near Platts Harbor on Santa Cruz
Island, was in ‘“‘an area of intense feral
animal (sheep) disturbance,” and no
plants could be found (Hochberg et al.
1980a). In fact, in 1983, the Service
published in the Federal Register (48
FR 53640) a notice of review that
considered this species to be extinct.
However, surveys conducted by TNC in
1985 were successful in relocating the
plant near Platts Harbor (Schuyler
1986).

According to Moran’s field notes, he
collected Arabis hoffmannii from
Anacapa Island in 1941 *‘on the slopes
above Frenchy’s Cove” (S. Junak, pers.
comm. 1993). However, no specimens
from this collection have been found in
herbaria with known collections of
island species, and recent surveys have
failed to relocate the plant on Anacapa
Island (S. Junak, pers. comm. 1993).
Hoffmann reported the plant from “the
bank above Water Canyon’ on Santa
Rosa Island in 1930, but numerous
recent surveys have failed to locate any
plants from that location (S. Junak, pers.
comm. 1993). In 1996, a new population
of the plant was discovered near the
mouth of Lobo Canyon on Santa Rosa
Island (McEachern 1996, Wilken 1996).
The population consists of eight plants,
three of which were flowering and the
remaining five were vegetative rosettes.
The plants are located on a rocky shelf
overhanging the canyon, and are

associated with giant coreopsis
(Coreopsis gigantea), Greene’s dudleya
(Dudleya greenei), Indian pink (Silene
laciniata), and non-native grasses. The
canyon bottom below the shelf is
heavily grazed and trampled by deer,
cattle, and elk.

In addition to the lone population on
Santa Rosa Island, Arabis hoffmannii is
also currently known from three small
populations that collectively cover less
than 0.4 hectare (1 acre) on Santa Cruz
Island. One of these three populations,
near Platts Harbor is located on rocky
volcanic cliffs along a north-facing
canyon on lands owned by TNC.
Because of inaccessibility, and the loose
structure of the volcanic rock, the cliff
site has not been thoroughly surveyed.
Only a few dozen plants have been
directly observed, but the cliffs may
support additional individuals. A
second population, near Centinela
Grade, is growing on Santa Cruz Island
volcanics and is associated with giant
coreopsis (Coreopsis gigantea), Santa
Cruz Island buckwheat (Eriogonum
arborescens), and coastal prickly pear
(Opuntia littoralis), on lands owned and
managed by TNC. When Junak relocated
this population, approximately 30
individuals were seen. TNC has
monitored this population since 1990,
with fewer than 30 plants observed each
year (Klinger 1994a). The third
population on Santa Cruz Island was
located in 1995 near Stanton Ranch, and
consists of 16 plants as of 1996 (Wilken
1996).

Recent research by Wilken (1996) on
reproductive strategies of Arabis
hoffmannii shows that individual plants
in cultivation may reproduce within 2
years following establishment, with
some plants surviving for at least 5
years. Individual rosettes are
monocarpic, but some plants have more
than one rosette. Arabis hoffmannii

does not appear to be dependent upon
pollinators for seed set, and individual
plants may produce as many as 3,000 to
4,000 seed. However, the small sizes of
natural populations indicate that
establishment success of new plants is
low. Monitoring results at two sites on
Santa Cruz Island (Centinela and
Stanton) suggest poor establishment
success because of a lack of favorable
seed germination sites, a high rate of
seedling mortality, or a combination of
both factors (Wilken 1996). At these two
sites, surviving plants tend to be found
in the shade of shrubs where there is a
low cover of annual species, suggesting
that Arabis hoffmannii cannot tolerate
competition with a high cover of annual
species. Fewer than 100 plants in total
were present in the three studied
populations (Wilken 1996).

The major threats to Arabis
hoffmannii are loss of soil, habitat
degradation, trampling of potential seed
germination sites by non-native
ungulates, predation resulting from feral
pig rooting, and competition with
annual plants.

Arctostaphylos confertiflora (Santa
Rosa Island manzanita) was described
by Eastwood in 1934 from a collection
made by Hoffmann 4 years earlier “in a
sheltered dell south of Black Mountain”
on Santa Rosa Island (Eastwood 1934).
Munz (1958) published the new
combination Arctostaphylos subcordata
var. confertiflora. However, in
subsequent treatments of the genus
Wells (1968, 1993) has continued to use
the original taxonomy.

Arctostaphylos confertiflora is a
perennial shrub in the heath (Ericaceae)
family that grows 0.1 t0o 2.0 m (4 in to
6.5 ft) high (Wells 1993). The plant has
smooth, dark red-purple bark, densely
hairy branchlets, bracts, and pedicels,
and light green, round-ovate leaves. The
flowers are borne in numerous dense
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panicles that mature into flattened
reddish-brown fruits (McMinn 1951).
The only other manzanita that occurs on
Santa Rosa Island, Arctostaphylos.
tomentosa, forms a fire-resistant burl at
the base of the stems. Arctostaphylos
confertiflora is not burl-forming and is
considered an obligate seeder, requiring
fire for regeneration. It occurs in
prostrate and upright forms, the former
most likely due to climatic and
herbivorous influences (McMinn 1951).

Arctostaphylos confertiflora is known
only from two areas on Santa Rosa
Island. All but a few plants occur in the
northeast portion of the island near, and
east of, Black Mountain. Individual
plants have been observed at scattered
sites from upper Lobo Canyon east to
the Torrey pine groves along Beechen’s
Bay, a distance of about 5 km (3 mi).
Junak estimated that total habitat for the
plant comprises only a few acres (S.
Junak, pers. comm. 1994); Clark et al.
(1990) noted that it occurs in low
numbers. During 1994 surveys, three
small patches were mapped within the
Torrey pine groves, two in canyons on
the north side of Black Mountain, and
one plant near South Point (Rindlaub
1995). Additional surveys of potential
habitat were begun in 1996 by United
States Geological Survey Biological
Resources Division (BRD) staff, but to
date, few shrubs have been found
(McEachern 1996). Observed shrubs
have had recent twig growth browsed
off by deer, and no seedlings or young
plants have been observed. Ungulates
have access to more than 90 percent of
the plants (McEachern 1996). Fewer
than 400 plants are estimated to occur,
all restricted to nearly vertical canyon
walls in eight populations in the Black
Mountain vicinity (McEachern and
Wilken 1996). Despite the steepness of
the slopes, deer and elk are capable of
traveling along trails which provide
access to various portions of the
populations. A few individuals are also
known from Johnson’s Lee on the south
side of the island (Rindlaub 1994).

The plant is found on sedimentary
substrates of Monterey shales and soft
volcanoclastic sediments derived from
San Miguel volcanics (Weaver et al.
1969). Near the southern tip of the
island, a few individuals are scattered
on the slopes above South Point on
sandstone outcrops. The taxon occurs as
a component of mixed chaparral, mixed
woodland, Torrey pine woodland, and
island pine woodland communities.
Researchers observed that elk and deer
bed down in the shade of larger shrubs,
including Arctostaphylos confertiflora,
causing compaction and erosion of soils,
and exposing the roots of the plants
(McEachern and Wilken 1996).

Arctostaphylos confertiflora is
threatened by soil loss, low
reproductive success, and herbivory by
elk and deer that has contributed to
reproductive failure. The seed bank is
either absent or so depleted as a result
of soil loss that a catastrophic fire could
eliminate the species because
recruitment is dependent upon fire
treated seed.

Berberis pinnata ssp. insularis (island
barberry) was described by Munz (Munz
and Roos 1950) based on a specimen
collected by Wolf in 1932 “‘west of
summit of Buena Vista Grade (also
known as Centinela Grade), interior of
Santa Cruz Island.” In 1981, Roof
included this taxon in the genus
Mahonia because the leaves are
compound, in contrast with the simple
leaves of Berberis (Roof 1981). However,
Moran (1982) made the case that this
one character was insufficient to defend
Mahonia as a distinct natural group, and
many subsequent treatments have
included all North American taxa
previously referred to Mahonia as
Berberis. This taxon has been treated as
Berberis pinnata ssp. insularis by Munz
(1974), Smith (1976), and Williams
(1993).

Berberis pinnata ssp. insularis is a
perennial shrub in the barberry family
(Berberidaceae). The plant has
spreading stems that reach 2 to 8 m (5
to 25 ft) high, with large leaves divided
into five to nine glossy green leaflets.
Clusters of yellow flowers at the branch
tips develop into blue berries covered
with a white bloom (waxy coating).
Because new shoots can sprout from
underground rhizomes, many stems
may actually represent one genetic
clone (Hochberg et al. 1980b, California
Native Plant Society (CNPS) 1984,
Williams 1993). Recent research
indicates that, although the plant is
genetically self-compatible, it requires
insect visitation for pollination. Each
flower produces from 2 to 3 seeds, but
in seed germination experiments only 8
out of 40 seedlings survived long
enough to produce secondary leaves
(Wilken 1996). Observations on the one
plant in upper Cafada Christy indicated
that, of over 100 flowers that were in
bud in January 1996, only 7 immature
fruit had developed by May, 1996
(Wilken 1996).

In a letter to Hoffmann in 1932
concerning Berberis pinnata ssp.
insularis, Munz remarked that,
“Brandegee says of B. pinnata, that it is
“‘common’ on S.C. [Santa Cruz]” (S.
Junak, in litt. 1994). Berberis pinnata
ssp. insularis is currently known from
three small populations in moist,
shaded canyons on Santa Cruz Island.
Hoffmann found several individuals “in

Elder canyon that runs from west into
Cafada de la Casa” on Santa Rosa Island
in 1930 (California Natural Diversity
Data Base (CNDDB) 1993). No plants
have been found on Santa Rosa Island
since that time despite surveys by staff
from the Service, NPS, BRD, and Santa
Barbara Botanic Garden between 1993
and 1996. Dunkle collected Berberis
pinnata ssp. insularis on West Anacapa
Island in 1940, but the plant was not
found there again until 1980, when one
clone was found in Summit Canyon
associated with chaparral species,
including poison oak (Toxicodendron
diversilobum), monkeyflower (Mimulus
aurantiacus), coyote bush (Baccharis
sp.), goldenbush (Hazardia detonsus),
island alum-root (Heuchera maxima)
and wild cucumber (Marah
macrocarpus). In 1994, Junak,
Halvorson, and Chaney visited this site
and found that the clone had died
(Chaney 1994), and the plant is
therefore believed to be extirpated from
Anacapa Island.

The three known populations of
Berberis pinnata ssp. insularis occur on
Santa Cruz Island. One population on
the north slope of Diablo Peak
comprises 24 large stems and 75 small
stems (Klinger 1994c); this number of
stems may represent one or several
clonal individuals. In 1979, a second
population near Campo Raton (Cafiada
Cristy) was estimated to be fewer than
10 individuals, but in 1985, only one
plant was seen (CNDDB 1994). Habitat
for the plant was systematically
searched recently in the Campo Raton
area and two individuals were located.
Both plants were in danger of uprooting
from erosion and only one plant
flowered but it did not set fruit (Wilken
in litt. 1997). The size of the third
known population, at Hazard’s Canyon,
has not been determined due to
inaccessibility, but Schuyler estimated
that there were between one and seven
plants at this location (Wilken 1996).

Berberis pinnata ssp. insularis is
threatened by soil loss and habitat
alteration caused by feral pig rooting.
Although ex-situ clones have been
established from vegetative cuttings,
populations in the field show no signs
of successful sexual reproduction.

Castilleja mollis (soft-leaved
paintbrush) was described by Pennell as
Castilleja mollis in 1947, based on
material collected on Santa Rosa Island
in 1939 (Ingram 1990, Heckard et al.
1991). Hoover (1970) and Munz and
Keck (1973) included plants of coastal
sand dunes of San Luis Obispo County
in the description of this taxon.
However, the taxon is now considered
to be endemic to Santa Rosa Island
(Ingram 1990, Heckard et al. 1991).
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Castilleja mollis is a partially parasitic
perennial herb in the figwort
(Scrophulariaceae) family. The most
likely host in this case is goldenbush
(Isocoma menziesii var. sedoides)
(Painter 1995, Wetherwax 1995). The
plant has semi-prostrate branches that
reach 40 cm (16 in) in length, with
bracts and upper leaves that are grayish,
fleshy, broad and rounded and crowded
at the apex, and the bract and calyx are
yellow to yellowish green above
(Heckard et al. 1991). Ingram (1990)
identified several morphological
differences between Castilleja mollis
and the similar Castilleja affinis,
including the indument (covering) of
distinctive branched hairs and rounded
stem leaves in the former taxon.
Observations by Rindlaub (1994) and
NPS staff (NPS 1996) indicate that
individuals at higher elevations at one
site (Carrington Point) may represent
hybrids between Castilleja affinis and
Castilleja mollis.

Two specimens collected from Point
Bennett on San Miguel Island by Elmore
in 1938 are possibly Castilleja mollis
(Wallace 1985; Heckard et al. 1991).
Despite recent searches, the taxon has
not been seen on the San Miguel Island
since then (S. Junak, pers. comm. 1994).
Castilleja mollis is currently known
only from two areas on Santa Rosa
Island, Carrington Point in the northeast
corner of the island, and west of Jaw
Gulch and Orr’s Camp along the north
shore of the island. At Carrington Point,
the plant occurs in stabilized dune
scrub vegetation dominated by
goldenbush (Isocoma menziesii var.
sedoides), lupine (Lupinus albifrons),
and Pacific ryegrass (Leymus pacificus).
At Jaw Gulch, the paintbrush occurs
with alien iceplants (Carpobrotus spp.
and Mesembryanthemum spp.), native
milk-vetch (Astragalus miguelensis),
and alien grasses.

In 1993, the Jaw Gulch population
was estimated to have up to 1,000
individuals covering an area of less than
2 ha (5 ac) (C. Rutherford and T.
Thomas, USFWS, pers. obs. 1993), an
estimate confirmed in recent field
studies (McEachern and Wilken 1996).
During Ingram’s field studies in 1990,
the Carrington Point population
consisted of only 20 individuals (Ingram
1990). The current estimate for the
Carrington population is several
hundred plants (McEachern and Wilken
1996).

In 1994, Rindlaub gathered
abundance and density data for the two
populations: on Carrington Point,
population density averaged 0.9 plants/
sg m, and at Jaw Gulch, population
density averaged 2.0 plants/sq m.
Demographic plots were established in

1995 in both populations. Although
analysis of 1995 and 1996 data is not
complete, initial analysis indicates that
approximately 50 percent of Castilleja
mollis stems were broken, either
through browsing or trampling. Trailing
and deer droppings have been observed
at the Carrington Point population, and
cattle, deer, and elk droppings were
observed at the Jaw Gulch population
between 1994 and 1996 (McEachern
1996). The Jaw Gulch population was
also used as a bedding area for deer
during the fall of 1993 (Dan Richards,
CINP, pers. comm. 1994).

The most severe threat to Castilleja
mollis is deer and elk browsing and
grazing. Other threats to Castilleja
mollis are soil loss, habitat alteration
and herbivory by cattle, deer bedding,
and competition with alien plant taxa.
Castilleja mollis is also known to be
hemi-parasitic, or partially dependent
on a host plant for water and dissolved
substances (Chuang and Heckard 1993).
Therefore, loss of the probable host
plant, goldenbush, through these same
mechanisms also reduces the ability of
Castilleja mollis to reproduce (E.
Painter, in litt. 1997, M. Weatherwax, in
litt. 1995).

Dudleya nesiotica (Santa Cruz Island
dudleya) was described by Moran
(1950b) as Hasseanthus nesioticus based
on a specimen collected from a ““flat
area near edge of sea bluff, Fraser
Point,” on the west end of Santa Cruz
Island in 1950. Three years later, Moran
(1953) transferred the species to the
genus Dudleya, as Dudleya nesiotica.

Dudleya nesiotica is a succulent
perennial in the stonecrop family
(Crassulaceae). The plant has a corm-
like stem with 8 to 16 oblanceolate
leaves in a basal rosette from which
several flowering stems 3 to 10 cm (1.2
to 4.0 in) tall arise. The white five-
petaled flowers and resulting fruits are
erect to ascending. Recent research by
Wilken (1996) indicates that the number
of flowers per plant ranges from 6 to 12.

Dudleya nesiotica is known only from
one population, the type locality at
Fraser Point on the west end of Santa
Cruz Island (Vivrett in litt. 1996). The
population is situated on the lowest
marine terrace in coastal scrub and
grasslands (Junak et al. 1995). The west
end of the population is associated with
sagebrush (Atriplex californica),
iceplant (Mesembryanthemum
nodiflorum), alkali heath (Frankenia
salina), goldfields (Lasthenia
californica), and pickleweed (Salicornia
subterminalis). The east end of the
population is associated with Australian
saltbush (Atriplex semibaccata), brome
(Bromus hordeaceus), goldfields
(Lasthenia californica), purple

needlegrass (Nasella pulchra), and
vulpia (Vulpia myuros).

Since the time the proposed rule was
prepared, more accurate information on
location, extent, and size of populations
has been gathered by Wilken (1996).
Within the general area near Fraser
Point, where a total of 13 ha (32 ac) are
occupied by the plant, four sites of high
densities were sampled. From 1994 to
1996, estimates of absolute population
size ranged from 30,000 to 60,000 plants
(Wilken in litt. 1997) which is a
substantial increase in the numbers
believed to exist during the preparation
of the proposed rule.

The Nature Conservancy has
calculated density, cover, and height of
plants within 30 randomly selected
plots at this location since 1991. Annual
variation in density has ranged from
16.9 to 29.1 plants/sq m (20.2 to 34.8/
sq yard), annual variation in cover has
ranged from 8.7 to 16.1 percent, and
annual variation in height of rosettes
has ranged from 1.27 to 1.68 cm (0.50
to 0.66 in) (Klinger 1995).

Dudleya nesiotica remains vulnerable
to soil loss, herbivory by feral pigs, and
disturbance by pig rooting. Like many
dudleyas, Dudleya nesiotica is also
vulnerable to collecting for botanical or
horticultural use (Moran 1979).

Galium buxifolium (island bedstraw)
was described by Greene in 1886 based
on specimens collected on Santa Cruz
Island (Ferris 1960). In 1958, Dempster
included the taxon as a variety of
Galium catalinense. Ferris (1960)
suggested that the taxon was
subspecifically distinct from Galium
catalinense. In 1973, Dempster
recognized the taxon as a separate
species based on differences in the
nutlet hairs between it and Galium
catalinense.

Galium buxifolium is a small, stout
woody shrub in the bedstraw
(Rubiaceae) family. The plant grows to
12 decimeters (dm) (4 ft) in height, and
has swollen nodes bearing numerous
leafy branches. The leaves are larger
than those of most other Galium taxa,
and have conspicuous lateral veins with
stout hairs on the lower surface
(Dempster 1973). The relatively broad
leaves and the tiny upward-curved hairs
that cover the fruits are unique
characteristics that distinguish it from
the six other species of Galium that
occur on the islands (Hochberg et al.
1980b).

A putative collection of Galium
buxifolium was made from the “Torrey
Pine grove, Santa Rosa Island,” in 1941
by Moran; apparently this was a
misidentified collection of Galium
nuttallii (York, in litt. 1987). Therefore
no collections of this taxon are known
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from Santa Rosa Island. Galium
buxifolium is currently known from
Santa Cruz and San Miguel Islands
where it occurs on north-facing sea
cliffs. Eight populations occur on TNC
lands on Santa Cruz Island. In 1980,
Hochberg et al. (1980b) noted that two
of these populations had fewer than 50
individuals each, and the remaining
populations had less than six
individuals each. No recent status
information is available for the Santa
Cruz Island populations. Two
populations were located on San Miguel
Island in 1993, one with about 200
individuals, and the other having fewer
than ten plants. Five other historical
collections have been made from the
island, but no plants have been seen at
these other localities for almost 30
years. The plant occurs on “bluffs and
rocky slopes’ (Dempster 1973) in
coastal sage scrub and island pine
forest.

Galium buxifolium is threatened by
soil loss, and habitat alteration and
herbivory from feral pig rooting and
sheep grazing.

Gilia tenuiflora ssp. hoffmannii
(Hoffmann’s slender-flowered Gilia) was
described as Gilia hoffmannii by
Eastwood in 1940 based on collections
made by Hoffmann ““in sandy soil at
East Point” on Santa Rosa Island ten
years earlier (Eastwood 1940). Eastwood
remarked that, although the taxon is
related to Gilia tenuiflora, no variation
of the latter included the leafy stems
and terminal congested inflorescence of
Gilia hoffmannii (Eastwood 1940).
Nevertheless, Jepson (1943) included
the taxon in the description of Gilia
tenuiflora var. tenuiflora in his flora of
California, as did Abrams (1951) in his
flora of the Pacific states. In 1959, Munz
included the varieties of tenuiflora as
subspecies, including ssp. hoffmannii,
as per a 1956 treatment by the Grants
(Munz and Keck 1973). This
nomenclature was used in the latest
treatment of the genus (Day 1993). Of
the four subspecies of Gilia tenuiflora,
the subspecies hoffmannii is the only
one that occurs in southern California.
Two other Gilia species occur on Santa
Rosa Island, but G. tenuiflora ssp.
hoffmannii is distinguished from them
by the presence of arachnoid woolly
pubescence at the base of the stem.

Gilia tenuiflora ssp. hoffmannii is a
small, erect annual herb in the phlox
(Polemoniaceae) family. The central
stem grows 6 to 12 cm (2.4 to 4.7 in) tall,
arising from a rosette of densely hairy,
strap-shaped, short-lobed leaves. The
flowers are purplish and funnel-shaped
below, widening to five pinkish corolla
lobes.

Gilia tenuiflora ssp. hoffmannii
historically has only been collected
from two locations on Santa Rosa
Island. A collection was made by Reid
Moran from the “‘arroyo between Ranch
and Carrington Point” in 1941
(Rutherford and Thomas 1994). In 1994,
Rindlaub located a population of 88
individuals covering 2 sq m that
reasonably corresponds to Moran'’s site
and is grazed by cattle (Rindlaub 1994).
The other historical location is at the
type locality near East Point on Santa
Rosa Island, where it is still found.
Here, it occurs as a component of dune
scrub vegetation with sand verbena
(Abronia maritima), silver beach-weed
(Ambrosia chamissonis), saltgrass
(Distichlis spicata), miniature lupine
(Lupinus bicolor), plantain (Plantago
erecta), and sand-dune bluegrass (Poa
douglasii) (T. Thomas, in litt. 1993). In
1994, this population consisted of about
2,000 plants (Rindlaub 1994). During
1994 surveys, a third population
comprised of three colonies was found
at Skunk Point. This population
comprised approximately 3,000 to 3,500
individuals that had been obviously
grazed by cattle (Rindlaub 1994).

Gilia tenuiflora ssp. hoffmannii is
threatened by soil damage, habitat
alteration and herbivory by cattle, elk
and deer. A sandy service road used by
NPS and ranchers bisects the East Point
population. NPS constructed a fence to
exclude cattle from a portion of the
largest population; however, a
considerable portion of the population
has had increased trampling by cattle
and greater impacts from vehicles as a
result of the fence construction and
continued use of the road.

Helianthemum greenei (Island rush-
rose) was described by Robinson as
Helianthemum greenei in 1895 (Abrams
1951). The type locality was described
as “‘a dry summit near the central part
of the island of Santa Cruz” (Abrams
1951). This nomenclature was retained
in the most recent treatment for the
genus (McClintock 1993).

Helianthemum greenei is a small
shrub in the rock-rose (Cistaceae)
family. The plant grows to 0.5 m (18 in)
tall and has alternate leaves covered
with star-shaped hairs. The reddish,
glandular stalks support yellow-petaled
flowers to 2.5 cm (1 in) wide. The fruit
is a pointed capsule 0.6 cm (0.25 in)
long. A more abundant species found on
the islands, Helianthemum scoparium,
is similar in appearance, but is not
glandular-hairy and has greenish stalks
and smaller fruits (Hochberg 1980b).

McMinn (1951) and later Thorne
(1967) reported seeing Helianthemum
greenei on San Miguel Island, but no
collections exist from that island in

herbaria (Hochberg et al. 1980b, Wallace
n.d.). Two collections of the plant were
made from Santa Rosa Island by Epling
and Erickson and Dunn in the 1930’s
(Wallace 1985), but no collections on
Santa Rosa Island have been made since
that time, despite recent surveys.
Helianthemum greenei was reported
from the northeast side of Black Jack
Mountain on Santa Catalina Island by
Thorne (1967) in 1966. No collections
have been made at this locality but a
population of three individuals was
recently reported from there (Janet
Takara, Catalina Island Conservancy,
pers. comm. 1994). Habitat for the plant
on Santa Catalina Island is being grazed
by goats, mule deer, and bison, and is
being rooted by pigs.

In addition to the one population on
Santa Catalina Island, Helianthemum
greenei is currently known from 14
populations on Santa Cruz Island. The
taxon is found in open, exposed areas in
chaparral, coastal sage scrub, and island
pine forest. In 1980, prior to sheep
removal from TNC lands on Santa Cruz
Island, Hochberg et al. (1980b) found
that, of ten populations, two had several
dozen individuals, and six others has
fewer than six individuals. Hochberg et
al. (1980b) indicated that the plant is
eliminated by intense feral animal
disturbance, and noted that the
population recorded by Abrams and
Wiggins in 1930 at Pelican Bay has not
been relocated. The BRD sponsored
surveys in 1995 and 1996 reported 14
populations, ten of which had nine as
the mean number of plants and four had
populations that ranged from 500 to
1,000 (McEachern and Wilken 1996).
The number of individuals was clearly
related to recent fire history with the ten
sites having few individuals being
unburned, and four populations with a
mean number of 663 having burned in
1994 (McEachern and Wilken 1996).

Helianthemum greenei is vulnerable
to soil damage, altered fire frequencies
and intensities, and rooting by feral
pigs.

Malacothamnus fasciculatus var.
nesioticus (Santa Cruz Island
bushmallow) was described by
Robinson in 1897, as Malvastrum
nesioticum, based on material collected
by Greene in 1886 (Robinson 1897).
This taxon has been placed in several
different genera, as Malacothamnus
nesioticus (Abrams 1910), Sphaeralcea
nesiotica (Jepson 1925), Sphaeralcea
fasciculata var. nesiotica (Jepson 1936),
and Malvastrum fasciculatum var.
nesioticum by McMinn (Kearney 1951).
Kearney (1951) published the
combination Malacothamnus
fasciculatus var. nesioticus. Bates (1993)
did not recognize var. nesioticus as
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being distinct noting that
Malacothamnus fasciculatus is a highly
variable species “with many indistinct
and intergrading local forms.” Of var.
nesioticus, Bates (1993) notes that the
taxon is essentially indistinguishable
from the mainland var. nuttallii.
However, recent studies on the genetics
of Malacothamnus have determined that
var. nesioticus is a distinct variety
(Swenson et al. 1995), and it is
recognized as such in the Flora of Santa

Cruz Island (Junak et al. 1995).
Malacothamnus fasciculatus var.

nesioticus is a small soft-woody shrub
in the mallow (Malvaceae) family. The
plant reaches up to 2 m (6 ft) tall, and
has slender branches covered with star-
shaped hairs. The palmately shaped
leaves are dark green on the upper
surface and gray on the lower surface.
The rose-colored flowers are up to 3.75
cm (1.5 in) broad and scattered along
the ends of the branches (Hochberg et al.
1980b). It is differentiated from the
mainland var. nuttallii by its bicolored
leaves and genetic distinction (Swenson
et al. 1995).

Malacothamnus fasciculatus var.
nesioticus was already rare by the turn
of the century when Greene wrote that
the plant was “‘rare; only two bushes
seen, and these under the protection of
large opuntias; perhaps thus kept from
the sheep’ (Hochberg et al. 1980a).
Malacothanmus fasciculatus var.
nesioticus is currently known from two
small populations on Santa Cruz Island
where it occurs within a coastal sage
scrub community (Wilken 1996). One
population of less than 50 individuals
(10 clones) is located on the west shore
of the island near the historic Christy
Ranch. The second population was
discovered in 1993 in the Central Valley
near the University of California Field
Station. Recent genetic analyses of the
Central Valley population indicated
that, although there are 19 individual
shrubs, they consist of only 3 genotypes
or 3 clones (Swensen et al. 1995).
Malacothamnus fasciculatus var.
nesioticus is threatened by soil loss,

habitat alteration, and feral pig rooting.
Malacothrix indecora (Santa Cruz

Island malacothrix) was described by
Greene (1886) as Malacothrix indecora
based on specimens collected from
“islets close to the northern shore’ of
Santa Cruz Island (Greene 1886). In
1957, Williams published the
combination Malacothrix foliosa var.
indecora (Ferris 1960). Munz (1974)
subsequently synonymized the taxon
with Malacothrix foliosa. However,
Ferris (1960) and others (Smith 1976,
Davis 1980) continued to recognize the
taxon as a separate species with the
name Malacothrix indecora. The latter
nomenclature was retained in the most

recent treatment of the genus (Davis
1993).

Malacothrix indecora is an annual
herb in the aster (Asteraceae) family.
The 20 to 40 cm (8 to 16 in) tall stems
support numerous broadly lobed fleshy
leaves with blunt tips. The greenish
yellow flowers are in hemispheric heads
surrounded by linear bracts (Hochberg
1980b; Scott in Junak et al. 1995). Two
other annual species of Malacothrix
occur on the same islands as
Malacothrix indecora; however, the
achenes (seeds) of Malacothrix similis
are topped with 18 teeth and 1 bristle
and Malacothrix squalida is topped
with irregular teeth and no bristle,
whereas Malacothrix indecora has
neither of these features (Scott in Junak
et al. 1995).

Historical collections of Malacothrix
indecora were made from several
locations on the northeast shore of San
Miguel Island, and on Prince Island off
of the north shore of San Miguel Island
by Greene, and, later, by Hoffmann
(Hochberg et al. 1979; Davis 1987). In
1978, Hochberg et al. (1979) observed
three populations. Halvorson et al.
(1992) reported finding this species at
one location during surveys in 1988 and
1989, but no collections were made to
confirm identification of the taxon. On
Santa Cruz Island, Malacothrix
indecora was collected near Twin
Harbor by Williams in 1939 (Davis
1987), but this population has not been

relocated. )
Malacothrix indecora is currently

known from two populations. Junak
discovered one population in 1980 at
Black Point on the west end of Santa
Cruz Island. Several hundred
individuals were observed at this site by
Junak in 1985 in exposed coastal flats,
where it was associated with Santa Cruz
Island buckwheat (Eriogonum grande
var. rubescens) and iceplant
(Mesembryanthemum nodiflorum)
(CNDDB 1991). On a subsequent trip in
1989, only 50 plants were observed in
the same location (S. Junak, pers. comm.
1994), and fewer than 100 plants in
1996 (Wilken in litt. 1997). The second
population of Malacothrix indecora,
also comprised of fewer than 100 plants,
was discovered on Santa Rosa Island in
1996 at the mouth of Lobo Canyon

(Wilken in litt. 1997).
Malacothrix indecora is threatened by

soil loss, habitat alteration and
herbivory resulting from feral pig
rooting, cattle grazing and trampling,
and seabird activity. Historical habitat
for Malacothrix indecora on San Miguel
Island and Prince Island has been

altered by seabird nesting activity.
Malacothrix squalida (glsland

malacothrix) was described by Greene
in 1886 from specimens collected from

an islet off the northern shore of Santa
Cruz Island (Greene 1886). In 1957,
Williams published the combination
Malacothrix foliosa var. squalida; a year
later, Ferris (1960) published the
combination Malacothrix insularis var.
squalida. In 1959, Munz recognized the
taxon as Malacothrix squalida; however,
14 years later, he synonymized it with
Malacothrix foliosa (Munz 1974). In a
review of insular species of Malacothrix,
Davis (1980) recognized the taxon as
Malacothrix squalida, a treatment he
recently retained (Davis 1993).

Malacothrix squalida is an annual
herb in the aster family. Unlike
Malacothrix indecora, the plant only
reaches 9 cm (3.5 in) tall, and has linear
to widely lanceolate leaves that are
irregularly toothed or lobed. The light
yellow flowers are clustered in
hemispheric heads 12 to 15 millimeters
(mm) (0.5 to 0.6 in) long. Malacothrix
indecora is the only other annual
Malacothrix that occurs on the same
island as Malacothrix squalida;
however, the latter is a much larger
species, and also differs in the achene
characteristics previously mentioned
(Junak et al. 1995).

Malacothrix squalida has been
collected from two locations along the
north shore of Santa Cruz Island; Greene
collected it near Prisoner’s Harbor in
1886, but the species was not seen on
the island again until Philbrick and
Benedict collected it in 1968 near Potato
Harbor where sheep overgrazing is a
major problem (Rutherford and Thomas
1994). On Middle Anacapa Island, the
plant was first collected by Martin Piehl
in 1963, and more recently in 1978 and
1986. The plant was known from several
small colonies atop coastal bluffs on the
east end of the island. Surveys by Junak
and Davis in 1989 failed to find any
individuals, however, this may have
been due to the drought that year (S.
Junak, pers. comm. 1994). Although
Malacothrix squalida has not been seen
in recent years, all historical localities
and potential habitat for the species
have not been inventoried.

All of the historical localities for
Malacothrix squalida are impacted by
soil loss, habitat alteration, sheep
grazing, and feral pig rooting. Any
extant populations are also likely to be
threatened by these factors. Seabird
nesting may have localized impacts to
some populations on Middle Anacapa
Island.

Phacelia insularis ssp. insularis
(island phacelia) was described by
Munz in 1932 based on plants growing
“‘on sand dunes at northeastern part of
Santa
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Rosa Island” (Munz 1932). Jepson
published the new combination
Phacelia curvipes var. insularis in 1943.
After examining specimens from coastal
northern California and determining
their affinity to the island plants,
Howell (1945) re-elevated the taxon to
specific level, separating out the
northern California plants as Phacelia
insularis var. continentis, leaving
Phacelia insularis var. insularis to refer
to the island plants. In 1951, Abrams,
who did not have access to collections
of Phacelia from northern California,
included the taxon in the description of
Phacelia divaricata, a taxon common in
southern California. In 1959, Munz
published the new combination
Phacelia divaricata var. insularis.
Constance agreed with Howell’s
interpretation and has referred to the
taxon as Phacelia insularis var. insularis
(Constance 1979). This nomenclature
was retained in the latest treatment of
the genus (Wilken et al. 1993).

Phacelia insularis ssp. insularis is a
decumbent (reclining), branched annual
of the waterleaf (Hydrophyllaceae)
family. The short-hairy and glandular
stems grow to 1.5 dm (6 in) high from
a basal rosette of leaves. The small
lavender to violet, bell-shaped flowers
are borne in loose cymes. Phacelia
insularis var. insularis can be
distinguished from the other species of
Phacelia on the islands based on the
hastate leaf shape with basal lobes. The
other Phacelia have pinnately divided
or undivided but ovate leaves.

Phacelia insularis ssp. insularis
occurs on Santa Rosa Island and San
Miguel Island. Clifton Smith collected
the species at Carrington Point on Santa
Rosa Island in 1973, where Sarah
Chaney also found the species in 1994.
In subsequent surveys 31 plants were
reported from this site (Rindlaub 1994).
On San Miguel Island, Phacelia
insularis ssp. insularis was collected by
Hoffmann in 1930 and by Munz in 1932.
It was not collected again until 1978,
when four populations were found
(Hochberg et al. 1979). Drost relocated
one of these sites on a bluff above
Cuyler Harbor in 1984 (Halvorson et al.
1992). NPS staff has been watching for
the taxon on San Miguel Island, but it
has not been seen. The population on
Santa Rosa Island is currently the only
known occurrence. Phacelia insularis
ssp. insularis is found within the island
grassland community which is
dominated by alien grasses, including
slender wild oat (Avena barbata), wild
oat (Avena fatua), ripgut (Bromus
diandrus), and soft chess (Bromus
hordeaceus), with scattered native
bunchgrasses, shrubs, and herbs
(Hochberg et al. 1979).

Phacelia insularis ssp. insularis is
threatened by soil damage, competition
with non-native grasses, and habitat
alteration caused by cattle grazing, and
elk and deer browsing.

Thysanocarpus conchuliferus (Santa
Cruz Island fringepod) was described by
Greene in 1886 based on material he
and Brandegee collected where they
found it “common on mossy shelves
and crevices of high rocky summits and
northward slopes’ on Santa Cruz Island
(Greene 1886b). Four decades later,
Jepson published the new combination
Thysanocarpus laciniatus var.
conchuliferus as one of three varieties of
Thysanocarpus laciniatus (Jepson
1925). Later, Abrams (1944) treated the
plant as a species. Munz, however,
considered it to be one of six varieties
of Thysanocarpus laciniatus (Munz and
Keck 1973). In the most recent treatment
of the genus, Rollins treated the plant as
a species (Rollins 1993).

Thysanocarpus conchuliferus is a
small delicate annual herb in the
mustard (Brassicaceae) family. The one
to several branches grow 5 to 12.7 cm
(2 to 5 in) high. The narrow, linearly
lobed leaves alternate along the stems,
which terminate in a raceme of minute
pink to lavender flowers. While all
members of this genus have round,
flattened fruits with wings,
Thysanocarpus conchuliferus is the
only species in the genus with a bowl-
shaped fruit; this taxon is also smaller
in stature than Thysanocarpus
laciniatus, which occurs in the same
habitat (Wilken in litt. 1997).

In 1932, Ralph Hoffmann reported
that Thysanocarpus conchuliferus was
“frequent * * * from the north shore to
the southwest portion of the island”
(Hochberg et al. 1980a). Fourteen
historical locations are known from
herbarium records. In 1980, eight of
these populations were relocated
(Hochberg et al. 1980b). In 1991, plants
were found at six of these locations, but
no plants were found at five other sites
(Klinger 1994b). In 1993, no individuals
were found at any of the 14 reported
locations. Survey reports indicate that,
in addition to abundant rainfall that
may have increased competition from
alien grasses, rooting by feral pigs was
observed at all 14 locations (Klinger
1994b). No verifiable observations of
this species have been made in over 2
years, but all historic locations have not
been revisited (Wilken in litt. 1997).

Thysanocarpus conchuliferus occurs
on rocky outcrops on ridges and canyon
slopes, and is associated with a variety
of herbs, ferns, grasses, dudleya, and
Selaginella (Santa Barbara Botanic
Garden 1994). All of the historical
localities for Thysanocarpus

conchuliferus are impacted by soil loss,
habitat alteration and predation
resulting from feral pig rooting. Any
extant populations are also likely to be
threatened by these factors.

Because all 13 taxa occur only as
small, isolated populations with few
individuals, these plant species are also
more vulnerable to extinction by such
random events as storms, drought, or
landslide. The small populations and
few individuals may also make these
taxa vulnerable to reduced reproductive
vigor.

Previous Federal Action

Federal action on these plants began
as a result of section 12 of the
Endangered Species Act of 1973, which
directed the Secretary of the
Smithsonian Institution to prepare a
report on those plants considered to be
endangered, threatened, or extinct in the
United States. This report, designated as
House Document No. 94-51, was
presented to Congress on January 9,
1975. In that document, Arabis
hoffmannii, Castilleja mollis, Galium
buxifolium, Gilia tenuiflora ssp.
hoffmannii, and Berberis pinnata ssp.
insularis were considered to be
threatened, and Dudleya nesiotica and
Malacothamnus fasciculatus var.
nesiotica (as Malacothamnus
fasciculatus) were considered to be
endangered. The Service published a
notice in the July 1, 1975, Federal
Register (40 FR 27823) of its acceptance
of the report of the Smithsonian
Institution as a petition within the
context of section 4(c)(2) (petition
provisions are now found in section
4(b)(3) of the Act) and its intention
thereby to review the status of the plant
taxa named therein. On June 16, 1976,
the Service published a proposal in the
Federal Register (42 FR 24523) to
determine approximately 1,700 vascular
plant species to be endangered species
pursuant to section 4 of the Act.
Dudleya nesiotica was included in the
June 16, 1976, Federal Register
document.

General comments received in
relation to the 1976 proposal were
summarized in an April 26, 1978,
Federal Register publication (43 FR
17909). The Endangered Species Act
Amendments of 1978 required that all
proposals over 2 years old be
withdrawn. A 1-year grace period was
given to those proposals already more
than 2 years old. In the December 10,
1979, Federal Register (44 FR 70796),
the Service published a notice of
withdrawal of the portion of the June 6,
1976, proposal that had not been made
final, along with four other proposals
that had expired.
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The Service published an updated
notice of review for plants on December
15, 1980 (45 FR 82480). This notice
included Arabis hoffmannii, Berberis
pinnata ssp. insularis, Castilleja mollis,
Dudleya nesiotica, and Malacothamnus
fasciculatus var. nesiotica as category 1
taxa. Category 1 taxa were those for
which the Service had on file
substantial information on biological
vulnerability and threats to support
preparation of listing proposals.
Arctostaphylos confertiflora, Galium
buxifolium, and Gilia tenuiflora ssp.
hoffmannii were included as category 2
taxa. Category 2 taxa were those for
which data in the Service’s possession
indicate listing is possibly appropriate,
but for which substantial data on
biological vulnerability and threats were
not currently known or on file to
support proposed rules. On February 28,
1996, the Service published a notice of
review in the Federal Register (61 FR
7596) that discontinued the designation
of category 2 species as candidates.

On November 28, 1983, the Service
published in the Federal Register a
supplement to the Notice of Review (48
FR 53640), in which Arabis hoffmannii
was listed as a category 1* taxon, the
asterisk indicating that the species was
believed to be extinct. In the same
notice, Castilleja mollis, Dudleya
nesiotica, Gilia tenuiflora ssp.
hoffmannii, Helianthemum greenei,
Berberis pinnata ssp. insularis (as
Mahonia), Malacothamnus fasciculatus,
Phacelia insularis var. insularis, and
Thysanocarpus conchuliferus were
included as Category 2 candidates.

The plant notice was revised again on
September 27, 1985 (50 FR 39526). In
that notice, all taxa maintained their
previous status. On February 21, 1990
(55 FR 6184), the plant notice was again
revised. In this notice, Arabis
hoffmannii was included as a category
1 candidate, as individuals of this taxon
had been rediscovered since the
previous Notice of Review.
Arctostaphylos confertiflora, Castilleja
mollis, Dudleya nesiotica, Galium
buxifolium, Gilia tenuiflora ssp.
hoffmannii, Helianthemum greenei,
Berberis pinnata ssp. insularis,
Malacothamnus fasciculatus, Phacelia
insularis var. insularis, and
Thysanocarpus conchuliferus were
included as category 2 candidates.
Malacothrix indecora was included in
the February 21, 1990, notice for the
first time as a category 2 candidate.

The plant notice was revised on
September 30, 1993 (58 FR 51144). In
this notice, Arabis hoffmannii,
Arctostaphylos confertiflora, Castilleja
mollis, Galium buxifolium, Gilia
tenuiflora ssp. hoffmannii, Berberis

pinnata ssp. insularis, Malacothamnus
fasciculatus var. nesioticus, Malacothrix
indecora, Phacelia insularis var.
insularis, and Thysanocarpus
conchuliferus were included as category
1 candidates. Dudleya nesiotica and
Helianthemum greenei were included as
category 2 candidates; Malacothrix
squalida was included for the first time
as a category 2 candidate.

On July 25, 1995, the Service
published a proposed rule in the
Federal Register (60 FR 37993) to list
Arabis hoffmannii, Arctostaphylos
confertiflora, Berberis pinnata ssp.
insularis, Castilleja mollis, Dudleya
nesiotica, Galium buxifolium, Gilia
tenuiflora ssp. hoffmannii,
Helianthemum greenei, Malacothamnus
fasciculatus var. nesioticus, Malacothrix
indecora, Malacothrix squalida,
Phacelia insularis var. insularis, and
Thysanocarpus conchuliferus as
endangered. Also included in this
proposed rule were Dudleya
blochmaniae ssp. insularis, Dudleya sp.
nov. “‘East Point,” and Heuchera
maxima as endangered. Based upon
new information received since
publishing the proposed rule, the
proposed listing of the latter three taxa
has been withdrawn by the Service as
announced in a separate Federal
Register notice published concurrently
with this final rule.

Section 4(b)(3)(B) of the Act requires
the Secretary to make certain findings
on pending petitions within 12 months
of their receipt. Section 2(b)(1) of the
1982 amendments further requires that
all petitions pending on October 13,
1982, be treated as having been newly
submitted on that date. This was the
case for Arabis hoffmannii, Castilleja
mollis, Dudleya nesiotica, Galium
buxifolium, Gilia tenuiflora ssp.
hoffmannii, Berberis pinnata ssp.
insularis, and Malacothamnus
fasciculatus var. nesioticus because the
1975 Smithsonian report had been
accepted as a petition. On October 13,
1983, the Service found that the
petitioned listing of these species was
warranted, but precluded by other
pending listing actions, in accordance
with section 4(b)(3)(B)(iii) of the Act;
notification of this finding was
published on January 20, 1984 (49 FR
2485). Such a finding requires the
petition to be recycled, pursuant to
section 4(b)(3)(C)(I) of the Act. The
finding was reviewed in October of 1984
through 1993. Publication of the
proposed rule constituted the warranted
finding for these species.

The processing of this final rule
follows the Service’s fiscal year 1997
listing priority guidance published in
the Federal Register on December 5,

1996 (61 FR 64475). The guidance
clarifies the order in which the Service
will process rulemakings following two
related events: (1) the lifting, on April
26, 1996, of the moratorium on final
listings imposed on April 10, 1995
(Public Law 104-6), and (2) the
restoration of significant funding for
listing through the Omnibus Budget
Reconciliation Act passed on April 26,
1996, following severe funding
constraints imposed by a number of
continuing resolutions between
November 1995 and April 1996. The
guidance calls for giving highest priority
to handling emergency situations (Tier
1) and second highest priority (Tier 2)
to resolving the listing status of
outstanding proposed listings. This final
rule falls under Tier 2.

Summary of Comments and
Recommendations

In the July 25, 1995 proposed rule and
associated notifications, all interested
parties were requested to submit factual
reports or information that might
contribute to the development of a final
rule. Appropriate Federal agencies,
State agencies, local governments,
scientific organizations, and other
interested parties were contacted and
requested to comment. Newspaper
notices inviting public comment were
published on August 5, 1995 in the
Santa Barbara News-Press and on
August 11, 1995 in the Los Angeles
Times. The comment period closed on
October 9, 1995. A second comment
period was opened from January 22,
1997 to February 21, 1997 (62 FR 3263)
because of substantive changes in the
status and conservation efforts for the
benefit of several of the taxa in the rule.

In compliance with Service policy on
information standards under the Act (59
FR 34270: July 1, 1994), the Service
solicited the expert opinions of three
appropriate and independent specialists
regarding pertinent scientific or
commercial data and assumptions
relating to the taxonomy, population
status, and supportive biological and
ecological information for the 16
proposed plants. Comments from these
reviewers included corrections to the
range of the species, the acceptance of
the taxonomic determination for one of
the species, and additional information
on populations and status for several of
the species in the rule. These revisions
have been incorporated into this final
rule.

The Service received 15 letters
concerning the proposed rule during the
comment periods, including those of
one State agency and 14 individuals or
groups. Eleven commenters supported
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the listing proposal, one opposed it, and
three were neutral.

The Service has reviewed all of the
written comments received during both
comment periods. Some specific
comments were received pertaining to
the three taxa (Dudleya blochmaniae
ssp. insularis, Dudleya sp. nov. “East
Point,” and Heuchera maxima) being
withdrawn in a separate Federal
Register notice published concurrently
with this rule. These comments were
incorporated into the notice of
withdrawal. General comments received
on all 16 taxa included in the proposed
rule are addressed here. Several
comments dealt with matters of opinion
or legal history that were not relevant to
the listing decision. Several commenters
provided additional information that,
along with other clarifications, has been
incorporated into the “Background’ or
“*Summary of Factors” sections of this
final rule. Opposing and technical
comments on the rule have been
organized into specific issues. These
issues and the Service’s response to
each issue are summarized as follows:

Issue 1: One commenter asserted that
the proposed action would result in a
taking of private property, that the Vail
and Vickers’ rights to graze on Santa
Rosa Island would be compromised, and
that the Service must consider the
economic impact, including the cost of
purchasing the remaining portion of the
25 year lease, if the plants are listed.

Service Response: Santa Rosa Island
has been the property of the United
States Government since its acquisition
in 1986. The National Park and
Recreation Act of 1978, as amended (16
U.S.C. 410ff-1(d)(1)) states that the
owner of a property acquired for a
National Park may retain the right of use
and occupancy of all or a portion of
such property as the owner may elect.
The warranty deed of sale between the
Federal government and Vail and
Vickers specifies a right reserving to the
grantors (Vail) the right of the
residential use and occupancy for a
period of 25 years under the terms and
conditions set forth in Exhibit “A.”” The
reserved premises were defined in
Exhibit “A’ as three rectangular areas,
including the ranch house, totaling 3 ha
(7.6 ac) that shall be used only for non-
commercial residential purposes (NPS
1987). The conditions of 16 U.S.C. 410-
1(d)(2) state that any property to which
a right of use and occupancy was not
reserved by the former owner may be
leased by the Secretary at the request of
the former owner so long as the use of
the property is compatible with the
administration of the park and with the
preservation of the resources therein. No
lease agreement exists between Vail and

Vickers and the NPS, and no grazing
rights were retained by the grantors in
the deed of sale or in any documents or
communications provided to the Service
by the NPS. Grazing has been allowed
through the issuance of discretionary
renewable 5-year Special Use Permits
that are separate and distinct from the
conditions of sale. Uner 16 U.S.C. 410—
1(d)(1), the Secretary was allowed to
tender to the prior owner the amount
equal to the fair market value of that
portion which remains unexpired for
only the lands in the area specified in
the conditions of use and occupancy.
The specified conditions of use and
occupancy will not be affected by this
listing action.

In addition, under section 4(b)(1)(A)
of the Act, a listing determination must
be based solely on the best scientific
and commercial data available about
whether a species meets the Act’s
definition of a threatened or endangered
species. The legislative history of this
provision clearly states the intent of
Congress to “‘ensure” that listing
decisions are “‘based solely on biological
criteria and to prevent non-biological
considerations from affecting such
decisions,” H. R. Rep. No. 97-835, 97th
Cong. 2d Sess. 19 (1982). As further
stated in the legislative history,
“Applying economic criteria®* * *to
any phase of the species listing process
is applying economics to the
determinations made under section 4 of
the Act and is specifically rejected by
the inclusion of the word “solely” in
this legislation,” H. R. Rep. No. 97-835,
97th Cong. 2d Sess. 19 (1982). Because
the Service is precluded from
considering economic impacts in a final
decision on a proposed listing, the
Service has not examined such impacts.

Issue 2: One commenter stated that
the proposed listing action during the
listing moratorium was illegal.

Service Response: The listing
moratorium prohibited the Service from
funding any actions for final listing
determinations. It did not affect the
preparation and publication of proposed
rules. The Service adhered strictly to the
conditions of the moratorium and
ceased related listing activity once the
proposed rule process was finished.

Issue 3: Two commenters stated that
the Service did not give proper credence
to data presented by ranchers, other
land managers, and experts and that the
Service gave more weight to information
provided by California Native Plant
Society volunteers.

Service Response: Starting in 1992,
the Service requested from the public,
in writing and in meetings, information
on the status of the plants and any data
that would assist the Service in making

a determination in this action. All data
provided prior to and during the public
comment periods or in the public
meetings were included in the analysis
to prepare the proposed rule and this
final rule. The Service is not aware of
any field data collected by the California
Native Plant Society.

Issue 4: Two commenters stated that
abrupt termination of livestock grazing
would be extremely harmful to the
ecosystems and plant communities of
Santa Rosa Island, specifically by
increasing the potential for weed
invasion.

Service Response: The Service has
never advocated and is not proposing
the abrupt termination of livestock
grazing on Santa Rosa Island. A
Conservation Strategy Team (Team)
composed of Service, NPS, and BRD
biologists have prepared a Conservation
Strategy for Santa Rosa Island that
recommends a gradual reduction of
cattle and horses, with total removal by
2011, the expiration date of the reserved
right of use and occupancy (Coonan et
al. 1996). Santa Rosa Island has the
smallest proportion of weed species to
native species ratio of any of the
Channel Islands and the NPS has been
actively managing the aggressive
invasive aliens. Santa Rosa Island has
98 non-native plants and Santa Cruz
Island has 170 non-native plants (Junak
1996). The life history and reproductive
characteristics of the weedy species on
Santa Rosa Island are adaptations that
allow them to take advantage of freshly
disturbed sites, such as those that are
created by the current domestic
livestock management on the island.
Surveys conducted by the NPS show
that the weed distribution corresponds
with the areas that have the highest
cattle use. It was the conclusion of the
Team that the removal of the non-native
grazers and browsers (including deer
and elk) from the island would decrease
the amount of open habitat available for
weed invasion and would therefore
result in a decline in weed numbers
(Coonan et al. 1996). An additional
benefit to the island ecosystem from the
reduction and eventual elimination of
grazing and browsing is that shrub
would reoccupy the introduced
grasslands that are artificially
maintained by current grazing practices
(Coonan et al. 1996).

Issue 5: One commenter claimed that
the proposed rule seemed to imply that
all grazing is overgrazing. The
commenter objected to the statement
that “‘the ultimate control on population
sizes for livestock on islands has been
starvation’ and asserted that the rule
characterized cattle grazing as a disease
or predation rather than utilization.
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Service Response: The Service did not
refer to all grazing as overgrazing.
Grazing during drought conditions has
resulted in severe damage to the native
vegetation and could be considered
overgrazing, especially when livestock
starvation has occurred. Such events are
described and documented in the
“Background” section of this rule.

The listing provisions of the Act
provide that a species may be
determined to be endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act. One of the factors is
“Disease or Predation’ and the Service
normally addresses the effects of
herbivory by any animal, including
livestock, in the discussion of this
factor.

Issue 6: One commenter stated that
there was a lack of evidence of the
relationship between grazing and the
plants in question.

Service Response: The Service has
used over 100 references in preparing
the final rule. Three levels of
information are available: (i) An
extensive body of literature on the
impacts of non-native mammals to
insular vegetation and plant species, (ii)
the results of long-term vegetation
monitoring by the NPS, and, (iii)
specific observations on specific plants,
e.g., deer and elk impacts to Castilleja
mollis and others cited in the ““Factors
Affecting the Species” section of this
rule. This rule also cites information
concerning how the condition of the
habitat upon which these species
depend has been degraded by grazing
and browsing.

In addition, international
conservation biologists familiar with
island biology recognized the damage
that non-native mammals cause to
insular biota when the Society for
Conservation Biology unanimously
passed a resolution to promote the
elimination of non-native mammals
from all of the islands off the coast of
western North America (Tershy et al.
1994).

Issue 7: One commenter was
concerned that the rule stated that
increased sedimentation resulted from
livestock grazing but that current
sedimentation rates were not presented.

Service Response: Data on current
sedimentation rates has been added to
the rule. A sediment and pollen analysis
has documented both the increase in
sedimentation and the type conversion
of habitat from brush to grass since
grazing was introduced to the island.
The current sedimentation level is an
order of magnitude greater than that
prior to the introduction of grazing.
Please see the Factor A discussion

under the *“Factors Affecting the
Species’ section for further details.

Issue 8: One commenter stated that an
existing range management plan was
designed to protect resources and that
the Service claimed that the range
management plan currently in use for
Santa Rosa Island ““‘does not address
protection of the proposed taxa.”

Service Response: The Service
maintains that the range management
plan does not address protection of the
proposed taxa. Although the plan
suggests that monitoring and studies
should occur, the Service does not
consider potential or actual studies as a
management action that would provide
protection for the taxa under
consideration.

Issue 9: Two commenters expressed
concern that the Service is not
proposing critical habitat for the taxa
that occur on Santa Rosa Island.

Service Response: The Service has
considered the designation of critical
habitat for these species and determined
that it is not prudent to establish critical
habitat. Because of the few, small
populations of each of the species on
Federal land, any determination of
adverse modification would also result
in jeopardy. Thus, the establishment of
critical habitat would provide no
additional benefit over that of the
jeopardy standard contained in section
7 (a)(2) of the Act. Please see the
“Critical Habitat” section of this rule for
further information.

Issue 10: One commenter suggested
that the listing of these species will
severely limit management options.

Service Response: The Service
believes that an array of management
options are available to the NPS that are
consistent with NPS regulations, policy,
and guidelines.

Issue 11: One commenter raised the
concern that the Service was required to
comply with the National
Environmental Policy Act (NEPA) and
must also prepare a Takings Implication
Assessment, as directed by Presidential
Executive Order 12630, before issuing a
final rule.

Service Response: NEPA is addressed
under the section entitled “National
Environmental Policy Act” in this rule,
as it was in the proposed rule. The
Attorney General has issued guidelines
to the Department of the Interior
(Interior) on implementing Executive
Order 12630 (Governmental Actions and
Interference with Constitutionally
Protected Property Rights). Under these
guidelines, a special rule applies when
an agency within Interior is required by
law to act without exercising its usual
discretion, that is, to act solely upon
specified criteria that leave the agency

no choice. In the present context, the
Service’s action cannot consider
economic information in reaching a
listing decision.

In such cases, the Attorney General’s
guidelines state that Taking
Implications Assessments (TIAs) shall
be prepared after, rather than before, the
agency makes the decision in which its
discretion is restricted. The urpose of
the TIAs in these special circumstances
is to inform policy makers of areas
where unavoidable taking exposures
exist. Such TIAs must not be considered
in the making of administrative
decisions that must, by law, be made
without regard to their economic
impact. In enacting the Endangered
Species Act, Congress required that
listings be based solely on scientific and
commercial data showing whether or
not the species are in danger of
extinction. Thus, by law and by U.S.
Attorney General guidelines, the Service
is forbidden to conduct TIAs prior to
listing.

Issue 12: One commenter indicated
that the Service must undertake a more
comprehensive study of the proposed
taxa on Santa Rosa Island.

Service Response: Section 4(b)(1)(A)
of the Act requires that a listing
determination on whether a species
meets the Act’s definition of a
threatened or endangered species be
based on the best scientific and
commercial data available. The Service
has considered all available information
regarding the past, present, and future
threats faced by the taxa in this rule,
including that submitted during the
public comment periods, in making this
listing determination.

Issue 13: Two commenters inquired
about the justification for a second
public comment period. One commenter
stated that the Service did not have the
statutory authority to consider
comments and information after the
statutory deadline for issuing a final
determination on the proposed plants.
One commenter suggested that the
Service should have published a more
detailed account of the new
information.

Service Response: The processing of
this final rule follows the Service’s
listing priority guidance published in
the Federal Register on December 5,
1996 (61 FR 64475). The processing of
a final listing is a Tier 2 action under
this guidance (61 FR 64479). The
Service explained in the Federal
Register notification for reopening of
the comment period that there was
significant new information regarding
the status of several of the taxa under
consideration for listing that may affect
the determination of their listing. The
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Congressional moratorium on funding
for final rule determinations prevented
the Service from conforming to statutory
deadlines. The Federal Register notice
provided an opportunity for the public
to request any information that would
assist them in preparing a response. The
Service is obligated to consider the best
available scientific and commercial
evidence in deciding whether to list a
species.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that Arabis hoffmannii (Munz) Rollins,
Arctostaphylos confertiflora Eastw.,
Berberis pinnata Lag. ssp. insularis
Munz, Castilleja mollis Pennell, Galium
buxifolium Greene, Gilia tenuiflora
Benth. ssp. hoffmannii (Eastw.) A.D.
Grant & V.E. Grant, Malacothamnus
fasciculatus (Torr. & A.Gray) Greene
ssp. nesioticus (B.L. Rob. in A. Gray)
Kearney, Malacothrix indecora Greene,
Malacothrix squalida Greene, Phacelia
insularis Munz var. insularis, and
Thysanocarpus conchuliferus Greene
should be classified as endangered
species, and that Dudleya nesiotica
Moran and Helianthemum greenei B.L.
Rob. in A. Gray should be classified as
threatened species. Section 4 of the
Endangered Species Act (16 U.S.C. 1531
et seq.) and regulations (50 CFR part
424) promulgated to implement the
listing provisions of the Act set forth the
procedures for adding species to the
Federal lists. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(2).

These factors and their application to
the 13 plant taxa in this rule are as
follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The primary threat to the species
included in this rule is the ongoing loss
of soils, because the soils are the
foundation for the unique island
ecosystems and their endemic species.
A significant increase in the rate of soil
loss resulting in substantial alterations
of the natural habitats of these species
began with the introduction of non-
native sheep, goat, cattle, deer, elk,
bison, and pigs on the various islands in
the early 1800’s. Soil erosion continues
to this day at a rate that remains an
order of magnitude greater than that
prior to the introduction of alien
mammals (Cole and Liu 1994). Soil loss
is a significant threat to most existing

populations of, and precludes seedling
establishment for, Arabis hoffmannii,
Arctostaphylos confertiflora, Berberis
pinnata ssp. insularis, Castilleja mollis,
Dudleya nesiotica, Galium buxifolium,
Gilia tenuiflora ssp. hoffmannii,
Helianthemum greenei, Malacothamnus
fasciculatus ssp. nesioticus, Malacothrix
indecora, Malacothrix squalida,
Phacelia insularis var. insularis, and
Thysanocarpus conchuliferus.

The deep incision of many canyons
on Santa Rosa Island illustrates the
dramatic loss of sediment and, by
inference, entire riparian systems that
are virtually absent from the island.
These incised arroyos cut into fine-
grained alluvium built up by thousands
of years of deposition, and those
incisions and the sedimentation have
left a quantitative record of the shift in
geomorphic regimes resulting from large
herbivores denuding the landscape that
continues today (Cole and Liu 1994).

The increased loss of soils and the
consequent changes in vegetation due to
the introduction of alien mammals have
been documented from sediment and
pollen records in a soil core dating back
5,200 years from the Old Ranch Canyon
marsh on eastern Santa Rosa Island
(Cole and Liu 1994). Rates of
sedimentation prior to the introduction
of livestock averaged 0.7 mm/year (yr)
(0.035 in/yr), increased to 23 mm/yr (0.9
in/yr) during the peak sheep grazing era,
and now average 13.4 mm/yr (0.13 in/
yr), 19 times greater than that prior to
grazing (Cole and Liu 1994).

Pollen records demonstrate that the
conversion of brushland to grassland
occurred with the onset of ranching in
the early 1800’s. This change in
vegetation is reflected by an increased
abundance of grass pollen and a
decrease in pollen from the mint and
pea families in the soil core (Cole and
Liu 1994). Coastal sage scrub is
dominated by sage species (mint
family), lupines and deervetch (pea
family). Shallow rooted non-native
grasses now dominate the island and are
much less efficient as slope stabilizers
than the deep-rooted native shrubs they
have replaced.

Continued grazing has prevented the
ability of the shrub species to recover
and reestablish their function as an
important source of erosion control.
Large sediment loads remain a
significant problem as illustrated by the
recent attempts to stabilize soils at
Johnson’s Lee on the south side of Santa
Rosa Island, where rice straw wattles
placed along hillside contours trapped
large volumes of sediment after only one
season of rain (Sellgren 1994).

A comparison of historical
descriptions of island vegetation with

current conditions also indicates that
large-scale habitat alterations caused by
large numbers of non-native mammals
on the islands resulted in significant
loss of soils as well as changes in the
structure, composition, and richness of
plant communities. In 1883, Thompson
and West described the effects of sheep
grazing on Santa Cruz Island—"“The
island becomes at some times
overstocked, and may be said to be in
that condition much of the time. The
result is that the grasses, being cropped
so close, die out, and allow the loosened
soil to be removed by wind and rain”
(Hochberg et al. 1980a). At that time,
however, vegetation elsewhere on the
island was still relatively intact; Greene
described mixed forests of large-leaved
maple (Acer macrophyllum), live oak
(Quercus agrifolia), black cottonwood
(Populus trichocarpa), and willow
(Salix laevigata) thriving in the canyons
(Hochberg et al. 1980a). Another
account was given by Delphine
Adelaide Caire in 1933, who reflected
on the conditions of Santa Cruz Island—
“Its present natural beauty does not
come up to that of the past. The bed of
the stream that skirts the Main Ranch on
its way from Picacho Diablo was much
narrower than it is today; mountain
slopes were heavily wooded and
centuries-old oaks were numerous. In
the course of years, rains have
accomplished their ruinous work,
carrying off a great amount of topsoil,
the innumerable trails cut by sharp
sheep trotters having been a
contributing factor in such devastation”
(Hochberg et al. 1980a). The historic
and current presence of non-native
herbivores and pigs has reduced leaf
litter and compacted and degraded the
soil structure, resulting in accelerated
rates of erosion (Klinger et al. 1994,
Nishida 1994).

The importance of soils in
maintaining habitat for the taxa is found
not only in their physical properties, but
in their biotic properties as well.
Healthy soils provide habitat for a
complex assemblage of soil organisms,
including fragile microbial components,
that assist in such processes as water-
holding capacity, soil fertility, and
nutrient cycling. These processes have
been adversely affected by the activities
of alien mammals. For instance, the loss
of leaf litter from trampling and rooting
changes soil temperatures, increases the
loss of moisture, reduces the humus
layers, and results in a reduced soil
fauna (Bennett 1993). Breakdown of
organic material, transport of fungal
spores, and nutrient recycling by soil
mites have all been documented on
Santa Catalina Island (Bennett 1993).
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Soil mite diversity decreased with
increased disturbance, and resulted in
impoverished nutrient levels in the soil
(Bennett 1993). A feature of arid land
soils, such as those in the islands, is the
presence of a cyanobacterial-lichen
crust that facilitates stabilization of
steep slopes and nutrient cycling
(Belnap 1994). These crusts are
extremely brittle during the dry summer
months and can be eliminated by the
shattering influences of trampling by
non-native herbivores (Belnap 1994).
Mycorrhizal associations are likely to
occur with most of the species in this
rule, and may have been damaged and
therefore function at reduced
efficiencies (Painter in litt. 1997). Such
associations function as extensions of
the root system and are of particular
importance to arid land plant species
such as those in this rule. Damaged
mycorrhizal associations reduce the
health and vigor of their host species.

The large herds of grazing animals
that shatter the crustal integrity of the
soil surface also result in dust coating
the foliage of all the native vegetation.
Dust negatively affects plants by
reducing photosynthesis, respiration,
transpiration, and complicating
pollination efficiency (Painter in litt.
1997). Intense winds blow from the
northwest that can be highly erosive.
When the integrity of the natural habitat
is disturbed there is an accelerated rate
of erosion above that which would
result from just rain alone. No
opportunity for leaf litter or soil to
accumulate exists on the exposed ridge
tops with continual non-native animal
disturbance (Clark et al. 1990).

Even after the agents that initiated
erosion have been removed, loss of soils
continues (Clark et al. 1990, Halvorson
1993). Because both the biotic and
physical properties of the soils have
been degraded or lost altogether, the
soils that remain behind provide poor
conditions for seedlings to germinate
and establish. On Santa Rosa Island, a
grove of island oaks (Quercus
tomentella), a species of special
concern, has shown few signs of
regeneration on soils severely affected
by erosion even after an exclosure was
built to eliminate cattle, elk, and deer
(Danielsen 1989a, 1989b). The zone
below an Arabis hoffmannii population
on Santa Rosa Island is inhospitable to
seed germination because of cattle
trampling and soil churning (McEachern
and Wilken 1996). Seed rain from that
population falls onto areas that are
highly trampled and churned
eliminating any chance for population
expansion from its precarious cliff
location. Arabis hoffmannii is
monocarpic and damage from trampling

may delay flowering, or even preclude
reproduction of trampled individuals.
Flowers produced later in the season
out of synchrony with pollinator
activity results in lower seed
productivity (Painter in litt. 1997).
Wherever shrubs of Arctostaphylos
confertiflora have been browsed to form
a canopy, the understory is heavily
trampled by deer and elk and the
bedrock is eroding away around the
roots (McEachern 1996, McEachern and
Wilken 1996). The soil from around the
roots of Berberis pinnata ssp. insularis
on Santa Rosa Island, Dudleya nesiotica
on Santa Cruz Island, and
Malacothamnus fasciculatus ssp.
nesioticus on Santa Cruz Island, is
actively eroding (Wilken in litt. 1997).
Dudleya nesiotica plants at Fraser Point
on Santa Cruz Island were observed to
have been preferentially rooted by pigs
in 1995 and 1996 (Painter in litt. 1997,
McEachern 1996, Wilken 1996). In 1993,
when perhaps as much as 20 percent of
the Carrington Point populations of
Castilleja mollis was consumed by deer,
individual plants were excavated,
leaving depressions in the sandy soils
where plants had been observed 5
months earlier (Sarah Chaney, NPS,
pers. comm. 1993). More recently
researchers have documented that both
deer and elk are damaging both
populations of Castilleja mollis
(McEachern 1996). Galium buxifolium is
threatened on Santa Cruz Island where
trampling and pig rooting along the
seacliffs increases the likelihood of
slope failure (Hochberg et al. 1980).
Unfenced portions of Gilia tenuiflora
ssp. hoffmannii on Santa Rosa Island are
areas where cattle concentrate and
churn the soil (Painter in litt. 1997). All
Helianthemum greenei habitat is
damaged from rooting by pigs on Santa
Cruz Island (Wilken in litt. 1997). The
recent discovery of Malacothrix
indecora on Santa Rosa Island included
the observation that the prehistoric
midden that the plants were growing on
was being eroded from damage by
livestock (Painter in litt. 1997).
Seabirds occur in historic habitat for
Malacothrix indecora on San Miguel
Island and its offshore islet Prince
Island, and known sites for Malacothrix
squalida on Anacapa Island. Many of
these bird species experienced severe
population declines in the late 1960’s
and early 1970’s as a result of DDT-
related reproductive failures (Ingram
1992). However, monitoring results
indicate that populations of most of
these birds have increased over the past
decade. Seabirds use local vegetation to
construct nests on cliff and blufftop
sites, create localized soil disturbances
that facilitate establishment of alien

plant species, and promote erosion of
coastal bluffs. Seabird activity has been
noted on Middle Anacapa Island within
habitat for Malacothrix squalida (S.
Junak, pers. comm. 1994). The extent to
which such localized disturbance has
affected this plant species is unknown.

Compaction of soils and crushing of
plants by vehicle traffic is an ongoing
threat to Gilia tenuiflora ssp.
hoffmannii. The largest population of
Gilia tenuiflora ssp. hoffmannii is
bisected by a road. Another road
continues to damage habitat and plants
along the fence line established to
protect the western snowy plover;
however, the proposed closure of Old
Ranch Pasture to cattle and horses will
remove the necessity to maintain a fence
at that location (NPS 1997).

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Unrestricted collecting for scientific
or horticultural purposes and excessive
visits by individuals interested in seeing
rare plants constitutes a potential threat
to certain of the taxa in this rule. In
particular, the collection of whole
plants or reproductive parts of those
annual or herbaceous perennial taxa
with fewer than 100 individuals,
including Arabis hoffmannii, Berberis
pinnata ssp. insularis, Malacothamnus
fasciculatus var. nesioticus, Malacothrix
indecora, Malacothrix squalida, and
Thysanocarpus conchuliferus, could
adversely affect the genetic viability and
survival of those taxa. In the
horticultural trade, Dudleya species
have, in particular, been favorite
collection items. Dudleya nesiotica,
though not in the trade, has been
cultivated by Dudleya enthusiasts. The
limited distribution of this taxon,
combined with the additional threats
from non-native annuals and pig
rooting, makes it vulnerable to such
enthusiasts who want the rare species
from the wild.

C. Disease or predation

Diseases are not specifically known to
threaten any of the taxa included in this
rule. All of the taxa included in this
proposal, with the exception of Berberis
pinnata ssp. insularis, have populations
that are subject to predation by one or
more non-native mammals. Apparently,
the roots of Berberis species are often
toxic (Williams 1993), making
consumption by feral pigs unlikely.
Island endemic plant species lack
defensive attributes as protection from
grazing and browsing. The impact of
this predation to the overall status
varies by species, with predation posing
the most signficance to those with the
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fewest and most accessible populations.
Current research on Santa Cruz Island
has compared similar species from the
mainland and from the island in
livestock feeding preferences. Livestock
consistently preferred the island plants
and the study showed that all mainland
plants possessed at least one protective
characteristic in higher quantity than
the similar island taxa, the quantity of
spines being the most notable quality.
The researcher stated that “[i]sland
plants possessed reduced levels of
chemical defenses, morphological
defenses, or both, and were more
vulnerable to herbivory” (Bowen in litt.
1997).

Historical records document that
overgrazing by sheep in the late 1800’s
and early 1900’s highly degraded the
vegetation of Santa Rosa Island. The
records also point out that sheep died of
starvation due to drought on the island
during this time. During a later drought
in 1948, the island was so overgrazed
that it made the local news, stating that
“[h]ardly a sprig of green is to be seen.
The tiny tufts of grass that have escaped
the hungry mouths of the herd are
stunted and dead. Shrubs have
perished. [There were] * * * starved
looking valley elk * * *[and] * * *
prickly pears were gnawed down to the
earth.” (Ainsworth 1948). Drought in
the late 1980’s decimated the elk
population (Vail and Vickers in litt.
1996). Herbivory by non-native
herbivores continues to threaten and
effectively arrest recovery of the native
vegetation and perpetuate the
dominance of non-native grasses and
herbs. Native island plants evolved in
the absence of grazing and browsing and
suffer from reduced productivity and
lower reproductive success due to the
presence of alien herbivores.

In 1875, when sheep stocking on
Santa Cruz Island was around 50,000
head, botanist J.T. Rothrock reported
that the island was so overgrazed that
“it was with difficulty that | could get
even a decent botanical specimen”
(Hobbs 1983). Although sheep grazing
has been removed as a current threat on
all but eastern Santa Cruz Island, the
decades of overgrazing by sheep have
reduced the reproductive capabilities
and distribution of many of the taxa
included in this rule. A review of
literature pertinent to effects of sheep on
island vegetation is included in
Hochberg et al. (1980a). In addition,
feral pigs, feral goats, feral sheep, deer,
elk, horses, and bison currently occur in
habitats that support some populations
of all of the taxa included in this rule.
The effects of defoliation on plants
include decreased above ground
biomass, fewer stems, lowered seed

production, reduced height of leaves
and stems, decreased root biomass,
reduced root length, decreased
carbohydrate reserves, and reduced
vigor (Heady in Willoughby 1986).

Clark et al. (1990) noted that most
individuals of Arctostaphylos
confertiflora are browsed severely by elk
and deer. During a recent population
survey it was observed that more than
90 percent of all individuals of
Arctostaphylos confertiflora were
accessible to ungulates and were
browsed at the growing tips (McEachern
and Wilken 1996). The shape of
individual shrubs has been modified as
a result of browsing. Short-statured
shrubs have been hedged to the point
that they do not grow above a certain
height. On shrubs that attained a taller
stature before browsing pressure became
severe, all lower limbs and leaves have
been stripped, resulting in a “lollipop”
or tree-shaped shrub. Browsing pressure
on this species appears to have affected
its ability to reproduce, since not a
single seedling was observed during a
1988 survey (Ronilee Clark, California
Park Service, pers. comm., 1988). This
species does not have a root crown burl
that allows some mainland species to
tolerate low levels of defoliation, and,
without protection from non-native
mammals, continued recruitment failure
and reduced vigor may prove
catastrophic for this species. This
condition was noted in a 1989 letter to
Dr. Peter Raven from the leading
authority on the genus Arctostaphylos,
Dr. Phillip Wells, who expressed his
concern that the time remaining for the
grazing operation would precipitate the
extinction of Arctostaphylos
confertiflora if some protection from
non-native mammals was not
implemented (Painter in litt., 1997).

Specific examples of browsing or
grazing by alien mammals on other taxa
in this rule have been observed,
including Arabis hoffmannii, Castilleja
mollis, Dudleya nesiotica, Gilia
tenuiflora ssp. hoffmannii,
Helianthemum greenei, and
Thysanocarpus conchuliferus (Hochberg
et al. 1980b, McEachern and Wilken
1996, Wilken 1996, Painter in litt. 1997).

Grazing can completely eliminate
plants and prevent the supplement of
seed to the seed bank. Of the six
collections of Gilia in the herbarium at
the Santa Barbara Botanic Garden, only
the two collections made during April
1941 show no signs of browsing. The
remaining four collections were made
between the months of May and June
between 1963 and 1978, and all show
signs of having been browsed
(Rutherford and Thomas, in litt. 1994).
In 1993, Thomas visited one Gilia

population twice. During the first visit
in April, the Gilia had not been
browsed, but by the second visit in May,
the Gilia had been browsed (Thomas, in
litt. 1993). In response to such browsing,
the annual Gilia forms multiple side
branches, and although a branched
plant may produce a greater number of
flowers, this does not necessarily
increase the fecundity of the plant
(Painter and Belsky 1993). Flowers
produced later in the season out of
synchrony with pollinator activity
results in lower seed productivity
(Painter in litt. 1977).

The Nature Conservancy has been
monitoring population sizes for Arabis
hoffmannii on Santa Cruz Island since
1990. In 1993, only 19 individuals were
observed in the Centinela population;
this represented a net loss of 13
individuals from the previous year, with
mortality of nine of those plants
“directly attributed to pig rooting”
(Klinger 1994a).

D. The Inadequacy of Existing
Regulatory Mechanisms

Under the Native Plant Protection Act
(sec. 1900 et seq. of the Fish and Game
Code) and the California Endangered
Species Act (sec. 2050 et seq.), the
California Fish and Game Commission
has listed Dudleya nesiotica and Galium
buxifolium as rare and Berberis pinnata
ssp. insularis and Malacothamnus
fasciculatus ssp. nesiotica as
endangered. The remaining taxa
included in this listing proposal are on
List 1B of the California Native Plant
Society’s Inventory (Smith and Berg
1988), indicating that, in accordance
with sec. 1901, chapter 10 of the
California Department of Fish and Game
Code, they are eligible for State listing.
Both the Native Plant Protection Act
and the California Endangered Species
Act prohibit the *‘take’ of State-listed
plants on private and State lands, except
under permit (sec. 1908 and sec. 2080
of the Fish and Game Code). Privately
owned lands that support populations
of the taxa in this rule include most of
Santa Cruz Island, 90 percent of which
is owned by TNC; the remaining 10
percent is owned jointly by NPS. On
Santa Catalina Island, habitat for
Helianthemum greenei occurs on land
managed by the Catalina Conservancy, a
private conservancy owned by the
Catalina Island Company. In general,
these State regulatory mechanisms
would not likely be invoked, because
major changes in land use, such as
development projects, are not likely to
be proposed on these properties.

The California Fish and Game
Commission (Commission) also
regulates hunting on private and public
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lands by issuing permits for the take of
a specified number of animals and
taking measures to manage herd sizes.
The Commission issues permits for deer
hunting on Santa Catalina Island. In
1993, the Commission issued 300 tags
for deer hunting on the island. Pigs are
considered livestock if they are fenced
or marked, but considered wild game if
they are unfenced and unmarked. The
Catalina Island Company has entered
into a memorandum of understanding
(MOU) with CDFG to allow eradication
of feral pigs on Catalina Island (Mayer,
pers. comm. 1994). A similar MOU
between CDFG and TNC exists for the
removal of pigs from Santa Cruz Island.
Bison, which occur on Santa Catalina
Island, are considered livestock and
therefore not regulated by any agency.
Apparently, the Commission has no
regulatory authority over hunting or
herd size of deer and elk on Santa Rosa
Island, because these ungulates were
originally transported there under a
game breeder’s permit in the early
1900’s.

Several Federal laws, Interior policies,
and NPS policies and guidelines apply
to the management of NPS lands. These
laws and guidelines include the NEPA,
the Endangered Species Act, NPS
guidelines for natural resources
management (NPS 1991), and the NPS
Statement for Management (NPS 1985).
The 1980 Congressional legislation
enabling purchase of Santa Rosa Island
as a national park from the Vail and
Vickers Company stated that the owner
“may retain for himself a right of use
and occupancy of all or such portion of
the property as the owner may elect for
a definite term of not more than twenty-
five years, or ending at the death of the
owner, or his spouse, whichever is later.
The owner shall elect the term to be
reserved. Any such right retained
pursuant to this subsection with respect
to any property shall be subject to
termination by the Secretary upon his
determination that such property is
being used for any purpose which is
incompatible with the administration of
the park, or with the preservation of the
resources therein, and it shall terminate
by operation of law upon notification by
the Secretary to the holder of the right
of such determination and tendering to
him the amount equal to the fair market
value of that portion which remains
unexpired.” (Pub. L. 96-199, 94 Stat. 67,
March 5, 1980). The legislation also
directed the Secretary to complete a
natural resources study within 2 years
that would supply an inventory of all
terrestrial and marine species,
indicating their population dynamics,
and probable trends as to future

numbers and welfare, and to
recommend action that should be
adopted to better protect the natural
resources of the park.

Under the conditions of the deed of
sale, the former owners, the Vail and
Vickers Company, chose only to retain
the rights to occupy 3.0 ha (7.6 ac) (NPS
1986). The NPS issues Special Use
Permits for 5-year terms for grazing and
hunting. The first Special Use Permit
issued to Vail and Vickers Company
included a condition that a range
management plan be developed within
5 years. A range management plan was
adopted when the NPS issued the
second special use permit. The plan,
however, does not address protection of
the taxa in this rule (USFWS 1991,
1992, 1993).

In a recent review of the range
management plan, the Service found
that measuring residual dry matter, the
identified means of determining
appropriate stocking rates, is inadequate
to monitor other important indicators of
ecosystem health, including
composition and diversity of species,
and the condition of plant species of
special concern (USFWS 1993). The
monitoring of sensitive resources within
grazed areas is commonly recommended
(NPS 1991, Ruyle 1987, Willoughby
1986), but in this case has not been
included in the range management plan.
Currently, the condition of the
vegetation on Santa Rosa Island is
monitored by assessing the residual dry
matter of grassland vegetation, which is
composed primarily of non-native
species (NPS 1993, NPS 1996).

The NPS has prepared a Resource
Management Plan (Plan) for Santa Rosa
Island to address water quality and rare
plants (NPS 1997). The successful
implementation of the Plan will be
evaluated on a yearly basis to determine
the effects on the species in this rule
that occur on Santa Rosa Island. While
reducing grazing and browsing, the
preferred action will allow impacts to
continue to Arctostaphylos confertiflora,
Castilleja mollis, Gilia tenuiflora ssp.
hoffmannii, Malacothrix indecora, and
Phacelia insularis ssp. insularis and in
historic habitat for Arabis hoffmannii,
Berberis pinnata ssp. insularis and
Helianthemum greenei.

San Miguel Island and adjacent Prince
Island (a small islet) are under the
jurisdiction of the Department of the
Navy (Navy), but NPS assists in the
management of natural, historic, and
scientific values of San Miguel Island
through a memorandum of agreement
(MOA) originally signed in 1963, an
amendment to this MOA signed in 1976,
and a supplemental Interagency
Agreement (IA) signed in 1985. The

MOA states that the ““paramount use of
the islands and their environs shall be
for the purpose of a missile test range,
and all activities conducted by or in
behalf of the Department of the Interior
on such islands, shall recognize the
priority of such use” (Department of the
Navy 1963). In addition to San Miguel
Island, four other islands including
Anacapa, Santa Barbara, Santa Cruz,
and Santa Rosa lie wholly within the
Navy’s Pacific Missile Test Center
(PMTC) Sea Test Range. The 1985 IA
provides for the PMTC to have access
and use of portions of those islands, for
expeditious processing of any necessary
permits by NPS, and for mitigation of
damage of park resources from any such
activity (Department of the Navy 1985).
Should the Navy no longer require use
of the islands, NPS would seek
authorization for the islands to be
preserved and protected as units within
the NPS system (Department of the
Navy 1976). To date, conflicts
concerning protection of sensitive
resources on San Miguel Island have not
occurred. Protection and management
for the three taxa in this rule that occur
on the island, Galium buxifolium,
Malacothrix squalida, and Phacelia
insularis ssp. insularis, have not been
addressed, leaving in question which
agency has ultimate responsibility to do
so.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Over 180 non-native plant species
have been documented from the
northern island group, and the
disruption of native habitats and
displacement of native species by alien
plants is a major concern for natural
resource managers on the islands
(Hochberg et al. 1979, Halvorson et al.
1987). Numerous aggressive non-native
plants, including Australian fireweed
(Erechtites glomerata), iceplants
(Carpobrotus spp., Mesembryanthemum
spp.), thistles (Centaurea spp., Cirsium
spp., Silybum sp.), German-ivy (Senecio
mikanoides), hoary cress (Cardaria
draba), and Russian thistle (Salsola
tragus) pose threats to most of the taxa
addressed in this rule.

Fennel (Foeniculum vulgare) has
become widespread since the removal of
cattle and sheep from Santa Cruz Island.
Fennel was noticed as a pest species
prior to the removal of sheep as reported
in Hobbs (1983). Sheep kept the plant
from growing to its full height of 2 m (6
ft), and since their removal the plant has
“‘appeared’” over large areas of the
island. When it is not grazed and
cropped close to the ground, its bright
green foliage and bright yellow flowers
are very conspicuous. Several papers



40970

Federal Register / Vol. 62, No. 147 / Thursday, July 31, 1997 / Rules and Regulations

were presented at a recent symposium
on techniques to control fennel (Brenton
and Klinger 1994, Dash and Gliessman
1994, Gliessman 1994). If left
unchecked, fennel completely
dominates the habitats it occupies to the
exclusion of all other species. This
dominance may be facilitated by a
chemical that prevents other species
from competing for occupied sites
(Gliessman 1994).

Incidental introductions of seed to the
Channel Islands occur continually from
wind-blown seed from the mainland,
introductions from restocking of non-
native animals, and seed carried on
vehicles and in construction materials.
Deliberate introductions of seed have
also occurred as during the 1960'’s,
when one pilot reported scattering bags
of commercial wildflower and grass
seed on most of the northern Channel
Islands (Rutherford, in litt. 1994). When
new introductions and established seed
sources occur in areas with disturbance
resulting from grazing, browsing, and
rooting by non-native mammals, the
invasive species can dominate the site.
Over the past decade there has been an
increasing trend in the numbers of non-
native plants invading the Channel
Islands. Santa Rosa Island has
experienced the least increase in
percentage of weed species to native
flora ratio of any of the Channel Islands
with a 2 percent increase to 20 percent
(Junak et al. 1995). Santa Cruz Island
has at least 170 non-native plants
recorded and Santa Rosa Island has 98
non-natives (Junak et al. 1995). These
invasive species have a high probability
of preventing recruitment and causing
habitat displacement of Arabis
hoffmannii, Castilleja mollis, Dudleya
nesiotica, Galium buxifolium,
Helianthemum greenei, Malacothamnus
fasciculatus var. nesioticus, Malacothrix
indecora, Malacothrix squalida,
Phacelia insularis ssp. insularis, and
Thysanocarpus conchuliferus.

Many of the known pollinators on the
islands are ground-nesting insects
(Miller 1985, Miller and Davis 1985).
Gilia tenuiflora has been reported to be
pollinated by a ground nesting beefly
(Oligodranes sp.) (Grant and Grant
1965). The habitat of these ground-
nesting insects has been and is being
degraded by trampling and serious loss
of soils to active erosion on all of the
islands.

The few, small and isolated
populations with few individuals of
most of these taxa increase the potential
for their extinction from random events.
One of the species in this rule, Dudleya
nesiotica, is known from single a
population. Seven other taxa in this
rule, Arabis hoffmannii, Berberis

pinnata ssp. insularis, Castilleja mollis,
Gilia tenuiflora ssp. hoffmannii,
Malacothamnus fasciculatus ssp.
nesioticus, Malacothrix indecora, and
Phacelia insularis ssp. insularis, are
known from only two to five
populations. Although recent surveys
were conducted for Malacothrix
squalida and Thysanocarpus
conchuliferus (S. Junak, pers. comm.
1994, Wilken in litt. 1997), and they
have not been seen in over five years,
the Service believes these species are
still likely to be extant because all
historic locations have not been recently
visited.

Species with few populations and
individuals are subject to the threat of
random events causing extinction in
several ways. First, the loss of genetic
diversity may decrease a species’ ability
to maintain fitness within the
environment, often manifested in
depressed reproductive vigor. From
genetic analyses conducted for the two
populations of Malacothamnus
fasciculatus var. nesioticus, (Swenson et
al. 1995), it was concluded that the
three genotypes represented in each of
the two populations “probably represent
only a portion of the diversity once
present in var. nesioticus.” Elisens
(1994) documented reduced levels of
genetic diversity in Galvesia speciosa, a
Channel Islands endemic species of
special concern, and noted that the
levels were “likely the result of
decreased population sizes initiated by
human activities and herbivore
introductions.”

Secondly, species with few
populations or individuals may be
subject to forces that affect their ability
to complete their life cycle successfully.
Arctostaphylos confertiflora, provides
an excellent example of this type of
threat. The only remaining individuals
of this species are of moderate to old
age, and establishment of new
individuals is completely lacking
(McEachern 1996, McEachern and
Wilken 1996, Wilken in litt. 1997). The
effects of browsing animals on critical
portions of its life cycle has resulted in
the inability of Arctostaphylos
confertiflora to establish new
individuals to replenish its population.
The degree of pollination success for
manzanita flowers is unknown, but the
abundance of alien grazing and
browsing animals has likely depressed
the number of native pollinators
available to the native plants. Even if
pollination occurs and results in
successful fruiting, the fruits are eaten
by browsing animals. Seed banks are
absent due to severe soil loss
(McEachern and Wilken 1996). If the
fruits escape predation and seeds do

germinate, the seedlings are either
trampled or eaten by those same
animals. Most of the species in this rule
that occur on Santa Rosa, Santa Cruz,
and Santa Catalina Islands are likely to
be similarly affected. For Berberis
pinnata ssp. insularis the conspicuous
lack of recruitment from seeds likely
represents a threat to its long-term
survival (Wilken 1996). During the
1995-1996 life history study for Arabis
hoffmannii there were only 11 plants
that produced seed in three populations
(Wilken in litt. 1997).

Thirdly, random natural events, such
as storms, drought, fire, or landslides,
could destroy a significant percentage of
a species’ individuals, or the only
known extant population. Arabis
hoffmannii, Galium buxifolium, and
Thysanocarpus conchuliferus are
examples of species that could sustain
losses of individuals and populations
through landslides and soil sloughing as
a result of storm events. If a fire were
to burn through the Arctostaphylos
confertiflora populations in its current
condition with a highly reduced seed
bank, the species would likely go
extinct.

In summary, random events can affect
species on three different levels:
through loss of genetic diversity,
through chance events in survival and
reproduction, and through catastrophic
events. When numbers of populations
and individuals reach critically low
levels, more than one of these three
types of processes may combine to
cause extinction. For instance, a species
with low reproductive success due to
grazing or browsing pressure during a
critical portion of its life cycle may
subsequently be subject to a severe
drought or storm that eliminates the
remaining individuals or populations.
Such random events increase the
vulnerability of all of the taxa in this
rule.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
these taxa in determining to make this
rule final. Based on this evaluation, the
Service finds that Arabis hoffmannii,
Arctostaphylos confertiflora, Berberis
pinnata ssp. insularis, Castilleja mollis,
Galium buxifolium, Gilia tenuiflora ssp.
hoffmannii, Malacothamnus
fasciculatus ssp. nesioticus, Malacothrix
indecora, Malacothrix squalida,
Phacelia insularis ssp. insularis, and
Thysanocarpus conchuliferus meet the
definition of endangered species under
the Act. Threats to these 11 taxa include
soil loss, habitat alteration by mammals
alien to the Channel Islands (pigs, goats,
sheep, donkeys, cattle, deer, elk, horses,
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bison) and herbivory by these same
alien mammals, habitat alteration by
native seabirds, habitat alteration due to
vehicular traffic, and competition with
alien plant taxa. The 11 taxa also have
an increased vulnerability to extinction
due to reduced genetic viability,
depressed reproductive vigor, and
random events resulting from few, small
and isolated populations with few
individuals. Because these 11 taxa are in
danger of extinction throughout all or a
significant portion of their ranges, they
fit the definition of endangered as
defined in the Act.

For the reasons discussed below, the
Service finds that Dudleya nesiotica and
Helianthemum greenei are likely to
become endangered in the foreseeable
future throughout all or a significant
portion of their range. Since the time the
proposed rule was published, more
accurate information on the population
status of Dudleya nesiotica has become
available indicating that there are
considerably more individuals than
previously understood and that the
species occupies a larger area than
previously known. An estimated 30,000
to 60,000 individuals are now known to
occur within an area of 13 ha (32 ac)
(Wilken in litt. 1997). While the species
remains vulnerable to soil loss, rooting
from pig activity, and the possibility of
random events, the Service now
believes that the species is not in
immediate danger of extinction.
Helianthemum greenei has been found
to have substantially larger population
sizes than were previously known in
areas that burned in 1994, with a
minimum estimate of between 500 and
1,000 individuals at each of four
locations (Wilken in litt. 1997). There
are now 14 known locations for this
taxon with an estimated total of over
3,000 individuals. While the species
remains vulnerable to loss of soil, pig
rooting, altered fire frequencies and
intensities, and the possibility of
random events, the species is not in
immediate danger of extinction. The
Service finds that Dudleya nesiotica and
Helianthemum greenei meet the
definition of threatened species under
the Act. Critical habitat is not being
proposed for these taxa for reasons
discussed in the “Critical Habitat”
section of this proposal.

Critical Habitat

Critical habitat is defined by section
3 of the Act as: (i) the specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (I) that may require

special management considerations or
protection and; (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. “‘Conservation’” means the use
of all methods and procedures needed
to bring any protected species to the
point at which the measures provided
pursuant to the Act are no longer
necessary (50 CFR 424.02(c)).

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, the Secretary specify
critical habitat at the time a species is
proposed for listing. The Service finds
that designation of critical habitat is not
prudent for Arabis hoffmannii,
Arctostaphylos confertiflora, Berberis
pinnata ssp. insularis, Castilleja mollis,
Dudleya nesiotica, Galium buxifolium,
Gilia tenuiflora ssp. hoffmannii,
Helianthemum greenei, Malacothamnus
fasciculatus ssp. nesioticus, Malacothrix
indecora, Malacothrix squalida,
Phacelia insularis ssp. insularis, and
Thysanocarpus conchuliferus at this
time. Service regulations (50 CFR
424.12(a)(1)) state that designation of
critical habitat is not prudent when one
or both of the following situations exist:
(1) the species is threatened by taking or
other human activity, and identification
of critical habitat can be expected to
increase the degree of such threat to the
species, or (2) such designation of
critical habitat would not be beneficial
to the species.

Critical habitat designation for Arabis
hoffmannii, Arctostaphylos
confertiflora, Berberis pinnata ssp.
insularis, Castilleja mollis, Dudleya
nesiotica, Galium buxifolium, Gilia
tenuiflora ssp. hoffmannii,
Helianthemum greenei, Malacothamnus
fasciculatus ssp. nesioticus, Malacothrix
indecora, Malacothrix squalida,
Phacelia insularis ssp. insularis, and
Thysanocarpus conchuliferus is not
prudent due to lack of benefit. Dudleya
nesiotica, Helianthemum greenei,
Malacothamnus fasciculatus ssp.
nesioticus, and Thysanocarpus
conchuliferus all occur on private lands
where there is unlikely to be any need
for Federal involvement under section 7
of the Act. Arabis hoffmannii,
Arctostaphylos confertiflora, Berberis
pinnata ssp. insularis, Castilleja mollis,
Galium buxifolium, Gilia tenuiflora ssp.
hoffmannii, Malacothrix indecora,
Malacothrix squalida, and Phacelia
insularis ssp. insularis all either have
fewer than 100 individuals or fewer
than four populations and any action
that would adversely modify occupied

or suitable habitat that might be
considered critical habitat would also
jeopardize the species. Therefore, the
designation of critical habitat would not
provide any benefit to the conservation
of the species beyond that afforded by
listing.

The NPS, the Department of Defense
(DOD), TNC, and other pertinent parties
have been notified of the location and
importance of protecting these species’
habitats. Protection of these species’
habitats will be addressed through the
development of a conservation
agreement with the Park, the recovery
process, and through the section 7
consultation process as a result of listing
these species. The Service believes that
effects of Federal involvement in the
areas where these plants occur can be
identified without the designation of
critical habitat. The Service finds that
designation of critical habitat for these
plants is not prudent at this time,
because such designation would not
increase the degree of protection to the
species beyond the protection afforded
by listing.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery actions be carried
out for all listed species. The protection
required of Federal agencies and the
prohibitions against certain activities
involving listed plants are discussed, in
part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is listed as endangered or
threatened and with respect to its
critical habitat, if any is designated.
Regulations implementing this
interagency cooperation provision of the
Act are codified at 50 CFR part 402.
Section 7(a)(2) requires Federal agencies
to ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of
such a species or to destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with the Service.

The NPS has developed a Resources
Management Plan and Environmental
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Impact Statement (EIS) for improvement
of water quality and conservation of rare
species and their habitats on Santa Rosa
Island in response to a Cleanup and
Abatement Order, issued by the Central
Coast Regional Water Quality Control
Board and the proposed listing of the 16
plants from the Northern Channel
Islands. The implementation of the Plan
is intended to improve the status of the
plants in this rule; due to natural
variability in population sizes of the
annual plants in this rule, however, any
evaluation of the success of
implementation will require at least
three years to evaluate. For more long-
lived species, even an accurate
assessment of survivorship to
reproductive maturity may take
considerably longer.

The Service and NPS have been
cooperating to develop a conservation
agreement (CA) in accordance with an
MOU among several Federal land-
managing agencies to cooperate in the
conservation of species for which listing
may be appropriate (U.S. Department of
the Interior 1994). The Service has been
working with and advising NPS since at
least 1991 including the review of their
range management plans effects on the
species in this rule. The intent of the CA
is to focus on the conservation needs of
the plant and animal species of special
concern from the northern Channel
Islands such that listing for some of
those taxa may be avoided. The CA
would also serve as a template for the
future development of a recovery
strategy for the 13 taxa included in this
rule.

The Service and NPS signed an MOU
in 1995, for the purpose of developing
a conservation strategy (CS) that would
be included as the basis for a portion of
the preferred alternative for the NPS
EIS. A team of biologists from three
agencies (NPS, Service, and BRD) was
assembled to prepare the CS. As a first
step in developing a CS for the northern
Channel Islands, the conservation team
compiled and reviewed available
literature and data relevant to these
species and their plant communities.
Two public meetings were held on
September 8, 1994, and January 9, 1995,
to gather additional scientific data on
the species and their habitats,
distributions, and threats. It was agreed
that the best strategy for recovery of the
species would be a restoration of the
ecosystem processes and habitat
structures that support them. The NPS
selected the CS alternative in the final
EIS (NPS 1997).

Of the 13 taxa in this rule, all except
Dudleya nesiotica, Malacothamnus
fasciculatus ssp. nesioticus, and
Thysanocarpus conchuliferus have

populations or historical habitat located
on Federal lands. Three of the taxa
(Galium buxifolium, Malacothrix
indecora, and Phacelia insularis ssp.
insularis) have populations or historical
habitat on San Miguel Island, which is
owned by the Navy and managed by
NPS through a MOA and IA. Navy
activities that could potentially affect
these taxa and their habitats include
military exercises and equipment testing
and retrieval carried out under the
Executive Order that established the
PMTC Sea Test Range, which includes
Anacapa, San Miguel, Santa Barbara,
Santa Cruz, and Santa Rosa Islands and
their environs.

Two of the taxa (Berberis pinnata ssp.
insularis and Malacothrix squalida)
have populations or historical habitat on
Anacapa Island, which is owned and
managed by the NPS. Eight of the 13
taxa have populations or historical
habitat on Santa Rosa Island, which is
owned and managed by the NPS. Three
of those eight taxa are single island
endemics (Arctostaphylos confertiflora,
Castilleja mollis, Gilia tenuiflora ssp.
hoffmannii). NPS activities that could
potentially affect these taxa and their
habitats include specific management
plans, including those that address
expansion of NPS facilities; expansion
of visitor services; range management
plans, including those that address
cattle ranching and deer and elk
hunting; alien plant removal programs;
and other ecosystem restoration
programs, including prescribed fire
management. Other activities include
the issuing of permits, including Special
Use Permits, that authorize continued
ranching and hunting operations on
Santa Rosa Island. Also included are
permits that authorize activities by other
agencies or organizations, including
rights-of-way to the Department of
Commerce to access lighthouse and
communication facilities.

As mentioned above, there are three
taxa that occur wholly on lands owned
and managed by TNC. Future
management of Santa Cruz Island may
involve NPS as a cooperator, since the
island is within National Park
boundaries. NPS has already developed
a keen interest in the conservation of the
taxa in this rule on Santa Cruz Island,
and the Service would anticipate
coordination with NPS on issues
affecting those taxa.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered plants or threatened
plants. All prohibitions of section
9(a)(2) of the Act, implemented by 50
CFR 17.61 for endangered plants, and 50
CFR 17.71 for threatened plants, apply.

These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to
import or export, transport in interstate
or foreign commerce in the course of a
commercial activity, sell or offer for sale
in interstate or foreign commerce, or
remove and reduce the species to
possession from areas under Federal
jurisdiction. In addition, for plants
listed as endangered, the Act prohibits
the malicious damage or destruction on
areas under Federal jurisdiction and the
removal, cutting, digging up, or
damaging or destroying of such plants
in knowing violation of any State law or
regulation, including State criminal
trespass law. Certain exceptions to the
prohibitions apply to agents of the
Service and State conservation agencies.

It is the policy of the Service,
published in the Federal Register (59
FR 34272) on July 1, 1994, to identify
to the maximum extent practicable at
the time a species is listed those
activities that would or would not be
likely to constitute a violation of section
9 of the Act. The intent of this policy
is to clarify the potential impacts of a
species listing on proposed and ongoing
activities within its range. Eight of the
13 taxa in this final rule are known to
occur on lands under the jurisdiction of
the NPS or DOD; an additional 4 taxa
historically occurred on these same
Federal lands, and potential habitat may
still exist. Collection, damage, or
destruction of listed species on these
lands is prohibited. However,
authorization to incidentally remove or
destroy such species on Federal lands
may be granted by the Fish and Wildlife
Service for any otherwise legal action
funded, authorized, or implemented by
a Federal agency through section 7 of
the Act. The removal and reduction to
possession of listed species on Federal
lands for research activities may be
authorized by the Service under section
10(a)(1)(A) of the Act.

Section 9 of the Act prohibits
removal, cutting, digging up, damaging,
or destroying endangered plants on
Federal or non-Federal lands in
knowing violation of any law or
regulation of any State or in the course
of any violation of a State criminal
trespass law. As an example, if
individuals of an endangered plant
species were grazed or trampled by
cattle while the livestock were
trespassing on either Federal or non-
Federal land, a violation of section 9
may exist. However, if the livestock
grazing occurred under the authority of
a local permit on non-Federal land or
under a section 7 consultation on
Federal land, section 9 would not be
violated. Questions regarding whether
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specific activities would constitute a
violation of section 9 should be directed
to the Field Supervisor of the Service’s
Ventura Field Office (see ADDRESSES
section).

The Act and 50 CFR 17.62 and 17.63
for endangered plants and 50 CFR 17.72
for threatened plants also provide for
the issuance of permits to carry out
otherwise prohibited activities
involving endangered or threatened
plants under certain circumstances.
Such permits are available for scientific
purposes and to enhance the
propagation or survival of the species.
For threatened plants, permits also are
available for botanical or horticultural
exhibition, educational purposes, or
special purposes consistent with the
purposes of the Act. Requests for copies
of the regulations regarding listed
species and inquiries about prohibitions
and permits may be addressed to the
U.S. Fish and Wildlife Service,
Endangered Species Permits, 911 N.E.
11th Avenue, Portland, Oregon 97232—
4181 (telephone 503/231-2063,

National Environmental Policy Act

The Fish and Wildlife Service has
determined that Environmental
Assessments and Environmental Impact
Statements, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

Required Determinations

The Service has examined this
regulation under the Paperwork
Reduction Act of 1995 and found it to
contain no information collection
requirements.
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulations Promulgation

Accordingly, the Service amends part
17, subchapter B of chapter I, title 50 of
the Code of Federal Regulations, as set
forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Section 17.12(h) is amended by
adding the following, in alphabetical
order under FLOWERING PLANTS, to
the List of Endangered and Threatened
Plants to read as follows:

§17.12 Endangered and threatened plants.
* * * * *

facsimile 503/231-6243). final rule are Tim Thomas and Connie (h)* * =
Species — . . Critical Special
Historic range Family Status ~ When listed habitat tules
Scientific name Common name
* * * * * * *
Flowering Plants
* * * * * * *
Arabis hoffmannii ..... Hoffman’s rockcress U.S.A. (CA) ............. Brassicaceae—Mus- E 623 NA NA
tard.
* * * * * * *
Arctostaphylos Santa Rosa Island U.S.A. (CA) .ccoveeen. Ericaceae— E 623 NA NA
confertiflora. manzanita. Manzanita.
* * * * * * *
Berberis pinnata ssp. Island barberry ........ U.S.A. (CA) .ccoene. Berberidaceae— E 623 NA NA
insularis. Barberry.
* * * * * * *
Castillefa mollis ........ Soft-leaved Indian U.S.A. (CA) ..ccoene. Scrophularia- ........... E 623 NA NA
paintbrush. ceae—Figwort
* * * * * * *
Dudleya nesiotica .... Santa Cruz Island U.S.A. (CA) .cceeenee. Crassulaceae— T 623 NA NA
dudleya. Stonecrop.
* * * * * * *
Galium buxifolium .... Island bedstraw ....... U.S.A. (CA) ..ccoveneen. Rubiaceae—Bed- E 623 NA NA
straw.
* * * * * * *
Gilia tenuiflora ssp. Hoffmann’s gilia ...... U.S.A. (CA) .cceenee. Polemoniaceae— E 623 NA NA
hoffmanni. Phlox.
* * * * * * *
Helianthemum Island rush rose ...... U.S.A. (CA) oo Asteraceae—Aster .. T 623 NA NA

greenei.
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Species

S . . Critical Special
Historic range Family Status ~ When listed .
Scientific name Common name habitat rules
* * * * * * *
Malacothamnus Santa Cruz Island US.A. (CA) .ccoveeen. Malvaceae—Mallow E 623 NA NA
fasciculatus ssp. bush-mallow.
nesioticus.
* * * * * * *
Malacothrix indecora  Santa Cruz Island U.S.A. (CA) oo Asteraceae—Aster .. E 623 NA NA
malacothrix.

* * * * * * *
Malacothrix squalida Island malacothrix ... U.S.A. (CA) ............. Asteraceae—Aster .. E 623 NA NA
* * * * * * *

Phacelia insularis Island phacelia ........ US.A. (CA) ..ccoveeen. Hydrophylla- ............ E 623 NA NA

Ssp. insularis. ceae—Waterleaf .....
* * * * * * *
Thysanocarpus Santa Cruz Island US.A. (CA) ..ccoveeen. Brassicaceae—Mus- E 623 NA NA
conchuliferus. lacepod. tard.
* * * * * * *

Dated: July 24, 1997
John G. Rogers,
Director, Fish and Wildlife Service.
[FR Doc. 97-20133 Filed 7-30-97; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 961107312-7012-02; I.D.
072597A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Species in the Rock
Sole/Flathead Sole/*‘Other Flatfish”
Fishery Category by Vessels Using
Trawl Gear in Bering Sea and Aleutian
Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing directed
fishing for species in the rock sole/
flathead sole/*‘other flatfish” fishery
category by vessels using trawl gear in
the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to prevent exceeding the 1997
Pacific halibut bycatch allowance
specified for the trawl rock sole/flathead
sole/““other flatfish” fishery category.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 25, 1997, until 2400
hrs, A.l.t., December 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Fishing by U.S. vessels is governed
by regulations implementing the FMP at
subpart H of 50 CFR part 600 and 50
CFR part 679.

The 1997 halibut bycatch allowance
specified for the BSAI trawl rock sole/
flathead sole/*“other flatfish” fishery
category, which is defined at
§679.21(e)(3)(iv)(B)(2), was established
by the Final 1997 Harvest Specifications
for Groundfish of the BSAI (62 FR 7168,
February 18, 1997) as 795 metric tons.

In accordance with §679.21(e)(7)(iv),
the Administrator, Alaska Region,
NMFS, has determined that the 1997
Pacific halibut bycatch allowance
specified for the trawl rock sole/flathead
sole/*‘other flatfish” fishery in the BSAI
has been caught. Consequently, NMFS
is closing directed fishing for species in
the rock sole/flathead sole/*“other
flatfish” fishery category by vessels
using trawl gear in the BSAL.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and ().

Classification

This action responds to the best
available information recently obtained
from the fishery. It must be
implemented immediately to prevent
overharvesting the 1997 Pacific halibut
bycatch allowance specified for the
trawl rock sole/flathead sole/*‘other
flatfish” fishery in the BSAI. Providing
prior notice and an opportunity for
public comment on this action is
impracticable and contrary to public
interest. The fleet will soon take the
Pacific halibut bycatch allowance
specified for the trawl rock sole/flathead
sole/“other flatfish” fishery in the BSAI.
Further delay would only result in
overharvest and disrupt the FMP’s
objective of allowing incidental catch to
be retained throughout the year. NMFS
finds for good cause that the
implementation of this action cannot be
delayed for 30 days. Accordingly, under
5 U.S.C. 553(d), a delay in the effective
date is hereby waived.

This action is required by 50 CFR
679.21 and is exempt from review under

E.O. 12866.
Authority: 16 U.S.C. 1801 et seq.
Dated: July 25, 1997.

Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 97-20097 Filed 7-25-97; 4:44 pm]
BILLING CODE 3510-22—F
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 35
RIN AF77

License Term for Medical Use Licenses

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission is proposing to amend 10
CFR part 35 to eliminate the five-year
term limit for medical use licenses in 10
CFR 35.18. License terms for licenses
issued pursuant to part 35 would be set,
by policy up to ten years, as are the
license terms for other materials
licenses. The NRC would issue some
licenses for shorter terms, if warranted
by the individual circumstances of
license applicants. The amendment
would reduce the administrative burden
of license renewals for both NRC and
licensees, and would support NRC’s
goal of streamlining the licensing
process.

DATES: Submit comments by October 14,
1997. Comments received after this date
will be considered, if it is practical to do
so, but the NRC is able to assure
consideration only for comments
received on or before this date.
ADDRESSES: Send comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001. Hand-deliver comments to: 11555
Rockville Pike, Rockville, Maryland,
between 7:45 a.m. and 4:15 p.m.,
Federal workdays.

Copies of any comments received may
be examined at the NRC Public
Document Room, 2120 L Street NW
(lower level), Washington, DC.

For information on submitting
comments electronically, see the
discussion under Electronic Access in
the Supplementary Information section.
FOR FURTHER INFORMATION CONTACT:
William B. McCarthy, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,

Washington, DC 20555-0001, telephone
(301) 415-7894; e-mail WBM@nrc.gov.

SUPPLEMENTARY INFORMATION:
I. Background

In 1995, the NRC Office of Nuclear
Material Safety and Safeguards (NMSS)
initiated a review to determine whether
the license term for material licenses
could be increased so that NRC’s
licensing resources could be redirected
to other areas of the materials program.
The resources devoted to renewals
constituted over 50 percent of the total
resources expended for licensing. NMSS
undertook this review as a part of NRC’s
business process redesign efforts.

The license renewal process has been
used as an opportunity for the
Commission to review: (1) The history
of the licensee’s operating performance
(e.g., the record on compliance with
regulatory requirements); and (2) the
licensee’s program. This review is
performed to ascertain if the licensee
employs up-to-date technology and
practices in the protection of health,
safety, and the environment, and
complies with any new or amended
regulations. As part of a license renewal,
the licensee is asked to provide
information on the current status of its
program as well as any proposed
changes in operations (types and
guantities of authorized materials),
personnel (authorized users and
radiation safety officers), facility,
equipment, or applicable procedures.
The renewal process has been perceived
to benefit both the licensee and NRC
because it requires both to take a
comprehensive look at the licensed
operation. However, in practice, most of
the proposed changes are identified and
requested by licensees as amendments
rather than during the license renewal
process.

License terms have been reviewed on
numerous occasions since 1967. On
May 12, 1967 (32 FR 7172), the
Commission amended 10 CFR part 40 to
eliminate a three-year limit on the term
of source material licenses. At that time,
there was no restriction on the term of
byproduct licenses under 10 CFR part
30 or special nuclear material licenses,
under 10 CFR part 70. In the notice of
proposed rulemaking associated with
this rule, dated December 22, 1966, NRC
indicated that if the proposed
amendment to eliminate the three-year
restriction were adopted, licenses would

be issued for five-year terms, except
when the nature of the applicant’s
proposed activities indicated a need for
a shorter license period. At that time,
the Commission believed there was
little justification for granting licenses
under 10 CFR parts 30, 40, and 70 for
terms of less than five years, in view of
the cumulative experience up to that
time and the means available to NRC to
suspend, revoke, or modify such
licenses if public health and safety or
environment so required. Licenses have
been issued for five-year terms since
1967.

In March 1978, NMSS conducted a
study (SECY-78-284, “The License
Renewal Study for parts 30, 40 and 70
Licenses”) to consider changing the
five-year renewal period for parts 30, 40,
and 70 licenses. The study concluded,
in part, that the NRC should continue its
practice of issuing specific licenses for
five-year terms and should retain an
option to write licenses for shorter
terms, if deemed necessary for new
types of operations, or if circumstances
warranted.

On July 26, 1985 (50 FR 30616), NRC
proposed revising 10 CFR part 35,
“Medical Use of Byproduct Material.”
The proposed rulemaking indicated that
the Commission had selected a term of
five years for a license. It was believed
that a term shorter than five years would
not benefit health and safety because
past experience indicated that medical
programs did not generally change
significantly over that period of time.
The notice also indicated that a longer
term may occasionally result in
unintentional abandonment of the
license. On October 16, 1986 (51 FR
36932), NRC issued the final rule that
consolidated and clarified radiation
safety requirements related to the
medical use of byproduct materials, and
included a license term of five years.

OnJune 19, 1990 (55 FR 24948), the
Commission announced that the license
term for major operating fuel cycle
licensees (i.e., licenses issued pursuant
to 10 CFR parts 40 or 70) would be
increased from a five-year term to a ten-
year term at the next renewal of the
affected licenses. This change enabled
NRC resources to be used to improve the
licensing and inspection programs. The
bases for this change were that major
operating fuel cycle facilities had
become stable in terms of significant
changes to their licenses and operations,
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and that licensees would be required to
update the safety demonstration
sections of their licenses every two
years.

OnJuly 2, 1996, the Commission
approved the NRC staff’s proposal to
extend the license term for uranium
recovery facilities from five years to ten
years. Extending the license terms
reduces the administrative burden
associated with the license renewal
process for both the NRC staff and the
uranium recovery licensees. Also, the
extension reduces the licensee fees,
brings the license term for these
facilities more commensurate with the
level of risk, and supports NRC’s goal of
streamlining the licensing process.
Licensees were informed of the
extensions in July 1996.

On February 6, 1997 (62 FR 5656), the
Commission gave notice of the policy
that the license term for material
licenses issued pursuant to 10 CFR parts
30, 40, or 70 would be increased from
a five-year term to up to a ten-year term
at the next renewal of the affected
licenses. The term for licenses issued
pursuant to 10 CFR part 35 is
established by regulation at five years.
The ten-year term for other licenses has
been set by policy. Part 35 license terms
would be set by this policy after the
final rule is effective that removes the
reference to a five-year license term
from 10 CFR 35.18. The NRC may issue
a license for a shorter term, depending
on the individual circumstances of the
license applicant.

I1. Discussion

The change in policy under which the
license term for materials licenses is up
to ten years, has created an
inconsistency between the license terms
for medical use and non-medical use
materials licenses. NRC believes that the
license duration period may also be
extended without adverse impacts on
public health and safety, such as
increases in the unintentional
abandonment of licensed material, or
decreases in the licensees’ attention to
licensed activities, for the following
reasons:

(1) Licensees would continue to be
required to adhere to the regulations
and their license conditions, and to
apply for license amendments for
certain proposed changes to their
programs;

(2) No changes in either the frequency
or elements of the medical inspection
program are being proposed;

(3) NRC would continue to be in the
position to identify, by inspection or
other means, violations that affect
public health and safety, and to take
appropriate enforcement actions;

(4) Cases of abandonment of NRC
licenses would be identified through
nonpayment of the annual licensing fees
and regional follow-up;

(5) The staff would continue to make
licensees aware of health and safety
issues through the issuance of generic
communications (such as information
notices, generic letters, bulletins, and
the NMSS Licensee Newsletter); and

(6) NRC efforts are moving to a more
performance-based regulatory approach,
where emphasis is placed on the
licensee’s execution of commitments
rather than on re-review of the details of
the licensee’s program.

I11. Proposed Regulatory Action

The NRC is proposing to revise Part
35 to eliminate the five-year term limit
in 10 CFR 35.18 for medical use
licenses, so that the term for medical
licenses can be set by policy for up to
ten years.

1VV. Compatibility for Agreement States

No problems have been identified
regarding Agreement State
implementation of this rule change.
Section 35.18 is a Division 3
requirement. For purposes of NRC and
Agreement State compatibility
requirements, Division 3 rules apply to
a number of the provisions in NRC
regulations that would be appropriate
for Agreement States to adopt, but they
do not require any degree of uniformity
between NRC and State rules. Such
rules are strictly matters for the
regulatory agency and the regulatory
community within its jurisdiction. NRC
encourages states to adopt the regulatory
approach taken by NRC in such rules,
but states are not required to do so.
Under the new Commission Policy
Statement on Agreement State
Compatibility, Division 3 rules will be
classified as compatibility category D
with the same description as Division 3.

V. Electronic Access

Comments may be submitted
electronically, in either ASCII text or
WordPerfect format, by calling the NRC
Electronic Bulletin Board on FedWorld.
The bulletin board may be accessed
using a personal computer, a modem,
and one of the commonly available
communications software packages, or
directly via Internet. Background
documents on the rulemaking are also
available, as practical, for downloading
and viewing on the bulletin board.

If using a personal computer and
modem, the NRC rulemaking subsystem
on FedWorld can be accessed directly
by dialing the toll-free number (800)
303-9672. Communication software
parameters should be set as follows:

parity to none, data bits to 8, and stop
bits to 1 (N,8,1). Using ANSI or VT-100
terminal emulation, the NRC
rulemaking subsystem can then be
accessed by selecting the “Rules Menu”’
option from the “NRC Main Menu.”
Users will find the “FedWorld Online
User’s Guides” particularly helpful.
Many NRC subsystems and data bases
also have a “Help/Information Center”
option that is tailored to the particular
subsystem.

The NRC subsystem on FedWorld can
be accessed by a direct dial phone
number for the main FedWorld BBS
(703) 321-3339, or by using Telnet via
Internet: fedworld.gov. If using (703)
321-3339 to contact FedWorld, the NRC
subsystem will be accessed from the
main FedWorld menu by selecting the
“Regulatory, Government
Administration and State Systems,”
then selecting ““Regulatory Information
Mall.”” At that point, a menu will be
displayed that has an option “US
Nuclear Regulatory Commission’ that
will take you to the NRC Online main
menu. The NRC Online area also can be
accessed directly by typing ““/go nrc’’ at
a FedWorld command line. If you access
NRC from FedWorld’s main menu, you
may return to FedWorld by selecting the
“Return to FedWorld” option from the
NRC Online main menu. However, if
you access NRC at FedWorld by using
NRC'’s toll-free number, you will have
full access to all NRC systems, but you
will not have access to the main
FedWorld systems.

If you contact FedWorld using Telnet,
you will see the NRC area and menus,
including the Rules menu. Although
you will be able to download
documents and leave messages, you will
not be able to write comments or upload
files (comments). If you contact
FedWorld using FTP, all files can be
accessed and downloaded but uploads
are not allowed; all you will see is a list
of files without descriptions (normal
Gopher look). An index file listing all
files within a subdirectory, with
description, is available. There is a 15-
minute time limit for FTP access.

Although FedWorld also can be
accessed through the World Wide Web,
like FTP, that mode only provides
access for downloading files and does
not display NRC Rules menu.

You may also access the NRC’s
interactive rulemaking web site through
the NRC home page (http://
www.nrc.gov). This site provides the
same access as the FedWorld bulletin
board, including the facility to upload
comments as files (any format), if your
web browser supports that function.

For more information on the NRC
bulletin boards call Mr. Arthur Davis.
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Systems Integration and Development
Branch, NRC, Washington DC 20555—
0001, telephone (301) 415-5780; e-mail
AXD@nrc.gov. For information about
the interactive rulemaking site, contact
Ms. Carol Gallagher (301) 415-6215; e-
mail CAG@nrc.gov.

VI. Finding of No Significant
Environmental Impact: Availability

No Environmental Assessment will be
needed because the rulemaking is
covered by the categorical exclusion in
10 CFR 51.22(c)(3)(i) for amendments to
Part 35 that relate to renewals of
licenses.

VII. Paperwork Reduction Act
Statement

This proposed rule will reduce the
burden for both medical licensees and
NRC, because terms could be
established by policy, for up to ten
years, as is the case for other material
licensees. However, the reduced burden
from less frequent license renewal will
not be realized in the near future
because the affected licenses are
operating under a five-year extension of
their current licenses which were
granted in 1995. The impact of that one-
time extension is addressed in the
current supporting statement for NRC
Form 313, “Application for Material
License” which was approved by the
Office of Management and Budget
(OMB) under OMB clearance No. 3150—
0120, and expires on July 31, 1999. The
data on the reduced burden from
extension of the license term for all
material licenses, as well as from other
actions taken to streamline the licensing
process, will be included in the request
for renewal of the information collection
requirements on NRC Form 313, in
1999. This is appropriate because the
next OMB clearance extension will
cover 1999-2002, during which time the
medical licenses currently under the
five year extension will expire and be
affected by this rulemaking.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, an information collection unless it
displays a currently valid OMB control
number.

VIII. Regulatory Analysis

Problem

The current rule requirement,
regarding the term of medical licenses,
is codified in Section 35.18 and states
that, “The Commission shall issue a
license for the medical use of byproduct
material for a term of five years.” The
License term of other materials licenses,
as established by Commission policy, is

up to ten years. There is thus an
inconsistency as to duration and
manner of determination of the license
term of medical use licenses and all
other materials licenses. Based on the
above, the following options were
considered.

Alternative Approaches

1. Take no action: Maintain the
requirement that licenses issued
pursuant to Part 35 would be issued for
five years.

This option would continue the
inconsistency between how license
terms for medical licenses, and all other
materials licenses, are established.
Terms for medical use licenses are
established in codified regulations,
whereas the term for other materials
licenses are set by policy. Also, this
option would result in disparities in the
duration of the term for material
licenses, because medical use licenses
would continue to be issued for five-
year terms whereas the duration of the
term for other materials licenses would
be up to ten years.

2. Revise 10 CFR 35.18: Revise the
regulations to delete any reference to the
license term for licenses issued
pursuant to Part 35.

This option would result in
consistency between how license terms
for medical licenses and all other
material licenses are established and in
the duration of such licenses.
Commission decisions regarding the
duration of a materials license could
therefore apply uniformly to all types of
material licenses. After final rulemaking
action to revise 10 CFR 35.18, the
license term for licenses issued
pursuant to Part 35 would be set by
already established policy for up to ten
years.

Value and Impact

The license renewal process is
resource-intensive for both the licensee
and NRC. At the time of license
renewal, licensees submit to NRC any
changes in operations, personnel,
facility, equipment, or applicable
procedures. Because NRC is in contact
with the licensees on an ongoing basis,
many of these changes are identified
during the inspection and license
amendment process. Therefore, the
rulemaking to remove the five-year
license term for medical use of
byproduct material would not change
the health and safety requirements
imposed on licensees.

If the reference to the five-year term
in 10 CFR 35.18 is removed, and with
the Commission’s approval (February
1997) given to extend the license term
up to ten years for all material licenses

issued pursuant to Parts 30, 40, and 70,
there would be a reduction in the
regulatory burden for approximately
2,000 NRC licensees that use byproduct
material for medical procedures.
Estimated savings are based on the
assumption that these licensees would
only be required to submit a renewal
application every ten years as opposed
to every five years, resulting, on average,
in a savings of 200 applications per
year. However, countervailing these
savings, medical licensees may need to
submit an average of one additional
amendment during the ten year period
to account for changes in operations that
would have routinely been addressed
when the license was renewed on a five
year cycle. Assuming that a typical
license renewal application and typical
amendment involves ten hours and two
hours of licensee professional effort,
respectively, there would be a net
savings per licensee of eight hours.
Based on an industry professional labor
rate of $70 per hour, the annual
industry-wide savings would
approximate $112,000. Over a 30-year
time frame, based on a 7 percent real
discount rate, the present worth savings
to industry would approximate $1.4
million.

Similarly, this rulemaking would also
be cost effective for the NRC because
fewer resources would be required to
review and process renewal
applications. On average, it takes
approximately 14 hours of NRC
professional time to renew a medical
license and four hours to review an
amendment. This translates to a net
savings to the NRC of 10 hours per
license. Assuming an NRC labor rate of
$70 per hour, and on average, 200
application per year, the annual NRC
savings would equal $140,000. The 30
year present worth savings to the NRC
would approximate $1.7 million.

Conclusion

This rulemaking, to remove the five-
year license term for medical use of
byproduct material, is proposed so the
term for medical licenses will be
consistent with that of other materials
licenses (set by policy to be up to 10
years). The extension will reduce the
administrative burden of license
renewals for both NRC and the licensee
and will support NRC’s goal of
streamlining the licensing process
without any reduction in health and
safety. NRC may issue some licenses for
shorter terms, if warranted by the
individual circumstances of license
applicants.
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Decisional Rationale

Based on the consistency which is
created between license terms for
medical licenses and all other material
licenses by the rulemaking, and the cost
effectiveness of a license term of up to
ten years, the NRC is proposing to
amend 10 CFR part 35 to eliminate the
five-year term limit for medical use
licenses and allow the license term to be
set by the established policy for up to
ten years.

IX. Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this rule,
if adopted, will not have a significant
impact on a substantial number of small
entities. If any small entity subject to
this regulation determines that, because
of its size, it is likely to bear a
disproportionate adverse economic
impact, the entity should notify the
Commission of this in a comment that
indicates the following:

(a) The licensee’s size and how the
proposed regulation would result in a
significant economic burden upon the
license compared to the economic
burden on a larger licensee;

(b) How the proposed regulation
could be modified to take into account
the licensee’s differing needs and
capabilities;

(c) The benefits that would accrue, or
the detriments that would be avoided, if
the proposed rule were modified as
suggested by the licensee;

(d) How the proposed regulation, as
modified, would more closely equalize
the impact of NRC regulations or create
more equal access to the benefits of
Federal programs, as opposed to
providing special advantages to any one
individual or group; and

(e) How the proposed regulation, as
modified, would still adequately protect
public health and safety.

X. Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this rule, and therefore a
backfit analysis is not required because
the amendment does not involve any
provisions that would impose backfits
as defined in 10 CFR 50.109(a)(1).

List of Subjects in 10 CFR Part 35

Byproduct material, Criminal
penalties, Drugs, Health facilities,
Health professions, Nuclear materials,
Occupational safety and health,
Radiation protection, Reporting and
record requirements.

For the reasons set out in the
preamble and under the authority of the

Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553;
the NRC is adopting the following
amendments to 10 CFR part 35.

PART 35—MEDICAL USE OF
BYPRODUCT MATERIAL

1. The authority citation for part 35
continues to read as follows:

Authority: Secs. 81, 161, 182, 183, 68 Stat.
935, 948, 953, 954, as amended (42 U.S.C.
2111, 2201, 2232, 2233); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

2. The introductory text of §35.18 is
revised to read as follows:

§35.18 Licenseissuance

The Commission shall issue a license
for the medical use of byproduct
material if:

* * * * *

Dated at Rockville, Maryland, this 10th day
of July, 1997.

For the Nuclear Regulatory Commission.
Hugh L. Thompson, Jr.,
Acting Executive Director for Operations.
[FR Doc. 97-20189 Filed 7-30-97; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 50 and 73
[PRM 50-59 and PRM 50-60]
RIN 3150-AF63

Frequency of Reviews and Audits for
Emergency Preparedness Programs,
Safeguards Contingency Plans, and
Security Programs For Nuclear Power
Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission is proposing to amend its
regulations to change the frequency of
licensees’ independent reviews and
audits of their emergency preparedness
programs, safeguards contingency plans,
and security programs. This amendment
is being proposed in response to
petitions for rulemaking submitted by
Virginia Power Company. Specifically,
instead of conducting reviews every 12
months, as is currently required, the
proposed amendment would require
nuclear power reactor licensees to
conduct program reviews and audits in
response to program performance
indicators, or after a significant change
in personnel, procedures, equipment, or
facilities, but in no case less frequently
than every 24 months.

DATES: Submit comments October 14,
1997. Comments received after this date
will be considered if it is practical to do
s0, but the Commission is able to assure
consideration only for comments
received on or before this date.

ADDRESSES: Comments may be sent to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001. Attention: Rulemakings and
Adjudications Staff.

Deliver comments to: 11555 Rockville
Pike, Rockville, Maryland, between 7:30
a.m. and 4:15 p.m. on Federal workdays.

For information on submitting
comments electronically, see the
discussion under Electronic Access in
the Supplementary Information Section.

Certain documents related to this
rulemaking, including comments
received, may be examined at the NRC
Public Document Room, 2120 L Street
NW. (Lower Level), Washington, DC.
These documents may also be viewed
and downloaded electronically via the
Electronic Bulletin Board established by
NRC for this rulemaking as discussed
under Electronic Access in the
Supplementary Information section.

FOR FURTHER INFORMATION CONTACT: Dr.
Sandra D. Frattali, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
6261, e-mail sdf@nrc.gov.

SUPPLEMENTARY INFORMATION:
Background

On January 7, 1994, the Commission
docketed a petition for rulemaking from
Virginia Power, dated December 30,
1993, (PRM-50-59) to change the
required audit frequency for safeguards
contingency plans and security
programs at nuclear power reactors. On
January 19, 1994, the Commission
docketed, as a separate petition for
rulemaking (PRM-50-60), Virginia
Power’s request that the NRC change the
required audit frequency for emergency
preparedness programs at nuclear power
reactor facilities. NRC published these
two petitions for public comment in the
Federal Register. PRM-50-59 was
published on May 6, 1994 (59 FR
23641). PRM 50-60 was published on
April 13, 1994 (59 FR 17449).

The Commission’s regulations
currently require power reactor
licensees to conduct independent
reviews and audits of each of these
programs at least every 12 months.
Virginia Power requested that the
frequency be changed to nominally
every 24 months. This rulemaking
addresses the issues raised in these
petitions.
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The Commission notes that although
the petitioner uses the term “‘audit,” the
emergency planning regulations use the
term “program reviews.” Further, the
security program and safeguards
contingency plan regulations also use
“reviews.” When describing what is
required by a “review” of the physical
security plan, the regulations use the
term “‘audits” for some of the
requirements. This rule change will
continue to use the term *‘program
reviews” for the emergency
preparedness regulations and the
safeguards contingency and security
regulations. The use of the term *‘audit”
in the requirements for the “‘reviews’ of
the safeguards contingency and security
plans remains unchanged. The NRC
understands that licensees have
assumed that the term “audit” in
Appendix C to Part 73 means a quality
assurance (QA) audit that conforms to
their normal audit program
requirements and American National
Standards Institute (ANSI) standards
such as ANSI N45.2, “Quality
Assurance Programs for Nuclear
Facilities;” ANSI N45.2.12,
“Requirements for Auditing of Quality
Assurance Programs for Nuclear Power
Plants;” ANSI N45.2.33, “Qualifications
of Quality Assurance Program Audit
Personnel for Nuclear Power Plants;”
and ANSI N18.7, “Administrative
Controls and Quality Assurance for the
Operation Phase of Nuclear Power
Plants.” The NRC does not require that
these audits be performed by the QA
organization in accordance with the QA
program commitments for the conduct
of the audits. As stated in the current
rule, the NRC expects that these audits
must be conducted by individuals who
are qualified (technically competent) in
the subject(s) being audited and are
independent of the program (to assure
objectivity and no conflict of interest).
At the licensee’s option, the QA
organization may perform, lead, or assist
in these audits.

Along with the petitions for
rulemaking related to security and
emergency preparedness, Virginia
Power submitted a third petition (PRM—
26-1) to relax the existing audit (i.e.
program review) frequency required for
fitness-for-duty (FFD). Issues related to
the FFD petition are being addressed in
a separate NRC rulemaking.

Discussion

Requirements pertaining to the review
frequency of safeguards contingency
plans by power reactor licensees are
contained in §50.54(p)(3) and in

Appendix C to Part 73.1 Section
50.54(p)(3) requires that licensees
provide for a review of the safeguards
contingency plan at least every 12
months by individuals who are
independent of both security program
management and personnel who have
direct responsibility for implementation
of the security program. This review
must include a review and audit of
safeguards contingency procedures and
practices, an audit of the security
system testing and maintenance
program, and a test of the safeguards
systems along with commitments
established for response by local law
enforcement authorities. The current
records retention period for the results
of this review and audit in this section
is 2 years. It is being changed to 3 years
to correspond to the retention period for
the same records in Appendix C.

In Appendix C to Part 73, the section
entitled “AUDIT AND REVIEW”
requires a review of the safeguards
contingency plan at intervals not to
exceed 12 months. The review must
include an audit of safeguards
contingency procedures and practices,
and an audit of commitments
established for response by local law
enforcement authorities. The results of
this review and audit must be
maintained for a period of 3 years.

Requirements for security program
reviews are contained in § 73.55(g)(4).
This section requires that the security
program be reviewed at least every 12
months by individuals independent of
both security program management and
personnel who have direct
responsibility for the implementation of
the security program. The review must
include an audit of the security
procedures and practices, an evaluation
of the effectiveness of the physical
protection system, an audit of that
system’s testing and maintenance
program, and an audit of commitments
established for response by local law
enforcement authorities. The results of
this review and audit must be
maintained for a period of 3 years.

Requirements pertaining to the
frequency of program reviews of the
emergency preparedness program by
nuclear power reactor licensees are
contained in § 50.54(t). This section
requires that licensees provide for a
review of their emergency preparedness
program at least every 12 months by
persons who have no direct
responsibility for implementation of the
emergency preparedness program. The

1Note that this appendix is currently cited by
both §73.46, which applies to nuclear fuel
licensees, and § 73.55, which applies to nuclear
power reactor licensees. This rulemaking applies
only to nuclear power reactors.

review must include an evaluation for
adequacy of interfaces with State and
local governments, as well as the
adequacy of licensee drills, exercises,
capabilities, and procedures. The results
of the review, along with
recommendations for improvement,
must be documented, reported to the
licensee’s corporate and plant
management, and must be retained for
a period of 5 years.

The Virginia Power petitions
requested that the regulations be
amended to change the frequency of the
required audit (i.e. program review)
from at least every 12 months to
nominally every 24 months with
additional audits if performance
warranted. NRC has carefully reviewed
the arguments presented by the
petitioner and the public comments that
were submitted on the petitions. The
NRC is proposing to resolve the
petitions with regard to 10 CFR Part 50
licensees by initiating this rulemaking.
The proposed rule incorporates the
petitions in part, and modifies some
petition requests in response to the
public comments as indicated in the
following discussion.

Twenty-eight public comments
resulted from the publication of the
petitions in the Federal Register. Of
these, 9 comments concerned the
safeguards contingency plan and the
security program, and 19 concerned the
emergency preparedness program.

All the comments on the security
program were from the nuclear industry
and supported the petition. Of the 19
public comments on emergency
preparedness, 17 were from the nuclear
power industry and supported the
petition. Two were from States, who
expressed some concern with
lengthening the period between reviews.
The States’ concern has been addressed
in this proposed revision by clarifying
that more frequent, focused program
reviews and audits may be required
based on an assessment of security or
emergency preparedness by the licensee
against performance indicators, or after
a significant change in personnel,
procedures, equipment, or facilities.

The NRC staff is proposing changing
the regulations, which will reduce the
burden on the licensees without
affecting public health and safety, for
the following reasons.

First, after these rules were first
implemented, industry performance
improved to the point that annual
program reviews and audits are not
necessary to ensure that the emergency
preparedness programs, safeguards
contingency plans, or security programs
are adequate. Inspection findings and
enforcement actions, licensee
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performance during exercises and
operational safeguards response
evaluation, and the systematic
assessment of licensee performance
(SALP) evaluations indicate sufficient
improvement to justify the
recommended reduction in audit
burden. Furthermore, if a licensee’s
program is in fact not performing
properly, the proposed changes could
result in audits more frequently than
every 24 months.

Second, the current requirements for
annual reviews and audits result in a
lack of licensee flexibility, which can
compromise the completion of effective
audits. Licensees are currently limited
in their ability to allocate audit
resources according to safety needs and
priorities, because available resources
and personnel must be committed
according to a set review and audit
schedule, rather than used to monitor or
assess other areas of concern. In
addition, licensees are not always able
to conduct reviews and audits at the
same time as other activities.
Concurrent scheduling with activities
such as separately scheduled drills,
inspections, or operational activities
would permit a better review and
evaluation of plant systems. This can
lead to reviews and audits of little or
marginal benefit, or the need to perform
extra reviews and audits to reconfirm
that a program is still adequate after
there has been a change. It can also lead
to auditing before corrective actions are
completed, when waiting a short time
could allow the review and audit to be
done when the effectiveness of a
corrective action can be evaluated.

Third, the current requirements
concerning review and audit frequency
are inconsistent with recent regulatory
trends, which have moved toward
performance-based requirements that
focus attention on action to correct
demonstrated weaknesses rather than
schedule-driven needs. By establishing
performance-based criteria for triggering
reviews and audits, the NRC staff’s
resolution to PRM-50-59 and PRM-50—
60 would be consistent with recent
recommendations of the NRC
Regulatory Review Group, the National
Performance Review, and the proposed
amendments that were published in the
Federal Register on May 9, 1996 (61 FR
21105), to resolve the FFD audit
frequency petition for rulemaking,
PRM-26-1. This approach is intended
to promote flexibility and efficiency in
nuclear facility operations while
maintaining the highest standards of
public health and safety. Both NRC
policy directives and Congressional
action emphasize the need for the

Commission to move toward
performance-based regulations.

As a result, the NRC staff proposes to
revise the regulations to require that
licensees conduct focused program
reviews and audits as needed, based on
an assessment by the licensee against
performance indicators or in response to
a significant change in personnel,
procedures, equipment, or facilities, and
that all program elements are reviewed
and audited at least every 24 months.
These changes are consistent with the
requested changes in the two petitions
for rulemaking (PRM 50-59 and PRM
50-60) and will promote performance-
based rather than compliance-based
review and audit activities.

The proposed changes will further
clarify that programs must be reviewed
and audited following a significant
change in personnel, procedures, or
equipment as soon as reasonably
practicable, but no later than 12 months
after the changes. The purpose of these
focused audits would be to ensure that
changes have not adversely affected the
operation of the particular program
element or function in question.
Accordingly, this proposed rule would
better ensure that programmatic
problems will be detected and corrected
on a timely basis and that program
reviews and audits are based on specific
performance indicators rather than on
rigidly specified time limits.

It is anticipated that a regulatory
guide may be necessary. The NRC
specifically requests public comments
on suggested performance indicators
appropriate for the emergency
preparedness and security programs that
would amplify the regulation.

Electronic Access

Comments may be submitted
electronically, in either ASCII text or
WordPerfect format (version 5.1 or
later), by calling the NRC Electronic
Bulletin Board (BBS) on FedWorld or
connecting to the NRC interactive
rulemaking web site, “‘Rulemaking
Forum.” The bulletin board may be
accessed using a personal computer, a
modem, and one of the commonly
available communications software
packages, or directly via Internet.
Background documents on the
rulemaking are also available, as
practical, for downloading and viewing
on the bulletin board.

If using a personal computer and
modem, the NRC rulemaking subsystem
on FedWorld can be accessed directly
by dialing the toll free number (800)
303-9672. Communication software
indicators should be set as follows:
parity to none, data bits to 8, and stop
bits to 1 (N,8,1). Using ANSI or VT-100

terminal emulation, the NRC
rulemaking subsystem can then be
accessed by selecting the ““Rules Menu”
option from the “NRC Main Menu.”
Users will find the “FedWorld Online
User’s Guides” particularly helpful.
Many NRC subsystems and data bases
also have a *“Help/Information Center”
option that is tailored to the particular
subsystem.

The NRC subsystem on FedWorld can
also be accessed by a direct dial phone
number for the main FedWorld BBS,
(703) 321-3339, or by using Telnet via
Internet: fedworld.gov. If using (703)
321-3339 to contact FedWorld, the NRC
subsystem will be accessed from the
main FedWorld menu by selecting the
“Regulatory, Government
Administration and State Systems,”
then selecting ““Regulatory Information
Mall.”” At that point, a menu will be
displayed that has an option ““U.S.
Nuclear Regulatory Commission’ that
will take you to the NRC Online main
menu. The NRC Online area also can be
accessed directly by typing ““/go nrc’’ at
a FedWorld command line. If you access
NRC from FedWorld’s main menu, you
may return to FedWorld by selecting the
“Return to FedWorld” option from the
NRC Online Main Menu. However, if
you access NRC at FedWorld by using
NRC'’s toll-free number, you will have
full access to all NRC systems, but you
will not have access to the main
FedWorld system.

If you contact FedWorld using Telnet,
you will see the NRC area and menus,
including the Rules Menu. Although
you will be able to download
documents and leave messages, you will
not be able to write comments or upload
files (comments). If you contact
FedWorld using FTP, all files can be
accessed and downloaded but uploads
are not allowed; all you will see is a list
of files without descriptions (normal
Gopher look). An index file listing all
files within a subdirectory, with
descriptions, is available. There is a 15-
minute time limit for FTP access.

Although FedWorld also can be
accessed through the World Wide Web,
like FTP, that mode only provides
access for downloading files and does
not display the NRC Rules Menu.

You may also access the NRC’s
interactive rulemaking web site through
the NRC home page (http://
www.nrc.gov). This site provides the
same access as the FedWorld bulletin
board, including the facility to upload
comments as files (any format), if your
web browser supports that function.

For more information on NRC bulletin
boards call Mr. Arthur Davis, Systems
Integration and Development Branch,
NRC, Washington, DC 20555-0001,
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telephone (301) 415-5780; e-mail
AXD3@nrc.gov. For information about
the interactive rulemaking site, contact
Ms. Carol Gallagher, (301) 415-5905; e-
mail CAG@nrc.gov.

Environmental Impact: Categorical
Exclusion

The Commission has determined that
this proposed rule is the type of action
described as a categorical exclusion in
10 CFR 51.22 (c)(3)(i). Therefore, neither
an environmental impact statement nor
an environmental assessment has been
prepared for this proposed rule.

Paperwork Reduction Act Statement

This proposed rule amends
information collection requirements that
are subject to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
This rule has been submitted to the
Office of Management and Budget for
review and approval of the paperwork
requirements.

Because the rule will reduce existing
information collection requirements, the
public burden for this collection of
information is expected to be decreased
by approximately 275 hours per licensee
per year. This reduction includes the
time required for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed and completing and reviewing
the collection of information. The NRC
is seeking public comments on the
potential impact of the collection of
information contained in the proposed
rule and on the following issues:

1. Is the proposed collection of
information necessary for the proper
performance of the functions of the
NRC, including whether the information
will have practical utility?

2. Is the estimate of the burden
accurate?

3. Is there a way to enhance the
quality, utility, and clarity of the
information to be collected?

4. How can the burden of the
collection of information be minimized,
including the use of automated
collection techniques?

Send comments on any aspect of this
proposed collection of information,
including suggestions for further
reducing the burden, to the Information
and Records Management Branch (T-6
F33), U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, or by Internet electronic mail at
BIJS1@NRC.GOV; and to the Desk
Officer, Office of Information and
Regulatory Affairs, NEOB-10202,
(3150-0002), Office of Management and
Budget, Washington, DC 20503.

Comments to OMB on the collections
of information or on the above issues

should be submitted by September 2,
1997. Comments received after this date
will be considered if it is practical to do
so, but assurance of consideration
cannot be given to comments received
after this date.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number.

Regulatory Analysis

A discussion of each of the changes
proposed in this rule is provided above
in the supplementary information
section. The proposed changes represent
a potential cost savings for licensees
because it is anticipated that fewer
reviews and audits will be necessary.
Most licensees include the safeguards
contingency plan as part of the physical
security program and one audit and
review covers both. Information
provided by licensees on the cost for
conducting reviews and audits of the
licensee emergency preparedness and
physical security programs varies, but is
estimated to cost approximately $15,000
per annual review and audit, for a total
for both audits of $30,000 annually.
Each element of the program would be
audited at least once every 2 years. This
would represent a potential maximum
savings of 50 percent to licensees in the
emergency preparedness and physical
security program audit costs, or an
estimated $30,000 per licensee every 2
years. The total cost savings to the
industry would be approximately $1.1M
per year. Even if some elements of the
programs were audited more frequently,
the cost to the licensee will likely be
less than auditing the entire program
every year. Limited focused audits that
address significant problems or changes
will cost about $5,000 per year if they
are needed. There is no additional cost
anticipated for collecting and analyzing
program performance indicators since
most licensees already do so in some
fashion.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act OF 1980, 5 U.S.C. 605(b),
the Commission certifies that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
This proposed rule would affect only
licensees authorized to operate nuclear
power reactors. These licensees do not
fall within the scope of the definition of
“*small entities” set forth in the
Regulatory Flexibility Act, or the Small
Business Size Standards set out in

regulations issued by the Small
Business Administration Act, 13 CFR
Part 121.

Backfit Analysis

The Commission has determined that
the backfit rule, 10 CFR 50.109, does not
apply to this proposed amendment
because this amendment would not
impose new requirements on existing 10
CFR part 50 licensees. The proposed
changes would reduce the frequency
with which licensees conduct
independent reviews and audits of their
emergency preparedness programs,
safeguards contingency plans, and
security programs. This action does not
seek to impose any new or increased
requirements in this area. It will be a
decrease of burden on the licensee. No
backfitting is intended or approved in
connection with this proposed rule
change. Therefore, a backfit analysis has
not been prepared for this amendment.

List of Subjects

10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

10 CFR Part 73

Criminal penalties, Hazardous
materials transportation, Export, Import,
Nuclear materials, Nuclear power plants
and reactors, Reporting and
recordkeeping requirements, Security
measures.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 553; the NRC
is proposing to adopt the following
amendments to 10 CFR part 50 and 73.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 1244, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended, 1244,
1246 (42 U.S.C. 5841, 5842, 5846).

2. Section 50.54 is amended by
revising paragraphs (p)(3) and (t) to read
as follows:

§50.54 Conditions of license.

* * * * *
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(3) The licensee shall provide for the
development, revision, implementation,
and maintenance of its safeguards
contingency plan by a review, as
necessary, based on an assessment by
the licensee against performance
indicators, or as soon as reasonably
practicable after a significant change
occurs in personnel, procedures,
equipment, or facilities, but no longer
than 12 months after the change. The
licensee shall ensure that all program
elements are reviewed at least every 24
months by individuals independent of
both security program management and
personnel who have direct
responsibility for implementation of the
security program. The review must
include a review and audit of safeguards
contingency procedures and practices,
an audit of the security system testing
and maintenance program, and a test of
the safeguards systems along with
commitments established for response
by local law enforcement authorities.
The results of the review and audit,
along with recommendations for
improvements, must be documented,
reported to the licensee’s corporate and
plant management, and kept available at
the plant for inspection for a period of
3 years.

* * * * *

(t) The licensee shall provide for the
development, revision, implementation,
and maintenance of its emergency
preparedness program by a review, as
necessary, based on an assessment by
the licensee against performance
indicators, or as soon as reasonably
practicable after a significant change
occurs in personnel, procedures,
equipment, or facilities, but no longer
than 12 months after the change. The
licensee shall ensure that all program
elements are reviewed at least every 24
months by persons who have no direct
responsibility for the implementation of
the emergency preparedness program.
The review shall include an evaluation
for adequacy of interfaces with State
and local governments and of licensee
drills, exercises, capabilities, and
procedures. The results of the review,
along with recommendations for
improvements, shall be documented,
reported to the licensee’s corporate and
plant management, and retained for a
period of five years. The part of the
review involving the evaluation for
adequacy of interface with State and
local governments shall be available to
the appropriate State and local
governments.

* * * * *

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

3. The authority citation for part 73
continues to read as follows:

Authority: Secs. 53, 161, 68 Stat. 930, 948,
as amended, sec. 147, 94 Stat. 780 (42 U.S.C.
2073, 2167, 2201); sec. 201, as amended, 204,
88 Stat. 1242, as amended, 1245, sec. 1701,
106 Stat. 2951, 2952, 2953 (42 U.S.C. 5841,
5844, 2297(f)).

Section 73.1 also issued under secs.
135, 141, Pub. L. 97-425, 96 Stat. 2232,
2241 (42 U.S.C. 10155, 10161). Section
73.37(f) also issued under sec. 301, Pub.
L. 96295, 94 Stat. 789 (42 U.S.C. 5841
note). Section 73.57 is issued under sec.
606, Pub. L. 99-399, 100 Stat. 876 (42
U.S.C. 2169).

4. Section 73.55 is amended by
revising paragraph (g)(4) to read as
follows:

§73.55 Requirements for physical
protection of licensed activities in nuclear
power reactors against radiological

sabotage.
* * * * *
(g) * * *

(4) The licensee shall review the
security program, as necessary, based on
an assessment by the licensee against
performance indicators, or as soon as
reasonably practicable after a significant
change occurs in personnel, procedures,
equipment, or facilities, but no longer
than 12 months after the change. The
licensee shall ensure that all program
elements are reviewed at least every 24
months by individuals who have no
direct responsibility for the
implementation of the security program.
The security program review must
include an audit of security procedures
and practices, an evaluation of the
effectiveness of the physical protection
system, an audit of the physical
protection system testing and
maintenance program, and an audit of
commitments established for response
by local law enforcement authorities.
The results and recommendations of the
security program review, management’s
findings on whether the security
program is currently effective, and any
actions taken as a result of
recommendations from prior program
reviews must be documented in a report
to the licensee’s plant manager and to
corporate management at least one level
higher than that having responsibility
for the day-to-day plant operation.
These reports must be maintained in an
auditable form, available for inspection,
for a period of 3 years.

* * * * *

5. Appendix C to Part 73, Licensee
Safeguards Contingency Plans, is

amended by revising the section titled

“Audit and Review” to read as follows:
Appendix C to Part 73—Licensee

Safeguards Contingency Plans.

* * * * *

Audit and Review

For nuclear facilities subject to the
requirements of § 73.46, the licensee shall
provide for a review of the safeguards
contingency plan at intervals not to exceed
12 months. For nuclear power reactor
licensees subject to the requirements of
§73.55, the licensee shall provide for a
review of the safeguards contingency plan, as
necessary, based on an assessment by the
licensee against performance indicators, or as
soon as reasonably practicable after a
significant change occurs in personnel,
procedures, equipment, or facilities, but no
longer than 12 months after the change and
shall ensure that all program elements are
reviewed at least every 24 months. A licensee
subject to either requirement shall ensure
that the review of the safeguards contingency
plan is by individuals independent of both
security program management and personnel
who have direct responsibility for
implementation of the security program. The
review must include an audit of safeguards
contingency procedures and practices, and
an audit of commitments established for
response by local law enforcement
authorities.

The licensee shall document the results
and the recommendations of the safeguards
contingency plan review, management
findings on whether the safeguards
contingency plan is currently effective, and
any actions taken as a result of
recommendations from prior reviews in a
report to the licensee’s plant manager and to
corporate management at least one level
higher than that having responsibility for the
day-to-day plant operation. The report must
be maintained in an auditable form, available
for inspection for a period of 3 years.

* * * * *

Dated at Rockville, Maryland, this 8th day
of July 1997.

For the Nuclear Regulatory Commission.
Hugh L. Thompson, Jr.,
Acting Executive Director for Operations.
[FR Doc. 97-20191 Filed 7-30-97; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL ELECTION COMMISSION

11 CFR Parts 100 and 114
[Notice 1997—12]

Definition of ““Member’ of a
Membership Association

AGENCY: Federal Election Commission.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Commission is seeking
comments on how to revise its rules
governing who is a “member’’ of a
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membership association following the
decision of the United States Court of
Appeals for the District of Columbia
Circuit in Chamber of Commerce of the
United States v. Federal Election
Commission. The Commission is not
proposing specific amendments to the
rules at this time but is rather
attempting to obtain general guidance
on the factors to be considered in
determining this relationship.

DATES: Comments are due on September
2,1997.

ADDRESSES: All comments should be
addressed to Susan E. Propper,
Assistant General Counsel, and must be
submitted in either written or electronic
form. Written comments should be sent
to the Federal Election Commission, 999
E Street, NW., Washington, DC 20463.
Faxed comments should be sent to (202)
219-3923, with printed copy follow-up.
Electronic mail comments should be
sent to members@fec.gov and should
include the full name, electronic mail
address and postal service address of
the commenter. Additional information
on electronic submission is provided
below.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, or Ms. Rita A. Reimer,
Attorney, 999 E Street NW.,
Washington, DC 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Federal Election Campaign Act of 1971
as amended (“FECA” or “Act”) permits
membership associations to solicit
contributions from their members for a
separate segregated fund (‘““SSF’’), which
contributions can be used for federal
political purposes. The Act also allows
membership associations to
communicate with their members on
any subject, including communications
that include express electoral advocacy.
2 U.S.C. 441b(b)(2)(A), 441b(b)(4)(C).
The implementing regulations defining
who is a “member” of a membership
association are found at 11 CFR
100.8(b)(4)(iv) and 11 CFR 114.1(e).

On August 30, 1993, the Commission
published the text of revisions to these
regulations. 58 FR 45770. The revised
rules became effective on November 10,
1993. 58 FR 59640. The rules provide
that either a significant financial
attachment to the membership
association (not merely the payment of
dues) or the right to vote directly for all
members of the association’s highest
governing body is sufficient in and of
itself to confer membership rights.
However, in most instances a
combination of regularly-assessed dues
and the right to vote directly or
indirectly for at least one member of the

association’s highest governing body is
required. The term ““membership
association” includes membership
organizations, trade associations,
cooperatives, corporations without
capital stock, and local, national and
international labor organizations that
meet the requirements set forth in these
rules.

These rules were adopted in response
to the Supreme Court’s ruling in Federal
Election Commission v. National Right
to Work Committee (“NRWC”), 459 U.S.
196 (1982), and a series of Advisory
Opinions (**AO”) adopted by the
Commission following that decision.
NRWC rejected an argument by a
nonprofit, noncapital stock corporation,
whose articles of incorporation stated
that it had no members, that it should
be able to treat as members, and thus
solicit funds to its SSF from, individuals
who had at one time responded, not
necessarily financially, to an NRWC
advertisement, mailing, or personal
contact. The Supreme Court rejected
this definition of **‘member,” saying that
to accept it “‘would virtually excise from
the statute the restriction of solicitation
to ‘members.”” Id. at 203. The Court
determined that ““members” of nonstock
corporations should be defined, at least
in part, by analogy to stockholders of
business corporations and members of
labor unions. Viewing the question from
this perspective meant that ‘“some
relatively enduring and independently
significant financial or organizational
attachment is required to be a
‘member’”’ for these purposes. Id. at 204.
The recent revisions to the
Commission’s rules were intended to
incorporate this standard.

The United States District Court for
the District of Columbia held that the
revised ‘““member”’ rules were not
arbitrary, capricious or manifestly
contrary to the statutory language, and
therefore deferred to what the court
found to be a valid exercise of the
Commission’s regulatory authority.
Chamber of Commerce of the United
States (‘““Chamber”’) v. Federal Election
Commission, Civil Action No. 94-2184
(D.D.C. Oct. 28, 1994)(1994 WL 615786).
However, the United States Court of
Appeals for the District of Columbia
Circuit reversed. 69 F.3d 600 (D.C.Cir.
1995), amended on denial of rehearing,
76 F.3d 1234 (D.C.Cir. 1996).

The case was jointly brought by the
Chamber of Commerce and the
American Medical Association
(““AMA”"), two associations that do not
provide their asserted “members’ with
the voting rights necessary to confer this
status under the current rules. The court
held that the ties between these
members and the Chamber and the

AMA are sufficient to comply with the
Supreme Court’s NWRC criteria, and
therefore concluded that the
Commission’s rules are invalid because
they define the term “member” in an
unduly restrictive fashion. 69 F.2d at
604.

The Chamber is a nonprofit
corporation whose members include
3,000 state and local chambers of
commerce, 1,250 trade and professional
groups, and 215,000 “‘direct business
members.” The members pay annual
dues ranging from $65 to $100,000 and
may participate any of 59 policy
committees that determine the
Chamber’s position on various issues.
However, the Chamber’s Board of
Directors is self-perpetuating (that is,
Board members elect their successors);
so no member entities have either direct
or indirect voting rights for members of
the Board.

The AMA challenged the exclusion
from the definition of member 44,500
“direct” members, those who do not
belong to a state medical association.
Direct members pay annual dues
ranging from $20 to $420; receive
various AMA publications; and
participate in professional programs put
on by the AMA. They are also bound by
and subject to discipline under the
AMA'’s Principles of Medical Ethics.
However, since state medical
associations elect members of the
AMA'’s House of Delegates, that
organization’s highest governing body,
direct members do not satisfy the voting
criteria set forth in the current rules.

The Chamber of Commerce court, in
an Addendum to the original decision,
noted that the Commission “still has a
good deal of latitude in interpreting” the
term “member.” 76 F.3d at 1235.
However, in its original decision, the
court held the rules to be arbitrary and
capricious (as applied to the Chamber),
since under the current rules even those
paying $100,000 in annual dues cannot
qualify as members. As for the AMA,
the rule excludes members who pay up
to $420 in annual dues and, among
other organizational attachments, are
subject to sanctions under the Principles
of Medical Ethics. The court explained
that this latter attachment “might be
thought, [] for a professional, [to be] the
most significant organizational
attachment.” 69 F.3d at 605 (emphasis
in original).

On February 24, 1997, the
Commission received a Petition for
Rulemaking from James Bopp, Jr., on
behalf of the National Right to Life
Committee, Inc. The Petition urged the
Commission to revise its rules defining
who is a member of a membership
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association to reflect the Chamber of
Commerce decision.

The Commission published a Notice
of Availability (““NOA”) in the Federal
Register on March 29, 1997. 62 FR
13355. The Commission received two
comments in response to the NOA.

Other than its comments on the
Chamber’s and the AMA’s member
attachments that it found sufficient to
comply with the Supreme Court’s
NRWC criteria, the Chamber of
Commerce court provided little
guidance on how the current rules
should be revised to comply with this
ruling. Both of these associations
present specific and somewhat unique
circumstances that do not necessarily
lend themselves to generalizations
applicable to the broader membership
association community. Nor did the
Petition for Rulemaking suggest
alternative language for this purpose.

The Commission has therefore
decided to issue an Advance Notice of
Proposed Rulemaking (““ANPRM”),
seeking general comments on how best
to effectuate this decision. After
analyzing the comments received in
response to the ANPRM, the
Commission may issue a Notice of
Proposed Rulemaking (““NPRM”’)
seeking comments on specific regulatory
language.

The current rules provide a “safe
harbor’” for membership associations,
since those who meet the requirements
set forth in these rules clearly enjoy
“member’’ status. Associations can also
seek advisory opinions pursuant to 2
U.S.C. 437f and 11 CFR part 112 to
determine how the rules, as interpreted
in the Chamber of Commerce decision,
apply to their particular situations. This
has already been done by certain
entities, including the Chicago
Mercantile Exchange (““CME” or the
“Exchange’’). See discussion of AO
1997-5, infra.

The Commission notes that there are
three preliminary requirements an
entity must meet before it qualifies as a
“membership association” for purposes
of these rules: It must expressly provide
for ““members” in its articles and by-
laws; expressly solicit members; and
expressly acknowledge the acceptance
of membership, such as by sending a
membership card or including the
member on a membership newsletter
list. 11 CFR 100.8(b)(4)(iv)(A),
114.1(e)(1). These requirements were
not challenged in the litigation and the
Commission does not anticipate that it
will propose any changes to this
language.

The Chamber of Commerce, in
commenting on the NOA, argued that
these three requirements should in and

of themselves be sufficient to confer
membership status. However, it may be
that these attachments, standing alone,
are insufficient to meet the “relatively
enduring and independently significant
financial or organizational attachment”
standard articulated by the NRWC
Court. (The other comment, from the
Internal Revenue Service (“IRS”), stated
that a potential rulemaking on this topic
would not conflict with the Internal
Revenue Code or any IRS regulation.)

In addition to retaining these three
preliminary requirements, the
Commission believes that the current
rules recognizing as members those who
have a stronger financial interest in an
association than paying dues (for
example, the ownership of a stock
exchange seat) and those who have the
right to vote directly for all members of
the association’s highest governing
body, should likewise be retained for
those associations that meet either of
these requirements. 11 CFR
100.8(b)(4)(iv)(B) (1), (3); 114.1(e)(2) (i),
(iii). Thus, the Commission is seeking
comments on what other attachments,
or combination of attachments, should
also be sufficient to confer membership
status in lieu of current
100.8(b)(4)(iv)(B)(2) and 114.1(e)(2)(ii).

One approach would be to establish a
certain level of annual dues as in and of
itself sufficient for this purpose. Those
who paid this amount would be
considered members regardless of
whether they had organizational
attachments to the association. One
possibility is that any amount of annual
dues set by an association would be a
sufficient financial attachment,
regardless of amount. Another
possibility is a $200 per year cut-off
point, since $200 is the amount that
Congress has decided is such a
significant attachment to a political
committee that itemized disclosure is
required for what could be considered
“membership” in a political committee.
The Commission welcomes comments
on this approach as well as suggestions
for what level of annual dues would be
appropriate to confer membership
status, if this were to be included in the
rules.

For a lesser dues obligation, the rules
might list other factors the Commission
would consider per se sufficient to
provide the required organizational
attachment, provided that some level of
dues was also required. These could
include such attachments as the voting
rights contained in the current rule; the
right to serve on policy-making boards
and/or vote on policy issues; eligibility
to be elected to governing positions in
the organization; and whether the
member may be subject to disciplinary

action by the association. If this
approach is adopted, the Commission
would like to make this list as
comprehensive as possible, so that the
large majority of covered entities will be
able to quickly determine who qualifies
as a member.

On May 16, 1997, the Commission
determined in AO 1997-5 that, based on
the facts presented, both owners and
lessees of seats on the Chicago
Mercantile Exchange could be
considered ‘“members” of the CME for
purposes of these rules. The member-
owners, by virtue of their ownership
stake, qualify as members under 11 CFR
100.8(b)(4)(iv)(B)(1) and 114.1(e)(2)(i).
In addition, the Commission found,
member-lessees have sufficient rights
and obligations to also qualify as
members. These attachments include
substantial financial obligations to the
CME, the right to serve on policy-
formulating committees, and the
possibility of sanctions by the CME that
would impact on their professional
status. AO 1997-5 overruled AO 1988—
39 and 1987-31 (in part), which had
concluded that only one membership in
the Exchange existed with respect to
each leased membership. The
Commission is seeking comments on
whether to incorporate this result into
the regulatory text.

The Commission’s rules at 11 CFR
100.8(b)(4)(iv)(B) and 114.1(e)(2) that
require both a financial and an
organizational attachment for members
of most membership associations clearly
include two-tiered associations, such as
those in which members vote for
delegates to a convention, and those
delegates elect those who serve on the
association’s highest governing body. At
the time of the 1993 amendment, the
Commission explained that multi-tiered
associations could solicit across all tiers,
as long as the various tiers met the same
criteria that govern solicitations by two-
tiered associations. Explanation and
Justification for Regulations on the
Definition of ““Member”’ of a
Membership Association, 58 FR 45770
(1993). In addition, the Commission
authorized farm cooperatives as defined
in the Agricultural Marketing Act of
1929 (12 U.S.C. 1141j) and those entities
eligible for assistance under the Rural
Electrical Act of 1936 as amended (7
U.S.C. 901-950aa-1) to solicit across all
tiers even though the precise
attachments set forth at 11 CFR
100.8(b)(4)(iv)(B) and 114.1(e)(2) might
not always be present. 11 CFR
114.7(k)(1). Federations of trade
associations had earlier been given this
same right, 11 CFR 114.8(g), as had
labor organizations, 11 CFR 114.1(e)(4).
The Chamber of Commerce court, in
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discussing the AMA’s organizational
attachments, cited these exceptions as
another basis for its ruling that the AMA
should be able to cross-solicit across
multiple tiers even where no voting
rights were present. 69 F.3d at 606.

If the Commission expands the
membership definition, many multi-
tiered associations that may not
presently qualify for cross-tier
solicitation would likely be able to do
so. The Commission welcomes
comments on whether this should be
stated explicitly in the rules, as well as
whether the particular circumstances of
certain multi-tiered associations might
justify different standards.

All comments on this ANPRM should
be addressed to Susan E. Propper,
Assistant General Counsel, and must be
submitted in either written or electronic
form. Written comments should be sent
to the Commission’s postal service
address: Federal Election Commission,
999 E Street, NW., Washington, DC
20463. Faxed comments should be sent
to (202) 219-3923. Commenters
submitting faxed comments should also
submit a printed copy to the
Commission’s postal service address to
ensure legibility. Comments may also be
sent by electronic mail to
members@fec.gov. Commenters sending
comments by electronic mail should
include their full name, electronic mail
address and postal service address
within the text of their comments. All
comments, regardless of form, must be
submitted by September 2, 1997.

The Commission also welcomes
comments on any related topic.

Dated: July 25, 1997.
John Warren McGarry,
Chairman, Federal Election Commission.
[FR Doc. 97-20094 Filed 7-30-97; 8:45 am]
BILLING CODE 6713-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-ANE-13]

RIN 2120-AA64

Airworthiness Directives; AlliedSignal

Inc. TPE331 Series Turboprop and
TSE331 Turboshaft Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to

AlliedSignal Inc., (formerly Garrett
Engine Division, Garrett Turbine Engine
Company and AiResearch
Manufacturing Company of Arizona)
TPE331 series turboprop and TSE331
turboshaft engines. This proposal would
require replacement or radiographic
inspection, and replacement , if
necessary, of certain third stage turbine
stators with serviceable parts. This
proposal is prompted by a report of an
outer band weld that cracked
subsequent to a radiographic inspection
required by a previous AD. The actions
specified by the proposed AD are
intended to prevent third stage turbine
wheel separation due to thermal fatigue
cracking and shifting of the third stage
turbine stator, which could contact the
third stage turbine wheel and result in
an uncontained engine failure and
damage to the aircraft.

DATES: Comments must be received by
September 29, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
97-ANE-13, 12 New England Executive
Park, Burlington, MA 01803-5299.
Comments may also be sent via the
Internet using the following address: *‘9-
ad-engineprop@faa.dot.gov’’. Comments
sent via the Internet must contain the
docket number in the subject line.
Comments may be inspected at this
location between 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

The service information on
AlliedSignal Service Bulletin No.
TPE331-A72-0861, Revision 2, dated
April 23, 1997, referenced in the
proposed rule may be obtained from
AlliedSignal Aerospace, Attn: Data
Distribution, M/S 64-3/2101-201, P.O.
Box 29003, Phoenix, AZ 85038—-9003;
telephone (602) 365-2493, fax (602)
365-5577. The service information on
National Flight Services Service
Bulletin No. NF-TPE331-A72-10961,
dated April 28, 1997, referenced in the
proposed rule may be obtained from
either National Flight Services, Inc.
10971 E. Airport Services Road, Toledo
Express Airport, Swanton, OH 43558;
telephone (419) 865-2311, fax (419)
867-4224, or http://www.natfs.com, or
National Flight Services of Arizona,
Inc., 5170 W. Bethany Home Road,
Glendale, AZ 85301; telephone (602)
931-1143, fax (602) 931-7264. This
information may be examined at the
FAA, New England Region, Office of the
Assistant Chief Counsel, 12 New
England Executive Park, Burlington,
MA.

FOR FURTHER INFORMATION CONTACT:
Joseph Costa, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712-4137; telephone (562) 627-5246;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the rules docket number
and be submitted in triplicate to the
address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the rules docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the rules
docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 97—ANE-13.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 97—aNE-13, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

The Federal Aviation Administration
(FAA) has received a report of a third
stage turbine stator outer band weld that
cracked on an AlliedSignal Inc. Model
TPE331-5 turboprop engine. This weld,
removed from service in January 1996
after the crack was discovered during
turbine maintenance, had passed a one-
time radiographic inspection for
unacceptable weld penetration and
thermal fatigue cracking required by AD
87-19-02. While AD 87-19-02 was
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superseded by AD 93-05-09, the
requirement for a one-time radiographic
inspection of the outer band weld for
cracks was carried forward in to AD 93—
05-09. The FAA determined that
cracking initiated due to inadequate
outer band butt weld penetration
between the outer sheet metal ring and
the nozzle casting. The FAA also
determined that some radiographic
films of unacceptable outer band welds
may possibly have been misread by
AlliedSignal Inc. In addition, numerous
radiographic films are no longer on file
at AlliedSignal Inc., and therefore
reexamination of radiographic films of
other welds is impossible. AlliedSignal
Inc. no longer reads radiographic films;
operators may use radiographic
inspection in accordance with this AD
as an alternate method of compliance
with the radiographic inspection
requirement of paragraph (h) of AD 93—
05-09. Inadequate weld penetration
could lead to fatigue cracking, shifting
aft, and third stage turbine stator contact
with the third stage turbine rotor. This
condition, if not corrected, could result
in third stage turbine wheel separation,
which could result in an uncontained
engine failure and damage to the
aircraft.

The FAA has reviewed and approved
the technical contents of National Flight
Services Service Bulletin (SB) No. NF-
TPE331-A72-10961, dated April 28,
1997, that provides a list by serial
number of third stage turbine stators not
affected by this AD and describes
procedures for the reinspection for
unacceptable weld penetration and
thermal fatigue cracking in third stage
turbine stators initially inspected by
AlliedSignal Inc.; and AlliedSignal Inc.
SB No. TPE331-A72-0861, Revision 2,
dated April 23, 1997, that describes
procedures for replacing affected third
stage turbine stators with redesigned
serviceable stators.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require replacement of certain third
stage turbine stators or radiographic
inspection, and replacement, if
necessary, with serviceable parts. The
actions would be required to be
accomplished in accordance with the
SBs described previously.

There are approximately 1,000
engines of the affected design in the
worldwide fleet. The FAA estimates that
700 engines installed on aircraft of U.S.
registry would be affected by this
proposed AD. The FAA estimates that
210 engines would require unscheduled
replacement, that it would take
approximately 40 work hours per engine

to accomplish the proposed actions, and
that the average labor rate is $60 per
work hour. Required parts would cost
approximately $6,500 per engine.
Approximately 350 engines would
require replacement during hot section
inspection, which would take
approximately 2 work hours per engine,
with a parts cost of $6,500.
Approximately 14 engines would
require unscheduled inspection, which
would take approximately 50 work
hours to accomplish, with a parts cost
of $1,500. Approximately 21 engines
would require inspection during hot
section inspection, which would take
approximately 10 work hours to
accomplish, with zero parts cost.
Approximately 35 engines would
require unscheduled inspection and
replacement, which would take
approximately 50 work hours to
accomplish, with a $6,500 parts cost.
Approximately 70 engines would
require inspection and replacement
during hot section inspection, which
would take approximately 10 work
hours to accomplish, with a $5,000 parts
cost. The FAA has been informed by
AlliedSignal Inc. that they will provide
a redesigned third stage turbine stator
assembly at a special program price and
will pay for the labor to install this
assembly. Based on these figures,
without the special price program from
the manufacturer, the total cost impact
of the proposed AD on U.S. operators is
estimated to be $4,986,100.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
Is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the rules docket.
A copy of it may be obtained by
contacting the rules docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by adding the
following new airworthiness directive:
AlliedSignal Inc.: Docket No. 97-ANE-13.

Applicability: AlliedSignal Inc., (formerly
Garrett Engine Division, Garrett Turbine
Engine Company and AiResearch
Manufacturing Company of Arizona) Model
TPE331-1, -2, -2UA, -3U, -3UW, -5, -5A,
-5AB, -5B, -6, and—6A turboprop and
TSE331-3U turboshaft engines with third
stage turbine stators, Part Number (P/N)
868379-3, except those engines with turbine
stators listed by Serial Number (S/N) in Table
1 of the National Flight Services Service
Bulletin (SB) No. NF-TPE331-A72-10961,
dated April 28, 1997. These engines are
installed on but not limited to: Mitsubishi
MU-2B series (MU-2 series); Construcciones
Aeronauticas, S.A. (CASA) C-212 series;
Fairchild SA226 series (Swearingen Merlin
and Metro series); Prop-Jets, Inc. Model 400;
Twin Commander 680 and 690 (Jetprop
Commander); Rockwell Commander S-2R;
Shorts Brothers and Harland, Ltd. SC7
(Skyvan); Dornier 228 series; Beech 18 and
45 series and Models JRB-6, 3N, 3NM, 3TM,
and B100; Pilatus PC-6 series (Fairchild
Porter and Peacemaker); De Havilland DH
104 series 7AXC (Dove); Ayres S—2R series;
Grumman American G-164 series; and
Schweizer G-164 series airplanes; and
Sikorsky S-55 series (Helitec Corp. S55T)
helicopters.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (g)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent third stage turbine wheel
separation due to fatigue cracking and



Federal Register / Vol. 62, No. 147 / Thursday, July 31, 1997 / Proposed Rules

40987

shifting of the third stage turbine stator,
which could result in an uncontained engine
failure and damage to the aircraft,
accomplish the following:

(a) For engines with third stage turbine
stators with S/Ns listed in Table 1 of National
Flight Services SB No. NF-TPE331-A72—
10961, dated April 28, 1997, no action is
required.

(b) For engines with third stage turbine
stators with S/Ns not listed in Table 1 of
National Flight Services SB No. NF-TPE331-
A72-10961, dated April 28, 1997, remove the
unserviceable third stage turbine stator
assembly in accordance with the applicable
engine maintenance manual and the
following schedule:

Third stage turbine
stator cycles in serv-
ice (cis) since radio-
graphic inspection in
accordance with AD
87-19-02 paragraph
(b) or AD 93-05-09
paragraph (h)

Removal schedule

Remove within 600
CIS after the effec-
tive date of this AD,
at next access, or
prior to March 31,
2002, whichever
occurs first.

Remove within 600
CIS after the effec-
tive date of this AD,
at next access, or
prior to March 31,
2002, whichever
occurs first.

Remove prior to ac-
cumulating 2,800
CIS, at next ac-
cess, or prior to
March 31, 2002,
whichever occurs
first.

Unknown CIS since
inspection.

2200 or more CIS
since inspection.

Less than 2200 CIS
since inspection.

(c) For the purpose of this AD, the next
access to the third stage stator assembly is
defined as disassembly of the turbine beyond
the removal of the third stage rotor.

Note 2: This AD does not supersede AD
93-05-09. The removal schedule in
paragraph (b) of this AD does not affect the
requirements of AD 93-05-09.

(d) For the purpose of determining third
stage turbine stator removal under paragraph
(b) of this AD, third stage turbine stator hours
time in service (TIS) may be converted to CIS
since inspection by multiplying by 1.5 the
number of hours since radiographic
inspection in accordance with paragraph (b)
of AD 87-19-02 or paragraph (h) of AD 93—
05-09.

(e) For third stage turbine stator assemblies
removed in accordance with paragraph (b) of
this AD, accomplish either a radiographic
inspection for inadequate weld penetration
and fatigue cracking, and, if necessary,
replace with a serviceable assembly in
accordance with the Accomplishment
Instructions of National Flight Services SB
No. NF-TPE331-A72-10961, dated April 28,
1997; or replace with a serviceable assembly
in accordance with the Accomplishment

Instructions of AlliedSignal Inc. SB No.
TPE331-A72-0861, Revision 2, dated April
23, 1997. Accomplishing the radiographic
inspection required by this paragraph
constitutes compliance with the radiographic
inspection requirement of paragraph (h) of
AD 93-05-09.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles Aircraft
Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Los Angeles
Aircraft Certification Office.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

Issued in Burlington, Massachusetts, on
July 8, 1997.

Ronald L. Vavruska,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 97-20193 Filed 7-30-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 101, 116, 201, 216 and
352

[Docket No. RM97-6-000]

Units of Property Accounting
Regulations

July 25, 1997.
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is proposing to
amend its units of property and oil
pipeline regulations to require
companies to maintain a written
property units listing, to apply the
listing consistently, and to furnish the
Commission with a justification of any
changes in the listing, if requested, and
to clarify that companies may use
estimates when it is impractical or
unduly burdensome for companies to
identify the cost of retired property. In
addition, the Commission proposes to
remove certain regulations which
prescribe unit-of-property listings for
jurisdictional companies. These changes

will allow companies additional
flexibility in maintaining their records
of units of property. Finally, the
Commission also proposes to remove
the regulation which prescribes a
minimum rule that requires Oil
Pipelines to charge operating expenses
for acquisitions, additions and
improvements costing less than $500.
DATES: Comments are due on or before
September 15, 1997.

ADDRESSES: File comments with the
Office of the Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
FOR FURTHER INFORMATION CONTACT:
Harris S. Wood, Office of the General

Counsel, Federal Energy Regulatory

Commission, 888 First Street, NE,

Washington, DC 20426, (202) 208—

0224
Mark Klose, Office of the Chief

Accountant, Federal Energy

Regulatory Commission, 888 First

Street, NE, Washington, DC 20426,

(202) 219-2595
SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission provides all interested
persons an opportunity to inspect or
copy the contents of this document
during normal business hours in Room
2A, 888 First Street, NE., Washington
DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing 202-208-1397 if
dialing locally or 1-800-856-3920 if
dialing long distance. To access CIPS,
set your communications software to
19200, 14400, 12000, 9600, 7200, 4800,
2400, or 1200 bps, full duplex, no
parity, 8 data bits and 1 stop bit. The
full text of this order will be available
on CIPS in ASCII and WordPerfect 6.1
format. CIPS user assistance is available
at 202-208-2474.

CIPS is also available on the Internet
through the Fed World system. Telnet
software is required. To access CIPS via
the Internet, point your browser to the
URL address: http://www.fedworld.gov
and select the “Go to the FedWorld
Telnet Site”” button. When your Telnet
software connects you, log on to the
FedWorld system, scroll down and
select FedWorld by typing: 1 and at the
command line and type: /go FERC.
FedWorld may also be accessed by
Telnet at the address fedworld.gov.

Finally, the complete text on diskette
in WordPerfect format may be
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purchased from the Commission’s copy
contractor, La Dorn Systems
Corporation. La Dorn Systems
Corporation is also located in the Public
Reference Room at 888 First Street, NE.,
Washington, DC 20426.

Federal Energy Regulatory Commission
[Docket No. RM97-6-000]
Notice of Proposed Rulemaking

July 25, 1997

Recordkeeping for Units of Property
Accounting Regulations for Public Utilities
and Licensees, Natural Gas Companies and
Oil Pipeline Companies.

The Federal Energy Regulatory
Commission (Commission) proposes to
modify its regulations governing units of
property to simplify the fixed-asset
recordkeeping requirements for Public
Utilities and Licensees (Public Utilities),
Natural Gas Companies, and Oil
Pipeline Companies. These three groups
are collectively called “Companies” in
this Notice of Proposed Rulemaking
(NOPR).

This NOPR proposes to remove the
Commission’s prescribed units of
property listings contained in 18 CFR
parts 116 and 216 and instruction 3-14
of part 352, thereby giving Companies
the flexibility to maintain their own
property listings and corresponding
fixed-asset records. The NOPR also
proposes to require Companies to
maintain their own written property
units listing for use in accounting for
additions and retirements of plant,
apply the listing consistently, and if
requested, furnish the Commission with
the justification for any changes to the
listing.

The NOPR proposes to clarify existing
requirements for Public Utilities and
Natural Gas Companies, and add the
requirement for Oil Pipelines regarding
estimating property costs when it is
unduly burdensome to determine the
cost of retired property. This will permit
Oil Pipelines, as well as Public Utilities
and Natural Gas Companies, to use
estimates, and requires that Companies
furnish the basis of their estimate to the
Commission, if requested.

Lastly, the NOPR proposes to remove
the minimum rule for Qil Pipelines.
This rule requires that Oil Pipelines
must expense additions and
improvements of less than $500 and
must seek Commission approval to
change this amount.

The proposed regulations will give
Companies the opportunity to identify
and maintain property unit listings that
are up-to-date and more in harmony
with the needs of their businesses. It
will permit Companies to reduce the
level and number of detailed property

unit records that they currently
maintain. Additionally, the Commission
will not need to commit resources for
maintaining and approving changes to
the property listings.

The elimination of parts 116, 216, and
352 (instruction 3-14) will not affect the
information currently reported in the
FERC Forms 1, 1-F, 2, 2-A or 6.1 These
Forms do not report costs at the level of
detail prescribed by parts 116, 216 and
352 (instruction 3—14). Therefore, the
NOPR will not affect the information
contained in these Forms. The
elimination of parts 116, 216, and 352
(instruction 3-14) will not affect the
manner in which costs are recognized
for accounting or rate-making purposes.
Companies will continue to treat all
plant as consisting of retirement units
and minor items of property. Under the
proposed rule, Companies will account
for the additions and retirements of
such plant in accordance with
instructions contained in the
Commission’s Uniform System of
Accounts (USofA) for Public Utilities,
Natural Gas Companies, and Oil
Pipeline Companies.

I. Background

a. Public Utilities and Natural Gas
Companies

In 1937, the Federal Power
Commission (FPC) issued Order No. 452
that prescribed the USofA for Public
Utilities subject to the Federal Power
Act.3 Order No. 45 also established the
property unit listing for use in
accounting for additions and
retirements of electric plant.

These regulations do not permit
Public Utilities to combine the items in
the listing into fewer, higher level units
without Commission approval. The
Commission made only one significant
revision to the electric plant property
unit listing when, in 1987, it added
nuclear plant equipment.4

Similarly, in 1939, the FPC issued
Order No. 69, effective January 1, 1940,
which established the property unit

1FERC Form No. 1: Annual Report of Major
Electric Utilities, Licensees and Others; FERC Form
1-F: Annual Report for Non-major Public Utilities
and Licensees; FERC Form No. 2: Annual Report of
Major Natural Gas Companies; FERC Form 2-A:
Annual Report of Non-major Natural Gas
Companies; FERC Form No. 6: Annual Report of Oil
Pipeline Companies.

22 FR 135, January 26, 1937.

3The current version of the USofA for Public
Utilities is found at 18 CFR, subchapter C, part 101,
et seq.; for natural gas companies, 18 CFR,
subchapter F, part 201 et seq.; and for Oil Pipelines,
18 CFR, subchapter Q, part 352.

4List of Property for Use in Accounting for the
Addition and Retirement of Reactor Plant
Equipment, FERC Stats. & Regs., Regulations
Preamble 1986-1990 130,779 (1987).

listing for use in accounting for
additions and retirements of gas plant.
These regulations also do not permit
natural gas companies to combine the
items in the listing into fewer, higher
level units without Commission
approval.s The Commission made only
one significant revision to the gas plant
property unit listing when, in 1978, it
added liquefied natural gas plant
equipment.6

b. Oil Pipelines

In 1977, the Commission began
regulating Oil Pipelines, with the
implementation of the Department of
Energy Organization Act.” Prior to 1977,
the Interstate Commerce Commission
(ICC) regulated interstate oil pipelines
and prescribed a property units listing.
The Commission continues to use the
ICC’s prescribed listing as identified in
18 CFR part 352 (instruction 3-14). The
regulations do not permit Oil Pipelines
to combine, add or expand the property
items contained in the listing without
Commission approval. Oil Pipeline
plant property listings have not been
revised or updated since the
Commission began regulating Oil
Pipelines.

I1. Proposed Changes to Regulations

The Commission performed a review
of current practices by Public Utilities,
Natural Gas Companies, and Oil
Pipelines in applying Parts 116, 216 and
352. Between January and April 1997,
Commission staff met with several
representatives from Public Utilities,
Natural Gas Companies, Oil Pipelines,
and associated Industry Groups 8 to
discuss the effects on Companies of
identifying and tracking units of
property at the prescribed detailed level.
Based on this review, the Commission
proposes to reduce detailed
recordkeeping across all industry
segments.

For Public Utilities and Natural Gas
Companies, the Commission proposes to
delete 18 CFR parts 116 and 216 which
prescribe a units of property listing for
the additions and retirements of electric
plant and gas plant, respectively. The
Commission proposes to modify 18 CFR
part 101, Electric Plant Instruction 10,
and 18 CFR part 201, Gas Plant
Instruction 10, to require companies to

54 FR 4764, December 5, 1939.

60rder Amending the Uniform System of
Accounts for Natural Gas Companies and Related
Regulations to Provide for Base Load Liquefied
Natural Gas Facilities, FERC Stats. & Regs.,
Regulations Preamble 1977-1981, 130,009A (1978).

742 U.S.C.A. §7101 (1995).

8Edison Electric Institute, Interstate Natural Gas
Association, American Gas Association, and
Association of Oil Pipelines.
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maintain a written property units
listing, to apply the listing consistently,
and to furnish the Commission with the
justification for any changes to the
listing, if requested. In addition, the
Commission proposes to clarify 18 CFR
parts 101 and 201, concerning the use
of estimates when it is impractical or
unduly burdensome for Companies to
identify the cost of retired property.

For Oil Pipelines, the Commission
proposes to delete 18 CFR part 352
(instruction 3-14), which prescribes a
units-of-property listing. The
Commission proposes to modify 18 CFR
part 352 (instruction 3—-4) to require Oil
Pipelines to maintain a written property
units listing, to apply the listing
consistently, and to furnish the
Commission with the justification for
any changes to the listing, if requested.
In addition, the Commission proposes to
clarify 18 CFR part 352 (instruction 3—
7), concerning the use of estimates when
it is impractical or unduly burdensome
for Oil Pipelines to identify the cost of
property retired.

Finally, the Commission also
proposes to delete 18 CFR part 352
(instruction 3-2), which prescribes a
minimum rule that requires Oil
Pipelines to charge operating expenses
for acquisitions, additions and
improvements costing less than $500,
and to delete any references to the
minimum rule in Part 352 (instructions
3-4, 3-5, and 3-6(a)).

I11. Discussion

The USofA requires Companies to
record the cost of additions and
retirements of property and equipment
in the appropriate plant account.®
Additionally, Companies maintain a
fixed asset recordkeeping system that
tracks these plant account costs by
property units. Parts 116, 216, and 352
of the Commission’s regulations
prescribe the detailed property unit
listings that Companies must use to
identify the items of property and
equipment tracked by the fixed asset
recordkeeping system.

These listings prescribe a level of
detail that companies maintain to
support the amounts in the plant
accounts. However, the property unit
listings do not reflect the technological
changes that have taken place in the
utility industry. The NOPR proposes to
remove the prescribed property unit
listings, and allow Companies to
identify property units and maintain a
level of support determined by their

918 CFR parts 101, 201 and 352. The USofA for
Public Utilities and Natural Gas Companies
specifies in the plant instructions of parts 101 and
201, respectively, the type of information
companies must keep related to their fixed assets.

business needs. The NOPR will not
eliminate the need for Companies to
maintain a property recordkeeping
system. Companies will continue to
maintain support of the amounts shown
in the plant accounts.

As discussed below, the level of detail
prescribed by the property unit listings
and regulations place an unnecessary
burden on Companies, are not current,
are too restrictive, and appear to provide
minimal benefit to either the Companies
or to the Commission.

A. Burdens for Companies
(1) Recordkeeping Burden

Companies are experiencing fixed
asset recordkeeping burdens due to the
level of detail currently prescribed by 18
CFR parts 116, 216, and 352 (instruction
3-14). These regulations require
companies to keep detailed fixed asset
records for each unit of property and its
associated cost, and track the units’
costs throughout the life of the asset.

For example, under the Commission’s
prescribed property unit listings, a
Company may keep several fixed asset
records for a building. These records
detail the cost of the building’s
foundation, ventilating system, fire
escape system, fire protection system,
plumbing system, roof, and various
other units of property, if the
components or systems are relatively
costly, and are identified in the List of
General Retirement Units.10

In April 1997, Industry Groups
initiated and conducted their own
survey of their associated companies.
The survey requested Companies to
estimate the burden associated with
tracking units of property in accordance
with parts 116, 216 and 352 (instruction
3-14). Companies’ responses included
estimated annual number of hours, labor
dollars, and the portion of software
costs used for complying with the
regulations. Table 1 shows the estimated
cost of identifying units of property in
accordance with the current regulations,
based upon meetings with the Industry
Groups and their survey results.

10The process of sub-dividing a fixed asset into
its various major components or unit of propoerty
units is also referred to as the “‘unitization process.”

TABLE 1.—AVERAGE ANNUAL LABOR
CoOSTS INCURRED PER SURVEYED
COMPANY TO TRACK UNITS OF
PROPERTY AT DETAILED LEVEL PRE-
SCRIBED BY PARTS 116, 216 AND
352. INSTRUCTION 3-14

Average
| l[:;mnualt
* abor costs
Source per sur-
veyed
company
Edison Electric Institute (EEI) ..... $592,000
Interstate Natural Gas Associa-
tion of America (INGAA) ......... 122,000
American Gas Association
(AGA) oot 315,000
Association of Oil Pipelines
(Yo ] =1 TR 80,000

*13 Public Utilities responded to EEl's pre-
liminary survey; 16 Natural Gas Companies
responded to INGAA's preliminary survey, and
19 Oil Pipelines responded to AOPL'’s prelimi-
nary survey. AGA did not identify the number
of respondents.

Eliminating the property unit listings
and regulations would give Companies
the flexibility to maintain their own
property listings and track the costs of
fixed assets at the level of detail tailored
to their business. This would reduce the
burden Companies experience when
tracking fixed assets at a level more
detailed than either their business or the
Commission needs.

(2) Software Burden

Another burden placed on Companies
is the cost of developing fixed asset
software that is utility specific, or
purchasing and modifying non-utility
specific software. Companies often must
modify the software in order to track
units of property in the manner
prescribed by the Commission. The
preliminary surveys that were initiated
and conducted by Industry Groups
show their associated companies incur
costs ranging from $20,000 to $2.7
million for fixed asset software.

Based on the preliminary surveys,
Companies could realize substantial
savings if the Commission deletes
unnecessary detailed recordkeeping
requirements. The proposed changes
would also eliminate the burden placed
on the Commission to update the items
in the listings.

B. Revamping Fixed Asset Regulations
(1) Property Units Listings

The Commission’s review of electric,
gas and oil pipeline property listings
found that the Commission’s property
listings do not contain all types of
property currently used by Companies.
The listings in Parts 116, 216, and 352
(instruction 3-14) do not include
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property resulting from technological
advances, such as scrubbers, microwave
towers, and smart pigging equipment.
Additionally, the property unit listings
contain items of property that are no
longer used by Companies such as
telegraph and teletype equipment and
gas storage cleaning equipment. By
allowing Companies the flexibility to
identify and maintain their own
property unit listings the proposed
revisions to the regulations will
eliminate the need for the Commission
to devote resources necessary to update
the listings.

(2) Minimum Rule for Oil Pipelines

Unlike Public Utilities and Natural
Gas Companies, Oil Pipelines are
subject to a Minimum Rule as
prescribed in Part 352 (instruction 3-2).
The minimum rule requires Oil
Pipelines to charge operating expenses
for acquisitions, additions and
improvements costing less than $500. It
also requires Oil Pipelines to obtain
Commission approval if they wish to
change the minimum level.

The Commission considers the $500
dollar threshold to be inadequate in
today’s environment. Consequently, the
Commission proposes to delete the
prescribed minimum rule, and permit
Qil Pipelines to establish their own
dollar threshold in order to avoid undue
refinement in accounting for
acquisitions, additions, and
improvements.

C. Restrictions on Estimating Cost

Carrier regulations do not permit
companies to estimate property costs at
the time of retirement when the cost is
not determinable. However, Public
Utilities and Natural Gas Companies are
permitted to use estimates in similar
circumstances.11 Unlike Oil Pipelines,
they may use cost trending indices to
determine an estimated cost of retired
property when it is impractical or
unduly burdensome to identify the cost.

Therefore, the Commission proposes
to permit Oil Pipeline to use estimates
in Oil Pipeline plant instructions when
it is impractical or unduly burdensome
to identify the cost of the property
retired. The Commission will also

1118 CFR part 101 for Public Utilities states in
electric plant instruction 10(D) that the ‘*book cost
of electric plant retired shall be the amount at
which such property is included in the electric
plant accounts. . . The book cost shall be
determined from the utility’s records and if this
cannot be done, it shall be estimated;” 18 CFR part
201 for Natural Gas Companies states in gas plant
instruction 10(D) that the ““book cost of gas plant
retired shall be the amount at which such property
is included in the gas plant accounts * * * The
book cost shall be determined from the utility’s
records and if this cannot be done, it shall be
estimated.”

require that Oil Pipelines be prepared to
furnish the Commission with the basis
of such estimates if requested.

IV. Information Collection Statement

The following collections of
information contained in this proposed
rule are being submitted to the Office of
Management and Budget (OMB) for
review under the Paperwork Reduction
Act of 1995. (See 44 U.S.C. 3507(d)) The
information provided under 18 CFR
parts 101 and 116 is approved under
OMB Control Nos. 1902-0021, 1902—
0029 and 1902-0092; for parts 201 and
216, OMB Control Nos. 1902-0028,
1902-0030 and 1902—-0092 and for part
352 OMB Control Nos. 1902-0022.
Applicants shall not be penalized for
failure to respond to these collections of
information unless the collection(s) of
information display a valid OMB
control number.

The Commission’s regulations
governing units of property in parts 116,
216 and 352 (instruction 3—14) require
companies to keep detailed fixed asset
records, including the costs for each
unit of property, and then track the
units’ costs throughout the life of the
asset. These regulations place
recordkeeping burdens on Companies.

Information Collection Burden and
Costs: In the preliminary survey
conducted in April 1997, Companies
provided an estimate of the annual
number of hours they incur when
identifying units of property in
accordance with parts 116, 216 and 352
(instruction 3-14) regulations. Table 2
displays the average number of hours
spent per respondent in each industry
group:

TABLE 2.—AVERAGE ANNUAL LABOR
HOURS INCURRED PER SURVEYED
COMPANY TO TRACK UNITS OF
PROPERTY AT THE PRESCRIBED DE-
TAILED LEVEL

Average
Anrl;ual
Labor
Source Hours per
Surveyed
Company
Public Utilities (source: Edison
Electric Institute) ..........ccccceeee. 16,430
Natural Gas Companies (source:
Interstate Natural Gas Asso-
ciation of America) .................. 5,863

Total Average Annual Labor Hours for
Collection of Information for Public
Utilities and Natural Gas Companies:
4,224,259,

The Commission anticipates
substantial savings with the proposed
reduction of these recordkeeping

requirements and, as part of the
proposed rule, solicits comments on
potential cost savings. (See 5 CFR
1320.11)

Comments are solicited on the
Commission’s continuing need for this
information, whether the information
has practical use, ways to enhance the
quality, use and clarity of the
information collected, and any
suggested methods for minimizing the
respondent’s burden, including the use
of automated information techniques.

The Commission requires public
utilities and licensees, natural gas
companies and oil pipeline companies
to identify units of property as listed in
18 CFR parts 116, 216 and 352
(instruction 3—-14). The listing identifies
major components of plant property
each company must track throughout
the property’s life. The Commission also
specifies in parts 101 and 201 (Electric
and Gas Plant Instructions), the type of
information and level of detail
Companies must keep of their fixed
assets.

The proposed rule seeks to modify
these requirements to reduce the
recordkeeping burden imposed on
Companies and to make the regulations
current with industry practices.
Therefore, the Commission proposes to
delete parts 116, 216 and 352
(instruction 3—14)—Property Unit
Listings and requirements.

The Commission’s internal review
determined that there is specific,
objective support for the burden
estimates associated with the
Commission’s requirements.

Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426, (Attention:
Michael Miller, Division of Information
Services, Phone: (202) 208-1415, fax:
(202) 273-0873, E-mail:
mmiller@ferc.fed.us

For submitting comments concerning
the collection of information(s) and the
associated burden estimate(s) send your
comments to the contact listed above
and to the Office of Management and
Budget, Office of Information and
Regulatory Affairs, Washington, D.C.
20503. (Attention: Desk Officer for the
Federal Energy Regulatory Commission,
phone: (202) 395-3087, fax: (202) 395—
7285)

V. Environmental Analysis

The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
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environment.12 The Commission has
categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment.13 The action proposed
here is procedural in nature and
therefore falls within the categorical
exclusions provided in the
Commission’s regulations.14 Therefore,
neither an environmental impact
statement nor an environmental
assessment is necessary and will not be
prepared in this proposed NOPR.

VI. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act15
generally requires the Commission to
describe the impact that a proposed rule
would have on small entities or to
certify that the rule will not have a
significant economic impact on a
substantial number of small entities. An
analysis is not required if a proposed
rule will not have such an impact.16

Pursuant to section 605(b), the
Commission certifies that the proposed
rule, if promulgated, will not have a
significant adverse economic impact on
a substantial number of small entities.

VII. Comment Procedures

The Commission invites interested
persons to submit written comments on
the matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
All comments must be filed with the
Commission no later than September 15,
1997. An original and 14 copies of
comments should be submitted to the
Office of the Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE, Washington, DC 20426, and
should refer to Docket No. RM97-6—-000.
Additionally, comments should be
submitted electronically. Participants
can submit comments on computer
diskette in WordPerfect® 6.1 or lower
format or in ASCII format, with the
name of the filer and Docket No. RM97—
6—000 on the outside of the diskette.

All written comments will be placed
in the Commission’s public files and
will be available for inspection in the
Commission’s Public Reference Room at
888 First Street, NE, Washington, DC
20426, during regular business hours.

120rder No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Statutes and Regulations,
Regulations Preambles 1986-1990 30,783 (1987).

1318 CFR 380.4.

14See 18 CFR 380.4(a)(2)(ii).

155 U.S.C. 601-612.

165 U.S.C. 605(b).

List of Subjects
18 CFR Part 101

Electric power, Electric utilities,
Reporting and recordkeeping
requirements, Uniform System of
Accounts

18 CFR Part 116

Electric power plants, Electric
utilities, Reporting and recordkeeping
requirements, Uniform System of
Accounts

18 CFR Part 201

Natural gas, Reporting and
recordkeeping requirements, Uniform
System of Accounts

18 CFR Part 216

Natural gas, Reporting and
recordkeeping requirements, Uniform
System of Accounts

18 CFR Part 352

Pipelines, Reporting and
recordkeeping requirements, Uniform
System of Accounts.

By direction of the Commission.
Lois D. Cashell,
Secretary.

In consideration of the foregoing, the
Commission gives notice of its proposal
to amend Parts 101, 116, 201, 216, and
352 Chapter I, Title 18, Code of Federal
Regulations, as set forth below.

PART 101—UNIFORM SYSTEM OF
ACCOUNTS PRESCRIBED FOR
PUBLIC UTILITIES AND LICENSEES
SUBJECT TO THE PROVISIONS OF
THE FEDERAL POWER ACT

1. The authority citation for Part 101
continues to read as follows:
Authority: 16 U.S.C. 791a-825r, 2601—

2645; 31 U.S.C. 9701, 42 U.S.C. 7102-7352,
7651-76510.

2. In Part 101, Electric Plant
Instruction 10, paragraphs A and D are
revised to read as follows:

10. Additions and Retirements of
Electric Plant.

A. For the purpose of avoiding undue
refinement in accounting for additions
to and retirements and replacements of
electric plant, all property shall be
considered as consisting of (1)
retirement units and (2) minor items of
property. Each utility shall maintain a
written property units listing for use in
accounting for additions and
retirements of electric plant, apply the
listing consistently, and if requested,
furnish the Commission with
justifications for any changes to the
listing.

* * * * *

D. The book cost of electric plant
retired shall be the amount at which
such property is included in the electric
plant accounts, including all
components of construction costs. The
book cost shall be determined from the
utility’s records and if this cannot be
done it shall be estimated. Utilities must
furnish the particulars of such estimates
to the Commission, if requested. When
it is impracticable to determine the book
cost of each unit, due to the relatively
large number or small cost thereof, an
appropriate average book cost of the
units, with due allowance for any
differences in size and character, shall
be used as the book cost of the units
retired.

* * * * *

3. In Part 101, Electric Plant
Instruction 11, paragraph C is revised to
read as follows:

11. Work Order and Property Record
System Required.

* * * * *

C. In the case of Major utilities, each
utility shall maintain records in which,
for each plant account, the amounts of
the annual additions and retirements are
classified so as to show the number and
cost of the various record units or
retirement units.

PART 116—UNITS OF PROPERTY FOR
USE IN ACCOUNTING FOR ADDITIONS
TO AND RETIREMENTS OF ELECTRIC
PLANT

4, Part 116 is removed.

PART 201—UNIFORM SYSTEM OF
ACCOUNTS PRESCRIBED FOR
NATURAL GAS COMPANIES SUBJECT
TO THE PROVISIONS OF THE
NATURAL GAS ACT

5. The authority citation for Part 201
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301-
3432; 42 U.S.C. 7101-7352, 7651-76510.

6. In Part 201, Gas Plant Instruction
10, paragraphs A and D are revised to
read as follows:

10. Additions and retirements of gas
plant. A. For the purpose of avoiding
undue refinement in accounting for
additions to and retirements and
replacements of gas plant, all property
shall be considered as consisting of (1)
retirement units and (2) minor items of
property. Each utility shall maintain a
written property units listing for use in
accounting for additions and
retirements of gas plant, apply the
listing consistently, and if requested,
furnish the Commission with
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justifications for any changes to the
listing.
* * * * *

D. The book cost of gas plant retired
shall be the amount at which such
property is included in the gas plant
accounts, including all components of
construction costs. The book cost shall
be determined from the utility’s records
and if this cannot be done it shall be
estimated. Utilities must furnish the
particulars of such estimates to the
Commission, if requested. When it is
impracticable to determine the book
cost of each unit, due to the relatively
large number or small cost thereof, an
appropriate average book cost of the
units, with due allowance for any
differences in size and character, shall
be used as the book cost of the units
retired.

* * * * *

7. In Part 201, Gas Plant Instruction
11, paragraph C is revised to read as
follows:

11. Work order and property record
system required.

* * * * *

C. Each utility shall maintain records
in which, for each plant account, the
amounts of the annual additions and
retirements are classified so as to show
the number and cost of the various
record units or retirement units.

PART 216—UNITS OF PROPERTY FOR
USE IN ACCOUNTING FOR ADDITIONS
TO AND RETIREMENTS OF GAS
PLANT

8. Part 216 is removed.

PART 352—UNIFORM SYSTEM OF
ACCOUNTS PRESCRIBED FOR OIL
PIPELINE COMPANIES SUBJECT TO
THE PROVISIONS OF THE
INTERSTATE COMMERCE ACT

9. The authority citation for Part 352
is revised to read as follows:

Authority: 49 U.S.C. 60502; 49 App. U.S.C.
1-85.

10. In Part 352, Instructions for
Carrier Property Accounts, instruction
3-2, Minimum Rule is removed. In
instructions 3-5, introductory text, and
3-6(a), the phrase ‘““subject to the
minimum rule” is removed.

11. In Part 352, Instructions for
Carrier Property Accounts, instruction
3-4, Additions is revised to read as
follows:

3—4 Additions. Each carrier shall
maintain a written property units listing
for use in accounting for additions and
retirements of carrier plant, apply the
listing consistently, and if requested,
furnish the Commission with
justifications for any changes to the

listing. When property units are added
to Carrier plant, the cost thereof shall be
added to the appropriate carrier plant
account as set forth in the policy.

12. In Part 352, Instructions for
Carrier Property Accounts, instruction
3-7, Retirements, introductory text and
paragraph (b)(1) are revised and new
paragraph (c) is added to read as
follows:

3—7 Retirements. When property units
are retired from carrier plant, with or
without replacement, the cost thereof
and the cost of minor items of property
retired and not replaced shall be
credited to the carrier plant account in
which it is included. The retirement of
carrier property shall be accounted for
as follows:

(a) * * *

(b) Property. (1) The book cost, as set
forth in paragraph (c) of this instruction,
of units of property retired and of minor
items of property retired and not
replaced shall be written out of the
property account as of date of
retirement, and the service value shall
be charged to account 31, Accrued

Depreciation—Carrier Property.
* * * * *

(c) The book cost of carrier property
retired shall be determined from the
carrier’s records and if this cannot be
done it shall be estimated. When it is
impracticable to determine the book
cost of each unit, due to the relatively
large number or small cost thereof, an
appropriate average book cost of the
units, with due allowance for any
differences in size and character, shall
be used as the book cost of the units
retired. Oil Pipelines must furnish the
particulars of such estimates to the
Commission, if requested.

13. In Part 352, Instructions for
Carrier Property Accounts, instruction
3-14 Accounting units of property is
removed.

[FR Doc. 97-20149 Filed 7-30-97; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Parts 4, 122, 123, 148 and 192
RIN 1515-AB99

Lay Order Period; General Order;
Penalties

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend the Customs Regulations to

require that the importing carrier notify
a bonded warehouse proprietor of the
presence of merchandise that has
remained at the place of arrival or
unlading beyond the lay order period
without entry having been completed,
thereby initiating the obligation of the
bonded warehouse proprietor to arrange
for transportation and storage of the
unentered merchandise at the risk and
expense of the consignee. The document
also proposes to amend the Customs
Regulations to provide for penalties
against importing carriers for failure to
notify Customs of the presence of such
merchandise. These proposed regulatory
changes reflect amendments to the
underlying statutory authority enacted
as part of the Customs Modernization
provisions of the North American Free
Trade Agreement Implementation Act.
Finally, the document makes certain
conforming changes to the Customs
Regulations in order to reflect a number
of other statutory amendments and
repeals enacted by the Customs
Modernization provisions and in order
to reflect the recent recodification and
reenactment of title 49, United States
Code.

DATES: Comments must be received on
or before September 29, 1997.
ADDRESSES: Written comments
(preferably in triplicate) may be
addressed to the Regulations Branch,
Office of Regulations and Rulings, U.S.
Customs Service, Franklin Court, 1301
Constitution Avenue NW., Washington,
DC 20229. Comments submitted may be
inspected at the Regulations Branch,
Office of Regulations and Rulings,
Franklin Court, 1099 14th Street NW.,
Suite 4000, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Jeremy Baskin, Penalties Branch, Office
of Regulations and Rulings (202) 482—
6950.

SUPPLEMENTARY INFORMATION:
Background

On December 8, 1993, amendments to
certain Customs and navigation laws
became effective as the result of
enactment of the North American Free
Trade Agreement Implementation Act,
Public Law 103-182, 107 Stat. 2057.
Title VI of that Act sets forth Customs
Modernization provisions that are
popularly referred to as the Mod Act.

Section 656 of the Mod Act amended
section 448(a) of the Tariff Act of 1930
(19 U.S.C. 1448(a)) to provide, inter alia,
that: (1) The owner or master of any
vessel or vehicle, or the agent thereof,
shall notify Customs of any
merchandise or baggage unladen for
which entry is not made within the time
prescribed by law or regulation; (2) the
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Secretary of the Treasury shall by
regulation prescribe administrative
penalties not to exceed $1,000 for each
bill of lading for which notice is not
given; (3) any such administrative
penalty shall be subject to mitigation
and remission under section 618 of the
Tariff Act of 1930, as amended (19
U.S.C. 1618); and (4) such unentered
merchandise or baggage shall be the
responsibility of the master or person in
charge of the importing vessel or
vehicle, or agent thereof, until it is
removed from the carrier’s control in
accordance with section 490 of the
Tariff Act of 1930, as amended (19
U.S.C. 1490). This document proposes
to revise paragraph (a) of §4.37 of the
Customs Regulations (19 CFR 4.37) and
add new §122.50 and §123.10 (19 CFR
122.50 and 19 CFR 123.10) to
implement these Mod Act statutory
changes for air, land and sea carriers.
Under the proposed regulatory text,
importing carriers would be afforded a
five-working-day lay order period after
the conclusion of an initial five-
working-day period after unlading or
arrival of merchandise to notify
Customs, in writing or by any Customs-
authorized electronic data interchange
system, of the presence of the unentered
merchandise or baggage. Penalties may
result if, after the five-day lay order
period, Customs has not been notified of
the presence of the merchandise.
Applications for lay order will no longer
be required on Customs Form 3171; the
form will continue to be maintained for
other purposes.

Section 658 of the Mod Act amended
section 490 of the Tariff Act of 1930 (19
U.S.C. 1490) to provide that: (1) Except
in the case of U.S. government
importations, the importing carrier shall
notify the bonded warehouse of any
imported merchandise for which entry
is not made within the time prescribed
by law or regulation, or for which entry
is incomplete because of failure to pay
estimated duties, fees or interest, or for
which entry cannot be made for want of
proper documents or other cause, or
which Customs believes is not correctly
and legally invoiced; and (2) after such
notification from the importing carrier,
the bonded warehouse shall arrange for
the transportation and storage of the
merchandise at the risk and expense of
the consignee. This document proposes
to revise paragraph (b) of §4.37 of the
Customs Regulations and add §8 122.50
and 123.10 to the Customs Regulations
to implement these Mod Act statutory
changes. The proposed regulatory text
requires the carrier to provide the
appropriate notification, in writing or by
any Customs-authorized electronic data

interchange system, and also requires
that the bonded warehouse operator
take possession of the merchandise
within five working days after receipt of
such notification or else be liable for
liqguidated damages under the terms and
conditions of his custodial bond (and
with a cross-reference to 113.63(a)(1) of
the Customs Regulations which
Customs believes provides an
appropriate basis for such liability). In
addition, it is proposed to amend
paragraph (d) of §4.37 by replacing the
word ‘“‘owner” by ‘““consignee” to align
on the corresponding statutory
language.

Section 611 of the Mod Act amended
section 436 of the Tariff Act of 1930 (19
U.S.C. 1436), inter alia, by including
therein a reference to 46 U.S.C. App. 91,
with the result that penalties for
violations of outbound vessel manifest
filing requirements would be incurred
under the provisions of 19 U.S.C. 1436
rather than under 46 U.S.C. App. 91.
This document proposes to amend
§192.4 of the Customs Regulations (19
CFR 192.4) to reflect this change.

Section 690 of the Mod Act provided
for the repeal of a number of statutory
provisions, some of which are still
referred to in parts 4 and 122 of the
Customs Regulations (19 CFR parts 4
and 122). This document proposes to
correct those outdated references by
removing them or replacing them with
references to their successor statutory
provisions.

Finally, Pub. L. 103-272, 108 Stat.
745, dated July 5, 1994, reenacted and
recodified the provisions of title 49,
United States Code. Section 2(b) thereof
reenacted as a new section (19 U.S.C.
1644a) certain title 49 provisions
dealing with the application, to civil
aircraft, of the laws and regulations
regarding the entry and clearance of
vessels. This document proposes to
amend parts 122, 123 and 148 of the
Customs Regulations (19 CFR parts 122,
123 and 148) by updating the “49 U.S.C.
App.” statutory references therein to
reflect the changes made by section 2(b)
or other provisions of Pub. L. 103-272.

Comments

Before adopting this proposed
regulation as a final rule, consideration
will be given to any written comments
timely submitted to Customs. Comments
submitted will be available for public
inspection in accordance with the
Freedom of Information Act (5 U.S.C.
552), § 1.4 of the Treasury Department
Regulations (31 CFR 1.4), and
§103.11(b) of the Customs Regulations
(19 CFR 103.11(b)), on regular business
days between the hours of 9:00 a.m. and
4:30 p.m. at the Regulations Branch,

Office of Regulations and Rulings, U.S.
Customs Service, Franklin Court, 1099
14th St. NW., 4th floor, Washington, DC.

Inapplicability of the Regulatory
Flexibility Act and Executive Order
12866

For the reasons set forth above and
because the proposed amendments
conform the Customs Regulations to
statutory requirements that are already
in effect, pursuant to the provisions of
the Regulatory Flexibility Act, 5 U.S.C.
601 et seq., it is certified that the
proposed amendments, if adopted, will
not have a significant economic impact
on a substantial number of small
entities. Accordingly, the amendments
are not subject to the regulatory analysis
or other requirements of 5 U.S.C. 603
and 604. Further, this document does
not meet the criteria for a ““significant
regulatory action” as specified in E.O.
12866.

List of Subjects
19 CFR Part 4

Cargo vessels, Common carriers,
Customs duties and inspection, Entry,
Exports, Fishing vessels, Imports,
Maritime carriers, Passenger Vessels,
Penalties, Reporting and recordkeeping
requirements, Shipping, Vessels,
Yachts.

19 CFR Part 122

Air carriers, Aircraft, Airports, Air
transportation, Baggage, Bonds, Customs
duties and inspection, Foreign
commerce and trade statistics, Freight,
Imports, Penalties, Reporting and
recordkeeping requirements.

19 CFR Part 123

Aircraft, Canada, Customs duties and
inspection, Imports, International
boundaries, International traffic,
Mexico, Motor carriers, Railroads,
Reporting and recordkeeping
requirements, Trade agreements,
Vehicles, Vessels.

19 CFR Part 148

Aliens, Baggage, Crewmembers,
Customs duties and inspection,
Declarations, Foreign officials,
Government employees,International
organizations, Privileges and
Immunities, Reporting and
recordkeeping requirements.

19 CFR Part 192

Aircraft, Customs duties and
inspection, Export Control, Penalties,
Reporting and recordkeeping
requirements, Seizures and forfeiture,
Vehicles, Vessels.
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Proposed Amendments to the
Regulations

For the reasons stated above, it is
proposed to amend parts 4, 122, 123,
148 and 192 of the Customs Regulations
(19 CFR parts 4, 122, 123, 148 and 192)
as set forth below:

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

1. The general authority citation for
part 4 and the specific authority
citations for 8§4.7a, 4.36 and 4.37
continue to read, and the specific
authority citations for 8§4.9 and 4.68
are revised to read, as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1431, 1433, 1434, 1624; 46 U.S.C. App. 3, 91.

* * * * *

Section 4.7a also issued under 19
U.S.C. 1498, 1584;

* * * * *

Section 4.9 also issued under 42
U.S.C. 269;

* * * * *

Section 4.36 also issued under 19
U.S.C. 1431, 1457, 1458, 46 U.S.C. App.
100;

Section 4.37 also issued under 19
U.S.C. 1448, 1457, 1490;

* * * * *

Section 4.68 also issued under 46
U.S.C. App. 817d, 817e;

* * * * *

884.7a,4.12, 4.36, and 4.37 [Amended]

2. Part 4 is amended by removing and
reserving footnotes 17, 24, 71, and 74 in
884.7a(a), 4.12(a)(3), and 4.36(c), and
4.37(d).

8§4.6 [Amended]

3. In 84.6, paragraph (c) is amended
by removing the reference 19 U.S.C.
1585 and adding, in its place, the
reference 19 U.S.C. 1436”.

§4.7a [Amended]

4. In §4.74a, the first sentence of
paragraph (a) is amended by removing
the words *, required by section 432,
Tariff Act of 1930, to be separately
specified”.

§4.36 [Amended]

5. In §4.36, paragraph (c) is amended
by removing the words “within the
purview of the proviso to the first
subdivision of section 431 of the Tariff
Act of 1930".

6. In §4.37, paragraph (d) is amended
by removing the word *‘owner” and
adding, in its place, the word
“‘consignee’ and paragraphs (a) and (b)
are revised to read as follows:

8§4.37 Lay order; general order.

(a) Any merchandise or baggage
regularly landed but not covered by a
permit for its release shall be allowed to
remain at the place of unlading until the
close of business on the fifth working
day after the day the vessel was entered.
Within an additional five-working-day
lay order period following the
expiration of the original five-working
day period after landing, 19 U.S.C.
1448(a) requires the master or owner of
the vessel or the agent thereof to notify
Customs of any such merchandise or
baggage for which entry has not been
made. Such notification shall be
provided in writing or by any Customs-
authorized electronic data interchange
system. Failure to provide such
notification may result in assessment of
a monetary penalty of up to $1,000 per
bill of lading against the master or
owner of the vessel or the agent thereof
as provided in 19 U.S.C. 1448(a).

(b) In addition to the notification to
Customs referred to in paragraph (a) of
this section, within five working days
following the expiration of the lay order
period specified in paragraph (a) of this
section, 19 U.S.C. 1490(a) requires the
master or owner of the vessel or the
agent thereof to provide notification of
the presence of such unreleased and
unentered merchandise or baggage to a
bonded warehouse certified by the port
director as qualified to receive general
order merchandise. Such notification
shall be provided in writing or by any
Customs-authorized electronic data
interchange system. It shall then be the
responsibility of the bonded warehouse
proprietor to arrange for the
transportation and storage of the
merchandise or baggage at the risk and
expense of the consignee. Any
unentered merchandise or baggage shall
remain the responsibility of the master
or person in charge of the importing
vessel or the agent thereof until it is
removed from his control in accordance
with this paragraph. If the bonded
warehouse operator fails to take
possession of the merchandise or
baggage within five working days after
receipt of notification of the presence of
the unentered and unreleased
merchandise or baggage, he shall be
liable for the payment of liquidated
damages under the terms and conditions
of his custodial bond (see §113.63(a)(1)
of this chapter).

* * * * *

PART 122—AIR COMMERCE
REGULATIONS

1. The authority citation for Part 122
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66,
1433, 1436, 1448, 1459, 1590, 1594, 1623,
1624, 1644, 1644a.

§122.2 [Amended]

2. Section 122.2 is amended by
removing the reference “49 U.S.C. App.
1509(c)” and adding, in its place, the
reference “19 U.S.C. 1644 and 1644a”.

§122.49 [Amended]

3. Section 122.49(f) is amended by
removing the words ‘““sections 440
(concerning post entry) and 584
(concerning manifest violations), Tariff
Act of 1930, as amended (19 U.S.C.
1440, 1584), apply” and adding, in their
place, the words “‘section 584
(concerning manifest violations), Tariff
Act of 1930, as amended (19 U.S.C.
1584), applies”.

4. In subpart E, §122.50 is added to
read as follows:

§122.50 Lay order; general order.

(a) Any merchandise or baggage
regularly landed but not covered by a
permit for its release shall be allowed to
remain at the place of unlading until the
close of business on the fifth working
day after the day the aircraft was
entered. Within an additional five-
working-day lay order period following
the expiration of the original five-
working day period after landing, 19
U.S.C. 1448(a) requires the pilot or
owner of the aircraft or the agent thereof
to notify Customs of any such
merchandise or baggage for which entry
has not been made. Such notification
shall be provided in writing or by any
Customs-authorized electronic data
interchange system. Failure to provide
such notification may result in
assessment of a monetary penalty of up
to $1,000 per bill of lading against the
pilot or owner of the aircraft or the agent
thereof as provided in 19 U.S.C. 1448(a).

(b) In addition to the notification to
Customs referred to in paragraph (a) of
this section, within five working days
following the expiration of the lay order
period specified in paragraph (a) of this
section, 19 U.S.C. 1490(a) requires the
pilot or owner of the aircraft or the agent
thereof to provide notification of the
presence of such unreleased and
unentered merchandise or baggage to a
bonded warehouse certified by the port
director as qualified to receive general
order merchandise. Such notification
shall be provided in writing or by any
Customs-authorized electronic data
interchange system. It shall then be the
responsibility of the bonded warehouse
proprietor to arrange for the
transportation and storage of the
merchandise or baggage at the risk and
expense of the consignee. Any
unentered merchandise or baggage shall
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remain the responsibility of the pilot or
person in charge of the importing
aircraft or the agent thereof until it is
removed from his control in accordance
with this paragraph. If the bonded
warehouse operator fails to take
possession of the merchandise or
baggage within five working days after
receipt of notification of the presence of
the unentered and unreleased
merchandise or baggage, he shall be
liable for the payment of liquidated
damages under the terms and conditions
of his custodial bond (see §113.63(a)(1)
of this chapter).

§122.161 [Amended]

5.1n §122.161, the first sentence is
amended by removing the reference
*8§122.14” and adding, in its place, the
words ‘‘subpart S of this part” and by
removing the reference ““49 U.S.C. App.
1474 and adding, in its place, the
reference 19 U.S.C. 1644 and 1644a”.

§122.165 [Amended]

6. In §122.165, the first sentence of
paragraph (a) is amended by removing
the parenthetical reference (49 U.S.C.
App. 1508(b))” and adding, in its place,
the parenthetical reference ‘(49 U.S.C.
41703)”, and the second sentence of
paragraph (b) is amended by removing
the reference “49 U.S.C. App. 1471 and
adding, in its place, the reference “49
U.S.C. Chapter 463"".

PART 123—CUSTOMS RELATIONS
WITH CANADA AND MEXICO

1. The general authority citation for
part 123 and the specific authority
citation for § 123.8 are revised to read,
and the specific authority citation for
§123.1 continues to read, as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 20, Harmonized Tariff Schedule of the
United States (HTSUS)), 1431, 1433, 1436,
1448, 1624.

Section 123.1 also issued under 19 U.S.C.
1459;

* * * * *

Section 123.8 also issued under 19 U.S.C.

1450-1454, 1459;

* * * * *

2. The specific authority citation for
§123.11 is removed.

§123.1 [Amended]

3.In §123.1, paragraph (a)(2) is
amended by removing the words
‘““sections 1433 or 1644 of title 19,
United States Code (19 U.S.C. 1433,
1644), or section 1509 of title 49, United
States Code App. (49 U.S.C. App.
1509),” and adding, in their place, the
words ‘‘section 1433, 1644 or 1644a of
title 19, United States Code (19 U.S.C.
1433, 1644, 1644a),”.

4. In subpart A, §123.10 is added to
read as follows:

§123.10 Lay order; general order.

(a) Any merchandise or baggage
regularly landed but not covered by a
permit for its release shall be allowed to
remain at the place of unlading until the
close of business on the fifth working
day after the day the vehicle was
entered. Within an additional five-
working-day lay order period following
the expiration of the original five-
working day period after unlading, 19
U.S.C. 1448(a) requires the operator or
owner of the vehicle or the agent thereof
to notify Customs of any such
merchandise or baggage for which entry
has not been made. Such notification
shall be provided in writing or by any
Customs-authorized electronic data
interchange system. Failure to provide
such notification may result in
assessment of a monetary penalty of up
to $1,000 per bill of lading against the
operator or owner of the vehicle or the
agent thereof as provided in 19 U.S.C.
1448(a).

(b) In addition to the notification to
Customs referred to in paragraph (a) of
this section, within five working days
following the expiration of the lay order
period specified in paragraph (a) of this
section, 19 U.S.C. 1490(a) requires the
operator or owner of the vehicle or the
agent thereof to provide notification of
the presence of such unreleased and
unentered merchandise or baggage to a
bonded warehouse certified by the port
director as qualified to receive general
order merchandise. Such notification
shall be provided in writing or by any
Customs-authorized electronic data
interchange system. It shall then be the
responsibility of the bonded warehouse
proprietor to arrange for the
transportation and storage of the
merchandise or baggage at the risk and
expense of the consignee. Any
unentered merchandise or baggage shall
remain the responsibility of the operator
or person in charge of the importing
vehicle or the agent thereof until it is
removed from his control in accordance
with this paragraph. If the bonded
warehouse operator fails to take
possession of the merchandise or
baggage within five working days after
receipt of notification of the presence of
the unentered and unreleased
merchandise or baggage, he shall be
liable for the payment of liquidated
damages under the terms and conditions
of his custodial bond (see §113.63(a)(1)
of this chapter).

PART 148—PERSONAL
DECLARATIONS AND EXEMPTIONS

1. The authority citation for part 148
continues to read in part as follows:

Authority: 19 U.S.C. 66, 1496, 1498, 1624.
The provisions of this part, except for subpart
C, are also issued under 19 U.S.C. 1202
(General Note 20, Harmonized Tariff
Schedule of the United States).

* * * * *

§148.67 [Amended]

2.1n §148.67, paragraph (b) is
amended by removing the words
“section 1474 of title 49, United States
Code,” and adding, in their place, the
reference 19 U.S.C. 1644 and 1644a”.

PART 192—EXPORT CONTROL

1. The authority citation for Part 192
continues to read as follows:

Authority: 19 U.S.C. 66, 1624, 1627a,
1646a.

§192.4 [Amended]
2.In §192.4, the first sentence is
amended by removing the reference ‘46
U.S.C. App. 91" and adding, in its
place, the reference ““19 U.S.C. 1436”
and the second sentence is amended by
removing the words “‘a liability of not
more than $1,000 nor less than $500
will be incurred’” and adding, in their
place, the words “‘a liability for
penalties may be incurred”.
Samuel H. Banks,
Acting Commissioner of Customs.
Approved: May 21, 1997.
Dennis M. O’Connell,
Acting Deputy Assistant Secretary of the
Treasury.
[FR Doc. 97-20227 Filed 7-30-97; 8:45 am]
BILLING CODE 4820-02—P

RAILROAD RETIREMENT BOARD

20 CFR Part 295
RIN 3220-AB29

Payments Pursuant to Court Decree or
Court-Approved Property Settlement

AGENCY: Railroad Retirement Board.
ACTION: Proposed rule.

SUMMARY: The Railroad Retirement
Board hereby proposes to amend its
regulations under part 295 by
eliminating the Medicare Part B
premium as a deduction from the
amount of benefits available for division
in a divorce proceeding or property
settlement related to a divorce or legal
separation.

DATES: Comments must be received on
or before September 29, 1997.
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ADDRESSES: Secretary to the Board,
Railroad Retirement Board, 844 North
Rush Street, Chicago, Illinois 60611.
FOR FURTHER INFORMATION CONTACT:
Thomas W. Sadler, Senior Attorney,
Railroad Retirement Board, 844 North
Rush Street, Chicago, Illinois 60611,
telephone (312) 751-4513, TTD (312)
751-4701.

SUPPLEMENTARY INFORMATION: Part 295
describes the Board’s requirements for
obtaining an enforceable order directing
the Board to partition a railroad
retirement annuity incident to a divorce,
settlement, or annulment. Section
295.1(b) describes what benefits are
subject to division under this part.
Section 295.5(e)(1) further defines the
net amount of benefits subject to
division as excluding amounts deducted
for an employee’s elected Medicare Part
B premium. When § 295.5(e)(1) was
initially approved in 1986, the Board
was concerned about the risk that
Medicare premium deductions might
not be satisfied from the nondivisible
portion of an employee’s annuity in the
event that the portion would not be
payable due to work deductions. In
practice, however, the agency has
determined that only in rare cases is the
nondivisible portion insufficient to
accommodate the Medicare Part B
deduction. The Medicare Part B
premium is a personal expense elected
to be made by the employee. The Board
believes that it is more consistent with
the nature of the Part B premium that it
be paid entirely by the employee rather
than, in effect, partly by the employee
and partly by the divorced spouse.
Accordingly, the agency proposes that
the Medicare Part B deduction need not
be deducted from the divisible benefits
prior to partition in an action for
divorce, settlement, or annulment.

The Board, with the concurrence of
the Office of Management and Budget,
has determined that this is not a
significant regulatory action under
Executive Order 12866; therefore, no
regulatory impact analysis is required.
There are no information collections
associated with this rule.

List of Subjects in 20 CFR Part 295

Railroad employees, Railroad
retirement.

For the reasons set out in the
preamble, chapter Il of title 20 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 295—PAYMENTS PURSUANT
TO COURT DECREE OR COURT-
APPROVED PROPERTY SETTLEMENT

1. The authority for part 295
continues to read as follows:

Authority: 45 U.S.C. 231f; 45 U.S.C. 231m.

§295.5 [Amended]

2. Section 295.5(¢e)(1) is amended by
removing the comma after “‘Board” and
by removing ‘“‘and the amount of any
Medicare Part B premium”.

Dated: July 24, 1997.

By authority of the Board.

Beatrice Ezerski,

Secretary to the Board.

[FR Doc. 97-20206 Filed 7-30-97; 8:45 am]
BILLING CODE 7905-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 50
[Docket No. 90N-0302]

Accessibility to New Drugs for Use in
Military and Civilian Exigencies When
Traditional Human Efficacy Studies
Are Not Feasible; Determination Under
the Interim Rule That Informed
Consent Is Not Feasible for Military
Exigencies; Request for Comments

AGENCY: Food and Drug Administration,
HHS.

ACTION: Request for comments.

SUMMARY: The Food and Drug
Administration (FDA) is requesting
written comments related to the
advisability of revoking or amending the
interim final rule that permitted the
Commissioner of Food and Drugs (the
Commissioner) to determine that
obtaining informed consent from
military personnel for the use of an
investigational drug or biologic is not
feasible in certain situations related to
military combat. The agency is also
soliciting written comments identifying
the evidence needed to demonstrate
safety and effectiveness for such
investigational drugs that cannot
ethically be tested on humans for
purposes of determining their efficacy.
FDA is seeking written comments from
all interested parties, including, but not
limited to: Consumers, patient groups,
veterans and veteran groups, active-duty
military personnel, organizations and
departments, ethicists, scientists,
researchers with particular expertise in
this area, and health care professionals.
The written comments are intended to
provide FDA with information to help
the agency in making policy decisions
on the use of investigational products
during military exigencies and the
appropriate evidence needed to
demonstrate safety and effectiveness for

drug and biological products used in
military or other exigencies when
traditional human efficacy studies are
not feasible.

DATES: Submit written comments by
October 29, 1997.

ADDRESSES: Submit written comments
on the questions identified in section Il
of this document (specifically
referencing the number of the
question(s) being addressed) to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857. Two copies of any
comments are to be submitted, except
that individuals may submit one copy.
Comments are to be identified with
docket number found in brackets in the
heading of this document.

FOR FURTHER INFORMATION CONTACT:
Bonnie M. Lee, Office of the Executive
Secretariat (HF—40), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827-4450.
SUPPLEMENTARY INFORMATION:

l. Background

There will continue to be military
combat situations in which there will be
a threat to U.S. military personnel from
the possible use of chemical and
biological weapons. The Department of
Defense (DOD), therefore, has a
legitimate interest in protecting military
personnel by using products which may
provide protection from such chemical
and biological agents. In order to
support this interest of DOD, FDA
issued an interim rule during the
Persian Gulf War that permitted DOD to
use specified investigational products
intended to provide potential protection
against chemical and biological warfare
agents without obtaining informed
consent. A copy of the interim rule that
published in the Federal Register of
December 21, 1990 (55 FR 52813), can
be viewed on FDA's website at http://
www.fda.gov.

Specifically, following a request from
the DOD, FDA granted waivers from its
informed consent requirements for the
use of two products in specific protocols
in the Persian Gulf War: Pyridostigmine
bromide and botulinum toxoid vaccine.
FDA recognizes that the interim final
rule did not work the way that the
agency anticipated it would work;
therefore, the agency is seeking broad
public input to provide information to
help FDA in making policy decisions on
the future use of such investigational
products and possible efficacy
demonstrations for these products.

In order to provide a context for the
decisionmaking process on the use of
pyridostigmine bromide and the
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botulinum toxoid vaccine during the
Persian Gulf War, the following
information is provided.

A. The Regulatory Process

FDA regulates the use of
investigational drugs under provisions
of the Federal Food, Drug, and Cosmetic
Act (the act). In FDA terms, drugs not
approved for marketing and drugs
studied for treatment other than that
identified in the approved labeling, are
investigational. In order for clinical
testing to proceed with unapproved
products (or, in some cases, for testing
approved products for unapproved
uses), an investigational new drug (IND)
application is filed with FDA. The IND
must contain information sufficient to
demonstrate that it is reasonable to
study the drug in humans, including
drug composition, manufacturing and
control data, the results of animal
studies and, if available, prior human
testing, and the protocol for the planned
study. The investigator must agree to a
number of commitments including
obtaining approval of an institutional
review board (IRB) before proceeding,
obtaining written informed consent
from subjects, and reporting adverse
effects that occur as specified in the
protocol.

The act requires that investigators
inform subjects receiving drugs under
an IND that the drugs are investigational
and “‘obtain the consent of such human
beings or their representatives, except
where they deem it not feasible, or in
their professional judgment, contrary to
the best interests of such human
beings.” There have been few instances
in which obtaining informed consent
has not been considered feasible or
contrary to patients’ interests.

During the months preceding the
Persian Gulf War, DOD had discussions
with FDA regarding the potential use of
specific investigational products in
military personnel serving in the Gulf.
It was thought that the products
discussed represented the best
preventive or therapeutic treatment for
diseases endemic to the area and in
providing protection against possible
chemical or biological weapons. DOD
requested the assistance of FDA in
allowing the use of these products in
certain battlefield or combat-related
situations in which they considered
obtaining informed consent ‘‘not
feasible.” DOD’s explanation as to why
obtaining informed consent would not
be feasible under battlefield conditions
included the following:

(1) It is not acceptable from a military
standpoint to defer to whatever might be
the soldier’s personal preference
concerning a preventive or therapeutic

treatment that might save his life, avoid
endangerment of the other personnel in
his unit and accomplish the combat
mission.

(2) Based on unalterable requirements
of the military field commander, it is
not an option to excuse a nonconsenting
soldier from the military mission.

(3) It would not be defensible
militarily, or ethically, to send the
soldier unprotected into danger.

(4) Special military exigencies
sometimes must supersede normal
rights and procedures that apply in the
civilian community and, thus, military
regulations state that military members
may be required to submit to medical
care determined necessary to preserve
life, alleviate suffering or protect the
health of others.

At the time, FDA gave considerable
deference to the DOD’s judgment and
expertise regarding the feasibility of
obtaining informed consent under
battlefield conditions. Thus, in response
to DOD’s request, in the Federal
Register of December 21, 1990 (55 FR
52813), FDA published an interim
regulation amending its informed
consent regulations at 21 CFR 50.23(d).

B. The Interim Regulation

The interim regulation allowed the
Commissioner to determine, upon
receipt of an appropriate request from
DOD, that obtaining informed consent
from military personnel for use of a
specific investigational drug or biologic
would not be feasible in certain
circumstances, and to grant a waiver
from the requirement for obtaining such
consent.

The exception applied, on a case-by-
case basis, only to investigational drugs
(including antibiotic and biological
products) for use in a specific military
operation involving combat or the
immediate threat of combat. The
regulation requires the request to
include: (1) The justification for the
conclusion (made by physicians
responsible for the medical care of the
military personnel involved and the
investigators involved) that the use is
required to facilitate the
accomplishment of the military mission,
and the use would preserve the health
of the individuals and the safety of other
personnel, without regard for any
individual’s preference for alternate
treatment or no treatment; and (2) a
statement that a duly constituted IRB
has reviewed and approved the use of
the investigational drug without
informed consent.

Under the interim rule, the
Commissioner may find that informed
consent is not feasible (and thus may be
waived) “‘only when withholding

treatment would be contrary to the best
interests of military personnel and there
is no available satisfactory alternative
therapy.” The rule sets forth four
additional factors that the
Commissioner is to consider in making
his determination. These factors are: (1)
The extent and strength of the evidence
of the safety and efficacy of the drug for
the intended use, (2) the context in
which the drug will be administered
(e.g., battlefield or hospital), (3) the
nature of the disease or condition for
which the preventive or therapeutic
treatment is intended, and (4) the nature
of the information to be provided to the
recipients of the drug concerning the
potential risks and benefits of taking or
not taking the drug. A determination by
the Commissioner that obtaining
informed consent is not feasible and
withholding treatment would be
contrary to the best interests of military
personnel expires at the end of 1 year,
unless renewed at DOD’s request, or
when DOD informs the Commissioner
that the specific military operation
creating the need for the use of the
investigational drug has ended,
whichever is earlier. In addition, when
the Commissioner has issued a waiver
to DOD, he may revoke the waiver based
on changed circumstances.

The appropriate FDA review division
and the Informed Consent Waiver
Review Group (ICWRG) assessed each
request for waiver from the informed
consent requirements. The ICWRG
included senior management of FDA
and the National Institutes of Health’s
Office of Protection from Research
Risks, supplemented by technical
agency experts as appropriate for the
particular investigational drug being
considered for exception. The ICWRG
considered DOD’s justification
supporting the request for the waiver
and the reviewing division’s evaluation
of the available safety and efficacy data.
The ICWRG requested additional
supporting information in some cases
and identified changes needed in the
information to be provided to the
troops. The ICWRG then made a
recommendation to the Commissioner
regarding whether or not to grant the
waiver. The Commissioner made a
decision on the request and informed
DOD in writing.

On December 28, 1990, DOD
submitted protocols under IND’s and
requests for waiver of informed consent
for pyridostigmine bromide 30-
milligram (mg) tablets and botulinum
toxoid vaccine. (Subsequently, DOD
submitted a waiver request for
multishield topical skin protectant, but
later withdrew this request.)
Pyridostigmine bromide was considered
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a potentially useful pretreatment against
certain nerve gases; botulinum toxoid
vaccine is widely accepted as offering
protection against toxins produced by
Clostridium Botulinum, the bacterium
that causes botulism.

The Commissioner approved DOD’s
waiver requests for pyridostigmine
bromide 30-mg tablets and botulinum
toxoid vaccine on December 31, 1990,
and January 8, 1991, respectively. Both
products were administered to portions
of the military personnel who
participated in Operation Desert Storm.

Following the cessation of combat
activities, the Assistant Secretary of
Defense (Health Affairs) notified the
Commissioner in a letter dated March
15, 1991, that DOD considered the two
waivers granted under the interim rule
to be no longer in effect. He also
informed the Commissioner that DOD
had ultimately decided to administer
the botulinum toxoid on a voluntary
basis.

C. Comments Received on the Interim
Rule

Twenty-two written comments were
submitted to the agency in the brief 30-
day comment period following
publication of the interim rule in the
Federal Register of December 21, 1990.
Comments were received from
physicians, members of IRB’s,
organizations concerned with bioethical
issues, patient advocacy groups, and
private citizens. The majority of the
comments were supportive of the rule,
although often with some qualification
or suggested change. However, a
number of comments expressed
vehement opposition to the interim rule,
both on general principle and with
regard to one or more of its provisions.
For example, one comment stated that
the request for waiver of informed
consent is merely an expedient solution
to a problem that should be solved
much better in other ways. This
comment suggested that FDA modify its
drug approval process so that therapies
such as those that were sanctioned for
use under the interim rule could be
granted marketing approval
notwithstanding the absence of
substantial evidence of their
effectiveness against nerve gas or
biological warfare agents. Several
comments stated that the interim
regulation did not provide for recipients
of investigational therapies to receive
appropriate information on the
treatment to be administered. Two
comments stated that the interim rule
should be modified to require that the
reviewing IRB be unaffiliated with DOD.
Five comments stated that the interim
rule is a violation of fundamental

ethical principles. The comments
described the rule as “* * * a flagrantly
immoral violation of human rights,”
adding that *““Wartime does not justify
experimentation without consent,” and
“No explanation, whatever it might be,
is acceptable to justify these actions.”

D. Summary of Litigation Regarding the
Interim Rule

OnJanuary 11, 1991, Public Citizen
Health Research Group filed suit against
the Department of Health and Human
Services in the United States District
Court on behalf of an unnamed
serviceman stationed in Saudi Arabia,
his wife, and all others similarly
situated. In the Complaint, the plaintiff
(“Doe”) alleged that: (1) The interim
rule was outside FDA'’s statutory
authority under the act, (2) DOD’s use
of unapproved investigational drugs,
under th