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Presidential Documents

Title 3—

The President

Executive Order 13057 of July 26, 1997

Federal Actions in the Lake Tahoe Region

By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in order to ensure that Federal
agency actions protect the extraordinary natural, recreational, and ecological
resources in the Lake Tahoe Region (‘“‘Region™) (as defined by Public Law
91-148), an area of national concern, it is hereby ordered as follows:

Section 1. Tahoe Federal Interagency Partnership.

1-101. The Federal agencies and departments having principal management
or jurisdictional authorities in the Lake Tahoe Region are directed to establish
a Federal Interagency Partnership on the Lake Tahoe Ecosystem (‘‘Partner-
ship”).

1-102. Members of the Partnership shall include the Secretary of Agriculture,
the Secretary of the Interior, the Secretary of Transportation, the Adminis-
trator of the Environmental Protection Agency, the Secretary of the Army,
and the heads of any other Federal agencies operating in the Region that
choose to participate. Representation on the Partnership may be delegated.
The Partnership shall be chaired by the Secretary of Agriculture for the
first year after its establishment. The Chair of the Partnership shall thereafter
be rotated among the members on an annual basis.

1-103. The Partnership will:

(a) facilitate coordination of Federal programs, projects, and activities with-
in the Lake Tahoe Region and promotion of consistent policies and strategies
to address the Region’s environmental and economic concerns;

(b) encourage Federal agencies within the Region to coordinate and share
resources and data, avoid unnecessary duplication of Federal efforts, and
eliminate inefficiencies in Federal action to the greatest extent feasible;

(c) ensure that Federal agencies closely coordinate with the States of
California and Nevada and appropriate tribal or local government entities
to facilitate the achievement of desired terrestrial and aquatic ecosystem
conditions and the enhancement of recreation, tourism, and other economic
opportunities within the Region;

(d) support appropriate regional programs and studies needed to attain
environmental threshold standards for water quality, transportation, air qual-
ity, vegetation, soils (stream environment zone restoration), wildlife habitat,
fish habitat, scenic resources, recreation, and noise;

(e) encourage the development of appropriate public, private, and tribal
partnerships for the restoration and management of the Lake Tahoe ecosystem
and the health of the local economy;

(f) support appropriate actions to improve the water quality of Lake Tahoe
through all appropriate means, including restoration of shorelines, streams,
riparian zones, wetlands, and other parts of the watershed; management
of uses of the lake; and control of airborne and other sources of contaminants;

(g) encourage the development of appropriate vegetative management ac-
tions necessary to attain a healthy Lake Tahoe ecosystem, including a program
of revegetation, road maintenance, obliteration, and promotion of forest
health;
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(h) support appropriate regional transportation and air quality goals, pro-
grams, and studies for the Region;

(i) support appropriate fisheries and wildlife habitat restoration programs
for the Region, including programs for endangered species and uncommon
species;

(j) facilitate coordination of research and monitoring activities for purposes
of developing a common natural resources data base and geographic informa-
tion system capability, in cooperation with appropriate regional and local
colleges and universities;

(k) support development of and communication about appropriate recre-
ation plans and programs, appropriate scenic quality improvement programs,
and recognition for traditional Washoe tribal uses;

() support regional partnership efforts to inform the public of the values
of managing the Lake Tahoe Region to achieve environmental and economic
goals;

(m) explore opportunities for public involvement in achieving its activities;
and

(n) explore opportunities for assisting regional governments in their efforts.

1-104. The Partnership will report back to the President in 90 days on
the implementation of the terms of this order.

Sec. 2. Memorandum of Agreement.

2-201. The Partnership shall negotiate a Memorandum of Agreement with
the States of California and Nevada, the Washoe Tribal Government, the
Tahoe Regional Planning Agency, and interested local governments.

2-202. The Memorandum of Agreement shall be designed to facilitate coordi-
nation among the parties to the Agreement, and shall document areas of
mutual interest and concern and opportunities for cooperation, support,
or assistance.

Sec. 3. General Provisions.

3-301. The Chair of the Partnership shall advise the President on the imple-
mentation of this order. The Chair may recommend other administrative
actions that may be taken to improve the coordination of agency actions
and decisions whenever such coordination would protect and enhance the
Region’s natural, ecological, and economic values.

3-302. Nothing in this order shall be construed to limit, delay, or prohibit
any agency action that is essential for the protection of public health or
safety, for national security, or for the maintenance or rehabilitation of
environmental quality within the Region.

3-303. Nothing in this order is intended to create, and this order does
not create, any right to administrative or judicial review, or any other right
or benefit, substantive or procedural, enforceable by a party against the
United States, its agencies or instrumentalities, its officers or employees,

or any other person.

THE WHITE HOUSE,
July 26, 1997.
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DEPARTMENT OF AGRICULTURE

Rural Housing Service
Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency

7 CFR Part 1951
RIN 0560-AE98

Disaster Set-Aside Program—Second
Installment Set-Aside

AGENCIES: Rural Housing Service, Rural
Business-Cooperative Service, Rural
Utilities Service, Farm Service Agency,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: The Farm Service Agency
(FSA) is amending the disaster set-aside
program requirements to allow a second
installment to be set-aside for borrowers
affected by a natural disaster in a county
declared a major disaster or emergency
by the President between January 1,
1997 and August 1, 1997. The impact of
these provisions will allow the agency
to service disaster victims in an efficient
and timely manner while keeping them
in business.

DATES: Effective August 1, 1997.
Comments must be submitted by
September 30, 1997.

ADDRESSES: Submit written comments
to Director, Farm Loan Programs Loan
Servicing and Property Management
Division, United States Department of
Agriculture, Farm Service Agency,
STOP 0523, 1400 Independence
Avenue, SW, Washington DC 20250—
0523.

FOR FURTHER INFORMATION CONTACT:
Kimberly R. Laris, Senior Loan Officer,
Farm Service Agency, U.S. Department
of Agriculture, Stop 0523, 1400
Independence Avenue, SW,
Washington, D.C. 20250-0523;

Telephone: 202-720-1659; Facsimile:
202-690-0949, e-mail:
klaris@usda.fsa.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
significant and was reviewed by the
Office of Management and Budget under
Executive Order 12866.

Regulatory Flexibility Act

The issuing agencies certify that this
rule will not have a significant impact
on a substantial number of small entities
as defined in the Regulatory Flexibility
Act, Pub. L. 96-534, as amended (5
U.S.C. 601). Amendments included in
this rule will not impact small entities
to a greater extent than large entities or
individual farm borrowers.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
The issuing agencies have determined
that this action does not significantly
affect the quality of human
environment, and in accordance with
the National Environmental Policy Act
of 1969, Pub. L. 91-190, an
Environmental Impact Statement is not
required.

Executive Order 12988

This interim rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. In accordance with this
rule: (1) All State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given to this
rule; (3) administrative proceedings in
accordance with 7 CFR parts 11 and 780
must be exhausted before bringing suit
in court challenging action taken under
this rule.

Executive Order 12372

For reasons set forth in the notice to
7 CFR part 3015, subpart V (48 FR
29115, June 24, 1983), the programs
within this rule are excluded from the
scope of Executive Order 12372, which
requires intergovernmental consultation
with State and local officials.

The Unfunded Mandates Reform Act of
1995

Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for

Federal agencies to assess the effects of
their regulatory actions on State, local
and tribal governments and the private
sector of $100 million or more in any 1
year. When such a statement is needed
for a rule, section 205 of the UMRA,
FSA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector. When such a
statement is needed for a rule, section
205 of the UMRA generally requires
FSA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under regulatory provisions
of Title 1l of the UMRA) for State, local,
and tribal governments or the private
sector. Thus, this rule is not subject to
the requirements of sections 202 and
205 of the UMRA.

Paperwork Reduction Act of 1995

The information collection
requirements contained in these
regulations were previously approved
by OMB pursuant to the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35) under OMB control number
0560-0164 through August 31, 1998.
The amendments set forth in this
interim rule do not contain additional
information collections that require
clearance by the OMB under the
provisions of 44. U.S.C. chapter 35.

Federal Assistance Programs

10.404—Emergency Loans
10.406—Farm Operating Loans
10.407—Farm Ownership Loans
10.416—Soil and Water Loans

Discussion of the Interim Rule

FSA publishes this amendment to
subpart T of part 1951 without prior
notice and comment because of the
emergency nature of the program and
the eligibility requirements involved.
Publication as a proposed rule for notice
and comment is impractical and
contrary to the public interest. The
Disaster Set-Aside (DSA) program was
first made available to FSA Farm Loan
Programs (FLP) borrowers beginning
October 21, 1994, because of the heavy
flooding in the Midwest and extreme



41252

Federal Register / Vol. 62, No. 148 / Friday, August 1, 1997 / Rules and Regulations

drought in the South. Since that time,
approximately 12,000 borrowers have
received DSA assistance. The overall
success of the program can be attributed
to the small amount of paperwork
required in applying and processing
DSA requests. DSA gives FLP borrowers
a chance to recover from their losses
without having to incur additional debt
to pay creditors or liquidate essential
assets. The cost to the government is
substantially less under this servicing
program than any other servicing
program as no debt is written off, no
appraisal costs are incurred as under
subpart S of part 1951, and no
liquidation costs are incurred.

Many of the borrowers who received
DSA in 1994 and 1995 were again
affected by heavy snowfall and flooding
in the Midwest during the beginning
months of 1997. The President has
declared the majority of North Dakota,
South Dakota, and Minnesota as a
disaster area. Many of these borrowers
have received a previous writedown of
debt under subpart S of part 1951,
thereby making them ineligible for
additional writeoffs or emergency loans
as a result of § 373 of the Consolidated
Farm and Rural Development Act. The
expansion of the program to permit a
second debt set-aside, therefore, is
needed immediately to benefit these
disaster victims. While there is
justification for the rule to become
effective 10 days after publication, FSA
will accept public comments on the rule
for 60 days.

The existing regulations provide that
each loan can only have one set-aside
installment outstanding. The only way a
borrower could receive DSA again,
would be if the previous set-aside
installment were paid in full, or
cancelled through restructuring under
subpart S of part 1951. This rule will
allow borrowers, who were affected by
a natural disaster in a county declared
a major disaster or emergency by the
President between January 1, 1997 and
August 1, 1997, to receive a second
installment set-aside without having to
pay in full the first set-aside installment,
or cancel the set-aside altogether.
Borrowers who farmed in counties
contiguous to the county that was
declared a disaster area are not eligible
for the second installment set-aside
unless they also farmed in the county
declared a disaster area and meet all the
eligibility requirements. This rule will
allow such borrowers to receive
immediate financial relief from their
FLP obligations in a more expedient
manner than under subpart S of part
1951.

If the borrower pays any portion of
the set-aside installments in the future,

the payment will be applied to the
oldest installment set-aside first.

Borrowers affected by a disaster
declared by the President prior to the
effective date of this rule will have 6
months from the date they are notified
of the program to apply for a second
installment set-aside.

The notification requirements
described in section 1951.953 are also
being amended in FSA'’s internal
instructions to require notification of
DSA assistance quarterly instead of each
time an area is designated a disaster
area. The notification would include a
list of all designations outstanding,
including those received during the
preceding quarter. This will eliminate a
lot of confusion as well as provide a
reminder to the borrower of any
outstanding declarations to apply for
DSA and emergency loans.

A clarification is also being made to
§1951.954(b)(4). The amount that can
be set-aside was limited to the amount
the borrower was unable to pay FSA
from the production marketing period in
which the disaster occurred, or the
amount the borrower was unable to pay
other creditors and expenses, rounded
up to the nearest whole installment.
This was misleading. The other
creditors and expenses do not come into
play unless the FLP installment was
paid. As written, this would make
borrowers ineligible to receive DSA if
the lesser amount due other creditors
was less than their FLP installment
since section 1951.954(a)(6) requires all
FLP installments to be current after the
scheduled installments are set-aside. In
this case, all FLP installments would
not be current if the total of the FLP
installments was less than the other
creditors payments. The provision has
been clarified to state that if the
installment due immediately after the
disaster was paid, but other creditors
and expenses were not, the amount set-
aside will be the lesser of the amount
the borrower is unable to pay other
creditors and expenses, rounded up to
the nearest whole FLP installment, or
the next FLP installment due.

List of Subjects in 7 CFR Part 1951

Accounting, Credit, Disaster
assistance, Loan programs—agriculture,
Loan programs—housing and
community development, Low and
moderate income housing.

Accordingly, part 1951 Chapter XVIII,
title 7, Code of Federal Regulations is
amended as follows:

PART 1951—SERVICING AND
COLLECTIONS

1. The authority citation for part 1951
continues to read as follows:

Authority: 5 U.S.C. 301, 7 U.S.C. 1989, 42
U.S.C. 1480.

Subpart T—Disaster Set-Aside
Program

2. Section 1951.953 is amended by
removing and reserving paragraph (a)
and by revising paragraph (b) to read as
follows:

§1951.953 Notification and request for
DSA.
* * * * *

(b) Deadline to apply. All FLP
borrowers liable for the debt must
request DSA within 8 months from the
date the disaster was designated, except
borrowers applying for a second
installment set-aside for disasters
declared by the President between
January 1, 1997 and August 1, 1997,
have 6 months from the date of the
notification letter to apply. Borrowers
may only be considered for DSA one
time for each disaster.

* * * * *

3. Section 1951.954 is amended in
paragraph (a)(1) by adding a sentence at
the end of the paragraph and revising
(b)(2) and (b)(4) to read as follows:

§1951.954 Eligibility and loan limitation
requirements.
a * * *

(1) * * * If the borrower is applying
for a second installment to be set-aside,
the disaster area operated must have
been in a county declared a major
disaster or emergency by the President
between January 1, 1997 and August 1.
1997.

* * * * *

(b) * * *

(2) Only one unpaid installment for
each farm loan may be set-aside. Except
for Presidential disaster declarations
between January 1, 1997 and August 1,
1997, if there is an installment still set-
aside from a previous disaster, the loan
is not eligible for DSA. For Presidential
declarations between January 1, 1997
and August 1, 1997, borrowers who
already have one installment set-aside
from a previous disaster may set-aside a
second installment. If the set-aside is
later paid in full, or cancelled through
restructuring under subpart S of this
part, the set-aside will no longer exist
and, therefore, the loan may be
considered for Disaster Set-Aside (DSA)
in the future.

(3) * X *

(4) The amount set-aside shall be
limited to the amount the borrower is
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unable to pay Farm Service Agency
(FSA) from the production and
marketing period in which the disaster
occurred. However, if the installment
due immediately after the disaster was
paid, but other creditors and expenses
were not, the amount set-aside will be
the lesser of the amount the borrower is
unable to pay other creditors and
expenses, rounded up to the nearest
whole installment, or the next
installment due. Expenses which the
borrower is unable to pay may include
the following year’s operating and
family living expenses if the income or
commodities lost from the disaster year
would have been used for these
purposes, or if normal income security
from the disaster year is approved for
release under subpart A of 7 CFR part
1962 or otherwise authorized under
subpart B of 7 CFR part 1924 for these
purposes. Under no circumstances will
a portion of the installment be set-aside
leaving a balance still due. The portion
not set-aside must be paid by the
borrower on or before the date Exhibit
A of FmHA Instruction 1951-T
(available in any FSA office) is signed.
* * * * *

4. Section 1951.957 is amended by
revising paragraph (b)(7) to read as
follows:

§1951.957 Eligibility determination and
processing.
* * * * *

b * * *

(7) Payments applied to the amount
set-aside will be applied first to interest
and then to principal. If more than one
installment is set-aside on the loan,
payments will be applied to the oldest
installment set-aside until paid in full,
before applying payments to the second
installment set-aside.

* * * * *

Signed at Washington, D.C., on July 22,

1997.

James W. Schroeder,

Acting Under Secretary for Farm and Foreign
Agricultural Services.

[FR Doc. 97-20280 Filed 7-31-97; 8:45 am]
BILLING CODE 3410-05-P

FARM CREDIT ADMINISTRATION
12 CFR Part 602
RIN 3052-AB77

Releasing Information

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: The Farm Credit
Administration (FCA or Agency),
through the FCA Board, issues a final

rule amending its regulations governing
the release of information. The objective
of this action is to conform applicable
FCA regulations to the requirements of
the Freedom of Information Act (FOIA),
5 U.S.C. 552, as amended by the
Electronic Freedom of Information Act
Amendments of 1996 (1996
Amendments), Pub. L. 104-231, and to
clarify the address of the FCA official
who receives FOIA requests for records.
DATES: The regulation shall become
effective October 2, 1997, or upon the
expiration of 30 days after publication
during which either or both Houses of
Congress are in session, whichever is
later. A document announcing the
effective date will be published in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:

John Hays, Policy Analyst, Regulation
Development Division, Office of
Policy Development and Risk Control,
Farm Credit Administration, McLean,
VA 22102-5090, (703) 883—-4498, TDD
(703) 883-4444,

or

Jane Virga, Senior Attorney, Legal
Counsel Division, Office of General
Counsel, Farm Credit Administration,
McLean, VA 22102-5090, (703) 883—
4020, TDD (703) 883-4444.

SUPPLEMENTARY INFORMATION: Through

the Electronic Freedom of Information

Act Amendments of 1996, Congress

amended the FOIA to address, among

other things, the timing of agency
responses to FOIA requests. The FOIA
was amended to increase the time limit

for agency responses from 10 to 20

working days. Another time-related

amendment requires agencies to
promulgate regulations under which
requests for expedited processing will
be considered and to grant such requests
upon a showing of a compelling need.

These amendments are effective October

2,1997.

In response to the amendment of the
FOIA, the FCA is amending its
regulations at part 602, subpart B, as a
final rule. The amendments to part 602,
subpart B, reflect the requirements of
the FOIA, as amended, and are not
interpretative. The 1996 Amendments
provide Federal agencies with no
discretion and require the time-related
amendments to be effective on October
2, 1997. Moreover, the regulations that
the FCA adopts to implement the 1996
Amendments and to clarify the address
of the Freedom of Information Officer
are ministerial, minor, technical, and
noncontroversial. For these reasons, the
FCA finds good cause to determine that
public notice and comments for this
regulation are unnecessary, impractical,

and contrary to the public interest,
pursuant to the Administrative
Procedure Act, 5 U.S.C. 553(a)(3)(B).

Sections 602.260 and 602.261(a) and
(d) are amended to reflect that the
Agency will have 20 days within which
to respond to FOIA requests for records.
Section 602.260 is also amended to
provide that FOIA requests for records
should be addressed to the Freedom of
Information Officer, Farm Credit
Administration, 1501 Farm Credit Drive,
McLean, VA 22102-5090.

Finally, the FCA has added new
§602.261(e) to address the new
requirement that the Agency promulgate
regulations concerning the granting of a
request for expedited processing of a
FOIA request upon a requester’s
showing of a compelling need for the
information. The new regulation
requires the Freedom of Information
Officer to notify a requester within 10
calendar days after receipt of such a
request whether the Agency granted
expedited processing and, if so, to
process the request as soon as
practicable. The regulation defines
“‘compelling need” to mean that a
failure to obtain the requested records
on an expedited basis could reasonably
be expected to pose an imminent threat
to the life or physical safety of an
individual, or, with respect to a request
made by a person primarily engaged in
disseminating information, that there is
an urgency to inform the public
concerning actual or alleged Federal
Government activity. The regulation
further provides that a requester
demonstrate a compelling need by a
statement certified by the requester to be
true and correct to the best of such
person’s knowledge and belief. The
procedures for expedited processing
apply to both requests for information
and to administrative appeals.

The remaining provisions of the 1996
Amendments to the FOIA do not require
amendment of the FCA’s regulations
governing the release of information at
part 602.

List of Subjects in 12 CFR Part 602

Courts, Freedom of information,
Government employees.

For the reasons stated in the
preamble, part 602 of chapter VI, title 12
of the Code of Federal Regulations is
amended to read as follows:

PART 602—RELEASING
INFORMATION

1. The authority citation for part 602
is revised to read as follows:

Authority: Secs. 5.9, 5.17 of the Farm
Credit Act (12 U.S.C. 2243, 2252); 5 U.S.C.
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552; E.O. 12600, 52 FR 23781, 3 CFR 1987,
p. 235; 52 FR 10012.

Subpart B—Availability of Records of
the Farm Credit Administration

2. Section 602.260 is revised to read
as follows:

§602.260 Request for records.

Requests for records shall be in
writing and addressed to the attention of
the Freedom of Information Officer,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, Virginia 22102—
5090. A request improperly addressed
will be deemed not to have been
received for purposes of the 20-day time
period set forth in §602.261(a) of this
part until it is received, or would have
been received, by the Freedom of
Information Officer with the exercise of
due diligence by Agency personnel.
Records requested in conformance with
this subpart and which are not exempt
records may be received in person or by
mail as specified in the request. Records
to be received in person will be
available for inspection or copying
during business hours on a regular
business day in a public reference
facility in the offices of the Farm Credit
Administration, 1501 Farm Credit Drive,
McLean, Virginia 22102-5090.

3. Section 602.261 is amended by
revising paragraphs (a) and (d) and
adding paragraph (e) to read as follows:

§602.261 Response to requests for
records.

(a) Within 20 days (excluding
Saturdays, Sundays, and legal public
holidays), or any extensions thereof as
provided in paragraph (d) of this
section, of the receipt of a request by the
Freedom of Information Officer, the
Freedom of Information Officer shall
determine whether to comply with or
deny such a request and transmit a
written notice thereof to the requester.
* * * * *

(d) In “‘unusual circumstances,” the
20-day time limit prescribed in
paragraphs (a) and (c) of this section, or
both, may be extended by the Freedom
of Information Officer or, in the case of
an appeal, by the Director, Office of
Resources Management, provided that
the total of all extensions does not
exceed 10 days (excluding Saturdays,
Sundays, and legal public holidays).
Extensions shall be made by written
notice to the requester setting forth the
reasons for the extension and the date
on which a determination is expected to
be dispatched. As used in this
paragraph, unusual circumstances
means, but only to the extent reasonably
necessary to the proper processing of
the request:

(1) The need to search for and collect
the requested records from field
facilities or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect, and
appropriately examine a voluminous
amount of separate and distinct records
which are demanded in a single request;
or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determination
of the request or among two or more
components of the agency having a
substantial subject matter interest
therein.

(e) A requester may obtain, upon
request, expedited processing of a
request for records when the requester
demonstrates a ‘‘compelling need”’ for
the information. The Freedom of
Information Officer will notify the
requester within 10 calendar days after
receipt of such a request whether the
Agency granted expedited processing. If
expedited processing was granted, the
request will be processed as soon as
practicable.

(1) For the purposes of this paragraph,
“compelling need”” means:

(i) That a failure to obtain requested
records on an expedited basis could
reasonably be expected to pose an
imminent threat to the life or physical
safety of an individual; or

(i) With respect to a request made by
a person primarily engaged in
disseminating information, urgency to
inform the public concerning actual or
alleged Federal Government activity.

(2) A requester shall demonstrate a
compelling need by a statement certified
by the requester to be true and correct
to the best of such person’s knowledge
and belief.

(3) The procedures of this paragraph
(e) for expedited processing apply to
both requests for information and to
administrative appeals.

Dated: July 25, 1997.

Floyd Fithian,

Secretary, Farm Credit Administration Board.
[FR Doc. 97-20370 Filed 7-31-97; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-25—-AD; Amendment
39-10093; AD 97-16-03]

RIN 2120-AA64
Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 767
series airplanes, that requires a one-time
inspection of the main landing gear
(MLG) retaining bolt to ensure that it is
installed correctly, and adjustments or
repairs, if necessary. This amendment is
prompted by a report indicating that a
disconnected retaining bolt was found
in the MLG forward trunnion joint of a
Model 767 series airplane. The actions
specified by this AD are intended to
prevent aft-acting trunnion loads from
being transferred to the MLG beam, and
consequent fracture and collapse of the
MLG; this condition could result in the
loss of control of the airplane on the
ground.
DATES: Effective September 5, 1997.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
5,1997.
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
ransport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
James G. Rehrl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington; telephone (425) 227-2783;
fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 767 series airplanes was
published in the Federal Register on
April 1, 1997 (62 FR 15435). That action
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proposed to require a one-time
inspection of the main landing gear
(MLG) retaining bolt to ensure that it is
installed correctly, and adjustments or
repairs, if necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 598 Boeing
Model 767 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 151 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 5 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $60 per work hour. Based
on these figures, the cost impact of the
AD on U.S. operators is estimated to be
$45,300, or $300 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules

Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-16-03 Boeing: Amendment 39-10093.
Docket 97-NM-25—-AD.

Applicability: Model 767 series airplanes,
line positions 1 through 600 inclusive, except
line positions 579 and 586; certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent aft-acting landing gear trunnion
loads from being transferred to the main
landing gear (MLG) beam, and consequent
fracture and collapse of the MLG and loss of
control of the airplane on the ground,
accomplish the following:

(a) Within 500 flight hours or 300 flight
cycles after the effective date of this AD,
whichever occurs later, perform a one-time
inspection of the MLG retaining bolt to
ensure that it is installed correctly, in
accordance with Boeing Alert Service
Bulletin 767-32A0157, dated October 10,
1996. If the retaining bolt is incorrectly
installed, prior to further flight, make
adjustments or repairs in accordance with the
alert service bulletin.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be

used if approved by the Manager, eattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Boeing Alert Service Bulletin 767—
32A0157, dated October 10, 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(e) This amendment becomes effective on
September 5, 1997.

Issued in Renton, Washington, on July 23,
1997.
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-19902 Filed 7-31-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-18—-AD; Amendment
39-10096; AD 97-16-05]

RIN 2120-AA64
Airworthiness Directives; Gulfstream

Aerospace Corporation Model G-159
(G-I) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Gulfstream Model G-
159 (G-I) airplanes, that currently
requires repetitive inspections to detect
corrosion in the wing planks under the
bottom wing center fairings, and repair,
if necessary. This amendment requires
the installation of a protective paint
system which, when accomplished, will
allow the inspections to be conducted at
longer intervals. This amendment is
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prompted by the development of a
modification that will improve the
corrosion resistance of the subject area.
The actions specified by this AD are
intended to detect and prevent
corrosion in the lower skins of the wing
center section. If corrosion in this area
remains unchecked, it could reduce the
integrity of the wing-to-fuselage fitting,
and consequently could lead to
separation of the wing from the
airplane.
DATES: Effective September 5, 1997.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
5,1997.
ADDRESSES: The service information
referenced in this AD may be obtained
from Gulfstream Aerospace Corporation,
Technical Operations Department, P.O.
Box 2206, M/S D-10, Savannah, Georgia
31402-2206. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Atlanta
Aircraft Certification Office, Small
Airplane Directorate, Campus Building,
1701 Columbia Avenue, Suite 2-160,
College Park, Georgia; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Christina Marsh, Aerospace Engineer,
Airframe and Propulsion Branch, ACE—-
117A, FAA, Atlanta Aircraft
Certification Office, Small Airplane
Directorate, Campus Building, 1701
Columbia Avenue, Suite 2-160, College
Park, Georgia 30337-2748; telephone
(404) 305-7362; fax (404) 305-7348.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 67-04-01,
amendment 39-1234 (36 FR 12688, July
3, 1971), which is applicable to all
Gulfstream Model G-159 (G-I)
airplanes, was published in the Federal
Register on March 6, 1997 (62 FR
10224). The action proposed to continue
to require the repetitive visual
inspections, specified in AD 67-04-01,
to detect corrosion of the wing planks
under the bottom wing center fairing
assemblies, and repair, if necessary.
For airplanes on which a protective
paint system had not been installed
previously, the action proposed to
require that the inspection continue to
be repeated at intervals of 6 months (26
weeks), until a protective paint system
is installed within 12 months. Once the
paint system is installed, the repetitive
inspections were proposed to be

required to continue, but the repetitive
interval would be extended to 18
months.

For airplanes on which a protective
paint system was installed previously,
the action proposed to extend the
currently-required repetitive inspection
interval of 12 months to 18 months.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 146
Gulfstream Model G-159 airplanes of
the affected design in the worldwide
fleet. The FAA estimates that 72
airplanes of U.S. registry will be affected
by this AD.

The inspections that are currently
required by AD 67-04-01, and those
that are required by this action, take
approximately 40 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
required inspection actions on U.S.
operators is estimated to be $172,800, or
$2,400 per airplane, per inspection.

The installation of the protective
paint system that is required by this AD
action will take approximately 30 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
Required materials will cost
approximately $100 per airplane. Based
on these figures, the cost impact of this
requirement of this AD on U.S.
operators is estimated to be $136,800, or
$1,900 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the rules docket. A copy of
it may be obtained from the rules docket
at the location provided under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-1234 (36 FR
12688, July 3, 1971), and by adding a
new airworthiness directive (AD),
amendment 39-10096, to read as
follows:

97-16-05 Gulfstream Aerospace
Corporation: Amendment 39-10096.
Docket 97-NM-18-AD. Supersedes AD
67-04-01, Amendment 39-1234.

Applicability: All Model G-159 (G-I)
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.
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To detect and prevent corrosion in the
lower skins of the wing center section, which
could reduce the integrity of the wing-to-
fuselage fitting and consequently could lead
to separation of the wing from the airplane,
accomplish the following:

(a) For all airplanes: Within 4 weeks after
July 3, 1971 (the effective date of AD 67-04—
01, amendment 39-1234), remove the bottom
wing center fairings having part numbers (P/
N) 159W10400-121 and 159W10401-121, or
use an FAA-approved equivalent method, to
perform a visual inspection to detect
corrosion of the wing planks under these
fairings.

Note 2: Paragraph (a) of this AD merely
restates the actions previously required by
AD 67-04-01, amendment 39-1234. As
allowed by the phrase, “‘unless accomplished
previously,” if those requirements of AD 67—
04-01 have already been accomplished, this
AD does not require that those actions be
repeated.

Note 3: Care must be exercised when
removing the fairings, since the attaching
rivets go into the pressure vessel. Use caution
not to enlarge rivet holes when removing
rivets. When reinstalling the fairings, an
adequate type fastener and sealant must be
used.

Note 4: Grumman Service Newsletter,
Volume 166, dated August-September 1966,
pertains to this subject.

(b) For airplanes on which a protective
paint system has not been installed in
accordance with Grumman Gulfstream |
Aircraft Service Change No. 190, dated June
28, 1971: Accomplish paragraphs (b)(1) and
(b)(2) of this AD. As of the effective date of
this AD, the inspections required by this
paragraph shall be accomplished in
accordance with Grumman Gulfstream |
Aircraft Service Change No. 190, dated June
28, 1971.

Note 5: The repeated inspection referred to
in this paragraph is the same inspection
previously required by AD 67-04-01.
Paragraph (b)(1) of this AD merely restates
the requirement of AD 67-04-01 to repeat the
inspection at intervals of 6 months.
Paragraph (b)(2) permits the reinspection
interval to be extended to 18 months once the
specified protective paint system is installed.

(1) As a result of the inspection required
by paragraph (a) of this AD:

(i) If no corrosion is detected, repeat the
inspection thereafter at intervals not to
exceed 6 months (26 weeks) until the actions
specified in paragraph (b)(2) of this AD are
accomplished.

(i) If any corrosion is detected, prior to
further flight, either repair the corroded part
with an FAA-approved repair; or replace the
corroded part with a new or serviceable part
of the same part number; or replace the
corroded part with a part approved by the
FAA. Thereafter, continue to perform the
inspection at intervals not to exceed 6
months (26 weeks) until paragraph (b)(2) of
this AD is accomplished.

(2) Within 12 months after the effective
date of this AD, install the protective paint
system in accordance with Grumman
Gulfstream | Aircraft Service Change No. 190,
dated June 28, 1971. After installation,
continue to perform the inspection required

by this paragraph at intervals not to exceed
18 months.

(c) For airplanes on which a protective
paint system has been installed previously in
accordance with Grumman Gulfstream |
Aircraft Service Change

No. 190, dated June 28, 1971: Accomplish
paragraphs (c)(1) and (c)(2) of this AD. As of
the effective date of this AD, the inspections
required by this paragraph shall be
accomplished in accordance with Grumman
Gulfstream | Aircraft Service Change No. 190,
dated June 28, 1971.

Note 6: The repeated inspection referred to
in this paragraph is the same inspection
previously required by AD 67-04-01.
Paragraph (c)(1) of this AD merely restates
the requirement of AD 67-04-01 to repeat the
inspection at intervals of 12 months.
Paragraph (c)(2) permits the reinspection
interval to be extended to 18 months.

(1) As a result of the inspection required
by paragraph (a) of this AD:

(i) If no corrosion is detected, repeat the
inspection thereafter at intervals not to
exceed 12 months until paragraph (c)(2) of
this AD is accomplished.

(ii) If any corrosion is detected, prior to
further flight, either repair the corroded part
with an FAA-approved repair; or replace the
corroded part with a new or serviceable part
of the same part number; or replace the
corroded part with a part approved by the
FAA. Thereafter, continue to perform the
inspection at intervals not to exceed 12
months until paragraph (c)(2) of this AD is
accomplished.

(2) Within 18 months since the last
inspection accomplished in accordance with
paragraph (c)(1) of this AD (i.e., the last
inspection accomplished in accordance with
AD 67-04-01), repeat the inspection
specified in paragraph (c)(1) of this AD.

(i) If no corrosion is detected, repeat the
inspection thereafter at intervals not to
exceed 18 months.

(ii) If any corrosion is detected, prior to
further flight, repair in accordance with the
service change. After repair, continue to
perform the inspection at intervals not to
exceed 18 months.

(d)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
67—04-01, amendment 39-1234, are
approved as alternative methods of
compliance with this AD.

Note 7: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) The actions shall be done in accordance
with Grumman Gulfstream | Aircraft

Service Change No. 190, dated June 28,
1971. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Gulfstream Aerospace Corporation,
Technical Operations Department, P.O. Box
2206, M/S D-10, Savannah, Georgia 31402—
2206. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, Atlanta Aircraft Certification Office,
Small Airplane Directorate, Campus
Building, 1701 Columbia Avenue, Suite 2—
160, College Park, Georgia; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(9) This amendment becomes effective on
September 5, 1997.

Issued in Renton, Washington, on July 25,
1997.
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-20129 Filed 7-31-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-NM-228-AD; Amendment
39-10097; AD 97-16-06]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A300-600 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Airbus Model A300—
600 series airplanes, that requires an
inspection to detect cracks of certain
attachment holes; and installation of a
new fastener and follow-on inspections
or repair, if necessary. This amendment
is prompted by reports of fatigue
cracking found on the forward fitting of
frame 47 at the level of the last fastener
of the external angle fitting. The actions
specified by this AD are intended to
prevent such fatigue cracking, which
could result in reduced structural
integrity of the airframe.
DATES: Effective September 5, 1997.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
5,1997.
ADDRESSES: The service information
referenced in this AD may be obtained
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from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2797; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Airbus Model
A300-600 series airplanes was
published in the Federal Register on
April 15, 1996 (61 FR 16418). That
action proposed to require a rotating
probe inspection to detect cracks of the
attachment holes H and |, and
installation of a new fastener and
follow-on inspections, if necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the two
comments received.

Both commenters support the
proposed rule.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 35 Airbus
Model A300-600 series airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 37 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $60 per work hour. The
required Kits for accomplishing the
inspection will cost approximately $75
per airplane. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $80,325, or $2,295 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the rules docket. A copy of
it may be obtained from the rules docket
at the location provided under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-16-06 Airbus Industrie: Amendment
39-10097. Docket 95—-NM—-228—-AD.

Applicability: All Model A300-600 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The

request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking on the forward
fitting of frame 47 at the level of the last
fastener of the external angle fitting, which
could result in reduced structural integrity of
the airframe, accomplish the following:

(a) Perform a rotating probe inspection to
detect cracks of the attachment holes H and
| in accordance with Airbus Service Bulletin
A300-57-6049, dated September 9, 1994, at
the applicable time specified in paragraph
(a)(2) or (a)(2) of this AD.

(1) For airplanes on which Airbus
Modification 10454 (reference Airbus Service
Bulletin A300-57-6050) has not been
installed: Inspect prior to the accumulation
of 13,800 total landings, or within 750
landings after the effective date of this AD.

(2) For airplanes on which Airbus
Modification 10454 (reference Airbus Service
Bulletin A300-57-6050) or Airbus
Modification 10155 has been installed:
Inspect prior to the accumulation of 18,700
total landings, or within 750 landings after
the effective date of this AD.

(b) If no crack is found, prior to further
flight, install a new fastener in accordance
with Airbus Service Bulletin A300-57-6049,
dated September 9, 1994. Repeat the rotating
probe inspection thereafter at intervals not to
exceed 5,600 landings.

(c) If any crack in hole I is found to be
greater than 0.196 inches in length and/or
depth, prior to further flight, repair it in
accordance with a method approved by the

Manager, Standardization Branch, ANM-
113, FAA, Transport Airplane Directorate.

(d) If any crack in hole H is found to be
greater than .062 inches in length, prior to
further flight, repair it in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113.

(e) If any crack in hole H or hole | is found
to be less than or equal to the limits specified
in paragraphs (c) and (d) of this AD, prior to
further flight, repair it in accordance with
Airbus Service Bulletin A300-57-6049,
dated September 9, 1994.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
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a location where the requirements of this AD
can be accomplished.

(h) The inspection, installation, and certain
repair shall be done in accordance with
Airbus Service Bulletin A300-57-6049,
dated September 9, 1994. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Airbus Industrie, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France. Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(i) This amendment becomes effective on
September 5, 1997.

Issued in Renton, Washington, on July 25,
1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-20131 Filed 7-31-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—NM-130-AD; Amendment
39-10095; AD 97-16-04]

RIN 2120-AA64
Airworthiness Directives; Saab Model

SAAB SF340A and SAAB 340B Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Saab Model SAAB
SF340A and SAAB 340B series
airplanes, that currently requires
inspections to detect improper
connections of the wire harness
installation to the cartridges of the fire
extinguishers in the engine nacelles,
correction of any discrepancy, and
modification of the wiring. This
amendment adds a revised modification
of that wiring, which, if accomplished,
would terminate the inspections
currently required by the existing AD.
This amendment is prompted by reports
indicating that, due to the removal of a
certain clamp during maintenance,
these fire extinguisher cartridges still
could be connected incorrectly after the
modification required by the existing
AD has been accomplished. The actions
specified by this AD are intended to
prevent incorrect wiring of the
cartridges, which would result in

inability of the fire extinguishers to
jointly discharge extinguishing agent
into a nacelle in the event of an engine
fire.

DATES: Effective September 5, 1997.

The incorporation by reference of
Saab Service Bulletin SAAB 340-26—
015, evision 1, dated December 8, 1995,
as listed in the regulations, is approved
by the Director of the Federal Register
as of September 5, 1997.

The incorporation by reference of
Saab Service Bulletin SAAB 340-26—
012, evision 1, dated October 5, 1993, as
listed in the regulations, was approved
previously by the Director of the Federal
Register as of February 16, 1994 (59 FR
4575, February 1, 1994).

ADDRESSES: The service information
referenced in this AD may be obtained
from Saab Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Linkping,
Sweden. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Ruth Harder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-1721; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 94-03-06,
amendment 39-8813 (59 FR 4575,
February 1, 1994), which is applicable
to certain Saab Model SAAB SF340A
and SAAB 340B series airplanes, was
published in the Federal Register on
April 9, 1997 (62 FR 17127). The action
proposed to continue to require
repetitive inspections to detect
improper connections of the wire
harness installation to the cartridges of
the fire extinguishers in the engine
nacelles, and correction of any
discrepancies. The action also proposed
to require a revised modification of the
wiring to one of the electrical
connectors if it exceeds a certain length.
Accomplishment of the modification
would terminate the repetitive
inspections of the wiring currently
required by AD 94-03-06.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 235 Saab
Model SAAB SF340A and SAAB 340B
series airplanes of U.S. registry that will
be affected by this AD.

The actions that are currently
required by AD 94-03-06 take
approximately 6 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
previously required actions on U.S.
operators is estimated to be $77,760, or
$360 per airplane. (At the time AD 94—
03-06 went into effect, it was estimated
that 216 airplanes would be affected.)

The new actions that are required by
this new AD will take approximately 6
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts will be provided at
no cost to operators. Based on these
figures, the cost impact of the new
requirements of this AD on U.S.
operators is estimated to be $84,600, or
$360 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
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of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8813 (59 FR
4575, February 1, 1994), and by adding
a new airworthiness directive (AD),
amendment 39-10095, to read as
follows:

97-16-04 SAAB Aircraft AB: Amendment
39-10095. Docket 96—-NM-130-AD.
Supersedes AD 94-03-06, Amendment
39-8813.

Applicability: Model SAAB SF340A series
airplanes having serial numbers 004 through
159 inclusive; and Model SAAB 340B series
airplanes having serial numbers 160 through
345 inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent incorrect wiring of the wire
harness installation to the fire extinguisher
cartridges in the engine nacelles, which
would result in the inability of the fire
extinguishers to jointly discharge agent into
a nacelle in the event of a fire, accomplish
the following:

(a) Within 25 days after February 16, 1994
(the effective date of AD 94-03-06,
amendment 39-8813), perform an inspection
to ensure proper connections of the wire
harness installation to the engine nacelle fire
extinguisher, in accordance with Saab

Service Bulletin SAAB 340-26-012, Revision
1, dated October 5, 1993, or Saab Service
Bulletin SAAB 340-26-015, Revision 1,
dated December 8, 1995. Prior to further
flight, correct any discrepancy found and
modify the wiring, in accordance with the
service bulletin. After the effective date of
this AD, perform this inspection and correct
any discrepancy found, in accordance with
Saab Service Bulletin SAAB 340-26-015,
Revision 1, dated December 8, 1995.

(b) Repeat the inspection specified in
paragraph (a) of this AD immediately
following any maintenance action during
which both electric connectors to either of
the fire extinguishers in the nacelle electrical
bays are disconnected.

(c) Prior to the accumulation of 4,000 hours
time-in-service after the effective date of this
AD, or at the next scheduled maintenance
inspection after the effective date of this AD,
whichever occurs earlier:

(1) Conduct an inspection to ensure proper
connection of the wire harness installation to
the fire extinguisher cartridges in both engine
nacelles, in accordance with Saab Service
Bulletin SAAB 340-26-015, Revision 1,
dated December 8, 1995. If any discrepancy
is detected, prior to further flight, correct this
discrepancy in accordance with the service
bulletin.

(2) After the inspection required by
paragraph (c)(1) of this AD has been
accomplished, measure the total length of the
wiring harness from the clamp to connector
9WB-P2/10WB—-P2, in accordance with Saab
Service Bulletin SAAB 340-26-015, Revision
1, dated December 8, 1995. If the wiring
harness has been modified with a loop in
accordance with the requirements of
paragraph (a) of this AD, or in accordance
with Saab Service Bulletin SAAB 340-26—
012, Revision 1, dated October 5, 1993,
before measuring, remove the loop in the
wire harness in accordance with Saab Service
Bulletin SAAB 340-26-015, Revision 1,
dated December 8, 1995.

(i) If the total length is 7 inches (180mm)
or less, no further action is required by this
AD.

(ii) If the total length exceeds 7 inches
(180mm), modify this wiring in accordance
with Saab Service Bulletin SAAB 340-26—
015, Revision 1, dated December 8, 1995.
Accomplishment of this modification
constitutes terminating action for the
repetitive inspections required by paragraph
(b) of this AD, and no further action is
required by this AD.

Note 2: Accomplishment of this
modification in accordance with Saab
Service Bulletin SAAB 340-26-015, dated
November 23, 1995, prior to the effective date
of this AD, is considered acceptable for
compliance with the requirements of
paragraph (c)(2)(ii) of this AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) The actions shall be done in accordance
with Saab Service Bulletin SAAB 340-26—
012, Revision 1, dated October 5, 1993, and/
or Saab Service Bulletin SAAB 340-26-015,
Revision 1, dated December 8, 1995. The
incorporation by reference of Saab Service
Bulletin SAAB 340-26-012, Revision 1,
dated October 5, 1993, was approved
previously by the Director of the Federal
Register, in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51, as of February 16, 1994
(59 FR 4575, February 1, 1994). The
incorporation by reference of Saab Service
Bulletin SAAB 340-26-015, Revision 1,
dated December 8, 1995, is approved by the
Director of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from SAAB Aircraft
AB, SAAB Aircraft Product Support, S—
581.88, Linkoping, Sweden. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(9) This amendment becomes effective on
September 5, 1997.

Issued in Renton, Washington, on July 25,
1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-20128 Filed 7-31-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-SW-19-AD; Amendment
39-10092; AD 97-16-02]

RIN 2120-AA64

Airworthiness Directives; Robinson
Helicopter Company Model R44
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Robinson Helicopter
Company (Robinson) Model R44
helicopters. This action requires
inspections of the belt tension actuator
switches (up-limit switches) for proper
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operation, and replacement if necessary;
and replacement of a certain part-
numbered clutch assembly. This
amendment is prompted by six
occurrences of prematurely worn sprag
clutches. The actions specified in this
AD are intended to prevent failure of the
sprag clutch to lock in the driving
direction, which would result in loss of
power to the main rotor system and a
subsequent forced landing; or failure of
the sprag clutch to unlock in the
overrunning direction, which, if
combined with engine failure, would
result in an inability to autorotate and

a subsequent loss of control of the
helicopter.

DATES: Effective August 18, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 18,
1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 18,
1997.

Comments for inclusion in the Rules
Docket must be received on or before
September 30, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 97-SW-19-AD, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

The service information referenced in
this AD may be obtained from Robinson
Helicopter Company, 2901 Airport
Drive, Torrance, California 90505,
telephone (310) 539-0508, fax (310)
539-5198. This information may be
examined at the FAA, Office of the
Assistant Chief Counsel, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas
76137; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Ms.
Elizabeth Bumann, Aerospace Engineer,
FAA, Los Angeles Aircraft Certification
Office, Propulsion Branch, 3960
Paramount Blvd., Lakewood, California
90712, telephone (562) 627-5265, fax
(562) 627-5210.

SUPPLEMENTARY INFORMATION: This
amendment adopts a new Airworthiness
Directive (AD), which is applicable to
Robinson Model R44 helicopters and
requires, within 25 hours time-in-
service (TIS) after the effective date of
this AD and thereafter at intervals not to
exceed 100 hours TIS, an inspection of
both up-limit switches, part number (P/
N) V3-1001, for proper operation, and
replacement of either switch, if

necessary. Additionally, this AD
requires, within 50 hours TIS after the
effective date of this AD, replacement of
the clutch assembly, P/N C018-1, with
clutch assembly, P/N C018-2 or P/N
C018-2A. This AD is prompted by six
occurrences of prematurely worn sprag
clutches. Five of those clutch
assemblies’ hours TIS ranged from 286.3
to 828.6 hours TIS. All of the clutch
assemblies were making noise during
the landings and/or shutdowns. One
clutch assembly would not allow the
main rotor to disengage from the engine
during a practice autorotation. Excessive
wear of the sprag crowns and chattering
of the sprag races causes erratic
operation of the clutch by preventing
the sprags from rolling into or releasing
from the locked position. A latent
failure of one up-limit switch can exist
undetected, eliminating the redundancy
of the system. A failure of both up-limit
switches while in the closed position
will result in over-tensioning of the
drive belts. The actions specified in this
AD are intended to prevent failure of the
sprag clutch to lock in the driving
direction, which would result in loss of
power to the main rotor system and a
subsequent forced landing; or failure of
the sprag clutch to unlock in the
overrunning direction, which, if
combined with engine failure, would
result in an inability to autorotate and

a subsequent loss of control of the
helicopter.

The FAA has reviewed Robinson
Helicopter Company R44 Service
Bulletin SB-21, dated April 18, 1997,
which describes procedures for
removing the aft engine cowling and
inspecting to verify that both up-limit
switches function properly. If either up-
limit switch does not function properly,
the service bulletin refers the reader to
the replacement procedures in the
maintenance manual. The FAA has also
reviewed Robinson Helicopter Company
R44 Service Bulletin SB-23, dated May
30, 1997, which describes or refers to
the appropriate procedures for replacing
clutch assembly, P/N C018-1. The
compliance times of this AD differ from
those stated in the service bulletins.
Robinson Helicopter Company R44
Service Bulletin SB-21 describes a one-
time inspection within the next 10
hours TIS, or by April 30, 1997,
whichever occurs first; this AD requires
an initial inspection within 25 hours
TIS after the effective date of this AD,
and thereafter, repetitive inspections at
intervals not to exceed 100 hours TIS.
Robinson Helicopter Company R44
Service Bulletin SB-23 describes
replacing the clutch assembly within
the next 100 hours TIS, or by September

30, 1997, whichever occurs first; this
AD requires replacing the clutch
assembly within 50 hours TIS after the
effective date of this AD, since the only
indication of excessive sprag clutch
wear is hard or rough engagement of the
clutch, which may be difficult for a pilot
to detect. The failure of the clutch
assembly to allow the main rotor system
to disengage from the engine in the
event of an engine failure creates a
significant unsafe condition in that this
condition would result in an inability to
autorotate.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Robinson Model R44
helicopters of the same type design, this
AD is being issued to prevent failure of
the sprag clutch to lock in the driving
direction, which will result in loss of
power to the main rotor and a
subsequent forced landing; or failure of
the sprag clutch to unlock in the
overrunning direction, which, if
combined with engine failure, could
result in catastrophic loss of the
helicopter since the main rotor cannot
be disengaged from the engine for
autorotation.

This AD requires both initial and
repetitive inspections of the up-limit
switches, P/N V3-1001, to determine
that they are functioning properly, and
replacement of either up-limit switch, if
necessary; and replacement of the
clutch assembly, P/N C018-1 with
clutch assembly, P/N C018-2 or P/N
C018-2A. The actions are required to be
accomplished in accordance with the
compliance procedures contained in the
service bulletins described previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
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supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-SW-19-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

97-16-02 Robinson Helicopter Company:
Amendment 39-10092. Docket No. 97—
SW-19-AD.

Applicability: Model R44 helicopters,

serial numbers 0001 through 0332,

certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (d) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the sprag clutch to
lock in the driving direction, which would
result in loss of power to the main rotor
system and a subsequent forced landing; or
failure of the sprag clutch to unlock in the
overrunning direction, which, if combined
with engine failure, would result in an
inability to autorotate and a subsequent loss
of control of the helicopter, accomplish the
following:

(a) Within 25 hours time-in-service (TIS)
after the effective date of this AD, and
thereafter, at intervals not to exceed 100
hours TIS, inspect both up-limit switches,
part number (P/N) VV3-1001, for proper
operation in accordance with the Compliance
Procedure in Robinson Helicopter Company
R44 Service Bulletin SB-21, dated April 18,
1997. If the motor runs when the springs are
depressed on one side, the switch on the
OPPOSITE side is not functioning properly.

(b) If the inspections required by paragraph
(a) of this AD indicate that either up-limit
switch does not function properly, replace
the up-limit switch with an airworthy up-
limit switch in accordance with the
Compliance Procedure contained in
Robinson Helicopter Company R44 Service
Bulletin SB-21, dated April 18, 1997.

(c) Within 50 hours TIS after the effective
date of this AD, replace the clutch assembly,
P/N C018-1, with a clutch assembly, P/N
C018-2 or P/N C018-2A, in accordance with
the Compliance Procedure contained in
Robinson Helicopter Company R44 Service
Bulletin SB-23, dated May 30, 1997.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office, FAA.
Operators shall submit their requests through

an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Los Angeles Aircraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(f) The inspections and replacements, if
necessary, shall be done in accordance with
Robinson Helicopter Company R44 Service
Bulletin SB-21, dated April 18, 1997, and
Robinson Helicopter Company R—44 Service
Bulletin SB-23, dated May 30, 1997. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Robinson Helicopter Company, 2901 Airport
Drive, Torrance, California 90505, telephone
(310) 539-0508, fax (310) 539-5198. Copies
may be inspected at the FAA, Office of the
Assistant Chief Counsel, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(9) This amendment becomes effective on
August 18, 1997.

Issued in Fort Worth, Texas, on July 22,
1997.

Mark R. Schilling,

Acting Manager, Rotercraft Directorate,
Aircraft Certification Service.

[FR Doc. 97-20195 Filed 7-31-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—ANE-36; Amendment 39—
10091; AD 97-05-11 R1]

RIN 2120-AA64

Airworthiness Directives; AlliedSignal
Inc. ALF502 and LF507 Series
Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment revises an
existing airworthiness directive (AD),
applicable to AlliedSignal Inc. ALF502
and LF507 series turbofan engines, that
currently requires initial and repetitive
inspections of the oil system chip
detectors and oil filter bypass valve, and
optional installation of an improved oil
filter bypass valve, to ensure the
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integrity of the reduction gear system
and overspeed protection system. This
amendment adds an initial inspection
threshold for the oil maintenance
requirements that was inadvertently
omitted from AD 97-05-11, and makes
editorial corrections. Paragraphs (b)
through (f) of AD 97-05-11 have been
rearranged in this AD to make these
corrections. This amendment is
prompted by the inadvertent omission
of the initial inspection threshold. The
actions specified by this AD are
intended to prevent No. 4 and 5 duplex
bearing failure, which can result in a
Stage 4 low pressure turbine (LPT) rotor
failure, an uncontained engine failure,
and damage to the aircraft.

DATES: Effective August 18, 1997.

The incorporation by reference of
certain publications listed in the
regulations was approved by the
Director of the Federal Register as of
April 16, 1997.

Comments for inclusion in the Rules
Docket must be received on or before
September 30, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
96—ANE-36, 12 New England Executive
Park, Burlington, MA 01803-5299.
Comments may also be sent via the
Internet using the following address: *‘9-
ad-engineprop@faa.dot.gov”’. Comments
sent via the Internet must contain the
docket number in the subject line.

The service information referenced in
this AD may be obtained from
AlliedSignal Aerospace, Attn: Data
Distribution, M/S 64-3/2101-201, P.O.
Box 29003, Phoenix, AZ 85038—-9003;
telephone (602) 365—-2493, fax (602)
365-5577. This information may be
examined at the FAA, New England
Region, Office of the Assistant Chief
Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Raymond Vakili, Aerospace Engineer,
Los Angeles Aircraft Certification
Office, FAA, Transport Airplane
Directorate, 3960 Paramount Blvd.,
Lakewood, CA 90712-4137; telephone
(562) 627-5262; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION: On July
17, 1987, the Federal Aviation
Administration (FAA) issued
airworthiness directive (AD) 87-06-52
R1, Amendment 39-5688 (52 FR 31979,
August 25, 1987), applicable to
AlliedSignal Inc. (formerly Avco
Lycoming Textron) ALF502R series
turbofan engines, to require initial and

repetitive inspections of the oil system
chip detectors and oil filter bypass
valve, and optional installation of an
improved oil filter bypass valve, to
ensure the integrity of the reduction
gear system and overspeed protection
system. The optional installation of the
improved oil filter bypass valve
provides terminating action for the
repetitive oil filter bypass valve spring
compression test also required by AD
87-06-52 R1. That action was prompted
by reports of power turbine (PT)
overspeed and uncontained PT blade
failure resulting from reduction gear
system decouple and inaccurate PT
overspeed signal generation. That
condition, if not corrected, could result
in No. 4 and 5 duplex bearing failure,
which can result in a Stage 4 low
pressure turbine (LPT) rotor failure, an
uncontained engine failure, and damage
to the aircraft.

Since the issuance of AD 87-06-52
R1, the FAA has received reports of four
additional failures of the Stage 4 low
pressure turbine (LPT) rotor on
AlliedSignal Inc. ALF502 series
turbofan engines. The LPT failures were
caused by failure of the No. 4 and 5
duplex bearing, causing bearing seizure
and LPT shaft separation between the
two bearings forward of the Stage 4 LPT
rotor. In one incident the Stage 4 LPT
shaft separation caused an uncontained
rotor failure.

On March 27, 1997, the FAA issued
AD 97-05-11, Amendment 39-9955 (62
FR 15378, April 1, 1997), to supersede
AD 87-06-52 R1 to require more
stringent oil system inspection
requirements, including inspection of
the full flow chip detector, oil filter
impending bypass button, oil acid
number, oil color, and oil quantity.

Since the issuance of AD 97-05-11,
the FAA has determined that the initial
inspection threshold for the oil
maintenance requirements were
inadvertently omitted. This amendment
adds the initial inspection threshold for
the oil maintenance requirements and
corrects the service bulletin numbers
referenced in the AD.

The FAA has reviewed and approved
the technical contents of AlliedSignal
Inc. Service Bulletins (SBs): No.
ALF502L 79-0171, Revision 1, dated
November 27, 1996; No. LF507-1F 79—
5, Revision 1, dated November 27, 1996;
No. LF507-1H 79-5, Revision 1, dated
November 27, 1996; and No. ALF502R
79-9, Revision 1, dated November 27,
1996. These SBs describe procedures for
oil system inspection. In addition, FAA
has reviewed and approved the
technical content of Textron Lycoming
SB No. ALF 502R-79-0162, Revision 2,
dated September 8, 1987, to ensure that

portions of the accomplishment
instructions paragraph of this SB
continues to provide the terminating
action for the oil filter bypass valve
compression spring test. Also, the FAA
has reviewed and approved the
technical contents of Avco Lycoming
Textron SB No. ALF 502R-72-0160,
Revision 2, dated May 26, 1987, and
Revision 1, dated March 23, 1987, that
describe procedures for chip detector
inspections. Finally, the FAA has
reviewed and approved the technical
contents of Avco Lycoming Textron SB
No. ALF 502R-79-0162, Revision 1,
dated May 26, 1987, and Original, dated
March 23, 1987, that describe
procedures of inspection of the oil filter
bypass valve.

Since an unsafe condition has been
identified that is likely to exist or
develop on other engines of this same
type design, this AD revises AD 97-05—
11 to add the initial inspection
threshold for the oil maintenance
requirements which was inadvertently
omitted from AD 97-05-11,
Amendment 39-9955, paragraphs (b)
through (e), and corrects the editorial
errors in paragraph (a)(1) and (c).
Paragraphs (b) through (f) are re-
arranged as a result of these corrections.
The actions are required to be
accomplished in accordance with the
SBs described previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.
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Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—ANE-36." The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-9955 (62 FR
15378, April 1, 1997) and by adding a
new airworthiness directive,
Amendment 39-10091, to read as
follows:

97-05-11 R1 AlliedSignal Inc.: Amendment
39-10091. Docket 96—ANE—-36. Revises
AD 97-05-11, Amendment 39-9955.

Applicability: AlliedSignal Inc. and
Textron Lycoming Model ALF502 and LF507
series turbofan engines, installed on but not
limited to British Aerospace BAel146-100A,
BAe146-200A, BAe146-300A, AVRO 146—
RJ70A, AVRO 146-RJ85A, AVRO 146-
RJ100A, and Canadair Model CL-600-1A11
series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (c)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent No. 4 and 5 duplex bearing
failure, which can result in a Stage 4 low
pressure turbine (LPT) rotor failure, an
uncontained engine failure, and damage to
the aircraft, accomplish the following:

(a) For ALF502R series engines equipped
with oil filter bypass valve, part number (P/
N) 2—-303-432-01, accomplish the following:

(1) Inspect the engine oil filter bypass valve
for leakage within the next 25 engine hours
or 25 flights in service, whichever occurs
first, from the effective date of this AD, in
accordance with Avco Lycoming Textron
Service Bulletin (SB) No. ALF 502R-79-
0162, Original, dated March 23, 1987, or
Revision 1, dated May 26, 1987. Prior to
further flight, remove from service oil filters
exhibiting any leakage and replace with
serviceable parts.

(2) Thereafter, inspect the oil filter bypass
valve for any leakage in accordance with
Avco Lycoming Textron SB No. ALF 502R—
79-0162, Original, dated March 23, 1987, or
Revision 1, dated May 26, 1987, at intervals
not to exceed 50 engine hours or 50 flights
in service since last inspection, whichever
occurs first, and at the same time accomplish
the following:

(i) Visually inspect the following engine
chip detectors for metal contamination:

(A) For engines with a full flow chip
detector installed, inspect the full flow chip
detector.

(B) For engines without a full flow chip
detector installed, inspect the chip detectors
located in the accessory gearbox, Number 2
bearing scavenge line, and Number 4/5
bearing scavenge line.

(i) For engines with engine chip detectors
exhibiting Condition 3, or Condition 2, or
Condition 1 where the oil filter bypass
indicator is extended, prior to further flight,
remove oil filter bypass valves exhibiting any
leakage and replace with a serviceable part.

Note 2: Chip detector conditions are
described in Avco Lycoming Textron SB No.
ALF502R-72-0160, Revision 1, dated March
23,1987, Figures 1, 2 and 3.

(3) At the next engine shop visit, or within
2,500 engine hours after the effective date of
this AD, whichever occurs first, conduct the
oil filter bypass valve spring compression
force check, in accordance with Avco
Lycoming Textron SB No. ALF 502R-79—
0162, Original, dated March 23, 1987. Oil
filter bypass valves which do not comply
with the spring compression force limits
contained in Avco Lycoming Textron SB No.
ALF 502R-79-0162, Original, dated March
23, 1987, must be removed and replaced with
oil filter bypass valve, P/N 2-303-432—-02.
Replacement of oil filter bypass valve, P/N 2—
303-432-01, with the improved oil filter
bypass valve, P/N 2-303-432-02, constitutes
terminating action for the inspection
requirements of paragraphs (a)(1) and (a)(2)
of this AD.

(4) For the purpose of this AD, an engine
shop visit is defined as engine maintenance
that entails any of the following:

(i) Separation of a major engine flange
(lettered or numbered) other than flanges
mating with major sections of the nacelle
reverser. Separation of flanges purely for
purposes of shipment, without subsequent
internal maintenance, is not a ‘‘shop visit.”

(i) Removal of a disk, hub, or spool.

(iii) Removal of the fuel nozzles.

(b) For ALF502R, ALF502L, LF507-1F, and
LF507-1H series engines, equipped with the
No. 4 and 5 duplex bearing assembly
numbers 2-141-930-01, 2-141-930-02, or
2-141-930-03, perform the repetitive oil
system maintenance and inspections in
accordance with the intervals and procedures
described in the Accomplishment
Instructions paragraphs of the applicable
AlliedSignal Inc. SBs referenced in
paragraphs (b)(1), (b)(2), (b)(3), and (b)(4) of
this AD, within the next 25 engine hours or
25 flights in service, whichever occurs first,
from the effective date of this AD.

(1) For ALF502R series engines, in
accordance with AlliedSignal Inc. SB No.
ALF502R 79-9, Revision 1, dated November
27, 1996.

(2) For ALF502L series engines, in
accordance with AlliedSignal Inc. SB No.
ALF502L 79-0171, Revision 1, dated
November 27, 1996.

(3) For LF507—-1F series engines, in
accordance with AlliedSignal Inc. SB No.
LF507-1F-79-5, Revision 1, dated November
27, 1996.
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(4) For LF507—-1H series engines, in
accordance with AlliedSignal SB No. LF507—
1H-79-5, Revision 1, dated November 27,
1996.

(c) An alternative method of compliance or
adjustment of the initial compliance time
that provides an acceptable level of safety
may be used if approved by the Manager, Los
Angeles Aircraft Certification Office.
Operators shall submit their requests through

an appropriate FAA Principal Maintenance

Inspector, who may add comments and then
send it to the Manager, Los Angeles Aircraft
Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(e) The actions required by this AD shall
be done in accordance with the
accomplishment instructions paragraphs of
the following documents:

Document No. Pages Revision Date

Avco Lycoming Textron SB NO. ALF 502R—72-0160 ........cccceerueiriiirrieiienieeniee e 1-7 2 May 26, 1987.

Total Pages: 7.

Avco Lycoming Textron SB NO. ALF 502R—72-0160 .........ccceeriueiriiiriieiienieeniee e 1-7 1 March 23, 1987.

Total Pages: 7.

Avco Lycoming Textron SB NO. ALF 502R—79-0162 .........ccceeruiiriiiiiiiiienieesiee e 1-5 2 September 8, 1987.

Total Pages: 5.

Avco Lycoming Textron SB NO. ALF 502R—79-0162 .........ccceeiuiiiiiiriiiiienreesee e 1-4 1 May 26, 1987.

Total Pages: 4.

Avco Lycoming Textron SB NO. ALF 502R—79-0162 .........ccceeiuiiiiiiriiiiienreesee e 1-6 Original March 23, 1987.

Total Pages: 6.

AlliedSignal Inc. SB No. ALF502R 79-9 1 1 November 27, 1996.
2 Original June 29, 1995.
3-7 1 November 27, 1996.
8 Original June 29, 1995.
9-12 1 November 27, 1996.
13,14 Original June 29, 1995.

Total Pages: 14.

AlliedSignal InC. SB NO. LFS507—1F 79=5 ....coiiiiiiiiieiiie ettt 1 1 November 27, 1996.
2 Original June 29, 1995.
3-7 1 November 27, 1996.
8 Original June 29, 1995.
9-12 1 November 27, 1996.
13,14 Original June 29, 1995.

Total Pages: 14.

AlliedSignal Inc. SB NO. LF507—1H 795 ....cciiiiiiiiiieiiiie et steee e ee et snnee e 1 1 November 27, 1996.
2 Original June 29, 1995.
3-7 1 November 27, 1996.
8 Original June 29, 1995.
9-12 1 November 27, 1996.
13,14 Original June 29, 1995.

Total Pages: 14.

AlliedSignal INC. SB ALFS502L 790171 .....oiiiiiiiieiiiee ettt ettt e e e e e snnee e 1 1 November 27, 1996.
2 Original November 3, 1995.
3-7 1 November 27, 1996.
8 Original November 3, 1995.
9-12 1 November 27, 1996.
13,14 Original November 3, 1995.

Total Pages: 14 Issued in Burlington, Massachusetts, on ACTION: Final rule.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may
be obtained from AlliedSignal
Aerospace, Attn: Data Distribution, M/S
64-3/2101-201, P.O. Box 29003,
Phoenix, AZ 85038-9003; telephone
(602) 365-2493, fax (602) 365-5577.
Copies may be inspected at the FAA,
New England Region, Office of the
Assistant Chief Counsel, 12 New
England Executive Park, Burlington,
MA,; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

(f) This amendment becomes effective
on August 18, 1997.

July 23, 1997.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 97-20192 Filed 7-31-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 94-ASW-8]
RIN 2120-AA66

Alteration of Jet Route

AGENCY: Federal Aviation
Administration (FAA), DOT.

SUMMARY: This rule extends Jet Route
231 (J-231) from the St. Johns, AZ, Very
High Frequency Omnidirectional Range/
Tactical Air Navigation (VORTAC) west
to the Twentynine Palms, CA, VORTAC.
This action enhances air safety,
simplifies routings, and reduces
controller workload.

DATE: Effective 0901 UTC, November 6,
1997.

FOR FURTHER INFORMATION CONTACT:
Steve Brown, Airspace and Rules
Division, ATA-400, Office of Air Traffic
Airspace Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-8783.
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SUPPLEMENTARY INFORMATION:
History

On October 11, 1994, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to realign J-10 and extend J-231
(59 FR 51394). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments objecting to the proposal
were received. The J-231 extension is
adopted.

Prior to establishing or altering any
airway, the FAA conducts an in-flight
aeronautical evaluation (flight check) to
ensure that each segment of the
proposed airway meets certain
navigational and safety design criteria.
A flight check of J-10, as proposed,
revealed that the realigned airway
would not meet FAA design criteria.
The FAA will, therefore, not adopt the
proposed realignment of J-10.

Jet routes are published in paragraph
2004 of FAA Order 7400.9D, dated
September 4, 1996, and effective
September 16, 1996, which is
incorporated by reference in 14 CFR
71.1. The jet route listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
part 71) extends J-231 from the St.
Johns, AZ, VORTAC west to the
Twentynine Palms, CA, VORTAC. The
extension of J-231 will provide
simplified routing for aircraft overflying
the St. Johns, AZ, VORTAC destined for
Los Angeles International Airport
(LAX). It will reduce sector complexity
northeast of the Phoenix Sky Harbor
International Airport (PHX) by
increasing lateral separation between
PHX arrivals and LAX arrivals, resulting
in increased maneuvering airspace for
sequencing PHX arrivals. This action
enhances air safety and reduces
controller workload.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it

is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 2004—Jet Routes

* * * * *

J-231 [Revised]

From Twentynine Palms, CA; INT
Twentynine Palms 075° and Drake, AZ, 262°
radials; Drake; INT Drake 111° and St. Johns,
AZ, 268° radials; St. Johns; Anton Chico, NM;
to Liberal, KS.

* * * * *

Issued in Washington, DC, on July 21,
1997.

Reginald C. Matthews,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 97-20293 Filed 7-31-97; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97

[Docket No. 28982; Amdt. No. 1811]
RIN 2120-AA65

Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures

(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference—approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, US
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS—-420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone (202) 267-8277.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
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Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and §97.20 of the Federal
Aviations Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been cancelled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPS). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a National Flight Data Center
(FDC) Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same

reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on July 25, 1997.
Thomas E. Stuckey,
Acting Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective Upon Publication

FDC date State City Airport FDC No. SIAP

06/04/97 .. | MN Minneapolis ........c.cccocueee.. Flying Cloud ........cccoeiiiiiiiiiecee, 7/3354 | VOR or GPS Rwy 9R, Amdt 7...

07/08/97 .. | PA Hazleton .......... Hazleton Muni .............. 714264 | LOC Rwy 28 Amdt 5A...

07/10/97 .. | LA Shreveport ... Shreveport Downtown 714386 | LOC Rwy 14, Amdt 4...

07/10/97 .. | LA Shreveport ... Shreveport Downtown 714387 | VOR or GPS Rwy 14, Amdt 14...

07/13/97 .. | FL Miami ..o Opa LOCKA ...eeiiieeeiiiiiesiiee e 714397 | ILS Rwy 12 Orig...

07/15/97 .. | OH Athens/Albany Ohio University 714489 | GPS Rwy 7, Orig...

07/15/97 .. | OH Athens/Albany ... Ohio University 714490 | GPS Rwy 25, Orig...

07/15/97 .. | OH Wilmington ....... Clinton Field ....... 714484 | VOR or GPS-A, Orig—A...

07/15/97 .. | TX DUMAS ..o Moore County 7/4485 | VOR/DME RNAV Rwy 19, Amdt
3B...

07/16/97 .. | GA Elberton .......cccccoviiveninnenn. Elbert County-Patz Field ...................... 7/4531 | VOR/DME or GPS Rwy 10, Amdt
2B...

07/16/97 .. | IN LAPOME .ooooveeieeieieeiene, LaPorte Muni 7/4517 | GPS Rwy 2, Orig-A...

07/16/97 .. | IN Warsaw Warsaw Muni 714526 | ILS/IDME Rwy 27, Orig...

07/16/97 .. | IN Warsaw Warsaw Muni 714527 | VOR or GPS Rwy 27, Amdt 6...

07/16/97 .. | IN Warsaw Warsaw Muni 7/4528 | VOR or GPS Rwy 9, Amdt 5...

07/16/97 .. | OH Athens/Albany ................. Ohio UNIVErSIty .......cccoeviieieiiiieeiiieees 714522 | LOC Rwy 25, Amdt 3...

07/16/97 .. | OH Athens/Albany ................. Ohio UNIVErSIty .......cccoevviiieiiieeeiiieees 7/4523 | NDB Rwy 25, Amdt 8...

07/17/97 .. | AL Huntsville ........cccocvvennnen. Huntsville Intl-Carl T. Jones Field ....... 714566 | ILS Rwy 18R, Amdt 21...

07/17/97 .. | FL Tampa .oocccovveenieeieenee Tampa INtl ..o 714582 | LOC Rwy 36R Orig...

07/17/97 .. | 1A Maquoketa ...........ccocueeneee. Maquoketa Muni ....... 714606 | NDB or GPS Rwy 15, Amdt 2A...

07/17/97 .. | NE Nebraska City .................. Nebraska City Muni 714624 | NDB Rwy 33, Orig...
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FDC date State City Airport FDC No. SIAP

07/17/97 .. | NE Nebraska City .................. Nebraska City Muni 714625 | NDB Rwy 15, Orig...

07/17/97 .. | NE Nebraska City Nebraska City Muni .. 714626 | GPS Rwy 33, Orig...

07/21/97 .. | IN Peru ................ Peru Muni ................. 714754 | VOR or GPS Rwy 1, Amdt 7...

07/21/97 .. | VA Chesapeake .... Chesapeake Muni ..... 714749 | VOR/DME Rwy 23 Amdt 2...

07/21/97 .. | VA Chesapeake .... Chesapeake Muni ..... 7/4750 | LOC Rwy 5 Amdt 2...

07/21/97 .. | VA Chesapeake .........ccco...... Chesapeake MunNi .......cccccecoveeriiiieeninenn 714751 | NDB Rwy 5 Amdt 1...

07/21/97 .. | VA Chesapeake ..........c........ Chesapeake MUNi .........cccccvveiiriiieninen. 714752 | GPS Rwy 5 Orig...

07/22/97 .. | IN Kokomo ......ccccevvieiiieennn. Kokomo MUNi ......cooveiiiiiiiciiiciiceee 714784 | VOR/DME RNAV or GPS Rwy 5
Amdt 5...

07/22/97 .. | IN Kokomo ......ccccevvieiiieennn. Kokomo MUNi ......cooveiiiiiiiciiiciiceee 714785 | VOR or GPS Rwy 23, Amdt 19...

07/22/97 .. | IN KOKOMO .....c.oocvveiiiiiice. Kokomo Muni ............... 714786 | VOR or GPS Rwy 32, Amdt 19...

07/22/97 .. | VA Richmond/Ashland .......... Hanover County Muni 714789 | VOR Rwy 16 Orig...

07/23/97 .. | IN KOKOMO .....c.oocvveiiiiiice. Kokomo Muni ........cccoevviiiiiiniiiiiciee 714809 | ILS Rwy 23 Amdt 8...

[FR Doc. 97—-20288 Filed 7-31-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97

[Docket No. 28983; Amdt. No. 1812]
RIN 2120-AA65

Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:

Paul J. Best, Flight Procedures
Standards Branch 9AFS—420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone (202) 267-8277.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Form 8260-5.
Materials incorporated by reference are
available for examination or purchase as
stated above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by

publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. The
SIAPs contained in this amendment are
based on the criteria contained in the
United States Standard for Terminal
Instrument Approach Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports.

The FAA has determined through
testing that current non-localizer type,
non-precision instrument approaches
developed using the TERPS criteria can
be flown by aircraft equipped with
Global Positioning System (GPS)
equipment. In consideration of the
above, the applicable Standard
Instrument Approach Procedures
(SIAPs) will be altered to include “or
GPS” in the title without otherwise
reviewing or modifying the procedure.
(Once a stand alone GPS procedure is
developed, the procedure title will be
altered to remove “‘or GPS” from these
non-localizer, non-precision instrument
approach procedure titles.) Because of
the close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are, impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
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frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on July 25, 1997.

Thomas E. Stuckey,
Acting Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

8§97.23,97.27,97.33,97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.27 NDB, NDB/DME;
§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

Effective August 14, 1997

Pohnpei, FM, Pohnpei Intl, NDB/DME or
GPS RWY 9, Amdt 4 CANCELLED

Pohnpei, FM, Pohnpei Intl, NDB/DME RWY
9, Amdt 4

Weno Island, FM, Chuck Intl, NDB/DME or
GPS RWY 4, Orig CANCELLED

Weno Island, FM, Chuck Intl, NDB/DME
RWY 4, Orig

Yap, FM, Yap Intl, NDB/DME or GPS RWY
7, Amdt 1 CANCELLED

Yap, FM, Yap Intl, NDB/DME RWY 7, Amdt
1

Marshall, MN, Marshall Muni-Ryan Field,
VOR/DME or GPS RWY 30, Amdt 2
CANCELLED

Marshall, MN, Marshall Muni-Ryan Field,
VOR/DME RWY 30, Amdt 2

Babelthuap Island, PW, Babelthuap/Koror,
NDB or GPS RWY 9, Orig CANCELLED

Babelthuap Island, PW, Babelthuap/Koror,
NDB RWY 9, Orig

Majuro Atoll, RM, Marshall Islands Intl. NDB
or GPS RWY 7, Orig CANCELLED

Majuro Atoll, RM, Marshall Islands Intl. NDB
RWY 7, Orig

Majuro Atoll, RM, Marshall Island Intl. NDB
or GPS RWY 25, Orig CANCELLED

Majuro Atoll, RM, Marshall Island Intl. NDB
RWY 25, Orig

Laurens, SC, Laurens County, NDB or GPS
RWY 8, Amdt 1A CANCELLED

Laurens, SC, Laurens County, NDB RWY 8,
Amdt 1A

Big Piney, WY, Big Piney-Marbleton, VOR or
GPS RWY 31, Amdt 3 CANCELLED

Big Piney, WY, Big Piney-Marbleton, VOR
RWY 31, Amdt 3

[FR Doc. 97-20292 Filed 7-31-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97

[Docket No. 28981; Amdt. No. 1810]
RIN 2120-AA65

Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPSs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or change sin air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800

Independence Avenue, SW.,
Washington, DC 20591,

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS-420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone (202) 267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
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SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA ina
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautcial charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPS). In developing
these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.
Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, | find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on July 25, 1997.
Thomas E. Stuckey,
Acting Director, Flight Standards Service.
Adoption of The Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the

Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
8§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME,ISMLS, MLS, MLS/DME,
MLS/RNAYV; §97.31 RADAR SIAPs;
897.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective August 14, 1997

Birmingham, AL, Birmingham Intl, LOC
RWY 23, AMDT 5, Cancelled

Birmingham, AL, Birmingham Intl, LOC
RWY 18, Orig

Birmingham, AL, Birmingham Intl, ILS RWY
23, Orig

* * * Effective September 11, 1997

Wrangell, AK, Wrangell, GPS-A, Orig

Murrieta/Temecula, CA, French Valley, GPS
RWY 18, Orig

Monte Vista, CO, Monte Vista Muni, GPS
RWY 20, Orig

Oxford, CT, Waterbury-Oxford, ILS RWY 36,
Amdt 11

Windsor Locks, CT, Bradley Intl, VOR OR
TACAN RWY 6, Orig

Windsor Locks, CT, Bradley Intl, VOR OR
TACAN RWY 15, Amdt 2

Windsor Locks, CT, Bradley Intl, VOR OR
TACAN RWY 24, Orig

Windsor Locks, CT, Bradley Intl, VOR OR
TACAN RWY 33, Orig

Windsor Locks, CT, Bradley Intl, NDB or GPS
RWY 6, Amdt 28

Windsor Locks, CT, Bradley Intl, COPTER
ILS 058, Amdt 2

Windsor Locks, CT, Bradley Intl, ILS RWY 6,
Amdt 34

Windsor Locks, CT, Bradley Intl, ILS RWY
24, Amdt 8

Windsor Locks, CT, Bradley Intl, ILS RWY
33, Amdt 7

Windsor Locks, CT, Bradley Intl, GPS RWY
15, Amdt 3

Marco Island, FL, Marco Island, LOC RWY
17, Orig

Brunswick, GA, Glynco Jetport, VOR/DME
OR GPS-B, Amdt 7

Brunswick, GA, Glynco Jetport, NDB OR GPS
RWY 7, Amdt 10

Brunswick, GA, Glynco Jetport, ILS RWY 7,
Amdt 8

Bangor, ME, Bangor Intl, ILS RWY 15, Amdt
5

Baltimore, MD, Baltimore-Washington Intl,
ILS RWY 10, Amdt 16

Jefferson City, MO, Jefferson City Meml, NDB
RWY 12, Amdt 2

Jefferson City, MO, Jefferson City Meml, NDB
RWY 30, Orig

Jefferson City, MO, Jefferson City Meml, ILS
RWY 30, Amdt 4

Grants NM, Grants-Milan Muni, GPS RWY
31, Orig

Olean, NY, Chattaraugus County-Olean, NDB
RWY 22, Amdt 12

Grand Forks, ND, Grand Forks Intl, VOR OR
GPS RWY 17R, Amdt 5

Grand Forks, ND, Grand Forks Intl, VOR OR
GPS RWY 35L, Amdt 6

Grand Forks, ND, Grand Forks Intl, LOC BC
RWY 17R, Amdt 11

Grand Forks, ND, Grand Forks Intl, ILS RWY
35L, Amdt 10

Philipsburg, PA, Mid-State, VOR RWY 24,
Amdt 15

Philipsburg, PA, Mid-State, ILS RWY 16,
Amdt 6

Canadian, TX, Hemphill County, GPS RWY
4, Orig

Canadian, TX, Hemphill County, GPS RWY
22, Orig

Pennington Gap, VA, Lee County, NDB or
GPS-A, Amdt 2, Cancelled

* * * Effective November 6, 1997

Silver Bay, MN, Silver Bay Muni, GPS RWY
25, Orig
Note: The FAA published the following
procedure in Docket No. 28942, Amdt No.
1803 to Part 97 of the Federal Aviation
Regulations (Vol 62, No. 121, page 33993,
dated Tuesday, June 24, 1997) under Section
97.33 effective September 11, 1997, which is
hereby rescinded:
San Martin, CA, South County Arpt of Santa
Clara County, GPS RWY 32, Orig

[FR Doc. 97-20291 Filed 7-31-97; 8:45 am]
BILLING CODE 4910-13-M

RAILROAD RETIREMENT BOARD
20 CFR Part 340
RIN 3220-AB32

Recovery of Benefits

AGENCY: Railroad Retirement Board.
ACTION: Interim final rule.

SUMMARY: The Railroad Retirement
Board (Board) hereby amends part 340
of its regulations to reflect its authority
to compromise debts provided that the
amount recoverable does not exceed
$100,000 exclusive of interest. This
amendment would conform the Board’s
regulations to present law.
DATES: Effective Date: This regulation
will be effective August 1, 1997.
Comment Date: Comments due on or
before September 30, 1997.

ADDRESSES: Comments may be mailed to
the Secretary to the Board, Railroad
Retirement Board, 844 North Rush
Street, Chicago, Illinois 60611.
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FOR FURTHER INFORMATION CONTACT:
Thomas W. Sadler, Senior Attorney,
Railroad Retirement Board, 844 North
Rush Street, Chicago, Illinois 60611,
(312) 751-4513, TDD (312) 751-4701.

SUPPLEMENTARY INFORMATION: Section
8(b) of Pub. L. 101-552, enacted
November 15, 1990, amended section
3711 of title 31 of the United States
Code to increase from $20,000 to
$100,000 (or a higher amount if so
prescribed by the Attorney General) the
amount of a claim that an agency is
authorized to compromise. Consistent
with the change in the law, the Board
is amending § 340.13 of its regulations
under the Railroad Unemployment
Insurance Act to reflect this change in
law.

Because all Federal agencies must
comply with Federal claims collection
provisions the Board is publishing this
rule as an interim final rule, rather than
a proposed rule. However, any person
wishing to comment on this rule may do
so within 60 days of the date of this
publication in the Federal Register.

The Board, with the concurrence of
the Office of Management and Budget,
has determined that this is not a major
rule for the purposes of Executive Order
12866. Therefore, no regulatory analysis
is required. This rule does not involve
any information collection
requirements.

List of Subjects in 20 CFR Part 340

Railroad employees, Railroad
unemployment benefits.

For the reasons set out in the
preamble, title 20, chapter I, part 340 of
the Code of Federal Regulations is
amended as follows:

PART 340—RECOVERY OF BENEFITS

1. The authority for part 340
continues to read as follows:

Authority: 45 U.S.C. 362(l).

§340.13 Compromise of amounts
recoverable.

2. Section 340.13, Compromise of
amounts recoverable, is amended by
removing “$20,000.” at the end of the
first sentence and adding in lieu thereof
“$100,000, excluding interest, or such
higher amount as the Attorney General
may from time to time prescribe.”

* * *

Dated: July 25, 1997.

By Authority of the Board, for the Board.
Beatrice Ezerski,

Secretary to the Board.
[FR Doc. 97—20359 Filed 7-31-97; 8:45 am]
BILLING CODE 7905-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 178
[Docket No. 95F-0170]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of 2,4-dimethyl-6-(1-
methylpentadecyl)phenol as an
antioxidant and/or stabilizer in
acrylonitrile-butadiene-styrene
copolymers and in rigid polyvinyl
chloride intended for food-contact
applications. This action is in response
to a petition filed by Ciba-Geigy Corp.
DATES: Effective August 1, 1997. Written
objections and requests for a hearing by
September 2, 1997.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Mark A. Hepp, Center for Food Safety
and Applied Nutrition (HFS-215), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3098.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
July 12, 1995 (60 FR 35913), FDA
announced that a food additive petition
(FAP 5B4468) had been filed by Ciba-
Geigy Corp., Seven Skyline Dr.,
Hawthorne, NY 10532-2188. The
petition proposed to amend the food
additive regulations in §178.2010
Antioxidants and/or stabilizers for
polymers (21 CFR 178.2010) to provide
for the safe use of 2,4-dimethyl-6-(1-
methylpentadecyl)phenol as an
antioxidant and/or stabilizer in
acrylonitrile-butadiene-styrene
copolymers and in rigid polyvinyl
chloride intended for food-contact
applications.

FDA has evaluated data in the
petition and other relevant material.
Based on this information, the agency
concludes that the proposed use of the
additive as an antioxidant and/or
stabilizer in acrylonitrile-butadiene-
styrene copolymers and in rigid
polyvinyl chloride intended for food-
contact applications is safe and that the
additive will have the intended
technical effect. Therefore, the

regulations in § 178.2010 should be
amended as set forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in §171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday. No
comments were received during the 30-
day comment period specified in the
filing notice for comments on the
environmental assessment submitted
with the petition.

Any person who will be adversely
affected by this regulation may at any
time on or before September 2, 1997, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.
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List of Subjects in 21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21

2. Section 178.2010 is amended in the
table in paragraph (b) by alphabetically
adding a new entry under the headings
“Substances” and ‘‘Limitations” to read
as follows:

§178.2010 Antioxidants and/or stabilizers
for polymers.

Applied Nutrition, 21 CFR part 178 is * * * * *
! U.S.C. 321, 342, 348, 379%e).
amended as follows: 2 (b)y* * *
Substances Limitations
* * * * * *

2,4-Dimethyl-6-(1-methylpentadecyl)phenol (CAS Reg. No. 134701-20—

5)

For use only:

this chapter.

* *

1. At levels not to exceed 0.3 percent by weight of acrylonitrile-buta-
diene-styrene copolymers used in accordance with applicable regu-
lations in parts 175, 176, 177, and 181 of this chapter, under condi-
tions of use C through H as described in Table 2 of §176.170(c) of

2. At levels not to exceed 0.033 percent by weight of rigid polyvinyl
chloride, under conditions of use A through H as described in Table
2 of §176.170(c) of this chapter.
*

* *

Dated: July 24, 1997.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 97-20390 Filed 7-31-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs

CFR Correction

In Title 21 of the Code of Federal
Regulations, parts 500 to 599, revised as
of April 1, 1997, on page 270, in the
second column, in §522.2610(b)(2),
017220 should read “011716".

BILLING CODE 1505-01-D

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[TD 8727]
RIN 1545-AV23

Remedial Amendment Period

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations relating to
the remedial amendment period, during
which a sponsor of a qualified
retirement plan or an employer that
maintains a qualified retirement plan
can make retroactive amendments to the
plan to eliminate certain qualification
defects for the entire period. These final
and temporary regulations clarify the
scope of the Commissioner’s authority
to provide relief from plan
disqualification under the regulations,
to enable the Commissioner to provide
appropriate relief for plan amendments
relating to changes to the plan
qualification rules made in the Small
Business Job Protection Act of 1996 and
the Uruguay Round Agreements Act of
1994. These final and temporary
regulations affect sponsors of qualified
retirement plans, and employers that
maintain qualified retirement plans. The
text of the temporary regulations also
serves as the text of the proposed
regulations set forth in the notice of
proposed rulemaking on this subject in
the Proposed Rules section of this issue
of the Federal Register.

DATES: These regulations are effective
August 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Linda S. F. Marshall, (202) 622-6030
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains amendments
to the Income Tax Regulations (26 CFR
part 1) under section 401(b). The
temporary regulations provide guidance

to clarify the scope of the
Commissioner’s authority to provide
relief from plan disqualification under
section 401(b) and the regulations. This
guidance will enable the Commissioner
to provide appropriate relief concerning
the timing of plan amendments relating
to changes to the plan qualification
rules made in the Small Business Job
Protection Act of 1996, Pub. L. No. 104—-
188, and the Uruguay Round
Agreements Act of 1994, Pub. L. No.
103-465, as well as for other plan
amendments that may be needed as a
result of future changes to the Internal
Revenue Code.

Explanation of Provisions

Section 401(b) provides that a plan is
considered to satisfy the qualification
requirements of section 401(a) for the
period beginning with the date on
which it was put into effect, or for the
period beginning with the earlier of the
date on which any amendment that
caused the plan to fail to satisfy those
requirements was adopted or put into
effect, and ending with the time
prescribed by law for filing the
employer’s return for the taxable year in
which that plan or amendment was
adopted (including extensions) or such
later time as the Secretary may
designate. The relief provided under
section 401(b) applies only if all
provisions of the plan needed to satisfy
the qualification requirements are in
effect by the end of the specified period
and have been made effective for all
purposes for the entire period.

Section 1.401(b)-1(b) lists the plan
provisions that may be amended
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retroactively pursuant to rules of section
401(b). These plan provisions, termed
“disqualifying provisions,” include the
plan provisions listed in section 401(b),
as well as plan provisions that result in
failure of a plan to satisfy the
qualification requirements of the Code
by reason of a change in those
requirements effected by the legislation
listed in §1.401(b)-1(b)(2)(i) and (ii).
Under §1.401(b)-1(b)(2)(ii), a
disqualifying provision also includes a
plan provision that is integral to a
qualification requirement changed by
specified legislation. Section 1.401(b)-
1(b)(2)(iii), as in effect prior to
amendment by the final regulations,
provided that a disqualifying provision
includes a plan provision that results in
failure of the plan to satisfy the Code’s
qualification requirements by reason of
a change in those requirements effected
by amendments to the Code, that is
designated by the Commissioner, at the
Commissioner’s discretion, as a
disqualifying provision.

Former § 1.401(b)-1(c), which has
been redesignated § 1.401(b)-1(d) under
the final regulations, provides rules for
determining the period for which the
relief provided under section 401(b)
applies (the “remedial amendment
period”). Former §1.401(b)-1(c)(1)
defines the beginning of the remedial
amendment period for the disqualifying
provisions listed in §1.401(b)-1(b)(1)
and §1.401(b)-1(b)(2)(i) and (ii).

The temporary regulations make
certain changes to clarify the scope of
the Commissioner’s authority to provide
relief from plan disqualification under
section 401(b). These changes are
needed to clarify the rules relating to the
plan provisions that may be designated
by the Commissioner as disqualifying
provisions based on amendments to the

plan qualification requirements of the
Internal Revenue Code. Section
1.401(b)-1T(b)(3) provides that a
disqualifying provision includes a plan
provision designated by the
Commissioner, at the Commissioner’s
discretion, as a disqualifying provision
that either (1) results in the failure of the
plan to satisfy the qualification
requirements of the Code by reason of

a change in those requirements; or (2) is
integral to a qualification requirement of
the Code that has been changed. Section
1.401(b)-1T(c)(2) provides the
Commissioner with explicit authority to
impose limits and provide additional
rules regarding the amendments that
may be made with respect to
disqualifying provisions during the
remedial amendment period. Section
1.401(b)-1T(d)(1)(iv) and (v) provide
conforming rules regarding the
beginning of the remedial amendment
period for disqualifying provisions
described in § 1.401(b)-1T(b)(3).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations and, because the regulation
does not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, these temporary regulations will
be submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
regulations is Linda S. F. Marshall,
Office of the Associate Chief Counsel
(Employee Benefits and Exempt
Organizations). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding one
entry for §1.401(b)-1 to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

§1.401(b)-1 also issued under 26
U.S.C. 401(b). * * *

§1.401(b)-1 [Amended]

Par. 2. Section 1.401(b)-1 is amended
as follows:

1. Paragraphs (c), (d) and (e) are
redesignated as paragraphs (d), (e) and
(f), respectively.

2. Following newly redesignated
paragraph (d)(2)(iv), the two
undesignated paragraphs are designated
as paragraphs (d)(3) and (d)(4),
respectively.

Par. 3. In the list below, for each
section indicated in the left column,
remove the language in the middle
column, and add the language in the
right column.

Section

Remove

Add

1.401(b)-1 (a), first sentence
1.401(b)-1 (b)(1)
1.401(b)-1 (d)(2)(ii)
1.401(b)-1 (d)(2)(iii)
1.401(b)-1 (d)(2) introductory text
1.401(b)-1 (d)(3)
1.401(b)-1 (d)(4)
1.401(b)-1 (d)(4)
1.401(b)-1 (e)(1)(ii)(C), third sentence
1.401(b)-1 (e)(2)(ii)(C), third sentence
1.401(b)-1 (e)(3) introductory text
1.401(b)-1 (e)(3) introductory text
1.401(b)-1 (e)(3) introductory text
1.401(b)-1 (e)(4)
1.401(b)-1 (e)(4)
1.401(b)-1(e)(5) introductory text

1.401(b)-1 (e)(5) introductory text
1.401(b)-1 (e)(5)(iii)

(c), (d) and (e)
Effective or
Earlier), or
Such provision
Paragraph (d)
(©)()(0), (c)(2)(i), and (c)(2)(iii)
©)
()@
Paragraph (d)(1)
Paragraph (d)(2)
This paragraph (d)
Which paragraph (d)(1) or (2)
In paragraph (d)(1) or (2)
Paragraph (d)(3)
Paragraph (c)
Subdivisions (i), (ii) and (iii) of this sub-

paragraph.
Paragraph (c)
Paragraph (d)(5)(ii)

(d), (e) and (f).

Effective

Earlier),

Such provision, or

Paragraph (e).

(d)(2)(), (d)(2)(ii) and (d)(2)(iii).

(d)(2).

().

Paragraph (e)(1).

Paragraph (e)(2).

This paragraph (e).

Which paragraph (e)(1) or (2).

In paragraph (e)(1) or (2).

Paragraph (e)(3).

Paragraph (d).

Paragraphs (e)(5)(i), (i) and (iii) of this sec-
tion.

Paragraph (d).

Paragraph (e)(5)(ii).
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Par. 4. Section 1.401(b)-1 is further
amended as follows:

1. Paragraph (b)(2)(iii) is removed.

2. Paragraphs (b)(3), (c) and (d)(2)(iv)
are added. The additions read as
follows:

§1.401(b)-1 Certain retroactive changes in
plan.

(b) * x *

(3) A plan provision described in
§1.401(b)-1T(b)(3).

(c) Special rules applicable to
disqualifying provisions. For special
rules applicable to disqualifying
provisions, see §1.401(b)-1T(c).

(d) * K x

(1) * x %

(iv) In the case of a disqualifying
provision described in §1.401(b)—
1T(b)(3), the date described in
§1.401(b)-1T(d)(1)(iv) or (v), whichever
applies to the disqualifying provision.

Par. 5. Section 1.401(b)-1T is added
to read as follows:

§1.401(b)-1T Certain retroactive changes
in plan (temporary).

(a) [Reserved]. For further
information, see § 1.401(b)-1(a).

(b) Disqualifying provisions. For
purposes of § 1.401(b)-1, with respect to
a plan described in §1.401(b)-1(a), the
term ““disqualifying provision’ means:

(1) and (2) [Reserved]. For further
information, see § 1.401(b)-1(b) (1) and
(2).
(3) A plan provision designated by the
Commissioner, at the

Commissioner’s discretion, as a
disqualifying provision that either—

(i) Results in the failure of the plan to
satisfy the qualification requirements of
the Code by reason of a change in those
requirements; or

(ii) Is integral to a qualification
requirement of the Code that has been
changed.

(c) Special rules applicable to
disqualifying provisions—

(1) Absence of plan provision. For
purposes of paragraph (b)(3) of this
section and § 1.401(b)-1(b)(2), a
disqualifying provision includes the
absence from a plan of a provision
required by, or, if applicable, integral to
the applicable change to the
qualification requirements of the
Internal Revenue Code, if the plan was
in effect on the date the change became
effective with respect to the plan.

(2) Method of designating of
disqualifying provisions. The
Commissioner may designate a plan
provision as a disqualifying provision
pursuant to paragraph (b)(3) of this
section only in revenue rulings, notices,
and other guidance published in the

Internal Revenue Bulletin. See
§601.601(d)(2)(ii)(b) of this chapter.

(3) Authority to impose limitations. In
the case of a provision that has been
designated as a disqualifying provision
by the Commissioner pursuant to
paragraph (b)(3) of this section, the
Commissioner may impose limits and
provide additional rules regarding the
amendments that may be made with
respect to that disqualifying provision
during the remedial amendment period.
The Commissioner may impose these
limits and provide these additional
rules only in revenue rulings, notices,
and other guidance published in the
Internal Revenue Bulletin. See
§601.601(d)(2)(ii)(b) of this chapter.

(d) Remedial amendment period. (1)
The remedial amendment period with
respect to a disqualifying provision
begins:

(i) through (iii) [Reserved]. For further
information, see § 1.401(b)-1(d)(1) (i)
through (iii).

(iv) In the case of a disqualifying
provision described in paragraph
(b)(3)(i) of this section, the date on
which the change effected by an
amendment to the Internal Revenue
Code became effective with respect to
the plan, or

(V) In the case of a disqualifying
provision described in paragraph
(b)(3)(ii) of this section, the first day on
which the plan was operated in
accordance with such provision, as
amended, unless another time is
specified by the Commissioner in
revenue rulings, notices, and other
guidance published in the Internal
Revenue Bulletin. See
§601.601(d)(2)(ii)(b) of this chapter.

(2) [Reserved]

Dated: July 22, 1997.
Michael P. Dolan,
Acting Commissioner of Internal Revenue.
[FR Doc. 97-20037 Filed 7-31-97; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[COTP Jacksonville 97-035]
RIN 2115-AA97

Security Zone; Port Canaveral, FL

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a 200 yard moving security
zone around HMS Vigilant while the
vessel is underway in U.S. waters in the

vicinity of Port Canaveral, Florida. The
zone is needed to safeguard HMS
Vigilant against destruction from
sabotage or other subversive acts,
accidents, or other causes of a similar
nature while the vessel transits through
the Port Canaveral Entrance Channel to
and from the East Basin in Port
Canaveral, Florida. Entry into this zone
is prohibited unless authorized by the
Captain of the Port.

DATES: These regulations become
effective at 7 a.m. on July 31, 1997, and
terminate at 7 a.m. on November 1,
1997, unless terminated earlier by the
Captain of the Port.

FOR FURTHER INFORMATION CONTACT:

Ensign C. A. Purtell, Waterways
Management Officer, USCG Marine
Safety Office, Jacksonville at (904) 232—
2957.

SUPPLEMENTARY INFORMATION:
Background and Purpose

The event requiring this regulation is
the arrival and departure of HMS
Vigilant into U.S. waters enroute to and
from Port Canaveral, Florida. The vessel
is scheduled to make multiple entries
and exits into the Port of Canaveral
between August 1 and October 31, 1997.
A security zone is necessary to
safeguard HMS Vigilant from sabotage,
or other subversive acts, accidents, or
other causes of a similar nature within
U.S. waters. The security zone will be
enforced by representatives of the
Captain of the Port Jacksonville, Florida.
The Captain of the Port may be assisted
by other Federal agencies and civil law
enforcement authorities.

The security zone will be established
in an area 200 yards in all directions
around HMS Vigilant when entering or
departing Port Canaveral. The security
zone will be enforced for a period of
approximately two hours during the
arrival and departure of this vessel. The
Coast Guard will assign a patrol and
issue a Broadcast Notice to Mariners to
advise marine interests of the security
zone in advance of the vessel’s arrival
and departure. This security zone will
be enforced only during the time
indicated in the Broadcast Notice to
Mariners.

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking was not
published for this regulation and good
cause exists for making it effective in
less than 30 days after Federal Register
publication. Publishing a NPRM and
delaying its effective date would be
contrary to the public interest since
immediate action is needed to prevent
potential damage to HMS Vigilant as the
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vessel is scheduled to arrive in less than
two weeks.

Regulatory Evaluation

This proposal is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. This conclusion is
based on the limited duration of the
moving security zone, the extensive
advisories that will be made to the
affected maritime community and the
minimal restrictions the regulations will
place on vessel traffic. These regulations
will be in effect for a total of
approximately four hours per port call
for the vessel.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. ““Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “‘small business concerns” under
Section 3 of the Small Business Act (15
U.S.C. 632).

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities
because of the short duration of the
disruption to regular navigation.

Collection of Information

These regulations contain no
collection of information requirements
sunder the Paperwork Reduction Act
(44 U.S.C. 3501-3520).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this proposal
and has concluded under paragraph
2.B.2.e(34)(g) of Commandant
Instruction M16475.1B (as revised by 59
FR 38654, July 29, 1994), that this
proposal is categorically excluded from
further environmental documentation.
A Categorical Exclusion Determination
and Environmental Analysis Checklist
is available in the docket for inspection
or copying.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Temporary Final Regulation

In consideration of the foregoing, the
Coast Guard amends Subpart C of Part
165 of Title 33, Code of Federal
Regulations, as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
49 CFR 1.46 and 33 CFR 1.05-1(g), 6.04-1,
6.04-6, and 160.5.

2. A new section 165.T07-035 is
added to read as follows:

§165.T07-035 Security Zone: Port
Canaveral Entrance Channel, Port
Canaveral, FL.

(a) Regulated Area. A moving security
zone is established in the following
area:

(1) The waters around HMS Vigilant
when entering Port Canaveral in an area
200 yards in all directions, beginning at
the Port Canaveral Ship Channel,
Approach Channel Lighted Whistle
Buoy #3, (LLN 8640), position 28°31'50"
N, 080°22'31" W and continues until the
vessel is safely moored at the Port
Canaveral East Turning Basin. All
coordinates referenced use datum: NAD
83.

(2) The waters around HMS Vigilant
when the vessel leaves her berth at the
Port Canaveral East Turning Basin in an
area 200 yards in all directions, until it
exits the Port Canaveral Ship Channel,
Approach Channel Lighted Whistle
Buoy #3, (LLN 8640), position
28°31'50"'N, 080°22'31"W. All
coordinates referenced use datum: NAD
83.

(b) Regulations.

(1) No person or vessel may enter,
transit, or remain in the security zone
unless authorized by the Captain of the
Port, Jacksonville, Florida, or a Coast

Guard commissioned, warrant, or petty
officer designated by him.

(2) Vessels encountering emergencies
which require transit through the
moving security zone should contact the
security zone patrol craft on VHF
Channel 16. In the event of an
emergency, the security zone patrol craft
may authorize a vessel to transit through
the security zone with a designated
escort.

(3) All persons and vessels shall
comply with the instructions of on-
scene patrol personnel. On-scene patrol
personnel include commissioned,
warrant, or petty officers of the U.S.
Coast Guard. Coast Guard Auxiliary and
local or state law enforcement officials
may be present to inform vessel
operators of this regulation and other
applicable laws.

(c) Effective Dates. These regulations
become effective at 7 a.m. on July 31,
1997, and terminate at 7 a.m. on
November 1, 1997, unless terminated
earlier by the Captain of the Port.

Dated: July 23, 1997.
Donald S. Lewis,

Captain, U.S. Coast Guard, Captain of the
Port, Jacksonville, FL.

[FR Doc. 97-20335 Filed 7-29-97; 4:37 pm]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[ME47-01-7002a; A-1-FRL-5867-8]

Approval and Promulgation of Air
Quality Implementation Plans; Maine;
(Hancock and Waldo Counties Ozone
Maintenance Plan Revision—Motor
Vehicle Emissions Budgets)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Maine. This
revision establishes explicit year 2006
motor vehicle emissions budgets
[Volatile Organic Compounds (VOC)
and Nitrogen Oxides (NOx)] for the
Hancock and Waldo counties ozone
maintenance area to be used in
determining transportation conformity.
This action is being taken in accordance
with the Clean Air Act (CAA or the Act).
DATES: This action will become effective
on September 30, 1997, unless EPA
receives adverse or critical comments by
September 2, 1997. If the effective date
is delayed, timely notice will be
published in the Federal Register.
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ADDRESSES: Comments may be mailed to
Susan Studlien, Deputy Director, Office
of Ecosystem Protection (mail code
CAA), U.S. Environmental Protection
Agency, Region |, JFK Federal Building,
Boston, MA 02203. Copies of the
documents relevant to this action are
available for public inspection during
normal business hours, by appointment
at the Office Ecosystem Protection, U.S.
Environmental Protection Agency,
Region I, One Congress Street, 11th
floor, Boston, MA,; and the Bureau of Air
Quality Control, Department of
Environmental Protection, 71 Hospital
Street, Augusta, ME.

FOR FURTHER INFORMATION CONTACT:
Donald O. Cooke, (617) 565—-3508.
SUPPLEMENTARY INFORMATION: On June
24, 1997, the State of Maine submitted
a formal revision to its State
Implementation Plan (SIP). The SIP
revision consists of explicit year 2006
motor vehicle emissions budgets (VOC
and NOx) for the Waldo and Hancock
counties ozone maintenance area as a
SIP revision.

. Summary of SIP Revision

When the Maine Department of
Environmental Protection submitted
their redesignation request for Hancock
and Waldo counties nonattainment area
to attainment for the National Ambient

Air Quality Standard for Ozone in May
of 1996, they did not include explicit
motor vehicle emissions budgets for use
in transportation conformity
determinations. Therefore, in
accordance with EPA’s Transportation
Conformity Rule, EPA interpreted the
motor vehicle emissions projections for
the year 2006 (the last year of the
submitted ten-year maintenance plan) to
be the motor vehicle emissions budgets.
These 2006 motor vehicle emissions
budgets established at 5.779 tons per
summer day of VOC, and 8.195 tons per
summer day of NOx then serve as a cap
or ceiling of allowed highway and
transit vehicle emissions for all
transportation conformity
determinations made during the 1997—
2006 ten-year maintenance period.
Approximately eight years into this ten-
year maintenance plan, the State of
Maine will develop a second ten-year
maintenance plan to cover the ten-year
period, 2007 through 2016, and will
establish motor vehicle emissions
budgets for the transportation
conformity determinations made during
the second maintenance period. Under
all circumstances, transportation
conformity must be analyzed out to the
last year of the area’s twenty-year
transportation plan.

Projected VMT growth for Hancock
and Waldo Counties is expected to out-
pace the benefits of lower vehicle
emission rates (cleaner cars and mobile
source strategies) resulting in increased
motor vehicle emissions after the year
2006. Hence, the State of Maine has
allocated additional emissions to the
motor vehicle component of the 2006
emissions budgets for transportation
conformity purposes.

The new 2006 motor vehicle
emissions budgets are now established
for the Hancock and Waldo counties
o0zone maintenance area at 6.44 tons per
summer day of VOC, and 8.85 tons per
summer day of NOx. These established
levels of VOC and NOx are acceptable
because when these levels of emissions
are added to all the other components
of the 2006 emission inventory (the
2006 other mobile [off-road] emissions,
the 2006 stationary source emissions,
and the 2006 area source emissions) the
results are levels of emissions below the
1993 attainment year emission
inventory. Please see the table below
which adds the new VOC and NOx
motor vehicle emissions budget to the
other unchanged components of the
2006 emissions inventory, and then
compares the total 2006 emissions with
the 1993 attainment year emission
inventory.

EMISSIONS FOR MAINE’S HANCOCK AND WALDO COUNTIES OZONE MAINTENANCE AREA

Emission Category

1993 Attainment

year VOC emis-

sions (in tons per
summer day)

2006 mainte-
nance plan VOC
emissions (in
tons per summer

day)
Motor Vehicle Emissions (On-road + Transit EMISSIONS) ......c..ccoiiiiiiiiiieeiiiieesieeesieeessieeessveeeseneessnneeessnnees 7.010 6.440
Other Mobile EMISSIONS .......ccccvviiieeiiiiiiiiee e 1.327 0.946
Point Source Emissions ... 1.412 1.500
Area Source Emissions .... 5.902 5.989
I ] = U 4 £ o L USRS 15.651 14.875
2006 mainte-

Emission category

1993 attainment

year NOx emis-

sions (in tons per
summer day)

nance plan NOx
emissions (in
tons per summer

day)
Motor Vehicle Emissions (On-road + Transit EMISSIONS) ........coiiiiiiiiiiiiieiieiiee e 10.010 8.850
Other Mobile EMISSSIONS .......ccvvvvveeiiiiiiiiiee e, 0.979 1.126
Point Source Emissions ... 5.721 5.128
Area Source Emissions .... 0.543 0.485
I} = U 411 o PSP 17.253 15.589

demonstrated to be consistent with
EPA’s ozone attainment redesignation
(see 62 FR 9081 (February 28, 1997) and
the Hancock and Waldo counties ozone
maintenance plan. No additional
emissions reductions are anticipated
with the approval of the 2006 VOC and
NOx motor vehicle emissions budgets.

This action, to establish new motor
vehicle emission budgets into the Maine
SIP, will make it easier to demonstrate
future transportation conformity with
the SIP. This action will not change
conformity’s beneficial effect on air
quality as the new motor vehicle
emissions budgets have been

EPA is publishing this action without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revision should adverse
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or critical comments be filed. This
action will be effective September 30,
1997 unless adverse or critical
comments are received by September 2,
1997.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by simultaneously
publishing a subsequent notice that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective on September
30, 1997.

I1. Final Action

EPA is approving the establishment of
the year 2006 motor vehicle emissions
budgets for the Hancock and Waldo
counties ozone maintenance area at 6.44
tons per summer day of VOC, and 8.85
tons per summer day of NOx.

I11. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,

427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action proposed does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under section 801(a)(1)(A) of the
Regulatory Flexibility Act as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is not
a ““major rule” as defined by section
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 30,
1997. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be

challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).) EPA encourages interested
parties to comment in response to the
proposed rule rather than petition for
judicial review, unless the objection
arises after the comment period allowed
for in the proposal.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: July 20, 1997.
John P. DeVillars,
Regional Administrator, Region I.

Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q

Subpart U—Maine

2. Section 52.1036 is amended by
adding paragraph (e) to read as follows:

§52.1036 Emission inventories.
* * * * *

(e) On June 24, 1997 the Maine
Department of Environmental Protection
submitted a revision to establish explicit
year 2006 motor vehicle emissions
budgets [6.44 tons per summer day of
VOC, and 8.85 tons per summer day of
NOx] for the Hancock and Waldo
counties ozone maintenance area to be
used in determining transportation
conformity.

[FR Doc. 97-20366 Filed 7-31-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[NC-82-9728(a); FRL—5863—6]
Approval and Promulgation of
Revisions to North Carolina SIP

Involving Open Burning and Other
Miscellaneous Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On August 16, 1996, North
Carolina submitted, through the
Department of Environment, Health,
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and Natural Resources, revisions to the
North Carolina State Implementation
Plan (SIP). These revisions include
amendments and repeals of existing
rules. The primary purpose of these
revisions is to clarify the reasonably
available control technology (RACT)
standards and to make minor revisions
to the Stage | and Stage Il rules. This
submittal also includes the adoption of
rules governing open burning. The
revisions relating to New Source
Performance Standards are not being
addressed in this document.

DATES: This final rule is effective
September 30, 1997 unless adverse or
critical comments are received by
September 2, 1997. If the effective date
is delayed, timely notice will be
published in the Federal Register.

ADDRESSES: Written comments on this
action should be addressed to Randy
Terry at the Environmental Protection
Agency, Region 4 Air Planning Branch,
61 Forsyth Street, SW, Atlanta, Georgia
30303.

Copies of documents relative to this
action are available for public
inspection during normal business
hours at the following locations. The
interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least 24 hours before the visiting day
and reference file NC82-01-9728. The
Region 4 office may have additional
background documents not available at
the other locations.

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW,
Washington, DC 20460.

Environmental Protection Agency,
Region 4 Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303.

North Carolina Department of
Environment, Health, and Natural
Resources, 512 North Salisbury Street,
Raleigh, North Carolina 27604.

FOR FURTHER INFORMATION CONTACT:
Randy Terry, Regulatory Planning
Section, Air Planning Branch, Air,
Pesticides & Toxics Management
Division, Region 4 Environmental
Protection Agency, 61 Forsyth Street,
SW, Atlanta, Georgia 30303. The
telephone number is (404) 562-9032.

SUPPLEMENTARY INFORMATION: On August
16, 1996, the State of North Carolina
Department of Environment, Health,

and Natural Resources submitted
revisions to amend, repeal, or adopt
multiple sections in their North
Carolina SIP. These amendments
address RACT, Stage | and Il and open

burning. The amendments are as
follows:

15A NCAC 2D .0101 Definitions, 15A
NCAC 2Q .0103 Definitions, 15A NCAC
2Q .0109 Compliance Schedule for
Previously Exempted Activities, and
15A NCAC 2Q .0207 Annual Emissions
Reporting

These rules were amended to clarify
and correct permit processing and the
permit fee rules.

15A NCAC 2D .0501 Compliance With
Emission Control Standards, 15A NCAC
2D .0516 Sulfur Dioxide Emissions From
Combustion Sources, 15A NCAC 2D
.0518 Miscellaneous Volatile Organic
Compound Emissions, 15A NCAC 2D
.0521 Control of Visible Emissions, 15A
NCAC 2D .0535 Excess Emissions
Reporting and Malfunctions, 15A NCAC
2D .0601 Purpose and Scope, 15A
NCAC 2D .0604 Sources Covered by
Implementation Plan Requirements,
15A NCAC 2D .0608 Program Schedule,
and 15A NCAC 2D .0902 Applicability

These rules were amended to update
cross references to the section
containing National Emission Standards
for Hazardous Air Pollutants now that
the NESHAPS section has been
recodified.

15A NCAC 2D .0519 Control of Nitrogen
Dioxide and Nitrogen Oxides Emissions

This rule was amended to remove the
emission control standard, for Nitrogen
Dioxide, of .6 pounds per million
British Thermal Units (BTU) of heat
input from any oil or gas-fired boiler
with a capacity of 250 million BTU per
hour or more and 1.3 pounds per
million BTU of heat input from any
coal-fired boiler with a capacity of 250
million BTU per hour or more. This
change does not alter existing
regulations that limit the emission
control standard for Nitrogen Oxides
from an oil or gas fired boiler with a
capacity of 250 million BTU per hour to
.8 pounds per million BTU and limits
coal-fired boilers with a capacity of 250
million BTU per hour to 1.8 pounds per
million BTU.

15A NCAC 2D .0520 Control and
Prohibition of Open Burning

This rule was repealed and is being
replaced by the new rules found in
Section NCAC 2D .1900 Open Burning.
A brief summary of this new Section is
found later in this notice.

15A NCAC 2D .0531 Sources in
Nonattainment Areas and 15A NCAC
2D .0901 Definitions

These rules were amended to
reference the EPA definition for volatile

organic compound (VOC) listed under
40 CFR 51.100(s). Previously, the State’s
definition of VOC listed individually
the VOC’s with negligible
photochemical reactivity. Each time
EPA updated its list, the State rule had
to be amended to reflect these changes.
To eliminate the need to continually
amend the State rule for each change of
the VOC definition, the new state
definition was adopted to reference the
EPA definition of VOC as defined in 40
CFR51.100(s).

15A NCAC 2D .0804 Airport Facilities

This rule was amended to exempt
military airfields from the transportation
facilities permit procedures. The
majority of carbon monoxide emissions
at airports is due to ground support for
the aircraft. At military airports, much
of the air traffic is made up of touch and
go practice landings with little ground
support. Therefore carbon monoxide
emissions are not significant at military
airports.

15A NCAC 2D .0805 Parking Facilities

This rule was amended to revise the
definition of adjacent parking lots,
debris, or garages. The former definition
had caused some owners and
developers of new lots not to connect
them to existing lots with an internal
road in order to avoid having to obtain
a permit and do an analysis. To
overcome this problem the internal road
criterium was deleted and the rule was
revised to consider parking lots as one
if they are directly adjacent and they use
the same public roads and traffic
network.

15A NCAC 2D .0917 Automobile and
Light-Duty Truck Manufacturing, 15A
NCAC 2D .0918 Can Coating, 15A
NCAC 2D .0919 Coil Coating, 15A
NCAC 2D .0920 Paper Coating, 15A
NCAC 2D .0921 Fabric and Vinyl
Coating, 15A NCAC 2D .0922 Metal
Furniture Coating, 15A NCAC 2D .0923
Surface Coatings of Large Appliances,
15A NCAC 2D .0924 Magnet Wire
Coating, 15A NCAC 2D .0934 Coating of
Miscellaneous Metal Parts and
Products, 15A NCAC 2D .0935 Factory
Surface Coating of Flat Wood Paneling,
15A NCAC 2D .0937 Manufacture of
Pneumatic Rubber Tires, and 15A
NCAC 2D .0951 Miscellaneous Volatile
Organic Compound Emissions

These rules are coating rules that were
amended to clarify the wording that
limits the VOC emissions. The emission
standard in each rule was changed to be
read “‘emissions of VOC from [name of
process] shall not exceed X.X pound of
VOC per gallon of solids delivered to
the applicator.”
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15A NCAC 2D .0920 Paper Coating

This rule is additionally amended to
eliminate exemptions for graphic arts or
printing, processes in which coating is
not distributed uniformly across the
web, or processes where coating or
printing are performed on the same
machine. The graphic arts rule, 15A
NCAC 2D .0936, has eliminated the
need for this exemption.

15A NCAC 2D .0923 Surface Coatings of
Large Appliances

This rule was amended to include
language that exempts the use of quick
drying lacquers for repair of scratches
and nicks which occur during assembly.

15A NCAC 2D .0926 Bulk Gasoline
Plants and 15A NCAC 2D .0927 Bulk
Gasoline Terminals

These rules were amended to prohibit
the owner or operator of a bulk gasoline
plant from loading a gasoline truck tank
or trailer that is not certified as
complying with the vacuum-pressure
requirements in accordance with rule
2D .0933.

15A NCAC 2D .0928 Gasoline Service
Stations Stage |

This rule contains several exemptions
based on tank size. In order to qualify
for the exemption, these tanks must be
equipped with submerged fill pipe. This
rule was amended to allow either
permanently installed submerge fill
pipe or portable submerge fill pipe for
all exempted tanks. Previously, the rule
only allowed the use of portable
submerge fill pipe for tanks below 550
gallons installed after June 30, 1979, and
for tanks below 2000 gallons used to
store gasoline for farm or residential
use. The rule is amended to allow
portable submerge fill pipe for tanks
below 2000 gallons installed before July
1, 1979.

15A NCAC 2D .0929 Petroleum Refinery
Sources

This rule was repealed because it was
an unnecessary rule. This rule contains
the RACT requirements for various
types of sources at petroleum refineries.
There are no sources subject to the
requirements of this rule. In addition,
there are no petroleum refineries
currently in any of the ozone
maintenance areas or even in the rest of
North Carolina that could become
subject to this rule.

15A NCAC 2D .0953 Vapor Return
Piping for Stage Il Vapor Recovery

This rule was amended to clarify that
the recovery risers referenced to in the
original rule are recovery dispenser
risers. The rule was also amended to

clarify that only with a vacuum assisted
system, would the vapor return piping
or manifold piping be required to enter
a separated opening to the tank from
that connected to the vent piping or the
Stage | piping.

15A NCAC 2D .0954 Stage Il Vapor
Recovery

This rule was amended to change the
wording of the throughput exemptions
to read the same as those in 15A NCAC
2D .0953.

15A NCAC 2Q .0311 Permitting of
Facilities at Multiple Temporary Sites

This rule was amended to remove a
requirement for the permitting of
facilities at multiple temporary sites.

15A NCAC 2D .1901 Purpose, Scope,
and Impermissible Open Burning, 15A
NCAC 2D .1902 Definitions, .1903
Permissible Open Burning Without a
Permit and 15A NCAC 2D .1904 Air
Curtain Blowers

These rules were adopted to replace
the former open burning rule, 15A
NCAC 2D .0520 Control and Prohibition
of Open Burning. This action was taken
to add a number of amendments and
clarifications to the former rule and
make it less vague. The first amendment
was to clarify types of open burning
permissible without a permit and to
clarify their requirements. Second, an
additional rule was included to allow
the use of air curtain blowers, which are
used primarily to burn woodwaste from
logging operations and land clearing
activities. Third, a prohibition was
added to more readily notify persons
involved in the deliberate burning of
structures that any asbestos-containing
material needs to be removed before the
structure is burned.

Final Action

EPA is approving the aforementioned
revisions submitted on August 16, 1996,
for incorporation into the North
Carolina SIP. EPA is publishing this
action without prior proposal because
the Agency views this as a
noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, the EPA is
proposing to approve the SIP revision
should adverse or critical comments be
filed. This action will be effective
September 30, 1997 unless, by
September 2, 1997 adverse or critical
comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public

comments received will be addressed in
a subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective September 30, 1997.

The EPA has reviewed this request for
revision of the Federally-approved SIP
for conformance with the provisions of
the 1990 Amendments enacted on
November 15, 1990. The EPA has
determined that this action conforms
with those requirements.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal SIP approval does not
impose any new requirements, | certify
that it does not have a significant impact
on any small entities affected. Moreover,
due to the nature of the Federal-State
relationship under the CAA, preparation
of a flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.

Union Electric Co. v. U.S. EPA, 427 U.S.
246, 255-66 (1976); 42 U.S.C. 7410(a)(2)
and 7410(k)(3).
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C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by Septeber 30, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: July 7, 1997.

Michael V. Peyton,
Acting Regional Administrator.

Part 52 of chapter I, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401-7671q.

Subpart II—North Carolina

2. Section 52.1770, is amended by
adding paragraph (c)(94) to read as
follows:

§52.1770 Identification of plan.
* * * * *
(C) * X *

(94) The miscellaneous revisions to
the North Carolina State
Implementation Plan, which were
submitted on August 16, 1996.

(i) Incorporation by reference.
Regulations 15A NCAC 2D. 0101
Definitions, .0501 Compliance with
Emission Control Standards, .0516
Sulfur Dioxide Emissions Combustion
Sources, .0518 Miscellaneous Volatile
Organic Compounds Emissions, .0519
Control of Nitrogen Dioxide and
Nitrogen Oxides Emissions, .0520
Control and Prohibition of Open
Burning, .0521 Control of Visible
Emissions, .0531 sources in
Nonattainment Areas, .0535 Excess
Emissions Reporting and Malfunctions,
.0601 Purpose and Scope, .0604 Sources
Covered by Implementation Plan
Requirements, .0608 Program Schedule,
.0804 Airport Facilities, .0805 Parking
Facilities, .0901 Definitions, .0902
Applicability, .0917 Automobile and
Light-Duty Truck Manufacturing, .0918
Can Coating, .0919 Coil Coating, .0920
Paper Coating, .0921 Fabric and Vinyl
Coating, .0922 Metal Furniture Coating,
.0923 Surface Coating of Large
Appliances, .0924 Magnet Wire Coating,
.0926 Bulk Gasoline Plants, .0927 Bulk
Gasoline Terminals, .0928 Gasoline
Service Stations Stage 1, .0929
Petroleum Refinery Sources, .0934
Coating of miscellaneous Metal Parts
and Products, .0935 Factory Surface
Coating of Flat Wood Paneling, .0937
Manufacture of Pneumatic Rubber Tires,
.0951 Miscellaneous Volatile Organic

Compound Emissions, .0953 Vapor
Return Piping for Stage Il Vapor
Recovery, .0954 Stage Il Vapor
Recovery, .1901, Purpose, Scope, and
Impermissible Open Burning, .1902
Definitions, .1903 Permissible Open
Burning Without a Permit, .1904 Air
Curtain Burners. 15A NCAC 2Q .0103
Definitions, .0109 Compliance Schedule
for Previously Exempted Activities,
.0207 Annual Emissions Reporting, and
.0311 permitting of Facilities at Multiple
Temporary Sites effective on July 1,
1996.

(ii) Other material. None.

[FR Doc. 97-20365 Filed 7-31-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[VT-014-01-1216(a); A-1-FRL-5860-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Vermont; Approval of PM;o State
Implementation Plan (SIP) Revisions
and Designation of Areas for Air
Quality Planning Purposes

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Vermont on
December 10, 1990. These revisions
were submitted in response to EPA’s
promulgation of new ambient air quality
standards which changed the total
suspended particulate (TSP) standard to
the particulate matter (PM1o) standard.
The intended effect of this action is to
approve the submittal by Vermont
which establishes a National Ambient
Air Quality Standards (NAAQS) for
PM 30 and other minor revisions. This
action is being taken in accordance with
section 110 of the Clean Air Act.

DATES: This action is effective
September 30, 1997 unless EPA receives
adverse or critical comments by
September 2, 1997. If the effective date
is delayed, timely notice will be
published in the Federal Register.

ADDRESSES: Comments may be mailed to
Susan Studlien, Deputy Director, Office
of Ecosystem Protection (mail code
CAA), U.S. Environmental Protection
Agency, Region |, JFK Federal Building,
Boston, MA 02203. Copies of the
documents relevant to this action are
available for public inspection during
normal business hours, by appointment
at the Office Ecosystem Protection, U.S.
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Environmental Protection Agency,
Region I, One Congress Street, 11th
floor, Boston, MA; Air and Radiation
Docket and Information Center, U.S.
Environmental Protection Agency, 401
M Street, S.W., (LE-131), Washington,
D.C. 20460; and the Air Pollution
Control Division, Agency of Natural
Resources, Building 3 South, 103 South
Main Street, Waterbury, VT 05676.
FOR FURTHER INFORMATION CONTACT:
Jeffrey S. Butensky, (617) 565-3583.

SUPPLEMENTARY INFORMATION:
. Summary of SIP Revision

On December 10, 1990, the State of
Vermont submitted a formal revision to
its State Implementation Plan (SIP). The
SIP revision consists of changes to
Vermont’s Air Quality Rules.

Background

OnJuly 1, 1987 (52 FR 24634) EPA
promulgated revised NAAQS for
particulate matter which are based upon
the measurement of particles having a
mean aerodynamic diameter of 10
microns or less (PM10). The revised
standards replace TSP with PMs as the
standard for ambient air quality. States
were required to make revisions to their
SIPs to reflect this change. EPA expects
the State’s current air pollution control
requirements are sufficient to attain and
maintain the PMjo standards. In this
case the State need only submit
revisions to its current SIP which adopt
the new PMjq standard and make other
minor adjustments.

Vermont Submittal

On December 10, 1990, Vermont
submitted their formal SIP revision.
This SIP submittal revises Chapter 5 of
the Vermont Code of Administrative
Rules which refer to ambient air quality
standards. Vermont’s submittal adopts
the NAAQS for PMjg as the criteria
pollutant for particulate matter for
primary and secondary air quality
standards and deletes the now obsolete
TSP NAAQS. This change is consistent
with and encouraged by the final
rulemaking of July 1, 1987 (52 FR
24682).

Review of the Vermont Submittal

EPA reviewed the Vermont submittal
to determine if it meets the
requirements of the Clean Air Act, EPA
regulations, and applicable policies. The
submittal meets the requirements found
in the July 1, 1987 Federal Register (52
FR 24672), and EPA policy contained in
the PMjo SIP Development Guideline
(EPA-450/2-86-001), dated June 1987,
with a supplement dated July 1988.

The State of Vermont held a public
hearing on these proposed changes on

August 15, 1990. In addition, more
general air quality public hearings were
conducted on August 16 and November
11, 1988. There were no public
comments. On November 1, 1990 these
amendments were approved and
received final adoption by the Agency of
Natural Resources. Vermont’s submittal
clearly defines PM1o and sets primary
and secondary NAAQS for PM1o defined
in accordance with Appendix K of 40
CFR Part 50. The PM3o standard has
been incorporated into Section 5 of the
Vermont air quality implementation
Plan.

Changes in Vermont’s Rules

Vermont’s SIP revisions define
primary and secondary standards for
particulate matter, consisting of PMjo,
measured at an annual arithmetic mean
of 50 ug/m3, and a maximum average 24
hour concentration of 150 ug/m3, which
may be exceeded on a number of days
equal or less than an average of one per
year as determined in accordance with
Appendix K of 40 CFR part 50.

Redesignation of TSP Nonattainment
Area

EPA’s final rulemaking of July 1, 1987
(52 FR 24682) promulgating the PM1o
standard encouraged states to request
the redesignation of TSP nonattainment
areas as unclassifiable for TSP at the
time they submit their PMo SIP
revisions. This is permissible because
TSP is no longer the indicator for the
particulate matter NAAQS. An area
designation (i.e., unclassifiable) must be
maintained until the PMjo increment
takes effect because section 163 PSD
increments depend on the existence of
section 107 designations (another action
published in the Federal Register in the
near future addresses PM1o increments
in Vermont). Vermont has requested
that the following areas of secondary
nonattainment be reclassified from
nonattainment to unclassifiable for TSP.
The entire State of Vermont was
originally classified as Group Il
therefore it is permissible to redesignate
these areas as unclassifiable for TSP:

¢ Champlain Valley Air Management
Area: Essex Town (includes Essex
Junction), Burlington City, South
Burlington City, Winoski City

» Central Vermont Air Management
area: Barre City

In addition, the chart contained at 40
CFR 81.346 must be changed to reflect
this action; such occurs later in this
document.

This action also approves two minor
changes in the Vermont SIP. The
definition of “ambient air’’ is added,
and the definition of “ambient air
space” is removed. In addition, other

minor wording changes in chapter 5 are
also being approved by today’s action.
Since these changes are insignificant it
is not necessary to further discuss these
revisions. EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action is effective September 30, 1997
unless adverse or critical comments are
received by September 2, 1997.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective on September
30, 1997.

I1. Final Action

EPA is approving revisions to
Vermont’s regulations contained in
chapter 5 of their state regulations.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
implementation plan. Each request for
revision to the State implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

I11. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.
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SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no

additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule’” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 30,
1997. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).) EPA encourages interested
parties to comment in response to the
proposed rule rather than petition for
judicial review, unless the objection
arises after the comment period allowed
for in the proposal.

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides.

40 CFR Part 81

Air pollution control, National parks,
Wilderness areas.

Note: Incorporation by reference of the
State Implementation Plan for the State of

Vermont was approved by the Director of the
Federal Register on July 1, 1982.

Dated: July 7, 1997.

John P. DeVillars,

Regional Administrator, Region I.
Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart UU—Vermont

2. Section 52.2370 is amended by
adding paragraph (c)(23) to read as
follows:

§52.2370 Identification of plan.
* * * * *
(C) * X *

(23) Revisions to the State
Implementation Plan submitted by the
Vermont Air Pollution Control Division
in November, 1990, establishing a PM1o
standard.

(i) Incorporation by reference.

(A) Letter from the Vermont Air
Pollution Control Division dated
December 10, 1990 submitting a
revision to the Vermont State
Implementation Plan.

(B) Section 5 of the Vermont air
quality State Implementation Plan,
dated November, 1990.

3.In §52.2381, the Table is amended
by removing the existing entries for
Sections 5-304 and 5-305 and adding
new entries in their place to read as
follows:

§52.2381 EPA—approved Vermont state
regulations.
* * * * *

TABLE 52.2381—EPA-APPROVED REGULATIONS

[Vermont SIP regulations 1972 to present]

Date ap-
- . . Date adopted Federal Reg- : Comments and unapproved
State citation, title and subject by State proI\E/Si by ister citation Section 52.2370 sections
* * * * * *

Section 5-304: PM10 Primary  November August 1, August 1, ()22 I Removal of the TSP stand-

Standards. 1990. 1997. 1997. ard and establishment of

the PM10 standard.

Section 5-305: PM10 Second- November August 1, August 1, (€)(23) e Removal of the TSP stand-

ary Standards. 1990. 1997. 1997. ard and establishment of

*

* * *

the PM10 standard.
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PART 81—[AMENDED]
4. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7407, 7501-7515,
7601.

Subpart C—Section 107 Attainment
Status Designations

5. Section 81.346 is amended by
revising the table ““Vermont-TSP” to
read as follows:

VERMONT—TSP

§81.346 Vermont.

) Does not meet | Does not meet Cannot be Better than
Designated area primary stand- secondary classified national stand-
ards standards ard
Champlain Valley Air Management Area: Essex Town (includes Essex Junc-
tion), Burlington City, South Burlington City, Winoski City X
Central Vermont Air Management area: Barre City .... X
Remainder Of STALE ........coocuiiiiiiiie e X

* * * * *

[FR Doc. 97-19644 Filed 7-31-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300524; FRL-5734-7]

RIN 2070-AB78

Copper Octanoate; Tolerance
Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for the fungicide copper
octanoate (CAS Reg. No. 20543-04-8,
PC Code 23306) when used in
accordance with good agricultural
practice as an active ingredient in
pesticide formulations applied to
growing crops. The petitioner, W.
Neudorff GmbH KG requested this
tolerance exemption under the Federal
Food, Drug and Cosmetic Act (FFDCA),
as amended by the Food Quality
Protection Act of 1996 (Pub. L. 104-170)
in pesticide petition 6F4734.

DATES: This regulation is effective
August 1, 1997. Objections and requests
for hearings must be received by EPA on
or before September 30, 1997.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300524],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box

360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300524], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e—-mail) to:
opp—docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1 file format
or ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300524]. No Confidential Business
Information (CBI) should be submitted
through e—mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Cynthia Giles—Parker, Registration
Division 7505C, Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e—mail address: Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 308-305-7740, e—
mail: giles—parker.
cynthia@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of January 15, 1997 (62
FR 2154)(FRL-5580-4), EPA, issued a
notice pursuant to section 408(d) of the

Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 346(a)(d)
announcing the filing of a pesticide
petition (PP) 6F4734 proposing to
amend the 40 CFR part 180 by
establishing an exemption from the
requirement of a tolerance for copper
octanoate in or on all raw agricultural
commodities when applied to growing
crops. This notice included a summary
of the petition prepared by W. Neudorff
GmbHKG (“Neudorff’), the registrant.
There were no comments received in
response to the notice of filing.

The petition requested that 40 CFR
180.1001(b)(1) be amended by adding
copper octanoate to the list of copper
compounds which are exempt from the
requirement of a tolerance.

l. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of Copper Octanoate and to
make a determination, consistent with
section 408(b)(2), for an exemption from
tolerance requirements for Copper
Octanoate. EPA’s assessment of the data
associated with establishing the
tolerance exemption follows.

A. Product and Residue Chemistry

1. Product chemistry. Copper
octanoate, is a copper salt of a fatty acid.
Copper octanoate is biodegraded first by
water hydrolysis into the copper ion
and fatty acid components, and then the
fatty acids are further degraded by two
carbon units at a time until they
eventually degrade to water and CO..

2. Magnitude of the residue
anticipated at the time of harvest and
method used to determine the residue.
No residues are expected at the time of
harvest on crops treated with copper
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octanoate, because rainwater readily
washes copper octanoate off plants, and
this chemical is biodegraded by water
hydrolysis into its copper ion and fatty
acid components, and then the fatty
acids are further degraded by two
carbon units at a time until they
eventually degrade to water and CO.. In
addition, the physio—chemical
properties of soils naturally modify
copper ion availability, and when soils
are adjusted/limed to the pH required
for normal crop production, the effect is
to reduce copper availability to the crop.
Furthermore, toxic copper levels in
plants induce an imbalance with iron
which causes plant dwarfing, stunted
roots and decreased growth and yields,
which effects appear before significant
copper buildup occurs, and
consequently acts as a warning which
prevents excess application of copper
compounds to food/feed crops. Last,
even if residues were to remain on
plants, the copper ion is a trace element,
or micronutrient, essential for the
growth and well being of higher plants
and animals, including man. Therefore,
the amount of this chemical proposed
for application to plants is highly
unlikely to cause harm to plants or
animals or to leave excess residues on
the plants.

3. Analytical method for detecting
and measuring the levels of the
pesticide residue are not needed. The
Agency proposes to establish
exemptions from the requirement of a
tolerance without any numerical
limitation; therefore, the Agency has
concluded that analytical methods are
not required for enforcement purposes
for copper octanoate.

B. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. The nature of the
toxic effects caused by Copper
Octanoate are discussed below.

1. Acute toxicity. Results of studies
conducted on a concentrate product
containing copper octanoate and for
which Neudorff has applied for
registration indicate that this chemical
has low acute toxicities. The following
outlines the results of the acute toxicity
studies:

a. An oral LDsp rat study. Male and
female rats were orally administered
single doses of undiluted test material at
a dose level of 2,000 milligrams (mg)/
kilogram(kg) mg/kg. The estimated acute
oral LDsq for copper octanoate 10%
copper fatty acids was > 2,000 mg/kg for
the sexes combined.

b. A dermal LDsg rat study. Male and
female rats received a dermal
application of undiluted test material at
a mg/kg (limit dose) for 24 hours. The
acute dermal LDso for Copper octanoate
(10% copper fatty acid) in male and
female rats was > 2,000 mg/kg.

c. Inhalation LCso rat study. Groups of
rats were exposed to an aerosol
concentration of 0.38 mg/L NEU 1140 F
for 4 hours. There were no mortalities
and clinical signs observed. The acute
inhalation LCsp was > 0.38 mg/L (the
highest achievable concentration) in
both sexes of rats. Since no mortality
and clinical signs occured at the highest
achievable concentration of 0.38 mg/L,
NEU 1140 F was classified as Toxicity
Category Il for inhalation.

d. Primary rabbit eye irritation study.
Approximately 0.1 ml of test material
was instilled into the conjunctival sac of
one eye of three male rabbits. The other
eye served as an untreated control.
Application of NEU 1140 F caused
irritation of conjunctivae in all rabbits
which was reversible within 48 hours.
The study demonstrated that NEU 1140
F produces transient ocular irritation in
rabbits.

e. Primary rabbit skin irritation study.
Test material, 0.5 g, moistened with 0.5
ml of 0.5% distilled water was applied
to a clipped skin area of three rabbits for
4 hours. The study demonstrated that
copper ocatnoate is non—irritating to the
rabbit skin.

f. Dermal sensitization guinea pig
study. In a Maximization Test, 20 guinea
pigs received 3 intradermal injections of
0.5% NEU 1140 F in distilled water and
an epidermal application of undiluted
test material during the induction
phase. During the challenge phase, a
topical appication of 50% test substance
concentraton in distilled water was
administered to animals. The study
showed that NEU1140 is a non—
sensitizer of skin in female guinea pigs.

2. Genotoxicity, reproductive and
developmental toxicity, subchronic
toxicity, and chronic toxicity. There is
adequate information available to
characterize the toxicity of the copper
ion. Copper is ubiquitous in nature and
is a necessary nutritional element for
both animals and plants. It is 1 of 26
elements found essential to life. The
copper ion is present in the adult
human body at levels of 80-150 mg.
Oral ingestion of excessive amounts of
the copper ion from pesticidal uses is
unlikely; copper compounds are
irritating to the gastric mucosa and
emesis usually occurs promptly, thereby
reducing the amount of copper ion
available for absorption into the human
body. Only a small percentage of
ingested copper is absorbed, and most of

the absorbed copper is excreted. In view
of the facts that the copper ion occurs
naturally in most foods and the
metabolism of copper is well
understood, there is no reason to expect
that long—term exposure to the copper
ion in the diet is likely to pose the risks
of chronic or sub—chronic adverse
effects. It is unlikely that the toxicity
profile for copper octanoate would
differ significantly from the numerous
other copper compounds which are
already exempted from the requirement
of a tolerance.

C. Aggregate Exposure

As part of the hazard assessment
process, the Agency reviews the
available toxicological database to
determine the endpoints of concern for
acute and chronic dietary exposure; and
short, intermediate and chronic term
occupational and residential exposure.
In the case of copper octanoate the
Agency only reviewed acute toxicity
data on the end-use product
formulations, since information
currently available to the Agency
indicates that there is no significant
toxicity from exposure to copper
octanoate that lasts from 1 day to several
months. The Agency has exempted from
the requirement of a tolerance other
compounds similar to copper octanoate,
such as the, copper salts of fatty acids
that include: copper oleate, copper
lineolate and copper acetate which are
listed in 40 CFR 1011(b)(1). Therefore,
no risk assessments are required for any
exposure scenarios.

After taking into account the factors
set forth in section 408(b)(2)(D), EPA
concludes that copper does not present
a dietary risk under reasonably
forseeable circumstances. Accordingly,
EPA concludes that there is a reasonable
certainty that no harm will result to
consumers, including infants and
children, from aggregate exposure to
copper. Because copper has no
significant toxicity EPA has not assessed
its risk using a margin of safety
approach and, therefore, the
requirement pertaining to an additional
safety factor for infants and children is
not applicable to EPA’s safety
determination for this exemption.

D. Existing Tolerances

1. Existing tolerances or tolerance
exemptions. EPA has not established a
tolerance or an exemption from the
requirement for a tolerance for this
chemical. However, EPA has
promulgated a tolerance exemption for
a group of similar copper—based
chemicals, i.e., Bordeaux mixture,
copper acetate, basic copper carbonate
(malachite), copper hydroxide, copper—
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lime mixtures, copper linoleate, copper
oleate, copper oxychloride, copper
sulfate basic, copper sulfate
monohydrate, copper sulfate
pentahydrate, copper—zinc chromate,
cupric oxide, and cuprous oxide (two of
these chemicals are copper salts of fatty
acids), when they are applied to
growing crops in accordance with good
agricultural practice. See 40 CFR
180.1001(b)(1). In addition, EPA has
promulgated a tolerance exemption for
copper residues in meat, milk, poultry,
eggs, fish, and irrigated crops when they
result from the use of certain copper
compounds, i.e., copper sulfate, basic
copper carbonate, copper
triethanolamine, copper
monoethanolamine, and cuprous oxide,
at certain sites. See 40 FR 180.1021. The
common basis for EPA’s tolerance
exemptions for the compounds in these
two classes of copper compounds
appears to be the fact that the copper
ion is the entity responsible for their
fungicidal action, and there is adequate
data on the copper ion upon which EPA
can make judgments about its potential
for causing unreasonable adverse effects
to humans or the environment.

2. International tolerances. No
maximum residue level has been
established for this substance by the
Codex Alimentarius Commission.

I1. Conclusion

Therefore, an exemption from
requirement of a tolerance is established
for copper octanoate in pesticide
formulations applied to growing crops.

I11. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (1)(6) as was
provided in the old section 408 and in
section 409. However, the period for
filing objections is 60 days, rather than
30 days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by September 30,
1997, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk

should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as

Confidential Business Information (CBI).

Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice. regulation issued
by EPA under new section 408(e) and
(1)(6) as was provided in the old section
408 and in section 409. However, the
period for filing objections is 60 days,
rather than

1V. Public Docket

EPA has established a record for this
rulemaking under docket control
number [OPP-300524] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7506C), Office of Pesticide
Programs, Environmental Protection
Agency, Crystal Mall #2, 1921 Jefferson
Davis Highway, Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

V. Regulatory Assessment
Requirements

This final rule establishes an
exemption from the tolerance
requirement under FFDCA section
408(d) in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title Il of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104-4). Nor does it require any
prior consultation as specified by
Executive Order 12875, entitled
Enhancing the Intergovernmental
Partnership (58 FR 58093, October 28,
1993), or special considerations as
required by Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low—-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since these tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408(d), such as the exemption in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency has previously
assessed whether establishing
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tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance actions published on May 4,
1981 (46 FR 24950) and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

V1. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
Agency has submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 24, 1997.
Stephen L. Johnson,
Acting Director, Office of Pesticide Programs.

Therefore, 40 CFR Chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

§180.1001 [Amended]

2.In §180.1001, Exemptions from the
requirement of a tolerance, by adding
and alphabetically inserting copper
octanoate in paragraph (b)(1).
[FR Doc. 97-20361 Filed 7-31-97; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300520; FRL-5732-5]
RIN 2070-AB78

Fludioxonil; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for residues of
fludioxonil in or on potatoes . This
action is in response to EPA’s granting
of an emergency exemption under
section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act
authorizing use of the pesticide on
potatoes. This regulation establishes a
maximum permissible level for residues
of fludioxonil in this food commodity
pursuant to section 408(1)(6) of the
Federal Food, Drug, and Cosmetic Act,
as amended by the Food Quality
Protection Act of 1996. The tolerance
will expire and is revoked on August 1,
1998.

DATES: This regulation is effective
August 1, 1997. Objections and requests
for hearings must be received by EPA on
or before September 30, 1997.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300520],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled *“Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300520], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1 file format
or ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300520]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this

rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Andrew Ertman, Registration
Division 7505C, Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 308-9367, e-mail:
ertman.andrew@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (1)(6), is establishing
a tolerance for residues of the fungicide
fludioxonil, in or on potatoes at 0.02
part per million (ppm). This tolerance
will expire and is revoked on August 1,
1998. EPA will publish a document in
the Federal Register to remove the
revoked tolerance from the Code of
Federal Regulations.

I. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq . The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 FR 58135, November 13,
1996)(FRL-5572-9).

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“*safe.” Section 408(b)(2)(A)(ii) defines
“safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
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to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
not intend for its actions on such
tolerance to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.

1. Emergency Exemption for
Fludioxonil on Potatoes and FFDCA
Tolerances

North Dakota, Nebraska, Washington,
and Minnesota have all requested
exemptions for the use of fludioxonil on
potatoes to control silver scurf. The
applicants state that silver scurf has
become a major problem in the past few
years in part due to its resistance to
thiabendazole (TBZ), a fungicide that is
used as a treatment for potatoes going
into storage for control of Fusarium dry
rot. Although not registered for control
of silver scurf, TBZ had the secondary
benefit of helping to prevent the
development of symptoms and spread of
silver scurf in storage.

With the emergence of TBZ resistant
silver scurf, the potato crop has been
affected by reduced market quality and
increased weight loss of potatoes during
storage. The applicants claim that there
is no registered product alone which
prevents spread of silver scurf from
infected seed pieces to the developing
tubers and that economic losses will
occur without the use of fludioxonil.

EPA has authorized under FIFRA
section 18 the use of fludioxonil on
potatoes for control of silver scurf in
North Dakota, Nebraska, Washington,
and Minnesota. After having reviewed

the submission, EPA concurs that
emergency conditions exist for these
states.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
fludioxonil in or on potatoes. In doing
so, EPA considered the new safety
standard in FFDCA section 408(b)(2),
and EPA decided that the necessary
tolerance under FFDCA section 408(1)(6)
would be consistent with the new safety
standard and with FIFRA section 18.
Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
this tolerance without notice and
opportunity for public comment under
section 408(e), as provided in section
408(1)(6). Although this tolerance will
expire and is revoked on August 1,
1998, under FFDCA section 408(1)(5),
residues of the pesticide not in excess
of the amounts specified in the
tolerance remaining in or on potatoes
after that date will not be unlawful,
provided the pesticide is applied in a
manner that was lawful under FIFRA.
EPA will take action to revoke this
tolerance earlier if any experience with,
scientific data on, or other relevant
information on this pesticide indicate
that the residues are not safe.

Because this tolerance is being
approved under emergency conditions
EPA has not made any decisions about
whether fludioxonil meets EPA’s
registration requirements for use on
potatoes or whether a permanent
tolerance for this use would be
appropriate. Under these circumstances,
EPA does not believe that this tolerance
serves as a basis for registration of
fludioxonil by a State for special local
needs under FIFRA section 24(c). Nor
does this tolerance serve as the basis for
any States other than North Dakota,
Nebraska, Washington, and Minnesota
to use this pesticide on this crop under
section 18 of FIFRA without following
all provisions of section 18 as identified
in 40 CFR part 166. For additional
information regarding the emergency
exemption for fludioxonil, contact the
Agency’s Registration Division at the
address provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but

not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the ““no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a ““safety factor”) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100% or
less of the RfD) is generally considered
acceptable by EPA. EPA generally uses
the RfD to evaluate the chronic risks
posed by pesticide exposure. For shorter
term risks, EPA calculates a margin of
exposure (MOE) by dividing the
estimated human exposure into the
NOEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
100-fold MOE is based on the same
rationale as the 100-fold uncertainty
factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
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carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“acute”, “short-term”, “intermediate
term”, and ““‘chronic’ risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all 3 sources
are not typically added because of the
very low probability of this occurring in
most cases, and because the other
conservative assumptions built into the
assessment assure adequate protection
of public health. However, for cases in
which high-end exposure can
reasonably be expected from multiple
sources (e.g. frequent and widespread
homeowner use in a specific
geographical area), multiple high-end
risks will be aggregated and presented
as part of the comprehensive risk
assessment/characterization. Since the
toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the

assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children. The TMRC is a “‘worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market

survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup
(children (1-6 years old) was not
regionally based.

V. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of fludioxonil and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for a
time-limited tolerance for residues of
fludioxonil on potatoes at 0.02 ppm.
EPA’s assessment of the dietary
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by fludioxonil are
discussed below.

1. Acute toxicity. The Agency did not
identify an acute dietary toxicological
endpoint, therefore, this risk assessment
was not conducted.

2. Chronic toxicity. EPA has
established the RfD for fludioxonil at
0.03 milligrams/kilogram/day (mg/kg/
day). This RfD is based on a NOEL of
3.3 mg/kg/day from a 1-year dog feeding
study, and by using an uncertainty
factor of 100. The NOEL was based on
decreased body weight gain at the
lowest effect level (LEL) of 35.5 mg/kg/
day.

3. Carcinogenicity. Fludioxonil has
been classified as a Group D chemical,
inconclusive evidence of human
carcinogenicity, by the Agency.
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B. Exposures and Risks

1. From food and feed uses.
Tolerances have not been established for
fludioxonil. However, fludioxonil is
currently registered as a food use not
requiring a tolerance for use as a seed
treatment on corn and sorghum as well
as a greenhouse use. Risk assessments
were conducted by EPA to assess
dietary exposures and risks from
fludioxonil as follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a one day or single exposure. Since an
acute dietary endpoint has not been
identified in the toxicology database, an
assessment of acute dietary risk was not
conducted for this Section 18 request.

ii. Chronic exposure and risk. The
chronic dietary (food only) risk
assessment assumed tolerance level
residues and 100% crop treated for
potatoes which is the only commodity
having established or proposed
fludioxonil tolerances. Therefore, the
resulting exposure estimates should be
viewed as conservative; further
refinement using anticipated residues
and/or percent of crop-treated would
result in lower dietary exposure
estimates. Fludioxonil is currently
registered for use as a seed treatment on
corn and sorghum as well as a
greenhouse use. No DRES run was
conducted for the corn or sorghum use
because these uses were classified as
uses not requiring tolerances since the
residues are non-quantifiable.

This fludioxonil tolerance, necessary
for this Section 18, results in a
Theoretical Maximum Residue
Contribution (TMRC) that is equivalent
to the following percentages of the RfD:

Population Sub- TMRCood
group (mg/kg/dogy) %RfD

U.S. population - 48 | 0.000023 <1%
States.

Nursing infants (<1 | 0.000007 <1%
year old).

Non-nursing infants | 0.000028 <1%
(<1 year old).

Children (1-6 years | 0.000045 <1%
old).

Children (7-12 years | 0.000034 <1%
old).

The subgroups listed above are: (1)
the U.S. population (48 States); and, (2)
those for infants and children.

For chronic dietary risk to
fludioxonil, all population subgroups
have < 1% of the RfD occupied.

2. From drinking water. There is no
established Maximum Contaminant
Level (MCL) for residues of fludioxonil
in drinking water. No drinking water
Health Advisories have been issued for
fludioxonil. There is no entry for
fludioxonil in the “Pesticides in
Groundwater Database” (EPA 734-12—
92-001, September 1992).

Chronic exposure and risk. Because
the Agency lacks sufficient water-
related exposure data to complete a
comprehensive drinking water risk
assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water-related
exposure to the aggregate risk posed by
a pesticide. In developing the bounding
figure, EPA estimated residue levels in
water for a number of specific pesticides
using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfD’s or acute
dietary NOEL’s) and assumptions about
body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed
by consumption of contaminated water.
While EPA has not yet pinpointed the
appropriate bounding figure for
exposure from contaminated water, the
ranges the Agency is continuing to
examine are all below the level that
would cause fludioxonil to exceed the
RfD if the tolerance being considered in
this document were granted. The
Agency has therefore concluded that the
potential exposures associated with
fludioxonil in water, even at the higher
levels the Agency is considering as a
conservative upper bound, would not
prevent the Agency from determining
that there is a reasonable certainty of no
harm if the tolerance is granted.

3. From non-dietary exposure.
Fludioxonil is is not currently registered
for any indoor or outdoor residential
uses; therefore, no non-dietary, non-
occupational exposure is anticipated.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information” concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”
The Agency believes that “available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk

assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
fludioxonil has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
fludioxonil does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that fludioxonil has a common
mechanism of toxicity with other
substances.

C. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. Since no acute endpoint
was identified for fludioxonil, no acute
risk assessment was conducted.
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2. Chronic risk. Using the
conservative exposure assumptions
described above, and taking into
account the completeness and reliability
of the toxicity data, the Agency has
concluded that dietary (food only)
exposure to fludioxonil will utilize <1%
of the RfD for the U.S. population. EPA
generally has no concern for exposures
below 100% of the RfD because the RfD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to fludioxonil in drinking
water, EPA does not expect the
aggregate exposure (food and water) to
exceed 100% of the RfD. Since there are
no non-dietary non-occupational
exposure scenarios for fludioxonil, there
is no additional exposure from those
routes. EPA concludes that there is a
reasonable certainty that no harm will
result from aggregate chronic exposure
to fludioxonil residues.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure.

Since there are no indoor/outdoor
residential uses for fludioxonil, no
short- or intermediate-term risk
assessment is required.

D. Aggregate Cancer Risk for U.S.
Population

Since fludioxonil has been classified
as a Group D chemical, inconclusive
evidence of human carcinogenicity, no
cancer risk assessment is required.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children— a. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
fludioxonil, EPA considered data from
developmental toxicity studies in the rat
and rabbit and a two-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
pesticide exposure during prenatal
development to one or both parents.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the

completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for
combined inter- and intra-species
variability)) and not the additional
tenfold MOE/uncertainty factor when
EPA has a complete data base under
existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

b. Developmental toxicity studies.
From the developmental toxicity study
in rats, the maternal (systemic) NOEL
was 100 mg/kg/day, based on decreased
weight gain at the lowest observed effect
level (LOEL) of 1,000 mg/kg/day. The
developmental (fetal) NOEL was 100
mg/kg/day, based on dilated renal pelvis
and dilated ureter at the LOEL of 1,000
mg/kg/day.

From the developmental study in
rabbits, the maternal (systemic) NOEL
was 100 mg/kg/day, based on decreased
weight gain and food efficiency at the
LOEL of 100 mg/kg/day. The
developmental (fetal) NOEL was 300
mg/kg/day (highest dose tested).

c. Reproductive toxicity study. From
the reproductive toxicity study in rats,
the maternal (systemic) NOEL was 22.1
mg/kg/day, based on decreased weight
gains and food consumption at the
LOEL of 221.6 mg/kg/day. The
reproductive/developmental (pup)
NOEL was 22.1 mg/kg/day, based on
decreased pup body weights at the LEL
of 221.6 mg/kg/day.

d. Pre- and post-natal sensitivity. The
pre- and post-natal toxicology data base
for fludioxonil is complete with respect
to current toxicological data
requirements. There are no indications
in the rat and rabbit developmental
studies of any pre-natal extra sensitivity
for infants and children to the effects of
fludioxonil.

There is no need for any extra post-
natal sensitivity factor based on the
results of the reproductive toxicity
study, since both the effects in pups and
adult animals are similar (decreased
body weight) and the dose levels for
pup and adult NOELs and LOELSs,
respectively, are the same.

2. Acute risk. Since no acute endpoint
was identified for fludioxonil, no acute
risk assessment is required.

3. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that aggregate exposure to fludioxonil
from food will utilize <1% of the RfD
for infants and children. EPA generally
has no concern for exposures below
100% of the RfD because the RfD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to fludioxonil in drinking
water and from non-dietary, non-
occupational exposure, EPA does not
expect the aggregate exposure to exceed
100% of the RfD. EPA concludes that
there is a reasonable certainty that no
harm will result to infants and children
from aggregate exposure to fludioxonil
residues.

V. Other Considerations
A. Metabolism In Plants and Animals

The nature of the residue in plants
from this seed use is adequately
understood. The residue of concern is
fludioxonil per se .

B. Analytical Enforcement Methodology

Adequate enforcement methodology
(HPLC/UV) is available as Ciba-Geigy
Method AG-597B to enforce the
tolerance expression.

C. Magnitude of Residues

Residues of fludioxonil are not
expected to exceed 0.02 ppm, or two
times the validated LOQ, for fludioxonil
on potatoes as a result of this Section 18
use.

The Agency has previously concluded
that residues of fludioxonil are not
reasonably expected to accumulate in
ruminant milk and tissues as a result of
this proposed use on potato seed pieces.
In addition, the Section 18 label
prohibits the use of treated seed pieces
as food, feed, or fodder. Therefore,
ruminant commodity tolerances need
not be established in support of the
proposed potato seed piece treatment. If
additional uses of fludioxonil which
may result in animal exposure are
requested in the future, such tolerances
may be necessary.

Secondary residues are not expected
in swine or poultry commodities as no
feed items are associated with this
Section 18 use.

D. International Residue Limits

There are currently no CODEX,
Canadian, or Mexican listings for
fludioxonil residues, therefore there are
no harmonization issues for this action.
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E. Rotational Crop Restrictions

The Section 18 label specifies that the
rotation of any crop other than potatoes,
corn, sorghum, leafy vegetables, or root
and tuber vegetables within one year of
application is prohibited.

V1. Conclusion

Therefore, the tolerance is established
for residues of fludioxonil in or on
potatoes at 0.02 ppm.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by September 30,
1997, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
Confidential Business Information (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Docket

EPA has established a record for this
rulemaking under docket control
number [OPP-300520] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7506C), Office of Pesticide
Programs, Environmental Protection
Agency, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under FFDCA section 408(d). The Office
of Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
This final rule does not contain any

information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title Il of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104-4). Nor does it require any
prior consultation as specified by
Executive Order 12875, entitled
Enhancing the Intergovernmental
Partnership (58 FR 58093, October 28,
1993), or special considerations as
required by Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since these tolerances and
exemptions that are established under
FFDCA section 408 (1)(6), such as the
tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

X. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
Agency has submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a “‘major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
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Dated: July 22, 1997.

James Jones,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. By adding § 180.512 to read as
follows:

§180.512. Fludioxonil; tolerances for
residues.
Ea; General .[Reserved]

b) Section 18 emergency exemptions.
A time-limited tolerance is established
fo residues pf the fungicide fludioxonil
in connection with use of the pesticide

under section 18 emergency exemptions
grangted by EPA.The tolerance will
expire and is revoked on the date
specified in the following table.

Commodity

Parts per million

Expiration/Revocation Date

POLAIOES ...vviiiiiiieireee e

0.02

August 1, 1998

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 97—20360 Filed 7-31-97; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-5866-8]

National Oil and Hazardous
Substances Contingency Plan;
National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Deletion of the Agate
Lake Scrap Yard Superfund Site from
the National Priorities List (NPL).

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Agate Lake Scrap Yard Superfund
Site in Minnesota from the National
Priorities List (NPL). The NPL is
Appendix B of 40 CFR part 300 which

is the National Oil and Hazardous
Substances Contingency Plan (NCP),
which EPA promulgated pursuant to
section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(CERCLA), as amended. This action is
being taken by EPA and the State of
Minnesota, because it has been
determined that Responsible Parties
have implemented all appropriate
response actions required. Moreover,
EPA and the State of Minnesota have
determined that remedial actions
conducted at the site to date remain
protective of public health, welfare, and
the environment.

EFFECTIVE DATE: August 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Gladys Beard at (312) 886—7253,
Associate Remedial Project Manager,

Superfund Division, U.S. EPA—Region
V, 77 West Jackson Blvd., Chicago, IL
60604. Information on the site is
available at the local information
repository located at: Brainerd Public
Library, 416 South 5th South Street,
Brainerd, MN 56401. Requests for
comprehensive copies of documents
should be directed formally to the
Regional Docket Office. The contact for
the Regional Docket Office is Jan
Pfundheller (H-7J), U.S. EPA, Region V,
77 W. Jackson Blvd., Chicago, IL 60604,
(312) 353-5821.
SUPPLEMENTARY INFORMATION: The site to
be deleted from the NPL is: Agate Lake
Scrap Yard Superfund Site located in
Fairview Township, Cass County,
Minnesota. A Notice of Intent to Delete
for this site was published June 23, 1997
(62 FR 33789). The closing date for
comments on the Notice of Intent to
Delete was July 22, 1997. EPA received
no comments and therefore no
ResEonsiveness Summary was prepared.
The EPA identifies sites which appear
to present a significant risk to public
health, welfare, or the environment and
it maintains the NPL as the list of those
sites. Sites on the NPL may be the
subject of Hazardous Substance
Response Trust Fund (Fund-) financed
remedial actions. Any site deleted from
the NPL remains eligible for Fund-
financed remedial actions in the
unlikely event that conditions at the site
warrant such action. Section
300.425(e)(3) of the NCP states that
Fund-financed actions may be taken at
sites deleted from the NPL in the
unlikely event that conditions at the site
warrant such action. Deletion of a site
from the NPL does not affect responsible
party liability or impede agency efforts
to recover costs associated with
response efforts.

List of Subjects in 40 CFR Part 300
Environmental protection, Air

pollution control, Chemicals, Hazardous

substances, Hazardous waste,

Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: July 23, 1997.
Michelle D. Jordan,
Acting Regional Administrator, U.S. EPA,
Region V.

40 CFR part 300 is amended as
follows:

PART 300—[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp.; p.351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp.; p. 193.

Appendix B [Amended]

2. Table 1 of Appendix B to part 300
is amended by removing the Site ““Agate
Lake Scrapyard, Fairview Township,
Minnesota”.

[FR Doc. 97-20174 Filed 7-31-97; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Office of the Secretary
43 CFR Part 10

RIN 1024-AC07

Native American Graves Protection
and Repatriation Act Regulations
AGENCY: Department of the Interior

ACTION: Correcting amendments to final
regulations

SUMMARY: This document contains
corrections to the final regulations
which were published in the Federal
Register of Monday, December 4, 1995
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(60 FR 62134). These regulations
established definitions and procedures
for lineal descendants, Indian tribes,
Native Hawaiian organizations,
museums, and Federal agencies to carry
out the Native American Graves
Protection and Repatriation Act of 1990.
EFFECTIVE DATE: January 3, 1996.

FOR FURTHER INFORMATION CONTACT: Dr.
Francis P. McManamon, Departmental
Consulting Archeologist, Archeology
and Ethnography Program, National
Park Service, Mailstop 2275, 1859 C
Street NW, Washington DC 20240.
Telephone: (202) 343-4101. Fax: (202)
523-1547.

SUPPLEMENTARY INFORMATION:

Background

On November 16, 1990, President
George Bush signed into law the Native
Ame rican Graves Protection and
Repatriation Act, hereafter referred to as
the Act. The Act addresses the rights of
lineal descendants, Indian tribes, and
Native Hawaiian organizations to
certain Native American human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
with which they are affiliated. Section
13 of the Act requires the Secretary of
the Interior to publish regulations to
carry out provisions of the Act.

Need for Correction:

As published, the final rule contains
several typographical, grammatical, and
other errors which may prove to be
misleading and are in need of
correction.

Correction of Publication:

All the following correcting
amendments refer to rule document FR
Doc. 95-29418, Final Regulations for the
Native American Graves Protection and
Repatriation Act as appearing in the
issue of Monday, December 4, 1995, (60
FR 62134).

List of Subjects in 43 CFR Part 10

Administrative practice and
procedure, Graves, Hawaiian Natives,
Historic preservation, Indians—claims,
Indians—lands, Museums, Public lands,
Reporting and recordkeeping
requirements.

Accordingly, 43 CFR part 10 is
corrected by making the following
correcting amendments:

PART 10—NATIVE AMERICAN
GRAVES PROTECTION AND
REPATRIATION ACT REGULATIONS

1. The authority citation for part 10
continues to read as follows:

Authority: 25 U.S.C. 3001 et seq.

2.1n 810.1, revise the first sentence
of paragraph (b)(3) to read as follows:

810.1 Purpose and applicability.

* * * * *

(b) * X *

(3) Throughout these regulations are
decision points which determine their
applicability in particular
circumstances, e.g., a decision as to
whether a museum ““controls” human
remains and cultural objects within the
meaning of the regulations, or, a
decision as to whether an object is a
“human remain,” “funerary object,”
‘*sacred object,” or “‘object of cultural
patrimony”’ within the meaning of the
regulations.* * *

* * * * *

3.1n §10.2, revise paragraph (a)(5),
the last sentence of paragraph (d)
introductory text, the first sentence of
paragraph (d)(1), the third sentence of
paragrpah (d)(2) introductory text, and
the heading of paragrpah (f), to read as
follows:

§10.2 Definitions.
* * * * *

(a) * X *

(5) Person means an individual,
partnership, corporation, trust,
institution, association, or any other
private entity, or, any official, employee,
agent, department, or instrumentality of
the United States, or of any Indian tribe
or Native Hawaiian organization, or of
any State or political subdivision
thereof that discovers or discovered
human remains, funerary objects, sacred
objects or objects of cultural patrimony
on Federal or tribal lands after
November 16, 1990.

* * * * *

(d) * * * The term Native American
means of, or relating to, a tribe, people,
or culture indigenous to the United
States, including Alaska and Hawaii.

(1) Human remains means the
physical remains of the body of a person
of Native American ancestry.* * *

(2) * * * The term burial site means
any natural or prepared physical
location, whether originally below, on,
or above the surface of the earth, into
which, as part of the death rite or
ceremony of a culture, individual
human remains were deposited, and
includes rock cairns or pyres which do
not fall within the ordinary definition of
gravesite.* * *

* * * * *

(f) What types of lands do the
excavation and discovery provisions of
these regulations apply to?

* * * * *

4. In 810.4, revise the last sentence of

paragraph (d)(2) to read as follows:

8§10.4 Inadvertent discoveries.
* * * * *
(d) * X *

(2) * * * The disposition of all
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
must be carried out following § 10.6.

* * * * *

5. In §10.5, revise paragraph (e)(9)
and the first sentence of paragraph (f) to
read as follows:

§10.5 Consultation.
* * * * *
e * X *

(9) The planned disposition of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
following §10.6.

(f) Comprehensive agreements.
Whenever possible, Federal Agencies
should enter into comprehensive
agreements with Indian tribes or Native
Hawaiian organizations that are
affiliated with human remains, funerary
objects, sacred objects, or objects of
cultural patrimony and have claimed, or
are likely to claim, those human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
excavated intentionally or discovered
inadvertently on Federal lands.* * *

* * * * *

§10.6 [Amended]

6. Amend §10.6 as follows:

a. In paragraph (a) introductory text,
in the first sentence, remove the word
“on” before the words “‘Federal or tribal
lands” and add, in its place, the word
“in”; and

b. In paragraphs (a)(2)(i), (a)(2)(iii)
introductory text, and (a)(2)(iii)(A), add
“excavated intentionally or” before
“discovered inadvertently”.

7. 1n §10.8, redesignate paragraphs
(d)(D)(A), (d)(1)(B), and (d)(1)(C) as
paragraphs (d)(1)(i), (d)(1)(ii), and
(d)(1)(iii); and revise the last sentence of
paragraph (d)(3) and paragraph
(d)(4)(iii) to read as follows:

§10.8 Summaries.
* * * * *
d * * *

(3)* * * Access to this information
may be requested at any time and must
be provided in a reasonable manner to
be agreed upon by all parties. The
Review committee also must be
provided access to such materials.

(4) * X *

(iii) Kinds of cultural items that the
Indian tribe or Native Hawaiian
organization considers to be funerary
objects, sacred objects, or objects of

cultural patrimony.
* * * * *

§10.9 [Amended]

8. Amend §10.9 as follows:

a. In paragraph (b)(4)(iii), remove the
word “cultural’ after “Kinds of”’; and
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b. In paragraph (e)(1) add the words
“‘and associated funerary objects’ after
“inventory of culturally affiliated
human remains” and before *, including
all information”.

9. In §10.10, revise paragraphs
(@)(1)(i), (2)(3) and (b)(1)(i) as follows:

§10.10 Repatriation.

a***
1***

(i) The object meets the definitions
established in §10.2 (d)(2)(ii), (d)(3), or
(d)(4); and
* * * * *

(3) Notification. Repatriation must
take place within ninety (90) days of
receipt of a written request for
repatriation that satisfies the
requirements of paragraph (a)(1) of this
section from a lineal descendent or
culturally affiliated Indian tribe or
Native Hawaiian organization, provided
that the repatriation may not occur until
at least thirty (30) days after publication
of the notice of intent to repatriate in the
Federal Register as described in §10.8.

b * X *

(1) * * *

(i) The human remains or associated
funerary object meets the definitions
established in §10.2 (d)(1) or (d)(2)(i);
and
* * * * *

§10.15 [Amended]

10. Amend §10.15 as follows:

a. In the section heading, remove
“Repatriation limitations’ and add, in
its place, “Limitations’; and

b. In paragraph (a)(1), remove the
word “transfer’” and add, in its place,
“disposition’’; and c. In paragraph (a)(2),
remove the words ‘‘having custody”’,
“has custody’” and ‘“in the custody’” and
add, in their place, “in possession”, “is
in custody” and “in the possession”,
respectively.

Dated: July 18, 1997.

Donald J. Barry,

Deputy Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 97— 20319 Filed 7-31-97; 8:45 am]

BILLING CODE 4310-70-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 54 and 69
[CC Docket No. 96-45; 97-21; FCC 97-253]

Changes to the Board of Directors of
the National Exchange Carrier
Association, Inc. and Federal-State
Board on Universal Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Report and Order
released July 18, 1997, promulgates
rules directing the National Exchange
Carrier Association, Inc. (NECA) to
create an independently functioning
not-for-profit subsidiary through which
it will administer temporarily certain
portions of the federal universal service
support mechanisms. We also direct
that NECA create an unaffiliated, not-
for-profit corporation to manage the
application and other processes relating
to administering the schools and
libraries program. We further direct that
NECA create another unaffiliated, not-
for-profit corporation to manage
specified portions of the rural health
care program. To ensure continuity in,
and efficient administration of, the
schools and libraries and rural health
care programs, we also conclude that
these corporations should continue to
perform their designated functions even
after the date on which the permanent
administrator is appointed. We also
direct NECA'’s independent subsidiary
to create a special committee of that
subsidiary’s Board of Directors with the
power and authority to make binding
decisions on designated issues relating
to the universal service support
mechanisms for high cost areas and low-
income consumers. Finally, in this
Order we establish requirements by
which the temporary and permanent
administrators will calculate, and the
Commission will approve, the quarterly
universal service contribution factors.

EFFECTIVE DATES: August 1, 1997 except
for 8§54.709, 54.711, 54.713, and
69.614(c) which are effective September
2,1997.

FOR FURTHER INFORMATION CONTACT:
Valerie Yates, Legal Counsel, Common
Carrier Bureau, (202) 418-1500, or
Sheryl Todd, Common Carrier Bureau,
(202) 418-7400.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order adopted July 17, 1997, and
released July 18, 1997. The full text of
the Report and Order is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M St., NW,
Washington, DC. Pursuant to the
Telecommunications Act of 1996, the
Commission released a Notice of
Proposed Rulemaking and Order
Establishing a Joint Board, Federal-State
Board on Universal Service, CC Docket
96-45, on March 8, 1996 (61 FR 10499
(March 14, 1996)), a Recommended
Decision on November 8, 1996 (61 FR
63778 (December 2, 1996)), a Public
Notice on November 18, 1996 (61 FR

63778 (December 2, 1996)) seeking
comment on rules to implement
sections 254 and 214(e) of the Act
relating to universal service, and a
Notice of Proposed Rulemaking, CC
Docket 97-21, on January 10, 1997 (62
FR 2636 (January 17, 1997)). As required
by the Regulatory Flexibility Act (RFA),
the Report and Order contains a Final
Regulatory Flexibility Analysis.
Pursuant to section 604 of the RFA, the
Commission performed a
comprehensive analysis of the Report
and Order with regard to small entities
and small incumbent local exchange
carriers.

Summary of Report and Order:

A. Appointment of NECA as Temporary
Administrator

1. Appointment of NECA as
Temporary Administrator. In the
Universal Service Order, we adopted the
Joint Board’s recommendation to
appoint NECA the temporary
administrator of the universal service
support mechanisms, subject to the
condition that NECA make certain
changes to its governance that would
make it more representative of non-ILEC
interests.

2. Adoption of the January 10th
Proposal. We conclude that, as modified
below, NECA'’s January 10th proposal to
establish a subsidiary with a separate
board of directors will satisfy the
condition established in the Universal
Service Order that NECA must comply
with the Joint Board’s directive to
provide “‘significant, meaningful
representation’ for non-ILEC interests
in the temporary administration of the
new universal service support
mechanisms. We direct NECA to
establish USAC in such a way that
USAC will be permitted to advocate
positions before the Commission and its
staff only on administrative matters
relating to the universal service support
mechanisms. We further conclude that,
until January 1, 1998, NECA will
continue to administer the current
universal service, Lifeline Assistance,
and LTS programs. USAC shall prepare
for and administer the revised low-
income and high cost programs. We
therefore direct NECA to establish
USAC, in accordance with the January
10 proposal as modified by the specific
requirements of this Order, to
administer temporarily the universal
service support mechanisms for high
cost areas and low-income consumers,
as well as to perform certain designated
functions pertaining to the universal
service support mechanisms for schools
and libraries and rural health care
providers. We direct that USAC be
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incorporated under the laws of
Delaware, as an independent, not-for-
profit subsidiary corporation of NECA.
We further direct NECA to submit to the
Commission for approval proposed
articles of incorporation, bylaws, and
any documents necessary to incorporate
USAC, within 14 calendar days of
release of this Order, in order to ensure
prior to USAC'’s incorporation that all
requirements of this Order have been
satisfied. The Commission will approve
or modify the proposed documents in a
Public Notice.

B. USAC Board of Directors

3. Size and Composition of USAC
Board. We direct NECA to establish the
USAC Board with 17 directors that will
represent a cross-section of industry and
beneficiary interests. The USAC Board
shall be comprised of: Three directors
representing ILECs; two directors
representing 1XCs; one director
representing commercial mobile radio
service (CMRS) providers, which
includes cellular, Personal
Communications Services (PCS), paging,
and Specialized Mobile Radio (SMR)
companies; one director representing
CLECs; one director representing cable
operators; one director representing
information service providers; three
directors representing eligible schools;
one director representing eligible
libraries; one director representing
eligible rural health care providers; one
director representing low-income
consumers; one director representing
state telecommunications regulators;
and one director representing state
consumer advocates. The group of three
ILEC directors will consist of one
director representing the BOCs and
GTE, one director representing other
ILECs having annual operating revenues
in excess of $40 million, and one
director representing small ILECs
having annual operating revenues of $40
million or less to ensure fair
representation of the diversity of ILEC
interests. We conclude that any
individual, including a current member
of NECA'’s Board of Directors, who is
nominated and appointed in accordance
with the procedures set forth below,
should be entitled to serve on the USAC
Board. Of the two IXC directors, one
director will represent 1XCs with more
than $3 billion in annual operating
revenues, and one director will
represent 1XCs with annual operating
revenues of $3 billion or less.

4. Selection and Appointment of
USAC Board Members. Members of the
industry or non-industry groups that
will be represented on the Board are
directed to submit their nominees
selected by consensus for USAC

directors to the Chairman of the Federal
Communications Commission within 14
calendar days of the publication of this
Order in the Federal Register. A copy of
nominations also should be filed with
the Secretary of the Commission. In
order for us to be able to confirm the
identity and credentials of the board
member nominees, each nomination
should be accompanied by professional
and biographical information, such as
the nominee’s resume or professional
biography. Only members of the
industry or non-industry groups that a
Board member will represent may
submit a nomination for that position
(e.g., only CMRS providers may submit
nominations for the CMRS position on
the Board and only IXCs with more than
$3 billion in annual operating revenues
may submit nominations for the IXC
Board member who will represent 1XCs
of that size). In order to minimize
controversy surrounding the selection
and appointment of Board members and
to expedite the appointment process, we
strongly urge members of the industry
and other groups represented on the
Board (e.g., IXCs, CMRS providers,
schools) to nominate, by consensus, a
candidate for each position on the Board
who possesses substantial experience
in, and knowledge of,
telecommunications issues.

5. The Chairman of the Federal
Communications Commission will
review the nominations submitted to the
Commission by industry and non-
industry groups and select the members
of the USAC Board of Directors. If a
group fails to reach consensus on a
candidate to serve on the USAC Board
and instead submits the names of more
than one nominee for a single Board
member position, the Chairman of the
Federal Communications Commission
will select an individual or individuals
who will serve on the USAC Board.
Similarly, if an industry or beneficiary
group fails to submit even a single
nomination for a USAC Board member
position, the Chairman of the Federal
Communications Commission will
select an individual from the
appropriate industry or non-industry
group to serve on the USAC Board for
the duration of the board member’s
term.

6. We direct that, within 14 calendar
days of the Chairman’s selection of
USAC Board members, all USAC Board
members be appointed to the USAC
Board, and the USAC Board hold its
first meeting. Members of the USAC
Board will be appointed for two-year
terms. Board members may be re-
appointed for subsequent terms
pursuant to the initial nomination and
appointment process described above.

In the event that a Board member
vacates his or her seat prior to the
completion of his or her term, USAC
will notify the Chief, Common Carrier
Bureau (Bureau) of such vacancy and a
successor will be chosen pursuant to the
initial nomination and appointment
process described above.

C. Functions of USAC

7. In General. In connection with the
temporary administration of the
universal service support mechanisms
for schools and libraries and rural
health care providers, USAC will be
directly responsible for billing
contributors, collecting contributions to
the universal service support
mechanisms, and disbursing universal
service support funds. USAC also will
be responsible for administering the
universal service support mechanisms
for high cost areas and low-income
consumers. In addition, as discussed
below, the High Cost and Low Income
Committee of the USAC Board will be
responsible for implementing and
overseeing designated aspects of the
support mechanisms for high cost areas
and low-income consumers. USAC,
including members of the High Cost and
Low Income Committee, will be directly
accountable to the Commission for the
performance of their respective
responsiblities. Thus, the Commission
may take appropriate action including,
for example, directing the removal of
one or more directors or recommending
the performance of an audit by an
independent auditor, if the Commission
finds that USAC or the High Cost and
Low Income Committee is not
performing its functions in accordance
with Commission rules or if it is
determined that USAC’s administrative
expenses are unreasonable.

8. Billing and Collection. The billing
and collection process, for which USAC
will be solely responsible, involves
several steps: (1) Collection of
information regarding contributing
entities’ end-user telecommunications
revenues; (2) calculation of quarterly
universal service contribution factors;
(3) calculation of individual entities’
contributions; (4) billing of contributors;
and (5) receipt of universal service
contributions. USAC will perform these
functions for all of the universal service
support programs (i.e., high cost, low-
income, schools and libraries, and rural
health care providers).

9. For purposes of collecting
information regarding contributing
entities’ end-user telecommunications
revenues, USAC will distribute, receive,
and process the Universal Service
Worksheet (Worksheet), which directs
each contributing carrier or entity to
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provide identification information and
information regarding end-user
telecommunications revenues on a
semi-annual basis. Following receipt of
the Worksheets, USAC will calculate the
total of all of contributing entities’
interstate, intrastate, and international
end-user telecommunications revenues.
This sum will represent the total
universal service contribution base and
will be used to calculate the quarterly
contribution factors.

10. Consistent with our
determinations in the Universal Service
Order, we conclude that during each
funding year, there will be four
quarterly sets of universal service
contribution factors. Universal service
contribution factors shall be based on
the ratio of quarterly projected costs of
the support mechanisms, including
administrative expenses, to the
applicable revenue base. USAC will
adjust the contribution factors for each
quarter based on quarterly demand for
services and administrative costs,
subject to any funding caps established
in the Universal Service Order.

11. Based on historic demand, the
High Cost and Low Income Committee
will determine quarterly projected
demand for support for the high cost
and low-income programs and submit
those projections, as well as the
underlying data used to calculate the
projections, to the Commission for
review at least 60 days before the start
of each quarter. Once these figures are
approved by the Commission, USAC
shall use these projections to calculate
the interstate and international end-user
telecommunications revenues
contribution factor. Similarly, the
Schools and Libraries and Rural Health
Care Corporations shall submit all
quarterly projections of demand for
their respective programs, including the
underlying data used to calculate the
projections, to the Commission for
review at least 60 days before the start
of each quarter. Once these figures are
approved by the Commission, USAC
shall use these projections to calculate
the quarterly interstate, intrastate, and
international end-user
telecommunications revenues
contribution factor.

12. At least 60 days before the start of
each quarter, USAC also will project its
administrative costs and submit those
projected costs to the Commission for
review for reasonableness. USAC shall
not allocate all of its administrative
costs to the high cost and low-income
programs’ quarterly cost projections.
USAC’s costs that can be directly
attributed to the schools and libraries or
rural health care programs should be
identified so that they can be included

in the projected administrative expenses
of the relevant programs. USAC'’s joint
and common costs associated with
billing and collection of contributions or
disbursement of funds also should be
identified. One-fourth of USAC'’s joint
and common costs should be included
in the projected administrative expenses
of the high cost, low-income, schools
and libraries, and rural health care
programs, respectively. Once these
figures are approved by the
Commission, USAC shall use the
projections of its costs to administer the
high cost and low-income programs
along with the approved High Cost and
Low Income Committee’s projections of
demand to calculate the interstate and
international end-user
telecommunications revenues
contribution factor. Similarly, at least 60
days before the start of each quarter, the
Schools and Libraries and Rural Health
Care Corporations will project their
quarterly administrative costs for the
respective Corporations and submit
those projected costs to the Commission
for review. Once these figures are
approved by the Commission, USAC
shall use these projections, USAC’s
projected administrative costs allocated
to the schools and libraries and to rural
health care programs, and the
Corporations’ approved projections of
demand to calculate the quarterly
interstate, intrastate, and international
end-user telecommunications revenues
contribution factor for the schools and
libraries and rural health care support
programs. In addition to the actual
projections of administrative expenses,
USAC and the Corporations must
submit to the Commission and the
Common Carrier Bureau the underlying
data used to calculate their projections.
By receiving USAC’s and the
Corporations’ projections of
administrative expenses and the data
supporting those projections, the
Commission will be able to determine
whether USAC’s and the Corporations’
administrative expenses are reasonable
and take appropriate action if it is
determined that their projected
expenses are unreasonable. In addition,
USAC will submit the latest total
revenue base information that it has
collected from the Worksheets to the
Commission at least 60 days before the
start of each quarter.

13. USAC must obtain Commission
approval of all projections of demand
and administrative expenses before
using them to calculate the contribution
factors and before applying the factors
to calculate individual contributions.
The quarterly projections of demand
and administrative expenses, total

revenue base information submitted by
USAC, the Committee, and the
Corporations, and the proposed
quarterly contribution factors will be
announced by the Commission in a
Public Notice and will be made
available on the Commission’s website.
If the Commission takes no action
within 14 days of the date of the Public
Notice announcing the projections of
demand and administrative expenses
and the contribution factors, then the
projections and contribution factors will
be deemed approved by the
Commission. The Commission reserves
the right to set projections of demand or
administrative expenses at amounts that
the Commission determines will serve
the public interest at any time within
the 14-day period following release of
the Commission’s Public Notice.

14. After the Commission approves
the projections of demand by the
Schools and Libraries and Rural Health
Care Corporations and the High Cost
and Low Income Committee and the
projected administrative expenses of the
Schools and Libraries and Rural Health
Care Corporations and USAC, USAC
will calculate and apply the quarterly
contribution factors to determine each
entity’s contribution and bill and collect
contributions from contributors. To
calculate an individual entity’s
quarterly contribution, USAC will
multiply the entity’s universal service
contribution base (i.e., its interstate,
intrastate, and international end-user
telecommunications revenues or its
interstate and international end-user
telecommunications revenues) by the
relevant universal service contribution
factor. USAC then will bill each
contributor for the amount of its
contribution. Contributors must remit
all contributions to USAC by the
contribution due date. USAC will file
with the Commission and the Bureau
periodic reports regarding the status of
contributors’ payments and failure to
make payments.

15. If, in any quarter, contributions
exceed universal service support
payments and administrative costs,
contributions for the following quarter
will be reduced by an amount that takes
into account the unused funds from the
previous quarter. Similar to our rules
governing NECA’s administration of the
TRS fund, if contributions in one
quarter are inadequate to meet demand,
USAC may request authority from the
Commission to borrow funds
commercially subject to any spending or
collection caps, with such debt secured
by future universal service
contributions. In such event,
contributions for subsequent quarters
will be increased by an amount to cover
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the added costs associated with
borrowing funds.

16. Disbursements. In disbursing
universal service support in connection
with the support mechanisms for high
cost areas and low-income consumers,
USAC will review and process data
submitted by service providers and
disburse payments to eligible service
providers, as directed by the High Cost
and Low Income Committee. In
disbursing universal service support in
connection with the support
mechanisms for schools, libraries, and
rural health care providers, USAC will
be directed by the Schools and Libraries
and Rural Health Care Corporations to
disburse payments to service providers.
Eligible schools, libraries, and rural
health care providers will be instructed
to provide to USAC and the Schools and
Libraries Corporation or Rural Health
Care Corporation copies of a form
designating the services provided to the
school, library or health care provider
and the support amount due to the
service provider. We direct the Schools
and Libraries and Rural Health Care
Corporations to authorize USAC to
disburse the appropriate payment
amounts as quickly as possible, but no
later than 20 days following receipt of
the forms. We direct USAC to distribute
universal service support to eligible
service providers as quickly as possible,
but no later than 20 days following
receipt by USAC of the Corporations’
authorization to disburse funds under
the schools, libraries and rural health
care programs.

D. Creation and Functions of High Cost
and Low Income Committee

17. Consistent with Delaware law, we
direct the USAC Board to adopt bylaws
providing for the creation of a special
committee of its Board to be designated
the High Cost and Low Income
Committee, which will have the power
and authority to bind the USAC Board
on issues relating specifically to the
universal service support mechanisms
for high cost areas and low-income
consumers.

18. The Committee will consist of 10
USAC Board members, including seven
service provider representatives (i.e., the
three representatives of ILECs, two
representatives of 1XCs, one
representative of CMRS providers, and
one representative of CLECs) and the
low-income, state consumer advocate,
and state telecommunications regulator
representatives described above.

19. The High Cost and Low Income
Committee will have the power and
authority to make binding decisions on
issues related to the administration of
the high cost and low-income support

mechanisms, as specifically delineated
in USAC'’s bylaws, except on issues
related to USAC’s billing, collection,
and disbursement functions discussed
above. For example, the Committee will
have binding authority to make
decisions related to how USAC projects
demand for the high cost and low-
income programs, any forms needed for
the programs, and processing of such
forms. The Committee also will have
binding authority to set the amounts of
high cost and low-income support that
USAC will disburse to eligible
telecommunications carriers.

20. Based on the authority granted to
the administrator under Commission
universal service rules to audit
contributors and carriers that report data
to the administrator, we conclude that
the Committee should have the
authority to recommend the
performance of such audits of
telecommunications carriers receiving
universal service support, when its
members find it necessary to do so. We
note that the Commission
independently may direct the
performance of audits of
telecommunications carriers receiving
high cost or low-income universal
service support. In the event that a
majority of the members of the
Committee is unable to reach a decision,
the Chairman of the Committee is
authorized to cast an additional vote to
resolve the deadlock.

E. Creation of Schools and Libraries and
Rural Health Care Corporations

21. As noted above, we reconsider, on
our own motion, our decision to require
the administrator to select a
subcontractor to manage the application
process for eligible schools and libraries
and instead direct NECA to incorporate
two not-for-profit, unaffiliated
corporations that will be responsible for
administering the schools and libraries
and rural health care programs, except
with regard to those matters directly
related to billing, collection, and
disbursement of funds. Accordingly, as
soon as possible following release of
this Order, NECA shall incorporate the
Corporations as unaffiliated, not-for-
profit corporations under the laws of
Delaware. The Corporations shall be
designated the Schools and Libraries
Corporation and Rural Health Care
Corporation. NECA initially shall
establish the Schools and Libraries and
Rural Health Care Corporations and
then take such steps as are necessary
and appropriate under Delaware and
federal law to make the Corporations
independent of, and unaffiliated with,
NECA and USAC. We direct NECA to
submit to the Commission for approval

the proposed articles of incorporation,
bylaws, and any documents necessary to
incorporate the Corporations, by July 31,
1997, in order to permit us to determine
prior to NECA'’s establishing the
Corporations whether the requirements
of this Order have been satisfied.

22. To ensure continuity in, and
efficient administration of, the schools
and libraries and rural health care
programs, we conclude that the
Corporations should continue to
perform their designated functions even
after the date on which the permanent
administrator is appointed. In making
this determination, we reconsider the
scope of the functions that will be
performed by the temporary
administrator and by the permanent
administrator, which will be selected
pursuant to the FACA. Specifically, we
provide that both USAC and,
subsequently, the permanent
administrator will share responsibility
with the Corporations for administering
the schools and libraries and rural
health care programs as detailed in
section G herein. As reflected in those
sections, we assign to the Corporations
responsibility for administering
significant portions of the schools and
libraries and rural health care programs,
respectively, and assign to both USAC
and the permanent administrator
responsibility for collection and
disbursement functions associated with
the schools and libraries and rural
health care programs.

23. To the extent that we are
modifying the scope of the functions to
be performed by the temporary and
permanent administrators in connection
with the administration of the schools
and libraries and rural health care
programs in a manner that differs from
the scope defined in our Universal
Service Order, we also modify our
charge to the federal advisory committee
that will be recommending to the
Commission a permanent administrator.
Its task will now be to identify and
recommend as permanent administrator
the candidate that is best suited to
perform the functions that we have set
out in section C above. As a condition
of the appointment of a permanent
administrator, we also require that the
entity selected as the permanent
administrator take whatever steps as are
necessary or ordered by the Commission
to maintain the relationship and
division of responsibilities with the
Corporations as described in this Order.

F. Boards of Directors of Schools and
Libraries and Rural Health Care
Corporations

24. The Board of Directors of the
Schools and Libraries Corporation will
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consist of seven members, including
three schools representatives, one
libraries representative, one service
provider representative, one
independent director, and the CEO of
the corporation. The three directors
representing schools and one director
representing libraries will be the same
directors as those representing schools
and libraries on the USAC Board. The
Chairman of the Federal
Communications Commission will
select, simultaneously with selection of
the USAC Board members, an
individual not affiliated with schools,
libraries, or service providers to serve as
an independent director of the Schools
and Libraries Corporation Board. An
individual not affiliated with schools,
libraries, or service providers is one
who, for example, does not have a direct
financial interest in schools, libraries, or
service providers and/or who is not
employed by one of these entities. The
USAC Board will select the service
provider representative who will serve
on the Schools and Libraries
Corporation Board from among the
service provider representatives on the
USAC Board within seven calendar days
of the USAC Board’s first meeting. Once
the service provider representative has
been appointed to the Schools and
Libraries Corporation Board, those six
Board members (including the
independent director and the schools
and libraries representatives) will
submit a CEO candidate to the
Chairman for approval. The chosen CEO
also will serve on the Board of the
Schools and Libraries Corporation. We
note that, unlike the other directors on
the Schools and Libraries Corporation’s
Board, the independent director and
CEO will not serve on the USAC Board.

25. The Board of Directors of the
Rural Health Care Corporation will
consist of five members, including two
rural health care representatives, one
service provider representative, one
independent director, and a CEO. One
of the rural health care provider
representatives also will be the director
representing rural health care providers
on the USAC Board. In a forthcoming
public notice soliciting nominations for
the USAC Board of Directors, interested
parties also will be instructed to
nominate a second rural health care
provider representative to serve only on
the Board of Directors of the Rural
Health Care Corporation. The Chairman
of the Federal Communications
Commission will select the second
representative of rural health care
providers who will serve only on the
Board of the Rural Health Care
Corporation simultaneously with the

selection of the members of the USAC
Board. The Chairman of the Federal
Communications Commission also will
select, simultaneously with the
selection of the USAC Board members,
an individual not affiliated with rural
health care providers or service
providers to serve as an independent
director of the Rural Health Care
Corporation Board. An individual not
affiliated with rural health care
providers or service providers is one
who, for example, does not have a direct
financial interest in rural health care
providers or service providers and/or
who is not employed by one of these
entities. The USAC Board will select a
service provider representative to serve
on the Rural Health Care Corporation’s
Board from among the service provider
representatives on the USAC Board
within seven calendar days of the USAC
Board’s first meeting. Once the service
provider representative has been
appointed to the Rural Health Care
Corporation Board, the four Board
members (including the independent
director and the rural health care
provider representatives) will submit a
CEO candidate to the Chairman for
approval. The chosen CEO also will
serve on the Board of the Rural Health
Care Corporation. We note that the
independent director, CEO, and one
rural health care provider representative
will not serve on the USAC Board.

26. We conclude that, with the
exceptions discussed above, the
Corporations’ directors representing
schools, libraries, health care providers,
and telecommunications service
providers should be the same directors
as those on the USAC Board
representing schools, libraries, rural
health care providers, and
telecommunications service providers.
Therefore, the four USAC Board
members representing schools and
libraries and the one USAC Board
member representing rural health care
providers will be appointed to the
Boards of Directors of the Schools and
Libraries and Rural Health Care
Corporation, respectively,
contemporaneously with their
appointment to the USAC Board.

27. Like the members of the USAC
Board, all of the Corporations’ Board
members shall be appointed for two-
year terms. Board members may be
reappointed for subsequent terms
pursuant to the appointment process
used initially to select the Corporations’
Board members, as discussed above. In
the event that a Corporation’s Board
member vacates his or her seat prior to
the completion of his or her term, the
Corporations will notify the Bureau of
such vacancy and a successor will be

chosen pursuant to the process used
initially to select the Corporation’s
Board members. Removal of members of
the Corporations’ Board must be
consistent with Delaware law and may
only occur with the approval of the
Chairman of the Federal
Communications Commission.

G. Functions of Schools and Libraries
and Rural Health Care Corporations

28. The Schools and Libraries and
Rural Health Care Corporations will
perform all functions relating to
administering the support mechanisms
for eligible schools and libraries and
rural health care providers, except those
directly related to billing and collecting
contributions and disbursing support, as
discussed above. In administering the
support mechanisms for eligible schools
and libraries and rural health care
providers, the Corporations must
comply with all Commission rules. The
Corporations’ functions will include,
but will not be limited to: (1)
administering the application process
for eligible schools, libraries, and rural
health care providers, including the
dissemination, processing, and review
of applications for service from schools,
libraries, and rural health care
providers; (2) creating and maintaining
a website on which applications for
services will be posted on behalf of
schools, libraries, and rural health care
providers seeking to attract the
competitive bids of service providers;
(3) performing outreach and public
education functions, by, for example,
communicating with interested parties
about the availability of, and
requirements for receiving, universal
service support for schools, libraries,
and rural health care providers; (4)
reviewing bills for services that are
submitted by schools, libraries, and
rural health care providers on which
service providers designate the amount
of universal service support they should
receive for services rendered and on
which schools, libraries, and rural
health care providers confirm that they
have received such services; (5)
submitting all quarterly projections of
demand and their own administrative
expenses to the Commission; (6)
informing USAC, based on the
information contained in the bills for
services provided, of the amount of
universal service support to be
disbursed to service providers; (7)
authorizing the performance of audits of
schools and libraries and rural health
care provider beneficiaries of universal
service support; (8) and any other
function relating to the administration
of the schools and libraries and rural
health care programs that is not
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specifically assigned to USAC. With
regard to authorizing the performance of
audits of schools and libraries, we
clarify our decision in the Universal
Service Order that the Commission, in
consultation with the Department of
Education, should engage and direct an
independent auditor to conduct audits
of schools and libraries. Because it will
assume many of the functions related to
the administration of schools and
libraries program and will work closely
with eligible schools and libraries, we
conclude that the Schools and Libraries
Corporation, rather than the
Commission in consulation with
Department of Education, is better
suited to determine when the
performance of audits of schools and
libraries should occur. For this reason,
we conclude that the Schools and
Libraries Corporation, rather than the
Department of Education, should be
authorized, in consultation with us, to
engage and direct the individual audit
of schools and libraries.

29. Furthermore, we clarify our
provision in the Universal Service Order
that the administrator should project
school, library, and rural health care
provider demand for funds for the
purpose of calculating the universal
service contribution factors, and
monitor such demand for the purpose of
determining when, in the case of the
schools and libraries program, the $2
billion trigger has been reached, and
when, in the case of the rural health
care program, the $400 million annual
cap has been reached. We specify that
the Corporations, rather than USAC or
the permanent administrator, will
monitor demand for the purpose of
determining when the $2 billion trigger
has been reached in the case of the
schools and libraries program and when
the $400 million cap has been reached
in the case of the rural health care
providers program. Once the $2 billion
trigger has been reached, the Schools
and Libraries Corporation will be
responsible for implementing the rules
of priority under which it will
determine, consistent with our
Universal Service rules, the procedures
by which the remaining funds will be
disbursed under the schools and
libraries program. In addition, we clarify
that the Schools and Libraries and Rural
Health Care Corporations’
administrative expenses shall be
applied to their respective programs’
annual funding caps.

30. We also conclude that the Schools
and Libraries Corporation may review
and certify schools’ and libraries’
technology plans when a state agency
has indicated that it will be unable to
review such plans within a reasonable

time. We anticipate that consistent with
the Universal Service Order, the
Department of Education and the
Institute for Museum and Library
Services will recommend to the
Commission alternative review
measures. Upon receipt of such
recommendations, the Commission will
determine whether to adopt alternative
review measures. Furthermore, we
clarify our statement in the Universal
Service Order that the administrator
should classify schools and libraries as
urban or rural and use the discount
matrix adopted in the Universal Service
Order to set the discount rate that will
be applied to eligible interstate services
purchased by schools and libraries.

H. Implementation Issues

31. Creation and Scope of Authority
of USAC. As noted above, we direct
NECA to establish USAC as a separate
subsidiary. This separate subsidiary will
have separate directors, pursuant to the
requirements set forth above, and will
maintain separate books of account from
those of NECA'’s other operations. We
direct that the appointment of NECA as
the temporary administrator will
become effective coincident with
NECA’s incorporation of the USAC
subsidiary and the Corporations. We
direct USAC to develop the necessary
database systems, hire and train
personnel, and discuss with
contributors the assessment of universal
service support requirements. We
emphasize that, in its role as the
temporary administrator, USAC may
engage only in activities directly related
to administration of the universal
service support mechanisms. We further
find that USAC Board and High Cost
and Low Income Committee meetings
shall be open to the public and shall be
held in Washington, DC., because this
city is easily accessible and also may be
particularly convenient for the many
interested parties that have offices or
representatives in the Washington, DC.
area. We also conclude that USAC
Board members shall be entitled to
receive reimbursement for expenses
directly incurred as a result of their
participation on the USAC Board.

32. Creation and Scope of Authority
of Schools and Libraries and Rural
Health Care Corporations. We direct
NECA to incorporate the Schools and
Libraries and Rural Health Care
Corporations and to take such steps as
are necessary to ensure that the
Corporations are unaffiliated with either
NECA or USAC once the Corporations
begin to perform their universal service
functions. We assign to the Schools and
Libraries Corporation and the Rural
Health Care Corporation the authority to

perform the functions designated in
section G. above. We anticipate that the
Corporations may need to engage in
transactions with either NECA or USAC
to enable them to begin operations as
quickly as possible. Such transactions
may include contracts for services of
NECA and/or USAC employees, loans
for the administration of the universal
service support mechanisms, and
transfers of assets. Start-up funds for the
Corporations may not come from the
TRS Fund or from TRS administrative
accounts. We expect, however, that the
Corporations will hire individuals other
than NECA or USAC employees to
perform functions unrelated to USAC’s
functions as described in section IV.H.,
such as reviewing schools’ and libraries’
technology plans. We also anticipate
that the Corporations may seek to
borrow start-up funds directly from
commercial lenders.

33. We emphasize that, in
administering the schools and libraries
and rural heath care programs, the
Corporations may engage only in
activities directly related to
administration of the program for which
each was created. We further find that
the Corporations’ Board meetings shall
be open to the public and shall be held
in Washington, DC, because this city is
easily accessible and also may be
particularly convenient for the many
interested parties that have offices or
representatives in the Washington, DC
area. We also conclude that the
Corporations’ Board members shall be
entitled to receive reimbursement for
expenses directly incurred as a result of
their participation on that Corporation’s
Board.

34. Intercorporate Transactions. As
noted above, we anticipate that USAC
and the Corporations may engage in
transactions with NECA. We expect that
NECA, USAC, and the Corporations will
engage in such transactions whenever
doing so would minimize expenses. We
direct NECA and USAC to provide such
services, including loaning start-up
funds, upon the request of the
Corporations on reasonable terms. As
with the Corporations’ start-up funds,
mentioned above, start-up funds for
USAC may not come from the TRS fund
or from TRS administrative expense
accounts. All transactions that occur
between NECA and USAC must be
conducted on an arm’s length basis. For
transactions between NECA and USAC,
NECA will be subject to the
Commission’s affiliate transaction rules.
We also direct NECA to revise its cost
allocation manual (CAM) to reflect the
formation of USAC.

35. Accounting and Auditing
Requirements. Concerns about fraud,
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waste, and abuse occurring in universal
service support programs lead us to
impose specific accounting and auditing
requirements for USAC and the Schools
and Libraries and Rural Health Care
Corporations. Thus, USAC will
maintain books of account in
accordance with generally accepted
accounting principles (GAAP) that are
separate from NECA'’s books of account.
Similarly, the Corporations will
maintain books of account in
accordance with GAAP that are separate
from USAC’s books of account and
separate from each other. We direct that
an audit be performed of USAC’s and
the Corporations’ books on an annual
basis by an independent auditor. In our
Accounting Safeguards Order, 62 FR
2918 (January 21, 1997), we established
specific audit procedures applicable to
separate subsidiaries of the BOCs under
section 272(d) of the Act. Because we
conclude that oversight of the
administration of the universal service
support mechanisms is necessary to
ensure the integrity of the support
mechanisms, we apply to USAC and the
Corporations audit requirements similar
to those contained in §53.209 et seq. of
our rules. Before selecting the
independent auditor, USAC and the
Corporations shall submit to the staff of
the Bureau preliminary audit
requirements, including the proposed
scope of the audit and the extent of the
compliance and substantive testing. The
Bureau will review the preliminary
audit requirements to determine
whether they are adequate to meet the
audit objectives. The Bureau will make
any modifications that it deems
necessary to the audit requirements.
After the audit requirements have been
approved by the Bureau, USAC and the
Corporations each shall engage an
independent auditor to conduct an
agreed-upon procedures audit following
the procedures determined by the
Bureau. In making its selection, neither
USAC nor the Corporations shall engage
an independent auditor that has been
involved in designing the accounting or
reporting systems under review in the
audit. In addition, USAC and the
Corporations each shall require the
independent auditor selected to develop
a detailed audit program based on the
final audit requirements and submit
such audit program to the Bureau staff,
which will determine whether any
modifications are necessary for
purposes of incorporating the proposed
audit program into the final audit
program.

36. Because the audit program is an
agreed-upon procedures audit that will
be conducted to assure that USAC’s and

the Corporations’ administration of the
support mechanisms serves the public
interest, USAC and the Corporations
each shall require the independent
auditor it selects to inform the Bureau,
during the course of an audit, of any
revisions the auditor makes to the final
audit program or scope of the audit.
USAC shall require the independent
auditor to notify the Bureau of any
meetings with USAC or NECA in which
audit findings are discussed, so that the
Bureau can be kept apprised of audit
results and can ensure that the audit
program is conducted in accordance
with Commission rules. Similarly, the
Corporations shall require the
independent auditor to notify the
Bureau of any meetings with the
Corporations in which audit findings
are discussed. In addition, USAC and
the Corporations each shall require the
independent auditor selected to submit
to the Bureau any accounting or rule
interpretations that either USAC or the
Corporations find necessary to make to
complete the audit. By receiving the
above information, the Bureau will be
able to ensure that the auditor examines
areas the Bureau has determined require
review and that the Commission’s rules
are being followed.

37. USAC and the Corporations each
shall require the independent auditor
selected, within 60 days after the end of
the audit period, but prior to discussing
the audit findings with USAC, NECA, or
the Corporations, to submit a draft of the
audit report to the Bureau. We conclude
that submission of the audit report to
the Bureau in this time period will
permit an orderly release of the report
while also allowing the Bureau to assess
the validity of the report’s findings and
the adequacy of the work product. The
independent auditor may request
additional time to perform additional
audit work as recommended by the
Bureau staff. USAC and the
Corporations each shall require the
independent auditor selected to submit
the audit to USAC and the Corporations,
respectively, for their response to the
audit findings. Within 30 days after
receiving the audit report, USAC and
the Corporations each shall respond to
the audit findings and send a copy of
their response to the Bureau staff. USAC
and the Corporations also shall submit
to the Bureau staff any reply that the
independent auditor may provide
relating to USAC’s and the
Corporations’ response. In addition to
the annual audit, we direct that a close-
out audit of USAC’s and the
Corporations’ operations should be
performed within six months of the

permanent administrator’s beginning
operations.

38. Recovery of Administrative
Expenses. The permanent
administrator’s, USAC’s, Schools and
Libraries Corporation’s, and Rural
Health Care Corporation’s annual
administrative expenses, which may
include, but are not limited to, salaries,
equipment costs, costs associated with
borrowing funds, operating expenses,
directors’ reimbursement for expenses,
and costs associated with auditing
contributors or support recipients,
should be commensurate with the
administrative expenses of programs of
similar size. Once projections of the
next quarter’s administrative expenses
have been approved by the Commission,
USAC shall disburse funds to the
Schools and Libraries and Rural Health
Care Corporations for administrative
expenses for the next quarter. The
Corporations shall submit to the
Commission projected quarterly budgets
at least 60 days prior to the start of every
quarter. The Corporations’ first
projected budgets will include
administrative expenses, including any
interest, incurred prior to the first
budget filing deadline. USAC will
disburse payments to the Corporations
on a quarterly basis. Each of the
Corporations will receive such
payments from the permanent
administrator under the same terms as
payments will be received from USAC
pursuant to this Order.

39. Nondisclosure of Information. The
Commission will have full access to all
data received by the permanent
administrator, USAC, and the
Corporations. Requests for Commission
nondisclosure can be made under
§0.459 of the Commission’s rules at the
time that the subject data is submitted
to USAC or the Corporations. As
required by our rules, such requests for
nondisclosure must contain a statement
of the reasons for withholding the
materials from disclosure (e.g.,
competitive harm) and the facts
supporting that statement. In any event,
all decisions regarding disclosure of
company-specific information will be
made by the Commission. Therefore, we
will require the administrator, USAC,
and the Corporations to keep
confidential all data obtained from
universal service contributors, not to
use such data except for purposes of
administering the universal service
support mechanisms, and not to
disclose such data in company-specific
form unless directed to do so by the
Commission.

40. Universal Service Worksheet. The
Universal Service Worksheet, which
directs each contributing carrier or
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entity to provide, on a semi-annual
basis, identification information and
information regarding end-user
telecommunications revenues. After the
Worksheet has been approved by the
Office of Management and Budget
pursuant to the Paperwork Reduction
Act of 1995, copies of the Worksheet
may be obtained from USAC or the FCC
website. Carriers and contributing
entities are required to provide on the
Worksheet gross, end-user interstate,
intrastate, and international
telecommunications revenues
information. An officer of the
contributing carrier or entity must
certify to the truth and accuracy of the
Worksheet. The Worksheet will be
subject to verification by the
Commission, the permanent
administrator, or USAC at the discretion
of the Commission. Failure to file the
Worksheet or to submit required
contributions may subject the
contributor to the enforcement
provisions of the Act and any other
applicable law. The permanent
administrator or USAC will advise the
Commission of any enforcement issues
that arise and provide any suggested
response.

41. Bureau Authority to Modify
Reporting Requirements. Because it is
difficult to determine in advance
precisely the information that will be
needed to administer the new universal
service programs, the Bureau will have
delegated authority to waive, reduce, or
eliminate contributor reporting
requirements that may prove
unnecessary. The Bureau also will have
delegated authority to require any
additional contributor reporting
requirements necessary to the sound
and efficient administration of the
universal service programs.

42. Transition to Permanent
Administrator. We emphasize that our
appointment of NECA as the temporary
administrator of the universal service
support mechanisms subject to its
establishment of USAC and the
Corporations does not suggest that
NECA or USAC will be selected as the
permanent administrator, nor does it
suggest that NECA or USAC will receive
special consideration in the selection of
a permanent administrator. We
condition NECA’s appointment as
temporary administrator on NECA'’s and
USAC’s agreeing to the requirements of
this Order, including making available,
if NECA is not appointed permanent
administrator, any and all intellectual
property, including, but not limited to,
all records and information generated by
or resulting from its performance as
temporary administrator, to whomever
the Commission directs, free of charge.

Similarly, although the Corporations
will continue to have the same role in
administering the schools and libraries
and rural health care programs once a
permanent administrator has been
appointed as they will have with the
temporary administrator, we
nevertheless require the Corporations,
as a condition of their role in the
administration process, to make
available to whomever the Commission
may direct, free of charge, any and all
intellectual property, including, but not
limited to, all records and information
generated by or resulting from their role
in administering the universal service
support mechanisms if their
participation in administering the
schools and libraries and rural health
care programs should discontinue at any
time. NECA, USAC, and the
Corporations must specify any property
they propose to exclude from the
foregoing category of property based on
the existence of such property prior to
NECA'’s assumption of duties pursuant
to this Order. We note that a federal
advisory committee will be established
to recommend to the Commission a
permanent administrator of the
universal service support mechanisms.
Under the circumstances just described,
we also direct NECA, USAC, and the
Corporations to cooperate fully with the
permanent administrator’s efforts to
assume its duties.

Procedural Matters
I. Final Regulatory Flexibility Analyses

43. This Order achieves two main
goals. First, we amend our rules to
direct NECA to establish an
independently functioning subsidiary
(USAQC) so that, as required by the
Universal Service Order, non-ILEC
interests are represented in the
administration of the universal service
support mechanisms. We further direct
NECA to create two unaffiliated
corporations to administer specific
aspects of the universal service support
mechanisms for schools and libraries
and rural health care providers,
respectively. For purposes of the
Regulatory Flexibility Act (RFA), we
certify, pursuant to 5 U.S.C.605 that
these actions will not have a significant
impact on a substantial number of small
entities. Second, in this Order, we set
forth the procedures that the permanent
administrator and temporary
administrator will follow to determine
the amount of required universal service
contributions and to collect such
contributions from carriers and other
affected entities. For this part of the
Order, we have prepared a Final

Regulatory Flexibility Analysis (FRFA),
as required by 5 U.S.C. 603.

Certification

44. In the NECA NPRM, the
Commission tentatively certified that
the rules it proposed to adopt in this
proceeding would not have a significant
economic impact on a substantial
number of small entities because the
proposed rules did not pertain to small
entities. We did not receive any
comments concerning our proposed
certification. For the reasons stated
below, we certify that the rules directing
NECA to create USAC to administer
temporarily certain aspects of the
universal service support mechanisms
and directing NECA to establish two
unaffiliated corporations to administer
specific aspects of the schools and
libraries and rural health care programs,
will not have a significant economic
impact on a substantial number of small
entities. This certification conforms to
the RFA, as amended by the Small
Business Regulatory Fairness Act of
1996 (SBREFA).

45. The NECA NPRM certified that no
regulatory flexibility analysis was
required because the proposed rule
changes applied only to NECA, and
NECA is not a small organization within
the meaning of the RFA. NECA is a non-
profit, quasi-governmental association
created to administer the Commission’s
interstate access tariff and revenue
distributions processes and is not
dominant in its field. Furthermore, we
found that the amendments to our rules
proposed in the NECA NPRM did not
apply to other “small business
concerns” because they proposed to
modify the composition of NECA'’s
Board of Directors.

46. In the NECA NPRM, we
tentatively concluded that NECA'’s
governance structure needed to become
more representative of the industry as
whole in order for NECA to be
appointed the temporary administrator.
In the Universal Service Order, we
appointed NECA temporary
administrator on the condition that
NECA make changes in its governance
that would render it more representative
of non-ILEC interests. This Order adopts
rules directing NECA to create an
independently functioning subsidiary
(i.e.., USAC) to temporarily administer
certain aspects of the universal service
support mechanisms and directing
NECA to create two unaffiliated
corporations to administer certain
aspects of the schools and libraries and
rural health care programs. We have not
received any comments requesting that
we modify our initial certification that
this rule change will not have a
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significant economic impact on a
substantial number of small entities. We
therefore certify pursuant to section
605(b) of the RFA that the rules adopted
in this Order directing NECA to create
an independent subsidiary to administer
temporarily certain aspects of the
universal service support mechanisms
and directing NECA to create two
unaffiliated corporations to administer
certain aspects of the schools and
libraries and rural health care programs,
will not have a significant impact on a
substantial number of small entities.

Final Regulatory Flexibility Analysis

47. As required by section 603 of the
RFA, an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
254 NPRM. The Commission also
prepared an IRFA in conjunction with
the Recommended Decision, seeking
written public comment on the
proposals in the 254 NPRM and
Recommended Decision and included a
FRFA in the Universal Service Order. In
our NECA NPRM, we tentatively
certified that the rule amendments
under consideration would not have a
significant economic impact on a
substantial number of small entities. We
did not receive any comments
concerning the proposed certification.
The Commission’s FRFA in this Order
conforms to the RFA, as amended.

Need for and Objectives of This Order
and the Rules Adopted Herein.

48. The Commission is required by
sections 254(a)(2) and 410(c) of the Act,
as amended by the 1996 Act, to
promulgate these rules to implement
promptly the universal service
provisions of section 254. In the
Universal Service Order, we adopted
rules whose principal goal is to reform
our system of universal service support
mechanisms so that universal service is
preserved and advanced as markets
move toward competition. The rules
adopted in this Order clarify the
structure and responsibilities of the
temporary administrator and
unaffiliated corporations and describe
the steps these three entities must
undertake in administering the
universal service support mechanisms
adopted in the Commission’s Universal
Service Order.

Summary and Analysis of the
Significant Issues Raised by Public
Comments in Response to the IRFA.

49. No comments in response to the
IRFA in addition to those described in
the Universal Service Order were filed.

Description and Estimates of the
Number of Small Entities to Which the
Rules Adopted in This Report and Order
Will Apply.

50. In the FRFA to the Universal
Service Order, we described and
estimated the number of small entities
that would be affected by the new
universal service rules, including the
rule requiring telecommunications
carriers and other entities to contribute
to the universal service support
mechanisms. The rules adopted here,
which set forth the procedures by which
contributions will be made to the
universal service support mechanisms,
will apply to the same
telecommunications carriers and
entities affected by the universal service
rules. We therefore incorporate by
reference paragraphs 890-922 of the
Universal Service Order, which describe
and estimate the number of affected
telecommunications carriers and
entities.

Summary Analysis of the Projected
Reporting, Recordkeeping, and Other
Compliance Requirements and
Significant Alternatives and Steps
Taken to Minimize the Significant
Economic Impact on a Substantial
Number of Small Entities Consistent
with Stated Objectives

Summary of Projected Reporting,
Recordkeeping and Other Compliance
Requirements. 51. Section 254(d) states
“that all telecommunications carriers
that provide interstate
telecommunications services shall make
equitable and nondiscriminatory
contributions’ toward the preservation
and advancement of universal service.
The Universal Service Order FRFA
describes the obligation of
telecommunications carriers and other
providers of telecommunications
services to contribute to the universal
service support mechanisms and the
concomitant requirement that they
provide information regarding their end-
user telecommunications revenues. This
Order establishes the specific
procedures that telecommunications
carriers and other providers of
telecommunications services will follow
in providing such information to the
administrator and temporary
administrator. To compute carrier
contributions, contributors must submit
a semi-annual universal service
Worksheet. The Worksheet will require
all contributors to submit information
relating to revenues derived from end
users for telecommunications or
telecommunications services to the
administrator and temporary
administrator of the support

mechanisms. Contributors also will be
required to submit a quarterly payment
to the administrator or temporary
administrator of the support
mechanisms. Contributors that provide
services to schools, libraries, and rural
health care providers may be eligible to
receive a credit against their
contributions. Contributors seeking a
credit must submit to the administrator
or temporary administrator additional
information regarding the services
provided at less than their pre-discount
price to receive the credit.
Approximately 5,000
telecommunications carriers and
providers will be required to submit
revenue information and payments. We
sought to limit the information
requirements to the minimum necessary
for evaluating and processing the
application and to deter possible abuse
of process. These tasks may require
some legal and accounting skills.

Significant Alternatives and Steps
Taken to Minimize Significant
Economic Impact on a Substantial
Number of Small Entities Consistent
with Stated Obijectives. 52. Pursuant to
section 254(d), we concluded in the
Universal Service Order that carriers
with annual contributions of less than
$100 will be exempt from universal
service contribution and reporting
requirements. Nothing in this
proceeding leads us to alter our
conclusion in the FRFA of the Universal
Service Order that the de minimis
exception in section 254(d) may not
properly be interpreted to except, on the
basis of their size, small carriers and
other telecommunications providers
from the obligation to contribute to the
universal service support mechanisms
or to decrease the relative amount that
they must contribute.

Report to Congress

53. The Commission shall send a copy
of the FRFA and certification, along
with the Report and Order, in a report
to Congress pursuant to the SBREFA, 5
U.S.C. 801(a)(1)(A). A copy of the
certification also will be sent to the
Chief Counsel for Advocacy of the SBA.
Finally, a copy or a summary of this
FRFA and certification also will be
published in the Federal Register.

J. Effective Date

54. With respect to the rules adopted
herein that are not subject to the PRA,
we find good cause to depart from the
general requirement of 5 U.S.C. 553(d)
that final rules take effect not less than
30 days after their publication in the
Federal Register. We find good cause to
make the rules effective upon
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publication in the Federal Register for
the reasons described below.

55. First, the speedy establishment of
both the USAC subsidiary and the
Corporations, is crucial to the
Commission’s effort to implement
promptly and effectively the new
universal service program mandated by
section 254 of the Act. The
Commission’s Universal Service Order
requires that the program begin by
January 1, 1998. To initiate the program,
and most notably the schools and
libraries program by that date, the USAC
subsidiary and the Corporations must
complete quickly a number of
administrative functions. USAC and the
Corporations may not begin to perform
these functions until certain preliminary
tasks, some of which may require
substantial, time-consuming
deliberations among interested parties,
are completed. Such preliminary tasks
include the incorporation of both USAC
and the Corporations and the
appointment of these entities’ Boards of
Directors.

56. We also find good cause to make
the rules governing establishment of the
USAC subsidiary and the Corporations
and appointment of these entities’
Boards of Directors effective upon
publication in the Federal Register. We
make this determination because the
rules adopted here are based, at least in
part, on the reform proposal that NECA
filed with the Commission on January
10, 1997, in which NECA expressed
willingness to immediately begin
establishing a subsidiary corporation to
administer temporarily the universal
service support mechanisms.
Furthermore, NECA has had notice of its
appointment as temporary administrator
since the release of the Universal
Service Order on May 8, 1997,
designating NECA as the temporary
administrator. Under these
circumstances, the purpose of 5 U.S.C.
§553(d), to ensure an adequate period
in which regulated entities may prepare
to comply with new rules, can be met
without affording the usual 30-day
period prior to the rules’ effective date.
For this and the other reasons described
above, we find good cause to make the
rules regarding the establishment of the
USAC subsidiary and the appointment
of its Board members effective upon
publication in the Federal Register.

Ordering Clauses

57. Accordingly, it is ordered that,
pursuant to sections 1, 4(i), 218-220,
254 and 403 of the Communications Act
of 1934, as amended, 47 U.S.C. 151,
154(i), 201-05, 218-20, 254 and 403,
that parts 54 and 69 of the
Commission’s rules, 47 CFR parts 54

and 69, are amended, as specified
below. The collections of information
contained within sections are
contingent upon approval by the Office
of Management and Budget.

58. It is further ordered that, pursuant
to section 553(d)(3) of the
Administrative Procedures Act, 5 U.S.C.
553(d)(3), except for §§54.709, 54.711,
54.713, and 69.614(c) subject to the
Paperwork Reduction Act (PRA), the
rules adopted in this order shall, for
good cause shown, become effective
August 1, 1997.

59. It is further ordered That,
pursuant to section 5(c)(1) of the
Communications Act of 1934, as
amended, 47 U.S.C. 155(c)(1), authority
is delegated to the Chairman of the
Commission to perform the following
functions: (1) To review nominations to
the USAC Board and select USAC Board
members; (2) to review the nomination
for the rural health care representative
and select the representative who will
serve only on the Rural Health Care
Board; (3) to select the independent
directors who will serve on the Schools
and Libraries and Rural Health Care
Corporation’s Boards; and (4) to review
and approve candidates for Corporation
CEO positions.

60. It is further ordered that, pursuant
to section 5(c)(1) of the Communications
Act of 1934, as amended, 47 U.S.C.
155(c)(1), authority is delegated to the
Chief, Common Carrier Bureau to
perform the following functions: (1) To
waive, reduce, or eliminate any
contributor reporting requirements that
prove to be unnecessary or to require
contributors to submit any additional
reporting requirements that the Bureau
deems necessary to the efficient
administration of the universal service
support mechanisms; and (2) to oversee
and to modify, as necessary, the annual
audit of USAC and the Schools and
Libraries and Rural Health Care
Corporations.

61. It is further ordered that, pursuant
to sections 1 and 4(i) of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), the
members of the industry or non-
industry groups that will be represented
on the Board are directed to submit their
nominees selected by consensus for
USAC directors to the Chairman of the
Federal Communications Commission
within 14 calendar days of the
publication of this Order in the Federal
Register.

List of Subjects
47 CFR Part 54

Universal service.

47 CFR Part 69

Communications common carriers.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

Parts 54 and 69 of title 47 of the Code
of Federal Regulations (CFR) are
amended as follows:

PART 54—UNIVERSAL SERVICE

1. The authority citation for part 54
continues to read as follows:

Authority: 47 U.S.C. 1, 4(i), 201, 214, and
254 unless otherwise noted.

2. Section 54.5 is amended by revising
the definition of ““Administrator’” and
adding the following new definitions in
alphabetical order to read as follows:

8§54.5 Terms and Definitions.
* * * * *

Administrator. The term
“Administrator” shall refer to the
National Exchange Carrier Association,
Inc. until the date that an independent
subsidiary of the National Exchange
Carrier Association, Inc. is incorporated
and has commenced the administration
of the universal service support
mechanisms. On that date and until the
permanent Administrator has
commenced the permanent
administration of the universal service
support mechanisms, the term
“Administrator” shall refer to the
independent subsidiary established by
the National Exchange Carrier
Association, Inc. for the purpose of
temporarily administering the portions
of the universal service support
mechanisms described in §69.616. On
the date that the entity selected to
permanently administer the universal
service support mechanisms
commences operations and thereafter,
the term “Administrator’” shall refer to
such entity.

* * * * *

Contributor. The term “‘contributor”
shall refer to an entity required to
contribute to the universal service
support mechanisms pursuant to
§54.703.

* * * * *

High Cost and Low Income
Committee. The term “High Cost and
Low Income Committee” shall refer to a
committee of the Board of Directors of
the Administrator’s independent
subsidiary that will have the power and
authority to bind the independent
subsidiary’s Board of Directors on issues
relating to the administration of the high
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cost and low-income support

mechanisms, as described in 8§ 69.615.
* * * * *

Rural Health Care Corporation. The
term ““Rural Health Care Corporation”
shall refer to the corporation created
pursuant to §69.617 that shall
administer specified portions of the
universal service support mechanisms,
as described in §69.618.

* * * * *

Schools and Libraries Corporation.
The term “‘Schools and Libraries
Corporation” shall refer to the
corporation created pursuant to 8 69.617
that shall administer specified portions
of the universal service support

mechanisms, as described in §69.619.
* * * * *

3. Section 54.504 is amended by
revising the first sentence of paragraph
(b)(1), revising paragraph (b)(2)(vii), and
revising the first sentence of paragraph
(b)(3) to read as follows:

§54.504 Requests for service.
* * * * *
b * X *

(1) Schools, libraries, and consortia,
including those entities wishing to
receive discounts for eligible services
under this subpart, shall submit
requests for services to the Schools and
Libraries Corporation. * * *

2) * x *x

(vii) The school, library, or
consortium including those entities has
a technology plan that has been certified
by its state, the Schools and Libraries
Corporation, or an independent entity
approved by the Commission.

(3) After posting a description of
services from a school, library, or
consortium of these entities on the
school and library website, the Schools
and Libraries Corporation shall send
confirmation of the posting to the entity
requesting services. * * *

* * * * *

4. Section 54.505 is amended by
revising introductory paragraphs (b)(3)
and (c) to read as follows:

§54.505 Discounts.

* * * * *
(b***

(3) The Schools and Libraries
Corporation shall classify schools and
libraries as “‘urban’ or “‘rural” based on
location in an urban or rural area,
according to the following designations.

* * * * *

(c) Matrix. The Schools and Libraries
Corporation shall use the following
matrix to set a discount rate to be
applied to eligible interstate services
purchased by eligible schools, school
districts, libraries, or library consortia

based on the institution’s level of
poverty and location in an “urban’ or
“rural” area.

* * * * *

5. Section 54.507 is amended by
revising the first sentence of paragraph
(a), the second sentence of paragraph
(c), removing the word *‘administrator”
and adding, in its place, the word
“Administrator” in paragraph (e), and
revising paragraphs (f)(1), and (f)(4) to
read as follows:

§54.507 Cap.

(a) Amount of the annual cap. The
annual cap on federal universal service
support for schools and libraries shall
be $2.25 billion per funding year, and
all funding authority for a given funding
year that is unused shall be carried
forward into subsequent years for use in
accordance with demand, with two
exceptions. * * *

* * * * *

(c) * * * The Schools and Libraries
Corporation shall maintain a running
tally of the funds already committed for
the existing funding year on the school

and library website.
* * * * *
* X *

(1) The Schools and Libraries
Corporation shall post a message on the
school and library website, notify the
Commission, and take reasonable steps
to notify the educational and library
communities that commitments for the
remaining $250 million of support will
only be made available to the most
economically disadvantaged schools
and libraries (those in the two most
disadvantaged categories) for the next
30 days or the remainder of the funding
year, whichever is shorter.

* * * * *

(4) The Administrator shall notify the
Schools and Libraries Corporation of
any funds still remaining after all
requests submitted by schools and
libraries described in paragraphs (f)(2)
and (f)(3) of this section during the 30-
day period have been met. The Schools
and Libraries Corporation shall direct
the Administrator to allocate the
remaining available funds to all other
eligible schools and libraries in the
order in which their requests have been
received by the Schools and Libraries
Corporation, until the $250 million is
exhausted or the funding year ends.

6. Section 54.509 is amended by
removing the word ““‘administrator” in
paragraph (a) and adding, in its place,
the word ““Administrator,” and revising
paragraphs (b) and (c) to read as follows:

§54.509 Adjustments to the discount
matrix.
* * * * *

(b) Reduction in percentage discounts.
If the estimates schools and libraries
make of their future funding needs lead
the Schools and Libraries Corporation to
predict that total funding requests for a
funding year will exceed the available
funding, the Schools and Libraries
Corporation shall calculate the
percentage reduction to all schools and
libraries, except those in the two most
disadvantaged categories, necessary to
permit all requests in the next funding
year to be fully funded.

(c) Remaining funds. If funds remain
under the cap at the end of the funding
year in which discounts have been
reduced below those set in the matrices
above, the Administrator shall inform
the Schools and Libraries Corporation of
such remaining funds. The Schools and
Libraries Corporation then shall consult
with the Commission to establish the
best way to distribute those funds.

7. Section 54.516 is amended by
revising paragraph (b) to read as follows:

§54.516 Auditing.
* * * * *

(b) Production of records. Schools and
libraries shall produce such records at
the request of any auditor appointed by
a state education department, the
Schools and Libraries Corporation, or
any state or federal agency with
jurisdiction.

* * * * *

8. Section 54.603 is amended by
revising paragraph (b)(2), the first
sentence of paragraph (b)(3), paragraph
(b)(4), and paragraph (b)(5) to read as
follows:

§54.603 Competitive bidding.
* * * * *
pb)* * *

(2) The Rural Health Care Corporation
shall post each request for eligible
services that it receives from an eligible
health care provider on the
corporation’s website designated for this
purpose.

(3) After posting a description of
services from a health care provider on
the website, the Rural Health Care
Corporation shall send confirmation of
the posting to the entity requesting
services. * * *

(4) After selecting a
telecommunications carrier, the health
care provider shall certify to the Rural
Health Care Corporation that the
provider is selecting the most cost-
effective method of providing the
requested service or services, where the
most cost-effective method of providing
a service is defined as the method that
costs the least after consideration of the
features, quality of transmission,
reliability, and other factors that the
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health care provider deems relevant to
choosing a method of providing the
required health care services. The health
care provider shall submit to the Rural
Health Care Corporation paper copies of
the responses or bids received in
response to the requested services.

(5) The confirmation from the Rural
Health Care Corporation shall include
the date after which the requester may
sign a contract with its chosen
telecommunications carrier(s).

9. Section 54.609 is amended by
revising the second sentence of
paragraph (b) to read as follows:

§54.609 Calculating support.
* * * * *

(b) * * * Absent documentation
justifying the amount of universal
service support requested for health care
providers participating in a consortium,
the Rural Health Care Corporation shall
not allow telecommunications carriers
to offset, or receive reimbursement for,
the amount eligible for universal service
support.

§54.701 Administrator of universal service
support mechanisms. [Amended]

10. Section 54.701 is amended by
removing the words “Temporary
Administrator’” wherever they occur.

11. Sections 54.709, 54.711, 54.713,
and 54.715 are added to subpart H to
read as follows:

§54.709 Computations of required
contributions to universal service support
mechanisms.

(a) Contributions to the universal
service support mechanisms shall be
based on contributors’ end-user
telecommunications revenues and
contribution factors determined
quarterly by the Administrator.

(1) For funding the schools and
libraries and rural health care programs,
the subject revenues will be
contributors’ interstate, intrastate, and
international revenues derived from
domestic end users for
telecommunications or
telecommunications services. For
funding the high cost and low-income
programs, the subject revenues will be
contributors’ interstate and international
revenues derived from domestic end
users for telecommunications or
telecommunications services.

(2) The quarterly universal service
contribution factors shall be based on
the ratio of total projected quarterly
expenses of the universal service
support programs to total end-user
telecommunications revenues. The
Commission shall determine two
contribution factors, one of which shall
be applied to interstate and
international end-user

telecommunications revenues and the
other of which shall be applied to
interstate, intrastate, and international
end-user telecommunications revenues.
The Commission shall approve the
Administrator’s, the Schools and
Libraries Corporation’s, and the Rural
Health Care Corporation’s quarterly
projected costs of universal service
support programs, taking into account
demand for support and administrative
expenses. The total subject revenues
shall be compiled by the Administrator
based on information contained in the
Universal Service Worksheets described
in §54.711(a)

(3) Total projected expenses for
universal service support programs for
each quarter must be approved by the
Commission before they are used to
calculate the quarterly contribution
factors and individual contributions.
For each quarter, the High Cost and Low
Income Committee or the permanent
Administrator once the permanent
administrator is chosen and the Schools
and Libraries and Rural Health Care
Corporations must submit their
projections of demand for the high cost
and low-income programs, the schools
and libraries program, and rural health
care program, respectively, and the basis
for those projections, to the Commission
and the Common Carrier Bureau at least
60 calendar days prior to the start of that
quarter. For each quarter, the
Administrator and the Schools and
Libraries and Rural Health Care
Corporations must submit their
projections of administrative expenses
for the high cost and low-income
programs, the schools and libraries
program and the rural health care
program, respectively, and the basis for
those projections to the Commission
and the Common Carrier Bureau at least
60 calendar days prior to the start of that
quarter. The projections of demand and
administrative expenses and the
contribution factors shall be announced
by the Commission in a Public Notice
published in the Federal Register and
shall be made available on the
Commission’s website. The Commission
reserves the right to set projections of
demand and administrative expenses at
amounts that the Commission
determines will serve the public interest
at any time within the 14-day period
following publication of the
Commission’s Public Notice. If the
Commission takes no action within 14
days of the date of the Public Notice
announcing the projections of demand
and administrative expenses, the
projections of demand and
administrative expenses, and
contribution factors shall be deemed

approved by the Commission. Once the
projections are approved, the
Administrator shall apply the quarterly
contribution factors to determine
individual contributions.

(4) The Administrator shall bill
contributors and collect contributions
on a quarterly basis.

(b) If the contributions received by the
Administrator in a quarter exceed the
amount of universal service support
program contributions and
administrative costs for that quarter, the
excess payments will be carried forward
to the following quarter. The
contribution factors for the following
quarter will take into consideration the
projected costs of the support
mechanisms for that quarter and the
excess contributions carried over from
the previous quarter.

(c) If the contributions received by the
Administrator in a quarter are
inadequate to meet the amount of
universal service support program
payments and administrative costs for
that quarter, the Administrator shall
request authority from the Commission
to borrow funds commercially, with
such debt secured by future
contributions. Subsequent contribution
factors will take into consideration the
projected costs of the support
mechanisms and the additional costs
associated with borrowing funds.

(d) If a contributor fails to file a
Universal Service Worksheet by the date
on which it is due, the Administrator
shall bill that contributor based on
whatever relevant data the
Administrator has available, including,
but not limited to, the number of lines
presubscribed to the contributor and
data from previous years, taking into
consideration any estimated changes in
such data.

§54.711 Contributor reporting
requirements.

(a) Contributions shall be calculated
and filed in accordance with the
Universal Service Worksheet. The
Universal Service Worksheet sets forth
information that the contributor must
submit to the Administrator on a semi-
annual basis. The Commission shall
announce by Public Notice published in
the Federal Register and on its website
the manner of payment and dates by
which payments must be made. An
officer of the contributor must certify to
the truth and accuracy of the Universal
Service Worksheet, and the Commission
or the Administrator may verify any
information contained in the Universal
Service Worksheet at the discretion of
the Commission. Inaccurate or
untruthful information contained in the
Universal Service Worksheet may lead
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to prosecution under the criminal
provisions of Title 18 of the United
States Code. The Administrator shall
advise the Commission of any
enforcement issues that arise and
provide any suggested response.

(b) The Commission shall have access
to all data reported to the Administrator,
Rural Health Care Corporation, and
Schools and Libraries Corporation.
Contributors may make requests for
Commission nondisclosure of company-
specific information under § 0.459 of
this chapter at the time that the subject
data are submitted to the Administrator.
The Commission shall make all
decisions regarding nondisclosure of
company-specific information. The
Administrator, Rural Health Care
Corporation, and Schools and Libraries
Corporation shall keep confidential all
data obtained from contributors, shall
not use such data except for purposes of
administering the universal service
support programs, and shall not disclose
such data in company-specific form
unless directed to do so by the
Commission.

(c) The Bureau may waive, reduce, or
eliminate contributor reporting
requirements that prove unnecessary
and require additional reporting
requirements that the Bureau deems
necessary to the sound and efficient
administration of the universal service
support mechanisms.

§54.713 Contributors’ failure to report or
to contribute.

A contributor that fails to file a
Universal Service Worksheet and
subsequently is billed by the
Administrator shall pay the amount for
which it is billed. The Administrator
may bill a contributor a separate
assessment for reasonable costs incurred
because of that contributor’s filing of an
untruthful or inaccurate Universal
Service Worksheet, failure to file the
Universal Service Worksheet, or late
payment of contributions. Failure to file
the Universal Service Worksheet or to
submit required quarterly contributions
may subject the contributor to the
enforcement provisions of the Act and
any other applicable law. The
Administrator shall advise the
Commission of any enforcement issues
that arise and provide any suggested
response. Once a contributor complies
with the Universal Service Worksheet
filing requirements, the Administrator
may refund any overpayments made by
the contributor, less any fees, interest, or
costs.

8§54.715 Administrator’s functions.
The Administrator shall have the
same functions as the independent

subsidiary set out in §69.616 of this
chapter.

PART 69—ACCESS CHARGES

12. The authority citation for part 69
is revised to read as follows:

Authority: 47 U.S.C. 154, 201, 202, 203,
205, 218, 220, 254, 403.

13. Section 69.600 is added to read as
follows:

§69.600 Definitions.

High Cost and Low Income
Committee. The term “High Cost and
Low Income Committee” shall refer to a
committee of the Board of Directors of
the Administrator’s independent
subsidiary that will have the power and
authority to bind the independent
subsidiary’s Board of Directors on issues
relating to the administration of the high
cost and low-income support
mechanisms, as described in §69.615.

Rural Health Care Corporation. The
term ““Rural Health Care Corporation”
shall refer to the corporation created
pursuant to § 69.617 that shall
administer specified portions of the
universal service support mechanisms,
as described in §69.618.

Schools and Libraries Corporation.
The term ““Schools and Libraries
Corporation’ shall refer to the
corporation created pursuant to § 69.617
that shall administer specified portions
of the universal service support
mechanisms, as described in §69.619.

14. Section 69.603 is amended by
revising paragraphs (c), (d), and (e),
removing paragraph (f), and
redsignating paragraphs (g), (h), and (i)
as (), (g), and (h) to read as follows:

8§69.603 Association functions.
* * * * *

(c) Upon the incorporation and
commencement of operations by the
association’s independent subsidiary
that, pursuant to § 69.613(a), will
administer temporarily specified
portions of the universal service support
mechanisms, the association shall no
longer administer the Universal Service
charge, including the direct billing to
and collection of associated revenues on
a monthly basis from interexchange
carriers pursuant to § 60.116 of this
chapter and the distribution of these
revenues to qualified telephone
companies based on their share of
expenses assigned to the Universal
Service Factor portion of the interstate
allocation pursuant to § 36.631 of this
chapter. Such functions shall be
assumed by the independent subsidiary
of the association as provided in
§69.613. Commencing on January 1,
1998, the billing and collection of

universal service support for high cost
areas shall be performed in a manner
consistent with §54.709 of this chapter.

(d) Upon the incorporation and
commencement of operations by the
association’s independent subsidiary
that, pursuant to §69.613, will
administer temporarily specified
portions of the universal service support
mechanisms, the association shall no
longer administer the Lifeline
Assistance charge, including the direct
billing to and collection of associated
revenues on a monthly basis from
interexchange carriers pursuant to
869.117, and the distribution of these
revenues to qualified telephone
companies based on their share of
expenses assigned to the Lifeline
Assistance Fund pursuant to § 36.741 of
this chapter and of End User Common
Line charges associated with the
operation of § 69.104(j) through (I). Such
functions shall be assumed by the
independent subsidiary of the
association as provided in §69.613.
Commencing on January 1, 1998, the
billing and collection of Lifeline support
shall be performed in a manner
consistent with §54.709 of this chapter.

(e) Upon the incorporation and
commencement of operations by the
association’s independent subsidiary
that, pursuant to §69.613, will
administer temporarily specified
portions of the universal service support
mechanisms, the association shall no
longer compute, in accordance with
§869.105 and 69.612, the mandatory
Long Term Support payment of
telephone companies that are not
association Common Line tariff
participants, bill or collect the
appropriate amounts on a monthly basis
from such telephone companies, or
distribute Long Terms Support revenue
among association Carrier Common Line
tariff participants. Such functions shall
be assumed by the independent
subsidiary of the association as
provided in §69.613. Commencing on
January 1, 1998, the computation,
billing, and collection of Long Term
Support shall be performed in a manner
consistent with §54.303 of this chapter.
* * * * *

15. Sections 69.613 through 69.622
are added to subpart G to read as
follows:

§69.613 Temporary administrator of
universal service support mechanisms.

(a) The association shall establish an
independent subsidiary through which
the association shall administer
temporarily the portions of the universal
service support mechanisms described
in §69.616 until the permanent
Administrator is established and ready
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to commence operations. The
independent subsidiary shall be
incorporated under the laws of
Delaware and shall be designated the
Universal Service Administrative
Company. The association shall submit
the independent subsidiary’s proposed
articles of incorporation, bylaws, and
any other documents necessary to
incorporate the independent subsidiary
to the Commission by August 1, 1997
for review prior to the independent
subsidiary’s incorporation.

(b) As a condition of its appointment
as the temporary Administrator of the
universal service support mechanisms,
the association shall agree to make
available, if the association or its
independent subsidiary is not appointed
permanent Administrator, any and all
intellectual property, including, but not
limited to, all records and information
generated by or resulting from the
independent subsidiary’s temporary
administration of the universal service
support mechanisms, and to make such
property available to whomever the
Commission directs, free of charge.
Such property includes, but is not
limited to, databases, processing
systems, computer software programs,
lists, records, information, or equipment
created or purchased and used in the
temporary administration of the
universal service support mechanisms.
The association must specify any
property it proposes to exclude from the
foregoing types of property based on the
existence of such property prior to the
effective date of the association’s
appointment as the temporary
Administrator.

(c) As a further condition of its
appointment as the temporary
Administrator of the universal service
support mechanisms, the association
and the independent subsidiary must
provide services to the Corporations,
such as contracting for the services of
association or independent subsidiary
employees, loans or transfers of assets,
upon the request of the Corporations
and on reasonable terms.

§69.614
Directors.

(a) The independent subsidiary
described in §69.613(a) shall have a
Board of Directors separate from the
association’s Board of Directors. Except
as expressly permitted, the association’s
Board of Directors shall be prohibited
from participating in the functions of
the independent subsidiary.

(b) The independent subsidiary’s
Board of Directors shall consist of 17
directors:

(1) Three directors shall represent
incumbent local exchange carriers, with

Independent subsidiary Board of

one director representing the Bell
Operating Companies and GTE, one
director representing ILECs (other than
the Bell Operating Companies) with
annual operating revenues in excess of
$40 million, and one director
representing ILECs (other than the Bell
Operating Companies) with annual
operating revenues of $40 million or
less;

(2) Two directors shall represent
interexchange carriers, with one director
representing interexchange carriers with
more than $3 billion in annual operating
revenues and one director representing
interexchange carriers with annual
operating revenues of $3 billion or less;

(3) One director shall represent
commercial mobile radio service
(CMRS) providers;

(4) One director shall represent
competitive local exchange carriers;

(5) One director shall represent cable
operators;

(6) One director shall represent
information service providers;

(7) Three directors shall represent
schools that are eligible to receive
discounts pursuant to §54.501 of this
chapter;

(8) One director shall represent
libraries that are eligible to receive
discounts pursuant to § 54.501 of this
chapter;

(9) One director shall represent rural
health care providers that are eligible to
receive supported services pursuant to
§54.601 of this chapter;

(10) One director shall represent low-
income consumers;

(11) One director shall represent state
telecommunications regulators; and

(12) One director shall represent state
consumer advocates.

(c) The industry and non-industry
groups that will be represented on the
independent subsidiary’s Board of
Directors as specified in §69.614(b)(1)
through (12) shall nominate by
consensus the independent subsidiary’s
directors. Each of these industry and
non-industry groups shall submit the
name of its nominee for a seat on the
independent subsidiary’s Board of
Directors, along with relevant
professional and biographical
information about the nominee, to the
Chairman of the Federal
Communications Commission within 14
calendar days of the publication of these
rules in the Federal Register. Only
members of the industry or non-
industry group that a Board member
will represent may submit a nomination
for that position.

(d) The Chairman of the Federal
Communications Commission shall
review the nominations submitted by
industry and non-industry groups and

shall select the independent
subsidiary’s Board of Directors. If an
industry or non-industry group does not
reach consensus on a nominee or fails
to submit a nomination for a position on
the independent subsidiary’s Board of
Directors, the Chairman of the Federal
Communications Commission shall
select an individual to represent such
group on the independent subsidiary’s
Board of Directors.

(e) The directors on the independent
subsidiary’s Board shall be appointed
for two-year terms and may be
reappointed for subsequent terms
pursuant to the initial nomination and
appointment process described in
paragraph (d) of this section. If a Board
member vacates his or her seat prior to
the completion of his or her term, the
independent subsidiary will notify the
Common Carrier Bureau of such
vacancy, and a successor will be chosen
pursuant to the initial nomination and
appointment process described in
paragraph (d) of this section

(f) The independent subsidiary’s
Board of Directors shall convene its first
meeting within 14 calendar days of the
appointment of the directors to the
independent subsidiary’s Board.

(9) All meetings of the independent
subsidiary’s Board of Directors shall be
open to the public and held in
Washington, D.C.

(h) Each member of the independent
subsidiary’s Board of Directors shall be
entitled to receive reimbursement for
expenses directly incurred as a result of
his or her participation on the
independent subsidiary’s Board of
Directors.

§69.615 High Cost and Low Income
Committee.

The independent subsidiary’s Board
of Directors shall require in its bylaws
the creation of a High Cost and Low
Income Committee with the power and
authority to bind the independent
subsidiary’s Board of Directors on issues
relating to the administration of the high
cost and low-income support
mechanisms, as specifically delineated
in the independent subsidiary’s bylaws.
The High Cost and Low-Income
Committee will consist of ten members:
the seven service provider
representatives (i.e., the representatives
listed in §69.614(b)(1) through (4)) and
the low-income, state consumer
advocate, and state telecommunications
regulator representatives. In the event
that a majority of the members of the
Committee is unable to reach a decision,
the Chairman of the Committee is
authorized to cast an additional vote to
resolve the deadlock.
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§69.616
functions.
(a) The independent subsidiary shall
be solely responsible for administering

the universal service support
mechanisms for high-cost areas and
low-income consumers, including
billing contributors, collecting
contributions to the universal service
support mechanisms, and disbursing
universal service support funds. The
independent subsidiary also shall be
required to perform any other duties of
the Administrator that relate to the
billing, collection, and disbursement of
funds that are specified elsewhere in the
Commission’s universal service rules.

(b) With respect to the universal
service support mechanisms for schools,
libraries, and rural health care
providers, the independent subsidiary
shall be responsible for billing
contributors to the universal service
support mechanisms, collecting
contributions to the universal service
support mechanisms, and disbursing
universal service support funds within
20 days following receipt of
authorization to disburse such funds
from the Schools and Libraries
Corporation and Rural Health Care
Corporation.

(c) The independent subsidiary may
advocate positions before the
Commission and its staff only on
administrative matters relating to the
universal service support mechanisms.

(d) The independent subsidiary shall
maintain books of account separate from
those of the association. The
independent subsidiary’s books of
account shall be maintained in
accordance with generally accepted
accounting principles. The independent
subsidiary may borrow start-up funds
from NECA. Such funds may not be
drawn from the Telecommunications
Relay Services (TRS) fund or TRS
administrative expense accounts.

Independent subsidiary

869.617 Schools and Libraries
Corporation and Rural Health Care
Corporation.

(a) Schools and Libraries and Rural
Health Care Corporations. The
association shall incorporate two
unaffiliated corporations. The two
corporations shall be not-for-profit, non-
stock corporations incorporated in the
state of Delaware. The corporations
shall be designated the Schools and
Libraries Corporation and the Rural
Health Care Corporation. After
incorporating the Schools and Libraries
Corporation and the Rural Health Care
Corporation, the association shall take
such steps as are necessary to make the
Corporations independent of, and
unaffiliated with, the association and

independent subsidiary. The association
shall submit to the Commission for
approval the proposed articles of
incorporation, bylaws, and any
documents necessary to incorporate the
Schools and Libraries Corporation and
Rural Health Care Corporation by
August 1, 1997. The Schools and
Libraries Corporation and Rural Health
Care Corporation should continue to
perform their designated functions, as
described in 8869.618 and 69.619, after
the date on which the permanent
Administrator is selected and
commences operations.

(b) Schools and Libraries
Corporation’s Board of Directors. The
Board of Directors of the Schools and
Libraries Corporation shall consist of
seven directors and will be composed as
follows:

(1) The three directors representing
eligible schools on the independent
subsidiary’s Board of Directors also
shall serve on the Board of Directors of
the Schools and Libraries Corporation;

(2) The director representing eligible
libraries on the independent
subsidiary’s Board of Directors also
shall serve on the Board of Directors of
the Schools and Libraries Corporation.

(3) One director representing one of
the categories of telecommunications
service providers on the independent
subsidiary’s Board of Directors also
shall serve on the Schools and Libraries
Corporation’s Board of Directors. The
independent subsidiary’s Board of
Directors shall select the
telecommunications service provider
representative who will serve on the
Schools and Libraries Corporation’s
Board of Directors within seven
calendar days of the first meeting of the
independent subsidiary’s Board of
Directors;

(4) One independent director who
does not represent schools, libraries, or
service providers shall be selected by
the Chairman of the Federal
Communications Commission to serve
on the Schools and Libraries
Corporation’s Board of Directors. The
Chairman of the Federal
Communications Commission will
select such an independent director
simultaneously with selection of the
independent subsidiary’s Board
members.

(5) The directors representing schools,
libraries, and service providers and the
independent director on the Schools
and Libraries Corporation’s Board of
Directors shall submit to the Chairman
of the Federal Communications
Commission a candidate to serve as the
Chief Executive Officer (CEO) of the
Schools and Libraries Corporation. The
chosen CEO shall serve on the Schools

and Libraries Corporation’s Board of
Directors.

(c) Rural Health Care Corporation’s
Board of Directors. The Board of
Directors of the Rural Health Care
Corporation shall consist of five
directors and will be composed as
follows:

(1) The director representing rural
health care providers on the
independent subsidiary’s Board of
Directors also shall serve on the Rural
Health Care Corporation’s Board of
Directors;

(2) An additional director
representing rural health care providers
also shall serve on the Rural Health Care
Corporation’s Board of Directors.
Interested parties shall submit
nominations for the additional director
representing rural health care providers
simultaneously with submitting
nominations for the independent
subsidiary’s Board of Directors, as
described in §69.614(c). The Chairman
of the Federal Communications
Commission will select the additional
rural health care provider representative
simultaneously with the selection of the
members of the independent
subsidiary’s Board of Directors.

(3) One director representing one of
the categories of telecommunications
service providers on the independent
subsidiary’s Board of Directors also
shall serve on the Rural Health Care
Corporation’s Board of Directors. The
independent subsidiary’s Board of
Directors shall select the
telecommunications service provider
representative who will serve on the
Rural Health Care Corporation’s Board
within seven calendar days of the first
meeting of the independent subsidiary’s
Board of Directors;

(4) One independent director who
does not represent rural health care
providers or service providers shall be
selected by the Chairman of the Federal
Communications Commission to serve
on the Rural Health Care Corporation’s
Board of Directors. The Chairman will
select, simultaneously with selection of
the independent subsidiary’s Board of
Directors, the independent director to
serve on the Rural Health Care
Corporation’s Board of Directors;

(5) The directors representing rural
health care providers and service
providers and the independent director
on the Rural Health Care Corporation’s
Board of Directors shall submit to the
Chairman of the Federal
Communications Commission a
candidate to serve as the chief executive
officer (CEO) of the Rural Health Care
Corporation. The chosen CEO shall
serve on the Rural Health Care
Corporation’s Board of Directors.
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(d) All of the Board members of the
Schools and Libraries Corporation and
Rural Health Care Corporation shall be
appointed for two-year terms. Directors
may be reappointed for subsequent
terms pursuant to the appointment
process used initially to select the
Corporations’ Boards of Directors
described in §69.617 (b) and (c). In the
event that a director vacates his or her
seat prior to the completion of his or her
term, the Corporation will notify the
Common Carrier Bureau of such
vacancy and a successor will be chosen
pursuant to the initial nomination and
appointment process described in
§69.617(b) and (c). Removal of members
from the Board of the Schools and
Libraries Corporation or Rural Health
Care Corporation may only occur with
the approval of the Chairman of the
Federal Communications Commission.

(e) All Board of Directors meetings of
the Rural Health Care Corporation and
the Schools and Libraries Corporation
shall be open to the public and held in
Washington, D.C.

(f) Each member of the Board of
Directors of the Rural Health Care
Corporation and Schools and Libraries
Corporation shall be entitled to receive
reimbursement for expenses directly
incurred as a result of his or her
participation on such Board of
Directors.

§69.618 Rural Health Care Corporation
functions.

(a) The Rural Health Care Corporation
shall perform the following functions as
they relate to the support mechanisms
for eligible rural health care providers:

(1) Administering the application
process for rural health care providers,
including the dissemination, processing,
and review of applications for service
from rural health care providers;

(2) Creating and maintaining a
website on which applications for
services will be posted on behalf of rural
health care providers;

(3) Performing outreach and public
education functions;

(4) Reviewing bills for services that
are submitted by rural health care
providers on which service providers
designate the amount of universal
service support they should receive for
services rendered and on which rural
health care providers and confirm that
they have received such services;

(5) Monitoring demand for the
purpose of determining when the $400
million cap has been reached in the case
of the rural health care providers
program;

(6) Submitting to the Commission all
quarterly projections of demand and

administrative expenses, as described in
§54.709(a)(3) of this chapter;

(7) Informing the independent
subsidiary, as quickly as possible, but
no later than 20 days following the
Rural Health Care Corporation’s receipt
of the bills for services, of the amount
of universal service support to be
disbursed to service providers;

(8) Authorizing the performance of
audits of rural health care provider
beneficiaries of universal service
support; and

(9) Any other function relating to the
administration of the rural health care
program that is not specifically assigned
to the independent subsidiary.

(b) The Rural Health Care Corporation
shall maintain books of account separate
from those of the association, the
independent subsidiary, and the
Schools and Libraries Corporation. The
Rural Health Care Corporation’s books
of account shall be maintained in
accordance with generally accepted
accounting principles.

(c) The Rural Health Care Corporation
may borrow start-up funds from the
association or the independent
subsidiary, but such funds may not
come from the Telecommunications
Relay Services (TRS) fund or TRS
administrative expense accounts.

(d) The Rural Health Care Corporation
shall make available to whomever the
Commission directs, free of charge, any
and all intellectual property, including,
but not limited to, all records and
information generated by or resulting
from its role in administering the rural
health care program, if its participation
in administering the rural health care
program ends. The Rural Health Care
Corporation must specify any property
it proposes to exclude from the
foregoing types of property based on the
existence of such property prior to the
incorporation of the Rural Health Care
Corporation.

§69.619 Schools and Libraries
Corporation functions.

(a) The Schools and Libraries
Corporation shall perform the following
functions as they relate to the support
mechanisms for eligible schools and
libraries:

(1) administering the application
process for schools and libraries
including the dissemination, processing,
and review of applications for service
from schools and libraries;

(2) creating and maintaining a website
on which applications for services will
be posted on behalf of schools and
libraries;

(3) performing outreach and public
education functions;

(4) reviewing bills for services that are
submitted by schools and libraries and
on which service providers designate
the amount of universal service support
they should receive for services
rendered and on which schools and
libraries confirm that they have received
such services;

(5) monitoring demand for the
purpose of determining when the $2
billion trigger has been reached in the
case of the schools and libraries
program;

(6) submitting to the Commission all
quarterly projections of demand and
administrative expenses, as described in
§54.709(a)(3) of this chapter;

(7) informing the independent
subsidiary, as quickly as possible, but
no later than 20 days following the
Schools and Libraries Corporation’s
receipt of the bills for services, of the
amount of universal service support to
be disbursed to service providers;

(8) authorizing the performance of
audits of schools and libraries
beneficiaries of universal service
support; and

(9) any other function relating to the
administration of the schools and
libraries programs that is not
specifically assigned to the independent
subsidiary.

(b) The Schools and Libraries
Corporation shall implement the rules
of priority in accordance with
§54.507(f) of this chapter.

(c) The Schools and Libraries
Corporation may review and certify
schools’ and libraries’ technology plans
when a state agency has indicated that
it will be unable to review such plans
within a reasonable time.

(d ) The Schools and Libraries
Corporation shall classify schools and
libraries as urban or rural and use the
discount matrix established in
§54.505(c) of this chapter to set the
discount rate to be applied to services
purchased by eligible schools and
libraries.

(e) The Schools and Libraries
Corporation shall maintain books of
account separate from those of the
association, the independent subsidiary,
and the Rural Health Care Corporation.
The Schools and Libraries Corporation’s
books of account shall be maintained in
accordance with generally accepted
accounting principles.

(f) The Schools and Libraries
Corporation may borrow start-up funds
from the association or the independent
subsidiary, but such funds may not
come from the Telecommunications
Relay Services (TRS) fund or TRS
administrative expense accounts.

(9) The Schools and Libraries
Corporation shall make available to
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whomever the Commission directs, free
of charge, any and all intellectual
property, including, but not limited to,
all records and information generated by
or resulting from its role in
administering the schools and libraries
program, if its participation in
administering the schools and libraries
program ends. The Schools and
Libraries Corporation must specify any
property it proposes to exclude from the
foregoing types of property based on the
existence of such property prior to the
incorporation of the Schools and
Libraries Corporation.

§69.620 Administrative expenses of
independent subsidiary, Schools and
Libraries Corporation, and Rural Health
Care Corporation.

(a) The annual administrative
expenses of the independent subsidiary,
Schools and Libraries Corporation, and
Rural Health Care Corporation should
be commensurate with the
administrative expenses of programs of
similar size and may include, but are
not limited to, salaries of officers and
operations personnel, the costs of
borrowing funds, equipment costs,
operating expenses, directors’ expenses,
and costs associated with auditing
contributors or support recipients.

(b) The independent subsidiary,
Schools and Libraries Corporation, and
Rural Health Care Corporation shall
submit to the Commission projected
quarterly budgets at least 60 days prior
to the start of every quarter. The
Commission must approve the projected
quarterly budgets before the
independent subsidiary disburses funds
for administrative expenses to the
Schools and Libraries Corporation and
Rural Health Care Corporation. The
Schools and Libraries Corporation’s and
Rural Health Care Corporation’s
administrative expenses shall be paid
from the universal support mechanisms.
The administrative expenses of the
Schools and Libraries Corporation and
Rural Health Care Corporation shall be
deducted from their respective
programs’ annual funding, which is
capped at $2.25 billion in the case of the
schools and libraries program, as
established in § 54.507 of this chapter,
and capped at $400 million in the case
of the rural health care providers
program, as established in §54.623 of
this chapter. The Schools and Libraries
Corporation and Rural Health Care
Corporation shall receive payments for
administrative expenses from the
permanent Administrator under the
same terms as they shall receive
payments pursuant to this paragraph.

§69.621 Audits of independent subsidiary,
Schools and Libraries Corporation, and
Rural Health Care Corporation.

The independent subsidiary, the
Schools and Libraries Corporation, and
the Rural Health Care Corporation shall
obtain and pay for annual audits
conducted by independent auditors to
examine their operations and books of
account to determine, among other
things, whether they are properly
administering the universal service
support mechanisms to prevent fraud,
waste, and abuse:

(a) Before selecting an independent
auditor, the independent subsidiary,
Schools and Libraries Corporation, and
Rural Health Care Corporation shall
submit preliminary audit requirements,
including the proposed scope of the
audits and the extent of compliance and
substantive testing, to the Common
Carrier Bureau Audit Staff;

(b) The Common Carrier Bureau Audit
Staff shall review the preliminary audit
requirements to determine whether they
are adequate to meet the audit
objectives. The Common Carrier Bureau
Audit Staff shall prescribe modifications
that shall be incorporated into the final
audit requirements;

(c) After the audit requirements have
been approved by the Common Carrier
Bureau Audit Staff, the independent
subsidiary, Schools and Libraries
Corporation, and Rural Health Care
Corporation each shall engage within 30
calendar days an independent auditor to
conduct the annual audit required by
this subsection. In making their
selections, the independent subsidiary,
Schools and Libraries Corporation, and
Rural Health Care Corporation shall not
engage any independent auditor who
has been involved in designing any of
the accounting or reporting systems
under review in the audit;

(d) The independent auditors selected
by the independent subsidiary, Schools
and Libraries Corporation, and Rural
Health Care Corporation to conduct the
annual audits shall develop detailed
audit programs based on the final audit
requirements and submit them to the
Common Carrier Bureau Audit Staff.
The Common Carrier Bureau Audit Staff
shall review the audit programs and
make modifications, as needed, that
shall be incorporated into the final audit
programs. During the course of the
audits, the Common Carrier Bureau
Audit Staff may direct the independent
auditors to take any actions necessary to
ensure compliance with the audit
requirements;

(e) During the course of the audits, the
independent auditors shall:

(1) Inform the Common Carrier
Bureau Audit Staff of any revisions to

the final audit programs or to the scope
of the audits;

(2) Notify the Common Carrier Bureau
Audit Staff of any meetings with the
independent subsidiary, the association,
Schools and Libraries Corporation, or
Rural Health Care Corporation in which
audit findings are discussed;

(3) Submit to the Chief of the
Common Carrier Bureau, any
accounting or rule interpretations
necessary to complete the audit.

(f) Within 60 calendar days after the
end of the audit period, but prior to
discussing the audit findings with the
independent subsidiary, the association,
Schools and Libraries Corporation, or
Rural Health Care Corporation, the
independent auditors shall be instructed
to submit drafts of the audit reports to
the Common Carrier Bureau Audit Staff;

(g) The Common Carrier Bureau Audit
Staff shall review the audit findings and
audit workpapers and offer its
recommendations concerning the
conduct of the audits or the audit
findings to the independent auditors.
Exceptions of the Common Carrier
Bureau Audit Staff to the findings and
conclusions of the independent auditors
that remain unresolved shall be
included in the final audit reports;

(h) Within 15 calendar days after
receiving the Common Carrier Bureau
Audit Staff’s recommendations and
making any revisions to the audit
reports, the independent auditors shall
submit the audit reports to the
respective audit subjects for their
responses to the audit findings. At this
time they must also send copies of their
audit findings to the Common Carrier
Bureau Audit Staff. The independent
auditors shall be provided additional
time to perform additional audit work
recommended by the Common Carrier
Bureau Audit Staff;

(i) Within 30 calendar days after
receiving the audit reports, the audit
subjects shall respond to the audit
findings and send copies of their
responses to the Common Carrier
Bureau Audit Staff. Any reply that the
independent auditors wish to make to
the audit subjects’ responses shall be
sent to the Common Carrier Bureau
Audit Staff as well as the audit subjects.
The audit subjects’ responses and the
independent auditors’ replies shall be
included in the final audit reports;

(j) Within 10 calendar days after
receiving the responses of the audit
subjects, the independent auditors shall
file with the Commission the final audit
reports;

(k) Based on the final audit reports,
the Chief of the Common Carrier Bureau
may take any action necessary to ensure
that the universal service support
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mechanisms operate in a manner
consistent with the requirements of part
54 of this chapter, as well as such other
action as is deemed necessary and in the
public interest.

§69.622 Transition to the permanent
Administrator.

(a) If the association or the
independent subsidiary is not appointed
the permanent Administrator, the
association, independent subsidiary,
Schools and Libraries Corporation, and
Rural Health Care Corporation shall
cooperate fully in making the
permanent Administrator operational.

(b) The association and independent
subsidiary shall take all steps necessary
to maintain the division of
responsibilities between the association,
independent subsidiary, Schools and
Libraries Corporation, and Rural Health
Care Corporation as set forth in parts 54
and 69 of this chapter or such other
steps that the Commission may order.

[FR Doc. 97-20017 Filed 7-31-97; 8:45 am]
BILLING CODE 6712-01-U

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 193
[Docket No. PS-151; Amdt. 193-14]
RIN 2137-AC 88

Liquefied Natural Gas Regulations—
Miscellaneous Amendments

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Direct final rule.

SUMMARY: This direct final rule
incorporates safety requirements for
mobile and temporary Liquefied Natural
Gas (LNG) facilities by referencing the
National Fire Protection Association
(NFPA) Standard 59A (1996 edition),
Standard for the Production, Storage
and Handling of Liquefied Natural Gas
(LNG). This rule will reduce the burden
on the industry and state and federal
governments by eliminating waiver
requirements for mobile and temporary
LNG facilities. In this rule RSPA is
responding to the adverse comment
received on the mobile LNG facilities
requirements in the previously
published direct final rule [62 FR 8402;
2/25/97] by addressing a commenter’s
main concern that states in which
mobile LNG equipment is located must
be notified two weeks in advance. The
remainder of the requirements for
mobile LNG facilities are unchanged.

EFFECTIVE DATES: This direct final rule
takes effect October 15, 1997. The
incorporation by reference of certain
publications listed in the rule is
approved by the Director of the Federal
Register as of October 15, 1997. If RSPA
does not receive any adverse comment
or notice of intent to file an adverse
comment by September 2, 1997 the rule
will become effective on the date
specified. RSPA will issue a subsequent
notice in the Federal Register by
September 30, 1997 after the close of the
comment period to confirm that fact and
reiterate the effective date. If an adverse
comment or notice of intent to file an
adverse comment is received, RSPA will
issue a timely notice in the Federal
Register to confirm that fact and RSPA
would withdraw the direct final rule in
whole or in part. RSPA may then
incorporate the adverse comment into a
subsequent direct final rule or may
publish a notice of proposed
rulemaking.

ADDRESSES: Send comments in
duplicate to the Dockets Unit, Room
8421, Research and Special Programs
Administration, U.S. Department of
Transportation, 400 Seventh Street, SW,
Washington, DC 20590. Identify the
docket and notice number stated in the
heading of this notice. All comments
and docketed material will be available
for inspection and copying in Room
8421 between 8:30 a.m. and 5:00 p.m.
each business day.

FOR FURTHER INFORMATION CONTACT:
Mike Israni, telephone (202) 366-4571,
or e-mail: mike.israni@rspa.dot.gov,
regarding the subject matter of this
document, or the Dockets Unit (202)
366-4453, for copies of this document or
other information in the docket.

SUPPLEMENTARY INFORMATION:
Background

On February 25, 1997, RSPA
published a direct final rule (62 FR
8402) titled. ** Liquefied Natural Gas
Regulations—Miscellaneous
Amendments.” In that rule RSPA
updated the Liquefied Natural Gas
(LNG) regulations by replacing the
current ‘Flammable vapor-gas
dispersion protection’ method with a
method based on the ‘dense gas
dispersion (DEGADIS)’ model, and
replacing the current ‘Thermal radiation
protection’ method with a method based
on the “LNGFIRE” program model. In
addition, that final rule incorporated
safety requirements for mobile and
temporary LNG facilities by referencing
to the National Fire Protection
Association (NFPA) Standard 59A (1996
edition).

RSPA did not receive any comments
relative to the direct final rule
provisions for § 193.2057, Thermal
radiation protection, and § 193.2059,
Flammable vapor-gas dispersion
protection. Therefore, a separate
document [62 FR 36465; July 8, 1997]
confirming that the changes to Sections
193.2057 and 193.2059 in the direct
final rule became effective on June 25,
1997, was sent to the Federal Register.

RSPA received two comments on the
requirements for mobile and temporary
LNG facilities. One comment was from
the industry and a second was from an
individual employed by a state utility
commission. The industry comment,
from the largest independent natural gas
distribution company in New England,
applauded RSPA’s incorporation by
reference of the safety requirements for
mobile and temporary LNG facilities in
the NFPA standard 59A. This
commenter stated that the waiver
approval process for temporary LNG
facilities was burdensome because a
separate waiver request to state
regulators was required for each facility.
However, the commenter praised RSPA
for issuing a direct final rule which
would no longer require a waiver from
Part 193 requirements for these LNG
facilities if they comply with NFPA
59A.

The commenter from the state utility
commission expressed concern over
adopting the NFPA standard 59A by
reference for the mobile and temporary
LNG facilities. This commenter noted
that the specific provisions of the 16
alternative requirements for mobile LNG
facilities that were jointly developed by
New England area state representatives
were missing or were inadequately
addressed in the NFPA standard 59A.
This commenter stated that RSPA
should review the requirements in
greater detail, and ensure all 16 items
were addressed before adopting NFPA
59A.

RSPA, prior to initiating this
rulemaking, reviewed all 16 alternative
requirements and, with the exception of
one issue (namely, requiring an operator
to notify the State agency having
jurisdiction at least 2 weeks in advance),
determined that all requirements are
adequately addressed in NFPA standard
59A. The NFPA did not include this
requirement in standard 59A because it
is beyond the NFPA'’s scope. RSPA did
not include it in the previous direct
final rule. However, RSPA is adding that
requirement in this direct final rule.

As described in the direct final rule
(February 25, 1997; 62 FR 8402), RSPA
is amending 49 CFR Part 193 by adding
a section 193.2019 on mobile and
temporary LNG facilities. Mobile and
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temporary LNG facilities have a good
safety record and their use has become
quite common. However, Part 193
currently does not contain requirements
for such temporary operations and many
temporary operations cannot meet some
of the Part 193 requirements. In those
cases, operations have been authorized
through waivers issued by the relevant
states, and approved by RSPA, for
mobile and temporary facilities for
peakshaving applications, for service
maintenance during gas pipeline
systems repair/alteration, or for other
short term applications. In acting on
waiver requests, RSPA reviews
justification for not complying with Part
193 and requires alternative safety
provisions to maintain public safety.
There has been no adverse impact on
safety as a result of the waiver process
and RSPA anticipates an equivalent
level of safety following implementation
of this direct final rule. The safety
guidelines and the restrictions for LNG
mobile facilities in applicable sections
of NFPA 59A (1996 edition) provide an
adequate level of assurance of public
safety. The safety guidelines are
identical to those required as conditions
for waiver except for the requirement
shown as follows:

“The State agency having jurisdiction
over pipeline safety in the State in
which the portable LNG equipment is to
be located must be provided with a
location description for the installation
at least 2 weeks in advance, including
to the extent practical, the details of
siting, leakage containment or control,
fire fighting equipment, and methods
employed to restrict public access,
except that in the case of emergency
where such notice is not possible, as
much advance notice as possible must
be provided.”

Because RSPA has determined that all
16 alternative requirements have now
been addressed and for the other
reasons stated above, we do not see any
necessity for issuing a proposed rule.
Therefore, RSPA is incorporating by
reference NFPA 59A for mobile and
temporary LNG facilities in this direct

final rule. Operators will no longer need
a waiver from Part 193 requirements for
mobile facilities if they comply with the
applicable sections of NFPA 59A and
the requirement stated above. This will
reduce the burden on the industry and
state and federal governments without
compromising safety.

Rulemaking Analysis and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This rule is not considered to be a
significant regulatory action under
section 3(f) of Executive Order 12866,
and is not considered significant under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979).

This rule amends LNG regulations to
include requirements for mobile and
temporary facilities. This is consistent
with the President’s goal of regulatory
reinvention and improvement of
customer service to the American
people. There is no additional cost to
comply with this rule. These changes do
not warrant preparation of a Regulatory
Evaluation.

Executive Order 12612

This action has been analyzed under
the criteria of Executive Order 12612 (52
FR 41685; October 30,1987) and does
not have sufficient federalism impacts
to warrant the preparation of a
Federalism Assessment.

Regulatory Flexibility Act

Based on the facts available
concerning the impact of this rule, |
certify under section 606 of the
Regulatory Flexibility Act that it does
not have a significant impact on a
substantial number of small entities.

Paperwork Reduction Act

This rule does not modify the
paperwork burden that LNG operators
already have. Therefore, a paperwork
evaluation is unnecessary.

List of Subjects in 49 CFR Part 193

Fire prevention, Incorporation by
reference, Pipeline safety, Reporting and

recordkeeping requirements, Security
measures.

In consideration of the foregoing,
RSPA amends part 193 of title 49 of the
Code of Federal Regulations as follows:

PART 193—[AMENDED]

1. The authority citation for part 193
continues to read as follows:

Authority: 49 U.S.C. 5103, 60103, 60104,
60108, 60109, 60111, 60112, 60118; and 49
CFR 1.53.

2. Part 193 is amended by adding
§193.2019 to subpart A to read as
follows:

Subpart A—General

§193.2019 Mobile and temporary LNG
facilities

(a) Mobile and temporary LNG
facilities for peakshaving application,
for service maintenance during gas
pipeline systems repair/alteration, or for
other short term applications need not
meet the requirements of this part if the
facilities are in compliance with
applicable sections of NFPA 59A (1996
edition).

(b) The State agency having
jurisdiction over pipeline safety in the
State in which the portable LNG
equipment is to be located must be
provided with a location description for
the installation at least 2 weeks in
advance, including to the extent
practical, the details of siting, leakage
containment or control, fire fighting
equipment, and methods employed to
restrict public access, except that in the
case of emergency where such notice is
not possible, as much advance notice as
possible must be provided.

Issued in Washington, D. C. on July 28,
1997.

Kelley S. Coyner

Acting Administrator

[FR Doc. 97-20296 Filed 7-31-97; 8:45 am]
BILLING CODE 4910-60-U
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 701, 722 and 723

Organization and Operations of
Federal Credit Unions; Appraisals; and
Member Business Loans

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Notice of proposed rulemaking.

SUMMARY: The NCUA is proposing to
update, clarify and streamline its
existing rules concerning member
business loans and appraisals for
federally insured credit unions. The
intended effect of the proposal is to
reduce regulatory burden, maintain
safety and soundness, and expand the
number and type of business loans a
federal credit union may grant their
members.

DATES: Comments must be received on
or before September 30, 1997.
ADDRESSES: Direct comments to Becky
Baker, Secretary of the Board. Mail or
hand-deliver comments to: National
Credit Union Administration, 1775
Duke Street, Alexandria, Virginia 22314-
3428. Fax comments to (703) 518-6319.
Please send comments by one method
only.

FOR FURTHER INFORMATION CONTACT:
Michael J. McKenna, Staff Attorney,
Division of Operations, Office of
General Counsel, at the above address or
telephone: (703) 518-6540; or Roger
Blake, Program Officer, Division of
Supervision, Office of Examination and
Insurance, at the above address or
telephone: (703) 518-6360.

SUPPLEMENTARY INFORMATION:
A. Background

The NCUA Board adopted its first
member business loan rule in April
1987 due to increased amount of credit
union losses and failures attributed to
business lending activity. In response to
continued losses to credit unions and
the National Credit Union Share
Insurance Fund (NCUSIF) due to

member business loans, the NCUA
Board adopted a more restrictive
member business loan rule in
September 1991. In general, the results
of the 1991 revision have been very
positive. Nonetheless, experience with
the regulation indicates that there may
be a need for simplification,
clarification, and improvement. In
addition, NCUA is conducting a review
of its regulations pursuant to the
Regulatory Reinvention Initiative of the
Vice President’s National Performance
Review and the NCUA Board’s
Regulatory Relief Project.

In particular, NCUA is aware that
certain business and legal developments
make this a good time to review and
update the member business loan rule.
NCUA staff has over 5 years of
experience with implementing and
interpreting the regulation and believes
it can be improved. The purpose of this
notice of proposed rulemaking is to
identify, and request public comment
on reducing regulatory burden while
ensuring the safety and soundness of
federal credit unions and the NCUSIF.

In providing comments upon the
proposed rule, commentors should keep
in mind the needs of small credit
unions, especially community
development and low-income
designated credit unions, and their
members. In some cases, member
business loans provide an ideal means
for smaller credit unions to expand the
types of products and services offered to
their memberships and enhance their
members’ lives. For these types of credit
unions, member business loans may be
the best method to help the credit union
accommodate membership needs and
improve the community.

B. Section-by-Section Analysis

The most noticeable change in the
proposed revision is the use of a plain
English question and answer format.
The federal government is promoting
plain English to increase regulatory
comprehension and improve
compliance for users of regulations. An
intended consequence of this format,
other than anticipated compliance, is a
lessening of misunderstandings caused
by unclear standard regulatory language.
NCUA requests comments regarding the
new format and numbering system as
well as moving the rule from Part 701
to Part 723 of NCUA'’s Regulations.

Proposed Section 723.1—What is a
Member Business Loan?

This section provides a definition of
a member business loan. A member
business loan is any loan, line of credit,
or letter of credit where the borrower
uses the proceeds for the following
purposes: commercial, corporate,
investment property, business venture,
or agricultural. This definition is
slightly different from the current rule
in that the proposal deletes the term
“business” from *‘business investment
property”. Investment property,
whether business related or other,
represents additional risk (beyond that
of standard consumer lending) that
credit unions must recognize and
control through adequate underwriting
standards and monitoring.

NCUA proposes to move all other
definitions to Section 723.19.

Proposed Section 723.1(b)—Exceptions
to the General Rule

This section sets forth the exceptions
to the definition of a member business
loan. NCUA is proposing to retain the
exceptions in the current rule and add
one new exception to the definition.
The proposed exception is for one other
loan fully secured by a lien on 1 to 4
family dwelling where the borrower
does not rely upon rental or business
income derived from that property to
repay the loan. This exception would
allow credit unions to make more than
one real estate loan to one borrower,
subject to the 15% limitation, without
triggering the member business rule
requirements. However, NCUA still
believes that, given the risks associated
with business lending, the source of
repayment should be proven and stable
and not related to any income produced
by the collateral of that loan.

To avoid any misunderstanding, the
Board is once again reiterating that a
federal credit union may finance a
future retirement home under the long-
term mortgage authority. If at the time
the loan is made, the member’s intent is
to establish a new principal residence,
either immediately or some time in the
future, the federal credit union may
grant a long-term mortgage loan secured
by the second home. Under this
analysis, since the member intends to
occupy this residence as his or her
primary residence, the credit union may
grant a second home loan under the
long-term mortgage authority and the
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loan is exempt from the definition of a
member business loan.

The Board is requesting comments on
whether a loan fully secured by a lien
on a one to six family dwelling, that is
the borrower’s primary residence,
should be exempt from the definition of
a member business loan. It is the
Board’s understanding, that in some
urban locations, there are few, if any,
one to four family dwellings whereas
one to six family dwellings are more
common. The Board is considering this
change to provide an opportunity for
credit unions to help members renovate
properties and increase home
ownership by residents in low income
areas. The Board requests that
commentors address any additional risk
associated with such properties and
why this type of property should not be
considered a member business loan.
NCUA currently views this as a member
business loan since five of the six units
are likely to be rental units. Also,
commentors should keep in mind that
such loans would statutorily be limited
to twelve years.

The current rule exempts loans fully
secured by shares in the credit union or
deposits in other financial institutions.
NCUA believes the current regulation
may not be clear regarding the term
“financial institutions” since the rule
does not define the term. Therefore,
NCUA proposes to clarify the term to
read “‘federally insured financial
institutions” since deposits in non-
federally insured institutions may
represent a greater risk of loss.

NCUA proposes to increase the dollar
threshold at which the rule applies from
$50,000 to $100,000. NCUA has
received many comments from credit
unions regarding vehicle loans and
vacation home loans that currently
bump up against the threshold and have
to be classified as business loans. NCUA
has also received many comments
regarding a situation where a member
had a loan that was exempted because
it was under the $50,000 threshold.
Subsequently, the member desired to
purchase an automobile for their
business and in the business’s name for
tax purposes. If the credit union made
the loan and the aggregate total of such
loans exceeded the $50,000 threshold,
then under the current regulation, the
second loan is considered to be a
member business loan. In essence, many
credit unions have avoided making a
good automobile loan because they are
not structured to make member business
loans. The increase in the exception
threshold should alleviate these types of
problems. Moreover, staff believes that
most credit unions can handle the
increased risk safely. However, NCUA

continues to expect that a credit union
will test “‘business related loans”
against sound underwriting standards
and the borrower’s ability to repay,
regardless of whether an exception
applies.

Proposed Section 723.2—What Are the
Prohibited Activities?

NCUA is proposing no substantive
changes from the current rule except for
adding senior management employees
and officials to the provision prohibiting
equity agreements/joint ventures.

Proposed Section 723.3—What Are the
Requirements for Construction and
Development Lending?

This section sets forth the
requirements for construction and
development lending. NCUA is
proposing no substantive changes to this
section from the current rule. However,
NCUA wishes to clarify that member
construction and development loans
that are below the dollar limits
(individually and/or in the aggregate)
are not considered to be member
business loans for the purpose of this
rule. Thus, if a member has a
construction loan for $40,000, and no
other outstanding business type loans
(including unfunded business type lines
of credit), then the construction loan is
not a member business loan.
Nevertheless, given the increased risk
associated with these types of loans,
NCUA expects credit unions to have
adequate polices, procedures, and
monitoring systems in place to address
this type of lending.

Proposed Section 723.4—What Are the
Other Applicable Regulations?

This section merely describes the
other lending rules credit unions must
follow when granting member business
loans. NCUA is proposing no
substantive changes from the current
rule.

Proposed Section 723.5—How Do |
Implement a Member Business Loan
Program?

Many credit unions have informed
NCUA staff that they have not instituted
a member business loan program
because they could not meet the
requirement to have a person on staff
with two years of direct experience with
business lending. Credit unions stated
that they could not make certain vehicle
loans to small businesses because their
employees did not have experience in
making business loans. NCUA has never
required experience with business loans
in general but rather experience with
making loans the credit union intends to
grant. Hence, if a loan officer has

experience making vehicle loans to
consumers, he or she would also have
the requisite experience to make vehicle
loans for a business purpose. To clarify
the experience requirement, NCUA is
proposing to change the terminology in
the rule to “* * * at least two years
direct experience with the type of
lending the credit union will be
engaging in.” NCUA believes that if a
credit union has adequate policies,
controls, and monitoring in place,
employees with experience in the type
of lending for which the credit union
proposes to make business loans, it
should be able to make those loans.
Though a business automobile loan
represents more risk than a consumer
automobile loan, the credit union can
manage that risk through policies,
controls, and monitoring.

Credit unions do not have to hire staff
to meet the requirements of this section;
however, credit unions must ensure that
the expertise is available. They can meet
the experience requirement through
various approaches. For example, a
credit union can utilize the services of
a CUSO, an employee of another credit
union, an independent contractor, or
other third parties. However, the actual
decision to grant a loan must reside
with the credit union.

Proposed Section 723.6—What Must
Our Member Business Loan Policies
Address?

This section sets forth those items that
credit unions must address in their
written business loan policies. The
proposal retains many of the
requirements contained in the current
regulation but they are now located in
two sections, 723.6 and 723.7. The
proposal adds a new requirement for
credit unions to review financial
statements. NCUA believes that, just
periodically updating financial
statements, is not sufficient. The
benefits of updating this information
come from the process of reviewing and
analyzing this information.

The proposal also changes the term
“appraisals’ to ‘“determination of
value.” The current wording implies, or
emphasizes, that member business loans
center around real estate lending. The
proposed wording clarifies that,
whether a member business loan is for
real estate or non-real estate, credit
unions must meet the collateral
requirements. The proposal also
changes the term “‘title search’” to
“‘determination of ownership” for the
same reason.

The proposal also clarifies that
maturity of a member business loan may
not exceed 12 years. Several credit
unions have inquired about the
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permissibility of structuring member
business loans as 12-year-or less balloon
notes, with the idea of refinancing the
balloon for another 12 years. It is
permissible to use a balloon payment
method to finance business loans
provided that this type of financing is
not being used to circumvent the 12
year maturity restriction imposed by the
Federal Credit Union Act.

Proposed Section 723.7—What Other
Items Must the Member Business Loan
Policy Address?

This section sets forth the remaining
issues that written loan policies must
address, including loan-to-value ratios
and the requirement for the personal
liability and guarantee of the member.
The current rule states that “‘[u]nless a
credit union loan program was in
existence prior to January 1, 1992, and
is granted an exemption by the regional
director, loans shall be granted on a
fully secured basis by collateral.”
Section 701.21(h)(2)(ii)(A). NCUA is
proposing to expand the waiver for this
section by eliminating the requirement
that the member business loan program
be in existence prior to January 1, 1992.
This would permit credit unions that
recently initiated member business loan
programs to seek an exemption from the
loan-to-value ratios.

The NCUA Board is also proposing to
increase the second lien limitation from
70% to 80% for collateral loan-to-value
ratios. The 70% limit is not competitive
in today’s market. NCUA believes the
increase represents little additional risk
but does provide added flexibility for
credit unions. The proposal also
clarifies that private mortgage insurance
for first liens with a loan-to-value ratio
exceeding 80% applies only to real
estate loans.

Proposed Section 723.8—How Much
May One Member, or a Group of
Associated Members, Borrow?

This section sets forth the aggregate
amount of outstanding member business
loans that credit unions may grant to
one member, or a group of associated
members. Unless NCUA grants a waiver,
the current rule limits the aggregate
amount of outstanding business loans to
any one member or group of associated
members to 15% of the credit union’s
reserves (less the Allowance for Loan
Losses account) or $75,000, whichever
is higher. With the increase of the
general exception dollar limit to
$100,000, there must be a corresponding
increase to $100,000 for the aggregate
limit.

NCUA has received inquiries about
loan participations in regard to business
loan limits. In those situations where

the credit union sold the participation
without recourse, the amount sold
would not be included when calculating
the 15% limit to one borrower.
However, if the credit union sold the
participation with recourse (that is, the
selling credit union essentially retains a
contingent liability), it would include
the amount sold when calculating the
15% limit.

Proposed Section 723.9—How Do |
Calculate the Aggregate 15% Limit?

The current rule states that if any
portion of a member business loan is
secured by shares in the credit union, or
a deposit in another financial
institution, or fully or partially insured
or guaranteed by, or subject to an
advance commitment to purchase by
any agency of the federal government or
of a state or any of its political
subdivisions, such portion is not used
in calculating the 15% limit. NCUA is
proposing no substantive change to the
current rule on the calculation of the
15% limit. Some credit unions have
asked NCUA staff whether the partial
guarantee by a federal agency includes
loans guaranteed by the Small Business
Administration. The amount of the loan
guaranteed by the Small Business
Administration is not used in
calculating the 15% limit. Credit unions
must continue to meet its due diligence
requirements regarding the underlying
Small Business Administration loan.

For consistency with proposed
section 723.1(b), NCUA is proposing to
change the term “financial institution”
in this section to “federally insured
financial institution”.

Proposed Section 723.10—What Loan
Limit Waivers Are Available?

The current rule provides for a waiver
from: (1) the maximum loan amount to
one borrower or associated group of
members; (2) loan-to-value ratios; and
(3) construction and development
lending. Except for the previously
discussed expansion of the waiver on
loan-to-value ratios, NCUA is proposing
no substantive change to the current
rule on what loan limit exceptions are
available.

Proposed Section 723.11—How Do |
Obtain an Available Waiver?

This section describes the information
that credit unions must submit to the
Regional Director with their waiver
request. NCUA is proposing no
substantive changes to what the current
rule requires.

Proposed Section 723.12—What Will
NCUA Do With My Waiver Request?

This section addresses what the
Regional Director considers in
reviewing the waiver request and how
the waiver is processed. Many regional
directors typically consider not only the
credit union’s historical CAMEL rating,
but also that rating’s components. Such
areview is a prudent practice and
provides more information than simply
the CAMEL rating. The proposal would
require that the Regional Director
consider the composites to the CAMEL
rating and not simply the overall
CAMEL rating. In assessing risk, the
Regional Director will determine if any
safety and soundness concerns are
raised due to granting the waiver.

The proposal increases the number of
days from 30 to 60 that a Regional
Director has to act on a waiver request.
It also eliminates the automatic waiver
approval if a region does not take action
on a request within the specified time
frame. NCUA believes, that with the
increase in the types of waivers
available in the proposal, regions will
have more requests to process. Hence,
the regions will need more time to
process the requests adequately.

Proposed Section 723.13—What
Options Are Available to Us if the
Regional Director Denies Our Waiver
Request, or a Portion of it?

Under the current rule, a credit union
can appeal the denial of its request to
the NCUA Board. NCUA proposes no
substantive changes to this area.

Proposed Section 723.14—How Do |
Reserve for Potential Losses?

Consistent with the current rule, this
section addresses the criteria for
determining the classification of loans.
NCUA proposes no substantive change
to the loan classification. However,
NCUA proposes to move the current
Appendix of Section 701.21(h) to this
proposed section.

Proposed Section 723.15—How Much
Must | Reserve for Potential Losses?

This section provides a schedule a
credit union must use to reserve for
classified loans. NCUA proposes no
substantive changes to this schedule
from the current rule. However, NCUA
is proposing to clarify the meaning of
this section by stating that this is the
minimum amount when establishing the
reserve percentage. This is simply a
clarification so that a credit union will
not misinterpret the stated percentages
as an absolute.
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Proposed Section 723.16—What Are
The Recordkeeping Requirements?

Consistent with the current rule, a
credit union must separately identify
member business loans in its records
and financial reports. NCUA proposes
no substantive change to this
requirement from the current rule.

Proposed Section 723.17—What
Additional Steps do Federally Insured
State Chartered Credit Unions Have to
Perform?

NCUA believes it is important for
state supervisory authorities to remain
aware of, and involved in, member
business loan activity in federally
insured state chartered credit unions.
Therefore, this new section would
require federally insured state chartered
credit unions to obtain written approval
for a waiver from their state supervisory
authority prior to submitting the waiver
request to NCUA.

Proposed Section 723.18—How Can a
State Supervisory Authority Develop
and Implement a Member Business
Loan Regulation?

In the current rule, a federally insured
state charter credit union may be
exempt from NCUA’s member business
rule if the state had adopted a
substantially equivalent regulation as
determined by the NCUA board. The
Board believes that this process has
been effective. However, in order to
provide better guidance to the states, the
regulation identifies the minimum
requirements that they must address for
a rule to be deemed substantially
equivalent.

Proposed Section 723.19—Definitions

NCUA is proposing a general
definition section at the end of the rule.
NCUA is proposing to clarify the Loan-
to-Value ratio by including terminology
that requires the inclusion of unfunded
commitments and/or lines of credit
when determining the aggregate sum.

C. Other Proposed Revisions—Reducing
Regulatory Burden

Under the current rule, all loans, lines
of credit, or letters of credit that meet
the definition of a member business
loan must be separately identified in the
records of the credit union and be
reported as such in financial and
statistical reports required by the
NCUA. NCUA believes that this
information is already collected, and
readily available, through the 5300 Call
Report. The current requirement
imposes an unnecessary burden on
credit unions and, therefore, the NCUA
Board is proposing to delete this
monitoring requirement.

The current rule requires credit
unions to provide periodic disclosure to
credit union members of the number
and aggregate dollar amount of member
business loans. NCUA believes the
language is ambiguous and does not
serve any true safety or soundness issue
or concern. Therefore, the NCUA Board
proposes to delete this requirement.

The current Section 701.21(c)(5) of
NCUA'’s Regulations references the
member business loan section. Due to
the proposed change to the member
business loan rule numbering system,
NCUA proposes to update 701.21(c)(5)
to reference the appropriate sections of
the proposed rule.

D. Part 722—Appraisals

A number of credit unions have
suggested that a credit union should be
able to obtain a waiver from the
appraisal requirement for member
business loans. They argue that, since
the appraisal requirement for business
loans is significantly lower for credit
unions (threshold is $50,000) than for
banks (threshold is $250,000) that credit
unions are at a severe competitive
disadvantage in making business loans
to people of modest means.
Furthermore, they suggest that in some
instances an appraisal is practically
meaningless. One example they have
provided is the requirement for an
appraisal on a business loan to construct
a church. Another example where an
appraisal may be unnecessary is where
the loan-to-value ratio is extremely low
due to property ownership interests
such as borrowing a small amount to
improve property that is already
completely owned by the member.

The NCUA Board continues to believe
that, for credit unions engaging in
business lending that involves real
estate, their greatest single risk
protection is a licensed or certified
appraisal to support the loan-to-value
ratio. However, the Board is willing to
provide for a waiver from the appraisal
requirement because there may be a
small number of loans that credit unions
may grant where the appraisal
requirement is an unnecessary burden.
The church loan scenario is a good
example of where an appraisal may not
be necessary.

When reviewing the waiver request,
the Regional Director will consider: (1)
the reason for the waiver of the
appraisal requirement; (2) the credit
union’s written business loan policies;
(3) an analysis of the credit union’s
prior experience making member
business loans; and (4) written
documentation provided by the credit
union which may indicate present value

(such as tax assessments, market
analysis, etc.).

E. Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact any proposed regulation may
have on a substantial number of small
entities (primarily those under $1
million in assets). The proposed
member business loan rule would
reduce existing regulatory burdens. In
addition, most small credit unions do
not grant member business loans.
Therefore, the NCUA Board has
determined and certifies that the
proposed amendment, if adopted, will
not have a significant economic impact
on a substantial number of small credit
unions. Accordingly, the Board has
determined that a Regulatory Flexibility
Analysis is not required.

Paperwork Reduction Act

NCUA has determined that several
requirements of this proposal constitute
collections of information under the
Paperwork Reduction Act. The
requirements are that FICUs: (1) develop
written loan polices; (2) provide waiver
requests in writing. These sections are
necessary to ensure the safety and
soundness of credit unions involved in
business lending as well as process
requests for waivers. Other aspects of
this proposal reduce the paperwork
requirements in the current rule.

It is NCUA'’s view that the time it
takes a credit union to develop written
loan policies is not a burden created by
this regulation but is the usual and
customary practice in the normal
operations of a business entity. The
paperwork burdens created by this rule
is the written request for a waiver.

NCUA estimates that it should take a
credit union an average of 2 hours to
develop a written waiver request. NCUA
estimates that it will receive 50 waiver
requests in any given year. The annual
reporting burden would be 100 hours to
comply with this requirement. The total
annual burden hours imposed by the
proposed rule is 100 hours.

The Paperwork Reduction Act of 1995
and regulations of the Office of
Management and Budget (OMB) require
that the public be provided an
opportunity to comment on information
collection requirements, including an
agency’s estimate of the burden of the
collection of information.

The NCUA Board invites comment
on: (1) whether the collection of the
information is necessary for the proper
performance of the functions of NCUA,
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including whether the information will
have practical utility; (2) the accuracy of
NCUA'’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses.

OMB is required to make a decision
concerning the collection of information
contained in these proposed regulations
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment to
the NCUA Board on the proposed
regulation.

Organizations and individuals
desiring to submit comments on the
information collection requirements
should direct them to the Office of
Information and Regulatory Affairs,
OMB, Room 10235, New Executive
Officer Building, Washington, D.C.
20503; Attention: Alex Hunt, Desk
Officer for NCUA. Comments must also
be sent to NCUA, 1775 Duke Street,
Alexandria, VA 22314-3428; Attention:
Betty May, Paperwork Reduction Act
Coordinator, Telephone No. (703) 518—
6410; Fax No. (703) 518-6433; E-Mail
Address: BETTYM@NCUA.GOV.
Comments should be postmarked by
September 30, 1997. All comments
submitted in response to these proposed
regulations will be available for public
inspection, during and after the
comment period, at NCUA'’s Central
Office, 6th Floor, Law Library, 1775
Duke Street, Alexandria, VA between
the hours of 9 a.m. and 1 p.m., Monday
through Friday of each week except
federal holidays, and by appointment
through the Law Librarian at telephone
no. (703) 518-6540.

Executive Order 12612

Executive Order 12612 requires
NCUA to consider the effect of its
actions on state interests. The proposed
rule would, as does the current rule,
apply to all federally insured credit
unions, including federally insured
state-chartered credit unions. However,
since the proposed rule reduces
regulatory burdens, NCUA has
determined that the proposed rule does
not constitute a “‘significant regulatory

action” for purposes of the Executive
Order. NCUA welcomes comment on
means and methods to coordinate with
the state credit union supervisors
regarding achievement of shared goals
involving viability, flexibility, parity,
conformity, and safety and soundness
regarding member business loans.

List of Subjects
12 CFR Part 701

Credit, Credit unions, Insurance,
Reporting and recordkeeping
requirements, Surety bonds.

12 CFR Part 722

Appraisals, Credit, Credit unions,
Mortgages, Reporting and recordkeeping
requirements, State-certified and State-
licensed appraisers.

12 CFR Part 723

Credit, Credit unions, Reporting and
recordkeeping requirements.

By the National Credit Union
Administration Board on July 23, 1997.
Becky Baker,

Secretary of the Board.

For the reasons set forth in the
preamble, it is proposed that 12 CFR
chapter VII be amended as follows:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

1. The authority citation for Part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, 1789. Section 701.6 is also
authorized by 31 U.S.C. 3717. Section 701.31
is also authorized by 15 U.S.C. 1601 et seq.;
42 U.S.C. 1861 and 3601-3610. Section
701.35 is also authorized by 42 U.S.C. 4311
4312.

2. Section 701.21 is amended in
paragraph (c)(5) by revising
“8§701.21(h)(1)(i)” to read “§ 723.1 of
this chapter” and *“§ 701.21(h)(2)(ii)"” to
read ‘‘§8723.8 and 723.9 of this
chapter”.

§701.21 [Amended]

3. Section 701.21(h) is removed and
reserved.

PART 722—APPRAISALS

4. The authority citation for part 722
continues to read as follows:

Authority: 12 U.S.C. 1766, 1789 and 3339.

5. Section 722.3 is amended by
removing ‘“‘or”’ at the end of paragraph
(a)(7), by removing the period at the end
of paragraph (a)(8)(ii) and adding *; or”
in its place, and by adding a new
paragraph (a)(9) to read as follows:

§722.3 Appraisals required; transactions
requiring a State certified or licensed
appraiser.

(a) * K *

(9) The regional director has granted
a waiver from the appraisal requirement
for a loan meeting the definition of a
member business loan.
* * * * *

6. Part 723 is added to read as follows:

PART 723—MEMBER BUSINESS
LOANS

Sec.

723.1 What is a member business loan?

723.2 What are the prohibited activities?

723.3 What are the requirements for
construction and development lending?

723.4 What are the other applicable
regulations?

723.5 How do you implement a member
business loan program?

723.6 What must your member business loan
policy address?

723.7 What are the collateral and security
requirements?

723.8 How much may one member, or a
group of associated members, borrow?

723.9 How do you calculate the aggregate
15% limit?

723.10 What loan limit waivers are
available?

723.11 How do you obtain a waiver?

723.12 What will NCUA do with my waiver
request?

723.13 What options are available to us if the
Regional Director denies our waiver
request, or a portion of it?

723.14 How do | reserve for potential losses?

723.15 How much must I reserve for
potential losses?

723.16 What are the recordkeeping
requirements?

723.17 What additional steps do federally
insured state chartered credit unions
have to perform?

723.18 How can a State Supervisory
Authority develop and enforce a Member
Business Loan Regulation?

723.19 Definitions.

Authority: 12 U.S.C. 1756, 1757, 1766,
1785, 1789.

§723.1 What is a member business loan?
(a) General rule. A member business
loan includes any loan, line of credit, or
letter of credit where the borrower uses
the proceeds for the following purposes:

(1) Commercial,

(2) Corporate;

(3) Investment property;

(4) Business venture; or

(5) Agricultural.

(b) Exceptions to the general rule. The
following are not member business
loans:

(1) Loan(s) fully secured by a lien on
a 1 to 4 family dwelling that is the
member’s primary residence;

(2) One other loan fully secured by a
lien on a 1 to 4 family dwelling that
does not rely upon rental or business
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income derived from that property for
repayment;

(3) Loan(s) fully secured by shares in
the credit union or deposits in other
federally insured financial institutions;

(4) Loan(s) to a member or an
associated member which, when added
together, are less than $100,000;

(5) Loan(s) where a federal or state
agency (or its political subdivision):
fully insures repayment; or fully
guarantees repayment; or provides an
advance commitment to purchase in
full,;

nd

(6) Loan(s) granted by a corporate
credit union to another credit union
under part 704 of this chapter.

§723.2 What are the prohibited activities?
(a) Senior management employees.
You must not make a member business

loan to the following:

(1) Any member of the board of
directors who is compensated as such;

(2) Your chief executive officer
(typically this individual holds the title
of President or Treasurer/Manager);

(3) Any assistant chief executive
officers (e.g., Assistant

President, Vice President, or Assistant
Treasurer/Manager);

(4) Your chief financial officer
(Comptroller); or

(5) Any associated member or
immediate family member of anyone
listed in paragraphs (a)(1) through (4) of
this section.

(b) Equity agreements/joint ventures.
You may not grant a member business
loan where a portion of the amount of
income received by the credit union,
senior management employees, or
officials in conjunction with the loan is
tied to the profit or sale of the business
or commercial endeavor for which the
loan is made.

§723.3 What are the requirements for
construction and development lending?

Unless the Regional Director grants an
exemption, loans granted for the
construction or development of
commercial or residential property are
subject to the following additional
requirements:

(a) The aggregate of all construction
and development loans must not exceed
15 percent of reserves, (excluding the
Allowance for Loan Losses account). To
determine the aggregate, you may
exclude any portion of a loan:

(1) Secured by shares in the credit
union;

(2) Secured by deposits in another
federally insured financial institution;

(3) Fully or partially insured or
guaranteed by any agency of the federal
government, state, or its political
subdivisions; or

(4) Subject to an advance commitment
to purchase by any agency of the federal
government, state, or its political
subdivisions;

(b) The borrower must have a
minimum of 35 percent equity interest
in the project being financed; and

(c) The funds for these projects may
be released only after on-site, written
inspections by independent, qualified
personnel and according to a
preapproved draw schedule and any
other conditions as set forth in the loan
documentation.

§723.4 What are the other applicable
regulations?

The provisions of § 701.21(a) through
(9) of this chapter apply to member
business loans to the extent they are
consistent with this part.

§723.5 How do you implement a member
business loan program?

The board of directors must adopt
specific business loan policies and
review them at least annually. The
board must also utilize the services of
an individual with at least two years
direct experience with the type of
lending the credit union will be
engaging in.

§723.6 What must your member business
loan policy address?

At a minimum, your policy must
address the following:

(a) The types of business loans you
will make;

(b) Your trade area;

(c) The maximum amount of your
assets, in relation to reserves, that you
will invest in business loans;

(d) The maximum amount of your
assets, in relation to reserves, that you
will invest in a given category or type
of business loan;

(e) The maximum amount of your
assets, in relation to reserves, that you
will loan to any one member or group
of associated members, subject to
§723.8;

() The qualifications and experience
of personnel (minimum of 2 years)
involved in making and administering
business loans;

(9) A requirement to analyze and
document the ability of the borrower to
repay the loan;

(h) Receipt, periodic updating, and
review of financial statements and other
documentation, including tax returns;

(i) A requirement for sufficient
documentation supporting each request
to extend credit, or increase an existing
loan or line of credit (except where the
board of directors finds that the
documentation requirements are not
generally available for a particular type
of business loan and states the reasons

for those findings in the credit union’s
written policies). At a minimum, your
documentation must include the
following:

(1) Balance sheet;

(2) Cash flow analysis;

(3) Income statement;

(4) Tax data;

(5) Leveraging; and

(6) Comparison with industry average
or similar analysis;

(i) The collateral requirements,
including, but not limited to:

(1) Loan-to-value ratios;

(2) Determination of value;

(3) Determination of ownership;

(4) Steps to secure various types of
collateral; and

(5) How often the credit union will
reevaluate the value and marketability
of collateral;

(k) The interest rates and maturities of
business loans (maturity may not exceed
12 years);

(I) General loan procedures which
include:

(1) Loan monitoring;

(2) Servicing and follow-up; and

(3) Collection;

(m) Identification of those individuals
prohibited from receiving member
business loans.

§723.7 What are the collateral and
security requirements?

(a) Unless your NCUA Regional
Director grants a waiver, all member
business loans must be secured by
collateral as follows:

Minimum loan to value require-

Lien ments

LTV ratios cannot exceed 95%.

You may grant a LTV ratio in
excess of 80 percent only
where the value in excess of
80 percent is covered through:
in regards to real estate mem-
ber business loans, acquisi-
tion of private mortgage or
equivalent type insurance pro-
vided by an insurer accept-
able to the credit union (where
available); insurance or guar-
antees by, or subject to ad-
vance commitment to pur-
chase by, an agency of the
Federal government; or insur-
ance or guarantees by, or
subject to advance commit-
ment to purchase by, an
agency of a state or any of its
political subdivisions.

LTV ratios up to 80%.

LTV ratios up to 80%.

First ..........
Second .....

(b) Borrowers, other than a not for
profit organization as defined by the
Internal Revenue Service Code (26
U.S.C. 501) or those where the regional
director grants a waiver; must provide
their personal liability and guarantee.
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(c) Federally insured credit unions are
exempt from the provisions of
paragraphs (a) and (b) of this section
with respect to credit card line of credit
programs offered to nonnatural person
members that are limited to routine
purposes normally made available
under those programs.

§723.8 How much may one member, or a
group of associated members, borrow?

The aggregate amount of outstanding,
member business loans to any one
member or group of associated members
must not exceed the greater of:

(a) 15% of the credit union’s reserves
(excluding the Allowance for Loan
Losses account); or

(b) $100,000; or

(c) An amount approved by the credit
union’s NCUA Regional Director.

§723.9 How do | calculate the aggregate
15% limit?

(a) Step 1. Calculate the numerator by
adding together the total outstanding
balance of member business loans to
any one member, or group of associated
members. From this amount, subtract
any portion:

(1) Secured by shares in the credit
union;

(2) Secured by deposits in another
federally insured financial institution;

(3) Fully or partially insured or
guaranteed by any agency of the Federal
government, state, or its political
subdivisions;

(4) Subject to an advance commitment
to purchase by any agency of the
Federal government, state, or its
political subdivisions.

(b) Step 2. Divide the numerator by all
reserves, excluding the Allowance for
Loan Losses account.

§723.10 What loan limit waivers are
available?

You make seek a waiver in the
following areas:

(a) Loan-to-value ratios;

(b) Maximum loan amount to one
borrower or associated group of
borrowers; and

(c) Construction and development
loan limits.

§723.11 How do | obtain a waiver?

To obtain a waiver, you must provide
your NCUA Regional Director:

(a) A copy of your business lending
policy;

(b) The higher limit sought;

(c) An explanation of the need to raise
the limit;

(d) Documentation supporting your
ability to manage this activity; and

(e) An analysis of the credit union’s
prior experience making member
business loans, including as a
minimum:

(1) The history of loan losses and loan
delinquency;

(2) Volume and cyclical or seasonal
patterns;

(3) Diversification;

(4) Concentrations of credit to one
borrower or group of associated
borrowers in excess of 15 percent of
reserves (excluding the Allowance for
Loan Losses account);

(5) Underwriting standards and
practices;

(6) Types of loans grouped by purpose
and collateral; and

(7) The qualifications of personnel
responsible for underwriting and
administering member business loans.

§723.12 What will NCUA do with my
waiver request?

Your Regional Director will:

(a) Review the information you
provided in your request;

(b) Evaluate the level of risk to your
credit union;

(c) Consider your credit union’s
historical CAMEL composite and
component ratings when evaluating
your request; and

(d) Notify you of the action taken
within 60 calendar days of receiving
your request.

§723.13 What options are available to us
if the Regional Director denies our waiver
request, or a portion of it?

You may appeal the Regional
Director’s decision in writing to the
NCUA Board. Your appeal must include
all information requested in § 723.11
and why you disagree with your
Regional Director’s decision.

§723.14 How do | reserve for potential
losses?

Non-delinquent loans may be
classified based on factors such as the
adequacy of analysis and supporting
documentation. You must classify
potential loss loans as either
substandard, doubtful, or loss. The
criteria for determining the
classification of loans are:

(a) Substandard. Loan is inadequately
protected by the current sound worth
and paying capacity of the obligor or of
the collateral pledged, if any. Loans
classified must have a well-defined
weakness or weaknesses that jeopardize
the liquidation of debt. They are
characterized by the distinct possibility
that the credit union will sustain some
loss if the deficiencies are not corrected.
Loss potential, while existing in the
aggregate amount of substandard loans,
does not have to exist in individual
loans classified substandard.

(b) Doubtful. A loan classified
doubtful has all the weaknesses
inherent in one classified substandard,

with the added characteristic that the
weaknesses make collection or
liquidation in full, on the basis of
currently existing facts, conditions, and
values, highly questionable and
improbable. The possibility of loss is
extremely high, but because of certain
important and reasonably specific
pending factors which may work to the
advantage and strengthening of the loan,
its classification as an estimated loss is
deferred until its more exact status may
be determined. Pending factors include:
proposed merger, acquisition, or
liquidation actions; capital injection;
perfecting liens on collateral; and
refinancing plans.

(c) Loss. Loans classified loss are
considered uncollectible and of such
little value that their continuance as
loans is not warranted. This
classification does not necessarily mean
that the loan has absolutely no recovery
or salvage value, but rather, it is not
practical or desirable to defer writing off
this basically worthless asset even
though partial recovery may occur in
the future.

§723.15 How much must | reserve for
potential losses?

The following schedule sets the
minimum amount you must reserve for
classified loans:

Classification Amount required

Substandard ..... 10% of outstanding amount
unless other factors
(e.g., history of such
loans at the credit union)
indicate a greater or
lesser amount is appro-
priate.

50% of the outstanding
amount.

100% of the outstanding
amount.

§723.16 What are the recordkeeping
requirements?

You must separately identify member
business loans in your records and in
the aggregate on your financial reports.

§723.17 What additional steps do federally
insured state chartered credit unions have
to perform?

When requesting a waiver from your
Regional Director, federally insured
state chartered credit unions must first
submit their request to their state
supervisory authority. If the state
supervisory authority approves the
request, the credit union must forward
its request, with the state supervisory
authority’s written approval, to its
Regional Director.
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§723.18 How can a State Supervisory
Authority develop and enforce a Member
Business Loan Regulation?

(a) The NCUA Board may exempt a
federally insured state chartered credit
union from NCUA’s Member Business
Rule in this part if the state has adopted
a rule substantially equivalent to
NCUA'’s rule in this part. In a
substantially equivalent determination,
the Board reviews whether the state
regulation minimizes the risk and
accomplishes the overall objectives of
NCUA'’s member business rule in this
part. Specifically, the Board will focus
its equivalency review on the definition
of:

(1) A member business loan;
(2) Loan to one borrower limits;
(3) Written loan policies;

(4) Collateral and security
requirements;

(5) Construction and development
lending; and

(6) Loans to senior management.

(b) To receive a substantially
equivalent determination, the State
Supervisory Authority must submit
their rule to the NCUA regional office.
After reviewing the rule, the region will
forward the request to the NCUA Board
for final determination.

§723.19 Definitions.

For purposes of this part, the
following definitions apply:

Associated member is any member
with a shared ownership, investment, or
other pecuniary interest in a business or
commercial endeavor with the
borrower.

Construction or development loan is a
financing arrangement for acquiring
property or rights to property, including
land or structures, with the intent to
convert it to income-producing property
such as: residential housing for rental or
sale; commercial use; industrial use; or
similar uses.

Immediate family member is a spouse
or other family member living in the
same household.

Loan-to-value ratio is the aggregate
amount of all sums borrowed
(outstanding balances plus any
unfunded commitment/line of credit)
from all sources on an item of collateral
divided by the market value of the
collateral used to secure the loan.

Reserves are all reserves, including
the Allowance for Loan Losses and
Undivided Earnings or surplus.

[FR Doc. 97-19936 Filed 7-31-97; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-ANE-16]

RIN 2120-AA64

Airworthiness Directives; Precision
Airmotive Corporation Carburetors

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to Precision
Airmotive Corporation carburetors, that
currently requires the inspection of
those carburetors equipped with a two-
piece venturi at each annual inspection
to determine if the primary venturi is
loose or missing, and requires the
replacement of a two-piece venturi with
a one-piece venturi within 48 months
after the effective date of the existing
AD. This action would eliminate the
requirement to install a one-piece
venturi, and allows the installation of a
one-piece venturi on affected
carburetors as an optional terminating
action; or, requires repetitive
inspections of a two-piece venturi on
affected carburetors. This AD would
also add an additional carburetor model,
and requires the installation of a new
fuel nozzle on certain carburetors when
a one-piece venturi is installed. This
proposal is prompted by service
difficulty reports describing engines that
fail to attain rated power, run rough, or
experience power loss after installation
of a one-piece venturi in accordance
with the existing AD, and by incidents
of forced landings of aircraft powered by
engines modified to comply with the
existing AD. The actions specified by
the proposed AD are intended to
prevent disruption of fuel flow to the
engine resulting in failure to attain rated
power, power loss in flight, and forced
landings.

DATES: Comments must be received by
September 30, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
97-ANE-16, 12 New England Executive
Park, Burlington, MA 01803-5299.
Comments may also be sent via the
Internet using the following address: *‘9-
ad-engineprop@faa.dot.gov”’. Comments
sent via the Internet must contain the
docket number in the subject line.

Comments may be inspected at this
location between 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Precision Airmotive Corporation, 3220
100th Street SW., Building E, Everett,
WA 98204, telephone (206) 353—-8181,
fax (206) 348-3545. This information
may be examined at the FAA, New
England Region, Office of the Assistant
Chief Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Richard Simonson, Aerospace Engineer,
Seattle Aircraft Certification Office,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW, Renton, WA
98055-4056; telephone (425) 227-2597,
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the rules docket number
and be submitted in triplicate to the
address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97—ANE-16." The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 97-ANE-16, 12 New
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England Executive Park, Burlington, MA
01803-5299.

Discussion

On September 8, 1993, the Federal
Aviation Administration (FAA) issued
airworthiness directive (AD) 93-18-03,
Amendment 39-8688 (58 FR 50843,
September 29, 1993), to require annual
inspections of Precision Airmotive
Corporation (formerly Facet Aerospace
Products Corporation and Marvel-
Schebler Corporation) Model MA-3A,
MA-3PA, MA-3SPA, and MA-4SPA
carburetors equipped with two-piece
venturis to determine if the primary
venturi is loose or missing, and to
require replacement of a two-piece
venturi with a one-piece venturi within
48 months after the effective date of the
existing AD. That action was prompted
by accidents, incidents, and service
difficulty reports involving loose or
missing components of two-piece
venturis. That condition, if not
corrected, could result in disruption of
fuel flow to the engine resulting in
failure to attain rated power, power loss
in fight, and forced landings.

Since the issuance of that AD, the
FAA has received reports from
numerous operators and mechanics who
have installed a one-piece venturi in
accordance with the existing AD and
where those modified engines failed to
attain rated power, ran rough, or
experienced power loss. Several forced
landings have been reported. Some
operators were able to correct the
problems by installing a different fuel
nozzle. Others have requested and
received approval to reinstall a two-
piece venturi and return to the
inspection schedule as an alternative
method of compliance with the existing
AD.

The FAA has reviewed and approved
the technical contents of Precision
Airmotive Service Bulletin (SBs) No.
MSA-2, Revision 1, dated November 11,
1991, MSA-2, Revision 2, dated
December 28, 1993, and MSA-2,
Revision 3, dated October 10, 1995, that
describe the replacement of a two-piece
venturi with a one-piece venturi for
Precision Airmotive Corporation Model
MA-3A, MA-3PA, MA-3SPA, and MA—
4SPA carburetors. The FAA has also
reviewed and approved the technical
contents of Precision Airmotive SBs No.
MSA-7, dated September 30, 1994, that
describes the installation of a new fuel
nozzle on aircraft equipped with
Teledyne Continental Motors(TCM) O—
200A engines having carburetor, Part
Numbers 10-4894, or 10-4115-1,
installed; MSA-8, dated July 10, 1995,
that describes the installation of a new
fuel nozzle on aircraft equipped with

TCM 0O-300 or C-145 engines having
carburetor, P/Ns 10-4895, 10-4439, or
10-3237 installed, and MSA-9, dated
October 10, 1995, that describes the
installation of a new fuel nozzle on
aircraft equipped with TCM C-75, C-85,
or C-90 engines having carburetor, P/Ns
10-4240, 10-4252, 10-4252-1, or 10—
4457, installed.

In addition, several FAA inspectors
who oversee operators who use
“progressive’ inspection schedules
have pointed out the potential for
confusion in enforcing the requirement
with the existing AD for actions *‘at each
annual inspection,” and the repetitive
inspection interval has therefore been
changed to every annual, 100-hour, or
progressive inspection, whichever
occurs first. While this inspection
requirement is recognized to be a greater
economic burden on some operators
than the “‘annual’ requirement of AD
93-18-03, the FAA has determined that
this inspection interval in this AD is
necessary to achieve an acceptable level
of safety.

Since an unsafe condition has been
identified that is likely to exist or
develop on other carburetors of this
same type design, this AD supersedes
AD 93-18-03 to require repetitive
inspections of a two-piece venturi, and
to allow installation of a one-piece
venturi as an optional terminating
action for those repetitive inspections
provided certain conditions are met.
The actions are required to be
accomplished in accordance with the
SBs described previously.

The FAA estimates that 30,000
carburetors installed on aircraft of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 2 work hours per
carburetor to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $75 per
carburetor. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$5,850,000.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not

a “‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-39-8688 (58
FR 50843, September 29, 1993), and by
adding a new airworthiness directive,
Amendment 39-XXXX, to read as
follows:

Precision Airmotive Corporation: Docket No.
97—-ANE-16. Supersedes AD 93-18-03,
Amendment 39-8688.

Applicability: Precision Airmotive
Corporation (formerly Facet Aerospace
Products Corporation and Marvel-Schebler
Corporation) Model MA-3, MA-3A, MA—-
3PA, MA-3SPA, MA-4SPA carburetors
installed on but not limited to Textron
Lycoming O-235, 0-290, and O-320 series
engines, and Teledyne Continental A—65, A—
75, C-75, C-85, C-90, C-115, C-125, C-145,
0-200, and O-300 series engines. These
engines are installed on, but not limited to,
normally aspirated reciprocating engine
powered aircraft manufactured by Cessna,
Piper, Raytheon, and Mooney.

Note 1: This airworthiness directive (AD)
applies to each carburetor identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For carburetors that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (f)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
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addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent disruption of fuel flow to the
engine resulting in failure to attain rated
power, power loss in flight, and forced
landings, accomplish the following:

(a) For Precision Airmotive Corporation
Model MA-3A, MA-3PA, MA-3SPA, and
MA4-SPA carburetors:

(1) If not previously accomplished, prior to
further flight, inspect the carburetor to
determine if a two-piece venturi is installed.
Carburetors that have the letter “V’’ stamped
or etched on the lower portion of the data
plate, or that have a black, yellow, or blue
data plate showing the Precision Airmotive
Corporation name and logo, or that have a
black Facet A Aerospace Products data plate
with a serial number beginning with 750, are
already equipped with a one-piece venturi
and no further action is necessary provided
the engine does not subsequently run rough
or experience power loss.

(2) If a two-piece venturi is installed,
inspect the carburetor at each annual, 100-
hour, or progressive inspection, to determine
if the primary venturi is loose or missing. If
either of these conditions is found, prior to
further flight, repair the carburetor by
installing a serviceable two-piece venturi or
by installing a one-piece venturi in
accordance with Precision Airmotive Service
Bulletin (SB) No. MSA-2, Revision 1, dated
November 11, 1992, Revision 2, dated
December 28, 1993, or Revision 3, dated
October 10, 1995. Installing a one-piece
venturi constitutes terminating action for the
repetitive inspection requirements of this
paragraph.

(3) If a one-piece venturi is already
installed, or installed in accordance with
sub-paragraph (2) of this paragraph, and the
engine subsequently runs rough or
experiences power loss, accomplish either of
the following:

(i) Modify the carburetor in accordance
with paragraphs (c), (d) or (e) of this AD, as
applicable; or

(ii) Install a carburetor containing a two-
piece venturi and resume the repetitive
inspections required by paragraph (a)(2) of
this AD.

(b) For Precision Airmotive Corporation
Model MA-=3 series carburetors: at the next
annual, 100-hour, or progressive inspection,
whichever occurs first, after the effective date
of this AD, inspect the carburetor to
determine if the primary venturi is loose or
missing. If either of these conditions are
found, prior to further flight, repair the
carburetor by installing a serviceable two-
piece venturi, or replace the entire carburetor
with a serviceable carburetor. Repeat this
inspection at each annual, 100-hour, or
progressive inspection.

(c) For Precision Airmotive Corporation
Model MA-3SPA series carburetors with Part
Numbers (P/N) 10-4894 or 10-4115-1,
installed on Teledyne Continental Model O—
200A series engines modified on or after the
effective date of this AD by installing a one-
piece venturi, install a new fuel nozzle in

accordance with Precision Airmotive SB
MSA-7, dated September 30, 1994, at the
time of installation of the one-piece venturi.

(d) For Precision Airmotive Corporation
Model MA-3SPA series carburetors with P/
Ns 10-4895, 10-4439, or 10-3237, installed
on Teledyne Continental Model O-300 or C—
145 series engines modified on or after the
effective date of this AD by installing a one-
piece venturi, install a new fuel nozzle in
accordance with Precision Airmotive SB No.
MSA-8, dated July 10, 1995, at the time of
installation of the one-piece venturi.

(e) For Precision Airmotive Corporation
Model MA-3SPA series carburetors with P/
Ns 10-4240, 10-4252, 10-4252-1, or 10—
4457, installed on Teledyne Continental
Model C-75, C-85, or C-90 series engines
modified on or after the effective date of this
AD by installing a one-piece venturi, install
a new fuel nozzle in accordance with
Precision Airmotive SB No. MSA-9, dated
October 10, 1995, at the time of installation
of the one-piece venturi.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office. Operators shall
submit their requests through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle Aircraft Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Seattle
Aircraft Certification Office.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the inspection requirements
of this AD can be accomplished.

Issued in Burlington, Massachusetts, on
July 23, 1997.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 97-20309 Filed 7-31-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF COMMERCE
International Trade Administration
19 CFR Part 351

Countervailing Duties

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of public hearing on
proposed countervailing duty
regulations and announcement of
opportunity to file post-hearing
comments; correction.

SUMMARY: The Department of Commerce
published a document in the Federal
Register of July 21, 1997, announcing a

public hearing on the proposed
countervailing duty regulations. The
document contained an incorrect date.
FOR FURTHER INFORMATION CONTACT:
Jennifer A. Yeske at (202) 482-0189.

Correction

In document 97-19119 beginning on
page 38948 in the issue of Monday, July
21, 1997, make the following correction:

On page 38948, in the third column,
under the SUMMARY section “July 31,
1997” should read “August 7, 1997.”

Dated: July 24, 1997.

Jeffrey P. Bialos,

Acting Assistant Secretary For Import
Administration.

[FR Doc. 97-20284 Filed 7-31-97; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[REG-106043-97]
RIN 1545-AV22

Remedial Amendment Period

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register, the IRS is issuing temporary
regulations relating to the remedial
amendment period during which a
sponsor of a qualified retirement plan or
an employer that maintains a qualified
retirement plan can make retroactive
amendments to the plan to eliminate
certain qualification defects for the
entire period. The text of those
temporary regulations also serves as the
text of these proposed regulations.
These proposed regulations will affect
sponsors of qualified retirement plans,
and employers that maintain qualified
retirement plans.

DATES: Written comments and requests
for a public hearing must be received by
October 30, 1997.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-106043-97),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered between the
hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG-106043-97),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC. Alternatively,
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taxpayers may submit comments
electronically via the internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS internet
site at http://www.irs.ustreas.gov/prod/
tax__regs/comments.html.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Linda S. F. Marshall, (202) 622-6030;
concerning submissions, Evangelista
Lee, (202) 622—7190 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Background

Final and temporary regulations in
the Rules and Regulations section of this
issue of the Federal Register amend the
Income Tax Regulations (26 CFR part 1)
relating to section 401(b). The
regulations provide guidance to clarify
the scope of the Commissioner’s
authority to provide relief from plan
disqualification under section 401(b)
and the regulations.

The text of the temporary regulations
also serves as the text of these proposed
regulations. The preamble to the final
and temporary regulations explains the
temporary regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations and, because the regulation
does not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely to the IRS. All comments will be
available for public inspection and
copying. A public hearing may be
scheduled if requested in writing by any
person that timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and

place for the hearing will be published
in the Federal Register.

Drafting Information

The principal author of these
regulations is Linda S. F. Marshall,
Office of the Associate Chief Counsel
(Employee Benefits and Exempt
Organizations). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.401(b)-1 is amended
by:

1. Rgvising paragraphs (b)(3), (c) and
(d)(@)(iv).

2. Adding paragraph (d)(1)(v).

The addition and revisions read as
follows:

§1.401(b)-1 Certain retroactive changes in
plan.

[The text of proposed paragraphs (b)(3),
(c), (d)(1)(iv) and (v) is the same as the
text of §1.401(b)-1T(b)(3), (c), (d)(1) (iv)
and (v) published elsewhere in this
issue of the Federal Register.]

Michael P. Dolan,

Acting Commissioner of Internal Revenue.
[FR Doc. 97-20038 Filed 7-31-97; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 311

Privacy Program

AGENCY: Office of the Secretary, DOD.
ACTION: Proposed rule.

SUMMARY: The Office of the Secretary of
Defense proposes to exempt a system of
records identified as DUSP 11, entitled
POW/Missing Personnel Office Files.
The exemption is needed to protect
information properly classified under
E.O. 12958, Classified National Security
Information.

DATES: Comments must be received no
later than September 30, 1997, to be
considered by the agency.

ADDRESSES: Send comments to the OSD
Privacy Act Officer, Washington
Headquarter Services, Correspondence
and Directives Division, Records
Management Division, 1155 Defense
Pentagon, Washington, DC 20301-1155.
FOR FURTHER INFORMATION CONTACT: Mr.
David Bosworth at (703) 695-0970.
SUPPLEMENTARY INFORMATION: Executive
Order 12866. It has been determined
that this Privacy Act proposed rule for
the Department of Defense does not
constitute ‘significant regulatory action’.
Analysis of the rule indicates that it
does not have an annual effect on the
economy of $100 million or more; does
not create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; does not
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; does not raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866.

Regulatory Flexibility Act. It has been
determined that this Privacy Act
proposed rule for the Department of
Defense does not have significant
economic impact on a substantial
number of small entities because it is
concerned only with the administration
of Privacy Act systems of records within
the Department of Defense.

Paperwork Reduction Act. It has been
determined that this Privacy Act
proposed rule for the Department of
Defense imposes no information
requirements beyond the Department of
Defense and that the information
collected within the Department of
Defense is necessary and consistent
with 5 U.S.C. 5523, known as the
Privacy Act, and 44 U.S.C. Chapter 35.

List of Subjects in 32 CFR part 311

Privacy.

Accordingly, 32 CFR part 311 is
amended as follows:

1. The authority citation for 32 CFR
part 311 continues to read as follows:

Authority: Pub.L. 93-579, 88 Stat 1896 (5
U.S.C.552a).

2. Section 311.7, is amended by
adding paragraphs (c)(11)(i) through
(c)(12)(iii) to read as follows:

§ 311.7 Procedures for exemptions.
* * * * *

(C) * * *

(11) System identifier and name:
DUSP 11, POW/Missing Personnel
Office Files.

(i) Exemption: Information classified
under E.O. 12958, as implemented by
DoD 5200.1-R, may be exempt pursuant
to 5 U.S.C. 552a(k)(1).
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(ii) Authority: 5 U.S.C. 552a(k)(1).

(iii) Reasons: From subsection 5
U.S.C. 552a(d) because granting access
to information that is properly classified
pursuant to E.O. 12958, as implemented
by DoD 5200.1-R, may cause damage to
the national security.

* * * * *

Dated: July 28, 1997.

L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense

[FR Doc. 97-20267 Filed 7-31-97; 8:45 am]
BILLING CODE 5000-04-F

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD01-97-071]
RIN 2121-AA97

Safety Zone: New York Super Boat
Race, New York

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone in the
lower Hudson River, for the New York
Super Boat Race. The proposed safety
zone would restrict vessel traffic in the
Lower Hudson River between Battery
Park and Pier 76 in Manhattan.

DATES: Comments must be received on
or before September 2, 1997. The
temporary safety zone would be in effect
on Sunday, September 7, 1997, from 12
p.m. until 4 p.m.

ADDRESSES: Comments should be
mailed to Lieutenant Junior Grade Dave
Gefell, Waterways Oversight Branch,
Coast Guard Activities New York, 212
Coast Guard Drive, Staten Island, New
York 10305.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Dave Gefell,
Waterways Oversight Branch, Coast
Guard Activities New York, (718) 354—
4195.

SUPPLEMENTARY INFORMATION:

Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments.

Persons submitting comments should
include their names and addresses,
identify this notice (CGD01-97-071)
and the specific section of the proposal
to which their comments apply, and
give reasons for each comment. Persons
wanting acknowledgement of receipt of

comments should enclose a stamped,
self-addressed postcard or envelope.
The Coast Guard will consider all
comments received during the comment
period. It may change this proposal in
view of the comments. The Coast Guard
plans no public hearing; however,
persons may request a public hearing by
writing to the Waterways Oversight
Branch at the address under ADDRESSES.
If it is determined that the opportunity
for oral presentations will aid this
rulemaking, the Coast Guard will hold
a public hearing at a time and place
announced by a later notice in the
Federal Register.

Background and Purpose

Super Boat International Productions,
Inc. has submitted an Application for
Approval of Marine Event for a Super
Boat Race in the waters of the Lower
Hudson River. This regulation would
establish a temporary safety zone in the
waters of the Lower Hudson River south
of a line drawn from pier 76 in
Manhattan and a point in Weehawken,
New Jersey at 40°45'52""N latitude,
074°01'01"W longitude, and north of a
line connecting the following points:

Latitute Longitude

40°42'16.0" N 074°01'09.0" W, then south to

40°41'55.0" N 074°01'16.0" W, then west to

40°41'47.0" N 074°01'36.0"" W, then north-
west to

40°41'55.0" N 074°01'59.0" W, then to shore
at

40°42'20.5" N 074°02'06.0" W

The safety zone would be effective on
Sunday, September 7, 1997, from 12
p.m. until 4 p.m. This safety zone would
restrict vessel traffic in the Lower
Hudson River south of a line drawn
from Pier 76 in Manhattan to a point
located directly opposite on the New
Jersey shoreline and north of a line
drawn between Battery Park in
Manhattan and the southern most point
of Ellis Island in the Upper New York
Bay. This safety zone is needed to
protect mariners from the hazards
associated with a boat race in which the
participants transit at excessive speeds.

This event will include up to 40
powerboats, 24 to 50 feet in length,
racing on an 8 mile oval course at
speeds in excess of 100 mph. No more
than 100 spectator craft are expected for
the event.

Regulatory Evaluation

This proposal is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not

significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040,
February 26, 1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10(e) of the regulatory policies and
procedures of DOT is unnecessary.
Although this regulation would prevent
traffic from transiting this area, the
effect of this regulation would not be
significant for several reasons: The
volume of commercial vessel traffic
transiting the Lower Hudson River on a
Sunday is less than half of the normal
daily traffic volume; pleasure craft
desiring to view the event will be
directed to designated spectator viewing
areas outside the safety zone; pleasure
craft can take an alternate route through
the East River and the Harlem River; the
duration of the event is limited to four
hours; the extensive advisories which
will be made to the affected maritime
community by Local Notice to Mariners,
Safety Voice Broadcast, and facsimile
notification.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘“‘small business concerns” under
section 3 of the Small Business Act (21
U.S.C. 632).

For reasons set forth in the above
Regulatory Evaluation, the Coast Guard
expects the impact of this proposal to be
minimal. The Coast Guard certifies
under 5 U.S.C. 605(b) that this proposal
will not have a significant economic
impact on a substantial number of small
entities. If, however, you think that your
business or organization qualifies as a
small entity and that this rule will have
significant economic impact on your
business or organization, please submit
a comment explaining why you think it
qualifies and in what way and to what
degree this rule will economically affect
it.

Collection of Information

This proposal contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501-3520).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
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Order 12612 and has determined that
this proposal does not raise sufficient
federalism implications to warrant the

preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of this proposal
and concluded that under section
2.B.2.e. of Commandant Instruction
M16475.1B, it is categorically excluded
from further environmental
documentation. A Categorical Exclusion
Determination and Environmental
Analysis Checklist is included in the
docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Proposed Regulations

For reasons set out in the preamble,
the Coast Guard proposes to amend 33
CFR part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04—6, and 160.5;
49 CFR 1.46.

2. A temporary §165.T01-072, is
added to read as follows:

§165.T01-072 Safety Zone; New York
Super Boat Race, Hudson River, New York
and New Jersey.

(a) Location. The following area is a
safety zone: All waters of the Lower
Hudson River between Pier 76 in
Manhattan and a point on the New
Jersey shore in Weehawken, New Jersey
at 40°45'52" N latitude, 074°01'01" W
longitude and north of a line connecting
the following points:

Latitude Longitude

40°42'16.0" N 074°01'09.0" W, then south to

40°41'55.0" N 074°01'16.0" W, then west to

40°41'47.0" N 074°01'36.0" W, then north-
west to

40°41'55.0" N 074°01'59.0" W, then to shore
at

40°42'20.5" N 074°02'06.0" W

(b) Effective period. This safety zone
would be in effect on Sunday,
September 7, 1997, from 12 p.m. until
4 p.m.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
U.S. Coast Guard patrol personnel

include commissioned, warrant, and
petty officers of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio, flashing light, or
other means, the operator of a vessel
shall proceed as directed.

Dated: July 20, 1997.
Richard C. Vlaun,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 97-20334 Filed 7-31-97; 8:45 am]
BILLING CODE 4310-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[ME47-01-7002b; A—1-FRL-5867-7]

Approval and Promulgation of Air
Quality Implementation Plans; Maine;
(Hancock and Waldo Counties Ozone
Maintenance Plan Revision—Motor
Vehicle Emissions Budgets)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Maine. This revision establishes explicit
year 2006 motor vehicle emissions
budgets [Volatile Organic Compounds
(VOC) and Nitrogen Oxides (NOx)] for
the Hancock and Waldo counties ozone
maintenance area to be used in
determining transportation conformity.
In the final rules section of this Federal
Register, EPA is approving the State’s
SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to that direct final
rule, no further activity is contemplated
in relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this proposal. Any parties interested
in commenting on this proposal should
do so at this time.

DATES: Comments must be received on
or before September 2, 1997.
ADDRESSES: Comments may be mailed to
Susan Studlien, Deputy Director, Office
of Ecosystem Protection (mail code
CAA), U.S. Environmental Protection
Agency, Region I, JFK Federal Bldg.,

Boston, MA 02203. Copies of the State
submittal and EPA’s technical support
document are available for public
inspection during normal business
hours, by appointment at the Office of
Ecosystem Protection, U.S.
Environmental Protection Agency,
Region I, One Congress Street, 11th
floor, Boston, MA and the Bureau of Air
Quality Control, Department of
Environmental Protection, 71 Hospital
Street, Augusta, ME 04333.

FOR FURTHER INFORMATION CONTACT:
Donald O. Cooke, (617) 565-3508.
SUPPLEMENTARY INFORMATION: For
additional information, see the direct
final rule which is located in the rules
section of this Federal Register.

Authority: 42 U.S.C. 7401-7671q.
Dated: July 20, 1997.
John P. DeVillars,
Regional Administrator, Region |
[FR Doc. 97-20367 Filed 7-31-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NC-82-9728(b); FRL-5863-7]

Approval and Promulgation of
Revisions to North Carolina SIP
Involving Open Burning and Other
Miscellaneous Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On August 16, 1996, North
Carolina submitted, through the
Department of Environment, Health,
and Natural Resources, revisions to the
North Carolina State Implementation
Plan (SIP) involving the adoption of
open burning rules and also the
amending of many other miscellaneous
regulations. In the final rules section of
this Federal Register, the EPA is
approving the revision as a direct final
rule without prior proposal because the
EPA views this as a noncontroversial
revision amendment and anticipates no
adverse comments. A detailed rationale
for the approval is set forth in the direct
final rule. If no adverse comments are
received in response to that direct final
rule no further activity is contemplated
in relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments will be addressed in a
subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period on
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this document. Any parties interested in
commenting should do so at this time.

DATES: To be considered, comments
must be received by September 2, 1997.

ADDRESSES: Written comments on this
action should be addressed to Randy
Terry at the Environmental Protection
Agency, Region 4 Air Planning Branch,
61 Forsyth Street, SW, Atlanta, Georgia
30303.

Copies of documents relative to this
action are available for public
inspection during normal business
hours at the following locations. The
interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least 24 hours before the visiting day
and reference file NC 82-01-9728. The
Region 4 office may have additional
background documents not available at
the other locations.

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW,
Washington, DC 20460.

Environmental Protection Agency,
Region 4 Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303.

North Carolina Department of
Environment, Health, and Natural
Resources, 512 North Salisbury Street,
Raleigh, North Carolina 27604.

FOR FURTHER INFORMATION CONTACT:
Randy Terry, Regulatory Planning
Section, Air Planning Branch, Air,
Pesticides & Toxics Management
Division, Region 4 Environmental
Protection Agency, 61 Forsyth Street
SW, Atlanta, Georgia 30303. The
telephone number is (404) 562-9032.

SUPPLEMENTARY INFORMATION: For

additional information see the direct

final rule which is published in the

rules section of this Federal Register.
Dated: July 7, 1997.

Michael V. Peyton,

Acting Regional Administrator.

[FR Doc. 97-20364 Filed 7-31-97; 8:45 am]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[VT—014-01-1216(b); A—1-FRL-5860-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Vermont; Approval of PM10 State
Implementation Plan (SIP) Revisions
and Designation of Areas For Air
Quality Planning Purposes

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Vermont. This revision allows Vermont
to remove their total suspended
particulate (TSP) standard and establish
a particulate matter (PMc) standard. In
the final rules section of this Federal
Register, EPA is approving the State’s
SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to that direct final
rule, no further activity is contemplated
in relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this proposal. Any parties interested
in commenting on this proposal should
do so at this time.

DATES: Comments must be received on
or before September 2, 1997.

ADDRESSES: Comments may be mailed to
Susan Studlien, Deputy Director, Office
of Ecosystem Protection (mail code
CAA), U.S. Environmental Protection
Agency, Region I, JFK Federal Bldg.,
Boston, MA 02203. Copies of the State
submittal and EPA’s technical support
document are available for public
inspection during normal business
hours, by appointment at the Office of
Ecosystem Protection, U.S.
Environmental Protection Agency,
Region I, One Congress Street, 11th
floor, Boston, MA and the Air Pollution
Control Division, Agency of Natural
Resources, Building 3 South, 103 South
Main Street, Waterbury, VT 05676.

FOR FURTHER INFORMATION CONTACT:
Jeffrey S. Butensky, (617) 565—-3583.

SUPPLEMENTARY INFORMATION: For
additional information, see the direct

final rule which is located in the rules
section of this Federal Register.
Authority: 42 U.S.C. 7401-7671q.
Dated: July 7, 1997.
John P. DeVillars,
Regional Administrator, Region I.
[FR Doc. 97-19645 Filed 7-31-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 281
[FRL-5866-3]

West Virginia; Approval of
Underground Storage Tank Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of tentative
determination on West Virginia’'s
application for approval of underground
storage tank program, public hearing
and public comment period.

SUMMARY: The State of West Virginia has
applied for approval of its underground
storage tank program under Subtitle | of
the Resource Conservation and
Recovery Act (RCRA). The
Environmental Protection Agency (EPA)
has reviewed the State of West
Virginia’s application and has made the
tentative decision that the State of West
Virginia’s underground storage tank
program satisfies all of the requirements
necessary to qualify for approval. The
State of West Virginia’s application for
approval is available for public review
and comment. A public hearing will be
held to solicit comments on the
application unless insufficient public
interest is expressed.

DATES: Unless insufficient public
interest is expressed in holding a
hearing, a public hearing will be held on
September 11, 1997. However, EPA
reserves the right to cancel the public
hearing if sufficient public interest in a
hearing is not communicated to EPA in
writing by September 2, 1997. EPA will
determine by September 5, 1997,
whether there is sufficient interest to
hold the public hearing. The State of
West Virginia will participate in any
public hearing held by EPA on this
subject. All written comments on the
State of West Virginia’s application for
program approval must be received by
4:30 p.m. on September 2, 1997.
ADDRESSES: Copies of the State of West
Virginia’s application for program
approval are available between 8:30 a.m.
to 4 p.m. at the following locations for
inspection and copying:
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Location: WV Division of
Environmental Protection, Office of
Waste Management, Underground
Storage Tank Section, 1356 Hansford
Street, Charleston, WV 25301

Contact: Ken Ellison, Assistant Chief,
UST Section, Telephone: 304-558—
5929

Location: United States Environmental
Protection Agency, Docket Clerk,
Office of Underground Storage Tanks,
1235 Jefferson Davis Highway,
Arlington, VA 22202, Telephone:
(703) 603-9231

Location: United States Environmental
Protection Agency, Region Il Library,
841 Chestnut Building, Philadelphia,
Pennsylvania 19107

Contact: Hazardous Waste Technical
Information Center Telephone: (215)
566-5534 or (215) 566-5364.

Written Comments should be sent to
Joanne Cassidy, Program Manager, State
Programs Branch, (3HW60), U.S. EPA
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107, (215)
566—3381.

Unless insufficient public interest is
expressed, EPA will hold a public
hearing on the State’s application for
program approval on September 11,
1997, at 7 p.m. at the Division of
Environmental Protection, Office of
Waste Management, Underground
Storage Tank Section, 1356 Hansford
Street, Charleston, WV 25301.

Anyone who wishes to learn whether
or not the public hearing on the State’s
application has been cancelled should
telephone after September 5, 1997, the
EPA Program Manager listed above or
Ken Ellison, Assistant Chief, UST
Section, Division of Environmental
Protection, Office of Waste
Management, (304) 558-5929.

FOR FURTHER INFORMATION CONTACT:

Joanne Cassidy, State Programs Branch

(3HW60), U.S. EPA Region 1ll, 841

Chestnut Building, Philadelphia,

Pennsylvania 19107, (215) 566—-3381.

SUPPLEMENTARY INFORMATION:

A. Background

Section 9004 of the Resource
Conservation and Recovery Act (RCRA)
authorizes EPA to approve State
underground storage tank programs to
operate in lieu of the Federal
underground storage tank (UST)
program. EPA may approve a State
program if the Agency finds pursuant to
section 9004(b), 42 U.S.C. 6991c(b), that
the State program is “‘no less stringent”
than the Federal program in all seven
elements set forth at section 9004(a)(1)
through (7), 42 U.S.C. 6991c(a)(1)
through (7), and meets the notification
requirements of section 9004(a)(8), 42

U.S.C. 6991c(a)(8) and also provides for
adequate enforcement of compliance
with UST standards (section 9004(a), 42
U.S.C. 6991c(a)).

B. West Virginia

The West Virginia Division of
Environmental Protection (WV-DEP), is
the implementing agency for UST
activities in the State. The Underground
Storage Tank Section of WV-DEP is
dedicating a substantial effort to
prevent, control and remediate UST-
related groundwater contamination. The
Underground Storage Tank Section
maintains a strong field presence and
works closely with the regulated
community to ensure compliance with
regulatory requirements.

The scope of the West Virginia UST
Program extends beyond the scope of
the Federal UST Program as follows:

(1) West Virginia requires payment of
an annual tank registration fee and a
capitalization fee in 1990 and 1993.

(2) West Virginia requires certification
of individuals who install, repair,
retrofit, upgrade, perform a change-in-
service, close or tightness test USTs.

(3) West Virginia requires “‘carriers”
to determine that the UST owner/
operator is in compliance with the
State’s notification, registration and
capitalization fee, and financial
responsibility regulations before
delivering product to a regulated tank.

(4) West Virginia provides more
extensive notification requirements.

(5) The Voluntary Remediation and
Redevelopment Act (VRRDA) Rule,
which became effective on July 1, 1997,
provides for implementation of a
voluntary, risk-based corrective action
program for a wide variety of releases to
the environment. This law supplements
the State’s authorities, which are the
subject of this notice and proposed to be
authorized by EPA, to compel
responsible parties to clean up releases
from underground storage tanks. The
State of West Virginia has provided
assurances to EPA, in its application,
that the Division of Environmental
Protection will approve corrective
action plans pursuant to VRRDA for
UST releases only after ensuring that
implementation of such plans will
adequately protect human health and
the environment.

The State of West Virginia has
virtually adopted the Federal UST
regulations by reference, and West
Virginia’s requirements are as stringent
as the Federal regulations.

The West Virginia Division of
Environmental Protection submitted an
official application for approval on July
7,1997. Prior to its submission, the
State of West Virginia provided an

opportunity for public notice and
comment in the development of its
underground storage tank program, as
required by 40 CFR 281.50(b). EPA has
reviewed the State’s application, and
has tentatively determined that the
State’s program meets all of the
requirements necessary to qualify for
final approval. However, EPA intends to
review all timely public comments prior
to making a final decision on whether
to grant approval to the State of West
Virginia to operate its program in lieu of
the Federal program.

In accordance with section 9004 of
RCRA, 42 U.S.C. 6991c, and 40 CFR
281.50(e), the Agency will hold a public
hearing on its tentative decision on
September 11, 1997, at 7 p.m. at the
Division of Environmental Protection,
Office of Waste Management,
Underground Storage Tank Section,
1356 Hansford Street, Charleston, WV
25301, unless insufficient public
interest is expressed. The public may
also submit written comments on EPA’s
tentative determination until September
2, 1997. Copies of the State’s application
are available for inspection and copying
at the locations indicated in the
ADDRESSEES section of this document.

EPA will consider all public
comments on its tentative determination
received at the public hearing, if a
hearing is held, and during the public
comment period. Issues raised by those
comments may be the basis for a
decision to deny approval to the State
of West Virginia. EPA will give notice
of its final decision in the Federal
Register; the notice will include a
summary of the reasons for the final
determination and a response to all
significant comments.

Compliance with Executive Order
12866

The Office of Management and Budget
has exempted this action from the
requirements of section 6 of Executive
Order 12866.

Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub L.
104-4, establishes requirements for
Federal agencies to assess the effects of
certain regulatory actions on State,
local, and tribal governments and the
private sector. Under sections 202 and
205 of the UMRA, EPA generally must
prepare a written statement of economic
and regulatory alternatives analyses for
proposed and final rules with Federal
mandates, as defined by the UMRA, that
may result in expenditures to State,
local, and tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
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The section 202 and 205 requirements
do not apply to today’s action because
it is not a “‘Federal mandate” and
because it does not impose annual costs
of $100 million or more.

Today’s rule contains no Federal
mandates for State, local or tribal
governments or the private sector for
two reasons. First, today’s action does
not impose new or additional
enforceable duties on any State, local or
tribal governments or the private sector
because the requirements of the West
Virginia program are already imposed
by the State and subject to State law.
Second, the Act also generally excludes
from the definition of a “‘Federal
mandate” duties that arise from
participation in a voluntary Federal
program. The State of West Virginia’s
participation in an authorized UST
program is voluntary.

Even if today’s rule did contain a
Federal mandate, this rule will not
result in annual expenditures of $100
million or more for State, local, and/or
tribal governments in the aggregate, or
the private sector. Costs to State, local
and/or tribal governments already exist
under the West Virginia program, and
today’s action does not impose any
additional obligations on regulated
entities. In fact, EPA’s approval of state
programs generally may reduce, not
increase, compliance costs for the
private sector.

The requirements of section 203 of
UMRA also do not apply to today’s
action. Before EPA establishes any
regulatory requirements that may
significantly or uniquely affect small
governments, section 203 of the UMRA
requires EPA to develop a small
government agency plan. This rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments. The Agency
recognizes that although small
governments may own and/or operate
USTs, they are already subject to the
regulatory requirements under existing
State law which are being authorized by
EPA, and, thus, are not subject to any
additional significant or unique
requirements by virtue of this program
approval.

Certification Under the Regulatory
Flexibility Act

EPA has determined that this
authorization will not have a significant
economic impact on a substantial
number of small entities. Such small
entities which own and/or operate USTs
are already subject to the regulatory
requirements under existing State law
which are being authorized by EPA.
EPA’s authorization does not impose
any additional burdens on these small

entities. This is because EPA’s
authorization would simply result in an
administrative change, rather than a
change in the substantive requirements
imposed on these small entities.

Therefore, EPA provides the following
certification under the Regulatory
Flexibility Act, as amended by the
Small Business Regulatory Enforcement
Fairness Act.

Pursuant to the provision at 5 U.S.C.
605(b), I hereby certify that this
authorization will not have a significant
economic impact on a substantial
number of small entities. This
authorization approves regulatory
requirements under existing State law to
which small entities are already subject.
It does not impose any new burdens on
small entities. This rule, therefore, does
not require a regulatory flexibility
analysis.

Authority: This notice is issued under the
authority of section 9004 of the Resource

Conservation and Recovery Act as amended
42 U.S.C. 6991c.

List of Subjects in 40 CFR Part 281
Environmental protection,

Administrative practice and procedure,

Hazardous materials, State program

approval, Underground storage tanks.
Dated: July 24, 1997.

W. Michael McCabe,

Regional Administrator.

[FR Doc. 97-20178 Filed 7-31-97; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AE32

Endangered and Threatened Wildlife
and Plants; Proposed Endangered
Status for a Plant in the Wenatchee
Mountains of Washington

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Proposed rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) proposes endangered
species status pursuant to the
Endangered Species Act of 1973, as
amended (Act), for Sidalcea oregana
var. calva (Wenatchee Mountains
checker-mallow). This plant is endemic
to meadows that have surface water or
saturated soil in the spring and early
summer at middle elevations in the
Wenatchee Mountains of Chelan
County, Washington. Although five
populations of this plant are known,
three of these have very few individuals.

The estimated total number of plants is
about 3,300. The primary threats to S.
oregana var. calva include alterations of
hydrology, rural residential
development and associated activities,
competition from native and alien
plants, recreation, fire suppression, and
activities associated with fire
suppression. To a lesser extent, the
taxon is threatened by livestock grazing,
road construction, and timber
harvesting and associated impacts
including changes in surface-runoff in
the small watersheds in which the plant
occurs. This proposal, if made final,
would implement the Federal protection
and recovery programs of the Act for
this plant.

DATES: Comments from all interested
parties must be received by September
30, 1997. Public hearing requests must
be received by September 15, 1997.
ADDRESSES: Comments and materials
concerning this proposal should be sent
to the Supervisor, U.S. Fish and
Wildlife Service, Western Washington
State Office, 510 Desmond Drive SE,
Suite 102, Lacey, WA 98503. Comments
and materials received will be available
by appointment for public inspection
during normal business hours at the
above address.

FOR FURTHER INFORMATION CONTACT: Ted
Thomas (see ADDRESSES section),
(telephone 360/753-4327, facsimile
360/534-9331).

SUPPLEMENTARY INFORMATION:
Background

Although the species Sidalcea
oregana (Oregon checker-mallow) is
widespread throughout much of the
western United States, S. oregana var.
calva (Wenatchee Mountains checker-
mallow) is known only from the
Wenatchee Mountains of central
Washington. Specimens assignable to
var. calva were first collected from
Icicle Creek near Leavenworth, Chelan
County, and from wet meadows near
Peshastin, Chelan County, by Sandberg
and Leiburg on July 25, 1893.
Occasional collections were made over
subsequent decades until the type
specimen was collected by Hitchcock on
June 21, 1951, from Camas Land in
Chelan County. The taxon was first
recognized as a distinct variety named
S. oregana ssp. oregana var. calva by
Hitchcock and Kruckeberg (1957).
Hitchcock and Cronquist (1973) reduced
S. oregana ssp. spicata to varietal status
(S. oregana var. spicata), thereby
eliminating the need to include the
subspecies oregana as part of the
scientific name for this taxon. No
further taxonomic revisions have been
made for this taxon. In recent
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discussions, knowledgeable individuals
confirmed the distinctness of this
variety (Arthur Kruckeberg, Emeritus
Professor of Botany, University of
Washington, pers. comm. 1995; John
Gamon, Botanist, Washington Natural
Heritage Program, pers. comm. 1996).

A member of the mallow family
(Malvaceae), Sidalcea oregana var. calva
is a perennial plant with a stout taproot
that branches at the root-crown and
gives rise to several stems that are 20 to
150 centimeters (cm) (8 to 60 inches
(in)) tall. Plants vary from glabrous
(lacking hairs and glands) to pubescent
(hairy) or stellate (with star-shaped
hairs) below, finely stellate above, and
have simple to compound racemes of
flowers with pink petals 1 to 2 cm (0.4
to 0.8 in) long. The flowers are borne on
stalks ranging from 1 to 10 millimeters
(mm) (0.1 to 0.4 in) in length; the calyx
(outer whorl of floral parts) ranges from
uniformly finely stellate to bristly with
a mixture of longer, simple to four-
rayed, spreading hairs sometimes as
long as 2.5 to 3 mm (0.1 to 0.12 in)
(Hitchcock and Cronquist 1961).
Flowering begins in the middle of June
and peaks in the middle to end of July.
Fruits are ripe by August. Sidalcea
oregana var. calva is similar
morphologically to S. oregana var.
procera, which occurs in the same
general region but with a more southerly
distribution. Sidalcea oregana var. calva
can be distinguished from var. procera
by the type and degree of pubescence on
the stems and calyx and its large, fleshy,
basal leaves, which are smooth to the
touch on both surfaces (Gamon 1987).

The site of the 1893 collection at
Peshastin and three other early (pre-
1940) collections in the Peshastin area
have not been relocated. The location
given for each of these early collections
was too vague to allow for relocation.
Because much of the Peshastin and
Leavenworth area has been converted to
orchards or other agricultural uses and
urban development, Sidalcea oregana
var. calva likely has been extirpated
from this area. Three other occurrences
thought to be Sidalcea oregana var.
calva were resurveyed and found to be
S. oregana var. procera (Gamon 1987).
At three sites of S. oregana var. calva
discovered in 1984, no plants were
found in 1987, possibly because the one
to three plants reported in 1984 went
undetected (Gamon 1987).

Sidalcea oregana var. calva is known
to occur at five sites. The largest
population, at Camas Land, occurs on
private land and on State of Washington
land managed as a natural area by the
Department of Natural Resources (DNR).
Based on a recent inventory, about 2,470
individuals occur on 36 hectares (ha)

(90 acres (ac)) of DNR land (Washington
Natural Area Program 1997); these
plants are thought to represent about 75
percent of the Camas Land population
(David Wilderman, DNR, pers. comm.
1997). The second largest population,
discovered in 1987 on private land at
Mountain Home Meadow, consists of
about 100 plants within a few hectares.
Two other populations on Forest
Service lands have a total of seven
plants. The fifth population, on private
land, has fewer than 30 plants. The
estimated total number of plants at the
five sites is 3,300. The total area of the
five sites is about 50 ha (125 ac).
Sidalcea oregana var. calva is most
abundant in moist meadows that have
surface water or saturated upper soil
profiles during spring and early
summer, but it also occurs in open
conifer stands dominated by Pinus
ponderosa (ponderosa pine) and
Pseudotsuga menziesii (Douglas-fir),
and on the margins of shrub and
hardwood thickets. Extant populations
of the taxon are found at elevations
ranging from 600 to 1,000 meters (m)
(1,900 to 4,000 feet (ft)). Soils are
typically clay-loams and silt-loams with
low moisture permeability. Associated
species include Populus tremuloides
(quaking aspen), Crataegus douglasii
(black hawthorn), Symphoricarpus
albus (common snowberry),
Amelanchier alnifolia (serviceberry),
Lathyrus pauciflorus (few-flowered
peavine), Wyethia amplexicaulis
(northern mule’s-ear), Geranium
viscosissimum (sticky purple geranium)
and Veratrum californicum (California
false hellebore). Sixty percent of the S.
oregana var. calva populations are
found in association with Delphinium
viridescens (Wenatchee larkspur), a
former Federal candidate plant species.

Previous Federal Action

Federal action on Sidalcea oregana
var. calva began as a result of section 12
of the Endangered Species Act of 1973,
which directed the Secretary of the
Smithsonian Institution to prepare a
report on those plants considered to be
endangered, threatened, or extinct in the
United States. This report, designated as
House Document No. 94-51, was
presented to Congress on January 9,
1975, and included S. oregana var.
calva. The Service published a notice in
the July 1, 1975, Federal Register (40 FR
27823) of its acceptance of the report of
the Smithsonian Institution as a petition
within the context of section 4(c)(2)
(now section 4(b)(3) of the Act) and of
its intent thereby to review the status of
S. oregana var. calva. On June 16, 1976,
the Service published a proposed rule in
the Federal Register (41 FR 24523) to

determine approximately 1,700 vascular
plant taxa to be endangered species.
This list, which included S. oregana
var. calva, was assembled on the basis
of comments and data received by the
Smithsonian Institution and the Service
in response to House Document No. 94—
51 and the July 1, 1975, Federal
Register publication. The Service
published an updated notice of review
for plants on December 15, 1980 (45 FR
82480). This notice included S. oregana
var. calva as a category 1 candidate
species. Category 1 candidates were
defined as taxa for which the Service
had on file substantial information on
biological vulnerability and threats to
support preparation of listing proposals.

The notice of review published on
September 27, 1985 (50 FR 39526),
included Sidalcea oregana var. calva as
a category 2 candidate species. Category
2 candidates were defined as taxa for
which information in possession of the
Service indicated that proposing to list
the taxa as endangered or threatened
was possibly appropriate, but for which
substantial data on biological
vulnerability and threats were not
currently known or on file to support a
listing proposal. This species was
designated as a category 2 candidate in
the September 27, 1985, notice of
review because of improper
identification and mistaken beliefs
regarding distribution at three locations
in Kittitas County. Subsequent notices
of review published on February 21,
1990 (55 FR 6185), and September 30,
1993 (58 FR 51144), identified the plant
as a category 1 candidate species.
Sidalcea oregana var. calva was
included as a candidate in the February
28, 1996, notice.

Section 4(b)(3)(B) of the Act requires
the Secretary to make certain findings
on pending petitions within 12 months
of their receipt. Section 2(b)(1) of the
1982 amendments further requires that
all petitions pending on October 13,
1982, be treated as having been newly
submitted on that date. This was the
case for Sidalcea oregana var. calva
because the 1975 Smithsonian report
had been accepted as a petition. On
October 13, 1983, the Service found that
the petitioned listing of this species was
warranted, but precluded by other
pending listing actions, in accordance
with section 4(b)(3)(B)(iii) of the Act;
notification of this finding was
published on January 20, 1984 (49 FR
2485). Such a finding requires the
petition to be recycled, pursuant to
section 4(b)(3)(C)(i) of the Act. The
finding was reviewed annually in
October of 1984 through 1996.
Publication of this proposal constitutes
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the final finding for the petitioned
action.
Sidalcea oregana var. calva has a

listing priority number of three. The
processing of this rule conforms with
the Service’s final listing priority
guidance published on December 5,
1996 (61 FR 64475). The guidance
clarifies the order in which the Service
will process rulemakings following two
related events, the lifting, on April 26,
1996, of the moratorium on final listings
imposed on April 10, 1995 (Public Law
104-6), and the restoration of significant
funding for listing through passage of
the omnibus budget reconciliation law
on April 26, 1996, following severe
funding constraints imposed by a
number of continuing resolutions
between November 1995 and April
1996. The guidance calls for giving
highest priority to handling emergency
situations (Tier 1), second highest
priority to resolving the listing status of
the outstanding proposed listings (Tier
2), and third highest priority to
resolving the conservation status of
candidate species and processing
administrative findings on petitions to
add species to the lists or to reclassify
threatened species to endangered status
(Tier 3). This proposed rule falls under
Tier 3.

Summary of Factors Affecting the
Species

Section 4 of the Endangered Species
Act (16 U.S.C. 1533) and regulations (50
CFR part 424) promulgated to
implement the listing provisions of the
Act set forth the procedures for adding
species to the Federal Lists. A species
may be determined to be an endangered
or threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act. These factors and
their applications to Sidalcea oregana
(Nutt) var. calva C.L. Hitchcock
(Wenatchee Mountains checker-mallow)
are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.

All known sites and habitats for
Sidalcea oregana var. calva have
undergone various alterations.
Conversion of land to orchards or other
agricultural uses and residential
development are thought to have
extirpated historical populations
(Gamon 1987). Numerous houses
already exist at Camas Land, the site of
the largest population of the taxon; two
houses have been built since 1987 (Ted
Thomas, Service, pers. obs. 1995).
Current threats to this population are
posed by further subdivision for
residences and associated habitat
modifications such as alterations in

hydrology, increased nutrient loads into
the meadow from septic systems,
introduction of non-native grasses,
conversion of portions of the meadow to
agricultural uses including pastureland
and gardens, access road construction,
and trampling by people and off-road
vehicles (Gamon 1987; T. Thomas, pers.
obs. 1995; David Wilderman, DNR, pers.
comm. 1997).

Natural drainage channels at Camas
Land have been altered to direct water
away from the meadow for agricultural
purposes (Gamon 1987; Richy Harrod,
U.S. Forest Service, pers. comm. 1996;
D. Wilderman, pers. comm. 1997).
Alterations in hydrology threaten the
species by changing the amount, timing,
duration, and/or frequency of the water
supply to the habitat for the taxon. Most
individuals of Sidalcea oregana var.
calva in the Camas Land meadow are
associated with the drainage channels or
areas which retain moisture longer
(Gamon 1987).

Sheep, horses, and cows trample
vegetation, compact soils, and serve as
vectors for introducing non-native plant
seeds either directly or through their
feed. Portions of the meadow have also
been seeded to non-native grasses to
increase forage for livestock. Sidalcea
oregana var. calva is generally absent
from these areas except for occasional
individuals along the periphery,
suggesting that the introduced species
have the ability to displace the taxon
through competition for nutrients or
water (Gamon 1987; R. Harrod, pers.
comm. 1996). Sod-forming, non-native
grasses have also been planted near
residences from which they are
encroaching into the meadow (T.
Thomas, pers. obs. 1995).

Recreational use of the meadow has
had significant local impacts and
continues to impact the population of
Sidalcea oregana var. calva at Camas
Land (Gamon 1987; D. Wilderman, pers.
comm. 1997). A variety of recreational
activities occur including trailbike
riding, bowhunting competitions, and
camping. These activities contribute to
the decline of the species by causing
trampling of plants and compaction of
the soil.

Timber harvest has occurred
throughout the general Camas Land area
(R. Harrod, pers. comm. 1996). Local
ground disturbance associated with
timber harvest, such as log yarding and
slash disposal, probably poses a greater
threat than tree removal (Gamon 1987).
Timber harvest may also have long-term
effects on hydrology in the small
watershed.

The Camas Land population was also
adversely impacted by fire suppression
activities associated with the Rat Creek

Fire during the fall of 1994 (Harrod
1994; T. Thomas, pers. obs. 1995).
Several hundred Sidalcea oregana var.
calva plants were bladed by a bulldozer
during construction of a fire safety zone
in a small drainage flowing into Camas
Land meadow. During a visit to the
disturbed site in May of 1995, no
sprouts or seedlings of S. oregana var.
calva were observed (T. Thomas, pers.
obs. 1995). The likelihood of recovery of
S. oregana var. calva within the
disturbed portion of the population
appears low (R. Harrod, pers. comm.
1996).

A second population, at Mountain
Home Meadow, was also adversely
impacted by fire suppression activities
associated with the Rat Creek Fire
during 1994 (Harrod 1994). A fire safety
area was constructed in the wetland
supporting this population of Sidalcea
oregana var. calva. Blading of the area
by a bulldozer destroyed approximately
50 percent (more than 100 plants) of the
population, disturbed the soil, and
altered the hydrology of this wet
meadow. One year after the disturbance,
no S. oregana var. calva plants were
observed at this location (T. Thomas,
pers. comm. 1995). The likelihood of
recovery of the destroyed portion of this
population appears low (R. Harrod,
pers. comm. 1996).

The potential for forest fires is high in
the east side ponderosa pine and
Douglas-fir forest type. Because fires
that threaten private property and
public structures will require
suppression, the likelihood for further
direct disturbance to Sidalcea oregana
var. calva populations in the future
remains high. In addition, fire may play
a role in the maintenance of suitable
habitat for Sidalcea oregana var. calva
(Gamon 1987), and fire suppression has
probably resulted in less suitable habitat
(R. Harrod, pers. comm. 1996). In the
absence of fire, conifer recruitment and
woody plant invasion may reduce the
amount of habitat suitable for Sidalcea
oregana var. calva by increasing
competition for light, nutrients, and/or
water. A significant increase in
vegetative growth due to fire
suppression outside of the immediate
habitat for S. oregana var. calva may
also adversely affect habitat suitability
for the species by reducing the surface-
runoff within the small watersheds
where it occurs.

Other current threats at Mountain
Home Meadow, where the second
largest known population of Sidalcea
oregana var. calva occurs, include
alteration of hydrology due to road
construction, timber harvesting
activities, and inadvertent trampling of
the small population by guests at a
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nearby resort lodge. The hydrology of
the site may be altered by the main
access road that borders the population
on the west. Timber on the ridge
immediately west of the main access
road was harvested in 1987. This timber
was within 50 m (164 ft) of the
population and harvest temporarily
modified the hydrology by increasing
water flow from the hillside directly
into the plant’s habitat. Timber was
harvested from the ridge directly above
and east of Mountain Home Meadow
during the summer of 1995 (R. Harrod,
pers. comm. 1996). Construction
activities and facilities maintenance at
the lodge may also alter the site
hydrology and adversely impact the S.
oregana var. calva population at this
location (Gamon 1987; T. Thomas, pers.
obs. 1995).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes

No evidence of over-collection of
Sidalcea oregana var. calva by botanists
and/or horticulturists for scientific and
commercial purposes is known at this
time. However, some populations are
small enough that even limited
collecting pressure could have adverse
impacts. Sidalcea oregana var. calva is
an attractive plant, and may be sought
for collection if its rarity and population
locations become well known. All
perennial species in the genus are
considered attractive, if not choice,
plants with horticultural potential
(Hitchcock and Cronquist 1961, Gamon
1987, Hill 1993). Wild-collected seed of
the species, S. oregana (no variety
given), is available through a seed
exchange program offered by an
international gardening society (North
American Rock Garden Society
(NARGS) 1996). Livestock, especially
sheep, have grazed the Camas Land
meadow complex, and the southeast
portion of the meadow is currently
grazed by horses. Whether herbivory by
livestock or wildlife has adversely
impacted the S. oregana var. calva
population is unknown, as is the
potential threat herbivory may currently
pose.

C. Disease or Predation

Individuals of Sidalcea oregana var.
calva have been infested by large
numbers of aphids at the Camas Land
and Mountain Home Meadow
populations (Gamon 1987). The effect of
these aphids, or the relationship of the
aphids to Sidalcea oregana var. calva, is
not known. In 1987, weevils were
observed to have eaten the majority of
the seeds that were produced (Gamon
1987); herbivory has also been observed

more recently (R. Harrod, pers. comm.
1996). Some grazing by horses and
wildlife (deer and elk) has been
observed, although the impact from
grazing is unknown (Gamon 1987; R.
Harrod, pers. comm. 1996).

D. The Inadequacy of Existing
Regulatory Mechanisms

Sidalcea oregana var. calva is
included on the Forest Service Region 6
Sensitive Plant List and is listed as
endangered by the DNR’s Natural
Heritage Program (1994). There is no
State Endangered Species Act in the
State of Washington and, therefore, the
DNR designation provides no legal
protection for this species.

The Wenatchee National Forest has
developed a draft conservation
agreement for another sensitive plant
species, Delphinium viridescens, which
would indirectly provide some
measures for conserving Sidalcea
oregana var. calva where the two taxa
occur together. Some protection
mechanisms discussed in the draft
agreement have been implemented and
may serve to promote the recovery of S.
oregana var. calva on Forest Service
land. However, this agreement has not
been finalized, does not address all of
the threats to S. oregana var. calva, and
is inadequate to protect and recover the
species throughout its range (Gamon
1987; J. Gamon, pers. comm. 1996).
Protection provided through this
conservation agreement would not
extend to private or state-owned land,
nor would it protect the species from
alteration of hydrology, residential
development and associated impacts,
competition from non-native plants, fire
and/or fire suppression activities, insect
outbreaks, and random events.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Fewer than five individuals are
present at each of two sites on Forest
Service land, and fewer than 30
individuals are present at one of the
sites on private land. When populations
reach such low numbers, their
susceptibility to extirpation from
deterministic and random events
increases (Gilpin and Soulé 1986, Given
1994, Schemske et al. 1994). An
outbreak of insects, soil disturbance
from livestock grazing, or a fire during
the growing season of S. oregana var.
calva could extirpate these small
populations or reduce the habitat
suitability for this taxon. The small,
isolated nature of these populations may
also have an adverse effect on pollinator
activity, seed dispersal, and gene flow.
Small populations may lose a large
amount of genetic variability because of

genetic drift and therefore have a
reduced likelihood of long-term
viability (Soulé 1980 as cited in Lesica
and Allendorf 1992). The Mountain
Home Meadow population has fewer
than 100 plants and is also susceptible
to many of these same threats. An
additional threat to the Mountain Home
Meadow population is dust from an
adjacent gravel road which may hinder
pollination of the plants nearest the
road (Gamon 1987).

The Service has carefully assessed the
best scientific and commercial
information available concerning the
past, present, and future threats faced by
this species in determining to propose
this rule. Based on this evaluation, the
preferred course of action is to list
Sidalcea oregana var. calva as
endangered. Alterations of hydrology,
development of property for residential
and agricultural use, habitat
modification and/or destruction from
fire suppression and fire-suppression
activities, competition with native and
non-native plant species, road
construction and maintenance, and
impacts from recreational activities
imperil the continued existence of this
species. The small populations of this
species are particularly susceptible to
extirpation from random events.
Sidalcea oregana var. calva is known
from only five populations. Two of
these populations have fewer than five
individuals each, while one population
has fewer than 30 individuals. Another
population has about 100 individuals
remaining after being reduced 50
percent by fire suppression activities.
The largest population has about 2,470
individuals. Because the taxon has been
extirpated from numerous historical
locations and is in danger of extinction,
the preferred action is to list S. oregana
var. calva as endangered. Other
alternatives to this action were
considered but not preferred; not listing
the taxon or listing it as threatened
would not be in accordance with the
Act.

Critical Habitat

Critical habitat is defined in section 3
of the Act as: (i) the specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (Il) that may require
special management consideration or
protection and; (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. ““Conservation” means the use
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of all methods and procedures needed
to bring the species to the point at
which listing under the Act is no longer
necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time the species is
determined to be endangered or
threatened. The Service finds that
designation of critical habitat is not
prudent for S. oregana var. calva at this
time. Service regulations (50 CFR
424.12(a)(1)) state that designation of
critical habitat is not prudent when one
or both of the following situations
exist—(1) The species is threatened by
taking or other human activity, and
identification of critical habitat can be
expected to increase the degree of threat
to the species, or (2) such designation of
critical habitat would not be beneficial
to the species.

As discussed under Factor B in the
“Summary of Factors Affecting the
Species’” section, overutilization is not
considered to be a threat to the Sidalcea
oregana var. calva at this time. Almost
all of the perennial taxa in the genus,
however, are considered attractive, if
not choice, plants of horticultural value
when in bloom (Hitchcock and
Cronquist 1961, Gamon 1987, Hill
1993). Although overutilization of S.
oregana var. calva is not currently
thought to be a threat, wild-collected
seed of the species (no variety given) is
available through the seed exchange
program of an international gardening
society (NARGS 1996). Some
populations are small enough that even
limited collecting pressure could have
adverse impacts. The publication of
precise maps and descriptions of critical
habitat in the Federal Register would
make these plants more vulnerable to
incidents of collection and/or vandalism
and, therefore, could contribute to the
decline of this species and increase
enforcement difficulties. The listing of
this species as endangered would
publicize its rarity which could make
these plants more attractive to
researchers or collectors of rare plants.

Furthermore, critical habitat
designation for Sidalcea oregana var.
calva is not prudent due to lack of
benefit. Only two populations occur on
Federal land, each with fewer than five
individuals, and any action that would
adversely modify critical habitat also
would jeopardize the species. The
designation of currently unoccupied
habitat as critical habitat for this species
is unlikely because historical sites at
which the species is no longer found
have either been converted to

residential or agricultural uses, or the
habitat at these sites has been altered to
such an extent that conditions are no
longer suitable for the species. Service
policy precludes the introduction of the
species into areas where it did not
historically occur. The designation of
critical habitat, therefore, would not
provide additional benefit for this
species beyond the protection afforded
by listing.

Protection of the habitat of this
species will be addressed through the
recovery process and through sections 6
and 7 of the Act. The Service believes
that Federal involvement in the areas
where these plants occur can be
identified without the designation of
critical habitat. Because the publication
of precise maps and descriptions of
critical habitat in the Federal Register
would make these plants more
vulnerable to incidents of collection
and/or vandalism and because of lack of
benefit, the Service finds that the
designation of critical habitat for these
plants is not prudent at this time.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain activities. Recognition
through listing encourages and results
in public awareness and conservation
actions by Federal, State, and local
agencies, private organizations, and
individuals. The Act provides for
possible land acquisition and
cooperation with the States and requires
that recovery actions be carried out for
all listed species.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) of the Act requires
Federal agencies to confer with the
Service on any action that is likely to
jeopardize the continued existence of a
species proposed for listing, or result in
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund or carry
out are not likely to jeopardize the
continued existence of such a species or
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the

Federal agency must enter into formal
consultation with the Service, pursuant
to Section 7(a)(2) of the Act.

Two of five populations of Sidalcea
oregana var. calva are found entirely on
Federal lands managed by the Forest
Service, while a third population may
lie partially on Forest Service land. The
Forest Service would be required to
consult with the Service if any actions
such as timber harvesting, road
construction, or grazing activities may
affect S. oregana var. calva. Other
Federal agency actions that may require
conference and/or consultation include
Army Corps of Engineers authorization
of projects affecting wetlands and other
waters under section 404 of the Clean
Water Act (33 U.S.C. 1344 et seq.),
Environmental Protection Agency
authorization of discharges under the
National Pollutant Discharge
Elimination System (NPDES), Natural
Resource Conservation Service projects,
and Department of Housing and Urban
Development and Veterans
Administration mortgage programs
(Federal Home Administration loans).

Listing of this plant would provide for
development of a recovery plan for the
plant. Such a plan would identify both
State and Federal efforts for
conservation of the plant and establish
a framework for agencies to coordinate
activities and cooperate with each other
in conservation efforts. The plan would
set recovery priorities and describe site-
specific management actions necessary
to achieve conservation and survival of
the plant. Additionally, pursuant to
section 6 of the Act, the Service would
be able to grant funds to affected states
for management actions promoting the
protection and recovery of this species.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered plants. All
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.61 for
endangered plants apply. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to import or export,
transport in interstate or foreign
commerce in the course of a commercial
activity, sell or offer for sale in interstate
or foreign commerce, or remove the
species from areas under Federal
jurisdiction. In addition, for plants
listed as endangered, the Act prohibits
the malicious damage or destruction on
areas under Federal jurisdiction and the
removal, cutting, digging up, damaging,
or destroying of such plants in knowing
violation of any State law or regulation,
including State criminal trespass law.
Certain exceptions to the prohibitions
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apply to agents of the Service and State
conservation agencies.

It is the policy of the Service (59 FR
34272) to identify to the maximum
extent practicable at the time a species
is listed those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of the listing on proposed and
ongoing activities within a species’
range. Collection, damage, or
destruction of these species on Federal
lands is prohibited, although in
appropriate cases a Federal endangered
species permit may be issued for
scientific or recovery purposes. Such
activities on non-Federal land would
constitute a violation of section 9 if
conducted in knowing violation of
Washington State law or regulations or
in violation of State criminal trespass
law.

Activities that are in areas not under
Federal jurisdiction, that are in
compliance with Washington State law,
and that are in no way related to a
commercial activity involving these
plants are not likely to be violations of
section 9. Questions regarding whether
specific activities will constitute a
violation of section 9 should be directed
to the Field Supervisor of the Western
Washington Office (see ADDRESSES
section).

The Act and 50 CFR 17.62 and 17.63
also provide for the issuance of permits
to carry out otherwise prohibited
activities involving endangered plants
under certain circumstances. Such
permits are available for scientific
purposes and to enhance the
propagation or survival of the species.
Requests for copies of the regulations
regarding listed species and inquiries
about prohibitions and permits may be
addressed to the U.S. Fish and Wildlife
Service, Ecological Services, Permits
Branch, 911 N.E. 11th Avenue, Portland,

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible. Therefore, comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning this
proposed rule are solicited. Comments
particularly are sought concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to this species;

(2) The location of any additional
populations of this species and the
reasons why any habitat should or
should not be determined to be critical
habitat pursuant to section 4 of the Act;

(3) Additional information concerning
the range, distribution, and population
size of this species; and

(4) Current or planned activities in the
subject area and their possible impacts
on this species.

Any final decision on this proposal
will take into consideration the
comments and any additional
information received by the Service, and
such communications may lead to a
final regulation that differs from this
proposal.

The Endangered Species Act provides
for a public hearing on this proposal, if
requested. Requests must be received
within 45 days of the date of publication
of this proposal in the Federal Register.
Such requests must be made in writing
and be addressed to the Supervisor,
Western Washington Office (see
ADDRESSES section).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that Environmental
Assessments and Environmental Impact
Statements, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be

Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

Required Determinations

The Service has examined this
regulation under the Paperwork
Reduction Act of 1995 and found it to
contain no information collection
requirements.

References Cited

A complete list of all references cited
herein is available upon request from
the Western Washington Office (see
ADDRESSES section).

Authors: The primary author of this
proposed rule is Ted Thomas, Western
Washington Office of the North Pacific
Coast Ecoregion (see ADDRESSES
section).

List of subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, the Service hereby
proposes to amend part 17, subchapter
B of chapter I, title 50 of the Code of
Federal Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Section 17.12(h) is amended by
adding the following, in alphabetical
order under Flowering Plants, to the list
of Endangered and Threatened plants:

§17.12 Endangered and threatened plants

Oregon 97232-4181 (telephone 503/ prepared in connection with regulations * * * * *
231-6241; facsimile 503/231-6243). adopted pursuant to section 4(a) of the (h)y* * =
Species
Historic range Family Status When listed Critical habitat ~ Special rules
Scientific name Common name

Flowering Plants.

* * * * * * *
Sidalcea oregana var. Wenatchee Mountains U.S.A. (WA) i, Malvaceae ..........ccc....... E NA NA

calva. checker-mallow.
* * * * * * *

Dated: July 7, 1997
John G. Rogers
Acting Director, Fish and Wildlife Service
[FR Doc. 97-20368 Filed 7-31-97; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Research, Education, and Economics;
Notice of the National Agricultural
Research, Extension, Education, and
Economics Advisory Board Meeting

AGENCY: Research, Education, and
Economics, USDA.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act (Pub.
L. No. 92-463), the United States
Department of Agriculture announces a
meeting of the National Agricultural
Research, Extension, Education, and
Economics Advisory Board.
SUPPLEMENTARY INFORMATION: The
National Agricultural Research,
Extension, Education, and Economics
Advisory Board, which represents 30
constituent categories, as specified in
section 802 of the Federal Agriculture
Improvement and Reform Act of 1996
(Pub. L. No. 104-127), has scheduled a
meeting on August 4-5, 1997, in
Washington, D.C. The meeting agenda
includes: a report on the findings of the
National Stakeholder Symposium held
March 25, 1997, in Washington, D.C;
and the Columbus, Ohio, Listening
Session held on July 17, 1997; a report
from the **Strategic Planning Task
Force” for agricultural facilities;
recommendations to improve public
communication and education programs
in USDA; and the Board'’s
recommendations on operational
procedures and for long-term agenda
items. The Advisory Board will also
discuss the status of the USDA
Research, Education, and Extension
Research Title reauthorization, USDA
Budget, Research Education, and
Economics Strategic and Annual
Performance Plans as required under
Government Performance and Results
Act of 1993, and will begin relevance
review of the Fund for Rural America
project portfolio. The Advisory Board’s
Executive Committee, REE Strategic

Plan Working Group, and Performance
Assessment and Public Education
Working Group will provide progress
reports to the Advisory Board. Invited
speakers include a representative of the
Civil Rights Action Team to highlight
recommendations in the USDA’s 1997
Civil Rights Report and the Chief
Scientist of the USDA National Research
Initiative and Competitive Research
Grants Program. A special meeting of
the Performance Assessment and Public
Education Working group will be held
following the Advisory Board meeting
from 2:30 p.m. to 4:30 p.m. on August
5, for informal discussion with USDA
Communications Officials on
communicating with the public.
DATES: August 4, 1997, 8:30 a.m. to 7:00
p.m.; and August 5, 1997, 8:30 a.m. to
2:00 p.m., and (Special Meeting) 2:30
p.m. to 4:30 p.m.
PLACE: Channel Inn, Captains Room,
650 Waterfront Street, SW., Washington,
DC.
TYPE OF MEETING: Open to the public.
COMMENTS: The public may file written
comments before or after the meeting
with the contact person listed below.
FOR FURTHER INFORMATION CONTACT:
Deborah Hanfman, Executive Director,
National Agricultural Research,
Extension, Education, and Economics
Advisory Board, Research, Education,
and Economics Advisory Board Office,
Room 3918 South, U.S. Department of
Agriculture, STOP: 2255, 1400
Independence Avenue, SW,
Washington, DC 20250-2255.
Telephone: 202-720-3684 Fax: 202—
720-6199.

Done at Washington, D.C. this 28th day of
July 1997.
Catherine E. Woteki,
Acting Under Secretary, Research, Education,
and Economics.
[FR Doc. 97-20394 Filed 7-31-97; 8:45 am]
BILLING CODE 3410-22-M

DEPARTMENT OF AGRICULTURE
Forest Service

Willamette Provincial Interagency
Executive Committee (PIEC), Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Willamette PIEC
Advisory Committee will meet on

Thursday, August 21, 1997. The meeting
will be held at the Oregon State
University LaSalle Stewart Conference
Center, Agricultural Sciences meeting
room; Corvallis, Oregon 97301; phone
(541) 737-2402. The meeting is
scheduled to begin at 9:00 a.m., and will
conclude at approximately 4:00 p.m.
The agenda includes: Three panels
discussing various aspects of municipal
watersheds and their management in the
Willamette Province. The panels will
include: municipal water providers,
hydrologists and other scientists, and
natural resource managers. The agenda
will also include a 30 minute
presentation on the area control method
of timber scheduling.

The public forum is tentatively
scheduled to begin at 3:00 p.m. Time
allotted for individual presentations
will be limited to 3 minutes. Written
comments are encouraged. Written
comments may be submitted prior to the
meeting by sending them to Designated
Federal Official Neal Forrester at the
address given below.

FOR FURTHER INFORMATION CONTACT:
For more information regarding this
meeting, contact Designated Federal
Official Neal Forrester; Willamette
National Forest, 211 East Seventh
Avenue; Eugene, Oregon 97401; (541)
465-6924.

Dated: July 28, 1997.
Randy A. Dunbar,
RL&M Staff Officer.
[FR Doc. 97-20307 Filed 7-31-97; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Designations for the Denver (CO) and
East Indiana (IN) Areas

AGENCY: Grain Inspection, Packers and
Stockyards Administration (GIPSA).

ACTION: Notice.

SUMMARY: GIPSA announces the
designation of Denver Grain Inspection
(Denver) and East Indiana Grain
Inspection, Inc. (East Indiana), to
provide official services under the
United States Grain Standards Act, as
amended (Act).

EFFECTIVE DATE: September 1, 1997.
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ADDRESSES: USDA, GIPSA, Janet M.
Hart, Chief, Review Branch, Compliance
Division, STOP 3604, 1400
Independence Avenue, S.W.,
Washington, DC 20250-3604.

FOR FURTHER INFORMATION CONTACT:
Janet M. Hart, telephone 202-720-8525.

SUPPLEMENTARY INFORMATION:

This action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866
and Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply
to this action.

In the March 3, 1997, Federal Register
(62 FR 9412), GIPSA asked persons
interested in providing official services
in the geographic areas assigned to
Denver and East Indiana to submit an
application for designation.
Applications were due by April 1, 1997.
Denver and East Indiana, the only
applicants, each applied for designation
to provide official services in the entire
area currently assigned to them.

Since Denver and East Indiana were
the only applicants for the respective
areas, GIPSA did not ask for comments
on the applicants.

GIPSA evaluated all available
information regarding the designation
criteria in Section 7(f)(1)(A) of the Act;
and according to Section 7(f)(1)(B),
determined that Denver and East
Indiana are able to provide official
services in the geographic areas for
which they applied. Effective September
1, 1997, and ending August 31, 2000,
Denver and East Indiana are designated
to provide official services in the
geographic areas specified in the March
3, 1997, Federal Register.

Interested persons may obtain official
services by contacting Denver at 303—
292-5361 and East Indiana at 765-289—
1206.

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.)

Dated: July 24, 1997.
Neil E. Porter,
Director, Compliance Division.
[FR Doc. 97-19925 Filed 7-31-97; 8:45 am]
BILLING CODE 3410-EN-F

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Opportunity for Designation in the
Lima (OH) and Virginia Areas

AGENCY: Grain Inspection, Packers and
Stockyards Administration (GIPSA).

ACTION: Notice.

SUMMARY: The United States Grain
Standards Act, as amended (Act),
provides that official agency
designations will end not later than
triennially and may be renewed. The
designations of Lima Grain Inspection
Service, Inc. (Lima), and the Virginia
Department of Agriculture and
Consumer Services (Virginia), will end
January 31, 1998, according to the Act.
GIPSA is asking persons interested in
providing official services in the Lima
and Virginia areas to submit an
application for designation.

DATES: Applications must be
postmarked or sent by telecopier (FAX)
on or before September 2, 1997.

ADDRESSES: Applications must be
submitted to USDA, GIPSA, Janet M.
Hart, Chief, Review Branch, Compliance
Division, STOP 3604, 1400
Independence Avenue, S.W.,
Washington, DC 20250-3604.
Applications may be submitted by FAX
on 202-690-2755. If an application is
submitted by FAX, GIPSA reserves the
right to request an original application.
All applications will be made available
for public inspection at this address
located at 1400 Independence Avenue,
S.W., during regular business hours.

FOR FURTHER INFORMATION CONTACT:
Janet M. Hart, telephone 202-720-8525.

SUPPLEMENTARY INFORMATION:

This Action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866
and Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply
to this action.

Section 7(f)(1) of the Act authorizes
GIPSA’s Administrator to designate a
qualified applicant to provide official
services in a specified area after
determining that the applicant is better
able than any other applicant to provide
such official services. GIPSA designated
Lima, main office located in Lima, Ohio,
and Virginia, main office located in
Richmond, Virginia, to provide official
services under the Act on February 1,
1995.

Section 7(g)(1) of the Act provides
that designations of official agencies
shall end not later than triennially and
may be renewed according to the
criteria and procedures prescribed in
Section 7(f) of the Act. The designations
of Lima and Virginia end on January 31,
1998, according to the Act.

Pursuant to Section 7(f)(2) of the Act,
the following geographic area, in the
State of Ohio, is assigned to Lima.

Bounded on the North by the northern
and eastern Williams County lines; the
northern and eastern Defiance County

lines south to U.S. Route 24; U.S. Route
24 northeast to State Route 108;

Bounded on the East by State Route
108 south to Putnam County; the
northern and eastern Putnam County
lines; the eastern Allen County line; the
northern Hardin County line east to U.S.
Route 68 (excluding all of Sidney,
Ohio); U.S. Route 68 south to U.S. Route
47;

Bounded on the South by U.S. Route
47 west-southwest to Interstate 75;
Interstate 75 south to the Shelby County
line; the southern and western Shelby
County lines; the southern Mercer
County line; and

Bounded on the West by the Ohio-
Indiana State line from the southern
Mercer County line to the northern
Williams County line.

Lima’s assigned geographic area does
not include the following grain elevator
inside Lima’s area which has been and
will continue to be serviced by the
following official agency: East Indiana
Grain Inspection, Inc.: Payne
Cooperative Association, Payne,
Paulding County.

Pursuant to Section 7(f)(2) of the Act,
the following geographic area, the entire
State of Virginia, except those export
port locations within the State, is
assigned to Virginia.

Interested persons, including Lima
and Virginia, are hereby given the
opportunity to apply for designation to
provide official services in the
geographic areas specified above under
the provisions of Section 7(f) of the Act
and section 800.196(d) of the
regulations issued thereunder.
Designation in the Lima and Virginia
areas is for the period beginning
February 1, 1998, and ending January
31, 2001. Persons wishing to apply for
designation should contact the
Compliance Division at the address
listed above for forms and information.

Applications and other available
information will be considered in
determining which applicant will be
designated.

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.)

Dated: July 24, 1997.
Neil E. Porter,
Director, Compliance Division.
[FR Doc. 97-19926 Filed 7-31-97; 8:45 am]
BILLING CODE 3410-EN-F

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration; United
States Standards for Beans

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.



41336

Federal Register / Vol. 62, No. 148 / Friday, August 1, 1997 / Notices

ACTION: Notice.

SUMMARY: The Grain Inspection, Packers
and Stockyards Administration (GIPSA)
is soliciting comments on its proposal to
change the voluntary United States
Standards for Beans. Specifically,
GIPSA is proposing to change the name
of the class Black Turtle Soup beans to
Black beans and to establish a separate
grade chart for Cranberry beans. These
changes have been requested by the
industry in order to improve the
usability of the voluntary United States
Standards for Beans.

DATES: Comments must be submitted on
or before September 2, 1997.

ADDRESSES: Written comments may be
submitted to Sharon Vassiliades at
GIPSA, USDA, STOP 3649, 1400
Independence Avenue, S.W.,
Washington, D.C. 20250-3649; faxed to
(202) 720-4628; or e-mailed to
svassili@fgisdc.usda.gov.

All comments received will be made
available for public inspection at the
above address during regular business
hours (8 a.m.—3:30 p.m.).

The current United States Standards
for Beans, along with the proposed
changes, is available either through the
above addresses or by accessing GIPSA’s
Home Page on the Internet at:
www.usda.gov/gipsa/strulreg/standard/
beans.

FOR FURTHER INFORMATION CONTACT:
Contact Sharon Vassiliades at (202)
720-1738.

SUPPLEMENTARY INFORMATION: Section
203(c) of the Agricultural Marketing Act
of 1946, as amended, directs and
authorizes the Secretary of Agriculture
‘“to develop and improve standards of
quality, condition, quantity, grade, and
packaging and recommend and
demonstrate such standards in order to
encourage uniformity and consistency
in commercial practices* * *” The
Grain Inspection, Packers and
Stockyards Administration (GIPSA) is
committed to carrying out this authority
in a manner that facilitates the
marketing of agricultural commodities
and makes copies of official standards
available upon request. The U