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Briefings on how to use the Federal Register

For information on briefings in Washington, DC and
Boston, MA, see the announcement on the inside cover
of this issue.
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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov
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Federal Register

Vol. 62, No. 153
Friday, August 8, 1997

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Parts 401 and 457
RIN 0563-AA79

General Crop Insurance Regulations,
Safflower Seed Crop Insurance
Endorsement; and Common Crop
Insurance Regulations, Safflower Crop
Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes specific
crop provisions for the insurance of
safflower. The provisions will be used
in conjunction with the Common Crop
Insurance Policy Basic Provisions,
which contain standard terms and
conditions common to most crops. The
intended effect of this action is to
provide policy changes to better meet
the needs of the insured, include the
current safflower seed crop
endorsement under the Common Crop
Insurance Policy for ease of use and
consistency of terms, and to restrict the
effect of the current safflower seed crop
endorsement to the 1997 and prior crop
years.

EFFECTIVE DATE: August 8, 1997.

FOR FURTHER INFORMATION CONTACT: Ron
Nesheim, Insurance Management
Specialist, Research and Development,
Product Development Division, Federal
Crop Insurance Corporation, United
States Department of Agriculture, 9435
Holmes Road, Kansas City, MO, 64131,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION:
Executive Order No. 12866

The Office of Management and Budget
(OMB) has determined this rule to be
exempt for the purposes of Executive

Order No. 12866, and therefore, has not
been reviewed by OMB.

Paperwork Reduction Act of 1995

Following publication of the proposed
rule, the public was afforded 60 days to
submit comments and opinions on
information collection requirements
currently being reviewed by OMB under
OMB control number 0563-0053
through September 30, 1998. No public
comments were received.

Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of title Il of the UMRA) of
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

Executive Order No. 12612

It has been determined under section
6(a) of Executive Order No. 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions, or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant economic impact on a
substantial number of small entities.
The amount of work required of
insurance companies should not
increase because the information used
to determine eligibility is already
maintained at their office. The amount
of work required of insurance
companies may actually be reduced
because verification with FCIC of a
producer’s compliance with the
controlled substance regulations,
currently done manually, will be
automated. Therefore, this action is
determined to be exempt from the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605), and no Regulatory
Flexibility Analysis was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order No. 12372

This program is not subject to the
provisions of Executive Order No.
12372, which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order No. 12988

This rule has been reviewed in
accordance with Executive Order No.
12988 on civil justice reforms. The
provisions of this rule will not have a
retroactive effect prior to the effective
date. The provisions of this rule will
preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. The
administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before any action for judicial
review may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review Initiative to eliminate
unnecessary or duplicative regulations
and improve those that remain in force.

Background

On Friday, April 11, 1997, FCIC
published a proposed rule in the
Federal Register at 62 FR 17758 to add
to the Common Crop Insurance
Regulations (7 CFR part 457) a new
section, 7 CFR 457.125, Safflower Crop
Insurance Provisions. The new
provisions will be effective for the 1998
and succeeding crop years. These
provisions will replace and supersede
the current provisions for insuring
safflower found at 7 CFR 401.123
(Safflower Seed Crop Endorsement).
FCIC also amends 7 CFR 401.123 to
limit its effect to the 1997 and prior crop
years.

Following publication of the proposed
rule, the public was afforded 30 days to
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submit written comments, data, and
opinions. A total of 13 comments were
received from the reinsured companies
and an insurance service organization.
The comments received, and FCIC’s
responses, are as follows:

Comment: A reinsured company
asked why no late planting period or
prevented planting language was put in
the policy. The reinsured company
asked whether the old Late Planting
Agreement Option must still be signed.

Response: The Late Planting
Agreement Option, found under 7 CFR
§401.123 that is currently applicable to
safflower provisions, will no longer
apply. FCIC intends to revise the Late
and Prevented Planting provisions for
the 1998 crop year. Until the revised
rule is published, FCIC will add the Late
and Prevented Planting provisions, in
effect for other crops, to safflower.

Comment: An insurance service
organization suggested that in the
definitions of ““final planting date”” and
“‘good farming practices,” the term
“production guarantee’ be replaced by
“‘average yield,” or “insured’s average
yield” (also in provision 2(e)(1)).

Response: The terms “‘average yield”
or “insured’s average yield” would not
be accurate because the insured’s
approved yield is multiplied by the
coverage level selected to determine the
production guarantee. Good farming
practices and final planting date require
that the crop be able to produce the
yield, not the production guarantee.
Therefore, no change has been made.

Comment: A reinsured company and
an insurance service organization
expressed a concern that the provision
in the definition of “‘good farming
practices” stating that, ‘“‘recognized by
the Cooperative State Research,
Education and Extension Service as
compatible * * *” there may be
accepted practices not so recognized.
They also asked that if this cannot be
dropped, it would at least help to say
“generally recognized * * *”.

Response: FCIC believes that the
Cooperative State Research, Education,
and Extension Service (CSREES)
recognizes farming practices that are
considered acceptable for producing
safflower. If a producer is following
practices currently not recognized as
acceptable by the CSREES, there is no
reason why such recognition cannot be
sought by interested parties. CSREES
pertains only to specific areas within a
county. No change has been made.

Comment: A reinsured company
suggested that in the definition of
“irrigated practice,” the words “‘and
quality” be added after the words
“* * * providing the quantity.”

Response: FCIC disagrees. There are
no clear criteria regarding the quality of
water necessary to produce a crop. The
highly variable factors involved would
make such criteria difficult to develop
and administer. The provisions
regarding good farming practices can be
applied in situations in which the
insured person failed to exercise due
care and diligence. Therefore, no change
has been made.

Comment: An insurance service
organization stated that in the definition
of “practical to replant,” the addition of
marketing window in several recent
proposed rules seems to be applicable to
processor and fresh market crops. It
does not appear to be a consideration for
replanting crops like safflower.

Response: FCIC agrees that the
concept is most applicable to processor
and fresh market crops. However, the
Federal Crop Insurance Act has
mandated that insurance providers
consider marketing window, when
determining whether it is practical to
replant. Therefore, no change has been
made.

Comment: An insurance service
organization suggested that “‘value per
pound of damaged safflower” be
changed to read ‘‘value per pound”
since the definition refers to ‘““damaged
safflower.”

Response: FCIC agrees and has made
the change.

Comment: An insurance service
organization questioned if it is
necessary to include all the language in
section 3 (Insurance Guarantees,
Coverage Levels, and Prices) if there are
no prices by type. Since this appears to
be standard language for most of the
recent proposed rule crop provisions,
perhaps it should be in the Basic
Provisions instead.

Response: While many crops allow
separate prices, by type, not all require
the same percentage relationship. The
provision is included in safflower to
provide correct coverage as different
types are developed. Therefore, no
change has been made.

Comment: An insurance service
organization stated that some policies
allow the entire replanting payment to
be paid to the person incurring the
entire expense (usually the tenant)
when the landlord and tenant are
insured with the same company, but no
such language is in this proposed rule.

Response: It is true that a few Crop
Provisions allow the entire replanting
payment to be paid to the person
incurring the entire expense (usually the
tenant) when the landlord and tenant
are insured with the same company.
However, because of the difficulties of
administering this provision, it is being

discontinued as Crop Provisions are
revised. Therefore, no change has been
made.

Comment: An insurance service
organization suggested that section
12(c)(1)(iv)(A) of the policy should not
allow the insured to defer settlement
and wait for a later, generally lower,
appraisal, especially on crops that have
a short “shelf life.”

Response: A later appraisal will be
necessary only if the insurance provider
agrees that such an appraisal would
result in a more accurate determination
of production to count and if the
producer continues to care for the crop.
If the producer does not care for the
crop, the original appraisal will be used.
Therefore, no change will be made to
these provisions.

Comment: An insurance service
organization stated that section
12(d)(3)(ii) refers to “‘net price;” section
12(d)(4)(ii)(A) refers to “value per
pound;’ and section 12(d)(4)(ii)(B)
refers to ““price per pound.” All three
seem to mean the same thing. Since
“value per pound” is defined in the
policy, they suggested using it in each
item.

Response: FCIC agrees and has made
those changes.

Comment: An insurance service
organization suggested that in section
12(d)(4) (i) & (ii), “qualifying adjustment
factor provisions” be revised to read
“quality adjustment factors™ in item (i),
and “‘quality adjustment factor
provisions’ to “‘quality adjustment
factors™ in item (ii).

Response: FCIC agrees and has made
the changes.

Comment: An insurance service
organization suggested that in section
12(d)(4)(ii)(A), “‘local market price of
undamaged safflower’” be amended to
read “‘local market price.”

Response: FCIC agrees and has made
the change.

Comment: An insurance service
organization and a reinsured company
suggested that written agreements
should not be limited to one year.
Written unit agreements are continuous
unless there are significant changes in
the farming operation. Some others
should also be this way.

Response: Written agreements are
intended to change policy terms or
permit insurance in unusual or
previously unknown situations. If such
practices continue year to year, they
should be incorporated into the policy
or Special Provisions. It is important to
keep non-uniform exceptions to the
minimum and to ensure that the insured
is well aware of the specific terms of the
policy. Therefore, no change has been
made.
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In addition to the changes described
above, FCIC has made minor editorial
changes and has amended the following
provisions:

1. The preamble is revised to refer to
the Catastrophic Risk Protection
Endorsement for the purpose of
clarification.

2. In section 2, the authority to vary
the unit structure has been clarified that
only the optional unit guideline,
specified in section 2(e)(4) may be
revised by written agreement.

3. Section 9(e) has been amended to
clarify that wildlife is an insured cause
of loss, unless proper measures to
control wildlife have not been taken to
be consistent with other policies.

Good cause is shown to make this rule
effective upon publication in the
Federal Register. This rule improves the
safflower crop insurance coverage and
brings it under the Common Crop
Insurance Policy Basic Provisions for
consistency among policies. The earliest
contract change date that can be met for
the 1998 crop year is August 31, 1997,
and the final rule must be published as
soon as possible. It is, therefore,
imperative that these provisions be
made final so that reinsured companies
may have sufficient time to implement
these changes. Therefore, public interest
requires the agency to make the rules
effective upon publication.

List of Subjects in 7 CFR Parts 401 and
457

Crop insurance, Safflower seed.
Final Rule

Accordingly, for the reasons set forth
in the preamble, the Federal Crop
Insurance Corporation hereby amends 7
CFR Parts 401 and 457 as follows:

PART 401—GENERAL CROP
INSURANCE REGULATIONS—
REGULATIONS FOR THE 1988 AND
SUBSEQUENT CONTRACT YEARS

1. The authority citation for 7 CFR
part 401 continues to read as follows:

Authority: 7 U.S.C. 1506(l), 1506(p).

2.In 8401.123, the introductory
paragraph is revised to read as follows:

§401.123 Safflower seed crop
endorsement.

The provisions of the Safflower Seed
Crop Insurance Endorsement for the
1988 through the 1997 crop year.

* * * * *

3. Section 401.8 is amended by
revising the introductory text of
paragraph (d) to read as follows:

* * * * *

§401.8 The application and policy.

* * * * *

(d) The application for the 1988 and
succeeding crop years is found at
subpart D of part 400, General
Administrative Regulations (7 CFR
400.37 and 400.38). The provisions of
the Safflower Insurance Policy for the
1988 through 1997 crop years are as
follows:

* * * * *

PART 457—COMMON CROP
INSURANCE REGULATIONS;
REGULATIONS FOR THE 1994 AND
SUBSEQUENT CONTRACT YEARS

4. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).

5. Section 457.125 is added to read as
follows:

§457.125 Safflower crop insurance
provisions.

The Safflower Crop Insurance
Provisions for the 1998 and succeeding
crop years are as follows:

FCIC policies:

UNITED STATES DEPARTMENT OF
AGRICULTURE

Federal Crop Insurance Corporation
Reinsured policies:

(Appropriate title for insurance provider)
Both FCIC and reinsured policies:

Safflower Crop Insurance Provisions

If a conflict exists among the Basic
Provisions (§ 457.8), these Crop Provisions,
the Special Provisions, and the Catastrophic
Risk Protection Endorsement, if applicable,
the Special Provisions will control these
Crop Provisions and the Basic Provisions;
and these Crop Provisions will control the
Basic Provisions. The Catastrophic Risk
Protection Endorsement, if applicable, will
control all provisions.

1. Definitions

Days. Calendar days.

FSA. The Farm Service Agency, an agency
of the United States Department of
Agriculture, or a successor agency.

Final planting date. The date contained in
the Special Provisions for the insured crop by
which the crop must initially be planted in
order to be insured for the full production
guarantee.

Good farming practices. The cultural
practices generally in use in the county for
the crop to make normal progress toward
maturity and produce at least the yield used
to determine the production guarantee, and
are those recognized by the Cooperative State
Research, Education, and Extension Service
as compatible with agronomic and weather
conditions in the county.

Harvest. Collecting the safflower seed by
combining or threshing.

Interplanted. Acreage on which two or
more crops are planted in a manner that does

not permit separate agronomic maintenance
or harvest of the insured crop.

Irrigated practice. A method of producing
a crop by which water is artificially applied
during the growing season by appropriate
systems and at the proper times, with the
intention of providing the quantity of water
needed to produce at least the yield used to
establish the irrigated production guarantee
on the irrigated acreage planted to the
insured crop.

Local market price. The cash price per
pound for undamaged safflower (test weight
of 35 pounds per bushel or higher and seed
damage less than 25 percent) offered by
buyers.

Nurse crop (companion crop). A crop
planted into the same acreage as another
crop, that is intended to be harvested
separately, and which is planted to improve
growing conditions for the crop with which
it is grown.

Planted acreage. Land in which seed has
been placed by a machine appropriate for the
insured crop and planting method, at the
correct depth, into a seedbed that has been
properly prepared for the planting method
and production practice. Safflower must
initially be planted in rows. Acreage planted
in any other manner will not be insurable
unless otherwise provided by the Special
Provisions or by written agreement.

Pound. Sixteen ounces avoirdupois.

Practical to replant. In lieu of the
definition of “‘Practical to replant” contained
in section 1 of the Basic Provisions (§457.8),
practical to replant is defined as our
determination, after loss or damage to the
insured crop, based on factors, including but
not limited to moisture availability,
condition of the field, time to crop maturity,
and marketing window, that replanting the
insured crop will allow the crop to attain
maturity prior to the calendar date for the
end of the insurance period. It will not be
considered practical to replant after the end
of the late planting period unless replanting
is generally occurring in the area.

Production guarantee (per acre). The
number of pounds determined by
multiplying the approved APH yield per acre
by the coverage level percentage you elect.

Replanting. Performing the cultural
practices necessary to replace the safflower
seed, including preparing the land and then
replacing the safflower seed in the insured
acreage with the expectation of producing at
least the yield used to determine the
production guarantee.

Value per pound. The cash price per
pound for damaged safflower (test weight
below 35 pounds per bushel, seed damage in
excess of 25 percent, or both).

Written agreement. A written document
that alters designated terms of this policy in
accordance with section 13.

2. Unit Division

(a) Unless limited by the Special
Provisions, a unit as defined in section 1
(Definitions) of the Basic Provisions (§ 457.8)
(a basic unit) may be divided into optional
units if, for each optional unit you meet all
the conditions of this section.

(b) Basic units may not be divided into
optional units on any basis other than as
described in this section.
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(c) If you do not comply fully with these
provisions, we will combine all optional
units that are not in compliance with these
provisions into the basic unit from which
they were formed. We will combine the
optional units at any time we discover that
you have failed to comply with these
provisions. If failure to comply with these
provisions is determined to be inadvertent,
and the optional units are combined into a
basic unit, that portion of the additional
premium paid for the optional units that
have been combined will be refunded to you.

(d) All optional units you selected for the
crop year must be identified on the acreage
report for that crop year.

(e) The following requirements must be
met for each optional unit:

(1) You must have records, which can be
independently verified, of planted acreage
and production for each optional unit for at
least the last crop year used to determine
your production guarantee;

(2) You must plant the crop in a manner
that results in a clear and discernable break
in the planting pattern at the boundaries of
each optional unit;

(3) For each crop year, records of marketed
production or measurement of stored
production from each optional unit must be
maintained in such a manner that permits us
to verify the production from each optional
unit, or the production from each unit must
be kept separate until loss adjustment is
completed by us; and

(4) Each optional unit must meet one or
more of the following criteria, as applicable,
unless otherwise specified by written
agreement:

(i) Optional Units by Section, Section
Equivalent, or FSA Farm Serial Number:
Optional units may be established if each
optional unit is located in a separate legally
identified section. In the absence of sections,
we may consider parcels of land legally
identified by other methods of measure
including, but not limited to Spanish grants,
railroad surveys, leagues, labors, or Virginia
Military Lands, as the equivalent of sections
for unit purposes. In areas that have not been
surveyed using the systems identified above,
or another system approved by us, or in areas
where such systems exist but boundaries are
not readily discernable, each optional unit
must be located in a separate farm identified
by a single FSA Farm Serial Number.

(ii) Optional Units on Acreage Including
Both Irrigated and Non-irrigated Practices:
Optional units may be based on irrigated
acreage and non-irrigated acreage (in those
counties where ‘““non-irrigated’ practice is
allowed in the actuarial table) if both are
located in the same section, section
equivalent, or FSA Farm Serial Number. To
qualify as separate irrigated and non-irrigated
optional units, the non-irrigated acreage may
not continue into the irrigated acreage in the
same rows or planting pattern. The irrigated
acreage may not extend beyond the point at
which the irrigation system can deliver the
quantity of water needed to produce the yield
on which the guarantee is based, except the
corners of a field in which a center-pivot
irrigation system is used will be considered
as irrigated acreage if separate acceptable
records of production from the corners are

not provided. If the corners of a field in
which a center-pivot irrigation system is used
do not qualify as a separate non-irrigated
optional unit, they will be a part of the unit
containing the irrigated acreage. Non-
irrigated acreage that is not a part of a field

in which a center-pivot irrigation system is
used may qualify as a separate optional unit
provided that all other requirements of this
section are met.

3. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities

In addition to the requirements of section
3 (Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities) of
the Basic Provisions (§ 457.8), you may select
only one price election for all the safflower
in the county insured under this policy
unless the Special Provisions provide
different price elections by type, in which
case you may select one price election for
each safflower type designated in the Special
Provisions. The price elections you choose
for each type must have the same percentage
relationship to the maximum price offered by
us for each type. For example, if you choose
100 percent of the maximum price election
for one type, you must also choose 100
percent of the maximum price election for all
other types.

4. Contract Changes

In accordance with section 4 (Contract
Changes) of the Basic Provisions (§ 457.8),
the contract change date is August 31
preceding the cancellation date for
California, and December 31 preceding the
cancellation date for all other states.

5. Cancellation and Termination Dates

In accordance with section 2 (Life of
Policy, Cancellation, and Termination) of the
Basic Provisions (8 457.8), the cancellation
and termination dates are:

Cancellation and
termination
dates

State

December 31.
March 15.

[OF 11} {o]1 o |- N
All other states ...................

6. Insured Crop

In accordance with section 8 (Insured
Crop) of the Basic Provisions (§ 457.8), the
crop insured will be all safflower in the
county for which a premium rate is provided
by the actuarial table:

(a) In which you have a share;

(b) That is planted for harvest as safflower
seed;

(c) That is not (unless allowed by the
Special Provisions or by written agreement):

(1) Interplanted with another crop; or

(2) Planted into an established grass or
legume.

7. Insurable Acreage

In addition to the provisions of section 9
(Insurable Acreage) of the Basic Provisions
(8457.8), we will not insure:

(a) Safflower planted on land on which
safflower, sunflower seed, any variety of dry
beans, soybeans, mustard, rapeseed, or lentils
were grown the preceding crop year, unless
other rotation requirements are specified in

the Special Provisions or we agree in writing
to insure such acreage; or

(b) Any acreage of safflower damaged
before the final planting date, to the extent
that the majority of producers in the area
would normally not further care for the crop,
unless the crop is replanted or we agree that
it is not practical to replant.

8. Insurance Period

In accordance with the provisions of
section 11 (Insurance Period) of the Basic
Provisions (§ 457.8), the calendar date for the
end of the insurance period is October 31
immediately following planting.

9. Causes of Loss

In accordance with the provisions of
section 12 (Causes of Loss) of the Basic
Provisions (8§ 457.8), insurance is provided
only against the following causes of loss that
occur during the insurance period:

(a) Adverse weather conditions;

(b) Fire;

(c) Insects, but not damage due to
insufficient or improper application of pest
control measures;

(d) Plant disease, but not damage due to
insufficient or improper application of
disease control measures;

(e) Wildlife, unless proper measures to
control wildlife have not been taken;

(f) Earthquake;

(9) Volcanic eruption; or

(h) Failure of the irrigation water supply,
if caused by an insured cause of loss that
occurs during the insurance period.

10. Replanting Payment

(a) In accordance with section 13
(Replanting Payment) of the Basic Provisions
(8457.8), a replanting payment is allowed if
the crop is damaged by an insurable cause of
loss to the extent that the remaining stand
will not produce at least 90 percent of the
production guarantee for the acreage and it
is practical to replant.

(b) The maximum amount of the replanting
payment per acre will be the lesser of 20
percent of the production guarantee or 160
pounds, multiplied by your price election,
multiplied by your insured share.

(c) When safflower is replanted using a
practice that is uninsurable as an original
planting, the liability on the unit will be
reduced by the amount of the replanting
payment. The premium amount will not be
reduced.

11. Duties In The Event of Damage or Loss

In accordance with the requirements of
section 14 (Duties in the Event of Damage or
Loss) of the Basic Provisions (§ 457.8), the
representative samples of the unharvested
crop must be at least 10 feet wide and extend
the entire length of each field in the unit. The
samples must not be harvested or destroyed
until the earlier of our inspection or 15 days
after harvest of the balance of the unit is
completed.

12. Settlement of Claim

(a) We will determine your loss on a unit
basis. In the event you are unable to provide
separate acceptable production records:

(1) For any optional unit, we will combine
all optional units for which such production
records were not provided; or
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(2) For any basic unit, we will allocate any
commingled production to such units in
proportion to our liability on the harvested
acreage for the unit.

(b) In the event of loss or damage covered
by this policy, we will settle your claim by:

(1) Multiplying the insured acreage by its
respective production guarantee;

(2) Multiplying each result in section
12(b)(1) by the respective price election;

(3) Totaling the results in section 12(b)(2);

(4) Multiplying the total production to be
counted of each type if applicable, (see
section 12(c)) by the respective price
election;

(5) Totaling the results in section 12(b)(4);

(6) Subtracting the results from the total in
section 12(b)(5) from the results in section
12(b)(3); and

(7) Multiplying the result in section
12(b)(6) by your share.

(c) The total production to count (in
pounds) from all insurable acreage on the
unit will include:

(1) All appraised production as follows:

(i) Not less than the production guarantee
per acre for the acreage:

(A) That is abandoned;

(B) Put to another use without our consent;

(C) That is damaged solely by uninsured
causes; or

(D) For which you fail to provide
acceptable production records;

(ii) Production lost due to uninsured
causes;

(iii) Unharvested production (mature
unharvested production may be adjusted for
quality deficiencies and excess moisture in
accordance with section 12(d)); and

(iv) Potential production on insured
acreage that you intend to put to another use
or abandon, if you and we agree on the
appraised amount of production. Upon such
agreement, the insurance period for that
acreage will end when you put the acreage
to another use or abandon the crop. If
agreement on the appraised amount of
production is not reached:

(A) If you do not elect to continue to care
for the crop, we may give you consent to put
the acreage to another use if you agree to
leave intact, and provide sufficient care for,
representative samples of the crop in
locations acceptable to us (The amount of
production to count for such acreage will be
based on the harvested production or
appraisals from the samples at the time
harvest should have occurred. If you do not
leave the required samples intact, or fail to
provide sufficient care for the samples, our
appraisal made prior to giving you consent to
put the acreage to another use will be used
to determine the amount of production to
count); or

(B) If you elect to continue to care for the
crop, the amount of production to count for
the acreage will be the harvested production,
or our reappraisal if additional damage
occurs and the crop is not harvested; and

(2) All harvested production from the
insurable acreage.

(d) Mature safflower may be adjusted for
excess moisture and quality deficiencies. If
moisture adjustment is applicable, it will be
made prior to any adjustment for quality.

(1) Production will be reduced by 0.12
percent for each 0.1 percentage point of

moisture in excess of 8 percent. We may
obtain samples of the production to
determine the moisture content.

(2) Production will be eligible for quality
adjustment if such production:

(i) Has a test weight below 35 pounds per
bushel;

(ii) Has seed damage in excess of 25
percent; or

(iii) Contains substances or conditions that
are identified by the Food and Drug
Administration or other public health
organizations of the United States as being
injurious to human or animal health.

(3) Quality will be a factor in determining
your loss only if:

(i) The deficiencies, substances, or
conditions resulted from a cause of loss
against which insurance is provided under
these crop provisions and that occurred
within the insurance period;

(ii) The deficiencies, substances, or
conditions result in a value per pound that
is less than the local market price;

(iii) All determinations of these
deficiencies, substances, or conditions are
made using samples of the production
obtained by us or by a disinterested third
party approved by us; and

(iv) The samples are analyzed by a grader
licensed to grade safflower under the
authority of the Agricultural Marketing Act
or the United States Warehouse Act with
regard to deficiencies in quality, or by a
laboratory approved by us with regard to
substances or conditions injurious to human
or animal health. Test weight for quality
adjustment purposes may be determined by
our loss adjuster.

(4) Safflower production that is eligible for
quality adjustment, as specified in sections
12(d)(2) and (3), will be reduced as follows:

(i) In accordance with the quality
adjustment factors contained in the Special
Provisions; or

(i) If quality adjustment factors are not
contained in the Special Provisions:

(A) By determining the value per pound
and the local market price on the earlier of
the date such quality adjusted production is
sold or the date of final inspection for the
unit. Discounts used to establish the value
per pound will be limited to those which are
usual, customary, and reasonable. The value
per pound will not be reduced for:

(1) Moisture content;

(2) Damage due to uninsured causes; or

(3) Drying, handling, processing, or any
other costs associated with normal
harvesting, handling, and marketing of
safflower. We may obtain values per pound
from any buyer of our choice. If we obtain
values per pound from one or more buyers
located outside your local market area, we
will reduce such values per pound by the
additional costs required to deliver the
production to those buyers.

(B) Divide the value per pound by the local
market price to determine the quality
adjustment factor; and

(C) Multiply the adjustment factor by the
number of pounds of the damaged
production remaining after any reduction
due to excessive moisture to determine the
net production to count.

(e) Any production harvested from other
plants growing in the insured crop may be

counted as production of the insured crop on
a weight basis.

3. Written Agreement

Terms of this policy which are specifically
designated for the use of written agreement
may be altered by written agreement in
accordance with the following:

(a) You must apply in writing for each
written agreement no later than the sales
closing date, except as provided in section
13(e);

(b) The application for a written agreement
must contain all variable terms of the
contract between you and us that will be in
effect if the written agreement is not
approved;

(c) If approved by us, the written
agreement will include all variable terms of
the contract, including, but not limited to,
crop type or variety, the guarantee, premium
rate, and price election;

(d) Each written agreement will only be
valid for one year (If the written agreement
is not specifically renewed the following
year, insurance coverage for subsequent crop
years will be in accordance with the printed
policy); and

(e) An application for a written agreement
submitted after the sales closing date may be
approved if, after a physical inspection of the
acreage, it is determined that no loss has
occurred and the crop is insurable in
accordance with the policy and written
agreement provisions.

Signed in Washington, D.C., on August 4,
1997.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 97-20914 Filed 8-7-97; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1493
RIN 0551-AA35

CCC Facility Guarantee Program (FGP)
AGENCY: Commodity Credit Corporation,

USDA.

ACTION: Interim rule with request for
comment.

SUMMARY: This interim rule provides for
facility payment guarantees to be issued
by the Commodity Credit Corporation
(CCC). The guarantees are to be issued
in connection with sales of goods or
services to establish or improve
agricultural-related facilities in
emerging markets to expand exports of
U.S. agricultural commodities or
products.

DATES: Effective date: August 8, 1997.
Comment date: Comments due on or
before October 7, 1997.

ADDRESSES: Comments must be
submitted in writing to L.T. McElvain,
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Director, CCC Operations Division,
Foreign Agricultural Service, U.S.
Department of Agriculture (USDA), Stop
1035, Washington, DC 20250-1035;
FAX (202) 720-2949. All comments
received will be available for public
inspection at the U.S. Department of
Agriculture, Room 4523-S, 1400
Independence Avenue, SW,
Washington, DC 20250 during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
William S. Hawkins, Branch Chief, or
Mark A. Rasmussen, Agricultural
Marketing Specialist, Export Programs
Survey & Review Branch, CCC
Operations Division, Foreign
Agricultural Service, U.S. Department of
Agriculture (USDA), Stop 1035,
Washington, DC 20250-1035; telephone
(202) 720-3241 or 720-1537; FAX (202)
720-0938.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

This rule has been determined to be
significant and was reviewed by the
Office of Management and Budget
(OMB) under Executive Order 12866.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this interim rule since CCC
is not required by 5 U.S.C. 553 or any
other provision of law to publish a
notice of rulemaking with respect to the
subject matter of this rule.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Environmental Evaluation

The Foreign Agricultural Service
(FAS) is excluded from the
requirements of preparing procedures to
implement the National Environmental
Policy Act and is categorically excluded
from the preparation of an
Environmental Assessment or
Environmental Impact Statement unless
the Administrator of FAS determines
that an action may have a significant
environmental effect. 7 CFR 1b.4(b)(7).
The Administrator has made no such
determination with respect to this
action.

Paperwork Reduction Act

In accordance with provisions of the
Paperwork Reduction Act of 1995, CCC
will submit an emergency information
collection request (ICR) for the

reinstatement of the Facility Guarantee
Program (FGP) submission.

Title: The Facility Guarantee Program.

OMB Control Number: 0551-0032.

Type of Request: Reinstatement, with
change, of previously-approved
collection for which approval has
expired.

Abstract: The information to be
collected under the Office of
Management and Budget (OMB)
Number 0551-0032 is needed to enable
the CCC to effectively administer the
FGP. The information collection will be
used by the CCC to determine the
eligibility of applications. CCC
considers this information to be
essential to prudent eligibility
determinations. Failure to make sound
decisions in providing payment
guarantees for the sale of goods and
services may negatively impact exports
of U.S. agricultural commodities and
products.

The FGP information collection is
similar to those for the Export Credit
Guarantee (GSM-102) Program and the
Intermediate Export Credit Guarantee
(GSM-103) Program (OMB control
number 0551-004). The information
collection for the FGP differs primarily
as follows:

(1) The applicant, in order to receive
a payment guarantee, provides
information evidencing that the
exported goods and services used to
develop improved infrastructure will
primarily benefit exports of U.S.
agricultural commodities and products;
(2) The applicant is required to certify
that the value of non-U.S. components
of goods and services is less than 50
percent of the contract value covered
under the payment guarantee.

Estimate of Burden: The public
reporting burden for this information
collection is estimated to average 0.6
hours per response.

Respondents: Agricultural equipment
manufacturers and exporters.

Estimated Number of Respondents:
25.

Estimated Number of Responses per
Respondent: 11.

Estimated Total Annual Burden on
Respondents: 159.

Topics for comments include: (a)
Whether the collection of information is
necessary for the proper performance of
the functions of the CCC, including
whether the information will have
practical utility; (b) the accuracy of the
CCC’s estimate of burden including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who

are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments should be submitted in
accordance with the Dates section above
and sent to the Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
D.C. 20503; and to L.T. McElvain,
Director, CCC Operations Division,
Foreign Agricultural Service, U.S.
Department of Agricultural (USDA),
Stop 1035, Washington, DC 20250—
1035. Copies of this information
collection can be obtained from Valerie
Countiss, Agency Information
Collection Coordinator, at telephone
(202) 720-6713.

OMB is required to make a decision
concerning the collection(s) of
information contained in these interim
regulations between 30 and 60 days
after the publication of this document in
the Federal Register. Therefore, a
comment to OMB is best assured of
having its full effect if OMB receives it
within 30 days of publication. This does
not affect the deadline for the public to
comment to the Department of
Agriculture on the FGP regulations.

All responses will be summarized and
included in the request for OMB
approval. All comments will also
become a matter of public record.

Executive Order 12778

This interim rule has been reviewed
under Executive Order 12778. Civil
Justice Reform. The interim rule has
preemptive effect with respect to any
state or local laws, regulations, or
policies which conflict with the
provisions of this rule. The rule does
not have a retroactive effect. The interim
rule requires that certain administrative
remedies be exhausted before suit may
be filed.

Summary of Benefit-Cost Analysis

The benefit-cost analysis identifies
and estimates potential benefits and
costs attributed to provisions of this
interim rule, which has been designated
as “Significant.” These provisions
include application requirements and
program procedures. The changes in the
program made by this rule are expected
to have only limited economic effect
and are not expected to increase
administrative workload of the Federal
Government. Provisions of the Federal
Agriculture Improvement and Reform
Act of 1996 (the 1996 Act) which target
emerging markets lower estimated
subsidy costs by $2.5 million in FY
1997. Proposed foreign content
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provisions will provide participants
with fewer restrictions when negotiating
terms and conditions of a sales
transaction.

Request for Public Comment

The need for immediate action by
CCC is predicated by two of the 1996
Act’s amendments to the Food,
Agriculture, Conservation, and Trade
Act of 1990, as amended (1990 Act). The
1996 Act (1) expanded the field of
eligible countries to include emerging
markets and (2) provided the Secretary
of Agriculture the authority to
determine and select the emerging
markets. These changes reflect the
importance of CCC being able to quickly
respond to fleeting opportunities for
increasing U.S. agricultural exports to
emerging market countries, often in
volatile and unpredictable
circumstances, while at the same time
enhancing and helping stabilize the
rural business systems of those
countries whose economies are in
transition.

In addition, in order to implement a
program to make available such credit
in a timely manner and in a manner that
will provide a more uniform
distribution of funds in each fiscal year,
it has been determined that this rule
shall become effective upon publication
in the Federal Register. However,
comments are requested with respect to
the provisions of this rule and will be
taken into consideration in the
development of the final rule.
Comments should be submitted to the
person indicated in the section titled
ADDRESSES.

Background
A. Statutory Authority

CCC provides export credit guarantees
for export sales of U.S. agricultural
commodities under the Export Credit
Guarantee (GSM-102) program and the
Intermediate Export Credit Guarantee
(GSM-103) program. The programs are
authorized by section 202 of the
Agricultural Trade Act of 1978 as
amended (1978 Act). Section 1542(a) of
the 1990 Act provides that CCC make
available, for fiscal years 1996 through
2002, not less than $1 billion in direct
credits or export credit guarantees for
agricultural exports to emerging markets
available under the 1978 Act. A portion
of such credit guarantees must, in
accordance with section 1542(b) of the
1990 Act, be made available for the
export of goods and services for
agricultural facilities. Guarantees are to
be made available if the Secretary of
Agriculture determines that such
guarantees will primarily promote the

export of United States agricultural
commodities and products thereof.
Specifically, eligible projects must
provide for (1) the establishment or
improvement of agricultural facilities in
emerging markets, or (2) for the
provision of goods or services in
emerging markets, by U.S. persons to
improve handling, marketing,
processing, storage, or distribution of
imported agricultural commodities or
products in such markets. The phrase
“establishment or improvement of
facilities” allows for varied types of
projects ranging from the sale of
equipment (e.g., refrigeration,
processing, transportation) and other
goods needed to alleviate impediments
to increasing export sales of U.S.
agricultural commodities, to providing
services, such as equipment installation,
testing, and training to facilitate
achievement of the same purposes.

Section 1542(b) further requires CCC
to give priority to projects that (1)
encourage the privatization of the
agricultural sector in emerging markets,
(2) benefit private farms or cooperatives
in emerging markets, and (3) are
supported by nongovernmental persons
who agree to assume a relatively larger
share of the costs.

Section 1542(f) of the 1990 Act
defines “emerging market”” as any
country that the Secretary of Agriculture
determines (1) is taking steps towards a
market-oriented economy through food,
agriculture, or rural business sectors of
the economy of the country and (2) has
the potential to provide a viable and
significant market for United States
agricultural commodities or their
products.

B. Legislative History

CCC published an FGP interim rule
on March 1, 1993, (58 FR 11786) in
response to the 1990 Act. The 1990 Act
required CCC to develop an export
credit guarantee program for facilities in
countries that were determined by the
President to be emerging democracies.
However, the FGP was not made
operational before the authority expired
on September 31, 1995. Congress
changed the targeting of the FGP in the
1996 Act to countries determined by the
Secretary of Agriculture to be emerging
markets. The interim rule was deleted
effective November 18, 1994 when CCC
revised 7 CFR part 1493 and issued a
final rule on the GSM-102 and GSM—
103 programs.

C. Summary of Comments—1993
Interim Rule

The Commodity Credit Corporation
(CCC) received eleven comments from
eight different sources in response to the

Facility Guarantee Program (FGP)
Interim Rule published March 1, 1993
in the Federal Register. The
commenters included three equipment
manufacturers, three animal health
product manufacturers, the Office of the
Inspector General, and a market
research firm which submitted three
separate responses.

Three comments were project
proposals that did not comment on the
regulatory aspects of the rule.

Three comments addressed the
definition of “‘acceptable substitute.”
This definition was required by law in
the 1990 Farm Act to be included in the
FGP rule. The commenters’ believed
that CCC misinterpreted the intent of
the law and requested that CCC change
the definition of acceptable substitute.
This recommendation now is
unnecessary. The term acceptable
substitute was deleted from the 1996
Farm Act. Accordingly, CCC has
dropped the definition from the rule
under consideration.

One commenter suggested that CCC
explain in the preamble of the
regulation how CCC arrived at defining
“close geographical location of
countries’ to be 1,000 miles from the
target country. The law states that CCC
may not provide credit guarantees to
projects that may primarily benefit
countries in close geographical location
to the target country. CCC believes this
definition does not improve the program
and has dropped this definition from
the interim rule. The objective of the
FGP is to primarily benefit U.S.
agricultural exports. In meeting this
objective, no country, except the U.S.,
without regard to geographic proximity
to the targeted emerging market, may
primarily benefit from a FGP project.

One commenter requested that CCC
provide 100 percent guarantee coverage
on principal and interest for letters of
credit extended by a foreign bank. CCC
disagrees. If CCC provides 100 percent
coverage on principal and interest it
loses the risk sharing mechanism
inherent in CCC’s export credit
programs. Risk sharing is necessary
because CCC does not have the
resources required to perform project
specific financial and risk analysis.
Therefore, to keep CCC’s default rate at
acceptable levels, risk sharing is
essential. CCC believes that risk sharing
in the FGP results in more efficient use
of its limited resources.

One commenter requested CCC
provide a statement in the regulations to
include grain/food processing
equipment as eligible projects under the
FGP. The commenter indicated that the
interim rule was unclear on this point.
CCC disagrees. The regulations provide
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that the FGP may guarantee credit
extended for sales of equipment and
services that improve handling,
processing, storage or distribution of
imported agricultural commodities. This
program purpose clearly addresses sales
of grain/food processing equipment.

One commenter also suggested that
CCC qualify Russian banks other than
those qualified to participate under the
U.S. Export Import Bank (Eximbank)
programs. CCC reviews foreign banks
against an established set of eligibility
criteria. These criteria may include
financial and economic factors similar
to those reviewed by Eximbank. CCC
qualifies all foreign banks expressing a
desire to participate in our programs if
they meet these criteria.

One commenter recommended that
CCC reach out to the food processing
industries and agribusiness sector in
target countries to promote the use of
the program. The commenter pointed
out that linking agricultural equipment
sales to commodity sales may benefit
the U.S. equipment manufacturers and
agricultural export industries. CCC
agrees and will endeavor to promote the
FGP to these sectors in targeted
emerging markets.

One commenter suggested that CCC
adopt a competitive bidding process for
projects to ensure the most cost effective
bidder on a project receives the
guarantee. CCC disagrees. This
suggestion indicates a fundamental
misunderstanding of the program. CCC
does not plan to solicit FGP applications
for specific types of projects. FGP
applicants will propose projects and
CCC will determine if such projects
meet the criteria of the program.

One commenter suggested that project
requirements (the information requested
by CCC to determine if a FGP guarantee
will be approved) be published in the
regulation and not the program
announcement. CCC agrees and has
included such requirements in the
regulation (7 CFR 1493.240 and
1493.250).

One commenter suggested that CCC
explain why the application fee is $200
in the preamble of the interim rule. CCC
agrees. Simply, the $200 application fee
serves as a disincentive to the
submission of speculative applications,
and a means to defray a portion of CCC’s
administrative costs.

One commenter requested the FGP
application include detailed financial
information on the buyer. The
commenter also specifically
recommended the application require
plans for servicing the guaranteed loan
through field inspections, obtaining
periodic financial statements, a
description of any liens against the

buyer, information concerning litigation
against and defaults by the buyer, and
the use of consultants in preparing the
application. The commenter suggested
further that the application require a
description of planned insurance
coverage (i.e. life, hazard, flood) and the
names of foreign regulatory agencies
that would require permits, licenses, or
other clearances that would impact the
facility. CCC disagrees. The
commenter’s concern appears to be in
regard to assessing buyer or project risk.
Assessing the ability of the buyer to
successfully manage a facility or
whether the facility will succeed
financially is the role of the foreign
bank. CCC’s guarantee covers the risk of
default of the foreign bank on the
repayment obligation to the exporter or
their U.S. bank assignee.

Two commenters referred to the
application requirements concerning
evidence of primary benefits to U.S.
agricultural exports. One commenter
recommended that the application
requirements concerning primary
benefit not overburden the applicant.
The commenter recommended that CCC
streamline paperwork requirements and
reduce project approval lead time. The
second commenter recommended that
the interim rule require applicants to
provide evidence of how a project
proposal will benefit U.S. agricultural
exports. CCC believes that the overall
goal of the FGP is to promote U.S.
agricultural exports. Sufficient
information must be required from
applicants in order for CCC to fully
evaluate project proposals and the
effects projects will have on U.S.
agricultural exports. CCC has made
many improvements in the interim rule
to streamline the application process in
comparison to the process outlined by
the 1993 interim rule. However, CCC
remains open to recommendations that
specifically address how CCC may
streamline the application review
procedures and reduce project proposal
lead time.

One commenter suggested that CCC
request information from the applicant
regarding the procurement funding or
guarantees from sources outside of CCC.
CCC agrees and has included this
recommendation in the regulation
(8 1493.240(a)(22)).

One commenter recommended that
the application include the names of
attorneys, accountants and other parties
engaged in preparing the application.
CCC disagrees. Applications submitted
under all CCC export programs are
required to be signed by a principal of
the company applying for a guarantee.
CCC believes this is sufficient in
addressing any concerns regarding the

veracity of the information contained in
the application.

One commenter suggested CCC
expand the definition of a ““U.S. person”
so that CCC may determine if the
applicant fulfills this criteria without
seeking additional information. CCC
believes that program qualifications
respond to the commenter’s concern.
CCC qualifies applicants following a
review of documents such as the articles
of incorporation, partnership or
registration of proprietorship that may
permit CCC to determine if an applicant
is a legally registered U.S. business
entity.

D. The FGP Addresses a Market Failure

The FGP is designed to address a
specific market failure. Many emerging
markets lack sufficient infrastructure to
support expansion of agricultural
commodity imports. The demand for
capital financing in emerging markets is
significant. Agri-business projects must
compete with other infrastructure
development for the limited capital
available. The market failure that arises
is that private sector financial
institutions may be unwilling to provide
credit to agri-business projects, at a
reasonable cost. This market failure may
be more pervasive for small and
medium size enterprises than for larger
companies. The availability of CCC’s
guarantee under the FGP provides an
opportunity for U.S. private sector
financial institutions to provide credit
to a foreign bank that will, in-turn,
finance infrastructure projects at a
reasonable cost. Such credit extension is
unlikely to occur without the benefit of
CCC'’s credit guarantee.

The market failure that FGP
addresses, particularly for small and
medium size enterprises, is viewed as
normally being below the threshold
level for multi-lateral and the regional
development banks to consider
extending financing or guarantees.

E. Exporter and Project Eligibility

CCC will make export credit
guarantees available in the form of
facility payment guarantees. Section
1542(b) of the 1990 Act provides that an
exporter must be a “U.S. person” to be
eligible for a facility payment guarantee.
Under this interim rule, exporters must
also furnish certain information and
certifications to CCC in order to be
eligible to receive payment guarantees.

Eligible projects must establish or
improve agriculture-related facilities in
an emerging market. For CCC to approve
a facility payment guarantee such
projects must primarily promote the
export of U.S. agricultural commodities
or products. For CCC to make such a



Federal Register / Vol. 62, No. 153 / Friday, August 8, 1997 / Rules and Regulations

42655

determination, the exporter must
convince CCC that the issuance of a
facility payment guarantee will cause
exports of U.S. agricultural commodities
or products to the emerging market to
increase:

(1) To a greater degree than similar
exports from other countries;

(2) To levels significantly above those
expected in the absence of providing the
facility payment guarantee; and

(3) For five years or until the facility
payment guarantee expires, whichever
comes first.

F. Program Implementation

The FGP will be administered by the
Office of the General Sales Manager
(GSM), Foreign Agricultural Service,
U.S. Department of Agriculture, on
behalf of CCC. Initially, CCC will
consider projects of limited size in a
limited number of emerging markets.
The effectiveness of the program will be
assessed in view of the comments
received on the interim rule and after a
number of facility payment guarantees
have been issued. The GSM will
periodically issue program
announcements inviting submissions by
exporters of applications for facility
payment guarantees. These program
announcements will identify emerging
markets, indicate maximum guarantee
coverage, and provide other pertinent
information.

CCC will review applications and
provide to the exporter a preliminary
commitment letter if an application
meets the standards of the regulations
and appears to represent the best use of
CCC’s resources. CCC may also request
additional information to clarify or
supplement an application. CCC may
reject applications that do not appear to
meet program objectives or for other
sufficient reasons.

Upon receiving a letter of preliminary
commitment from CCC, the exporter has
six months to submit a final application.
Such final application must contain
information confirming, updating, and
supplementing information previously
provided. If CCC approves the final
application, it will issue a letter of final
commitment requiring the exporter to
pay an exposure fee before a facility
payment guarantee is issued. CCC will
issue a facility payment guarantee when
the amount of the exposure fee has been
paid in full.

G. Credit Terms and Risk Coverage

The terms of CCC’s coverage will be
set forth in each facility payment
guarantee. These will conform to
pertinent rules of the Organization for
Economic Cooperation and
Development (OECD) Arrangement on

Guidelines for Officially Supported
Export Credits (Arrangement). Copies of
the OECD Arrangement and
classification of country categories are
available from: The Director, Office of
Trade Finance, Department of Treasury,
Room 4448, 1500 Pennsylvania Avenue,
NW, Washington DC 20220. The OECD
Arrangement sets out the most favorable
terms allowable for government credits
and guarantees. For example, pursuant
to the Arrangement, the exporter must
oblige the importer to comply with
CCC'’s initial payment requirement
(81493.230(c)). This requires the
importer to pay the exporter at least 15
percent of the net contract value. The
net contract value is equal to the
contract value minus (a) the value of
goods that are not U.S. goods; and (b)
the cost of services that are not U.S.
services (except those services the
exporter requests CCC to determine are
vital to the success of the project and
approved to be included in the net
contract value (8 1493.260(b)(1))).

CCC will initially offer facility
payment guarantee coverage of 95
percent of the facility base value. This
value is the amount of the net contract
value that remains after deducting the
amount paid in accordance with the
initial payment requirement, and the
value of any discounts or allowances
(8 1493.260(b)(2)). CCC will also cover
interest on a variable rate basis. The
method of determining the variable
interest rate coverage will be indicated
in program announcements and in each
payment guarantee. The interim rule
also provides that the maximum interest
rate, when determined by CCC, will not
exceed the average investment rate of
the most recent Treasury 52-week bill
auction in effect at that time.

H. Guidelines for U.S. Content

CCC used certain guidelines relating
to the inclusion and valuation of goods
that are not U.S. goods, services that are
not U.S. services, and imported
components of U.S. goods in sales
transactions covered under this
program. The most important of these
guidelines are summarized below:

1. FGP payment guarantees are
derived only from that portion of an
exporter’s sales contract that represents
(a) U.S. goads, (b) U.S. services, and (c)
any services that are not U.S. services
that CCC determines are vital to the
success of the project and are approved
by CCC for coverage. This derived value
is called net contract value
(81493.260(b)(1)). Any other goods or
services included in the exporter’s
contract (e.g., foreign goods that are not
components of U.S. goods, goods not
exported from the U.S., and foreign

services not approved by CCC) cannot
be included in net contract value.

2. U.S. goods may include imported
components that are assembled,
processed or manufactured into goods
within, and exported from, the U.S.
Services that are not U.S. services (e.g.,
foreign flag freight (e.g., ocean, air), and
related insurance, ship discharge
operations, inland transportation)
provided by persons who are not
citizens or legal residents of the U.S.
may receive guarantee coverage only if
approved by CCC. Most likely CCC will
approve such services if they are
determined to be vital to the success of
the project.

3. In addition to the above
requirements, CCC will issue a facility
payment guarantee only if the value of
covered imported components,
combined with the cost of covered
services that are not U.S. services, meet
the 50 percent minimum U.S. content
test (8§ 1493.260(d)). This means that
those components and services must
represent less than 50 percent of the net
contract value. The 50 percent
determination is made on an aggregate
or cumulative basis as exports of goods
and services occur, not item by item.
For example, more than 50 percent of
the value of a single piece of equipment
may be comprised of imported
components so long as the total value of
covered imported components and cost
of services that are not U.S. services
remain less than 50 percent of net
contract value for all goods and services.

To make the above 50 percent
determination, imported components
are valued at their declared customs
value or, in the absence of specific
information regarding declared customs
value, the fair wholesale market value of
the components in the U.S. at the time
they are acquired by the exporter. The
costs of services that are not U.S.
services are the actual amounts paid by
the exporter for the services in an arms-
length transaction, or, in the absence of
such a transaction, the fair market value
of the services at the time the services
were provided.

4. Imported raw materials (such as
iron, steel, nuts, and bolts) which are
processed, assembled or manufactured
in the U.S. are automatically included
in CCC’s coverage and are not counted
as imported components for the purpose
of the 50 percent minimum U.S. content
test (8 1493.260(d)). CCC will rely on
commercial practice and
communication with participants to
resolve issues that may arise regarding
raw materials.
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I. CCC’s Payment Guarantee Mechanism
and Claims Procedure

CCC guarantees the exporter, or the
exporter’s assignee, against defaults by a
foreign bank under its irrevocable letter
of credit or related obligation. In the
event of such a default, the exporter or
the exporter’s assignee must notify CCC
within a ten day period, and may file a
claim with CCC within six months. CCC
will pay the guaranteed amount of the
claim plus eligible interest if all
required claims documentation has been
received, including an instrument
subrogating to CCC the rights of the
exporter and, if applicable, the
exporter’s assignee, to the amount of
payment in default. Recoveries made by
CCC pursuant to the subrogated rights,
or from any source whatsoever, are
shared between CCC and the exporter or
exporter’s assignee on a pro rata basis
determined by their respective interests
in such recoveries. In the event that
monies are recovered by the exporter or
the exporter’s assignee from any source
whatsoever, these must be paid to CCC
which will include them in pro rata
sharing. The Appendix to § 1493.320
contains an example of pro rata sharing
of recoveries.

J. Example: Typical Transaction

A typical transaction eligible for
coverage under a facility payment
guarantee could be as follows: CCC
issues a program announcement inviting
U.S. persons to apply for facility
payment guarantees in connection with
eligible projects in a specified emerging
market. The program announcement
states that the terms of coverage will be
95 percent of the facility base value
(8 1493.260(b)(2)). An exporter responds
by submitting an application for the
export sale of goods and services to an
importer in the emerging market. The
goods and services have a contract value
of $2.2 million, of which $200,000
represents goods that are not U.S. goods
which are not further processed,
assembled, or manufactured into U.S.
goods and services that are not U.S.
services for which no CCC coverage is
sought. Those goods and services are
subtracted from the contract value to
provide the net contract value of $2.0
million (8 1493.260(b)(1)). The exporter
does not expect any discounts and
allowances to be provided.

The combined value or cost of
covered imported components
contained in U.S. goods and services
that are not U.S. services for which CCC
coverage is requested is $650,000. This
represents 32.5 percent of the net
contract value. Because this is less than
50 percent, the sale meets the U.S.

content test (§ 1493.260(d)). The
exporter indicates that the importer, in
order to comply with the initial
payment requirement (15 percent of the
net contract value), will pay the
exporter $300,000.

The net contract value ($2 million)
minus the initial payment requirement
($300,000), minus discounts and
allowances (zero), equals the facility
base value ($1,700,000) to which CCC’s
rate of coverage applies. The payment
guarantee would thus show a
guaranteed value of 95 percent of
$1,700,000, or $1,615,000 as shown
below. The facility payment guarantee
would also indicate how eligible
interest would be covered on a variable
rate basis, consistent with relevant
program announcements.

Example
(1) Contract Value .................... $2,200,000
(a) minus: Goods and
services that are not
U.S. goods and services
and are not approved
for coverage by CCC ..... 200,000
(2) Equals: Net Contract Value 2,000,000
(a) minus: Initial Payment
(15% of net contract
value) ...ooccceiiiiiiiiies 300,000
(b) minus: Discounts and
Allowances ............c...... 0
(3) equals: Facility Base Value 1,700,000
(4) Guaranteed Value (95 per-
cent of $1,700,000) ............... 1,615,000

Exporters should recognize that the
maximum liability for a claim
(81493.310(b)), under certain
circumstances, may turn out to be less
than $1,615,000. Under § 1493.310(b),
CCC'’s liability is limited to the lesser of:
(1) The guaranteed value as provided in
the facility payment guarantee, plus
eligible interest, or (2) the guaranteed
percentage of a value called the
exported value indicated in the
evidence of export report(s), plus
eligible interest. The exported value is
the net contract value of the goods or
services exported minus (a) the initial
payment and (b) the dollar amount of
any discounts and allowances
(81493.280(a)(7)). Thus, if for any
reason, the exported value decreases,
the dollar amount of coverage would
decrease. For example, the exported
value would be less if fewer goods and
services are exported,; if the value of
goods and services exported decreases
from the value originally reported to
CCC; if discounts or allowances, not
foreseen at the time of application, are
provided; or if payments by the
importer exceed the initial payment
requirement.

List of Subjects in 7 CFR Part 1493

Administrative practice and
procedures, Agricultural commodities,
Agriculture, Banks, Banking, Business
and industry, Credit, Exports, Finance,
Foreign banks, Guaranteed loans,
Reporting and recordkeeping
requirements.

Accordingly, Part 1493 of Title 7 is
amended as follows:

PART 1493—[AMENDED]

1. The authority citation for Part 1493
continues to read as follows:

Authority: 7 U.S.C. 5602, 5622, 5661, 5662,
5663, 5664, 5676, 15 U.S.C. 714b(d), 714c(f).

2. By adding a new subpart C to read
as follows:

Subpart C—CCC Facility Guarantee
Program (FGP) Operations

Sec.

1493.200
1493.210
1493.220

General statement.

Definition of terms.

Exporter eligibility.

1493.230 Eligible transactions.

1493.240 Initial application and letter of
preliminary commitment.

1493.250 Final application and issuance of
a facility payment guarantee

1493.260 Facility payment guarantee.

1493.270 Certifications.

1493.280 Evidence of export report.

1493.290 Proof of entry.

1493.300 Notice of default and claims for
loss.

1493.310

1493.320

1493.330

Payment for loss.
Recovery of losses.
Miscellaneous provisions.

Subpart C—CCC Facility Guarantee
Program (FGP) Operations

§1493.200 General statement.

This subpart governs the Commodity
Credit Corporation’s (CCC) Facility
Guarantee Program (FGP). CCC will
issue facility payment guarantees for
project applications meeting the terms
and conditions of the Facility Guarantee
Program (FGP) and where private sector
financing is otherwise not available.
This subpart describes the criteria and
procedures for applying for a facility
payment guarantee, and contains the
general terms and conditions of such a
guarantee. These general terms and
conditions may be supplemented by
special terms and conditions specified
in program announcements or notices to
participants published prior to the
issuance of a facility payment guarantee
and, if so, will be incorporated by
reference on the face of the facility
payment guarantee issued by CCC.

§1493.210 Definition of terms.

Terms set forth in this subpart will
have the following meaning:
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Assignee. A financial institution in
the United States which, for adequate
consideration given, has obtained the
legal rights to receive payment under
the facility payment guarantee.

CCC. The Commodity Credit
Corporation, an agency and
instrumentality of the United States
within the U.S. Department of
Agriculture, authorized pursuant to the
Commodity Credit Corporation Charter
Act of 1948, as amended, 15 U.S.C. 714
et seq., and subject to the general
supervision and direction of the
Secretary of Agriculture.

Contacts P/R. A notice issued by
Foreign Agricultural Service, U.S.
Department of Agriculture (FAS/USDA)
by public press release which contains
specific names, addresses, and
telephone and facsimile numbers of
contacts within FAS/USDA and CCC.
The Contacts P/R also contains details
about where to submit information
required to qualify for program
participation, to apply for payment
guarantees, to request amendments of
facility payment guarantees, to submit
evidence of export reports, and to give
notices of default and file claims for
loss.

Contract value. The total negotiated
dollar amount for the export sale of

goods and services to emerging markets.

Date of export for goods. The on-
board date of an ocean bill of lading or
an airway bill, the on-board ocean
carrier date of an intermodal bill of
lading; or, if exported by rail or truck,
the date of entry shown on an entry
certificate or similar document issued
and signed by an official of the
government of the importing country.

Date of export for services. The date
interest begins to accrue on credit
extended to cover payment for services,
except for freight and marine insurance
where the date of export is the same
date as for the goods exported.

Discounts and allowances. Any
consideration provided directly or
indirectly, by or on behalf of an
exporter, to an importer in connection
with a sale of goods or services, in
excess of the value of such goods or
services. Discounts or allowances
include, but are not limited to, the
provision of additional goods, services
or benefits; the promise to provide
additional goods, services or benefits in
the future; financial rebates; the
assumption of any financial or
contractual obligation; or the whole or
partial release of the importer from any
financial or contractual obligation.

Facility. An opportunity or project
that improves the handling, marketing,
processing, storage, or distribution of

imported agricultural commodities or
products.

GSM. The General Sales Manager,
Foreign Agricultural Service, U.S.
Department of Agriculture, acting in his
capacity as Vice President, CCC; or his
designee.

U.S. goods. Goods that are assembled,
processed or manufactured in, and
exported from, the United States
including goods which contain
imported raw materials or imported
components.

U.S. services. Services performed by
citizens or legal residents of the United
States, including those temporarily
residing outside the United States.

§1493.220 Exporter eligibility.

An exporter may apply for a facility
payment guarantee if such exporter:

(a) Is a citizen or legal resident of the
United States or is a business organized
under the laws of any state of the United
States or the District of Columbia;

(b) Has an established place of
business in the United States;

(c) Has a registered agent for service
of process in the United States; and

(d) Is not suspended or debarred, or
owned or controlled by a person who is
suspended or debarred, from contracting
with, or participating in programs
administered by, a U.S. Government
agency.

§1493.230 Eligible transactions.

(a) Program announcements. From
time to time CCC will issue program
announcements indicating the
availability of facility payment
guarantees in connection with sales of
goods or services to emerging markets.
The announcements will specify the
emerging markets, the maximum
amount, in U.S. dollars, of guarantee
exposure that CCC will undertake, and
may specify special terms or conditions
that will be applicable.

(b) Sale requirements. CCC will issue
facility payment guarantees only in
connection with projects that CCC
determines will benefit primarily
exports of U.S. agricultural commodities
and products, and only where there is
a firm contract for the sale of goods or
services for the establishment or
improvement of an agriculture-related
facility. The contract may be contingent,
however, on the issuance of a CCC
facility payment guarantee.

(c) Initial payment requirement. The
contract for sale of goods or services
between the exporter and the importer
shall oblige the importer to make an
initial payment(s) to the exporter of at
least 15 percent of the net contract value
in 8 1493.260(b)(1). Such initial
payment(s) shall be in U.S. dollars or

instruments having a definite value in
U.S. dollars, and shall be made prior to
the export of the goods or services.

(d) Required method of payment. CCC
will issue a facility payment guarantee
only in connection with a sale in which
payment will be made under either:

(1) An irrevocable foreign bank letter
of credit specifically stating the deferred
payment terms under which the foreign
bank is obligated to make payments in
U.S. dollars as payments become due; or

(2) An irrevocable foreign bank letter
of credit supported by a related
obligation specifically stating the
deferred payment terms under which
the foreign bank is obligated to make
payment in U.S. dollars as such
payments become due.

(e) Form of letter of credit. The foreign
bank letter of credit referred to in
paragraph (d) of this section shall be an
irrevocable commercial letter of credit,
subject to the revision of the
International Chamber of Commerce
Uniform Customs and Practices for
Documentary CreditsO in effect when
the letter of credit is issued, providing
for payment in U.S. dollars against
stipulated documents and issued in
favor of the exporter by a CCC-approved
foreign banking institution.

(f) Form of related obligation. The
related obligation referred to in
paragraph (d) of this section shall be in
one of the following forms:

(1) A letter of credit including a
specific promise to pay on deferred
payment terms as a special instruction
from the issuing bank directly to the
U.S. financial institution to refinance
the amounts paid by the U.S. financial
institution for obligations financed
according to the tenor of the letter of
credit;

(2) A separate document specifically
identified and referred to in the letter of
credit as the agreement under which the
foreign bank is obligated to repay the
U.S. financial institution on deferred
payment terms;

(3) A separate document setting forth
the related obligation, or in a duly
executed amendment thereto, as having
been financed by a U.S. financial
institution pursuant to, and subject to,
repayment in accordance with the terms
of such related obligation; or

(4) A promissory note executed by a
foreign bank issuing the letter of credit
in favor of the financial institution.

§1493.240 Initial application and letter of
preliminary commitment.

(a) Initial Application. An exporter
may apply for a facility payment
guarantee by submitting the following
information:
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(1) A cover sheet with the title:
“Application for a Facility Payment
Guarantee—Preliminary Commitment”’;

(2) The program announcement
number;

(3) The emerging market;

(4) The name, contact person, address,
and telephone number and, if
applicable, facsimile number and E-mail
address of:

(i) The exporter;

(i) The exporter’s registered agent for
service of process in the United States;

(iii) The exporter’s assignee, if
applicable;

(iv) The importer;

(v) The end-user of the goods or
services if other than the importer;

(vi) The foreign bank expected to
issue the letter of credit or related
obligation; and

(vii) The financial institution in the
United States expected to provide
financing;

(5) A statement on letterhead from a:

(i) Foreign bank indicating an interest
in guaranteeing payment, in U.S.
dollars, for goods or services to be
exported under the facility payment
guarantee at least equal to the net
contract value listed in paragraph (a)(14)
of this section, less the initial payment
requirement listed in paragraph (a)(15)
of this section; and

(ii) Financial institution in the U.S.
indicating an interest in financing the
export sales of goods or services under
the facility payment guarantee for an
amount at least equal to the net contract
value listed in paragraph (a)(14) of this
section less the initial payment
requirement listed in paragraph (a)(15)
of this section. The financial institution
must state that such financing would
not otherwise be available without an
FGP payment guarantee;

(6) The period for which credit is
being extended to finance the sale of
goods or services covered by the facility
payment guarantee;

(7) The exporter’s sales number
pertinent to this application and a
description of the status of the intended
sale;

(8) A description (e.g., a process flow
diagram) of the agriculture-related
facility that will use the goods or
services to be covered by the facility
payment guarantee and an explanation
of how these goods and services will be
used to improve handling, marketing,
processing, storage, or distribution of
agricultural commodities or products;

(9) A brief description of each good or
service to be covered by the facility
payment guarantee including, where
applicable, brand name, model number,
Standard Industrial Classification (SIC)
or the North American Industry

Classification System (NAICS) code, and
contract specifications;

(20) The final date for export of goods
or services. If applicable, include
construction start date, milestones (e.g.,
installation), and contractual deadline
for completion of project;

(11) The contract value for the sale of
goods or services and the basis of sale
for goods to be exported (e.g., FOB, CFR,
CIF);

(1)2) The description and value of the
goods or cost of services listed in
paragraph (a)(11) of this section that are
not U.S. goods or services;

(13) Identification and cost of, and
justification for, those services listed in
paragraph (a)(12) of this section for
which the exporter requests CCC to
provide coverage;

(14) The net contract value in
§1493.260(b)(1) obtained by subtracting
paragraph (a)(12) of this section from
paragraph (a)(11) of this section, and
adding paragraph (a)(13) of this section;

(15) The amount to be paid in
accordance with the initial payment
requirement (§ 1493.230(c));

(16) The description and dollar
amount of discounts and allowances
provided in connection with the sale of
goods or services covered by the facility
payment guarantee;

(17) The facility base value in
§1493.260(b)(2) obtained by subtracting
paragraphs (a)(15) and (a)(16) of this
section from paragraph (a)(14) of this
section;

(18) The maximum guaranteed value
under the facility payment guarantee
determined by multiplying the facility
base value listed in paragraph (a)(17) of
this section by the guarantee rate of
coverage announced by CCC in
§1493.260(b)(3);

(19) A map or other description of the
facility’s location and distance from
major population centers of neighboring
countries;

(20) For all principal agricultural
commodities or products (inputs) to be
handled, marketed, processed, stored, or
distributed, by the proposed project
after completion, provide:

(i) A list or table identifying such
principal inputs;

(ii) The likely countries of origin for
each input;

(iii) Estimated annual quantities, in
metric tons, of each input listed in
paragraph (a)(20)(i) of this section to be
used by the project for five years from
the final date of export or until the
expiration of the facility payment
guarantee, whichever comes first; and

(iv) An analysis, including price, cost,
and other assumptions (the reasons why
U.S. agricultural commodities or
products will be more competitive

inputs than commodities or products
from other sources, and whether the
projected use of U.S. agricultural
commodities or products depends on
the availability of U.S. export bonus or
credit guarantee programs), of which
inputs listed in paragraph (a)(20)(i) of
this section will represent increased
imports of U.S. agricultural
commodities or products:

(A) To a greater degree than imports
of agricultural commodities or products
from other countries;

(B) To or at levels significantly above
those expected in the absence of the
project; and

(C) For a period of five years from the
final date of export or until expiration
of the facility payment guarantee,
whichever comes first.

(21) If applicable, a list of agricultural
outputs or final products of the
proposed project and:

(i) Projected annual quantities (for
five years or until the expiration of the
facility payment guarantee, whichever
comes first), in metric tons, of each
output to be marketed,;

(A) Within the emerging market; and

(B) In any other country;

(ii) Quantities, by country of origin, of
products imported into the emerging
market during the past year which
would compete with such outputs; and

(iii) An analysis of whether products
of the project will significantly displace
U.S. exports of similar agricultural
commodities or products in any market;

(22) If applicable, a description of any
arrangements or understandings with
other U.S. or foreign government
agencies, or with financial institutions
or entities, private or public, providing
financing to the exporter in connection
with this export sale, and copies of any
documents relating to such
arrangements;

(23) A description of the exporter’s
experience selling goods or providing
services similar to those for which the
exporter seeks to obtain facility payment
guarantee coverage;

(24) A statement of how this project
may encourage privatization of the
agricultural sector, or benefit private
farms or cooperatives, in the emerging
market. Include in the statement the
share of private sector ownership of the
project;

(25) The exporter’s signature.

(b) Application fee. The exporter shall
pay the application fee specified in the
program announcement at the time the
application is submitted. An application
will not be considered without payment
of the specified fee. The application fee
is nonrefundable.

(c) Letter of preliminary commitment.
CCC will determine whether, in its
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judgment, the project in connection
with which the exporter seeks a facility
payment guarantee is likely to increase
exports of U.S. agricultural commodities
or products to an emerging market; and
whether the project is likely to benefit
primarily U.S. agricultural commodities
or products as opposed to commodities
or products originating in other
countries. If necessary, CCC may seek
additional information from an
applicant prior to making its
determination. If CCC determines that
an application meets these standards
and appears to represent, in CCC’s
judgment, the best use of available
resources, CCC will respond to the
applicant with a letter of preliminary
commitment indicating CCC’s interest
in issuing a facility payment guarantee
conditioned on its approval of the
exporter’s final application.

§1493.250 Final application and
issuance of facility payment guarantee.

(a) Final application. An exporter
who has received a letter of preliminary
commitment may, within six months of
the date of such letter, submit a final
application to CCC for a facility
payment guarantee which shall include
the following information:

(1) A cover sheet with the title:
“Application for a Facility Payment
Guarantee—Final Commitment.”

(2) A letterhead statement from the
importer’s bank or other documentation
confirming the importer has the
financial ability to comply with the
initial payment requirement in
§1493.230(c);

(3) Written evidence of a firm sale
signed by the exporter and the importer,
specifying at minimum, the following
information: Goods or services to be
exported, quantities of such items,
delivery terms (e.g., FOB, CFR, CIF),
delivery period(s), contract value,
payment terms, and date of sale. A sales
contract may be contingent upon
obtaining a facility payment guarantee;

(4) A description of any changes in
the information submitted in the
preliminary application; and

(5) The exporter’s signature;

(b) Additional information. CCC shall
have the right to request the exporter to
furnish any other information and
documentation it deems pertinent to the
evaluation of the exporter’s final
application for a final commitment. CCC
may request from the exporter an
independent engineering study or
economic feasibility study relating to
the project.

(c) Final commitment letter. After
making a favorable determination on the
exporter’s submissions, CCC will issue a
final commitment letter indicating the

applicable exposure fee rate and stating
that CCC is prepared to issue a facility
payment guarantee upon receiving full
payment of the exposure fee within an
allotted time. The letter will also
indicate the key terms and coverage of
the guarantee to be issued. CCC will also
inform exporters in writing when it
denies their request for a facility
payment guarantee.

(d) Exposure fee. The exposure fee is
calculated by multiplying the requested
guaranteed value (up to the maximum
established by CCC'’s final commitment
letter) by the exposure fee rate. Once the
facility payment guarantee is issued to
the exporter, CCC will ordinarily not
refund the exposure fee. If CCC does not
issue a facility payment guarantee, or
issues a guarantee for only part of the
coverage requested, CCC will make a
full or pro rata refund of the exposure
fee, as appropriate.

(e) Issuance of the facility payment
guarantee. Upon receipt of the exposure
fee, CCC will issue a facility payment
guarantee.

§1493.260 Facility payment guarantee.

(a) CCC’s maximum obligation. CCC
will agree to pay the exporter or the
exporter’s assignee an amount not to
exceed the guaranteed value stipulated
on the face of the facility payment
guarantee, plus eligible interest, in the
event that the foreign bank fails to pay
under the foreign bank letter of credit or
related obligation. The exact amount of
CCC'’s liability in the event of default
will be determined in accordance with
§1493.310(b).

(b) Calculation of maximum
guarantee coverage. CCC will determine
the maximum amount of its obligation
under a facility payment guarantee by
calculating a:

(1) Net contract value equal to the
contract value minus:

(i) The value of goods that are not U.S.
goods; and

(ii) The cost of services that are not
U.S. services (except those services the
exporter requests CCC to determine are
vital to the success of the project and
approved to be included in the net
contract value);

(2) Facility base value equal to net
contract value minus:

(i) The amount to be paid in
accordance with the initial payment
requirement in § 1493.230(c); and

(i) The amount of discounts and
allowances; and
(3) Maximum guaranteed value equal
to:

(i) A principal amount determined by
multiplying the facility base value (as
determined in § 1493.260(b)(2)) by the

guaranteed percentage specified in the
program announcement; and

(i) Interest on such principal amount
at the rate specified in the applicable
program announcement, not to exceed
the investment rate of the most recent
Treasury 52-week bill auction in effect
at that time.

(c) Value and cost. For the purposes
of this section:

(1) Value means declared customs
value of the goods; or, in the absence of
specific information regarding declared
customs value, the fair market
wholesale value of the imported goods
in the United States at the time they
were acquired by the participant; and

(2) Cost means actual amount paid by
the exporter for the services in an arms-
length transaction; or in the absence of
an arms-length transaction, the fair
market value of the services at the time
the services were provided.

(d) U.S. content test. (1) CCC will
issue a guarantee only if the following
items collectively represent less than 50
percent of the net contract value in
§1493.260(b)(1):

(i) The value of imported components
(except for raw materials) that are
assembled, processed, or manufactured
into U.S. goods included in the net
contract value;

(ii) The cost of services that are not
U.S. services (including freight on
foreign flag carriers and transportation
insurance registered with foreign agents)
that, at the request of the exporter, CCC
determines are vital to the success of the
project and approves their inclusion in
the net contract value;

(2) For purpose of this subsection,
minor or cosmetic procedures (e.g.,
affixing labels, cleaning, painting,
polishing) do not qualify as assembling,
processing or manufacturing;

(3) For purpose of this subsection,
local services which involve costs for
hotels, meals, transportation, and other
similar services incurred in the
emerging market are not U.S. services.

(e) Period of guarantee coverage. The
payment guarantee will apply to the
period beginning on the date(s) of
export(s) and will continue during the
credit term specified in the facility
payment guarantee. For goods, the
period of coverage will also apply from
the date on which interest begins to
accrue, if earlier than the date of export.
The final payments of principal and
interest by the foreign bank must come
due within the period of guarantee
coverage.

(f) Terms of the CCC facility payment
guarantee. The terms of CCC’s coverage
will be set forth in the facility payment
guarantee and will include the
provisions of this subpart, which may
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be supplemented by any program
announcement(s) or notice(s) to
participants in effect at the time the
facility payment guarantee is approved
by CCC.

(9) Final date to export. The final date
to export will be stated in the facility
payment guarantee.

(h) Ineligible exports. Goods or
services with a date of export prior to
the date CCC issues the facility payment
guarantee are ineligible for coverage
unless approved by the GSM.

(i) Additional requirements. The
facility payment guarantee may contain
such additional terms, conditions, and
limitations as are deemed necessary or
desirable by the GSM. Such additional
terms, conditions or qualifications, as
stated in the facility payment guarantee,
are binding on the exporter or the
exporter’s assignee.

(1) Amendments. Exporters must
notify CCC of any amendments
concerning contracts covered by a
facility payment guarantee. CCC will
determine if the contract amendments
will require amendments to the facility
payment guarantee. Amending the
facility payment guarantee may result in
an increase to the exposure fee.
Requests made by the exporter to amend
the facility payment guarantee so as to
change the guaranteed value must have
the concurrence of the assignee when an
assignment has been made.

(k) Effective date. The facility
payment guarantee shall become
effective on the date of export of the
goods or services.

Appendix to Section 1493.260—
Illustration of FGP Coverage of
Imported Raw Materials, Components,
and Services That Are Not U.S.
Services

The following example illustrates CCC’s
regulations and policy options with regard to
issuing a payment guarantee for a project
which includes imported raw materials,
imported components, and services that are
not U.S. services:

1. Ten grain trucks and one truck scale are
to be exported from the U.S. to an emerging
market. The trucks will provide the ability to
purchase larger quantities of grain from the
U.S. The contract value totals $2,025,000,
cost, insurance and freight (CIF) basis.

2. The fenders, hoods and doors of the
trucks have been manufactured and
assembled in the U.S. and contain some
imported raw materials (sheet metal).

3. Imported components consist of starters
and alternators, with a U.S. customs
valuation of $149,000. These items are
installed into the trucks in the U.S.

4. The truck scale was imported from
Canada into the U.S. with a U.S. customs
valuation of $20,000.

5. A U.S. citizen, will travel on a foreign
airline carrier to the emerging market (airfare

is $1,000) to instruct mechanics in repair and
maintenance of the trucks. He will be paid

a salary for this service and, in addition, will
be reimbursed separately for local costs in
the emerging market (e.g., hotel, meals,
transportation) which are estimated to be
$5,000.

6. The trucks are to be shipped on foreign
flag vessels, and the marine insurance is to
be placed with a foreign agent. The combined
cost of these services that are not U.S.
services for which the exporter seeks
coverage is estimated to be $500,000.

CCC’s Approval of Services that are Not U.S.
Services

CCC agrees to include in the net contract
value the foreign flag freight and marine
insurance ($500,000) and the airfare ($1,000)
of the U.S. instructor (§ 1493.260(b)(1)).

Calculation of Net Contract Value

CCC will calculate the net contract value
by subtracting from the contract value
(%$2,025,000) the U.S. customs value of the
truck scale ($20,000) in accordance with
§1493.260(b)(1)(l) and the local costs to be
incurred by the U.S. instructor ($5,000) in
accordance with § 1493.260(b)(1)(ii) to equal
$2,000,000.

CCC’s Determination of U.S. Content
Eligibility

The imported components and services
that are not U.S. services approved for
coverage total $650,000 (i.e., $149,000 for
starters and alternators, $1,000 for airfare,
$500,000 for freight and insurance; or 32.5
percent of the net contract value of
$2,000,000 (8§ 1493.260(b)(1)). Since this is
less than 50 percent of the net contract value
the transaction meets the U.S. content test
(81493.260(d)).

§1493.270 Certifications.

(a) Exporter’s signature. The
exporter’s signature on documentation
submitted to CCC under this subpart, is
the exporter’s certification that:

(1) There have not been and are no
arrangements for any payments in
violation of the Foreign Corrupt
Practices Act of 1977, as amended, or
other U.S. Laws;

(2) All information submitted to CCC
is true and correct; and

(3) The exporter is in compliance with
this subpart.

(b) False certification. False
certifications under this subpart may
result in the termination of the facility
payment guarantee, suspension or
debarment, or civil or criminal action.

§1493.280 Evidence of export report.

(a) Report of export. The exporter is
required to provide CCC an evidence of
export report for each shipment of goods
or provision of services covered under
the facility payment guarantee. Each
report must be numbered in
chronological order and contain the
following information in the order
prescribed below:

(1) The facility payment guarantee
number;

(2) The date goods or services were
exported or provided;

(3) The exporter’s sale number, bill of
lading numbers, or identification of
other documents that may be submitted
to establish the contract value of the
goods or services exported or provided;

(4) The net contract value of the
exported goods or services as
determined in accordance with
§1493.260(b)(1);

(5) The amount paid in accordance
with the initial payment requirement
(81493.230 (c));

(6) A description and dollar value of
discounts and allowances, if any;

(7) The exported value of the
shipment which is the net contract
value of the goods or services exported
in paragraph (a)(4) of this section minus:

(i) The initial payment requirement
listed in paragraph (a)(5) of this section;
and

(i) The dollar amount of any
discounts and allowances listed in
paragraph (a)(6) of this section;

(8) The name of the carrier and, if
applicable, the name of the vessel,;

(9) The final payment schedule
showing the payment due dates and
amounts of principal, and payment due
dates for interest accrual. If the payment
schedule is unknown, the exporter must
indicate in writing that: ““The payment
schedule will be provided in an
amendment to the evidence of export
report when the payment schedule has
been determined;”

(10) Written statements that:

(i) The goods exported or services
provided were included in the final
application for a final commitment as
approved by CCC for coverage under the
facility payment guarantee and this
subpart;

(i) The specifications and quantity of
goods or services exported conform to
the information contained in the
exporter’s application documents for a
facility payment guarantee, or if
different, that CCC has approved of such
changes;

(iii) A letter of credit has been opened
in favor of the exporter by the foreign
bank shown on the facility payment
guarantee to cover the dollar amount of
the sale of goods or services exported
less the amount paid in accordance with
the initial payment requirement and less
discounts and allowances; and

(11) The exporter’s signature.

(b) Final report of export. The final
evidence of export report submitted
under a facility payment guarantee must
contain:

(1) A written statement that exports
under the facility payment guarantee
have been completed;
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(2) The information requested in
§1493.280(a) for the shipment(s)
included in the final report; and

(3) The combined total of all dollar
amounts reported under § 1493.280 (a)
and (b) for all reports.

(c) Time limit for submission of
evidence of export report. Unless
extended by CCC for good cause, the
exporter must submit to CCC an
evidence of export report:

(1) Within 60 days of the date goods
are exported by rail or truck;

(2) Within 30 days of the date goods
are exported by any other carrier; or

(3) Within 30 days of the date of
export of services.

(d) Late reports. If the evidence of
export report is not received by CCC
within the time period for filing, the
facility payment guarantee will become
null and void only if and only to the
extent that failure to make timely filing
resulted, or would likely result, in:

(1) Significant financial harm to CCC;

(2) The undermining of an essential
regulatory purpose of the FGP;

(3) The obstruction of the fair
administration of the FGP; or

(4) A threat to the integrity of the FGP.

§1493.290 Proof of entry.

(a) Diversion. The diversion of goods
covered by a facility payment guarantee
to a country other than that shown on
the facility payment guarantee is
prohibited, unless expressly authorized
by the GSM.

(b) Records of proof of entry.
Exporters must obtain and maintain
records of an official or customary
commercial nature and grant authorized
USDA officials access to such
documents or records as may be
necessary to demonstrate the arrival of
the goods authorized by the facility
payment guarantee. Records
demonstrating proof of entry must be in
English or be accompanied by a certified
or other translation acceptable to CCC.
Records acceptable to meet this
requirement include:

(1) For goods: An original certificate,
signed by a duly authorized customs or
port official of the emerging market, by
the importer, by an agent or
representative of the vessel or ship line
which delivered the goods to the
emerging market, or by a private
surveyor in the emerging market, or
other documentation deemed acceptable
by CCC:

(i) Showing that the goods entered the
emerging market;

(ii) Identifying the export carrier;

(iii) Describing the goods; and

(iv) Indicating date and place the
goods were unloaded in the emerging
market.

§1493.300 Notice of default and claims for
loss.

(a) Notice of default. If the foreign
bank issuing the letter of credit fails to
make payment pursuant to the terms of
the foreign bank letter of credit or
related obligation, the exporter or the
exporter’s assignee must submit a notice
of default to CCC as soon as possible,
but not later than ten days after the date
that payment was due from the foreign
bank (the due date). A notice of default
must be submitted in writing to the
Treasurer, CCC, at the address specified
in the Contacts P/R. If the exporter or
the exporter’s assignee fails to promptly
notify CCC of defaults in accordance
with this paragraph, CCC may make the
facility payment guarantee null and
void with respect to any payment(s)
applicable to such default. This time
limit may be extended only under
extraordinary circumstances and if
approved by the Controller, CCC. The
notice of default must include:

(1) Facility payment guarantee
number;

(2) Name of the emerging market;

(3) Name of the defaulting bank;

(4) Payment due date;

(5) Total amount of the defaulted
payment due, indicating separately the
amounts for principal and interest;

(6) Date of foreign bank’s refusal to
pay, if applicable; and

(7) Reason for the foreign bank’s
refusal to pay, if known.

(b) Filing a claim for loss. A claim for
a loss by the exporter or the exporter’s
assignee will not be paid if it is made
later than six months from the due date
of the defaulted payment. A claim for
loss must be submitted in writing to the
Treasurer, CCC, at the address specified
in the Contacts P/R. The claim for loss
must include the following information
and documents:

(1) Facility payment guarantee
number;

(2) A certification that the scheduled
payment has not been received;

(3) A certification of the amount of
accrued interest in default, the date
interest began to accrue and the interest
rate on the foreign bank obligation
applicable to the claim; and

(4) A copy of each of the following
documents, with a cover document
containing a signed certification by the
exporter or the exporter’s assignee that
each page of each document is a true
and correct copy:

())(A) The foreign bank’s letter of
credit securing the export sale, and;

(B) If applicable, the document(s)
evidencing the related obligation owed
by the foreign bank to the assignee
financial institution which is related to

the foreign bank’s letter of credit issued
in favor of the exporter.

(ii) Depending upon the method of
shipment, the negotiable ocean carrier
or intermodal bill(s) of lading signed by
the shipping company with the onboard
ocean carrier date for each shipment,
the airway bill; or, if shipped by rail or
truck, the entry certificate or similar
document signed by an official of the
emerging market;

(iii) The exporter’s sales invoice(s)
showing the value and basis of sale (e.g.,
FOB, CFR, or CIF) or, if services are
billed separately, documents that the
exporter or its assignee relied upon in
extending the credit to the issuing
foreign bank;

(iv) An instrument, in form and
substance satisfactory to CCC,
subrogating to CCC the respective rights
of the exporter and the exporter’s
assignee, if applicable, to the amount of
payment in default. The instrument
must reference the applicable foreign
bank letter of credit and the related
obligation, if applicable; and

(v) A copy of the evidence of export
report(s) previously submitted by the
exporter to CCC pursuant to § 1493.280.

(c) Subsequent claims for defaults on
installments. The exporter or an
exporter’s assignee need only provide
one claim which meets full
documentation requirements relating to
a covered transaction. For subsequent
claims relating to such failures of the
foreign bank to make scheduled
installments on the same export, the
exporter or the exporter’s assignee need
only submit to CCC a notice of such
failure containing the information stated
in paragraphs (b) (1), (2), and (3) of this
section; an instrument of subrogation as
per paragraph (b)(4)(iv) of this section,
and the date the original claim was filed
with CCC.

§1493.310 Payment for loss.

(a) Determination of CCC’s liability.
Upon receipt in good order of the
information and documents required
under § 1493.300, CCC will determine
whether or not a loss has occurred for
which CCC is liable under the facility
payment guarantee, this subpart,
program announcement(s) and notice(s)
to participants. If CCC determines that
it is liable to the exporter or the
exporter’s assignee, CCC will pay the
exporter or the exporter’s assignee in
accordance with paragraphs (b) and (c)
of this section.

(b) Amount of CCC'’s liability. CCC’s
maximum liability for any claims for
loss submitted with respect to any
facility payment guarantee, not
including any late interest payments
due in accordance with paragraph (c) of
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this section, will be limited to the lesser
of:

(1) The guaranteed value as stated in
the facility payment guarantee, plus
eligible interest; or

(2) The guaranteed percentage (as
indicated in the facility payment
guarantee) of the exported value
indicated in the evidence of export
report (8 1493.280(a)(7)), plus eligible
interest.

(c) Late interest payment. If a claim is
not paid within one day of receipt of a
claim which CCC has determined to be
in good order, late interest will accrue
in favor of the exporter or the exporter’s
assignee beginning with the first day
after the claim was found by CCC to be
in good order and continuing until and
including the date that payment is made
by CCC. Late interest will be paid on the
guaranteed amount, as determined by
paragraphs (b)(1) and (2) of this section,
and will be calculated based on the
latest average investment rate of the
most recent Treasury 91-day bill auction
as announced by the Department of
Treasury as of the due date.

(d) Accelerated payments. CCC will
pay claims only for losses on amounts
not paid as scheduled. CCC will not pay
claims for amounts due under an
accelerated payment clause in the
export sales contract, the foreign bank’s
letter of credit, or any obligation owed
by the foreign bank to the assignee U.S.
financial institution which is related to
the foreign bank’s letter of credit issued
in favor of the exporter, unless it is
determined to be in the best interest of
CCC by the Controller, CCC.
Notwithstanding the foregoing, CCC at
its option may declare the entire amount
of the unpaid balance, plus accrued
interest, in default and make payment to
the exporter or the exporter’s assignee in
addition to such other claimed amount
as may be due from CCC.

(e) Action against the assignee.
Notwithstanding any other provision in
this subpart to the contrary, with regard
to the value of goods or services covered
by a facility payment guarantee, CCC
will not hold the assignee responsible or
take any action or raise any defense
against the assignee for any action,
omission or statement by the exporter of
which the assignee has no knowledge,
provided that:

(1) The exporter complies with the
reporting requirements under
§1493.270 and §1493.280 excluding
post-export adjustments (i.e.,
corrections of evidence of export
reports); and

(2) The exporter or the exporter’s
assignee furnishes the statements and
documents specified in § 1493.300.

§1493.320 Recovery of losses.

(a) Notification. Upon payment of loss
to the exporter or the exporter’s
assignee, CCC will notify the foreign
bank of CCC’s rights under the
subrogation agreement to recover all
monies in default.

(b) Receipt of monies. (1) In the event
that monies for a defaulted payment are
recovered by the exporter or the
exporter’s assignee from the importer,
the foreign bank or any other source
whatsoever, such monies shall be
immediately paid to the Treasurer, CCC.
If such monies are not received by CCC
within 15 days from the date of recovery
by the exporter or the exporter’s
assignee, the exporter or the exporter’s
assignee will owe to CCC interest from
the date of recovery to the date of
receipt by CCC. This interest will be
calculated based on the latest average
investment rate of the most recent
Treasury 91-day auction, as announced
by the Department of Treasury, in effect
on the date of recovery and will accrue
from such date to the date of payment
by the exporter or the exporter’s
assignee to CCC. Such interest will be
charged only on CCC’s share of the
recovery.

(2) If CCC recovers monies that should
be applied to a facility payment
guarantee for which a claim has been
paid by CCC, CCC will pay the holder
of the facility payment guarantee its pro
rata share immediately, provided that
the required information necessary for
determining pro rata distribution has
been furnished. If payment is not made
by CCC within 15 days from the date of
recovery or 15 days from receiving the
required information for determining
pro rata distribution, whichever is later,
CCC will pay interest calculated on the
latest average investment rate of the
most recent Treasury 91-day bill
auction, as announced by the
Department of Treasury, in effect on the
date of recovery and will accrue from
such date to the date of payment by
CCC. The interest will apply only to the
portion of the recovery payable to the
holder of the facility payment guarantee.

(c) Allocation of recoveries.
Recoveries made by CCC from the
importer or the foreign bank, and
recoveries received by CCC from the
exporter, the exporter’s assignee or any
other source whatsoever, will be
allocated by CCC to the exporter or the
exporter’s assignee and to CCC on a pro
rata basis determined by their respective
interests in such recoveries. The
respective interest of each party will be
determined on a pro rata basis, based on
the combined amount of principal and
interest in default. Once CCC has paid
out a particular claim under a facility

payment guarantee, CCC prorates any
collections it receives and shares these
collections proportionately with the
holder of the guarantee until both CCC
and the holder of the guarantee have
been reimbursed in full. Appendix to
§1493.320 provides an example of the
methodology used by CCC in applying
this paragraph (c).

(d) Liabilities to CCC.
Notwithstanding any other terms of the
facility payment guarantee, the exporter
may be liable to CCC for any amounts
paid by CCC under the facility payment
guarantee when and if it is determined
by CCC that the exporter engaged in
fraud, or has been or is in breach of any
contractual obligation, certification or
warranty made by the exporter for the
purpose of obtaining the facility
payment guarantee or for fulfilling
obligations under the FGP. Further, the
exporter’s assignee may be liable to CCC
for any amounts paid by CCC under the
facility payment guarantee when and if
it is determined by CCC that the
exporter’s assignee engaged in fraud or
otherwise violated program
requirements.

(e) Good faith. The violation by an
exporter of the certifications in
§1493.270 or the failure of an exporter
to comply with the provisions of
§1493.290 or §1493.330(e) will not
affect the validity of any facility
payment guarantee with respect to an
assignee which had no knowledge of
such violation or failure to comply at
the time such exporter applied for the
facility payment guarantee or at the time
of assignment of the facility payment
guarantee.

(f) Cooperation in recoveries. Upon
payment by CCC of a claim to the
exporter or the exporter’s assignee, the
exporter or the exporter’s assignee will
cooperate with CCC to effect recoveries
from the foreign bank or the importer.

Appendix to § 1493.320—Illustration of
Pro Rata Allocation of Recoveries

The following example illustrates CCC’s
policy, as set forth in § 1493.320, regarding
pro rata sharing of recoveries made for claims
filed under the FGP. For the purpose of this
example only, even though CCC interest
coverage is on a floating rate basis, a constant
rate of interest is assumed. A typical case
might be as follows:

1. The U.S. bank enters into a $300,000
three-year credit arrangement for the export
sale of goods and services with the foreign
bank calling for equal semi-annual payments
of principal and semi-annual payment of
interest at a rate of 10 percent per annum and
a penalty interest rate of 12 percent per
annum on overdue amounts until the
overdue amount is paid.

2. Exported value reported to CCC equals
$300,000.
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3. The foreign bank fails to make the final
principal payment of $50,000 and an interest
payment of $2,493.15, both due on January
31.

4. On February 10, the U.S. bank files a
notice of default and claim in good order
with CCC.

5. CCC’s guarantee states that CCC’s
maximum liability is limited to 95 percent of
the principal amount due ($47,500) and
interest at a rate of 8 percent per annum
(basis 365 days) on 95 percent of the
principal ($1,894.80).

6. CCC pays the claim on February 22.

7. The latest investment rate of the 91-day
Treasury Bill auction average which has been
published by the Department of Treasury in
effect on the date of nonpayment by CCC
(February 11) is 7 percent.

Computation of Obligations

Using the above case, CCC’s payment to the
holder of the facility payment guarantee
would be computed as follows:

1. CCC’s Obligation under the

Facility Payment Guarantee:
(a) Principal coverage—

(95% x $50,000)

(b) Interest coverage—(8%

x $47,500 x 182/365) ....

$47,500.00

1,894.80

Total 49,394.80

(c) Late interest due from
CCC (7% per annum for
11 days x $49,394.80) ...

104.20

(d) Amount paid by CCC
on February 22

49,499.00

2. Foreign Bank’s Obligation
under the Letter of Credit or
the Related Obligation:

(a) Principal due January
3L e
Interest due January
31 (10% x $ 50,000
x 182/365)

50,000.00

2,493.15

Amount owed by for-
eign bank as of Jan-
uary 31

(b) Penalty interest due
(12% per annum for 22
days x $ 50,000)

52,493.15

............ 361.64
(c) Amount owed by for-
eign bank as of Feb-
ruary 22
3. Amount of Foreign Bank’s
Obligation Not Covered by
CCC’s Payment Guarantee: ..

52,854.79

3,355.79.

Computation of Pro Rata Sharing in Recovery
of Losses

In establishing each party’s respective
interest in any recovery of losses, the total
amount due under the foreign bank
obligation would be determined as of the
date the claim is paid by CCC (February 22).
Using the above example in which the
amount owed by the foreign bank is
$52,854.79, CCC would be entitled to 93.65
percent ($49,499.00 divided by $52,854.79)
and the holder of the facility payment
guarantee would be entitled to 6.35 percent

($3,355.79 divided by $52,854.79) of any
recoveries of losses after settlement of the
claim. Since in this example, the losses were
recovered after the claim had been paid by
CCC, §1493.320(b) would apply.

§1493.330 Miscellaneous provisions.

(a) Assignment. (1) The exporter may
assign the proceeds which are, or may
become, payable by CCC under a facility
payment guarantee or the right to such
proceeds only to a financial institution
in the U.S. The assignment must cover
all amounts payable under the facility
payment guarantee not already paid,
may not be made to more than one
party, and may not, unless approved in
advance by CCC, be subject to further
assignment. Any assignment may be
made to one party as agent or trustee for
two or more parties participating in the
assignment.

(2) An original and two copies of the
written notice of assignment signed by
the parties thereto must be filed by the
assignee with the Treasurer, CCC, at the
address specified in the Contacts P/R.

(3) Receipt of the notice of assignment
will ordinarily be acknowledged to the
exporter and its assignee in writing by
an officer of CCC. In cases where a
financial institution is determined to be
ineligible to receive an assignment, in
accordance with paragraph (b) of this
section, CCC will provide notice thereof
to such financial institution and to the
exporter issued the facility payment
guarantee in lieu of an acknowledgment
of assignment.

(4) The name and address of the
assignee must be included on the
written notice of assignment.

(b) Ineligibility of financial
institutions to receive an assignment. A
financial institution will be ineligible to
receive an assignment of proceeds
which may become payable under a
facility payment guarantee if, at the time
of assignment, such financial
institution:

(2) Is not in sound financial
condition, as determined by the
Treasurer of CCC; or

(2) Is the financial institution issuing
the letter of credit or a branch, agency
or subsidiary of such institution; or

(3) Is owned or controlled by an entity
that owns or controls the financial
institution issuing the letter of credit; or

(4) Is the U.S. parent of the foreign
bank issuing the letter of credit.

(c) Ineligibility of financial
institutions to receive proceeds. A
financial institution will be ineligible to
receive proceeds payable under a
facility payment guarantee approved by
CCC if such financial institution:

(1) At the time of assignment of a
facility payment guarantee, is not in
sound financial condition, as
determined by the Treasurer of CCC;

(2) Is the financial institution issuing
the letter of credit or a branch, agency,
or subsidiary of such institution; or

(3) Is owned or controlled by an entity
that owns or controls the financial
institution issuing the letter of credit; or

(4) Is the U.S. parent of the foreign
bank issuing the letter of credit.

(d) Alternative satisfaction of facility
payment guarantees. CCC may, with the
agreement of the exporter (or if the right
to proceeds payable under the facility
payment guarantee has been assigned,
with the agreement of the exporter’s
assignee), establish procedures, terms or
conditions for the satisfaction of CCC’s
obligations under a facility payment
guarantee other than those provided for
in this subpart if CCC determines that
those alternative procedures, terms or
conditions are appropriate in
rescheduling the debts arising out of any
transaction covered by the facility
payment guarantee and would not result
in CCC paying more than the amount of
CCC'’s obligation.

(e) Maintenance of records and access
to premises. (1) For a period of five
years after the date of expiration of the
coverage of a facility payment
guarantee, the exporter or the exporter’s
assignee, as applicable, must maintain
and make available all records
pertaining to sales and deliveries of and
extension of credit for goods or services
exported in connection with a facility
payment guarantee, including those
records generated and maintained by
agents, and related companies involved
in special arrangements with the
exporter. The Secretary of Agriculture
and the Comptroller General of the
United States, through their authorized
representatives, must be given full and
complete access to the premises of the
exporter or the exporter’s assignee, as
applicable, during regular business
hours from the effective date of the
facility payment guarantee until the
expiration of such five-year period to
inspect, examine, audit, and make
copies of the exporter’s, exporter’s
assignee’s, or a related company’s
books, records, and accounts concerning
transactions relating to the facility
payment guarantee, including, but not
limited to, financial records and
accounts pertaining to sales, inventory,
manufacturing, processing, and
administrative and incidental costs,
both normal and unforeseen.

(2) The exporter must maintain the
proof of entry required by § 1493.290(b),
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and must provide access to such
document if requested by the Secretary
of Agriculture or his authorized
representative for the five-year period
specified in paragraph (e)(1) of this
section.

(f) Responsibility of program
participants. It is the responsibility of
all program participants to review, and
fully acquaint themselves with, this
subpart, program announcement(s), and
notice(s) to participants relating to the
FGP, as applicable. Applicants for
facility payment guarantees under this
program are hereby on notice that they
will be bound by any terms contained
in applicable program announcement(s)
or notice(s) to participants issued prior
to the date of approval of a facility
payment guarantee.

(g) Submission of documents by
principal officers. All required
submissions, including certifications,
applications, reports, or requests (i.e.,
requests for amendments), by exporters
or exporters’ assignees under this
subpart must be signed by a principal or
officer of the exporter or exporter’s
assignee or their authorized designee(s).
In cases where the designee is acting on
behalf of the principal or the officer, the
signature must be accompanied by:

(1) Wording indicating the delegation
of authority or, in the alternative, by a
certified copy of the delegation of
authority; and

(2) The name and title of the
authorized person or officer. Further,
the exporter or exporter’s assignee must
ensure that all information/reports
required under this subpart are
submitted within the required time
limits. If requested in writing, CCC will
acknowledge receipt of a submission by
the exporter or the exporter’s assignee.
If acknowledgment of receipt is
requested, the exporter or exporter’s
assignee must submit an extra copy of
each document and a stamped self-
addressed envelope for return by U.S.
mail. If courier services are desired for
the return receipt, the exporter or
exporter’s assignee must also submit a
self-addressed courier service order
which includes the recipient’s billing
code for such service.

(h) Officials not to benefit. No
member of or delegate to Congress, or
resident Commissioner, shall be
admitted to any share or part of the
facility payment guarantee or to any
benefit that may arise therefrom, but
this provision shall not be construed to
extend to the facility payment guarantee
if made with a corporation for its
general benefit.

(i) Deadlines. (1) Where a deadline is
fixed in terms of days, it means business

days and excludes Saturdays, Sundays
and federal holidays.

(2) Where a deadline is fixed in terms
of months, the deadline falls on the
same day of the month as the day
triggering the deadline period, or if
there is no same day, the last day of the
month; and

(3) Where a deadline would otherwise
fall on a Saturday, Sunday or federal
holiday, the deadline shall be the next
business day.

Signed this 1st day of August, 1997 at
Washington, DC.

Christopher E. Goldthwait,

General Sales Manager, Commodity Credit
Corporation.

[FR Doc. 97-20761 Filed 8-7-97; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94
[Docket No. 97-007-2]

Change in Disease Status of The
Netherlands Because of Hog Cholera

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the regulations by
removing The Netherlands from the list
of countries free from hog cholera. We
took this action based on reports we
have received from The Netherlands
that an outbreak of hog cholera has
occurred in The Netherlands. As a result
of this action, there are additional
restrictions on the importation of pork
and pork products into the United
States from The Netherlands, and the
importation of swine from The
Netherlands is prohibited.

EFFECTIVE DATE: The interim rule was
effective on February 21, 1997.

FOR FURTHER INFORMATION CONTACT: Dr.
John Cougill, Staff Veterinarian, Animal
Products Program, National Center for
Import and Export, VS, APHIS, suite
3B05, 4700 River Road Unit 39,
Riverdale, MD 20737-1231, (301) 734—
3399; or e-mail:
jeougill@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective February
21, 1997, and published in the Federal
Register on February 27, 1997 (62 FR

8867-8868, Docket No. 97-007-1), we
amended 88 94.9(a) and 94.10(a) of the
regulations by removing The
Netherlands from the list of countries
declared to be free from hog cholera.

Comments on the interim rule were
required to be received on or before
April 28, 1997. We did not receive any
comments. The facts presented in the
interim rule still provide a basis for the
rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Order 12988, and the
Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 9 CFR 94 and that
was published at 62 FR 8867-8868 on
February 27, 1997.

Authority: 7 U.S.C. 147a, 150ee, 161, 162,
and 450; 19 U.S.C. 1306; 21 U.S.C. 111, 114a,
134a, 134b, 134c, 134f, 136, and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22,2.80, and 371.2(d).

Done in Washington, DC, this 4th day of
August 1997.

Terry L. Medley,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 97-20996 Filed 8-7-97; 8:45 am]
BILLING CODE 3410-34-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

General Rules and Regulations,
Securities Exchange Act of 1934

CFR Correction

In title 17 of the Code of Federal
Regulations, part 240 to end, revised as
of April 1, 1997, on page 369, in
§240.17a-5, paragraph (g)(1) is
corrected to read as follows:
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§240.17a-5 Reports to be made by certain
brokers and dealers.
* * * * *

(9) Audit objectives. (1) The audit
shall be made in accordance with
generally accepted auditing standards
and shall include a review of the
accounting system, the internal
accounting control and procedures for
safeguarding securitiesincluding
appropriate tests thereof for the period
since the prior examination date. The
audit shall include all procedures
necessary under the circumstances to
enable the independent public
accountant to express an opinion on the
statement of financial condition, results
of operations, cash flow, and the
Computation of Net Capital under
§240.15c3-1, the Computation for
Determination of Reserve Requirements
for Brokers or Dealers under Exhibit A
of §240.15¢3-3, and Information
Relating to the Posession or Control
Requirements under § 240.15¢c3-3. The
scope of the audit and review of the
accounting system, the internal control
and procedures for safeguarding
securities shall be sufficient to provide
reasonable assurance that any material
inadequacies existing at the date of the
examination in (a) the accounting
system; (b) the internal accounting
controls; (c) procedures for safeguarding
securities; and (d) the practices and
procedures whose review is specified in
(i), (i), (iii) and (iv) of this paragraph
would be disclosed. Additionally, as
specific objectives, the audit shall
include reviews of the practices and
procedures followed by the client:

(i) In making the periodic
computations of aggregate indebtedness
and net capital under § 240.17a-3(a)(11)
and the reserve required by § 240.15¢c3—
3(e);

((i)i) In making the quarterly securities
examinations, counts, verifications and
comparisons and the recordation of
differences required by §240.17a-13;

(iii) In complying with the
requirement for prompt payment for
securities of section 4(c) of Regulation T
(8 220.4(c) of chapter Il of title 12) of the
Board of Governors of the Federal
Reserve System; and

(iv) In obtaining and maintaining
physical possession or control of all
fully paid and excess margin securities
of customers as required by §240.15¢c3—
3. Such review shall include a
determination as to the adequacy of the
procedures described in the records
required to be maintained pursuant to
§240.15¢3-3(d)(4).

*

* * * *

[FR Doc. 97-55509 Filed 8-7-97; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF STATE
[Public Notice 2573]

22 CFR Part 22

Bureau of Consular Affairs; Schedule
of Fees for Consular Services,
Department of State and Overseas
Embassies and Consulates, Diversity
Visa Lottery Fee

AGENCY: Bureau of Consular Affairs,
Department of State.

ACTION: Final rule.

SUMMARY: This publication finalizes the
Department’s proposed rule [62 FR
32558] published June 16, 1997
proposing the fee for administration of
the diversity visa lottery. The fee will be
added to the Schedule of Fees for
Consular Services published in 22 CFR
22.1.

EFFECTIVE DATE: October 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Sally Light, Office of the Executive
Director, Bureau of Consular Affairs,
Room 4820A, Department of State,
Washington, DC, (202) 647—-1148.

SUPPLEMENTARY INFORMATION: The
Department is instituting a new fee, in
the nature of a surcharge, to be paid by
applicants for diversity immigrant visas.
This additional fee will recover the full
costs of the visa lottery conducted
pursuant to Sections 203 and 222 of the
Immigration and Nationality Act
(“INA™), 8 U.S.C. 1153, 1202, from those
successful lottery entrants who actually
apply for diversity visas. The fee was
authorized by Section 636 of the Illegal
Immigration Reform and Immigrant
Responsibility Act of 1996, Pub. L. 104—
208, 110 Stat. 3009—703-704 (Sept. 30,
1996). A single fee imposed on actual
diversity visa applicants will ensure
that the costs of administering the
lottery and allocating diversity visas is
recovered from actual users of the
lottery, while avoiding the
impracticable imposition of a fee on all
visa lottery entrants (technically, visa
“petitioners”). The imposition of a fee
on all entrants rather than actual
applicants is not feasible, given the
millions of entrants, the problems of
collecting a uniform fee from
individuals all over the world (who will
have varying access to U.S. or other
international currency), and the burden
of having to collect and account for
what would be a very small fee from a
large number of persons. Roughly seven
million entrants have registered for the
1998 diversity lottery. Approximately
100,000 of those will be invited to apply
for a visa, and of those, approximately
87,000 will apply and pay the fee. The

Department’s projected cost to
administer the 1998 diversity lottery is
about $6,500,000, which will be covered
by the diversity visa surcharge of $75.

Provision has already been made in
the visa regulations governing the
diversity visa lottery for a fee of this
nature (see 22 CFR 42.33(i)). Thus no
regulatory amendments other than an
addition of the Schedule of Fees for
Consular Services published at 22 CFR
22.1 are required to establish this fee.
The new fee is being added as item
number 19 on the Schedule of Fees.
This will locate it immediately before
the other fees for immigrant visas,
which diversity visa applicants will also
be required to pay (i.e., before the fees
for immigrant visa application and
issuance).

With the exception of nonimmigrant
visa reciprocity fees, which are
established based on the practices of
other countries, all consular fees are
established on a basis of cost recovery
and in a manner consistent with general
user charges principles, regardless of the
specific statutory authority under which
they are promulgated. The proposed fee
is consistent with these principles and
the guidance in OMB Circular A-25,
which addresses the establishment of
user charges. The fee is based on a cost-
of-service study completed in late 1996
that documented the direct and indirect
costs associated with administration of
the diversity visa lottery. The study was
based on fiscal year 1995 data and was
intended to capture the full cost of
service.

This rule is not considered to be a
major rule for purposes of E.O. 12291
nor is it expected to have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act, 5 U.S.C.
605(b). This rule does not impose
information collection requirements
under the provisions of the Paperwork
Reduction Act, 44 U.S.C. Chapter 35.
This rule has been reviewed as required
by E.O. 12988 and determined to be in
compliance therewith. This rule is
exempt from review under E.O. 12866,
but has been reviewed internally by the
Department to ensure consistency with
the objectives thereof.

Final Rule: The proposed Diversity
Visa Lottery Fee rule invited interested
persons to submit comments. No
comments were received. The proposed
rule is adopted herein without changes
as a final rule.

List of Subjects in 22 CFR Part 22

Fees, Schedule of Fees for Consular
Services, Visas.

Accordingly, part 22 is amended as
follows.
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PART 22—[AMENDED]

1. The authority citation for part 22 is
revised to read as follows:

Authority: Sec. 3, 63 Stat. 111, as
amended; 22 U.S.C. 211a; 214, 2651, 26514,
3921, 4219; 31 U.S.C. 9701; E.O. 10718, 22
FR 4632; E.O. 11295, 31 FR 10603; 3 CFR,
1966-1970 Comp. p. 570; Sec. 636, P.L. 104—
208, 110 Stat. 3009-703-704; 8 U.S.C. 1351,
Sec. 140(a), P.L. 103-236, 108 Stat. 399, as
amended.

2. Section 22.1 is amended by revising
the phrase “(Item Nos. 15 through 19
vacant)” immediately following item 14
to read “(Items Nos. 15 through 18
vacant)” and by inserting a new item 19
under the header ““Visa Services for
Aliens” to read as follows:

22.1 Schedule of fees.

Item No. Fee
* * * * *
Visa Services for Aliens
19. Immigrant visa application sur-
charge for Diversity Visa Lottery $75.00
* * * * *

Dated: July 21, 1997.
Patrick F. Kennedy,
Under Secretary for Management, Acting.
[FR Doc. 97-20603 Filed 8-7-97; 8:45 am]
BILLING CODE 4710-06-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910
RIN 1218-AA95

Methylene Chloride; Approval of
Information Collection Requirements;
Extension of Start-up Dates

AGENCY: Occupational Safety and Health
Administration (OSHA), Department of
Labor.

ACTION: Final Rule; Amendment;
Announcement of the OMB Approval of
Information Collection Requirements;
Extension of Start-up Dates for
Compliance.

SUMMARY: The Occupational Safety and
Health Administration (OSHA) is
announcing that the collections of
information regarding § 1910.1052(d),
exposure monitoring; § 1910.1052(e),
regulated areas; §1910.1052(j), medical
surveillance; §1910.1052(l), employee
information and training; and
§1910.1052(m), recordkeeping of
OSHA's final rule for Occupational
Exposure to Methylene Chloride (MC)
have been approved by the Office of

Management and Budget (OMB) under
the Paperwork Reduction Act of 1995.
The OMB approval number is 1218-
0179. In addition, this document
announces that OSHA is providing an
additional 30 days for certain employers
to comply with the start-up dates
contained in §1910.1052(n).

DATES: Effective August 8, 1997. The
start-up date for initial monitoring as
stated in §1910.1052(n)(2)(i)(C) is
September 7, 1997 (150 days from the
standard’s effective date of April 10,
1997).

FOR FURTHER INFORMATION CONTACT:
Todd Owen, OSHA, Directorate of
Health Standards Programs, Room
N3718, U.S. Department of Labor, 200
Constitution Avenue, NW, Washington,
DC 20210; Telephone (202) 219-7075
extension 109.

SUPPLEMENTARY INFORMATION: OSHA
published a final rule for Methylene
Chloride, §1910.1052, on January 10,
1997, at 62 FR 1494 to provide greater
protection to employees exposed to
methylene chloride’s harmful effects.
The final rule became effective on April
10, 1997, although various provisions
did not take effect until the startup dates
specified in paragraph (n)(2), the earliest
of which was August 7, 1997. In
addition, as required by the Paperwork
Reduction Act of 1995, the Federal
Register notice stated that compliance
with the collection of information
requirements in §1910.1052(d),
exposure monitoring; § 1910.1052(¢e),
regulated areas; §1910.1052(j), medical
surveillance; §1910.1052(l), employee
information and training; and
§1910.1052(m), recordkeeping was not
required until those collections of
information had been approved by the
Office of Management and Budget and
until the Department of Labor published
a notice in the Federal Register
announcing the OMB control numbers
assigned by OMB. Under 5 CFR
1320.5(b), an agency may not conduct or
sponsor a collection of information
unless: (1) the collection of information
displays a currently valid OMB control
number; and (2) the agency informs the
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

On May 29, 1997, the Agency
submitted the Methylene Chloride
information collection request to OMB
for approval in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520). On July 29, 1997,
OMB approved the collections of
information and assigned OMB Control
Number 1218-0179. The approval for

the collection expires on February 28,
1999.

With one exception, the earliest start-
up date for any provision of the
standard, including those with
paperwork requirements, is October 7,
1997. The announcement today of OMB
approval of paperwork requirements is
sufficient notice to permit compliance
without extending those start-up dates.
However, the start-up date for the initial
monitoring provisions (which includes
paperwork requirements) for larger
employers is August 8, 1997. Because
that date is soon after publication of this
notice, OSHA is amending paragraph
§1910.1052(n)(2)(i)(C) to allow those
employers an additional 30 days to
come into compliance with the initial
monitoring requirements. OSHA finds
that there is good cause to issue this
extension without notice and public
comment because following such
procedures would be impractical,
unnecessary or contrary to the public
interest in this case. OSHA believes that
it is in the public interest to give
employers additional time between the
notice of OMB approval and the date
that compliance is required.

Authority And Signature

This document was prepared under
the direction of Gregory R. Watchman,
Acting Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW, Washington, DC 20210.

Signed at Washington, DC this 4th day of
August 1997.

Gregory R. Watchman,

Acting Assistant Secretary for Occupational
Safety and Health.

PART 1910—[AMENDED]

1. The authority citation for Subpart
A of part 1910 continues to read as
follows:

Authority: Secs. 4, 6, 8 of the Occupational
Safety and Health Act of 1970 (29 U.S.C. 653,
655, 657); Secretary of Labor’s Order No. 12—
71 (36 FR 8754), 8-76 (41 FR 25059), 9-83
(48 FR 35736), 1-90 (55 FR 9033), or 6-96
(62 FR 111), as applicable.

§1910.8 [Amended]

2. 81910.8 is amended by adding the
entry ©1910.52 * * * 1218-0179” (in
numerical order) to the table in the
section.

3. The general authority citation for
subpart Z of 29 part 1910 is revised to
read as follows:

Authority: Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, and 657); Secretary of
Labor’s Order No. 12-71 (36 FR 8754), 8-76
(41 FR 25059), 9-83 (48 FR 35736), 1-90 (55
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FR 9033), or 6-96 (62 FR 111), as applicable;
and 29 CFR Part 1911.

* * * * *

4. Paragraph (n)(2)(i)(C) of
§1910.1052 is revised to read as
follows:

§1910.1052 Methylene chloride.
* * * * *

n * X *

EZ; * * *

(l) * X *

(C) For all other employers, within
150 days after the effective date of this

section.
* * * * *

[FR Doc. 97-20890 Filed 8-7-97; 8:45 am]
BILLING CODE 4510-26-M

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 250

RIN 1010-AC11

Outer Continental Shelf Civil Penalties

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule.

SUMMARY: This rule revises MMS
regulations governing the Outer
Continental Shelf (OCS) Civil Penalty
Program. MMS is revising these
regulations to clarify and simplify
assessing and collecting OCS civil
penalties. In addition, MMS is adjusting
the maximum civil penalty per day per
violation from $20,000 to $25,000 due to
inflation.

EFFECTIVE DATE: October 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Greg Gould, Program Coordinator, at
(703) 787-1591 or fax (703) 787-1575.

SUPPLEMENTARY INFORMATION:
Background

MMS proposed revising the
regulations for civil penalties in a notice
of proposed rulemaking published in
the Federal Register (61 FR 66967) on
December 19, 1996. We received one
comment during the 90-day comment
period, which closed on March 19,
1997. This final rule revises the
regulations at 30 CFR 250.200.

The Oil Pollution Act of 1990 (OPA
90), (Pub. L. 101-380) expanded and
strengthened MMS’s authority to
impose penalties for violating
regulations promulgated under the OCS
Lands Act.

Section 8201 of OPA 90 authorizes
the Secretary of the Interior (Secretary)
to assess a civil penalty without

providing notice and time for corrective
action where a failure to comply with
applicable regulations results in a threat
of serious, irreparable, or immediate
harm or damage to human life or the
environment.

The goal of the MMS OCS Civil
Penalty Program is to ensure safe and
clean operations on the OCS. By
pursuing, assessing, and collecting civil
penalties, the program is designed to
encourage compliance with OCS
statutes and regulations.

Not all regulatory violations warrant a
review to initiate civil penalty
proceedings. However, violations that
cause injury, death, or environmental
damage, or pose a threat to human life
or the environment, will trigger such
review.

Intent of Proposed Rule

The goal of the proposed rule was to
rewrite the regulations at 30 CFR part
250, subpart N to simplify the language
into “plain English.” The new question-
and-answer format provides a better
understanding of the OCS civil penalty
process.

Besides simplifying the regulations,
MMS proposed to increase the
maximum civil penalty to $25,000 per
day per violation. The provisions of
OPA 90 require the Secretary to adjust
at least every 3 years the maximum civil
penalty to reflect any increases in the
Consumer Price Index for all-urban
consumers (CPI-U) as prepared by the
Department of Labor.

Comments on the Rule

One major oil company commented
on the rule. The company strongly
opposed the amount of the increase to
the maximum civil penalty. In
particular, the company believed that
rounding to the nearest $5,000 was
inappropriate, and recommended
rounding to the nearest $500.

Response to the Comments

In computing the new civil penalty
maximum amount, MMS divided the
August 1995 CPI-U by the August 1990
CPI-U and multiplied the resulting
value by the current maximum civil
penalty (152.5/131.6=1.159;
1.159%20,000=23,180)

Section 5(a) of Pub. L. 101-410
provides that **Any increase determined
under this subsection shall be rounded
to the nearest multiple of $5,000 in the
case of penalties greater than $10,000
but less than or equal to $100,000.”
Therefore, MMS rounded the maximum
civil penalty from $23,180 to $25,000
based on the formula provided in the
law. The final rule also includes a few

other changes from the proposed rule
that are not substantive.

Executive Order (E.O.) 12866

This final rule is significant under
E.O. 12866 and has been reviewed by
the Office of Management and Budget
(OMB).

Regulatory Flexibility Act

The Department of the Interior (DOI)
has determined that this final rule will
not have a significant effect on a
substantial number of small entities. In
general, the entities that engage in
offshore activities are not considered
small because of the technical and
financial resources and experience
necessary to safely conduct such
activities. DOI also determined that the
indirect effects of this final rule on
small entities that provide support for
offshore activities are small.

Paperwork Reduction Act

The final rule does not contain
collections of information that require
approval by OMB under 44 U.S.C. 3501,
et seq. The requirements in subpart N
are exempted as defined in 5 CFR
1320.4(a)(2) and 1320.4(c).

Taking Implication Assessment

DOI certifies that this final rule does
not represent a governmental action
capable of interference with
constitutionally protected property
rights. Thus, DOI does not need to
prepare a Takings Implication
Assessment pursuant to E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Unfunded Mandates Reform Act of
1995

DOI has determined and certifies
according to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this final rule will not impose a cost of
$100 million or more in any given year
on State, local, and tribal governments,
or the private sector.

E.O. 12988

DOI has certified to OMB that the
final rule meets the applicable reform
standards provided in sections 3(a) and
3(b)(2) of E.O. 12988.

National Environmental Policy Act

DOI determined that this action does
not constitute a major Federal action
significantly affecting the quality of the
human environment; therefore, an
Environmental Impact Statement is not
required.
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List of Subjects in 30 CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Government contracts,
Investigations, Mineral royalties, Oil
and gas development and production,
Oil and gas exploration, Oil and gas
reserves, Penalties, Pipelines, Public
lands—mineral resources, Public
lands—rights-of-way, Reporting and
recordkeeping requirements, Sulphur
development and production, Sulphur
exploration, Surety bonds.

Dated: June 19, 1997.
Sylvia V. Baca,

Acting Assistant Secretary, Land and
Minerals Management.

For the reasons stated in the
preamble, Minerals Management
Service (MMS) amends 30 CFR part 250
as follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

1. Authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1334.

2. Subpart N is revised to read as
follows:

Subpart N—Outer Continental Shelf (OCS)

Civil Penalties

Sec.

250.200 How does MMS begin the civil
penalty process?

250.201 Index table.

250.202 Definitions.

250.203 What is the maximum civil
penalty?

250.204 Which violations will MMS review
for potential civil penalties?

250.205 When is a case file developed?

250.206 When will MMS notify me and
provide penalty information?

250.207 How do | respond to the letter of
notification?

250.208 When will | be notified of the
Reviewing Officer’s decision?

250.209 What are my appeal rights?

Subpart N—Outer Continental Shelf
(OCS) Civil Penalties

§250.200 How does MMS begin the civil
penalty process?

This subpart explains MMS’s civil
penalty procedures whenever a lessee,
operator or other person engaged in oil,
gas, sulphur or other minerals
operations in the OCS has a violation.
Whenever MMS determines, on the
basis of available evidence, that a
violation occurred and a civil penalty
review is appropriate, it will prepare a
case file. MMS will appoint a Reviewing
Officer.

§250.201 Index Table.

The following table is an index of the
sections in this subpart:

§250.201 Table.

Section

Definitions ......ccocvveieiiiiiicic 250.202
What is the maximum civil pen-

AlY? oo 250.203
Which violations will MMS review

for potential civil penalties? ....... 250.204
When is a case file developed? ... 250.205
When will MMS notify me and

provide penalty information? ..... 250.206
How do | respond to the letter of

notification? .........cccocceeviniienn. 250.207
When will | be notified of the Re-

viewing Officer’s decision? ........ 250.208
What are my appeal rights? ......... 250.209

§250.202 Definitions.

Terms used in this subpart have the
following meaning:

Case file means an MMS document
file containing information and the
record of evidence related to the alleged
violation.

Civil penalty means a fine. It is an
MMS regulatory enforcement tool used
in addition to Notices of Incidents of
Noncompliance and directed
suspensions of production or other
operations.

I, me in a question or you in a
response means the person, or agent of
a person engaged in oil, gas, sulphur, or
other minerals operations in the Outer
Continental Shelf (OCS).

Person means, in addition to a natural
person, an association (including
partnerships and joint ventures), a State,
a political subdivision of a State, or a
private, public, or municipal
corporation.

Reviewing Officer means an MMS
employee assigned to review case files
and assess civil penalties.

Violation means failure to comply
with the Outer Continental Shelf Lands
Act (OCSLA) or any other applicable
laws, with any regulations issued under
the OCSLA, or with the terms or
provisions of leases, licenses, permits,
rights-of-way, or other approvals issued
under the OCSLA.

Violator means a person responsible
for a violation.

§250.203 What is the maximum civil
penalty?

The maximum civil penalty is
$25,000 per day violation.

§250.204 Which violations will MMS
review for potential civil penalties?

MMS will review each of the
following violations for potential civil
penalties:

(a) Violations that you do not correct
within the period MMS grants;

(b) Violations that MMS determines
may constitute a threat of serious,
irreparable, or immediate harm or
damage to life (including fish and other
aquatic life), property, any mineral
deposit, or the marine, coastal, or
human environment; or

(c) Violations that cause serious,
irreparable, or immediate harm or
damage to life (including fish and other
aquatic life), property, any mineral
deposit, or the marine, coastal, or
human environment.

§250.205 When is a case file developed?

MMS will develop a case file during
its investigation of the violation, and
forward it to a Reviewing Officer if any
of the conditions in § 250.204 exist. The
Reviewing Officer will review the case
file and determine if a civil penalty is
appropriate. The Reviewing Officer may
administer oaths and issue subpoenas
requiring witnesses to attend meetings,
submit depositions, or produce
evidence.

§250.206 When will MMS notify me and
provide penalty information?

If the Reviewing Officer determines
that a civil penalty should be assessed,
the Reviewing Officer will send the
violator a letter of notification. The
letter of notification will include:

(a) The amount of the proposed civil
penalty;

(b) Information on the alleged
violation(s); and

(c) Instruction on how to obtain a
copy of the case file, schedule a
meeting, submit information, or pay the
penalty.

§250.207 How do | respond to the letter of
notification?

You have 30 calendar days after you
receive the Reviewing Officer’s letter to
either:

(a) Request, in writing, a meeting with
the Reviewing Officer;

(b) Submit additional information; or

(c) Pay the proposed civil penalty.

§250.208 When will | be notified of the
Reviewing Officer’s decision?

At the end of the 30 calendar days or
after the meeting and submittal of
additional information, the Reviewing
Officer will review the case file,
including all information you
submitted, and send you a decision. The
decision will include the amount of any
final civil penalty, the basis for the civil
penalty, and instructions for paying or
appealing the civil penalty.

§250.209 What are my appeal rights?

When you receive the Reviewing
Officer’s decision, you must either pay
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the penalty or file an appeal with MMS
under part 290 of this chapter. If you do
not either pay the penalty or file a
timely appeal, MMS will take one or
more of the following actions:

() MMS will collect the amount you
were assessed, plus interest, late
payment charges, and other fees as
provided by law, from the date of
assessment until the date MMS receives
payment;

(b) MMS may initiate additional
enforcement proceedings including, if
appropriate, cancellation of the lease,
right-of-way, license, permit, or
approval, or the forfeiture of a bond
under this part; or

(c) MMS may bar you from doing
further business with the Federal
Government according to Executive
Orders 12549 and 12689, and section
2455 of the Federal Acquisition
Streamlining Act of 1994, 31 U.S.C.
6101. The Department of the Interior’s
regulations implementing these
authorities are found at 43 CFR part 62,
subpart D.

[FR Doc. 97-21032 Filed 8-7-97; 8:45 am]
BILLING CODE 4310-MR-M

DEPARTMENT OF THE INTERIOR

30 CFR Part 250
RIN 1010-AC12
Safety and Pollution Prevention

Equipment Quality Assurance
Requirements

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule.

SUMMARY: This rule amends the
regulations governing the quality
assurance (QA) program for safety and
pollution prevention equipment (SPPE)
used on the Outer Continental Shelf
(OCS). The rule requires lessees to
install only QA certified SPPE after
April 1, 1998. However, the rule allows
the continued use of noncertified SPPE
installed prior to April 1, 1998,
provided the equipment does not
require remanufacturing. Amendments
to the rule reduce the paperwork burden
on both industry and MMS and ensure
that OCS lessees continue to use the
best available and safest equipment.

EFFECTIVE DATE: September 8, 1997. The
incorporation by reference of certain
publications listed in the rule is
approved by the Director of the Federal
Register as of September 8, 1997.

FOR FURTHER INFORMATION CONTACT: Bill
Hauser, Engineering and Research
Branch, at (703) 787-1613.

SUPPLEMENTARY INFORMATION:
Background

MMS proposed revising the
regulations for the SPPE program in a
notice of proposed rulemaking
published in the Federal Register (61
FR 66639) on December 18, 1996. We
received two sets of comments during
the 60-day comment period, which
closed on February 18, 1997. This final
rule amends the regulations found at 30
CFR 250.126.

To fully understand this rule, you
need to know that SPPE consists of the
following equipment: surface safety
valves (SSV) and their actuators;
underwater safety valves and their
actuators; and subsurface safety valves
(SSSV) and associated safety valve locks
and landing nipples. MMS requires
lessees to install SPPE in their wells to
protect the safety of personnel and to
prevent the accidental release of
produced fluids or gases (thus the name
safety and pollution prevention
equipment). Certified SPPE means that
the manufacturer built the equipment
under a QA program recognized by
MMS. Noncertified SPPE is SPPE that
was not manufactured under a
recognized QA program but was in a
lessee’s inventory on April 1, 1988.
MMS required each lessee to submit a
list of this inventory to MMS by August
29, 1988.

Intent of Proposed Rule

The proposed rule had two goals: (1)
to reduce the paperwork associated with
the SPPE QA regulations and (2) to
ensure that lessees continue to use high
quality SPPE on the OCS. To reduce
paperwork, the proposed rule
eliminated the need for companies to
update their list of noncertified SPPE. It
also eliminated the detailed reporting
requirements regarding the installation
and failure of certified equipment.

The proposed rule addressed the
quality of SPPE by limiting the use of
noncertified SPPE. Under the proposed
rule a lessee could not install
noncertified SPPE after April 1, 1998. In
addition, a lessee would have to replace
noncertified SPPE already in service
with certified SPPE when one of the
following conditions occurred:

(1) Noncertified SPPE failed during
normal operations,

(2) Noncertified SPPE failed during
testing, or

(3) Noncertified SPPE was removed
from service for any other reason.

Comments on the Rule

The Offshore Operators Committee
(OOC) and a major oil company were
the only two commenters on the rule.

OOC, an organization that represents 85
companies that operate in the Gulf of
Mexico, commended MMS’ effort to
reduce the paperwork associated with
the program, but strongly objected to
replacing noncertified SPPE with
certified SPPE as proposed by the rule.
They stated that the rules should allow
noncertified SPPE to stay in service as
long as it functions properly.
Replacement of an internal seal or
temporary removal from a well during
routine operations should not prohibit
the use of noncertified SPPE after it has
functioned acceptably for many years.
OOC recommended that MMS should
require replacement only when the
noncertified SPPE has to be
remanufactured.

OOC estimated that approximately
3,000 noncertified SSV’s and 1,000
noncertified SSSV’s remain in service
on the OCS. OOC estimated that the cost
to replace these noncertified SPPE
would be $51,000,000. Their estimate
did not include the cost to replace
noncertified landing nipples for the
SSSV.

The major oil company endorsed
OOC’s comments. It reiterated that the
rule should require replacement of
noncertified SPPE only when it must be
re-manufactured or repaired by hot
work, such as welding.

Response to Comments

After review of the comments, MMS
agrees that the rule should not prohibit
the use of noncertified SPPE if it
requires only minor repairs, such as the
replacement of a seal. Therefore, we
have revised the final rule to require
replacement of noncertified SPPE only
when the noncertified SPPE requires
offsite repair, remanufacturing, or hot
work, such as welding. This will allow
lessees to continue using noncertified
SPPE provided the equipment works
properly, and when necessary, requires
only minor repairs. Once noncertified
SPPE requires offsite repair,
remanufacturing, or hot work, it may
not be used on the OCS. MMS believes
this restriction helps ensure that lessees
continue to use high quality SPPE.

MMS plans to examine the
performance of noncertified and
certified SPPE as part of a research
study that will examine leakage rates
and testing criteria for SPPE. This
research will begin this year. We invite
and encourage industry participation in
this research study. The results will
impact future rulemaking on SPPE
testing requirements.

We also clarified § 250.126(b)(2) of the
rule to state that a lessee may not install
additional noncertified SPPE after April
1, 1998.
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Other Changes to the Regulations

As part of amending the SPPE
regulations, the rule updates the two QA
documents referenced in §250.1,
Documents Incorporated by Reference,
paragraphs (c)(5)and (d)(1):

(1) American National Standards
Institute/American Society
Mechanical Engineers (ANSI/ASME)
SPPE-1-1994, Quality Assurance and
Certification of Safety and Pollution
Prevention Equipment Used in
Offshore Oil and Gas Operations, and

(2) American Petroleum Institute (API)
Spec Q1, Specification for Quality
Programs, Fifth Edition, December
1994.

These documents update editions that
MMS has previously incorporated by
reference. MMS did not receive any
comments on these documents. ASME
has notified MMS that it will sunset its
SPPE program on June 11, 1999. After
that date, MMS will remove the
reference to SPPE-1-1994 from the
regulations. MMS believes that the
sunset of this program will not have a
significant effect on SPPE quality.

Executive Order (E.O.) 12866

This is a significant rule under E.O.
12866 and has been reviewed by the
Office of Management and Budget
(OMB).

Regulatory Flexibility Act

DOI has determined that this final
rule will not have a significant
economic effect on a substantial number
of small entities. Most entities that
engage in offshore activities as operators
are not small because of the technical
complexities and financial resources
necessary to conduct such activities
safely. Small entities are more likely to
work as contractors to larger entities on
the OCS, or in the case of SPPE, they
may work at repairing SPPE. This rule
will not have a negative effect on small
SPPE repair shops or manufacturers
since it does not impose any new
restrictions on them. This rule should
not change the business practices of
repair and manufacturing SPPE.

Paperwork Reduction Act

OMB has approved the information
collection requirements in 30 CFR Part
250, Subpart H, Oil and Gas Production
Safety Systems, as required by the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). The OMB control
number is 1010-0059. The Paperwork
Reduction Act of 1995 provides that an
agency may not conduct or sponsor, and
a person is not required to respond to,
a collection of information unless it

displays a currently valid OMB control
number.

MMS received no comments with
respect to the information collection
aspects in the notice of proposed
rulemaking. There is no significant
change to the information collection
required by the final rule.

The collection of information consists
of applications and approvals for
design, installation, and operation of
subsurface safety devices and surface
production-safety systems and related
requirements; notifying MMS prior to
production and conduct of
preproduction tests and inspections;
approval of QA programs covering
manufacture of SPPE; and related
recordkeeping requirements. The
requirement to respond is mandatory.
MMS uses the information to evaluate
equipment and/or procedures lessees
propose to use during production
operations and to verify compliance
with minimum safety requirements.
MMS will protect information
considered confidential or proprietary
under the Freedom of Information Act
and under regulations at 30 CFR 250.18
(Data and information to be made
available to the public) and 30 CFR Part
252 (OCS Qil and Gas Information
Program).

Respondents are approximately 130
Federal OCS oil, gas, and sulphur
lessees. The frequency of submission
varies. We estimate that the public
reporting burden for this information
averages 1.25 hours per response,
including the time to review
instructions, search existing data
sources, gather and maintain the data
needed, and complete and review the
information collection. MMS estimates
that the total annual burden of this
collection of information to be 352
reporting hours and 2,548
recordkeeping hours. Based on $35 per
hour, the total burden hour cost to
respondents is $101,500.

You may direct comment on the
burden estimate or any other aspect of
this collection to the Information
Collection Clearance Officer, Minerals
Management Service, Mail Stop 4230,
1849 C Street, N.W., Washington, D.C.
20240; and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Attn: Desk
Officer for the Department of the
Interior (OMB control number 1010-
0059), Room 10102, 725 17th Street,
N.W., Washington, D.C. 20503. You may
obtain a copy of the collection of
information by contacting the Bureau’s
Information Collection Clearance Officer
at (202) 208-7744.

Takings Implication Assessment

DOI certifies that this final rule does
not represent a governmental action
capable of interference with
constitutionally protected property
rights. Thus, MMS did not need to
prepare a Takings Implication
Assessment pursuant to E.O. 12630,
Governmental Action and Interference
with Constitutionally Protected Property
Rights.

Unfunded Mandates Reform Act of
1995

DOI has determined and certifies
according to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this rule will not impose a cost of $100
million or more in any given year on
State, local, and tribal governments, or
the private sector.

E.O. 12988

DOI has certified to OMB that this
rule meets the applicable civil justice
reform standards provided in sections
3(a) and 3(b)(2) of E.O. 12988.

National Environmental Policy Act

DOI has determined that this action
does not constitute a major Federal
action significantly affecting the quality
of the human environment. Therefore,
preparation of an Environmental Impact
Statement is not required.

List of Subjects in 30 CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Government contracts,
Incorporation by reference,
Investigations, Mineral royalties, Oil
and gas development and production,
Qil and gas exploration, Oil and gas
reserves, Penalties, Pipelines, Public
lands—mineral resources, Public
lands—rights-of-way, Reporting and
recordkeeping requirements, Sulphur
development and production, Sulphur
exploration, Surety bonds.

Dated: June 5, 1997.
Bob Armstrong,

Assistant Secretary, Land and Minerals
Management.

For the reasons stated in the
preamble, the Minerals Management
Service (MMS) amends 30 CFR part 250
as follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

1. The authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1334.
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2. Section 250.1 is amended by
revising paragraphs (c)(5) and (d)(1) to
read as follows:

§250.1 Documents incorporated by
reference.
* * * * *

(C) * * *

(5) ASME SPPE-1-1994 and ASME
SPPE-1d-1996 ADDENDA, Quality
Assurance and Certification of Safety
and Pollution Prevention Equipment
Used in Offshore Oil and Gas
Operations, Incorporated by Reference
at: §250.126(a)(2)(A).

* * * * *

(d) * Kk X

(1) API Spec Q1, Specification for
Quality Programs, Fifth Edition,
December 1994, APl Stock No. 811—-
00001, Incorporated by Reference at:
§250.126(a)(2)(B).

* * * * *

3. MMS revises § 250.126 to read as
follows:

§250.126 Safety and pollution prevention
equipment quality assurance requirements.

(a) General requirements. (1) Except
as provided in paragraph (b)(1) of this
section, you may install only certified
safety and pollution prevention
equipment (SPPE) in wells located on
the OCS. SPPE includes the following:

(i) Surface safety valves (SSV) and
actuators;

(ii) Underwater safety valves (USV)
and actuators; and

(iii) Subsurface safety valves (SSSV)
and associated safety valve locks and
landing nipples.

(2) Certified SPPE is equipment the
manufacturer certifies as manufactured
under a quality assurance program MMS
recognizes. MMS considers all other
SPPE as noncertified. MMS recognizes
two quality assurance programs:

(i) ANSI/ASME SPPE-1, Quality
Assurance and Certification of Safety
and Pollution-Prevention Equipment
Used in Offshore Oil and Gas
Operations; and

(i) APl Spec Q1, Specification for
Quality Programs.

(3) All SSV’s and USV’s must meet
the technical specifications of APl Spec
14D or API Spec 6A and 6AV1. All
SSSV’s must meet the technical
specifications of APl Spec 14A.

(b) Use of noncertified SPPE. (1)
Before April 1, 1998, you may continue
to use and install noncertified SPPE if
it was in your inventory as of April 1,
1988, and was included in a list of
noncertified SPPE submitted to MMS
prior to August 29, 1988.

(2) On or after April 1, 1998:

(i) You may not install additional
noncertified SPPE; and

(if) When noncertified SPPE that is
already in service requires offsite repair,
remanufacturing, or hot work such as
welding, you must replace it with
certified SPPE.

(c) Recognizing other quality
assurance programs. The MMS will
consider recognizing other quality
assurance programs covering the
manufacture of SPPE. If you want MMS
to evaluate other quality assurance
programs, submit relevant information
about the program and reasons for
recognition by MMS to the Chief,
Engineering and Operations Division;
Minerals Management Service; Mail
Stop 4700; 381 Elden Street; Herndon,
Virginia 20170-4817.

[FR Doc. 97-21037 Filed 8-7-97; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 100 and 165

[CGD 97-051]

Safety Zones, Security Zones, and
Special Local Regulations
AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary rules
issued.

SUMMARY: This document provides
required notice of substantive rules
adopted by the Coast Guard and
temporarily effective between April 1,
1997 and June 30, 1997, which were not
published in the Federal Register. This
quarterly notice lists temporary local
regulations, security zones, and safety
zones, which were of limited duration
and for which timely publication in the
Federal Register was not possible.

DATES: This notice lists temporary Coast
Guard regulations that became effective
and were terminated between April 1,
1997 and June 30, 1997, as well as
several regulations which were not
included in the previous quarterly list.

ADDRESS: The complete text of these
temporary regulations may be examined
at, and is available on request, from
Executive Secretary, Marine Safety
Council (G-LRA), U.S. Coast Guard
Headquarters, 2100 Second Street, SW.,
Washington, DC 20593-0001.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Christopher S. Keane at (202)
267-6004 between the hours of 8 a.m.
and 3 p.m., Monday through Friday.

SUPPLEMENTARY INFORMATION: District
Commanders and Captains of the Port
(COTP) must be immediately responsive
to the safety needs of the waters within
their jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to vessels, ports, or waterfront
facilities to prevent injury or damage.
Special local regulations are issued to
enhance the safety of participants and
spectators at regattas and other marine
events. Timely publication of these
regulations in the Federal Register is
often precluded when a regulation
responds to an emergency, or when an
event occurs without sufficient advance
notice. However, the affected public is
informed of these regulations through
Local Notices to Mariners, press
releases, and other means. Moreover,
actual notification is provided by Coast
Guard patrol vessels enforcing the
restrictions imposed by the regulation.
Because mariners are notified by Coast
Guard officials on-scene prior to
enforcement action, Federal Register
notice is not required to place the
special local regulation, security zone,
or safety zone in effect. However, the
Coast Guard, by law, must publish in
the Federal Register notice of
substantive rules adopted. To discharge
this legal obligation without imposing
undue expense on the public, the Coast
Guard periodically publishes a list of
these temporary special local
regulations, security zones, and safety
zones. Permanent regulations are not
included in this list because they are
published in their entirety in the
Federal Register. Temporary regulations
may also be published in their entirety
if sufficient time is available to do so
before they are placed in effect or
terminated. These safety zones, special
local regulations and security zones
have been exempted from review under
E.O. 12866 because of their emergency
nature, or limited scope and temporary
effectiveness.

The following regulations were placed
in effect temporarily during the period
April 1, 1997 and June 30, 1997, unless
otherwise indicated.

Dated: August 5, 1997.

Pamela M. Pelcovits,

Chief, Office of Regulations and
Administrative Law.
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QUARTERLY REPORT

Location

Effective date

District Docket
01-97-006
01-97-010
01-97-011
01-97-012
01-97-013
01-97-015
01-97-016
01-97-023
01-97-025
01-97-027
01-97-028
01-97-030
01-97-033
01-97-036
01-97-037
01-97-038
01-97-045
01-97-052
01-97-055
01-97-057
01-97-059
05-97-007
05-97-018
05-97-019
05-97-022
05-97-023
05-97-024
05-97-025
05-97-026
05-97-027
05-97-028
05-97-029
05-97-033
05-97-034
05-97-035
05-97-036
05-97-037
05-97-038
05-97-039

05-97-041
05-97-042
05-97-044
05-97-047
05-97-048
05-97-049
05-97-050
05-97-051
05-97-052
05-97-053
05-97-054
07-97-016
07-97-017
07-97-025
07-97-028
08-97-008
08-97-016
09-97-013
09-97-016
09-97-018
09-97-019
09-97-020
11-97-004
13-97-005
13-97-006

COTP Docket

Corpus Christi 97-001
Corpus Christi 97-02
Houston-Galveston 97-002
Houston-Galveston 97-003

Upper New York Bay, NY & NJ
New York Harbor, Upper Bay

Long Island Sound
Port of New York and New Jersey

East River, NY Harbor, Upper Bay
Greenwood Lake, New York/New Jersey
Kennebec River, Bath, ME
East River, NY
Hudson River, New York Harbor ..
Boston, MA
New York Harbor, Upper Bay
Hempstead Harbor, Long Island ..
Hudson River, New York
Hudson River, NY
North Kingstown, RI
Sandy Hook Bay, NJ ....
East River, NY
Portsmouth, VA
Delaware Bay, Delaware River
Chesapeake Bay, VA
Philadelphia, PA
Cape Fear River Inlet
Chesapeake Bay, VA
Delaware Bay, Delaware River .
Atlantic Ocean
Delaware Bay, Delaware River .
Elizabeth River, Norfolk, VA
Western Bar Channel, Oak Island, NC ..
Elizabeth River, Norfolk, VA
Delaware Bay, Delaware River ....

Chesapeake Bay, VA
Delaware Bay, Delaware River
Atlantic Intracoastal Waterway,
NC.
Delaware Bay, Delaware River
Chesapeake Bay, VA
Delaware Bay, Delaware River ....
Delaware River
Hampton Roads, VA
James River, VA
Delaware Bay, Delaware River ....
Delaware River
Delaware Bay, Delaware River ....
Delaware River
Hampton Roads, VA
North Charleston, SC
Bathia De Mayaguez, Puerto Rico
Key West, FL
San Juan, Puerto Rico ....
Lower Mississippi River M. 437 to M. 88 ..
Arkansas River M. 308 to M. 309
lllinois River
Maumee River, Ohio ....

Hobucken,

Rochester, NY
Chicago Sanitary and Ship Canal
Colorado River, Davis Dam
Williamette River, Portland, OR ...

Houston, TX
Houston Ship Channel, Houston, TX

Special Local
Safety Zone

Special Local ...
Safety Zone
Security Zone
Safety Zone

Security Zone
Safety Zone
Security Zone
Safety Zone

Security Zone
Safety Zone

Reg Nav Area
Special Local
Safety Zone

Special Local
Safety Zone

Security Zone
Safety Zone

May 4, 1997.

Apr. 8, 1997.

May 3, 1997.

June 12, 1997.
June 28, 1997.
Apr. 14, 1997.
May 21, 1997.
May 6, 1997.

May 17, 1997.
May 3, 1997.

Apr. 29, 1997.
May 21, 1997.
June 27, 1997.
June 17, 1997.
June 21, 1997.
June 29, 1997.
June 14, 1997.
June 26, 1997.
June 28, 1997.
June 26, 1997.
June 30, 1997.
June 6, 1997.

Apr. 9, 1997.

Apr. 14, 1997.
Apr. 28, 1997.
Apr. 18, 1997.
May 6, 1997.

Apr. 25, 1997.
May 10, 1997.
May 6, 1997.

May 7, 1997.

May 13, 1997.
May 10, 1997.
May 28, 1997.
May 13, 1997.
May 16, 1997.
May 22, 1997.
May 3, 1997.

May 28, 1997.

June 1, 1997.

June 4, 1997.

June 7, 1997.

June 14, 1997.
June 12, 1997.
June 28, 1997.
June 20, 1997.
June 22, 1997.
June 28, 1997.
June 30, 1997.
June 12, 1997.
June 13, 1997.
Apr. 20, 1997.
June 1, 1997.

June 22, 1997.
Apr. 15, 1997.
May 3, 1997.

Apr. 21, 1997.
June 6, 1997.

June 15, 1997.
June 21, 1997.
June 30, 1997.
May 29, 1997.
May 2, 1997.

May 30, 1997.

Apr. 28, 1997.
June 14, 1997.
Apr. 20, 1997.
Apr. 10, 1997.
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QUARTERLY REPORT—Continued

Location

Effective date

Houston-Galveston 97-004
Houston-Galveston 97-005
Houston-Galveston MSU 97-003
Louisville 97-003
Miami 97-015
Miami 97-018
Miami 97-021
Miami 97-030
Mobile 97-001 ....
Mobile 97-006 ....
Mobile 97-009 ....
Mobile 97-010
Mobile 97-011
Mobile 97-013
Morgan City 97-002
Morgan City 97-003
Morgan City 97-004
Morgan City 97-005
Morgan City 97-006
New Orleans 97-008 ....
New Orleans 97-011 ....
New Orleans 97-012 ....
New Orleans 97-013
San Francisco Bay 97-003 ....
San Francisco Bay 97-004 ....
San Francisco Bay 97-005 ....
San Francisco Bay 97-006 ....
San Juan 97-013
San Juan 97-029
Western Alaska 97-002

Bayport Ship Channel, Houston, TX
Sylvan Beach, Houston, TX
Offatts Bayou, Galveston, TX ..
Ohio River, Louisville, KY

Point Cadet, MS
Santa Rosa Bay, Fort Walton Beach, FL .
Back Bay, Biloxi, MS
Fort Walton Beach, FL
Demopolis, AL
St. Andrews Bay, Panama City, FL
Lower Atchafalaya River M. 128 to M. 129 ....

Lower Mississippi River M. 225 to M. 238
Lower Mississippi River M. 94 to M. 95
Lower Mississippi River M. 95 to M. 96.6
Lower Mississippi River M. 92 to M. 83.5
San Pablo and San Francisco Bays, CA
San Francisco Bay, CA
San Pablo and San Francisco Bays, CA
San Juan, Puerto Rico

May 17, 1997.
June 14, 1997.
May 3, 1997.
Apr. 18, 1997.
Apr. 7, 1997.
Apr. 21, 1997.
Apr. 22, 1997.
June 16, 1997.
May 4, 1997.
May 5, 1997.
May 10, 1997.
June 6, 1997.
do.
June 22, 1997.
Apr. 8, 1997.
Apr. 17, 1997.
Apr. 19, 1997.
Apr. 30, 1997.
May 12, 1997.
Apr. 20, 1997.
May 6, 1997.
June 24, 1997.
June 20, 1997.
June 13, 1997.
June 20, 1997.
June 23, 1997.
June 22, 1997.
Apr. 3, 1997.
June 8, 1997.
June 12, 1997.

Security Zone ..
Safety Zone

Security Zone ..
Safety Zone

[FR Doc. 97-21031 Filed 8-7-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD13-97-017]

RIN 2115-4497

Safety Zone Regulations; Thunder 97
Sprint Boat Race, Columbia River,
Richland, WA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone for the
Thunder 97 Sprint Boat Race. The
event will be held Saturday, August 9,
1997, through Sunday, August 10, 1997,
from 10 a.m. (PDT) to 6 p.m. (PDT) each
day. The Coast Guard, through this
action, intends to promote the safety of
spectators and participants during the
event from the hazards associated with
power boat racing, and to keep spectator
vessels from interfering with the races.
Entry into the safety zone is prohibited
unless authorized by the Captain of the
Port.

DATES: This temporary safety zone is
effective on Saturday, August 9, 1997,
and Sunday, August 10, 1997, from 9
a.m. (PDT) to 7 p.m. (PDT) each day.

FOR FURTHER INFORMATION CONTACT:

Lt. T. G. Allan, c/o Captain of the Port,
Portland, 6767 N. Basin Ave, Portland,
Oregon 97217-3992, (503) 240-9327.

SUPPLEMENTARY INFORMATION:
Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective less than 30 days
after Federal Register publication.
Publishing a NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
necessary to ensure the safety of
structures and vessels operating in the
area of the fireworks display. Due to the
complex planning and coordination
involved, the event sponsor, the Tri-City
Watersports Association, was unable to
provide the Coast Guard with notice of
the final details until 30 days prior to
the date of the event. Therefore,
sufficient time was not available to
publish a proposed rule in advance of
the event or to provide a delayed
effective date. Following normal
rulemaking procedures in this case
would be impracticable.

Background and Purpose

The event requiring this regulation is
the Thunder '97 Sprint Boat Races to be
held on the Columbia River in Richland,
Washington. The races are scheduled to
begin on August 9, 1997, at 10 a.m.
(PDT). This event may result in a large
number of spectator vessels
congregating near the race course. To
promote the safety of both the spectators
and participants, a safety zone is being
established on all the waters of the
Columbia River, in the vicinity of the
Howard Amon Park from river mile
337.5 to river mile 338, Richland,
Washington. Entry into this safety zone
is prohibited unless authorized by the
Captain of the Port. This action is
necessary due to the safety hazards
associated with race boats traveling at
high speeds. This safety zone will be
enforced by representatives of the
Captain of the Port, Portland, Oregon.
The Captain of the Port may be assisted
by other federal, state, and local
agencies.

Regulatory Evaluation

This temporary final rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has been
exempted from review by the Office of
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Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
This expectation is based on the fact
that entry into the safety zone will only
be restricted for twelve hours each day
of the event, and that less than one mile
of the waterway will be restricted. The
entities most likely to be affected by this
action are commercial ship, and tug and
barge operators on the Columbia River.
Most of these entities are aware of the
regatta and the safety zone, and they can
schedule their transits accordingly. If
safe to do so, the representative of the
Captain of the Port assigned to enforce
this safety zone may authorize
commercial vessels to pass through the
safety zone on a case-by-case basis.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this final rule
will have a significant economic impact
on a substantial number of small
entities. ““Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “‘small business concerns” under
section 3 of the Small Business Act (15
U.S.C. 632). For the reasons outlined in
the Regulatory Evaluation above, the
Coast Guard expects the impact of this
final rule to be minimal on all entities.
Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

Collection of Information

This final rule contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this final rule
and has concluded that, under section

2.B.2.c. of Commandant Instruction
M16475.1B, it is categorically excluded
from further environmental
documentation. A Categorical Exclusion
Determination will be made available in
the rulemaking docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and recordkeeping
requirements, Security measures,
Waterways.

Final Regulation

For the reasons set out in the
preamble, the Coast Guard amends Part
165 of Title 33, Code of Federal
Regulations, as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A temporary section 165.T13014 is
added to read as follows:

§165.T13-014 Safety Zone; Columbia
River, Richland, WA.

(a) Location. The following area is a
safety zone: All the waters of the
Columbia River, in the vicinity of the
Howard Amon Park from river mile
337.5 to river mile 338, Richland,
Washington.

(b) Definitions. The designated
representative of the Captain of the Port
is any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port
Portland, to act on his behalf. The
following officers have or will be
designated by the Captain of the Port:
The Coast Guard Patrol Commander, the
senior boarding officer on each vessel
enforcing the safety zone, and the Duty
Officer at Coast Guard Group Portland,
Oregon.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this safety zone is
prohibited unless authorized by the
Captain of the Port or his designated
representatives.

(2) A succession of sharp, short
signals by whistle, siren, or horn from
vessels patrolling the area under the
direction of the Patrol Commander shall
serve as a signal to stop. Vessels or
persons signalled shall stop and comply
with the orders of the patrol vessels;
failure to do so may result in expulsion
from the area, citation for failure to
comply, or both.

(d) Effective date. These regulations
are effective from Saturday, August 9,
1997, through Sunday, August 10, 1997,

from 9 a.m. (PDT) to 7 p.m. (PDT) daily,
unless sooner terminated by the Captain
of the Port.

Dated: July 24, 1997.
G.M. Webber,

Commander, U.S. Coast Guard Captain of
the Port Acting.

[FR Doc. 97-20966 Filed 8-7-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD13-97-018]

RIN 2115-AA97

Safety Zone Regulations; Astoria
Regatta Fireworks Display, Columbia
River, Astoria OR

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone for the Astoria
Regatta Associations Inc.’s fireworks
display being held in conjunction with
the Astoria Regatta on the Columbia
River in Astoria, Oregon. The event will
be held on Saturday, August 09, 1997,
from 9:30 p.m. (PDT) to 11 p.m. (PDT).
The Coast Guard, through this action,
intends to protect persons, facilities,
and vessels from safety hazards
associated with the fireworks display.
Entry into this safety zone is prohibited
unless authorized by the Captain of the
Port.

DATES: This temporary safety zone is
effective from 9:30 p.m. (PDT) until 11
p-m. (PDT) on August 09, 1997.

FOR FURTHER INFORMATION CONTACT:

LT T. G. Allan, c/o Captain of the Port,
Portland, 6767 N. Basin Ave, Portland,
Oregon 97217-3992, (503) 240-9327.

SUPPLEMENTARY INFORMATION:
Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective less than 30 days
after Federal Register publication.
Publishing a NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
necessary to ensure the safety of
structures and vessels operating in the
area of the fireworks display. Due to the
complex planning and coordination
involved, the event sponsor, the Astoria
Regatta Association Inc., was unable to
provide the Coast Guard with notice of
the final details until 30 days prior to
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the date of the event. Therefore,
sufficient time was not available to
publish a proposed rule in advance of
the event or to provide a delayed
effective date. Following normal
rulemaking procedures in this case
would be impracticable

Background and Purpose

The event requiring this regulation is
a fireworks display sponsored by the
Astoria Regatta Association Inc. The
fireworks display is scheduled to begin
on August 09, 1997, at 10 p.m. (PDT).
This event may result in a large number
of vessels congregating near the
fireworks launching barge. To promote
the safety of both the spectators and
participants, a safety zone is being
established on the waters of the
Columbia River around the fireworks
launching barge, and entry into this
safety zone is prohibited unless
authorized by the Captain of the Port.
This action is necessary due to the
possibility of debris and unexploded
fireworks falling into the Columbia
River in the vicinity of the launching
barge. This safety zone will be enforced
by representatives of the Captain of the
Port, Portland, Oregon. The Captain of
the Port may be assisted by other federal
agencies.

Regulatory Evaluation

This temporary final rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has been
exempted from review by the Office of
Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
This expectation is based on the fact
that entry into the area covered by this
safety zone will be restricted for less
than 2 hours on the day of the event,
and that less than 1 mile of the
waterway will be restricted. The entities
most likely to be affected by this action
are commercial ship, and tug and barge
operators on the Columbia River. Most
of these entities are aware of the
fireworks display and the safety zone,
and can schedule their transits
accordingly. If safe to do so, the
representative of the Captain of the Port
assigned to enforce this safety zone may

authorize commercial vessels to pass
through the safety zone on a case-by-
case basis.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this final rule
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘“‘small business concerns’ under
section 3 of the Small Business Act (15
U.S.C. 632). For the reasons outlined in
the Regulatory Evaluation above, the
Coast Guard expects the impact of this
final rule to be minimal on all entities.
Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

Collection of Information

This final rule contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.)

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this final rule
and has concluded that, under section
2.B.2.c. of Commandant Instruction
M16475.B, it is categorically excluded
from further environmental
documentation. A Categorical Exclusion
Determination will be made available in
the rulemaking docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Final Regulation

For the reasons set out in the
preamble, the Coast Guard amends Part
165 of Title 33, Code of Federal
Regulations, as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04—1, 6.04—6, and 160.5;
49 CFR 1.46.

2. A temporary section 165.T13015 is
added to read as follows:

§165.T13-015 Safety Zone; Columbia
River, Astoria, OR.

(a) Location. The following area is a
safety zone: All waters of the Columbia
River bounded by a circle with a 1000-
foot radius centered on a fireworks
launching barge located at position
46°11'48"N latitude, 123°51'44"W
longitude, in the vicinity of Astoria,
Oregon. This safety zone represent an
area approximately 450 yards north of
the channel, between buoys 33 and 35.
[Datum: NAD 83]

(b) Definitions. The designated
representative of the Captain of The Port
is any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port
Portland, to act on his behalf. The
following officers have or will be
designated by the Captain of the Port:
The Coast Guard Patrol Commander, the
senior boarding officer on each vessel
enforcing the safety zone, and the Duty
Officer at Coast Guard Group Astoria,
Oregon.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this safety zone is
prohibited unless authorized by the
Captain of the Port or his designated
representatives.

(2) A succession of sharp, short
signals by whistle, siren, or horn from
vessels patrolling the area under the
direction of the Patrol Commander shall
serve as a signal to stop. Vessels or
persons signalled shall stop and comply
with the orders of the patrol vessels;
failure to do so may result in expulsion
from the area, citation for failure to
comply, or both.

(d) Effective dates. These regulations
become effective on August 09, 1997, at
9:30 p.m. (PDT) and terminate on
August 9, 1997, at 11 p.m. (PDT), unless
sooner terminated by the Captain of the
Port.

Dated: July 24, 1997.

G. M. Webber,

Commander, U.S. Coast Guard, Captain of
the Port Acting.

[FR Doc. 97-20967 Filed 8-7-97; 8:45 am]
BILLING CODE 4910-14-M
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DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD 05-97-063]

RIN 2115-AA97

Safety Zone: Delaware Bay, Delaware
River

AGENCY: Coast Guard, DOT.
ACTION: Temporary rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the
Delaware Bay and Delaware River
between the Delaware Breakwater and
Marcus Hook, Pennsylvania. This safety
zone is needed to protect vessels, the
port community and the environment
from potential safety and environmental
hazards associated with the loading and
transit of the T/V TARQUIN RANGER
while it is loaded with more than 2% of
its cargo carrying capacity of Liquified
Hazardous Gas.

DATES: This rule is effective from 11:59
p.m. July 31, 1997, and terminates at
11:59 p.m. August 12, 1997.

FOR FURTHER INFORMATION CONTACT: Lt.
S.A. Budka, Project Officer, U.S. Coast
Guard Captain of the Port, 1 Washington
Avenue, Philadelphia, PA 19147-4395,
Phone: (215) 271-4889.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice
of proposed rulemaking (NPRM) was
not published for this regulation and
good cause exists for making it effective
in less than 30 days after Federal
Register publication. The Coast Guard
was informed by the owner/operator of
the T/V TARQUIN RANGER on July 30,
1997 of the intended transit of the T/V
TARQUIN RANGER along the Delaware
River. Publishing a NPRM and delaying
its effective date would be contrary to
the public interest, since immediate
action is needed to respond to protect
the environment and vessel traffic
against potential hazards associated
with the transit of the T/V TARQUIN
RANGER while it is loaded with
Liquefied Hazardous Gas.

Discussion of the Regulation: This
temporary rule establishes a safety zone
in a specified area around the T/V
TARQUIN RANGER while underway in
the loaded condition and during cargo
operations. The safety zone will be in
effect during the T/V TARQUIN
RANGER'’S transit of the Delaware Bay
and Delaware River and during cargo
operations at the Sun Marcus Hook
Refinery on the Delaware River, at
Marcus Hook Pennsylvania. This
temporary rule is intended to minimize

the potential hazards associated with
the transportation of Liquefied
Hazardous Gas by a large tankship in
heavily trafficked areas of the Delaware
Bay and Delaware River as well as in the
Ports of Philadelphia. Entry into this
zone is prohibited unless authorized by
the Captain of the Port, Philadelphia,
PA. The Captain of the Port may impose
certain restrictions on vessels allowed to
enter the safety zone.

Regulatory Evaluation: This
temporary rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 CFR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
temporary rule to be so minimal that a
full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.

Collection of Information: This
temporary rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501-3520).

Federalism Assessment: This action
has been analyzed in accordance with
the principles and criteria contained in
Executive Order 12612, and it has been
determined that it does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environment: The Coast Guard
considered the environmental impact of
this temporary rule and concluded that
under section 2.B.2.e(34) of
Commandant Instruction M16475.1B (as
revised by 59 FR 38654; July 29, 1994),
this rule is categorically excluded from
further environmental documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

In consideration of the foregoing, the
Coast Guard amends 33 CFR 165 as
follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;

33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. Section 165.T05-063 is added to
read as follows:

§165.T05-063 Safety Zone: Delaware Bay
and Delaware River from the Delaware
Breakwater to Marcus Hook, PA.

(a) Location: The following area is a
safety zone:

(1) All water within an area which
extends 500 years on either side and
1000 yards ahead and astern of the
T/V TARQUIN RANGER while the
vessel is in the loaded condition and
underway in the area of the Delaware
River and Delaware Bay bounded by the
Sun Marcus Hook Refinery on the
Delaware River, at Marcus Hook,
Pennsylvania and the Delaware
Breakwater.

(2) All waters within a 200 yard
radius of the T/V TARQUIN RANGER
while it is moored at the Sun Marcus
Hook Refinery on the Delaware River, at
Marcus Hook, Pennsylvania.

(b) Effective Dates. This rule is
effective from 11:59 p.m. July 31, 1997,
and terminates at 11:59 p.m. August 12,
1997.

(c) Definitions. (1) Captain of the Port
or COTP means the Captain of the Port
of Philadelphia or any Coast Guard
commissioned, warrant or petty officer
authorized to act on his behalf.

(2) Loaded Condition means loaded
with LHG that exceeds 2% of the
vessel’s cargo carrying capacity.

(d) No vessel may enter the safety
zone unless its operator obtains
permission of the Captain of the Port or
his designated representative.

(e) As a condition of entry, the COTP
may order that:

(1) All vessels operating within the
safety zone must maintain a continuous
radio guard on channels 13 and 16
VHF-FM while underway;

(2) Overtaking may take place only
under conditions where overtaking is to
be completed well before any bends in
the channel. Before any overtaking, the
pilots, masters, and operators of both
vessels must clearly agree on all factors
including speeds, time, and location of
overtaking.

(3) Meeting situations on river bends
shall be avoided to the maximum extent
possible.

(4) The operator of any vessel in the
safety zone shall proceed as directed by
the Captain of the Port or by his
designated representative.

(f) The senior boarding officer
enforcing the safety zone may be
contacted on VHF channels 13 & 16.
The Captain of the Port of Philadelphia
and the Command Duty officer at the
Marine Safety Office, Philadelphia, may
be contacted at telephone number (215)
271-4940.
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Dated: July 31, 1997.
John E. Veentjer,

Captain, U.S. Coast Guard, Captain of the
Port, Philadelphia, PA.

[FR Doc. 97-21029 Filed 8-7-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD01-97-063]
RIN 2121-AA97

Safety Zone: Albany Bicentennial
Fireworks, Hudson River, Troy, NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Albany Bicentennial Fireworks
program. The safety zone will close all
waters of the Hudson River, shore to
shore, south of the Green Island Bridge
and north of the Congress Street Bridge,
Troy, New York. The safety zone is
necessary to protect the maritime public
from the hazards associated with
fireworks launched from a barge in the
Hudson River.

DATES: This final rule is effective from
8:45 p.m. until 10:15 p.m. on August 10,
1997.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (Junior Grade) Dave Gefell,
Waterways Oversight Branch, Coast
Guard Activities New York, (718) 354—
4195, 212 Coast Guard Drive, Staten
Island, New York 10305.

SUPPLEMENTARY INFORMATION:
Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking (NPRM) was not
published for this regulation. Good
cause exists for not publishing an NPRM
and for making this regulation effective
less than 30 days after Federal Register
publication. Due to the date that
conclusive information for this event
was received, there was insufficient
time to draft and publish an NPRM.
Following normal rulemaking
procedures would cause the event to be
delayed or cancelled and would be
contrary to the public interest since the
event is intended for public
entertainment.

Background and Purpose

OnJuly 15, 1997, the Albany
Bicentenary Commission submitted an
application to hold a fireworks program
in the Hudson River for the purpose of

celebrating the 200th birthday of the
city of Albany. The safety zone prevents
vessels from transiting this portion of
the Hudson River, and is needed to
protect mariners from the hazards
associated with fireworks launched
from a barge. This regulation establishes
a temporary safety zone in all waters of
the Hudson River, shore to shore, south
of the Green Island Bridge and north of
the Congress Street Bridge, Troy, New
York. The safety zone is in effect from
8:45 p.m. until 10:15 p.m. on August 10,
1997.

Regulatory Evaluation

This temporary rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has not
been reviewed by the Office of
Management and Budget under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10(e) of the regulatory
policies and procedures of DOT is
unnecessary. Although this regulation
would prevent traffic from transiting
this area, the effect of this regulation
would not be significant. This finding is
based on the following: the duration of
the event is limited, the limited vessel
traffic in the area, the event is at a late
hour, and extensive, advance advisories
will be made.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations less than 50,000. For
the reasons discussed in the Regulatory
Evaluation section above, the Coast
Guard expects this rule will not have a
significant economic impact on a
substantial number of small entities.

Collection of Information

This rule does not provide for a
collection of information requirement
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 12612 and
has determined that it does not have
sufficient Federalism implications to
warrant the preparation of a Federalism
Assessment.

Environment

The Coast Guard has considered the
environmental impact of this regulation
and concluded that under section
2.B.2.e. of Commandant Instruction
M16475.1B, this rule is categorically
excluded from further environmental
documentation. A ““Categorical
Exclusion Determination” is available in
the docket for inspection or copying
where indicated under FOR FURTHER
INFORMATION CONTACT.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04—6, and 160.5;
49 CFR 1.46.

2. A temporary section 165.T01-063,
is added to read as follows:

§165.T01-063 Safety Zone; Albany
Bicentennial Fireworks Display, Hudson
River, New York.

(a) Location. All waters of the Hudson
River, shore to shore, south of the Green
Island Bridge and north of the Congress
Street Bridge, Troy, New York.

(b) Effective period. This safety zone
is in effect on August 10, 1997, from
8:45 p.m. until 10:15 p.m.

(c) Regulations.

(1) The general regulations contained
in 33 CFR 165.23 apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
U.S. Coast Guard patrol personnel
include commissioned, warrant, and
petty officers of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio, flashing light, or
other means, the operator of a vessel
shall proceed as directed.
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Dated: August 1, 1997.
Richard C. Vlaun,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 97-21030 Filed 8-7-97; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300517; FRL-5731-7]

RIN 2070-AB78

Herbicide Safener HOE-107892;

Pesticide Tolerances for Emergency
Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for the inert
ingredient, herbicide safener HOE—
107892 (mefenpyr-diethyl) and its 2,4-
dichlorophenyl-pyrazoline metabolites
HOE-094270 and HOE-113225 in or on
wheat grain and wheat straw. This
action is in response to EPA’s granting
of an emergency exemption under
section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act
authorizing use of the herbicide safener
on wheat grain and wheat straw in
North Dakota and Montana. This
regulation establishes a maximum
permissible level for residues of the
Herbicide safener HOE-107892 in this
food commodity pursuant to section
408(1)(6) of the Federal Food, Drug, and
Cosmetic Act, as amended by the Food
Quiality Protection Act of 1996. The
tolerances will expire and are revoked
on August 1, 1998.

DATES: This regulation is effective
August 8, 1997. Objections and requests
for hearings must be received by EPA on
or before October 7, 1997.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300517],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300517], must also be submitted to:
Public Information and Records

Integrity Branch, Information Resources
and Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1 file format
or ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300517]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Pat Cimino, Registration Division
7505C, Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA,
(703) 308-9357, e-mail:
cimino.pat@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (1)(6), is establishing
tolerances for the inert ingredient
herbicide safener HOE-107892
(mefenpyr-diethyl) and its 2,4-
dichlorophenyl-pyrazoline metabolites
HOE-094270 and HOE-113225 in or on
wheat grain and wheat straw at 0.01 and
0.05 ppm respectively. These tolerances
will expire and are revoked on August
1, 1998. EPA will publish a document
in the Federal Register to remove the
revoked tolerances from the Code of
Federal Regulations.

I. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq . The FQPA
amendments went into effect
immediately. Among other things,

FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 FR 58135, November 13,
1996)(FRL-5572-9).

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(b)(2)(A)(ii) defines
“safe’” to mean that “‘there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “‘emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
not intend for its actions on such
tolerance to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.
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1. Emergency Exemption for Herbicide
Safener HOE-107892 (mefenpyr-
diethyl) on Wheat Grain and Wheat
Straw and FFDCA Tolerances

The North Dakota and Montana State
Departments of Agriculture requested
the use of PUMA 1EC Herbicide for
control of green and yellow foxtail
(pigeon grass) in durum wheat in North
Dakota and Montana. The active
ingredient in PUMA 1EC is fenoxaprop-
ethyl which has tolerances established
for uses on wheat. However,
fenoxaprop-ethyl is phytotoxic to
durum wheat without the addition of an
inert ingredient safener. The herbicide
safener HOE-107892 allows the active
ingredient, fenoxaprop-ethyl, to control
yellow and green foxtail without
harming the durum wheat. Although
HOE-107892 (mefenpyr-diethyl) is an
inert ingredient, tolerances for residues
from its use on foods/feeds are required
by the FFDCA. EPA has authorized
under FIFRA section 18 the use of the
Herbicide safener HOE-107892 on
wheat grain and wheat straw for control
of green and yellow foxtail (pigeon
grass) in North Dakota and Montana.
After having reviewed the submissions,
EPA concurs that emergency conditions
exist for these States.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
the Herbicide safener HOE-107892 in or
on wheat grain and wheat straw. In
doing so, EPA considered the new safety
standard in FFDCA section 408(b)(2),
and EPA decided that the necessary
tolerance under FFDCA section 408(1)(6)
would be consistent with the new safety
standard and with FIFRA section 18.
Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
this tolerance without notice and
opportunity for public comment under
section 408(e), as provided in section
408(1)(6). Although this tolerance will
expire and is revoked on August 1,
1998, under FFDCA section 408(1)(5),
residues of the pesticide not in excess
of the amounts specified in the
tolerance remaining in or on wheat
grain and wheat straw after that date
will not be unlawful, provided the
pesticide is applied in a manner that
was lawful under FIFRA. EPA will take
action to revoke this tolerance earlier if
any experience with, scientific data on,
or other relevant information on this
pesticide indicate that the residues are
not safe.

Because this tolerance is being
approved under emergency conditions

EPA has not made any decisions about
whether Herbicide safener HOE-107892
meets EPA’s registration requirements
for use on wheat grain and wheat straw
or whether permanent tolerances for
this use would be appropriate. Under
these circumstances, EPA does not
believe that these tolerances serve as a
basis for registration of Herbicide
safener HOE-107892 by a State for
special local needs under FIFRA section
24(c). Nor do these tolerances serve as
the basis for any States other than North
Dakota and Montana to use this
pesticide on this crop under section 18
of FIFRA without following all
provisions of section 18 as identified in
40 CFR part 166. For additional
information regarding the emergency
exemption for Herbicide safener HOE—
107892, contact the Agency’s
Registration Division at the address
provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the “no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a ‘““safety factor’’) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as

infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100% or
less of the RfD) is generally considered
acceptable by EPA. EPA generally uses
the RfD to evaluate the chronic risks
posed by pesticide exposure. For shorter
term risks, EPA calculates a margin of
exposure (MOE) by dividing the
estimated human exposure into the
NOEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
100-fold MOE is based on the same
rationale as the 100-fold uncertainty
factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“‘acute”, “‘short-term”, “intermediate
term”, and ““‘chronic’ risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High-end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
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risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all 3 sources
are not typically added because of the
very low probability of this occurring in
most cases, and because the other
conservative assumptions built into the
assessment assure adequate protection
of public health. However, for cases in
which high-end exposure can
reasonably be expected from multiple
sources (e.g. frequent and widespread
homeowner use in a specific
geographical area), multiple high-end
risks will be aggregated and presented
as part of the comprehensive risk
assessment/characterization. Since the
toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a

pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children.The TMRC is a ““worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup
children 1-6 years old was not
regionally based.

V. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of the Herbicide safener HOE—
107892 and to make a determination on
aggregate exposure, consistent with
section 408(b)(2), for a time-limited
tolerance for HOE-107892 and its 2,4-
dichlorophenyl-pyrazoline metabolites
HOE-094270 and HOE-113225 on
wheat grain and wheat straw at 0.01 and
0.05 ppm respectively. EPA’s

assessment of the dietary exposures and
risks associated with establishing the
tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by Herbicide safener
HOE-107892 are discussed below.

1. Acute toxicity. The Agency
recommended using the NOEL of 100
milligrams per kilogram per day (mg/kg/
day) based on abortions and fetal
intrauterine deaths without
morphological developmental effects, at
the lowest effect level (LEL) of 250 mg/
kg/day from the rabbit developmental
study. This NOEL is used to evaluate
the Margin of Exposure (MOE) from the
acute dietary risk to pregnant women
13+ years or older.

2. Short - and intermediate - term
toxicity. No short- or intermediate-term
non-dietary, non-occupational exposure
scenario exists for HOE-107892 because
no uses currently exist for the safener
and only agricultural uses are requested
for these section 18s.

3. Chronic toxicity. For purposes of
this section 18 request use only, EPA
has established the RfD for Herbicide
safener HOE-107892 at 0.01 mg/kg/day.
The temporary RfD is based on the
chronic toxicity/carcinogenicity study
in mice with a NOEL of 3.0 mg/kg/day
(20 ppm) and an uncertainty factor of
300 (due to the absence of full
evaluation of the toxicology data base).
At the LEL of 1.5 mg/kg/day (100 ppm),
dose-related hepatocellular hypertrophy
was present in male mice.

4. Carcinogenicity. The mouse and rat
cancer studies with the safener have not
been reviewed and classified by the
Agency. Perusal of the cancer studies by
the Agency indicates no identifiable
cancer concern in the mouse study.
However, a possible concern regarding
the increased incidence of thyroid
follicular cell adenomas and carcinomas
combined at the highest dose tested of
5,000 ppm in the rat carcinogenicity
study was identified. This study
requires an in-depth review by the
Agency. Until that time, it is not known
if a cancer risk assessment is required or
what method of quantification would be
appropriate. Therefore, for purposes of
these Section 18s, a cancer risk
assessment will not be conducted.
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B. Exposures and Risks

1. From food and feed uses. No
permanent tolerances have been
established for the inert ingredient
herbicide safener HOE-107892. There
are no indoor or outdoor residential
uses registered for the safener. Risk
assessments were conducted by EPA to
assess dietary exposures and risks from
Herbicide safener HOE-107892 as
follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a one day or single exposure. The acute
dietary exposure endpoints of concern
for the herbicide safener HOE-107892
are abortions and fetal intrauterine
deaths without morphological
developmental effects, which were
observed in the rabbit developmental
study. The population subgroup of
concern is pregnant females 13+ years
old. Acute dietary exposure (food only)
was calculated using the high end
exposure value and TMRC (worst case)
assumptions. Therefore, this risk
assessment is considered conservative.
Despite the potential for acute exposure
to the herbicide safener HOE-107892 in
drinking water, EPA does not expect the
aggregate acute exposure to exceed the
Agency’s level of concern.

ii. Chronic exposure and risk. In
conducting exposure assessments for
these section 18 requests, EPA used
tolerance level residues and assumed
that 100% of the crop would be treated
with the pesticide (TMRC worst-case
analysis assumptions) as described
above.

2. From drinking water. The Agency’s
Environmental Fate data base indicates
that HOE-107892 is persistent in the
environment and has little potential for
soil mobility or leaching.

Because the Agency lacks sufficient
water-related exposure data to complete
a comprehensive drinking water risk
assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water-related
exposure to the aggregate risk posed by
a pesticide. In developing the bounding
figure, EPA estimated residue levels in
water for a number of specific pesticides
using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfD’s or acute
dietary NOEL'’s) and assumptions about
body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed

by consumption of contaminated water.
While EPA has not yet pinpointed the
appropriate bounding figure for
exposure from contaminated water, the
ranges the Agency is continuing to
examine are all below the level that
would cause Herbicide safener HOE—
107892 to exceed the RfD if the
tolerance being considered in this
document were granted. The Agency
has therefore concluded that the
potential exposures associated with
Herbicide safener HOE-107892 in
water, even at the higher levels the
Agency is considering as a conservative
upper bound, would not prevent the
Agency from determining that there is a
reasonable certainty of no harm if the
tolerance is granted.

3. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”
The Agency believes that “available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk

assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
Herbicide safener HOE-107892 has a
common mechanism of toxicity with
other substances or how to include this
pesticide in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, Herbicide
safener HOE-107892 does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that Herbicide safener
HOE-107892 has a common mechanism
of toxicity with other substances.

C. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. As discussed above, the
acute dietary exposure endpoint of
concern for HOE-107892 is abortions
and fetal intrauterine deaths which were
observed in the rabbit developmental
toxicology study. For the U.S.
populations subgroup of concern,
females of childbearing age (13+ years
old) , an MOE value of 10,000 was
calculated using the high end human
exposure value of 0.00006 mg/kg/day.
The Agency generally considers MOEs
over 100 acceptable. This acute dietary
(food only) risk assessment used
tolerance level residues and assumed
100% crop-treated (TMRC worst-case
analysis, described above). Despite the
potential for risk from acute exposure to
HOE-107892 in drinking water, the
Agency does not expect acute aggregate
exposure to exceed its level of concern.
EPA concludes that there is reasonable
certainty that no harm will result from
acute aggregate exposure to HOE—
107892.

2. Chronic risk. Using the
conservative TMRC exposure
assumptions described above, EPA has
concluded that aggregate exposure to
Herbicide safener HOE-107892 from
food will utilize less than 0.01% of the
RfD for the U.S. population and all
population subgroups, including infants
and children. EPA generally has no
concern for exposures below 100% of
the RfD because the RfD represents the
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level at or below which daily aggregate
dietary exposure over a lifetime will not
pose appreciable risks to human health.
Despite the potential for exposure to
Herbicide safener HOE-107892 in
drinking water and from non-dietary,
non-occupational exposure, EPA does
not expect the aggregate exposure to
exceed 100% of the RfD. EPA concludes
that there is a reasonable certainty that
no harm will result from aggregate
exposure to Herbicide safener HOE—
107892 residues.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure.

Because no short- or intermediate-
term non-dietary, non-occupational
exposure scenario exists for HOE—
107892, a short- or intermediate-term
aggregate risk assessment is not
required.

D. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children—a. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
Herbicide safener HOE-107892, EPA
considered data from developmental
toxicity studies in the rat and rabbit and
a two-generation reproduction study in
the rat. The developmental toxicity
studies are designed to evaluate adverse
effects on the developing organism
resulting from pesticide exposure
during prenatal development to one or
both parents. Reproduction studies
provide information relating to effects
from exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for
combined inter- and intra-species
variability) and not the additional
tenfold MOE/uncertainty factor when
EPA has a complete data base under
existing guidelines and when the

severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

b. Developmental toxicity studies. In
the rat developmental toxicity study, the
maternal (systemic) NOEL was 1,000
mg/kg/day (highest dose tested). The
developmental (pup) NOEL was 1,000
mg/kg/day (highest dose tested).

In the rabbit developmental toxicity
study, the maternal (systemic) NOEL of
100 mg/kg/day, was based on decreased
body weight gain and food
consumption, and abortions in the does
at the LOEL of 250 mg/kg/day. The
developmental (pup) NOEL was 100
mg/kg/day, based on intrauterine deaths
of fetuses without morphological
developmental effects at 250 mg/kg/day.

c. Reproductive toxicity study. In the
rat reproduction study, the parental
(systemic) NOEL was 75 mg/kg/day,
based on decreased food consumption,
body weight, increased spleen weights
and increased splenic hematopoiesis at
the LOEL of 396 mg/kg/day. The
reproductive/developmental (pup)
NOEL was 75 mg/kg/day, based on
decreased body weight at the LEL of 396
mg/kg/day.

d. Pre- and post-natal sensitivity. The
rabbit developmental study indicates a
concern for pre-natal sensitivity for
infants and children and an acute
dietary risk assessment was required
(discussed below, under acute risk) for
pregnant females 13+ years of age. The
results of the rat developmental study
do not indicate any concerns for pre-
natal sensitivity for infants and
children. Both the maternal and
developmental NOELs were 1,000 mg/
kg/day (highest dose tested).

The results of the rat reproduction
study did not demonstrate any concerns
for post-natal sensitivity for infants and
children. The parental and pup NOELs
were both 75 mg/kg/day and at the
LOELs of 396 mg/kg/day, the decrease
in body weight in the pups was also
seen in the parental animals.

e. Conclusion. Based on current
toxicological data requirements, the data
base for developmental and
reproductive studies for HOE-107892 is
complete. The Agency concluded that
the developmental and reproductive
findings in rats did not demonstrate any
pre-natal or post-natal acute risk
concerns for infants and children. The
Agency concluded that the observed
developmental effects in the rabbit
study present a pre-natal acute risk
concern for infants and children and
that an acute risk assessment was
required to evaluate a margin of

exposure . The acute risk assessment is
described in detail below.

2. Acute risk. The Agency concluded
that the observed developmental effects
in the rabbit study, abortions and fetal
intrauterine death, present a pre-natal
acute risk concern for infants and
children. An acute dietary risk
assessment evaluating margin of
exposure (MOE) for women of
childbearing age (13+ years old) is
required when the Agency determines
that there is a pre- or post- natal acute
risk effect of concern. The acute dietary
MOE for women of childbearing age is
10,000 based on the rabbit
developmental NOEL of 100 mg/kg/day
and the high end human exposure value
of 0.00006 mg/kg/day. This MOE is
much higher than the minimal
acceptable MOE of 100 for acute
exposure to food. Despite the potential
for acute exposure to HOE-107892 in
drinking water, the Agency does not
expect acute aggregate exposure to
exceed it level of concern. EPA
concludes that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to HOE-107892.

3. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that aggregate exposure to Herbicide
safener HOE-107892 from food will
utilize less than 0.01% of the RfD for
infants and children. EPA generally has
no concern for exposures below 100%
of the RfD because the RfD represents
the level at or below which daily
aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to Herbicide safener HOE—
107892 in drinking water and from non-
dietary, non-occupational exposure,
EPA does not expect the aggregate
exposure to exceed 100% of the RfD.
EPA concludes that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to Herbicide safener HOE—
107892 residues.

4. Short- or intermediate-term risk.
Because no short- or intermediate-term
non-dietary, non-occupational exposure
scenario exists for HOE-107892, a short-
or intermediate-term aggregate risk
assessment is not required.

V. Other Considerations

A. Metabolism In Plants and Animals

For purposes of the Section 18 use
only, the nature of the residue for HOE—
107892 in wheat is adequately
understood. HOE—094270 was the major
residue identified in grain, and HOE—
094270 and HOE-113225 were the
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major residues identified in straw. The
residues of concern are HOE-107892
and its metabolites HOE-094270 and
HOE-113225.

Because of the lack of quantifiable
residues in wheat grain and straw, even
at exaggerated treatment rates (up to
6.4x), and considering that this use is
only for durum wheat, for purposes of
this section 18 use only, the Agency will
assume that there will be no
quantifiable residues of the safener
HOE-107892 or its metabolites in milk,
meat, poultry or eggs resulting from this
use.

The maximum theoretical
concentration factors for wheat bran and
shorts are 7.7 and 8.4x respectively.
Because residues in wheat grain treated
at the 6.4x rate were nondetectable (less
than 0.01 ppm), for purposes of this
section 18 use only, the Agency will
assume that residues in processed wheat
commodities will also be nondetectable
(less than 0.01 ppm).

B. Analytical Enforcement Methodology

For purposes of this Section 18 use
only, adequate enforcement
methodology is available to quantify
HOE-107892 and major metabolites in
wheat grain and straw.

C. Magnitude of Residues

Combined residues of HOE-107892
HOE-094270 and HOE-113225 are not
expected to exceed 0.01 ppm in wheat
grain and 0.05 ppm in wheat straw as
a result of this Section 18 use.
Secondary residues of HOE-107892 are
not expected in animal commodities
associated with this Section 18 use.

D. International Residue Limits

Italy has established a maximum
residue limit (MRL) of 0.05 ppm in or
on wheat grain for residues of HOE—
109782.

V1. Conclusion

Therefore, tolerances are established
for HOE-107892 (mefenpyr-diethyl) and
its 2,4-dichlorophenyl-pyrazoline
metabolites HOE-094270 and HOE—
113225 in wheat grain and wheat straw
at 0.01 and 0.05 ppm respectively.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to *‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing

requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by October 7, 1997,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
Confidential Business Information (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Docket

EPA has established a record for this
rulemaking under docket control
number [OPP-300517] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for

inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7506C), Office of Pesticide
Programs, Environmental Protection
Agency, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
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In addition, since these tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408 (d), such as the tolerance in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency has previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance actions published on May 4,
1981 (46 FR 24950), and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

X. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory

Enforcement Fairness Act of 1996, the
Agency has submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 24, 1997.
James Jones,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority : 21 U.S.C. 346a and 371.

2. Section 180.509 is added to read as
follows :

§180.509 HOE-107892 (mefenpyr-diethyl);
tolerance for residues.

(a) General. [Reserved]

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for residues of the herbicide safener
HOE-107892 (mefenpyr-diethyl) and its
2,4-dichlorophenyl-pyrazoline
metabolites HOE-094270 and HOE—
113225 in connection with use of the
herbicide safener under Section 18
emergency exemptions granted by the
EPA. The tolerances will expire and are
revoked on the dates specified in the
following table:

Commodity

Parts per million

Expiration/revocation date

Wheat grain

WhEAL STAW ...eeeevveeeeiiieeciieesreee e e e see e

0.01
0.05

August 1, 1998
August 1, 1998

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 97—20844 Filed 8-7-97; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300522 FRL-5732-9]
RIN 2070-AB78

Myclobutanil; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for combined
residues of myclobutanil in or on
tomatoes . This action is in response to
EPA'’s granting of an emergency
exemption under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act authorizing use of the
pesticide on tomatoes. This regulation
establishes a maximum permissible
level for residues of myclobutanil in this
food commodity pursuant to section

408(1)(6) of the Federal Food, Drug, and
Cosmetic Act, as amended by the Food
Quality Protection Act of 1996. The
tolerance will expire and is revoked on
July 28, 1998.

DATES: This regulation is effective
August 8, 1997. Objections and requests
for hearings must be received by EPA on
or before October 7, 1997.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300522],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be