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Rules and Regulations

Federal Register

Vol. 63, No. 189
Wednesday, September 30, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 56 and 70

[Docket No. PY-98-002]

Egg, Poultry, and Rabbit Grading
Increase in Fees and Charges

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) is increasing the fees and
charges for Federal voluntary egg,
poultry, and rabbit grading. These fees
and charges are increased to cover the
increase in salaries of Federal
employees, salary increases of State
employees cooperatively utilized in
administering the programs, and other
increased Agency costs.

EFFECTIVE DATE: October 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Douglas C. Bailey, Chief,
Standardization Branch, (202) 720-
3506.

SUPPLEMENTARY INFORMATION: The
Department of Agriculture (Department)
is issuing this rule in conformance with
Executive Order 12866. This rule has
been determined to be not significant for
purposes of Executive Order 12866, and
therefore, has not been reviewed by the
Office of Management and Budget
(OMB).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This action is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),

the AMS has considered the economic
impact of this action on small entities.

There are about 400 users of Poultry
Programs’ grading services. Many of
these users are small entities under the
criteria established by the Small
Business Administration (13 CFR
121.601). This rule raises the fees
charged to all businesses for voluntary
grading services for eggs, poultry, and
rabbits. The AMS estimates that overall
this rule will yield an additional $1.5
million during FY 1999. The hourly
resident rate for grading services will
increase by approximately 4.1 percent
while the hourly nonresident rate for
grading service will increase by
approximately 15 percent. The costs to
entities will be proportional to their use
of service, so that costs are shared
equitably by all users. Furthermore,
entities are under no obligation to use
grading services as authorized under the
Agricultural Marketing Act of 1946.

The AMS regularly reviews its user
fee financed programs to determine if
the fees are adequate. The existing fee
schedule will not generate sufficient
revenues to cover program costs while
maintaining an adequate reserve balance
(four months of costs) as called for by
Agency policy (AMS Directive 408.1).
The Agency has engaged in streamlining
efforts to reduce costs including staff
and space reductions or closing of field
offices. However, overall, costs are
increasing despite these efforts.

Without a fee increase, revenue
projections for FY 1999 would be $19.8
million, with costs projected at $22.3
million. The shortfall, if allowed to
continue, would translate into an
approximate 3.8 month operating
reserve at the end of FY 1999 or $7.1
million, which is less than Agency
policy requires. With the fee increase,
FY 1999 revenue is projected to be $21.3
million and costs are projected at $22.3
million. Trust fund balances would be
$8.5 million or 4.3 months.

The AMS has certified that this action
will not have a significant impact on a
substantial number of small entities, as
defined in the RFA (5 U.S.C. 601).

The information collection
requirements that appear in the sections
to be amended by this rule have been
previously approved by OMB and
assigned OMB Control Numbers under
the Paperwork Reduction Act (44 U.S.C.
Chapter 35) as follows: §56.52(a)(4)—

No. 0581-0128; and § 70.77(a)(4)—No.
0581-0127.

Background

The Agricultural Marketing Act
(AMA\) of 1946 authorizes official
grading and certification on a user-fee
basis of eggs, poultry, and rabbits. The
AMA provides that reasonable fees be
collected from users of the program
services to cover, as nearly as
practicable, the costs of services
rendered. AMS regularly reviews these
programs to determine if fees are
adequate and if costs are reasonable.
This rule will amend the schedule for
fees and charges for grading services
rendered to the egg, poultry, and rabbit
industries to reflect the costs currently
associated with the program.

Several streamlining actions to be
completed in FY 1998 will result in cost
savings. They include staff and space
reductions or closing of field offices.
However, overall, costs are increasing
despite these efforts.

Employee salaries and benefits
account for approximately 82 percent of
the total operating budget. A general
and locality salary increase for Federal
employees, ranging from 2.57 to 6.52
percent, depending on locality, became
effective in January 1998 and has
materially affected program costs.
Another general and locality salary
increase estimated at 3.0 percent is
expected in January 1999. Also, from
October 1997 through September 1999,
salaries and fringe benefits of federally
licensed State employees will have
increased by about 6 percent. As a
result, the hourly resident rate for
grading services will increase by
approximately 4.1 percent. The hourly
resident rate covers graders’ salaries,
fringe benefits, and related costs.

Another factor affecting the current
fee structure is the increased demand
for grading services on a fee basis.
Resident grading service is provided by
a grader with a regular tour of duty in
a plant, while fee grading service is
provided by a grader on an intermittent,
as-needed basis. Historically, the
majority of shell egg and poultry grading
has been done on a resident basis
according to the official U.S. quality
grade standards. In recent years,
however, there has been an increase in
the volume of shell eggs and poultry
being traded according to product-
specific purchase requirements where
USDA certification is required, and this
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work is done predominantly on a fee
basis. Fee services for many plants
require more supervisory time and
travel to staff, train, and supervise
graders. As a result, a greater proportion
of overhead costs for supervision and
support staff must be charged to fee
services. Rates to cover these costs were
only minimally raised in years prior to
the last fee increase effective May 1,
1997. Current analysis shows that these
rates need to be increased an additional
15 percent to totally support their fair
share of the program’s overhead costs.
Additionally, rates for appeal grading
and review of a grader’s decision are

only occasionally used, currently
accounting for less than $5,000 revenue
annually. A separate rate for this service
would be discontinued and these
services would be charged using fee
service rates for the time required to
perform such service. This amendment
would simplify the rate structure and
any change in revenue would be
negligible.

A recent review of the current fee
schedule, effective May 1, 1997,
revealed that anticipated revenue will
not adequately cover increasing program
costs. Without a fee increase, projected
FY 1999 revenues for grading services

are $19.8 million, with costs projected
at $22.3 million, and trust fund balances
would be $7.1 million, below
appropriate levels. With a fee increase,
projected FY 1999 revenues would be
$21.3 million and costs are projected at
$22.3 million. Trust fund balances
would be $8.5 million or 4.3 months of
operating costs.

The following table compares current
fees and charges with proposed fees and
charges for egg, poultry, and rabbit
grading as found in 7 CFR Parts 56 and
70:

Service Current Proposed
Resident Service:
INAUGUIALION OF SEIVICE ...ttt ettt sttt et b ettt nbeesene e 310 310
Hourly charges
REGUIAN NOUIS ...ttt ettt et et e et s e e b e e sine e 26.56 27.64
Administrative charges—Poultry grading
Per pound of poultry .00033 .00034
Minimum per month 225 225
Maximum per month 2,250 2,500
Administrative charges—Shell egg grading
Per 30-dozen case Of SNEIl €00S ....cciiiiiiii e .038 .040
Minimum per month 225 225
Maximum per month 2,250 2,500
Administrative charges—Rabbit grading
Based on 25% of grader’s salary, Minimum per Mmonth ...........ccccccieiiiiiiiiiiiiiiescee e 225 250
Nonresident Service: *
Hourly charges
REGUIAT NOUTS ...ttt b et e bt et e b e e e bt e sae e et e e enbeenbeesaneens 26.56 27.64
Administrative charges
Based on 25% of grader’s salary, Minimum per MOnth ..........ccccooiiiieiiiiiiieee e 225 250
Fee and Appeal Service:
Hourly charges
REGUIAN NOUIS ...ttt et et ettt s e e b e e sine e 38.96 44.80
Weekend and holiday NOUIS ..........oouiiiiiiii et ettt ettt esine e 43.24 51.60

1For poultry and shell egg grading.

Comments

Based on an analysis of costs to
provide these services, a proposed rule
to increase the fees for these services
was published in the Federal Register
(63 FR 31362) on June 9, 1998.
Comments on the proposed rule were
solicited from interested parties until
August 10, 1998.

During the 60-day comment period,
the Agency received two comments, one
from a State commissioner of agriculture
and one from a poultry processor. Both
were in opposition to the proposal,
expressing a general concern about the
cost of the grading program in light of
financial difficulties faced by the
industry.

The State commissioner of agriculture
went on to suggest that the Agency give
each State more supervisory grading
authority and decrease the number of
federal supervisors. The commissioner
also suggested that the Agency promote
greater consumer demand for graded

product as an incentive for industry’s
continued use of grading services.

A cornerstone of the grading program
is the uniform interpretation and
application of the official USDA grade
standards and grades nationwide. This
uniformity enables buyers and sellers to
trade graded products sight-unseen in
domestic and international marketing
channels with confidence. The current
supervisory network starts at
headquarters and reaches through
regional and Federal-State offices to the
individual graders. State supervisors are
used in conjunction with, but not in lieu
of Federal supervisors. The Federal
supervisory chain ensures that the
training of both Federal and State
graders and their application of grade
standards and grades is impartial and
consistent nationwide. Delegating
Federal supervisory functions to State
employees would weaken existing
supervisory accountability and program
uniformity, which over time would

likely erode user confidence in the
programs.

The issue of explaining the value of
grading to consumers has been raised
over the years by the Agency and by
members of the food industry. In 1996,
the Agency conducted focus groups to
better understand the issue. Using the
focus group findings, the Agency
developed new educational materials
and strategies targeted at consumers and
volume buyers. Although these efforts
are expected to provide long-term
benefits to users of the grading
programs, they do not provide an
alternative to a fee increase.

Although the Agency seeks to
minimize or negate any fee increases for
the poultry, rabbit, and egg grading
programs, it must also operate these
programs on a sound financial basis.
Accordingly, the Agency is
implementing the proposed increases to
ensure the financial stability of these
grading programs.
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During the review of the comments
and proposal, one error was discovered.
In the proposed rule, § 70.72 refers to a
fee for laboratory analysis that is no
longer performed by this program.
References to this service were deleted
from §70.72 in April 1997, but were
inadvertently reinserted into the
proposed rule. Therefore, the text of the
final rule has been corrected by
removing the phrase *‘laboratory
analysis,” each time it appears in the
heading and regulatory text of § 70.72 of
the proposed rule.

Pursuant to 5 U.S.C. 553, it is found
and determined that good cause exists
for not postponing the effective date of
the action until 30 days after
publication in the Federal Register,
because the proposed fees need to be
implemented on an expedited basis in
order to avoid financial losses in the
grading program this fiscal year. Also,
the effective date of the fee increase will
be set to coincide with the next billing
cycle.

List of Subjects
7 CFR Part 56

Eggs and egg products, Food grades
and standards, Food labeling, Reporting
and recordkeeping requirements.

7 CFR Part 70

Food grades and standards, Food
labeling, Poultry and poultry products,
Rabbits and rabbit products, Reporting
and recordkeeping requirements.

For reasons set forth in the preamble,
Title 7, Code of Federal Regulations,
parts 56 and 70 are amended as follows:

PART 56—GRADING OF SHELL EGGS

1. The authority citation for part 56
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

2. Section 56.46 is revised to read as
follows:

§56.46 On afee basis.

(a) Unless otherwise provided in this
part, the fees to be charged and
collected for any service performed, in
accordance with this part, on a fee basis
shall be based on the applicable rates
specified in this section.

(b) Fees for grading services will be
based on the time required to perform
the services. The hourly charge shall be
$44.80 and shall include the time
actually required to perform the grading,
waiting time, travel time, and any
clerical costs involved in issuing a
certificate.

(c) Grading services rendered on
Saturdays, Sundays, or legal holidays
shall be charged for at the rate of $51.60

per hour. Information on legal holidays
is available from the Supervisor.

3. Section 56.47 is revised to read as
follows:

§56.47 Fees for appeal grading or review
of a grader’s decision.

The cost of an appeal grading or
review of a grader’s decision shall be
borne by the appellant on a fee basis at
rates set forth in §56.46, plus any travel
and additional expenses. If the appeal
grading or review of a grader’s decision
discloses that a material error was made
in the original determination, no fee or
expenses will be charged.

4. 1n 856.52, paragraph (a)(4) is
revised to read as follows:

§56.52 Continuous grading performed on
resident basis.
* * * * *

(a) * X *

(4) An administrative service charge
based upon the aggregate number of 30-
dozen cases of all shell eggs handled in
the plant per billing period multiplied
by $0.040, except that the minimum
charge per billing period shall be $225
and the maximum charge shall be
$2,500. The minimum charge also
applies where an approved application
is in effect and no product is handled.
* * * * *

5. In §56.54, paragraph (a)(2) is
revised to read as follows:

§56.54 Charges for continuous grading
performed on a nonresident basis.
* * * * *

(a) * X *

(2) An administrative service charge
equal to 25 percent of the grader’s total
salary costs. A minimum charge of $250
will be made each billing period. The
minimum charge also applies where an
approved application is in effect and no
product is handled.

* * * * *

PART 70—VOLUNTARY GRADING OF
POULTRY PRODUCTS AND RABBIT
PRODUCTS

6. The authority citation for part 70
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

7. Section 70.71 is revised to read as
follows:

§70.71 On afee basis.

(a) Unless otherwise provided in this
part, the fees to be charged and
collected for any service performed, in
accordance with this part, on a fee basis
shall be based on the applicable rates
specified in this section.

(b) Fees for grading services will be
based on the time required to perform

such services for class, quality, quantity
(weight test), or condition, whether
ready-to-cook poultry, ready-to-cook
rabbits, or specified poultry food
products are involved. The hourly
charge shall be $44.80 and shall include
the time actually required to perform
the work, waiting time, travel time, and
any clerical costs involved in issuing a
certificate.

(c) Grading services rendered on
Saturdays, Sundays, or legal holidays
shall be charged for at the rate of $51.60
per hour. Information on legal holidays
is available from the Supervisor.

8. Section 70.72 is revised to read as
follows:

§70.72 Fees for appeal grading, or
examination or review of a grader’s
decision.

The costs of an appeal grading, or
examination or review of a grader’s
decision, will be borne by the appellant
on a fee basis at rates set forth in
§70.71, plus any travel and additional
expenses. If the appeal grading, or
examination or review of a grader’s
decision discloses that a material error
was made in the original determination,
no fee or expenses will be charged.

9. In §70.76, paragraph (a)(2) is
revised to read as follows:

§70.76 Charges for continuous poultry
grading performed on a nonresident basis.
* * * * *

(a) * * *

(2) An administrative service charge
equal to 25 percent of the grader’s total
salary costs. A minimum charge of $250
will be made each billing period. The
minimum charge also applies where an
approved application is in effect and no
product is handled.

* * * * *

10. In §70.77, paragraphs (a)(4) and

(a)(b) are revised to read as follows:

§70.77 Charges for continuous poultry or
rabbit grading performed on a resident
basis.
* * * * *

a * X *

(4) For poultry grading: An
administrative service charge based
upon the aggregate weight of the total
volume of all live and ready-to-cook
poultry handled in the plant per billing
period computed in accordance with the
following: Total pounds per billing
period multiplied by $0.00034, except
that the minimum charge per billing
period shall be $225 and the maximum
charge shall be $2,500. The minimum
charge also applies where an approved
application is in effect and no product
is handled.

(5) For rabbit grading: An
administrative service charge equal to
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25 percent of the grader’s total salary
costs. A minimum charge of $250 will
be made each billing period. The
minimum charge also applies where an
approved application is in effect and no
product is handled.
* * * * *

Dated: September 25, 1998.
Thomas O’Brien,
Acting Administrator, Agricultural Marketing
Service.
[FR Doc. 98-26222 Filed 9-29-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 457
RIN 0563-AA85

Peanut Crop Insurance Regulations;
and Common Crop Insurance
Regulations, Peanut Crop Insurance
Provisions; Correction

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule; correction.

SUMMARY: The document contains a
correction to the final regulation which
was published Tuesday, June 9, 1998
(63 FR 31331-31337). The regulation
pertains to the insurance of peanuts.
EFFECTIVE DATE: September 30, 1998.
FOR FURTHER INFORMATION CONTACT: Gary
Johnson, Insurance Management
Specialist, Research and Development,
Product Development Division, Federal
Crop Insurance Corporation, United
States Department of Agriculture, 9435
Holmes Road, Kansas City, MO 64131,
telephone (816) 926-7730.
SUPPLEMENTARY INFORMATION:

Background

The final regulation that is the subject
of this correction was intended to
provide policy changes to better meet
the needs of the insured and include the
peanut crop insurance regulations with
the Common Crop Insurance Policy for
ease of use and consistency of terms.

Need For Correction

As published, the final regulation
contained errors which may prove to be
misleading and need to be clarified.
Segregation | peanuts should not have
been included in the definition of
‘“‘average price per pound” in section 1
of the peanut crop insurance provisions.
Removal of Segregation | peanuts from
this definition will keep quality
adjustment for peanuts under section
14(f) consistent with previous crop
years. In section 5 of the crop

provisions, the spelling of “Mullen”
County is being corrected to
“McMullen”.

Correction of Publication

Accordingly, the publication on June
9, 1998, of the final regulation at 63 FR
31331-31337 is corrected as follows:

PART 457—[CORRECTED]

§457.134 [Corrected]

On page 31335, in the third column,
in §457.134, section 1, definition of
““average price per pound”, paragraph
(2) is corrected to read: ““(2) The highest
non-quota price election contained in
the Special Provisions for all
Segregation Il and Il peanuts not
eligible to be valued as quota peanuts.”

On page 31336, in the last column, in
§457.134, section 5, the county name of
“Mullen” in the table is corrected to
read: “McMullen.”

Signed in Washington, D.C., on September
24, 1998.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 98-26095 Filed 9-29-98; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Part 240
[EOIR No. 124l; AG Order No. 2182-98]
RIN 1125-AA25

Suspension of Deportation and
Cancellation of Removal

AGENCY: Executive Office for
Immigration Review, and Immigration
and Naturalization Service, Department
of Justice.

ACTION: Interim rule.

SUMMARY: This rule amends the
regulations of the Executive Office for
Immigration Review (EOIR) and the
Immigration and Naturalization Service
(Service) by eliminating the conditional
grant process at 8 CFR 240.21, and
establishing a permanent procedure for
processing suspension of deportation
and cancellation of removal cases. This
rule is necessary to implement the
numerical limitation on suspension of
deportation and cancellation of removal
and adjustment of status imposed by the
Illegal Immigration Reform and
Immigrant Responsibility Act of 1996
(IIRIRA) and the Nicaraguan Adjustment
and Central American Relief Act of 1997
(NACARA).

DATES: Effective Date: This interim rule
is effective September 30, 1998.

Comment Date: Written comments
must be submitted on or before
November 30, 1998.

ADDRESSES: Please submit written
comments, in triplicate, to Margaret M.
Philbin, General Counsel, Executive
Office for Immigration Review, Suite
2400, 5107 Leesburg Pike, Falls Church,
Virginia 22041.

FOR FURTHER INFORMATION CONTACT: For
matters relating to the Executive Office
for Immigration Review—Margaret M.
Philbin, General Counsel, Executive
Office for Immigration Review, Suite
2400, 5107 Leesburg Pike, Falls Church,
Virginia 22041, telephone (703) 305—
0470. For matters relating to the
Immigration and Naturalization
Service—Marguerite N. Przybylski,
Associate General Counsel, Immigration
and Naturalization Service, 425 | Street,
NW, Washington, D.C. 20536, telephone
(202) 514-2895.

SUPPLEMENTARY INFORMATION: This
interim rule amends 8 CFR part 240 by
eliminating the interim rule in section
240.21 and creating a new section
240.21.

Background

On September 30, 1996, Congress
enacted the Illegal Immigration Reform
and Immigrant Responsibility Act of
1996, Public Law 104-208 (IIRIRA).
Under section 304(a)(3) of IIRIRA, the
Attorney General may not cancel the
removal and adjust the status under
section 240A(b) of the Immigration and
Nationality Act (INA), nor suspend the
deportation and adjust the status under
section 244(a) of the INA (as in effect
before April 1, 1997) of a total of more
than 4,000 aliens in any fiscal year.
Section 309(c)(7) of IIRIRA provides that
this numerical limitation applies
regardless of when an alien has applied
for the relief, even if before the date of
IIRIRA’s enactment on September 30,
1996.

By mid-February 1997, EOIR had
determined it had essentially reached
the fiscal year 1997 numerical limitation
on suspension of deportation grants. On
February 13, 1997, the Board of
Immigration Appeals (Board) issued a
directive to defer the adjudication of
grants of suspension of deportation until
further notice. The Immigration Courts
received a directive to reserve decision
in suspension of deportation cases that
they intended to grant. The instructions
were intended to be a temporary
measure to give the Department time to
consider how best to implement the
statutory cap.
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On October 3, 1997, the Department
issued an interim rule that was
published in the Federal Register at 62
FR 51760-51762. This rule added 8 CFR
240.21 to the regulations. The rule
required immigration judges and the
Board to grant only on a conditional
basis those applications for suspension
of deportation or cancellation of
removal that meet the statutory
requirements and warrant a favorable
exercise of discretion. See 8 CFR
240.21(a) (in effect prior to publication
of this rule). On October 15, 1997, EOIR
instructed immigration judges to begin
issuing conditional grants of suspension
of deportation or cancellation of
removal on decisions reserved in
accordance with the February 13, 1997
directive from the Chief Immigration
Judge.

On November 19, 1997, the President
signed into law the Nicaraguan
Adjustment and Central American
Relief Act (NACARA), which modified
the statutory provisions on the
suspension of deportation and
cancellation of removal cap. Section 204
of NACARA amended section 240A(e)
of the INA. It reaffirmed the existence of
the 4,000 annual cap, but made
exemptions for certain aliens—those
certain nationals of Guatemala, El
Salvador, and former Soviet bloc
countries as described in section
203(a)(1) of NACARA, and those in
deportation proceedings prior to April
1, 1997, who apply for suspension of
deportation pursuant to section
244(a)(3) of the INA (as in effect prior
to April 1, 1997). It also created a one-
time provision for fiscal year 1998
which added to the statutory amount of
4,000 another 4,000 grants, less the
number of suspensions and
cancellations that were granted in fiscal
year 1997 after April 1, 1997. No
cancellation of removal or suspension of
deportation applications were granted
in fiscal year 1997 after April 1, 1997.
Therefore, all 4,000 grants can be added
to the 4,000 allotment, for a total of
8,000 grants for fiscal year 1998.

The Department has determined that
the implementation of the numerical
cap on grants of suspension of
deportation and cancellation of removal
requires resolution of three issues. The
first issue concerns how best to convert
8,000 conditional grants to grants before
the end of fiscal year 1998, in a way that
does not contravene section 240A(e) of
the INA. The second issue is how to
ensure that all those who received a
conditional grant of suspension of
deportation or cancellation of removal
which could not be granted in fiscal
year 1998, have an opportunity to
receive a grant of relief. The third issue

is how to establish a procedure for
future implementation of the cap.

Conversion of 8,000 Conditional Grants
for Fiscal Year 1998

Because of the statutory language, it is
necessary to devise a procedure that
will convert up to 8,000 conditional
grants to grants before the end of fiscal
year 1998. The statute states that ““[t]he
Attorney General may not cancel the
removal and adjust the status under this
section, nor suspend the deportation
and adjust the status under section
244(a) (as in effect before the enactment
of [IIRIRA]), of a total of more than
4,000 aliens in any fiscal year.” INA
§240A(e). The phrase ““in any fiscal
year” has been interpreted to mean that
those eligible aliens must be granted
relief of suspension of deportation or
cancellation of removal during the fiscal
year in which they are given a grant
under the cap. To implement the 8,000
cap for fiscal year 1998, the Department
has determined that the first 8,000
conditional grants (not including
Nicaraguan and Cuban nationals with
conditional grants) that were made since
October 1997 shall be converted to
grants of suspension of deportation or
cancellation of removal in order of the
date the conditional grant was issued by
the Immigration Court or the Board,
unless the immigration judge’s decision
is on appeal at the Board, or either party
has reserved appeal of an immigration
judge’s decision and the time for appeal
has not run out. Before the end of fiscal
year 1998, EOIR will remove the
condition and grant suspension of
deportation or cancellation of removal
and adjustment of status. Conversion
from a conditional grant to a grant is not
an appealable action. Pursuant to the
interim regulation providing for
conditional grants at 62 FR 51760 (Oct.
3, 1997), the right of appeal attaches at
the time of entry of the conditional
grant.

Because this conversion will take
place in a short period of time and will
not involve review of the merits of the
cases, this rule permits the Service to
file a motion to reopen within 90 days
after an alien is issued a grant of
suspension of deportation or
cancellation of removal. This rule
provides that such motions to reopen
are only permitted if, while the
applicant was a conditional grantee, he
or she committed an act that would
have rendered him or her statutorily
ineligible for such relief. Motions to
reopen based upon evidence that might
affect a discretionary finding are not
authorized by this rule.

Ability To Travel for Aliens With
Conditional Grants

The Service has received several
inquiries concerning the effect of travel
on an alien’s conditional grant. This
interim rule, promulgated by the
Attorney General, provides a definitive
answer to this recurring question. As a
result of delays associated with
implementation of the statutory cap
provision, a significant period of time
may have elapsed before an alien’s
conditional grant is converted to a grant
of suspension of deportation or
cancellation of removal. Some aliens
with conditional grants will have had or
will have legitimate needs to travel.
Because such aliens are determined at
the time of the conditional grant to be
statutorily eligible to receive suspension
of deportation or cancellation of
removal and to warrant a grant on the
basis of discretion, it is likely that they
will be able to remain permanently in
the United States as lawful permanent
residents once their conditional grants
are converted to grants. Therefore, the
Attorney General finds it reasonable to
permit conditional grantees to return to
the United States after a temporary
absence abroad without losing their
conditional grant by virtue of their
departure.

This interim rule provides that those
aliens with conditional grants of
suspension of deportation or
cancellation of removal who, before
publication of this interim rule,
temporarily traveled abroad or who are
abroad and have not returned, shall not
lose their conditional grants as a result
of their departure. The Attorney General
recognizes the unique nature of the
conditional grant and, since it is likely
that many of these conditional grantees
would not have understood the
consequences of departing the United
States without advance parole, finds it
reasonable to grant this one-time waiver.
However, upon publication of this rule
in the Federal Register, an alien with a
conditional grant must first obtain a
grant of advance parole from the District
Director before he or she leaves the
United States. This requirement allows
the Service to verify the alien’s claims
about the purpose of his or her travel
and the duration of his or her absence,
in order to aid in its determination of
whether to grant or deny advance
parole.

Eliminate the Conditional Grant
Process

In the interim rule published on
October 3, 1997, which established a
procedure for processing suspension of
deportation and cancellation of removal
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applications, the Department made clear
in the supplementary language that
“[t]his rule is a transitional measure in
that conditional grants of suspension of
deportation and cancellation of removal
will be revisited after the Department
determines how best to implement
sections 304(a)(3) and 309(c)(7) of
IIRIRA.” 62 FR at 51761. The
Department has determined that it will
no longer implement the conditional
grant process. After review of the
statutory cap provision, the Department
does not believe that the statute
supports a permanent regime based on
conditional grants. Instead, future grants
of suspension and cancellation of
removal will be issued on a “first in
time” basis, outlined further below.

Conditional Grants From Fiscal Year
1998

Although the cap may not be reached
in fiscal year 1998 (not including those
Nicaraguans and Cubans eligible for
relief under section 202 of NACARA as
discussed below), any conditional
grants which remain after the fiscal year
1998 grants are issued shall be
converted to grants in fiscal year 1999
and will count against the numerical
cap for fiscal year 1999. If there are
conditional grants that could not be
converted in fiscal year 1998 (e.g., if the
time for appeal had not run until after
the end of fiscal year 1998) such
conditional grant will be converted in
fiscal year 1999. Accordingly, this
procedure will allow for all persons
whose cases were adjudicated under the
October 3, 1997 interim regulation
providing for conditional grants who
remain in conditional grant status in
fiscal year 1999 to receive a grant of
suspension of deportation or
cancellation of removal in fiscal year
1999.

Treatment of Certain Nicaraguan and
Cuban Nationals With Conditional
Grants

In fiscal year 1998, over 1,000
nationals of Nicaragua and Cuba were
given conditional grants of suspension
of deportation or cancellation of
removal. On November 19, 1997, the
enactment of NACARA made certain
Nicaraguan and Cuban nationals eligible
for adjustment of status in addition to
other forms of relief. See NACARA
section 202. In an effort to preserve as
many grants as possible under the cap
in fiscal year 1998 for aliens for whom
suspension of deportation or
cancellation of removal was truly the
only avenue for relief, the Attorney
General has determined that it is
appropriate to offer those nationals of
Nicaragua and Cuba who have already

received a conditional grant of
suspension or cancellation an
opportunity to first pursue adjustment
of status under section 202 of NACARA
(NACARA adjustment). These
Nicaraguan and Cuban nationals who
are processed for adjustment will
receive the benefit of an immediate
adjudication of their adjustment of
status requests before a Service officer
on or before December 31, 1998.
Further, Nicaraguan and Cuban national
spouses and children, including certain
unmarried sons and daughters, of
NACARA-adjusted aliens, may be
immediately eligible for NACARA
adjustment themselves. No such
derivative benefit accrues from a grant
of suspension of deportation or
cancellation of removal.

To be eligible for adjustment of status
pursuant to NACARA section 202, an
alien must be a person who: (1) Is a
national of Nicaragua or Cuba; (2) has
been physically present in the United
States for a period commencing not later
than December 1, 1995 and ending not
earlier than the date of adjustment
(excluding absences totaling not more
than 180 days); (3) is not inadmissible
under any provision of INA section 212
not specifically excepted by NACARA
(e.g., public charge, lack of labor
certification, illegal entry, lack of
immigrant visa/entry document, and
unlawful presence); and (4) applies for
such adjustment before April 1, 2000.

By virtue of having received a
conditional grant of suspension of
deportation or cancellation of removal,
which entails successfully
demonstrating a lengthy period of
continuous physical presence in the
United States as well as good moral
character during this period, most
Nicaraguans and Cubans in this position
should easily be able to satisfy the
similar eligibility requirements for
NACARA adjustment. As a result, the
Attorney General has determined that
this alternative avenue of relief to
suspension/cancellation must be
explored by all Cuban and Nicaraguan
conditional grantees identified by EOIR.
To that end, the Attorney General, in
this regulation, deems the application
for suspension of deportation or
cancellation of removal filed by a
national of Nicaragua or Cuba who has
received a conditional grant of
suspension of deportation or
cancellation of removal on or before
September 30, 1998 to be a concurrent
request for NACARA adjustment.

In order to provide relief in the form
of NACARA adjustment to as many
conditional suspension/cancellation
grantees as possible, the Attorney
General has directed the Service to give

individual notice to all Cuban and
Nicaraguan conditional grantees
identified by EOIR. The notice shall
inform them of the date, time, and place
at which they must appear before a
Service officer to perfect their request
for NACARA adjustment. Since the file
of an applicant for suspension of
deportation or cancellation of removal
will not invariably contain all of the
information necessary to determine an
alien’s eligibility for NACARA
adjustment, the alien will be required to
complete a form in which the alien must
attest to certain facts regarding his or
her eligibility for NACARA adjustment.
If the alien is inadmissible to the United
States, he or she may apply for any
applicable waivers of inadmissibility.
Given that this application process has
been mandated by the Attorney General,
no fees will be charged for perfecting a
NACARA adjustment request or for any
applications for a waiver of
inadmissibility submitted in
conjunction with these NACARA
adjustment requests. To the extent that
a Cuban or Nicaraguan national who
received a conditional grant of
suspension or cancellation on or before
September 30, 1998, applied for
NACARA adjustment through the
preexisting channels prior to the
effective date of this regulation, no
refund of the application fees shall be
issued.

If the Service officer grants NACARA
adjustment, he or she shall create a
record of lawful permanent residence,
the order granting suspension of
deportation or cancellation of removal
on a conditional basis shall be vacated,
and the alien’s deportation or removal
proceedings shall be terminated
automatically. If, at the time of the
alien’s appearance before a Service
officer, the alien expresses a desire not
to be processed for NACARA
adjustment, is unable to complete the
attestation, or if the Service officer
determines that the alien is ineligible for
such adjustment, the alien’s conditional
grant of suspension or cancellation shall
be automatically converted to a final
grant and the Service will create a
record of lawful permanent residence on
the basis of that grant. The Service will
then notify EOIR that a suspension/
cancellation grant has been allotted. For
that reason, there is no appeal from a
Service officer’s determination that an
alien is not eligible for NACARA
adjustment. If an alien fails to appear
before a Service officer when scheduled,
his or her conditional grant of
suspension of deportation or
cancellation of removal shall be
automatically converted to a final grant
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effective December 31, 1998. After
December 31, 1998, an application for
suspension of deportation or
cancellation of removal filed by a
national of Nicaragua or Cuba who
received a conditional grant of
suspension or cancellation on or before
September 30, 1998, shall cease to be
considered a request for NACARA
adjustment.

The Attorney General has directed
that all NACARA eligibility
determinations, as outlined above, be
completed on or before December 31,
1998, to ensure that covered conditional
grantees obtain lawful permanent
residence status as soon as possible, be
it pursuant to section 202 of NACARA
or through a grant of suspension/
cancellation. In order to minimize the
processing time for these applicants, the
Attorney General has deemed the
documentary requirements applicable to
other NACARA adjustment applicants
to be satisfied by the completion of the
attestation form noted above. As a
result, these applicants will not be
required to submit medical examination
records or a new set of fingerprints. In
addition, the Attorney General has
directed that, absent contrary evidence
developed in an interview or otherwise,
the Service will accept the attestation
form as sufficient evidence of an alien’s
admissibility, including health-related
grounds and/or continuous physical
presence. The Attorney General has
determined that these extraordinary
measures are justified in this limited
instance because these aliens have
already been found eligible to obtain
lawful permanent resident status, and in
fact will obtain such status on the basis
of suspension of deportation or
cancellation of removal even if they do
not seek or are found ineligible for
NACARA adjustment. As a result, there
will be little incentive for an alien to
misrepresent his or her circumstances to
the Service officer. However, any alien
found to have misrepresented his or her
eligibility for NACARA adjustment will
be subject to prosecution and removal
from the United States.

Future Implementation of the Cap

Under the first in time process
established in this interim rule, the
Immigration Court and the Board will
issue grants of suspension of
deportation or cancellation of removal
in chronological order until grants are
no longer available in a fiscal year. A
grant will be counted against the cap for
the fiscal year in which a grant of
suspension of deportation or
cancellation of removal is final as set
forth in 8 CFR 3.1(d)(2) and 3.39. To
ensure that the cap is not exceeded in

any fiscal year, the Immigration Court
and the Board, except as described
below, will reserve all decisions on
suspension of deportation or
cancellation of removal when grants are
no longer available in any fiscal year.
Those reserved decisions will be
completed in the next fiscal year if there
are grants available under the cap. If
grants are not available in the next fiscal
year, decisions will be completed in a
fiscal year when grants are available.
Persons with reserved decisions will be
considered to still be “in proceedings”
while their decision is reserved. They
normally cannot be removed from the
country while they are still in
proceedings. Neither can they receive
any form of relief until the Immigration
Court or the Board takes further action.

The requirement to reserve decision
once grants are no longer available in a
fiscal year will not apply in the
following circumstances. Immigration
judges and the Board may deny without
reserving decision or may pretermit
suspension of deportation or
cancellation of removal applications
because the applicant has failed to
establish statutory eligibility for relief.
The following is a partial list of
examples in which the Immigration
Court and the Board may deny without
reserving decision or may pretermit
suspension of deportation or
cancellation of removal applications,
because the applicant is ineligible for
relief based on statutory bars: (1) The
alien is an aggravated felon pursuant to
section 101(a)(43) of the INA; (2) the
mandatory bar to establishing good
moral character pursuant to section
101(f) of the INA applies to the alien; (3)
the alien failed to voluntarily depart,
was found deportable or removable in
absentia, or failed to appear for
deportation or removal at the time and
place ordered as set forth in section
242B(e) of the INA (as in effect prior to
April 1, 1997), and sections 240B(d) and
240(b)(7) of the INA,; (4) the alien does
not have the requisite continuous
physical presence for suspension of
deportation or cancellation of removal
relief pursuant to section 244(a) of the
INA (as in effect prior to April 1, 1997)
or section 240A(b) of the INA,; or (5) (for
cancellation cases only) the alien cannot
demonstrate that he or she has a
qualifying relative as to whom
exceptional or extremely unusual
hardship must be shown.

However, such denial or
pretermission of a suspension or
cancellation application shall not be
based on any of the following: an
unfavorable exercise of discretion, a
finding of no good moral character on a
ground not specifically noted in section

101(f) of the INA, a failure to establish
exceptional or extremely unusual
hardship to a qualifying relative in
cancellation cases, or a failure to
establish extreme hardship to the
applicant and/or qualifying relative in
suspension cases.

Those Eligible for Other Forms of Relief

Whether or not the cap has been
reached, the Immigration Court or the
Board shall adjudicate concurrently all
other forms of relief for which the alien
has applied. If the Immigration Court or
the Board grants asylum or adjustment
of status, the application for suspension
or cancellation shall be denied in the
exercise of discretion. If the Immigration
Court denies as a matter of discretion an
application for suspension of
deportation or cancellation of removal
on such basis, such decision will be
reconsidered if an appeal of the decision
granting asylum or adjustment is
sustained by the Board.

Interim Rule

The Department’s implementation of
this rule as an interim rule, with
provision for post-promulgation public
comment, is based upon the exception
for rules of agency organization,
procedure, or practice in 5 U.S.C.
553(b)(3)(A) and upon the ‘““‘good cause”
exception found at 5 U.S.C. 553(b)(3)(B)
and 553(d)(3). Immediate
implementation is necessary before the
end of the fiscal year, because the 8,000
grants under the cap for fiscal year 1998
must be distributed before October 1,
1998 (the beginning of the next fiscal
year), or the grants will be lost. The
Department has provided for a public
comment period on this interim rule of
60 days.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this
regulation and, by approving it, certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities because it
affects individual aliens, not small
entities.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.
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Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by the Small Business
Regulatory Enforcement Act of 1996, 5
U.S.C. 804. This rule will not result in
an annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

The Attorney General has determined
that this rule is a significant regulatory
action under Executive Order 12866,
and accordingly this rule has been
reviewed by the Office of Management
and Budget.

Executive Order 12612

The regulation adopted herein will
not have substantial direct effects on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Executive Order 12988 Civil Justice
Reform

This interim rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Paperwork Reduction Act of 1995

Section 240.21(b)(2) of this rule
requires certain nationals of Nicaragua
and Cuba who were granted suspension
of deportation or cancellation of
removal on a conditional basis on or
before September 30, 1998 to complete
a new Service Form 1-895, Attestation
of Alien and Memorandum of Creation
of Record of Lawful Permanent
Residence. This form is considered an
information collection. A delay in
issuing this interim rule could have a
negative effect on the ability of certain
aliens to obtain lawful permanent
resident status in a timely manner.
Accordingly, the Department of Justice,
Immigration and Naturalization Service
has submitted an information collection
request (ICR) utilizing emergency
review procedures to the Office of
Management and Budget (OMB) for
review and clearance in accordance
with the Paperwork Reduction Act of

1995 (Pub. L. 104-13, 44 U.S.C. Chapter
35).

Emergency review and approval of
this collection has been requested from
OMB by October 15, 1998. If granted,
the emergency approval is only valid for
180 days. Comments and questions
concerning the ICR should be directed
to: Office of Information and Regulatory
Affairs (OMB), OMB Desk Officer for the
Immigration and Naturalization Service,
Office of Management and Budget,
Room 10235, Washington, DC 20503.

Your comments should address one or
more of the following points:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of technological collection
techniques or other forms of information
technology, e.g., permitting electronic
submission of responses.

The Service, in calculating the overall
burden this requirement will place upon
the public, estimates that approximately
1,000 respondents will be completing
this form. The Service also estimates
that it will take approximately two
hours to complete the form. This
amounts to 2,000 total burden hours.

List of Subjects in 8 CFR Part 240

Administrative practice and
procedure, Aliens, Immigration.

Accordingly, part 240 of chapter | of
title 8 of the Code of Federal
Regulations is amended as follows:

PART 240—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

1. The authority citation for part 240
continues to read as follows:

Authority: 8 U.S.C. 1103, 1182, 11864,
1224, 1225, 1226, 1227, 1251, 1252 note,
1252a, 1252hb, 1362; sec. 202, Pub. L. 105-100
(111 Stat. 2160, 2193); 8 CFR part 2.

2. Section 240.21 is revised in its
entirety to read as follows:

§240.21 Suspension of Deportation and
Adjustment of Status Under Section 244(a)
of the Act (as in effect before April 1, 1997)
and Cancellation of Removal and
Adjustment of Status Under Section
240A(b) of the Act for Certain
Nonpermanent Residents.

(a) Applicability of annual cap on
suspension of deportation or
cancellation of removal. (1) As used in
this section, the term cap means the
numerical limitation of 4,000 grants of
suspension of deportation or
cancellation of removal in any fiscal
year (except fiscal year 1998, which has
a limitation of 8,000 grants) pursuant to
section 240A(e) of the Act.

(2) The provisions of this section
apply to grants of suspension of
deportation pursuant to section 244(a)
of the Act (as in effect before April 1,
1997) or cancellation of removal
pursuant to section 240A(b) of the Act
that are subject to a numerical limitation
in section 240A(e) of the Act for any
fiscal year. This section does not apply
to grants of suspension of deportation or
cancellation of removal to aliens
described in section 309(c)(5)(C)(i) of
the Illegal Immigration Reform and
Immigrant Responsibility Act (IIRIRA),
as amended by section 203(a)(1) of the
Nicaraguan Adjustment and Central
American Relief Act (NACARA), or
aliens in deportation proceedings prior
to April 1, 1997, who apply for
suspension of deportation pursuant to
section 244(a)(3) of the Act (as in effect
prior to April 1, 1997). The Immigration
Court and the Board shall no longer
issue conditional grants of suspension
of deportation or cancellation of
removal as provided in 8 CFR 240.21 (as
in effect prior to September 30, 1998).

(b) Conditional grants of suspension
of deportation or cancellation of
removal in fiscal year 1998 cases. (1)
Conversion to grants. Except with
respect to cases described in paragraphs
(b)(2) and (b)(3) of this section, EOQIR
shall grant suspension of deportation or
cancellation of removal without
condition prior to October 1, 1998, to
the first 8,000 aliens given conditional
grants of suspension of deportation or
cancellation of removal (as determined
by the date of the immigration judge’s
order or, if the order was appealed to
the Board, the date such order was
entered by the Board.)

(2) Treatment of certain nationals of
Nicaragua and Cuba who received
conditional grants of suspension of
deportation or cancellation of removal
on or before September 30, 1998. (i)
NACARA adjustment request. An
application for suspension of
deportation or cancellation of removal
filed by a national of Nicaragua or Cuba
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that was granted on a conditional basis
on or before September 30, 1998, shall
be deemed to be a request for
adjustment of status pursuant to section
202 of NACARA (“NACARA
adjustment’”) for the period starting
September 30, 1998 and ending
December 31, 1998. The Service shall
provide the applicant with notice of the
date, time, and place at which the
applicant must appear before a Service
officer to perfect the request for
NACARA adjustment. Such notice shall
include an attestation form, Attestation
of Alien and Memorandum of Creation
of Record of Lawful Permanent
Residence, Form 1-895, regarding the
applicant’s eligibility for NACARA
adjustment.

(ii) Submission of documentation. To
perfect the request for NACARA
adjustment, the applicant must appear
before a Service officer on the date
scheduled with the following
documentation:

(A) The order granting suspension of
deportation or cancellation of removal
on a conditional basis issued on or
before September 30, 1998;

(B) A completed, but unsigned Form
1-895, which the applicant shall be
required to sign and to attest to the
veracity of the information contained
therein in the presence of a Service
officer;

(C) Any applicable applications for
waiver of inadmissibility; and

(D) Two “ADIT-style”” photographs;
meeting the specifications in the
instructions attached to Form 1-895.

(iii) Waiver of documentation and
fees. The provisions of § 245.13(e) and
(f) of this chapter relating to
documentary requirements for NACARA
adjustment are waived with respect to
an alien seeking to perfect a request for
adjustment of status pursuant to
paragraph (b)(2) of this section. In
addition, the fees for the NACARA
adjustment and for any applications for
waivers of inadmissibility submitted in
conjunction with perfecting a request
for NACARA adjustment shall be
waived.

(iv) NACARA adjustment
determination. In determining an
applicant’s eligibility for NACARA
adjustment under the provisions of
paragraph (b)(2) of this section, unless
the Service officer before whom the
applicant appears is not satisfied that
the applicant is admissible to the United
States in accordance with section
202(a)(1)(B) of NACARA, and has
continuously resided in the United
States from December 1, 1995, through
the date of appearance before the
Service officer (not counting an absence
or absences from the United States

totaling 180 days or less or any absences
that occurred pursuant to advance
authorization for parole (Form 1-512
issued by the Service)), the Service
officer shall accept an alien’s attestation
of admissibility and/or continuous
physical presence as sufficient evidence
that the applicant has met the
admissibility and/or continuous
physical presence requirement for
NACARA adjustment. If the Service
officer grants NACARA adjustment,
then the Service officer shall create a
record of lawful permanent residence
and the prior order granting suspension
of deportation or cancellation of
removal on a conditional basis shall be
automatically vacated and the
deportation or removal proceedings
shall be automatically terminated. The
Service officer (whose decision in this
regard is not subject to appeal) shall not
adjust the applicant to lawful
permanent resident status pursuant to
section 202 of NACARA if:

(A) The Service officer is not satisfied
that the applicant is eligible for
NACARA adjustment and so indicates
on the attestation form; or

(B) The applicant indicates on the
attestation form that he or she does not
wish to receive NACARA adjustment.

(v) Automatic conversion. If the
Service officer does not adjust the
applicant to lawful permanent resident
status pursuant to section 202 of
NACARA, the applicant’s conditional
grant of suspension of deportation or
cancellation of removal shall be
automatically converted to a grant of
suspension of deportation or
cancellation of removal. Upon such a
conversion, the Service shall create a
record of lawful permanent residence
based upon the grant of suspension of
deportation or cancellation of removal.

(vi) Failure to appear. An alien who
fails to appear to perfect his or her
request for NACARA adjustment shall
have his or her conditional grant of
suspension of deportation or
cancellation of removal automatically
converted by the Immigration Court or
the Board to a grant of suspension of
deportation or cancellation of removal
effective December 31, 1998.

(3) Conditional grants not converted
in fiscal year 1998. The provisions of
paragraphs (b)(1) and (b)(2) of this
section for granting relief shall not
apply with respect to:

(i) Any case in which a conditional
grant of suspension of deportation or
cancellation of removal is pending on
appeal before the Board as of September
30, 1998 or, if the right to appeal to the
Board has not been waived, the time for
an appeal has not expired. After the
Board issues its decision or the time for

appeal has expired, the conditional
grant shall be converted to a grant when
a grant is available.

(ii) Any other conditional grant not
described in paragraphs (b)(1), (b)(2) or
(b)(3)(i) of this section, which was not
converted to a grant in fiscal year 1998.
Such a conditional grant shall be
converted to a grant when a grant is
available.

(4) Motion to reopen. The Service may
file a motion to reopen within 90 days
after the alien is issued a grant of
suspension of deportation or
cancellation of removal pursuant to
paragraphs (b)(1), (b)(2), or (b)(3) of this
section, if after the issuance of a
conditional grant by the Immigration
Court or the Board the applicant
committed an act that would have
rendered him or her ineligible for
suspension of deportation or
cancellation or removal at the time of
the conversion.

(5) Travel for aliens conditionally
granted suspension of deportation or
cancellation of removal. If the
Immigration Court or the Board granted
suspension of deportation or
cancellation of removal on a conditional
basis or, if the conditional grant by the
Immigration Court was appealed to the
Board and the Board issued such a
conditional grant, the alien shall retain
the conditional grant of suspension of
deportation or cancellation of removal
upon return to the United States
following a temporary absence abroad
and be permitted to resume completion
of his or her case, provided that:

(i) The alien departed on or before
September 30, 1998 with or without a
grant of advance parole from the District
Director; or

(ii) The alien, prior to his or her
departure from the United States after
September 30, 1998, obtained a grant of
advance parole from the District
Director in accordance with section
212(d)(5) of the Act and §212.5 of this
chapter and complied with the terms
and conditions of the advance parole.

(c) Grants of suspension of
deportation or cancellation of removal
in fiscal years subsequent to fiscal year
1998. On and after October 1, 1998, the
Immigration Court and the Board may
grant applications for suspension of
deportation and adjustment of status
under section 244(a) of the Act (as in
effect prior to April 1, 1997) or
cancellation of removal and adjustment
of status under section 240A(b) of the
Act that meet the statutory requirements
for such relief and warrant a favorable
exercise of discretion until the annual
numerical limitation has been reached
in that fiscal year. The awarding of such
relief shall be determined according to
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the date the order granting such relief
becomes final as defined in 883.1(d)(2)
and 3.39 of this chapter.

(1) Applicability of the annual cap.
When grants are no longer available in
a fiscal year, further decisions to grant
or deny such relief shall be reserved
until such time as a grant becomes
available under the annual limitation in
a subsequent fiscal year. Immigration
judges and the Board may deny without
reserving decision or may pretermit
those suspension of deportation or
cancellation of removal applications in
which the applicant has failed to
establish statutory eligibility for relief.
The basis of such denial or
pretermission may not be based on an
unfavorable exercise of discretion, a
finding of no good moral character on a
ground not specifically noted in section
101(f) of the Act, a failure to establish
exceptional or extremely unusual
hardship to a qualifying relative in
cancellation cases, or a failure to
establish extreme hardship to the
applicant and/or qualifying relative in
suspension cases.

(2) Aliens applying for additional
forms of relief. Whether or not the cap
has been reached, the Immigration Court
or the Board shall adjudicate
concurrently all other forms of relief for
which the alien has applied.
Applications for suspension of
deportation or cancellation of removal
shall be denied in the exercise of
discretion if the alien is granted asylum
or adjustment of status, including
pursuant to section 202 of NACARA,
while the suspension of deportation or
cancellation of removal application is
pending. Where an appeal of a decision
granting asylum or adjustment is
sustained by the Board, a decision to
deny as a matter of discretion an
application for suspension of
deportation or cancellation of removal
on this basis shall be reconsidered.

Dated: September 25, 1998.
Janet Reno,
Attorney General.
[FR Doc. 98-26200 Filed 9-29-98; 8:45 am]
BILLING CODE 4410-30-P

FEDERAL RESERVE SYSTEM
12 CFR Part 203

[Regulation C; Docket No. R—0999]

Home Mortgage Disclosure

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is publishing a
final rule to amend Regulation C, which
implements the Home Mortgage
Disclosure Act. The amendments:
modify the Loan Application Register to
prepare for Year 2000 data systems
conversion; delete the requirement to
enter the reporting institution’s parent
company on the Transmittal Sheet; and
make certain other technical changes to
the regulation and reporting forms.
EFFECTIVE DATE: September 24, 1998.
The amendments apply to data collected
for calendar year 1998, to be reported by
March 1, 1999.

FOR FURTHER INFORMATION CONTACT:
Pamela Morris Blumenthal, Staff
Attorney, or John C. Wood, Senior
Attorney, Division of Consumer and
Community Affairs, Board of Governors
of the Federal Reserve System,
Washington, DC 20551, at (202) 452—
2412 or (202) 452-3667; for users of
Telecommunications Device for the Deaf
(TDD) only, contact Diane Jenkins at
(202) 452-3544.

SUPPLEMENTARY INFORMATION:

l. Background

The Board’s Regulation C (12 CFR
part 203) implements the Home
Mortgage Disclosure Act (HMDA) (12
U.S.C. 2801-2810). The regulation
requires most mortgage lenders located
in metropolitan statistical areas (MSAS)
to report annually to federal supervisory
agencies, and disclose to the public,
information about their home mortgage
and home improvement lending
activity. The supervisory agencies
include the Board, the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision, the Federal
Deposit Insurance Corporation, the
National Credit Union Administration,
and the Department of Housing and
Urban Development.

In February 1998, the Board proposed
to amend Regulation C to modify the
HMDA Loan Application Register
(HMDA-LAR) to prepare for Year 2000
data systems conversion, delete parent
company information on the
Transmittal Sheet (TS), and make
certain other technical changes (63 FR
9453, February 25, 1998). The Board
received 16 comments on the proposal.
The majority of the commenters favored
adoption of the proposal; several
commenters suggested changes or
clarifications on certain points, as
discussed below.

I1. Discussion of Final Rule

A. Year 2000 Changes

Among items reported on the HMDA—
LAR, institutions are required to enter
the date of application and the date

action was taken. Currently, these dates
are to be entered using two digits for the
year, in the form MM/DD/YY. As part of
the interagency program related to the
Year 2000—Century Date Change, the
agencies responsible for HMDA
compliance have modified software—to
avoid the confusion of a date in the 21st
century with a date in the 20th
century—by adding two digits to
represent the century. For example,
January 15, 2000, will be reflected as 01/
15/2000 rather than 01/15/00. To carry
out this program with regard to HMDA
reporting, the HMDA-LAR form and the
instructions (Appendix A to Regulation
C) have been revised to require the date
of application and date of action taken
to be entered using four digits for the
year.

A few commenters noted that the
1998 data collection has been under
way since the beginning of the year
using the two-digit format. They stated
that making the change to a four-digit
year could be burdensome. One
institution said that it was in the
process of acquiring several other
institutions which were collecting data
using a two-digit year; these institutions
all used different software and different
data processing vendors. The
commenter believed that it would be
difficult for them to convert the HMDA
data to a four-digit year for 1998 data.

The Board believes that, for the vast
majority of HMDA reporting
institutions, use of a four-digit year in
reporting 1998 data will not present a
problem. The personal computer data
entry software available from the
supervisory agencies for 1998 data
collection already reflects the four-digit
year (as well as the deletion of parent
company information on the TS,
discussed below). The Board believes
that private sector software vendors
(and institutions that have developed
their own software) have modified their
HMDA data entry software in a similar
manner, or are in the process of doing
So.

The Board therefore is adopting the
amendments making the Year 2000
program change to the HMDA-LAR
form and instructions. The Board
recognizes that there could be isolated
instances in which an institution may
experience difficulty in converting its
data base to reflect the four-digit
identification for the calendar year
1998. In such cases, the institution
should consult with its supervisory
agency for further guidance as soon as
possible but no later than December 31,
1998. Earlier consultation will enable
the agency to work with the institution
to resolve the technical difficulties, and
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avoid the last-minute need to resubmit
the data in a conforming format.

The MM/DD/CCYY format applies to
paper submissions only. For institutions
submitting data in electronic form, the
proper format (as already stated in the
1998 HMDA File Specifications) is
CCYYMMDD.

The paper version of the HMDA-LAR
model form in Appendix A shows
sample transactions that reflect dates
from 1992, as do the instructions. To
update these examples and instructions,
as well as to remind reporting
institutions of the change to a four-
character year, the amendments replace
*92” with *1999” in the examples and
instructions.

B. Deletion of Parent Company
Information

The Transmittal Sheet (TS) that
accompanies the HMDA-LAR currently
calls for the name and address of the
parent company of the institution
submitting HMDA data. The Board
proposed to amend the TS by deleting
this requirement, given that in most
cases the information is available from
the bank structure information already
collected by the agencies.

Several commenters suggested that
the parent company information is
useful in analyzing lending patterns of
an entire organization such as a bank
holding company and all of its bank and
non-bank subsidiaries. Commenters
were concerned that the parent
company information might not be
readily accessible to the public.
Information about an institution’s
parent, subsidiary, and affiliate
companies is available through the
FFIEC’s Web site (at www.ffiec.gov/nic/
default.htm), and generally is more
accurate and complete than the
information from the TS. Users of this
Web site can search for institutions by
name or location, and, starting with a
specific institution, can ascertain the
institution’s parent, subsidiaries, and
affiliates, if any.

The Board believes that the
availability of information from the
FFIEC Web site makes the continuation
of the requirement for parent company
information on the TS unnecessary.
Accordingly, the Board is deleting the
requirement to enter parent company
information on the TS.

C. Reassignment of Functions of
Farmers Home Administration

One of the items of information
reported on the HMDA-LAR about a
loan or application is the type of loan.
Similarly, for loans sold, the lender
reports the type of purchaser of the loan.
The code sheet lists the Farmers Home

Administration (FmHA) as one of the
categories (as an insurer or purchaser of
loans).

Reorganization within the Department
of Agriculture has resulted in the
functions of the FmHA being reassigned
to two new units, the Farm Service
Agency and the Rural Housing Service.
For “type of loan,” the Board has
replaced the references to the Farmers
Home Administration or FmHA (in the
code sheet for the HMDA-LAR form and
in the instructions regarding type of
loan) with a reference to “‘Farm Service
Agency or Rural Housing Service” (or
“FSA/RHS”). With regard to ““type of
purchaser,” the successor agencies to
FmHA do not purchase loans. A
secondary market entity that does
purchase loans, the Federal Agricultural
Mortgage Corporation, is not currently
included in the list. Accordingly, the
Board has revised the references to
FmHA, as a purchaser of loans, to refer
instead to the Federal Agricultural
Mortgage Corporation or FAMC.

These changes are effective for the
collection and reporting of 1998 data.
However, to the extent that forms and
software used for reporting purposes do
not reflect the changes, institutions
should use the existing codes for FmHA
to refer to loans guaranteed by FSA or
RHS, or to loans that have been sold to
FAMC, as applicable.

D. Paperwork Reduction Act
Requirements

Regulations issued by the Office of
Management and Budget (OMB) to
implement the Paperwork Reduction
Act (5 CFR Part 1320) contemplate that
regulations imposing data collection
requirements include control numbers
assigned by OMB. Currently, Regulation
C, the instructions for the HMDA-LAR
and TS, and the TS form itself contain
an OMB control number (7100-0247)
assigned to the Board in connection
with HMDA reporting requirements.
The Board is now adopting a technical
amendment to the regulation, the
instructions, and the TS form—adding
the control numbers assigned to the
Office of the Comptroller of the
Currency (1557-0159), the Federal
Deposit Insurance Corporation (3064—
0046), and the Office of Thrift
Supervision (1550-0021). The National
Credit Union Administration and the
Department of Housing and Urban
Development are in the process of
obtaining OMB control numbers; these
numbers will be added at a later time.
The amendment also includes a number
of other minor technical changes in the
instructions and the TS form, such as
deletion of references to the OMB

control number expiration dates on the
TS form.

E. Clarification Regarding Coverage of
Nondepository Lending Institutions

The Board has adopted a technical
amendment to clarify the coverage of
nondepository institutions. The
definition of “financial institution”
under Regulation C includes
nondepository lending institutions that,
in the preceding calendar year,
originated home purchase loans or
refinancings of home purchase loans in
an amount of 10 percent or more of the
institution’s total loan origination
volume, measured in dollars. The
definition is stated in section 203.2(e)(2)
and in paragraph 1.D. of Appendix A to
the regulation. Even if a nondepository
institution meets the definition of
“financial institution,” however, it is
covered by Regulation C only if the
institution either had assets over $10
million or originated 100 or more home
purchase loans, including refinancings
of home purchase loans, during the
preceding calendar year. The
instructions (see paragraph I.C. of
Appendix A) refer expressly to
refinancings, but section 203.3(a)(2)(ii)
does not. Some institutions have
suggested to the Board that including a
reference to refinancings in section
203.3 would be useful.

The Board’s notice at the time the
100-loan test was added to Regulation C
made clear that refinancings of home
purchase loans are included in
calculating whether the coverage
threshold was reached. (See 57 FR
56963, December 2, 1992.) Accordingly,
the Board is adding a reference to
refinancings of home purchase loans to
section 203.3(a)(2)(ii), to conform to
paragraph I.C. of Appendix A.

F. Adjustment in Exemption Threshold
for Depository Institutions

The Board adjusts the exemption
threshold for depository institutions
annually based on the annual
percentage change in the Consumer
Price Index. In December 1997, the
Board adjusted the exemption threshold
for depository institutions for 1998 data
collection to $29 million (from $28
million) (62 FR 66259, December 18,
1997). The change was incorporated in
the Regulation C staff commentary.
Thus, depository institutions with assets
of $29 million or less as of December 31,
1997, are exempt from data collection in
1998. The Board is amending the
regulation and the instructions for the
HMDA-LAR to indicate that future
adjustments will be included in the staff
commentary.
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I11. Regulatory Flexibility Analysis

In accordance with section 3(a) of the
Regulatory Flexibility Act (5 U.S.C.
604), the Board has reviewed the final
amendments to Regulation C. Two of
the three requirements of a final
regulatory flexibility analysis under this
section are (1) a succinct statement of
the need for and the objectives of the
rule and (2) a summary of the issues
raised by the public comments, the
agency’s assessment of the issues, and a
statement of the changes made in the
final rule in response to the comments.
These two areas are discussed above.
The third requirement of the analysis is
a description of significant alternatives
to the rule that would minimize the
rule’s economic impact on small entities
and reasons why the alternatives were
rejected.

The final amendments will apply to
mortgage lending institutions that
exceed certain size thresholds (for
depository institutions, $29 million in
assets; for nondepository institutions,
$10 million in assets or the origination
of 100 or more home purchase loans or
refinancings in the preceding year). In
addition, the amendments represent
relatively small changes to the existing
regulation; in some cases, the
amendments clarify rights and duties of
covered institutions or reduce economic
burden. Accordingly, the amendments
should not have a negative economic
impact on small institutions, and,
therefore, there were no significant
alternatives that would have minimized
the economic impact on those
institutions.

IV. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320, Appendix A.1), the Board
reviewed the final rule under the
authority delegated to the Board by the
Office of Management and Budget. The
Federal Reserve may not conduct or
sponsor, and an organization is not
required to respond to, this information
collection unless it displays a currently
valid OMB control number. The OMB
control number for the Board is 7100—
0247.

The collection of information that is
revised by this rulemaking is found in
12 CFR 203.1, 203.3, and Appendix A
to Part 203. This information collection
is mandatory (12 U.S.C. 2801 et seq.)
under the Home Mortgage Disclosure
Act (HMDA). HMDA requires
institutions to collect and report data
about home purchase and home
improvement loans. The purposes of
HMDA are threefold. The first is to
provide the public and government

officials with information that will help
determine whether financial institutions
are serving the housing needs of the
communities in which they are located.
The second purpose is to help public
officials promote investments in
neighborhoods where investment is
needed. Finally, the data collected assist
in identifying possible discriminatory
lending patterns. The respondents/
record keepers are all types of financial
institutions and other mortgage-lending
institutions that meet the coverage tests.
Small businesses with assets of $29
million or less, as of December 31, 1997,
are not required to report 1998 data.
Records must be retained for five years.

No comments specifically addressing
the burden estimate were received.

The estimated burden per response
varies from 10 to 10,000 hours,
depending on individual circumstances,
with estimated averages of 202 hours for
state member banks and 160 hours for
mortgage banking subsidiaries. The
amendments will make several
technical changes in the reporting
requirements and also clarify existing
requirements of Regulation C; these
changes should have no effect on
reporting burden, and in some cases
may reduce burden. The Board received
HMDA-LARSs covering 1997 data from
513 state member banks and 81
mortgage banking subsidiaries.
Therefore, the total hour burden for
institutions the Federal Reserve
supervises is 116,586. There is
estimated to be no annual cost burden,
associated capital, or start up costs.

The Board has previously determined
HMDA data collection and reporting is
required by law; completion of the loan/
application register, submission to the
Board, and disclosure to the public on
request are mandatory. The data, as
modified according to Appendix A of
the regulation, are made publicly
available and are not considered
confidential. Information that might
identify individual borrowers or
applicants is given confidential
treatment under exemption 6 of the
Freedom of Information Act (5 U.S.C.
552(b)(6)).

The Board has a continuing interest in
the public’s opinions of the Federal
Reserve’s collections of information. At
any time, comments regarding the
burden estimate, or any other aspect of
this collection of information, including
suggestions for reducing the burden,
may be sent to: Secretary, Board of
Governors of the Federal Reserve
System, 20th and C Streets, N.W.,
Washington, DC 20551; and to the
Office of Management and Budget,
Paperwork Reduction Project (7100—
0247), Washington, DC 20503.

List of Subjects in 12 CFR Part 203

Banks, banking, Consumer protection,
Federal Reserve System, Mortgages,
Reporting and recordkeeping
requirements.

Text of Revisions

Pursuant to the authority granted in
section 305(a) of HMDA, 12 U.S.C.
2804(a), and for the reasons set forth in
the preamble, the Board amends 12 CFR
Part 203 as set forth below:

PART 203—HOME MORTGAGE
DISCLOSURE (REGULATION C)

1. The authority citation for part 203
continues to read as follows:

Authority: 12 U.S.C. 2801-2810.

2. Section 203.1 is amended by
revising the last sentence of paragraph
(a) to read as follows:

§203.1 Authority, purpose, and scope.

(a) Authority. * * * The information-
collection requirements have been
approved by the U.S. Office of
Management and Budget under 44
U.S.C. 3501 et seq. and have been
assigned OMB Numbers 1557-0159,
3064-0046, 1550-0021, and 7100-0247
for institutions reporting data to the
Office of the Comptroller of the
Currency, the Federal Deposit Insurance
Corporation, the Office of Thrift
Supervision, and the Federal Reserve
System, respectively; numbers for the
National Credit Union Administration
and the Department of Housing and
Urban Development are pending.

* * * * *

3. Section 203.3 is amended as
follows:

a. Paragraphs (a)(1) introductory text
and (a)(2) introductory text are
republished;

b. Paragraph (a)(1)(ii) is revised; and

c. Paragraph (a)(2)(ii) is revised.

The revisions read as follows:

§203.3 Exempt institutions.

(a) Exemption based on location, asset
size, or number of home purchase loans.
(1) A bank, savings association, or credit
union is exempt from the requirements
of this regulation for a given calendar
year if on the preceding December 31:

i * X *

(ii) The institution’s total assets were
at or below the asset threshold
established by the Board. The asset
threshold was adjusted from $10 million
to $28 million as of December 31, 1996.
For subsequent years, the Board will
adjust the threshold based on the year-
to-year change in the average of the
Consumer Price Index for Urban Wage
Earners and Clerical Workers, not
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seasonally adjusted, for each twelve-
month period ending in November, with
rounding to the nearest million. The
Board will publish any adjustment to
the asset figure in December in the staff
commentary.

(2) A for-profit mortgage lending
institution (other than a bank, savings
association, or credit union) is exempt
from the requirements of this regulation
for a given calendar year if:

(i) * Kk ok

(ii) The institution’s total assets
combined with those of any parent
corporation were $10 million or less on
the preceding December 31, and the
institution originated fewer than 100
home purchase loans (including
refinancings of home purchase loans) in
the preceding calendar year.

* * * * *

4. In Appendix A to part 203 under
the heading PAPERWORK REDUCTION
ACT NOTICE, the undesignated
paragraph is revised to read as follows:

Appendix A to Part 203—Form and
Instructions for Completion of HMDA
Loan/Application Register

Paperwork Reduction Act Notice

This report is required by law (12 U.S.C.
2801-2810 and 12 CFR part 203). An agency
may not conduct or sponsor, and an
organization is not required to respond to, a
collection of information unless it displays a
currently valid OMB Control Number. The
OMB Control Numbers for this information
collection are 1557-0159, 3064-0046, 1550—
0021, and 7100-0247 for institutions
reporting data to the Office of the
Comptroller of the Currency, the Federal
Deposit Insurance Corporation, the Office of
Thrift Supervision, and the Federal Reserve

System, respectively; numbers for the
National Credit Union Administration and
the Department of Housing and Urban
Development are pending. Send comments
regarding this burden estimate or any other
aspect of this collection of information,
including suggestions for reducing the
burden, to the respective agencies and to the
Office of Information and Regulatory Affairs,
Office of Management and Budget,
Washington, D.C. 20503.

* * * * *

5. Appendix A to Part 203 is amended
as follows:

a. Paragraph I.A.2. is revised;

b. Paragraphs V.A.2. and V.A.3. are
revised;

c. In paragraph V.B.3., the
introductory text is revised; and

d. Paragraph V.E.1. introductory text
is republished and paragraph V.E.1.4 is
revised.

The revisions read as follows:

1. Who Must File a Report
A. Depository Institutions

1.% * *

2. The asset threshold was adjusted from

$10 million to $28 million as of December 31,

1996. Any adjustment to the asset threshold
for depository institutions will be published
by the Board in December in the staff
commentary.

* * * * *

V. Instructions for Completion of Loan/
Application Register

A. Application or Loan Information

1***

2. Date application received. For paper
submissions only, enter the date the loan
application was received by your institution
by month, day, and year, using numerals in
the form MM/DD/CCYY (for example, 01/15/

1999). For institutions submitting data in
electronic form, the proper format is
CCYYMMDD. If your institution normally
records the date shown on the application
form, you may use that date instead. Enter
“NA” for loans purchased by your
institution.

3. Type. Indicate the type of loan or
application by entering the applicable code
from the following:
1—Conventional (any loan other than FHA,

VA, FSA, or RHS loans)
2—FHA-insured (Federal Housing

Administration)
3—VA-guaranteed (Veterans Administration)
4—FSA/RHS-guaranteed (Farm Service

Agency or Rural Housing Service)

* * * * *

B. Action Taken

* * * * *

3. Date of action. For paper submissions
only, enter the date by month, day, and year,
using numerals in the form MM/DD/CCYY
(for example, 02/22/1999). For institutions
submitting data in electronic form, the proper
format is CCYYMMDD.

* * * * *

E. Type of Purchaser
1. Enter the applicable code to indicate
whether a loan that your institution
originated or purchased was then sold to a
secondary market entity within the same
calendar year:
* * * * *
4—FAMC (Federal Agricultural Mortgage
Corporation)
* * * * *

6. In Appendix A, the LOAN/
APPLICATION REGISTER Transmittal
Sheet is revised to read as follows:

BILLING CODE 6210-01-P
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LOAN/APPLICATION REGISTER Form FR HMDA-LAR.
OMB Nos. 1557-0159 (OCC), 3064-0046
(FDIC), 1550-0021 (OTS), and 7100-0247
(FRB); NCUA and HUD numbers
pending.

TRANSMITTAL SHEET

You must complete this transmittal sheet (please type or print) and attach it to the Loan/Application
Register, required by the Home Mortgage Disclosure Act, that you submit to your supervisory agency.

Agency Total line entries contained in
Reporter's Identification Number Code Reporter's Tax Identification Number attached Loan/Application Register
Y G Y Y O Y Y O O e Y U T OO O O O S
The Loan/Application Register that is attached covers activity during the year and contains a total of

pages.

Enter the name and address of your institution. The disclosure statement that is produced by the Federal Financial
Institutions Examination Council will be mailed to the address you supply below:

Name of Institution

Address

City, State, ZIP

Enter the name, telephone number, and facsimile number of a person who may be contacted about questions
regarding your register:

) (-

Name Telephone Number Facsimile Number

An officer of your institution must complete the following section:

I certify to the accuracy of the data contained in this register.

Name of Officer Signature Date
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7. In Appendix A, the LOAN/APPLICATION REGISTER is revised to read as follows:
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8. In Appendix A, the LOAN/
APPLICATION REGISTER CODE
SHEET is revised to read as follows:

Loan/Application Register Code Sheet

Use the following codes to complete the
Loan/Application Register. The instructions
to the HMDA-LAR explain the proper use of
each code.

Application or Loan Information
Type:
1—Conventional (any loan other than FHA,
VA, FSA, or RHS loans)
2—FHA-insured (Federal Housing
Administration)
3—VA-guaranteed (Veterans
Administration)
4—FSA/RHS-guaranteed (Farm Service
Agency or Rural Housing Service)

Purpose:
1—Home purchase (one-to-four family)
2—Home improvement (one-to-four family)
3—Refinancing (home purchase or home
improvement, one-to-four family)
4—Multifamily dwelling (home purchase,
home improvement, and refinancings)

Owner-Occupancy:
1—Owner-occupied as a principal
dwelling
2—Not owner-occupied
3—Not applicable

Action Taken:
1—Loan originated
2—Application approved but not accepted
3—Application denied by financial

institution

4—Application withdrawn by applicant
5—File closed for incompleteness
6—Loan purchased by your institution

Applicant Information

Race or National Origin:
1—American Indian or Alaskan Native
2—Asian or Pacific Islander
3—Black
4—Hispanic
5—White
6—Other
7—Information not provided by applicant
in mail or telephone application
8—Not applicable
Sex:
1—Male
2—Female
3—Information not provided by applicant
in mail or telephone application
4—Not applicable

Type of Purchaser

0—Loan was not originated or was not sold
in calendar year covered by register

1—FNMA (Federal National Mortgage
Association)

2—GNMA (Government National Mortgage
Association)

3—FHLMC (Federal Home Loan Mortgage
Corporation)

4—FAMC (Federal Agricultural Mortgage
Corporation)

5—Commercial bank

6—Savings bank or savings association

7—L.ife insurance company

8—Affiliate institution

9—Other type of purchaser

Reasons for Denial (optional)

1—Debt-to-income ratio
2—Employment history
3—Credit history
4—Collateral
5—Insufficient cash (downpayment, closing
costs)
6—Unverifiable information
7—Credit application incomplete
8—Mortgage insurance denied
9—Other
By order of the Board of Governors of the
Federal Reserve System, September 24, 1998.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 98-26155 Filed 9-29-98; 8:45 am]
BILLING CODE 6210-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 701 and 724

Organization and Operation of Federal
Credit Unions; Trustees and
Custodians of Pension Plans

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final Rule.

SUMMARY: NCUA is adopting as final the
interim final amendments to part 724
regarding federal credit unions acting as
trustees and custodians of pension and
retirement plans and part 701 regarding
retirement benefits for federal credit
union employees that were issued in
March, 1998. The final amendments
revise part 724 to authorize federal
credit unions to act as trustees and
custodians for Roth IRAs and Education
IRAs. The final amendments also
conform part 701 to be consistent with
the changes made to part 724.

DATES: Effective January 1, 1998.
ADDRESSES: National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia, 22314-3428.

FOR FURTHER INFORMATION CONTACT:
Frank S. Kressman, Staff Attorney, at
the above address, or telephone at (703)
518-6540.

SUPPLEMENTARY INFORMATION:

Interim Final Rule

On March 13, 1998, NCUA issued an
interim final rule that made the above
summarized substantive and
conforming revisions to part 724 and
part 701. It became effective upon its
publication in the Federal Register on
March 24, 1998. 63 FR 14025, March 24,
1998. In response to a request for
comment made in the interim final rule,
NCUA received four comment letters,
three from trade associations and one
from a federal credit union. Each of the

four commenters supported the final
amendments and also provided
additional comments, as discussed
below.

The interim final rule provides that
federal credit unions are authorized to
act as trustees and custodians of Roth
IRAs and Education IRAs. Such
authority is in addition to those trustee
and custodian services that federal
credit unions have been authorized to
provide for other kinds of pension and
retirement plans for approximately the
past twenty-three years. Two
commenters noted that many federal
credit unions began acting as trustees
and custodians of Roth IRAs and
Education IRAs as early as January 1,
1998, the date on which such accounts
were available to consumers, and that
many other federal credit unions did the
same between January 1, 1998 and
March 23, 1998. Each of these two
commenters voiced a concern that such
action, having been taken by federal
credit unions in advance of the effective
date of the interim final rule, could
leave many federal credit unions and
Roth IRA and Education IRA account
holders subject to possible tax liability
or other regulatory difficulties.
Specifically, each of these commenters
noted that, because NCUA did not
technically provide federal credit
unions with regulatory authority to act
as trustees and custodians for such
accounts prior to March 24, 1998,
accounts opened prior to that date might
be viewed as failing to qualify for the
intended tax treatment under the
Internal Revenue Code. Under such
circumstances, holders of Roth IRA and
Education IRA accounts opened prior to
March 24, 1998, with regular
contributions or especially via a roll-
over from another qualifying plan, could
face severe tax consequences and other
significant financial hardships.
Accordingly, the commenters urged
NCUA to make this final rule effective
retroactively to January 1, 1998. The tax
benefits available to individuals through
Roth IRA and Education IRA accounts
arise through amendments to the
Internal Revenue Code. Those
amendments became effective for tax
payers as of January 1, 1998. Through
the same IRA amendments, FCUs’
existing statutory authority was
expanded. In the Board’s view, any
limitation resulting from the wording of
NCUA's regulations would raise a
technical regulatory violation for an
FCU, not a tax problem for individual
account holders. Nevertheless, to avoid
any undesirable consequences, cure
unintended results and relieve federal
credit unions acting as trustees and
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custodians of Roth IRAs and Education
IRAs of unnecessary restrictions, NCUA
makes this final rule retroactively
effective as of January 1, 1998. 5 U.S.C.
553(d)(1).

The remaining two commenters
requested NCUA to amend or otherwise
provide clarification regarding the
authority of federal credit unions to act
as trustees and custodians of state and
federal Medical Savings Accounts
(MSASs). One of these commenters also
indicated its preference for NCUA to
move forward in this regard with a
request for comment, rather than an
advanced notice of proposed
rulemaking. As indicated in the interim
final rule, NCUA requested comment
pertaining only to Roth IRAs and
Education IRAs. NCUA made a request
for comment in this manner because to
amend part 724 and part 701 to address
MSAs would entail extensive
modifications or possibly a new rule
and would unduly delay satisfying the
more immediate need to implement the
final amendments pertaining to Roth
IRAs and Education IRAs. The NCUA
agrees with the commenters that the role
of federal credit unions with respect to
the administration of MSAs is an issue
that warrants regulatory review and
intends to conduct such a review in a
timely fashion.

In summary, NCUA is adopting the
interim final amendments in final,
without any changes, except to make
such amendments effective as of January
1, 1998.

Regulatory Procedures

Regulatory Flexibility Act

This final rule conforms the current
regulation to recent changes in the
federal tax law and does not expand
upon the nature of the activity
authorized for federal credit unions. The
Board has determined and certifies that
this rule will not have a significant
economic impact on a substantial
number of small credit unions.
Accordingly, NCUA has determined that
a Regulatory Flexibility Analysis is not
required.

Paperwork Reduction Act

This final rule does not impose any
paperwork requirements.

Executive Order 12612

This final rule only applies to federal
credit unions. It has no affect on the
regulation of state-chartered credit
unions.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.

L. 104-121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where NCUA issues a final
rule as defined by Section 551 of the
Administrative Procedures Act. 5 U.S.C.
551. The Office of Management and
Budget has reviewed this rule and has
determined that for purposes of the
Small Business Regulatory Enforcement
Fairness Act of 1996 this is not a major
rule.

List of Subjects

12 CFR Part 701
Credit unions.

12 CFR Part 724

Credit unions, Pensions, Reporting
and recordkeeping requirements, Trusts
and trustees.

By the National Credit Union
Administration Board, this 23rd day of
September, 1998.

Becky Baker,
Secretary, NCUA Board.

For the reasons stated above and in
the interim final rule, NCUA amends 12
CFR chapter VII as follows:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, 1789. Section 701.6 is also
authorized by 15 U.S.C. 3717. Section 701. 31
is also authorized by 15 U.S.C. 1601 et seq.;
42 U.S.C. 1981 and 3601-3610. Section
701.35 is also authorized by 42 U.S.C. 4311—
4312.

2. Revise the second sentence of
§701.19(a) to read as follows:

§701.19 Retirement benefits for
employees of Federal credit unions.

(@) * * * In those cases where a
Federal credit union is to be a plan
trustee or custodian, the plan must be
authorized and maintained in
accordance with the provisions of Part
724 of this chapter.* * *

* * * * *

PART 724—TRUSTEES AND
CUSTODIANS OF PENSION PLANS

3. The authority citation for part 724
is revised to read as follows:

Authority: 12 U.S.C. 1757, 1765, 1766 and
1787.

4.1n 8724.1, revise the section
heading and first sentence to read as
follows:

§724.1 Federal credit unions acting as
trustees and custodians of pension and
retirement plans.

A Federal credit union is authorized
to act as trustee or custodian, and may
receive reasonable compensation for so
acting, under any written trust
instrument or custodial agreement
created or organized in the United
States and forming part of a pension or
retirement plan which qualifies or
qualified for specific tax treatment
under sections 401(d), 408, 408A and
530 of the Internal Revenue Code (26
U.S.C. 401(d), 408, 408A and 530), for
its members or groups of its members,
provided the funds of such plans are
invested in share accounts or share
certificate accounts of the Federal credit
union. * * *

[FR Doc. 98-26114 Filed 9-29-98; 8:45 am]
BILLING CODE 7535-01-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-272—AD; Amendment
39-10808; AD 98-20-40]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 747-100, —200, —300, SP, and SR
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Boeing Model 747-100,
—200, —300, SP, and SR series airplanes,
that requires the installation of
shielding and separation of the
electrical wiring of the fuel quantity
indication system (FQIS). This
amendment is prompted by a failure
analysis of the FQIS, and by testing
results, which revealed that excessive
energy levels in the electrical wiring
and probes of the fuel system could be
induced by electrical transients. The
actions specified by this AD are
intended to prevent electrical transients,
induced by electromagnetic interference
(EMI), or electrical short circuit
conditions from causing arcing of the
FQIS electrical wiring or probes in the
fuel tank(s). Such arcing could result in
ignition of the fuel tank(s).

EFFECTIVE DATE: November 4, 1998.
ADDRESSES: Information pertaining to
this amendment may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
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Docket, 1601 Lind Avenue, SW.,

Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Chris Hartonas, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130S, FAA, Transport Airplane
Directorate, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2864; fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Boeing 747-100,
—200, and —300 series airplanes was
published in the Federal Register on
December 1, 1997 (62 FR 63624). [An
action to reopen the comment period for
the proposal was issued on March
23,1998 (63 FR 14850, March 27, 1998).]
That action proposed to require the
installation of components for the
suppression of electrical transients and/
or the installation of shielding and
separation of the electrical wiring of the
fuel quantity indication system (FQIS).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

Two commenters support the
proposed rule.

Request To Withdraw Proposed AD:
Lack of Evidence

Three commenters, including the
manufacturer, state that the proposed
AD should be withdrawn or
significantly delayed, based on the lack
of conclusive evidence that the Trans
World Airlines Flight 800 accident on
July 17, 1996 (hereinafter referred to as
TWA Flight 800), which involved a
Model 747-100 series airplane, was
caused by failure of the FQIS
components and wiring that is routed to
the tanks. In addition, the manufacturer
comments extensively on the features of
the existing system that are intended to
prevent an ignition source from existing
in the fuel tanks due to FQIS wiring or
component failures. The manufacturer
further comments that it believes that
the current design of the FQIS is safe in
the originally delivered configuration,
when it is maintained in accordance
with the manufacturer’s approved
maintenance documents. The
manufacturer states that multiple
failures within the FQIS would be
required to create an ignition source
within a fuel tank.

The FAA does not concur that the
proposed AD should be withdrawn or
delayed. The FAA agrees that no
conclusive evidence exists that failure
of the FQIS components or wiring that
is routed to the tanks caused the TWA
Flight 800 airplane accident. However,
during such accidents, evidence that
could lead to a conclusive identification
of the cause of the accident is often
destroyed. Even without the destruction
caused by the accident, there often is no
specific physical evidence of low-energy
electrical arcing. In addition, in
consideration of the amount of wiring
installed on a Boeing Model 747 series
airplane, and in consideration of the
amount of damage to the wiring that
occurred during the airplane fire,
breakup, and subsequent recovery,
conclusive identification of a specific
wire that was damaged before the fire
and breakup is extremely unlikely.

Following the determination that a
fire in the center wing fuel tank of the
TWA Flight 800 airplane was the initial
event in the airplane breakup, and the
determination that the fire was not
caused by an external source such as a
bomb or missile, the National
Transportation Safety Board (NTSB) has
necessarily used systems analysis
methods to determine what systems on
the airplane are most likely to have been
the source of ignition energy. That
analysis included an examination of
system failure modes and effects, an
examination of service history, and
examinations of similar airplanes. It was
that analysis that led the FAA to
propose the requirements specified in
the notice of proposed rulemaking
(NPRM).

In commenting on the specific design
features of the FQIS on Model 747 series
airplanes, the manufacturer points out
that multiple independent failures
would be required to create an FQIS-
related ignition source in the fuel tank,
implying that such an event is therefore
impossible. The FAA agrees that more
than one failure would be required to
create an ignition source inside the fuel
tank. The fact that fuel tank explosions
on Model 747 series airplanes have been
rare would seem to support a claim that
single failures have not been the cause
of fuel tank explosions. However,
during the accident investigation, the
FQIS safety analysis and the
examinations of Model 747 series
airplanes performed by the NTSB
revealed several scenarios where a
combination of a latent failure or aging
condition within the fuel tank and a
subsequent single failure or electrical
interference condition outside the tank
can cause an ignition source to occur
inside a fuel tank.

Examples of these in-tank and out-of-
tank conditions that can contribute to a
multiple-failure ignition scenario were
found in airplane service records and on
airplanes that were inspected by the
FAA and the NTSB. Various center wing
fuel tanks were found with conductive
debris in the tanks, damaged FQIS wire
insulation at the fuel probes, and
contamination of probes and in-tank
wiring by conductive copper/sulfur or
silver/sulfur films. Each of these
conditions can create latent potential
ignition locations inside the fuel tank.

In addition, several conditions have
been identified that can lead to
sufficient energy in the FQIS wiring to
create an ignition source if combined
with one of the latent conditions
described above. For example,
electromagnetic coupling between
systems routed together in bundles can
occur. In addition, direct short circuit
conditions can occur in wire bundles
containing FQIS wiring. Airplanes were
found with aluminum drill shavings on
and inside various wire bundles in
several locations between the flight deck
and the fuel tank. Such shavings can,
with vibration or other motion, cut
through wire insulation and provide a
conductive path between wires in a
bundle. Service history contains records
of wire bundle fires, which may have
been due to such conditions. An
examination of one wire bundle
involved in such a fire revealed the
presence of aluminum globules,
presumably from molten shavings.

The manufacturer also stated that, if
a failure in a wire bundle involving the
FQIS were to occur, the FQIS
indications would be affected and the
failure would be noted and repaired. No
arc would be created inside the fuel
tank due to the inherently safe design of
the in-tank components and wiring. The
FAA does not agree. If one of the latent
in-tank conditions discussed above
existed on the accident airplane, the
first indication of a wire bundle failure
or electromagnetic interference (EMI)
event outside the tank may have been
ignition of the fuel vapor in the tank. In
the minutes immediately preceding the
in-flight breakup of the TWA Flight 800
airplane, the cockpit voice recorder
indicates that the crew noticed a fuel
flow indicator that was providing erratic
indications. Such indications could
have been due to a failure occurring in
a wire bundle. The NTSB investigation
determined that the fuel flow indicator
wiring was routed in the same wire
bundle as FQIS wiring on the TWA
Flight 800 airplane.

An examination of the service history
for transport category airplanes on
which shielding and separation of the
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FQIS wiring from other systems have
been incorporated has shown that fewer
fuel tank fire/explosion events have
occurred (a tabulation of transport
airplane fuel tank fires was included in
the FAA Notice of Request for
Comments on NTSB Safety
Recommendations published in the
Federal Register on April 3, 1997 (62 FR
16014)). The two most recent fuel tank
explosion accidents—a Boeing Model
737-300 series airplane operated by
Philippine Airlines in 1990, and a
Boeing Model 747-100 series airplane
operated as TWA Flight 800 in 1996—
remain unsolved, and both airplane
types follow the wiring practices
addressed by this rule.

Therefore, the FAA has determined
that, to address the potential for fuel
tank ignition due to a latent failure plus
one subsequent failure, the type design
of the Model 747 series airplane must be
brought up to the same wiring standards
as other transport category airplanes
certificated during the same time period
that the Model 747 series airplane was
certificated. (Similar rulemaking has
been proposed for Model 737 series
airplanes. Reference Rules Docket No.
98-NM-50-AD (63 FR 38524, April 22,
1998).) No change to this final rule is
necessary.

Request To Withdraw Proposed AD:
Inaccurate Test Results

Four commenters state that the
proposed AD should be withdrawn and
the problem studied further. The
commenters claim that the results of
laboratory EMI testing performed by the
manufacturer are not representative of
actual conditions on an airplane.

These commenters further state that
results of additional testing performed
by the manufacturer on an airplane did
not agree with the findings obtained in
the laboratory, and showed much lower
levels of electromagnetic coupling
between the FQIS and other systems on
the airplane. The FAA does not concur
that the proposed AD should be
withdrawn. The laboratory testing
performed by the manufacturer was
based on an industry-accepted
procedure (FAA Advisory Circular 21—
16C, ““Radio Technical Commission for
Aeronautics” Document DO-160C). The
test set-up and procedure re-create a
well-known electrical transient event
resulting from switching of airplane
electrical systems.

The industry-accepted test set-up and
procedure were developed by industry
with key support from the
manufacturer, and were based, in part,
on data provided by the manufacturer
for typical switching transients on the
manufacturer’s airplanes.

Also, the FAA has determined that
the test procedures used during the
manufacturer’s airplane test were not
representative of all the possible
conditions on an airplane in operation.
The test was performed on an out-of-
service airplane with only some of the
relevant systems powered and switched.
No attempt was made to represent any
system failure conditions or
compromised shielding/grounding
provisions on the systems that were
powered and switched. Also, because of
the way airplane wire bundles are
manufactured and installed, significant
variation in levels of coupling among
systems has been seen in the past and
would be expected on Model 747 series
airplanes.

Moreover, the FAA'’s determination of
the existence of an unsafe condition is
not wholly dependent on the results of
the tests discussed above. In the FQIS
system safety analysis and airplane
inspections performed by the NTSB,
several tank ignition scenarios were
identified involving a combination of a
latent failure or aging condition inside
the fuel tank and a subsequent failure or
electromagnetic coupling outside the
tank. Various FAA and NTSB activities
identified actual examples of, or the
specific potential for, each of those
types of contributing conditions. The
FAA has proposed a separate AD action
to address contributing in-tank failure or
aging conditions that have been
identified. [Reference Rules Docket No.
98-NM-163-AD (63 FR 39765, dated
July 24, 1998).] This final rule is
intended to address the out-of-tank
contributing conditions that could lead
to tank ignition.

By requiring ““best practices” to be
used both inside the tank (to eliminate
the possibility for the creation of latent
‘“spark-gap” locations in the event of
high voltage on the FQIS wires) and
outside the tank (to avoid introduction
of ignition energy onto the FQIS wires),
the FAA believes that the FQIS design
of the Model 747 series airplane will
meet appropriate fail-safe standards.
The modified design will then provide
the level of safety (i.e., tank ignition
events should never occur) intended by
the regulations in place at the time of
original certification of the design, and
the unsafe condition will be eliminated
from this threat. No change to the final
rule is necessary.

Request To Withdraw Proposed AD:
Potential for Other Safety Problems

Seven commenters state that the
proposed rule should be withdrawn and
the need for the rule should be studied
further. The commenters are concerned
that the proposed changes may

introduce other unforeseen problems
onto an airplane that has an excellent
safety record. The commenters are
specifically concerned about transient
suppression devices reducing the
accuracy of the FQIS and the
replacement of wiring causing damage
to remaining wiring on older airplanes.
These commenters also express concern
that transient suppression devices could
have latent failure conditions under
which electrical transients would not be
suppressed, and therefore would require
added repetitive inspections or tests.

The FAA does not concur that the
proposed AD should be withdrawn.
However, the FAA agrees with
comments from the manufacturer and
one of the operators that the use of
transient suppression devices to
perform a critical function of preventing
tank ignition is new, and that the
industry should be cautious in
exploring that option. Therefore, the
FAA is not including a requirement for
the incorporation of such devices in the
final rule. The FAA instead is requiring
that the FQIS wiring be shielded and
separated from other wiring, as
explained previously. This requirement
is merely a subset of those requirements
specified in the proposed AD. The
modified wiring configuration proposed
by the manufacturer caps and stows the
existing wiring and requires the new
wiring to be installed as a separate
bundle in most parts of the airplane.
This method minimizes the disturbance
of existing wiring, which reduces the
likelihood that additional problems will
be caused by the modification of the
FQIS wiring. The FAA has revised the
final rule to eliminate the proposed
requirement for installation of transient
suppression devices.

Request To Delay Issuance of the AD:
Make Service Information Available

Two commenters, including the
manufacturer of FQIS components, state
that the proposed AD should not be
issued until service information to
accomplish the required actions is
available from the manufacturer. These
commenters state that the cost of the
proposed rule could not be assessed
accurately in the absence of service
information, and that a significant
portion of the proposed compliance
time would be used up in the
preparation of service information.

The FAA does not concur. The FAA
does not consider that delaying this
action until after the release of the
service bulletin planned by the
manufacturer is warranted because
sufficient technology currently exists to
devise and install the required features
within the compliance time. However,
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paragraph (a) of the final rule has been
revised to allow 36 months for the
modification of airplanes. The extension
of the compliance time afforded by this
change is intended to allow sufficient
time for the preparation of a
manufacturer’s service bulletin and for
the subsequent modification of the
affected airplanes during scheduled
maintenance. The FAA has determined
that this extension of the compliance
time will not have a significant adverse
effect on the safety of the fleet of Model
747 series airplanes.

At the time the NPRM was issued, the
manufacturer had not prepared service
information with specific cost
information; the FAA estimated the
costs based on similar modifications
accomplished previously on other
airplane models. The cost estimate has
been revised based on information
provided by the manufacturer, as
discussed below.

Request To Delay Issuance of the AD
Until a Meeting Is Held

One commenter states that the rule
should be withdrawn or delayed until a
meeting can be held among
representatives of operators,
manufacturers, and the FAA. The FAA
does not concur. The commenter
provided no technical justification for
the proposed delay. As indicated
previously, the compliance time has
been extended from 12 months, as
proposed, to 36 months in this final
rule. To delay this action further would
be inappropriate, since the FAA has
determined that an unsafe condition
exists and that affected airplanes must
be modified to ensure continued safety.
No change to the AD is necessary.

Request To Extend Compliance Time

Seven commenters, including the
manufacturer, a vendor of transient
suppression systems, and several
operators, state that a longer compliance
time should be allowed to allow
modification of airplanes during heavy
maintenance activities scheduled
previously and to allow time for service
information to be prepared. The
manufacturer states that 18 to 24
months would be required to prepare
service information.

The FAA concurs partially. Although,
as explained previously, the FAA does
not agree that 18 to 24 months would be
required solely to prepare service
information, the FAA does agree that
schedule interruptions should be
minimized in performing the
modifications to the Model 747 series
airplane fleet. The FAA has attempted
to determine a compliance time that
provides for the most timely

modification possible without causing
unnecessary schedule interruptions. As
stated previously, the FAA has revised
paragraph (a) of the final rule to extend
the compliance time to 36 months for
accomplishment of the modification.
This compliance time is expected to
allow sufficient time for preparation of
service information, and for the affected
airplanes to be modified during
scheduled “C” or “D” checks.

Preference for a Specific Design
Solution

Three commenters, including the
manufacturer, propose no specific
change to the rule, but state a preference
for a particular design change to address
the unsafe condition. The manufacturer
states that it believes that wire
separation and shielding is currently the
preferable solution because of concerns
about transient suppression devices
reducing the accuracy of the fuel
quantity indication and concerns about
those devices having latent failure
conditions under which electrical
transients would not be suppressed.
Another commenter, an operator,
prefers that transient suppression alone
be used because it would be less costly
and disruptive to install. A specific
technical and marketing proposal for
transient suppression devices was
submitted by a vendor of such devices
for other types of installations.

The FAA infers that the commenters
request that a particular design be
required rather than offering optional
methods of compliance. The FAA
concurs partially. As discussed
previously, the FAA agrees that wire
separation and shielding provide the
preferred design solution. Based on
comments from the manufacturer and
on its own further analysis, the FAA has
determined that transient suppression
devices alone may not meet the intent
of the rule. The FAA has concerns that
transient suppression devices may have
latent failure modes that render the
transient suppression function
inoperative, or may have failure modes
that may allow introduction of high
voltage signals into the fuel tank that
otherwise would not have occurred.

Based on the comments and the
FAA’s concerns, paragraph (a) of the
final rule has been revised to eliminate
the general requirement for transient
suppression. Operators that have
specific design changes other than those
required by the AD that may provide an
acceptable level of safety may request
approval of an alternative method of
compliance in accordance with
paragraph (b) of the AD.

Request for Inclusion of Optional
Method of Compliance

Three commenters suggest that the
installation of a BFGoodrich Aerospace
FQIS be allowed as an optional method
of compliance in the proposed AD. The
commenters state that the BFGoodrich
system, already approved by a
Supplemental Type Certificate and
installed on approximately 75 airplanes,
incorporates shielding and separation of
the FQIS wiring from the wiring for
other airplane systems.

The FAA does not concur. Until
specific design data are reviewed, the
FAA cannot determine whether the
BFGoodrich design should be approved
as an alternative method of compliance.
To delay this action while the FAA
reviews the BFGoodrich design would
be inappropriate, since the FAA has
determined that an unsafe condition
exists and that affected airplanes must
be modified to ensure continued safety.
Interested operators may request
approval of an alternative method of
compliance in accordance with the
provisions of paragraph (b) of the AD.
No change to the final rule is necessary.

Request To Revise Cost Estimate of the
Proposed AD

Three commenters propose no
specific change to the rule, but disagree
with the cost estimate in the proposed
rule, and offer differing specific cost
estimates. One commenter, an operator,
states that at least 200 work hours per
airplane would be required to perform
the proposed modification, and even
more hours would be required if the
FQIS wire routing is changed
significantly. A vendor of FQIS’s states
that, based on its own experience
retrofitting such systems in Model 747
series airplanes, 600 to 1,200 work
hours per airplane would be required to
perform the proposed modifications.
The manufacturer states that 450 work
hours and $9,000 for parts would be
required to separate and shield the FQIS
wiring, and that 16 to 24 work hours
and $25,000 for parts would be required
to install transient suppression devices.

The FAA infers that the commenters
are requesting revision of the cost
impact information of the AD. The FAA
concurs. At the time the NPRM was
issued, the manufacturer had not
prepared service information with
specific cost information. The FAA
made an estimate of the costs based on
similar modifications accomplished
previously on other airplane models.
The cost estimate in this final rule has
been revised based on information
provided by the manufacturer, and now
reflects that modification of affected
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Model 747 series airplanes to install
shielded FQIS wiring and to separate
the FQIS wiring from other wiring is
expected to require 450 work hours and
$9,000 for parts.

Request for Clarification of Affected
Fuel Tanks

One commenter states that the
proposed AD refers only to fuel tanks
and is not clear as to whether it is
intended to apply to all fuel tanks or
just the center wing fuel tank. The FAA
concurs that clarification is necessary,
and has changed the final rule to clearly
indicate that it is applicable to all fuel
tanks.

Clarification of Systems Affected

Since the issuance of the NPRM, the
FAA recognized that the proposed AD
may be unclear with respect to which
electrical circuits were intended to be
affected by the proposed AD. The FAA
considers the FQIS wiring to include all
electrical circuits associated with the
control or indication of the fuel quantity
on the airplane. This would include, but
is not limited to, the FQIS tank probe
circuits, the volumetric shutoff
compensator circuits, densitometer
circuits, and float switch circuits. The
term ““circuits” is considered by the
FAA to include airplane wiring as well
as wiring within components. No
change to the final rule is necessary.

Clarification of Airplane Models
Affected

The NPRM indicated that the
airplanes affected by the proposed AD
were Boeing Model 747-100, —200, and
—300 series airplanes. The proposed AD
was intended to apply to all Boeing
Model 747 series airplanes that do not
have shielded and separated FQIS
wiring, including the 747SR and 747SP
series airplanes. The estimate of the
affected fleet size that was provided in
the NPRM included those airplanes,
which many, including the
manufacturer, consider to be part of the
Model 747-100 series. Those models are
listed separately on the Model 747 Type
Certificate Data Sheet. Therefore, in
order to clarify that this AD does apply
to those models, the final rule has been
revised to list the affected airplanes as
Boeing Model 747-100, —200, —300, SP,
and SR series.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will

neither significantly increase the
economic burden on any operator nor
increase the scope of the AD.

Cost Impact

There are approximately 650 Model
747-100, —200, —300, SP, and SR series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
202 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 450 work hours per
airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $9,000 per
airplane. Based on these figures, the cost
impact of the AD on U.S. operators is
estimated to be $7,272,000, or $36,000
per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the

Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-40 Boeing: Amendment 39-10808.
Docket 97-NM—-272—-AD.

Applicability: All Model 747-100, —200,
—300, —SP, and -SR series airplanes,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent electrical transients induced by
electromagnetic interference (EMI) or
electrical short circuit conditions from
causing arcing of the fuel quantity indication
system (FQIS) electrical wiring or probes in
the fuel tank(s), which could result in
ignition of the fuel tank(s), accomplish the
following:

(a) Within 36 months after the effective
date of this AD, replace all of the FQIS wiring
outside of the fuel tanks and surge tank with
shielded wiring, and install that wiring so as
to provide separation of that wiring from
other airplane systems wiring, in accordance
with a method approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.
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(d) This amendment becomes effective on
November 4, 1998.

Issued in Renton, Washington, on
September 23, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25972 Filed 9-29-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—NM-254-AD; Amendment
39-10751; AD 98-19-09]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-100, —200, —300, —400, and
—500 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Boeing Model 737-100,
—200, —300, —400, and —500 series
airplanes, that currently requires
removal of the fuel boost pump wiring
in the conduits of the wing and center
fuel tanks; an inspection to detect
damage of the wiring, and corrective
action, if necessary; and eventual
installation of Teflon sleeving over the
electrical cable. That AD was prompted
by reports of severe wear of the fuel
boost pump wiring due to chafing
between the wiring and the surrounding
conduit inside the fuel tank; pin-hole-
sized holes in the conduit that appear to
be the result of arc-through of the
conduit; and exposure of the main tank
boost pump wire conductor inside a
conduit and signs of arcing to the wall
of the conduit. This amendment
expands the inspection requirement to
include additional airplanes. The
actions specified by this AD are
intended to detect and correct chafing
and electrical arcing between the fuel
boost pump wiring and the surrounding
conduit, which, if not corrected, could
result in arc-through of the conduit, and
consequent fire or explosion of the fuel
tank.

DATES: Effective October 15, 1998.

The incorporation by reference of
Boeing Alert Service Bulletin 737—
28A1120, dated April 24, 1998, as
revised by Notices of Status Change
NSC 01, dated May 7, 1998, NSC 02,
dated May 8, 1998, and NSC 03, dated
May 9, 1998, as listed in the regulations,

was previously approved by the Director
of the Federal Register on June 29, 1998.

The incorporation by reference of
Boeing Alert Service Bulletin 737—
28A1120, Revision 1, dated May 28,
1998, as listed in the regulations, is
approved by the Director of the Federal
Register as of October 15, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
November 30, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
254—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dorr
Anderson, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2684;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: On June
12, 1998, the FAA issued AD 98-11-52,
amendment 39-10611 (63 FR 34271,
June 24, 1998), applicable to all Boeing
Model 737-100, —200, —300, —400, and
—500 series airplanes, to require removal
of the fuel boost pump wiring in the
conduits of the wing and center fuel
tanks; an inspection to detect damage of
the wiring, and corrective action, if
necessary; and eventual installation of
Teflon sleeving over the electrical cable.
That action was prompted by reports of
severe wear of the fuel boost pump
wiring due to chafing between the
wiring and the surrounding conduit
inside the fuel tank; pin-hole-sized
holes in the conduit that appear to be
the result of arc-through of the conduit;
and exposure of the main tank boost
pump wire conductor inside a conduit
and signs of arcing to the wall of the
conduit. The actions required by that
AD are intended to detect and correct
chafing and electrical arcing between
the fuel boost pump wiring and the
surrounding conduit, which, if not
corrected, could result in arc-through of
the conduit, and consequent fire or
explosion of the fuel tank.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, the
FAA has received reports of severe
chafing of the boost pump wiring (with
wear of the primary wire insulation
between 40 percent and 80 percent) on
Boeing Model 737 series airplanes that
had accumulated between 29,000 and
35,000 total flight hours. Some of these
airplanes had accumulated fewer flight
hours than the number of flight hours
specified as the inspection threshold in
AD 98-11-52.

In light of these findings, the FAA has
determined that it is necessary to
expand the inspection requirement to
include airplanes that have accumulated
between 20,000 and 30,000 total flight
hours. This is necessary to ensure that
these airplanes have not also developed
a problem with chafing and electrical
arcing between the fuel boost pump
wiring and the surrounding conduit.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 737—
28A1120, Revision 1, dated May 28,
1998. The procedures for inspecting the
fuel boost pump wiring and installing
Teflon sleeving are essentially identical
to the procedures described in the
original version of the alert service
bulletin (referenced in AD 98-11-52).
The only change effected by Revision 1
is to provide information concerning
revised rework instructions and
optional parts and procedures.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of this same
type design, this AD supersedes AD 98—
11-52 to continue to require removal of
the fuel boost pump wiring in the
conduits of the wing and center fuel
tanks; an inspection to detect damage of
the wiring, and corrective action, if
necessary; and eventual installation of
Teflon sleeving over the electrical cable.
This AD expands the inspection
requirement to include airplanes that
have accumulated between 20,000 and
30,000 total flight hours. The actions are
required to be accomplished in
accordance with the alert service
bulletin described previously. This AD
also requires that operators report
findings of discrepancies to the
manufacturer.

Possible Future Rulemaking Action

The FAA currently is considering
further rulemaking action that would
supersede this action to additionally
require inspection of Model 737 series
airplanes that have accumulated less
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than 20,000 total flight hours. However,
the planned compliance time for the
inspection is sufficiently long so that
notice and opportunity for prior public
comment will be practicable.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 98—-NM—-254—-AD.”” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various

levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a ““significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10611 (63 FR
34271, June 24, 1998), and by adding a
new airworthiness directive (AD),
amendment 39-10751, to read as
follows:

98-19-09 Boeing: Amendment 39-10751.
Docket 98—NM—-254—AD. Supersedes AD
98-11-52, Amendment 39-10611.

Applicability: All Model 737-100, —200,
—300, —400, and —500 series airplanes;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in

accordance with paragraph (m)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct chafing and electrical
arcing between the fuel boost pump wiring
and the surrounding conduit, which, if not
corrected, could result in arc-through of the
conduit, and consequent fire or explosion of
the fuel tank, accomplish the following:

Inspections Required by AD 98-11-52

(a) For all airplanes that have accumulated
50,000 or more total flight hours as of June
29, 1998 (the effective date of AD 98-11-52,
amendment 39-10611): Prior to further flight,
remove the fuel boost pump wiring from the
in-tank conduit for the aft boost pumps in
main tanks numbers 1 and 2, and perform a
detailed visual inspection to detect damage
of the wiring, in accordance with the
procedures specified in Boeing Alert Service
Bulletin 737-28A1120, dated April 24, 1998,
as revised by Notices of Status Change NSC
01, dated May 7, 1998, NSC 02, dated May
8, 1998, and NSC 03, dated May 9, 1998; or
Revision 1, dated May 28, 1998.

(b) For all airplanes that have accumulated
less than 50,000 total flight hours as of
receipt of telegraphic AD T98-11-51: Prior to
the accumulation of 40,000 total flight hours,
or within 14 days after June 29, 1998,
whichever occurs later, remove the fuel boost
pump wiring from the in-tank conduit for the
aft boost pumps in main tanks numbers 1 and
2, and perform a detailed visual inspection
to detect damage of the wiring, in accordance
with the procedures specified in Boeing Alert
Service Bulletin 737-28A1120, dated April
24,1998, as revised by Notices of Status
Change NSC 01, dated May 7, 1998, NSC 02,
dated May 8, 1998, and NSC 03, dated May
9, 1998; or Revision 1, dated May 28, 1998.

(c) For all airplanes: Remove the fuel boost
pump wiring from the in-tank conduit for the
center tank left and right boost pumps, and
perform a detailed visual inspection to detect
damage of the wiring, in accordance with the
procedures specified in Boeing Alert Service
Bulletin 737-28A1120, dated April 24, 1998,
as revised by Notices of Status Change NSC
01, dated May 7, 1998, NSC 02, dated May
8, 1998, and NSC 03, dated May 9, 1998; or
Revision 1, dated May 28, 1998. Accomplish
the inspection at the earliest of the times
specified in paragraphs (c)(1), (c)(2), and
(©)(3).

(1) For Model 737-300, —400, and -500
series airplanes: Inspect prior to the
accumulation of 40,000 total flight hours, or
within 14 days after June 29, 1998,
whichever occurs later.

(2) For Model 737-100 and —200 series
airplanes: Inspect prior to the accumulation
of 40,000 total flight hours, or within 10 days
after June 29, 1998, whichever occurs later.

(3) For all airplanes: Inspect prior to the
accumulation of 50,000 total flight hours, or
within 5 days after June 29, 1998, whichever
occurs later.

(d) For all airplanes: Prior to the
accumulation of 30,000 total flight hours or
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within 45 days after June 29, 1998,
whichever occurs later, remove the fuel boost
pump wiring from the in-tank conduit for the
aft boost pumps in main tanks numbers 1 and
2, and the center tank left and right boost
pumps, and perform a detailed visual
inspection to detect damage of the wiring, in
accordance with the procedures specified in
Boeing Alert Service Bulletin 737-28A1120,
dated April 24, 1998, as revised by Notices
of Status Change NSC 01, dated May 7, 1998,
NSC 02, dated May 8, 1998, and NSC 03,
dated May 9, 1998; or Revision 1, dated May
28, 1998.

New Inspection Requirement

(e) For airplanes that have accumulated
20,000 or more total flight hours and less
than 30,000 total flight hours as of the
effective date of this AD: Within 60 days after
the effective date of this AD, remove the fuel
boost pump wiring from the in-tank conduit
for the aft boost pumps in main tanks
numbers 1 and 2, and the center tank left and
right boost pumps, and perform a detailed
visual inspection to detect damage of the
wiring; in accordance with the procedures
specified in Boeing Alert Service Bulletin
737-28A1120, dated April 24, 1998, as
revised by Notices of Status Change NSC 01,
dated May 7, 1998, NSC 02, dated May 8,
1998, and NSC 03, dated May 9, 1998; or
Revision 1, dated May 28, 1998.

Corrective Actions

(f) If red, yellow, blue, or green wire
insulation cannot be seen through the outer
jacket of the electrical cable during any
inspection required by this AD: Prior to
further flight, accomplish paragraph (f)(1),
((2), or (f)(3) of this AD in accordance with
procedures specified in Boeing Alert Service
Bulletin 737-28A1120, dated April 24, 1998,
as revised by Notices of Status Change NSC
01, dated May 7, 1998, NSC 02, dated May
8, 1998, and NSC 03, dated May 9, 1998; or
Revision 1, dated May 28, 1998.

(1) Install Teflon sleeving over the
electrical cable, and reinstall the cable. Or

(2) Reinstall the electrical cable without
Teflon sleeving over the cable. Within 500
flight hours after accomplishment of the
reinstallation, repeat the inspection
described in paragraph (d) of this AD; and
install Teflon sleeving over the cable. Or

(3) Replace the electrical cable with new
cable without Teflon sleeving. Within 18
months or 6,000 flight hours, whichever
occurs first, repeat the inspection specified in
paragraph (d) of this AD, and install Teflon
sleeving over the cable.

(9) If red, yellow, blue, or green wire
insulation can be seen through the outer
jacket of the electrical cable during any
inspection required by this AD, but no
evidence of electrical arcing is found: Prior
to further flight, accomplish either paragraph
(9)(1) or (g)(2) of this AD in accordance with
the procedures specified in Boeing Alert
Service Bulletin 737-28A1120, dated April
24,1998, as revised by Notices of Status
Change NSC 01, dated May 7, 1998, NSC 02,
dated May 8, 1998, and NSC 03, dated May
9, 1998; or Revision 1, dated May 28, 1998.

(1) Replace the damaged electrical cable
with a new cable, install Teflon sleeving over
the cable, and reinstall the cable. Or

(2) Replace the electrical cable with a new
cable without Teflon sleeving. Within 18
months or 6,000 flight hours, whichever
occurs first, repeat the inspection described
in paragraph (d) of this AD; and install
Teflon sleeving over the cable.

(h) If any evidence of electrical arcing but
no evidence of fuel leakage is found on the
removed electrical cable during any
inspection required by this AD: Prior to
further flight, accomplish paragraphs (h)(1)
and (h)(2) of this AD in accordance with the
procedures specified in Boeing Alert Service
Bulletin 737-28A1120, dated April 24, 1998,
as revised by Notices of Status Change NSC
01, dated May 7, 1998, NSC 02, dated May
8, 1998, and NSC 03, dated May 9, 1998; or
Revision 1, dated May 28, 1998.

(1) Verify the integrity of the conduit in
accordance with the instructions contained
in NSC 03 or Revision 1 of the alert service
bulletin. And

(2) Accomplish either paragraph (h)(2)(i) or
(h)(2)(ii) of this AD in accordance with the
alert service bulletin.

(i) Replace the damaged electrical cable
with a new cable, install Teflon sleeving over
the cable, and reinstall the cable. Or

(ii) Replace the electrical cable with a new
cable without Teflon sleeving. Within 18
months or 6,000 flight hours, whichever
occurs first, repeat the inspection described
in paragraph (d) of this AD; and install
Teflon sleeving over the cable.

(i) If any evidence of fuel is found on the
removed electrical cable during any
inspection required by this AD: Prior to
further flight, accomplish paragraphs (i)(1)
and (i)(2) of this AD in accordance with the
procedures specified in Boeing Alert Service
Bulletin 737-28A1120, dated April 24, 1998,
as revised by Notices of Status Change NSC
01, dated May 7, 1998, NSC 02, dated May
8, 1998, and NSC 03, dated May 9, 1998; or
Revision 1, dated May 28, 1998.

(1) Replace the conduit section where
electrical arcing was found. And

(2) Accomplish either paragraph (i)(2)(i) or
(1)(2)(ii) of this AD.

(i) Replace the damaged electrical cable
with a new cable, install Teflon sleeving over
the cable, and reinstall the cable. Or

(ii) Replace the electrical cable with a new
cable without Teflon sleeving. Within 18
months or 6,000 flight hours, whichever
occurs first, repeat the inspection described
in paragraph (d) of this AD; and install
Teflon sleeving over the cable.

(i) For Groups 1 and 2 airplanes, as
identified in Boeing Alert Service Bulletin
737-28A1120, dated April 24, 1998:
Concurrent with the first accomplishment of
corrective action in accordance with
paragraph (f), (9), (h), or (i) of this AD, as
applicable, replace the case ground wire with
a new wire in accordance with Boeing Alert
Service Bulletin 737-28A1120, dated April
24,1998; as revised by Notices of Status
Change NSC 01, dated May 7, 1998, NSC 02,
dated May 8, 1998, and NSC 03, dated May
9, 1998; or Revision 1, dated May 28, 1998.

(k) Installation of Teflon sleeving over any
electrical cable that is new or has been
inspected in accordance with paragraph (a),
(b), (c), (d), or (e) of this AD, constitutes
terminating action for the requirements of
this AD.

(I) If any damage specified in paragraph (g),
(h), or (i) of this AD is found during any
inspection required by this AD, within 10
days after accomplishing the inspection
required by paragraph (a), (b), (c), (d), or (e)
of this AD, as applicable, accomplish
paragraphs (I)(1) and (I)(2) of this AD.
Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501 et seq.) and have been assigned OMB
Control Number 2120-0056.

(1) Submit any damaged electrical cables
and conduits to Boeing, in accordance with
Boeing Alert Service Bulletin 737-28A1120,
dated April 24, 1998, as revised by Notices
of Status Change NSC 01, dated May 7, 1998,
NSC 02, dated May 8, 1998, and NSC 03,
dated May 9, 1998; or Revision 1, dated May
28, 1998; include the serial number of the
airplane, the number of total flight hours and
flight cycles accumulated on the airplane,
and the location of the electrical cable on the
airplane.

(2) For airplanes that are inspected after
June 29, 1998, submit the serial number of
the airplane, the number of total flight hours
and flight cycles accumulated on the
airplane, and the location of the electrical
cable on the airplane to the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington 98055—
4056; fax (425) 227-1181.

(m)(1) An alternative method of
compliance or adjustment of the compliance
time that provides an acceptable level of
safety may be used if approved by the
Manager, Seattle ACO. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Seattle ACO.

(m)(2) Alternative methods of compliance,
approved previously in accordance with AD
98-11-52 are approved as alternative
methods of compliance with this AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(n) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(o) Except as provided in paragraph (k)(2)
of this AD, the actions shall be done in
accordance with Boeing Alert Service
Bulletin 737-28A1120, dated April 24, 1998,
as revised by Notice of Status Change NSC
01, dated May 7, 1998, Notice of Status
Change NSC 02, dated May 8, 1998, and
Notice of Status Change NSC 03, dated May
9, 1998; or Boeing Alert Service Bulletin
737-28A1120, Revision 1, dated May 28,
1998.

(1) The incorporation by reference of
Boeing Alert Service Bulletin 737-28A1120,
Revision 1, dated May 28, 1998, as listed in
the regulations, is approved by the Director
of the Federal Register as of October 15, 1998.

(2) The incorporation by reference of
Boeing Alert Service Bulletin 737-28A1120,
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dated April 24, 1998, as revised by Notice of
Status Change NSC 01, dated May 7, 1998,
Notice of Status Change NSC 02, dated May
8, 1998, and Notice of Status Change NSC 03,
dated May 9, 1998, was approved previously
by the Director of the Federal Register as of
June 29, 1998 (63 FR 34271, June 24, 1998).

(3) Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(p) This amendment becomes effective on
October 15, 1998.

Issued in Renton, Washington, on
September 23, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25971 Filed 9-29-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

14 CFR Part 243
[Docket No. OST-95-950]
RIN 2105-AB78

Passenger Manifest Information

AGENCY: Office of the Secretary, DOT.
ACTION: Denial of Petition for
Rulemaking.

SUMMARY: The National Air Carrier
Association (NACA) filed a petition for
reconsideration of DOT’s final rule
concerning passenger manifests on
airline flights to or from the United
States. NACA asked that travel agents
and tour operators be required to collect
the full name of each U.S. citizen
passenger and solicit the name and
telephone number of a contact.
Currently, this is required only of
airlines. DOT is denying the petition.
FOR FURTHER INFORMATION CONTACT:
Joanne Petrie, Office of the General
Counsel, U.S. Department of
Transportation, 400 Seventh St., SW.,
Washington, DC 20905; 202 366—-9315.
SUPPLEMENTARY INFORMATION:

Background

On February 18, 1998, the Department
of Transportation published a final rule
(63 FR 8258) requiring certificated air
carriers and large foreign air carriers
authorized to operate large aircraft to
collect the full name of each U.S. citizen
traveling on flight segments to or from
the United States, and to solicit a
contact name and telephone number. In
the event of an aviation disaster, airlines

would be required to provide the
information to the Department of State
and, in certain instances, to the National
Transportation Safety Board. Each
carrier would develop its own collection
system. The rule was adopted pursuant
to the Aviation Security Improvement
Act of 1990. The rule is intended to
provide the United States government
with prompt and adequate information
in the event of an aviation disaster on
covered flights.

Petition for Reconsideration

On June 18, 1998, the National Air
Carrier Association (NACA), on behalf
of American Trans Air, Miami Air
International, Omni Air International,
Tower Air, and World Airways, filed a
Petition for Reconsideration. The
petition requested that the Department
modify the provisions regarding
information collection requirements
(8243.7) in the final rule to require that
tour operators and travel agents, in
addition to air carriers, be required to
collect the full name of each U.S. citizen
and solicit the name and telephone
number of a contact for each U.S. citizen
passenger boarded on covered flight
segments.

NACA argued that the rule would be
more successful if all sellers of air
transportation are required to
participate in the collection of contact
information. NACA contended that the
psychological environment is more
conducive to soliciting the required
information at the time the ticket is sold
and the reservation made than at
boarding, which is often chaotic and
confusing. It stated that utilizing the
first point of contact to solicit and
collect the required information would
reduce check-in time at boarding. In
addition, NACA stated that passengers
are more likely to provide their full
name and contact information at the
first point of contact rather than at the
airport.

NACA asserted that because tour
operators normally prepare manifests
that include the full name of the
traveler, the traveler’s ticket number,
and other pertinent information, it
would be very easy for a tour operator
to obtain the contact name and
telephone number at the time of sale
and include it on the manifest.

Additionally, NACA noted that the
Task Force on Assistance to Families of
Aviation Disasters recommended that
travel agents and tour operators, as well
as airlines, be required to obtain the
contact information.

Comments on the Petition.

The Air Transport Association of
America (ATA) supported NACA'’s

petition. It stated that NACA'’s proposal
would lead to a more efficient system of
information collection because the
information would be collected in
advance of check-in. ATA estimated
that over 80 percent of passengers flying
on international flights use travel agents
to purchase their transportation. ATA
said that collecting passenger
information at check-in was not
desirable because it would delay the
processing of passengers, lead to slower
and longer check-in lines, and place
additional burdens on currently
constrained facilities. In conclusion,
ATA argued that modifying the rule will
enhance the public interest in general
and passenger convenience in
particular.

The American Association for
Families of KAL 007 Victims and the
Families of TWA Flight 800 Association
jointly filed comments in support of
NACA'’s proposal. In addition, they
asked that the tour operators and travel
agents be required to share this
information with the air carriers on
which their passenger clients are
actually transported because tour
operators and travel agents may be
difficult to reach in case of an aviation
disaster. These organizations stated that
a substantial number of bookings are
made via travel agents and tour
operators. In the case of charters, the air
carrier has no relationship with any of
the passengers prior to boarding. The
groups argued that the change would be
more cost-effective for all parties
concerned, and thus, would better fulfill
the intent of the rule and provide more
accurate information and facilitate post-
disaster crisis management operations.

The American Society of Travel
Agents (ASTA) opposed the petition on
substantive and procedural grounds. It
noted that DOT considered this issue at
length and would have to begin another
rulemaking before making the change. It
argued that the petition was untimely
because it was filed four months after
publication of the final rule in the
Federal Register. ASTA stated that
efficiency would not be enhanced by
having travel agents and tour operators
collect the information, but rather
would result in wasted time because
some of those from whom information
was collected would ultimately travel
on a different flight, or not at all. In
other cases, the information will be out-
of-date and will need to be updated.
ASTA argued that the only way to
obtain accurate passenger information is
to collect it at the gate. ASTA concluded
that the regulation properly assigned the
responsibility to collect the information
to the business that is actually providing
the service.
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American Express Travel Related
Services (American Express) also
opposed the petition. It stated that, as a
result of travelers’ frequent changes in
travel plans, the air carrier is in the best
position to know what persons are
actually on the flight. American Express
also said that because airlines have cut
their commissions to travel agents, if the
Department of Transportation requires
travel agents to collect the necessary
information, then the result will be an
increase in the service fees that travel
agents charge their customers. It noted
that travel agents are merely sales agents
of the airline principals, and that the
legal requirement should remain on the
principal.

Apple Vacations (Apple), a major
national tour operator, also opposed the
petition. Apple stated that its
experience with passenger reservations
indicated that in order to get accurate
and up-to-date contact information, it
must be collected at check-in. Apple
also observed that passengers currently
are asked to complete contact
information on the reverse of the
boarding card. Apple passengers are
asked to check in 2 hours before the
flight, which in Apple’s opinion
provides ample time to fill in the three
lines of information on the back of the
boarding card. Apple noted that almost
100 percent of its passengers book
through a travel agent and more than 80
percent of these bookings are taken by
the travel agent over the phone, with
inherent mistakes in transmission of the
information. It stated that a travel agent
would not want to imply that air travel
is unsafe and is, therefore, likely to
advise the tour operator that it asked for
the information, but that the customer
declined to provide it.

Apple further observed that each seat
in its inventory might turn over four or
five times before the reservation is
confirmed with a deposit and a
participant contract. Collection of the
information any time before
confirmation would, therefore, be a
waste of time for all concerned. In
addition, Apple noted that most of its
trips are booked several months prior to
departure so that some of the contact
information would be outdated. As an
operational matter, Apple noted that it
does not see documents and is,
therefore, unable to confirm either the
correct name or nationality of its clients.
In conclusion, it argued that the petition
would make the collection of data
unduly complicated, and would
decrease both the amount of data
collected and its reliability. Apple
believes that collection of the data by
the airline or its agent at check-in will
be accurate and timely, and will not

impose any additional or undue burden
in either time or manpower.

Reasons for Denial

After careful review of the petition
and all comments, the Department of
Transportation has decided to deny
NACA'’s request.

Pursuant to the final rule, the covered
airline operating a covered flight is
ultimately responsible for compliance
with this rule and for communicating
the information to the Department of
State or NTSB. Only the covered airline
operating a covered flight is aware of the
passengers that ultimately board a
covered flight. The Department,
moreover, finds no evidence in the
record to support NACA'’s claim that
either the psychological environment is
more conducive to soliciting the
required information at the time the
ticket is sold, or that passengers are
more likely to provide such information
at the first point of contact. Similarly,
the Department finds no evidence in the
record to support ASTA'’s claim that the
only way to obtain accurate passenger
information is to collect it at the gate.

The Department of Transportation
believes each airline is in the best
position to work out the most efficient
manner for soliciting and collecting the
information, and we want to give each
of them the discretion to do so. For
some airlines, this could be to solicit
and collect the information at the time
of first contact. For others, this might be
at the time of booking. In its best
business judgment, an airline may or
may not choose, as part of its agency
contractual relationship, to have travel
agents and tour operators collect
information, and to work out an
appropriate arrangement to ensure that
the information is solicited and
collected. In the end, it is up to the
airline to ensure compliance with the
final rule. In their joint comment, the
American Association for Families of
KAL 007 Victims and the Families of
TWA Flight 800 Association contended
that the change requested by NACA
would be more cost-effective for all
parties concerned. If that is the case,
there is a commercial motivation for the
parties to come to agreement on such a
procedure without the need for further
rulemaking.

OST'’s rulemaking procedures are set
forth in 49 CFR Part 5. The procedures
do not include any explicit process for
petitions for reconsideration. We are,
therefore, treating this petition for
reconsideration as a petition for
rulemaking and do not consider it to be
filed out of time. | am hereby denying
the petition under authority delegated to

me by the Secretary of Transportation in
49 CFR 1.57.

Issued in Washington, DC, on September
24,1998.
Nancy E. McFadden,
General Counsel.
[FR Doc. 98-26252 Filed 9-28-98; 12:34 pm]
BILLING CODE 4910-62-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

Distribution of Risk Disclosure
Statements by Futures Commission
Merchants and Introducing Brokers;
Correction

AGENCY: Commodity Futures Trading
Commission.

ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to the final rules published
in the Federal Register of Friday,
February 20, 1998 (63 FR 8566). These
final rules amended requirements of the
Commodity Futures Trading
Commission (““Commission”) related to
risk disclosures that must be provided
by future commission merchants
(““FCMs”) and introducing brokers
(“IBs™) to customers.

DATES: Effective on April 21, 1998.

FOR FURTHER INFORMATION CONTACT:
Thomas E. Joseph, Attorney Adviser,
Division of Trading and Markets,
Commodity Futures Trading
Commission, 1155 21st Street, N.W.,
Washington, D.C. 20581. Telephone
(202) 418-5430.

SUPPLEMENTARY INFORMATION:
Background

The final rules that are the subject of
this correction amended the
Commission’s disclosure requirements
in order to relieve FCMs and IBs of the
obligations to provide certain
specifically defined customers with
Commission-mandated risk disclosure
statements and to receive from such
customers a signed acknowledgement of
receipt of such statements.

Need for Correction

The instructions to revise Rule 1.55
did not contain a reference to the
“introductory text” of paragraph (a)(1)
of that section when they were
published in the Federal Register on
February 20, 1998. As a result, 17 CFR
1.55(a)(1) (1998) fails to include
language that the Commission did not
intend to amend or remove by the
February 1998 rule change. This
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correcting amendment provides the
complete language for 17 CFR 1.55(a)(1).

List of Subjects in 17 CFR Part 1

Commodity futures, Customer
protection, Risk disclosure statements.

Accordingly, 17 CFR Part 1 is
corrected by making the following
correcting amendment:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 2a, 4, 4a, 6, 6a,
6b, 6¢, 6d, 6e, 6f, 6g, 6h, 6i, 6j, 6k, 61, 6M,
6n, 60, 6p, 7, 74, 8, 9, 12, 12a, 12c¢, 13a, 13a—
1, 16, 164, 19, 21, 23, 24.

2.In §1.55, paragraph (a)(1) should be
correctly revised to read as follows:

§1.55 Distribution of “‘Risk Disclosure
Statement’” by futures commission
merchants and introducing brokers.

(a)(1) Except as provided in 1.65, no
futures commission merchant, or in the
case of an introduced account no
introducing broker, may open a
commodity futures account for a
customer, other than for a customer
specified in paragraph (f) of this section,
unless the futures commission merchant
or introducing broker first:

(i) Furnishes the customer with a
separate written disclosure statement
containing only the language set forth in
paragraph (b) of this section (except for
nonsubstantive additions such as
captions) or as otherwise approved
under paragraph (c) of this section;
Provided, however, that the disclosure
statement may be attached to other
documents as the cover page or the first
page of such documents and as the only
material on such page; and

(ii) Receives from the customer an
acknowledgment signed and dated by
the customer that he received and
understood the disclosure statement.

* * * * *

Issued in Washington, D.C. on September
24, 1998 by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 98-26078 Filed 9-29-98; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF HEALTH AND
HUMAN RESOURCES

Food and Drug Administration
21 CFR Parts 522 and 556

Implantation or Injectable Dosage
Form New Animal Drugs;
Oxytetracycline Injection

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Pfizer,
Inc. The supplemental NADA provides
for intramuscular, intravenous, and
subcutaneous use of oxytetracycline
injection in lactating dairy cattle in
addition to use in beef cattle,
nonlactating dairy cattle, calves
including preruminating (veal) calves,
and swine.

EFFECTIVE DATE: September 30, 1998.
FOR FURTHER INFORMATION CONTACT:
William T. Flynn, Center for Veterinary
Medicine (HFV-133), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1652.

SUPPLEMENTARY INFORMATION: Pfizer,
Inc., 235 East 42d St., New York, NY
10017, filed supplemental NADA 113-
232 that provides for intramuscular,
intravenous, and subcutaneous use of
LiquamycinO LA-2000 (oxytetracycline
injection) for treatment of lactating dairy
cattle in addition to treatment of beef
cattle, nonlactating dairy cattle, calves
including preruminating (veal) calves,
and swine as in §522.1660(d)(1) and
(d)(2) (21 CFR 522.1660(d)(1) and
(d)(2)). The supplemental NADA is
approved as of July 21, 1998, and the
regulations in §522.1660(d)(1) are
amended to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

Also §522.1660(c) is revised to cross-
reference the tolerances for
oxytetracycline in 21 CFR 556.500. In
addition, the tolerances are amended to
provide for an acceptable daily intake
(ADI) (see 61 FR 67453, December 23,
1996) and for a tolerance for residues in
milk. Because the December 23, 1996,
publication amends tolerances for all
tetracyclines (chlortetracycline,
oxytetracycline, and tetracycline), this
document also amends 21 CFR 556.150
and 556.720 to reflect the tetracycline
ADI.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of

safety and effectiveness data and
information submitted to support this
approval may be seen in the Dockets
Management Branch (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852,
between 9 a.m. and 4 p.m., Monday
through Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(iii)), this
supplemental approval for food-
producing animals qualifies for 3 years
of marketing exclusivity beginning July
21, 1998, because the supplement
contains substantial evidence of
effectiveness of the drug involved, any
studies of animal safety or, in the case
of food-producing animals, human food
safety studies (other than
bioequivalence or residue studies)
required for approval of the supplement
and conducted or sponsored by the
applicant. The 3 years of marketing
exclusivity applies only to use of this
drug in lactating dairy cattle for the
labeled indications for which the
supplemental application is approved.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

List of Subjects

21 CFR Part 522
Animal drugs.

21 CFR Part 556

Animal drugs, Foods.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 522 and 556 are amended as
follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

2. Section 522.1660 is amended by
adding paragraph (c), by revising the
heading in paragraph (d)(1) and the two
last sentences in paragraph (d)(1)(iii) to
read as follows:
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§522.1660 Oxytetracycline injection.

* * * * *

(c) Related tolerances. See § 556.500

of this chapter.
d * * *

(1) Beef cattle, dairy cattle, and calves
including preruminating (veal) calves.
* X *

(iii) * * * For sponsors 000010,
053389, 059130, and 061623: Not for
use in lactating dairy cattle. For sponsor
000069: Milk taken from animals during
treatment and for 96 hours after the last
treatment must not be used for food; use
subcutaneously with a maximum of 10
milliliters per injection site in adult
cattle as well as intramuscularly and

intravenously.
* * * * *

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

3. The authority citation for 21 CFR
part 556 continues to read as follows:

Authority: 21 U.S.C. 342, 360b, 371.

4, Section 556.150 is revised to read
as follows:

§556.150 Chlortetracycline.

(a) Acceptable daily intake (ADI). The
ADI for total residues of tetracyclines
including chlortetracycline,
oxytetracycline, and tetracycline is 25
micrograms per kilogram of body weight
per day.

(b) Beef cattle, nonlactating dairy
cows, calves, swine, sheep, chickens,
turkeys, and ducks. Tolerances are
established for the sum of residues of
the tetracyclines including
chlortetracycline, oxytetracycline, and
tetracycline, in tissues as follows:

(1) 2 parts per million (ppm) in
muscle.

(2) 6 ppm in liver.

(3) 12 ppm in fat and kidney.

5. Section 556.500 is revised to read
as follows:

§556.500 Oxytetracycline.

(a) Acceptable daily intake (ADI). The
ADI for total residues of tetracyclines
including chlortetracycline,
oxytetracycline, and tetracycline is 25
micrograms per kilogram of body weight
per day.

(b) Beef cattle, dairy cattle, calves,
swine, sheep, chickens, turkeys, catfish,
lobster, and salmonids. Tolerances are
established for the sum of residues of
the tetracyclines including
chlortetracycline, oxytetracycline, and
tetracycline, in tissues and milk as
follows:

(1) 2 parts per million (ppm) in
muscle.

(2) 6 ppm in liver.

(3) 12 ppm in fat and kidney.

(4) 0.3 ppm in milk.

6. Section 556.720 is revised to read
as follows:

§556.720 Tetracycline.

(a) Acceptable daily intake (ADI). The
ADI for total residues of tetracyclines
including chlortetracycline,
oxytetracycline, and tetracycline is 25
micrograms per kilogram of body weight
per day.

(b) Calves, swine, sheep, chickens,
and turkeys. Tolerances are established
for the sum of residues of the
tetracyclines including
chlortetracycline, oxytetracycline, and
tetracycline, in tissues as follows:

(1) 2 parts per million (ppm) in
muscle.

(2) 6 ppm in liver.

(3) 12 ppm in fat and kidney.

Dated: September 8, 1998.

Margaret Ann Miller,
Acting Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 98-26081 Filed 9-29-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF COMMERCE
Patent and Trademark Office

37 CFR Parts 2 and 3
RIN 0651-AA87

Miscellaneous Changes to Trademark
Trial and Appeal Board Rules;
Correction

AGENCY: Patent and Trademark Office,
Commerce.

ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to the rules relating to
discovery, motions, and the fee for
recording documents, and to the title of
Part 3 of Volume 37 of the Code of
Federal Regulations.

EFFECTIVE DATE: September 30, 1998.
FOR FURTHER INFORMATION CONTACT:
Ellen J. Seeherman, Administrative
Trademark Judge, Trademark Trial and
Appeal Board, by telephone at (703)
308-9300, extension 206; or by mail
marked to her attention and addressed
to Assistant Commissioner for
Trademarks, Box TTAB-No Fee, 2900
Crystal Drive, Arlington, Virginia
22202-3513; or by facsimile
transmission marked to her attention
and sent to (703) 308-9333.
SUPPLEMENTARY INFORMATION: On
September 9, 1998, the Patent and
Trademark Office published a final rule

entitled “Miscellaneous Changes to
Trademark Trial and Appeal Board
Rules’ in the Federal Register (63 FR
48081).

There is an error on page 48093,
column 2, in the discussion of the
amendment of Section 2.127(a), which
states that *‘if a motion for an extension
of time to file a brief in response to a
motion is denied, the time for
responding to the motion for summary
judgment may remain as specified
under this section.” The words ‘““for
summary judgment” should be deleted.

Section 2.120(a) was amended to
clarify certain Board practices and to
change certain provisions relating to
discovery. When the final rule was
printed, this section was incorrectly
published as two paragraphs instead of
one. Section 2.120(a) should appear as
a single paragraph.

Section 2.127(a) was amended to,
inter alia, provide that the Board may,
in its discretion, consider a reply brief.
As published, however, a comma was
erroneously placed after the word
“Board” rather than after the word
“may.”

Section 3.41 was amended in order to
correct a cross-reference to the section
relating to the fee for recording a
trademark document. However, an
earlier version of §3.41 was
inadvertently inserted. The version of
§3.41 as published in the Federal
Register on October 10, 1997, 62 FR
53132, 1203 TMOG 63 (October 21,
1997), which became effective
December 1, 1997, should be reinserted
with the corrected cross-reference.

Finally, the title of Part 3 of Volume
37 of the Code of Federal Regulations
was erroneously listed as “Rules of
Practice in Trademark Cases.” It should
remain as ““Assignment, Recording and
Rights of Assignee.”

List of Subjects
37 CFR Part 2

Administrative practice and
procedure, Patents, Trademarks.

37 CFR Part 3

Administrative practice and
procedure, Patents, Trademarks.

Accordingly, 37 CFR Parts 2 and 3 are
corrected as follows:

PART 2—RULES OF PRACTICE IN
TRADEMARK CASES

1. The authority citation for part 2
continues to read as follows:
Authority: 15 U.S.C. 1123; 35 U.S.C. 6.

2. Section 2.120(a) is correctly revised
to read as follows:
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§2.120 Discovery.

(a) In general. Wherever appropriate,
the provisions of the Federal Rules of
Civil Procedure relating to discovery
shall apply in opposition, cancellation,
interference and concurrent use
registration proceedings except as
otherwise provided in this section. The
provisions of the Federal Rules of Civil
Procedure relating to automatic
disclosure, scheduling conferences,
conferences to discuss settlement and to
develop a discovery plan, and
transmission to the court of a written
report outlining the discovery plan, are
not applicable to Board proceedings.
The Trademark Trial and Appeal Board
will specify the opening and closing
dates for the taking of discovery. The
trial order setting these dates will be
mailed with the notice of institution of
the proceeding. The discovery period
will be set for a period of 180 days. The
parties may stipulate to a shortening of
the discovery period. The discovery
period may be extended upon
stipulation of the parties approved by
the Board, or upon motion granted by
the Board, or by order of the Board. If
a motion for an extension is denied, the
discovery period may remain as
originally set or as reset. Discovery
depositions must be taken, and
interrogatories, requests for production
of documents and things, and requests
for admission must be served, on or
before the closing date of the discovery
period as originally set or as reset.
Responses to interrogatories, requests
for production of documents and things,
and requests for admission must be
served within 30 days from the date of
service of such discovery requests. The
time to respond may be extended upon
stipulation of the parties, or upon
motion granted by the Board, or by
order of the Board. The resetting of a
party’s time to respond to an
outstanding request for discovery will
not result in the automatic rescheduling
of the discovery and/or testimony
periods; such dates will be rescheduled
only upon stipulation of the parties
approved by the Board, or upon motion
granted by the Board, or by order of the
Board.

* * * * *

3. Section 2.127(a) is correctly revised

to read as follows:

§2.127 Motions.

(a) Every motion shall be made in
writing, shall contain a full statement of
the grounds, and shall embody or be
accompanied by a brief. Except as
provided in paragraph (e)(1) of this
section, a brief in response to a motion
shall be filed within fifteen days from
the date of service of the motion unless

another time is specified by the
Trademark Trial and Appeal Board or
the time is extended by stipulation of
the parties approved by the Board, or
upon motion granted by the Board, or
upon order of the Board. If a motion for
an extension is denied, the time for
responding to the motion may remain as
specified under this section. The Board
may, in its discretion, consider a reply
brief. Except as provided in paragraph
(e)(1) of this section, a reply brief, if
filed, shall be filed within 15 days from
the date of service of the brief in
response to the motion.

The time for filing a reply brief will
not be extended. No further papers in
support of or in opposition to a motion
will be considered by the Board. Briefs
shall be submitted in typewritten or
printed form, double spaced, in at least
pica or eleven-point type, on letter-size
paper. The brief in support of the
motion and the brief in response to the
motion shall not exceed 25 pages in
length; and a reply brief shall not
exceed 10 pages in length. Exhibits
submitted in support of or in opposition
to the motion shall not be deemed to be
part of the brief for purposes of
determining the length of the brief.
When a party fails to file a brief in
response to a motion, the Board may
treat the motion as conceded. An oral
hearing will not be held on a motion
except on order by the Board.

* * * * *

PART 3—ASSIGNMENT, RECORDING
AND RIGHTS OF ASSIGNEE

4. The authority citation for Part 3
continues to read as follows:

Authority: 15 U.S.C. 1123; 35 U.S.C. 6.

5. The title of Part 3 is correctly
revised to read as follows:

PART 3—ASSIGNMENT, RECORDING
AND RIGHTS OF ASSIGNEE

6. Section 3.41 is correctly revised to
read as follows:

§3.41 Recording fees.

(a) All requests to record documents
must be accompanied by the
appropriate fee. Except as provided in
paragraph (b) of this section, a fee is
required for each application, patent
and registration against which the
document is recorded as identified in
the cover sheet. The recording fee is set
in §1.21(h) of this chapter for patents
and in §2.6(b)(6) of this chapter for
trademarks.

(b) No fee is required for each patent
application and patent against which a
document required by Executive Order
9424 is to be filed if:

(1) The document does not affect title
and is so identified in the cover sheet
(see §3.31(c)(2)); and (2) The document
and cover sheet are mailed to the Office
in compliance with §3.27(b).

Dated: September 24, 1998.

Albin F. Drost,

Deputy Solicitor.

[FR Doc. 98-26160 Filed 9-29-98; 8:45 am]
BILLING CODE 3510-16-P

POSTAL SERVICE
39 CFR Part 233

Reward Increases

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: The Postal Inspection Service
is revising its reward policy and
regulations to increase the amounts of
rewards that may be paid for
information and services leading to the
arrest and conviction of persons who
have committed certain postal crimes.

EFFECTIVE DATE: This final rule is
effective September 30, 1998.

FOR FURTHER INFORMATION CONTACT:
Henry J. Bauman, Independent Counsel,
Postal Inspection Service, (202) 268—
4415.

SUPPLEMENTARY INFORMATION: The Postal
Service offers rewards for information
and services leading to the arrest and
conviction of persons committing postal
crimes. Regulations concerning these
rewards are published in 39 CFR 233.2,
Circulars and rewards, and in Poster
296, Notice of Reward, which appears as
a note following § 233.2(b)(2). The
Postal Inspection Service has raised the
amount of the rewards that may be paid
for offenses that involve particular
danger of injury or death to postal
employees and postal customers. The
reward for the offenses of robbery or
attempted robbery of a postal employee
is increased from $25,000 to $50,000;
the reward for the offense of assault of

a postal employee is increased from
$15,000 to $50,000; the reward for the
offense of mailing bombs or explosives
is raised from $50,000 to $100,000; the
reward for the offense of mailing child
pornography is increased from $10,000
to $50,000; and the reward for the
offenses of mailing poison, controlled
dangerous substances, hazardous
materials, illegal drugs, or cash proceeds
from illegal drugs is raised from $10,000
to $50,000.

List of Subjects in 39 CFR Part 233

Administrative practice and
procedure, Banks, banking, Credit,
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Crime, Infants and children, Law
enforcement, Penalties, Privacy,
Seizures and forfeitures.

Accordingly, 39 CFR 233 is amended
as set forth below.

PART 233—INSPECTION SERVICE/
INSPECTOR GENERAL AUTHORITY

1. The authority citation for part 233
is changed to read as follows:

Authority: 39 U.S.C. 101, 102, 202, 204,
401, 402, 403, 404, 406, 410, 411, 1003,
3005(e)(1); 12 U.S.C. 3401-3422; 18 U.S.C.
981, 1956, 1957, 2254, 3061; 21 U.S.C. 881;
Omnibus Budget Reconciliation Act of 1996,
sec. 662 (Pub. L. No. 104-208).

§233.2 [Amended]

2.In §233.2 amend the Note in
paragraph (b)(2) as follows:

a. In the third paragraph, remove
‘“Assault on Postal Employees, $15,000”
and add *‘Assault on Postal Employees,
$50,000” in its place.

b. In the fourth paragraph, remove
“Bombs or Explosives, $50,000”" and
add “Bombs or Explosives, $100,000” in
its place.

c. In the sixth paragraph, remove
“Robbery, $25,000” and add ‘“Robbery,
$50,000” in its place.

d. In the eleventh paragraph, remove
“Child Pornography, $10,000”" and add
“Child Pornography, $50,000” in its
place.

e. In the last paragraph, remove
10,000 and add $50,000” in its place.
Stanley F. Mires,

Chief Counsel, Legislative.
[FR Doc. 98-25802 Filed 9-29-98; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300724; FRL—6033-4]
RIN 2070-AB78

Fluroxypyr; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for combined residues of
fluroxypyr 1-methylheptyl ester [1-
methylheptyl ((4-amino-3,5-dichloro-6-
fluoro-2-pyridinyl)oxy)acetate] and its
metabolite fluroxypyr [((4-amino-3,5-
dichloro-6-fluoro-2-pyridinyl)oxy)acetic
acid] in or on the raw agricultural
commodities (RAC) wheat, barley, and
oats as follows: 0.5 ppm (grain), 12 ppm
(straw and forage), 20 ppm (hay), and
0.6 ppm (aspirated grain fractions).

Because residues of fluroxypyr 1-
methylheptyl ester and its metabolite
fluroxypyr, free and conjugated, may
occur in animal feeds derived from
wheat, barley, and oats, the following
meat and milk tolerances are also being
established: 0.1 ppm (meat, fat, milk,
and meat byproducts except for kidney)
and 0.5 ppm (kidney). Dow
AgroSciences LLC requested this
tolerance under the Federal Food, Drug
and Cosmetic Act (FFDCA), as amended
by the Food Quality Protection Act of
1996 (Pub. L. 104-170).

DATES: This regulation is effective
September 30, 1998. [Objections and
requests for hearings must be received

by EPA on or before November 30, 1998.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number [OPP-300724,
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300724, must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Copies of objections and hearing
requests will also be accepted on disks
in WordPerfect 5.1/6.1 or ASCII file
format. All copies of electronic
objections and hearing requests must be
identified by the docket control number
[OPP-300724]. No Confidential
Business Information (CBI) should be
submitted through e-mail. Copies of
electronic objections and hearing
requests on this rule may be filed online
at many Federal Depository Libraries.
FOR FURTHER INFORMATION CONTACT: By
mail: Joanne I. Miller, Registration
Division 7505C, Office of Pesticide

Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 305-6224, e-mail:
miller.joanne@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of December 17, 1997
(62 FR 66083)(FRL-5759-1), EPA,
issued a notice pursuant to section 408
of the Federal Food, Drug, and Cosmetic
Act (FFDCA), 21 U.S.C. 346a(e)
announcing the filing of a pesticide
petition (PP) 6F4772 for tolerance by
Dow AgroSciences LLC, 9330 Zionsville
Road, Indianapolis, IN 46268. This
notice included a summary of the
petition prepared by Dow AgroSciences
LLC, the registrant. There were no
comments received in response to the
notice of filing.

In the Federal Register of August 14,
1998 (63 FR 43710)(FRL-6023-3), EPA
issued a notice pursuant to section 408
of the Federal Food, Drug, and Cosmetic
Act (FFDCA), 21 U.S.C. 346a(e),
announcing the filing of an amended
pesticide petition (PP) 6F4772 for this
tolerance petition. The revised petition
requested that 40 CFR part 180 be
amended by establishing a tolerance for
combined residues of the herbicide
fluroxypyr 1-methylheptyl ester [1-
methylheptyl ((4-amino-3,5-dichloro-6-
fluoro-2-pyridinyl)oxy)acetate] and its
metabolite fluroxypyr [((4-amino-3,5-
dichloro-6-fluoro-2-pyridinyl)oxy)acetic
acid] in or on the raw agricultural
commodities wheat, barley, and oats as
follows: 0.5 ppm (grain), 12 ppm (straw
and forage), 20 ppm (hay), and 0.6 ppm
(aspirated grain fractions). Because
residues of fluroxypyr 1-methylheptyl
ester and its metabolite fluroxypyr, free
and conjugated, may occur in animal
feeds derived from wheat, barley, and
oats, the following meat and milk
tolerances are also being established: 0.1
ppm (meat, fat, milk, and meat
byproducts except for kidney) and 0.5
ppm (kidney).

l. Risk Assessment and Statutory
Findings

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(b)(2)(A)(ii) defines
“safe’” to mean that “‘there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
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reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the ““no-observed adverse effect level”
or “NOAEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOAEL from the
study with the lowest NOAEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a ““safety factor”) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100 percent
or less of the RfD) is generally
considered acceptable by EPA. EPA
generally uses the RfD to evaluate the

chronic risks posed by pesticide
exposure. For shorter term risks, EPA
calculates a margin of exposure (MOE)
by dividing the estimated human
exposure into the NOAEL from the
appropriate animal study. Commonly,
EPA finds MOEs lower than 100 to be
unacceptable. This hundredfold MOE is
based on the same rationale as the
hundredfold uncertainty factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOAEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“acute,” “short-term,” “‘intermediate
term,” and ‘““chronic” risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and

water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all three
sources are not typically added because
of the very low probability of this
occurring in most cases, and because the
other conservative assumptions built
into the assessment assure adequate
protection of public health. However,
for cases in which high-end exposure
can reasonably be expected from
multiple sources (e.g. frequent and
widespread homeowner use in a
specific geographical area), multiple
high-end risks will be aggregated and
presented as part of the comprehensive
risk assessment/characterization. Since
the toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOAEL
is selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
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of consumers, including infants and
children.The TMRC is a *“‘worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup
was not regionally based.

I1. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of fluroxypyr and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for
tolerances for combined residues of
fluroxypyr 1-methylheptyl ester [1-
methylheptyl ((4-amino-3,5-dichloro-6-
fluoro-2-pyridinyl)oxy)acetate] and its
metabolite fluroxypyr [((4-amino-3,5-
dichloro-6-fluoro-2-pyridinyl)oxy)acetic
acid] in or on the raw agricultural
commodities wheat, barley, and oats as
follows: 0.5 ppm (grain), 12 ppm (straw
and forage), 20 ppm (hay), and 0.6 ppm
(aspirated grain fractions), and residues
of fluroxypyr 1-methylheptyl ester and
its metabolite fluroxypyr, free and
conjugated, in meat, fat, milk, and meat
byproducts except for kidney at 0.1 ppm
and kidney at 0.5 ppm. on at ppm.
EPA’s assessment of the dietary
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by fluroxypyr are
discussed below.

1. Several acute toxicology studies
places the technical-grade herbicide in
Toxicity Category II.

2. A 90-day feeding study in Wistar
rats (10/sex/group) administered
fluroxypyr (98.5% a.i.) in the diet at O,
80, 750, 1,000 or 1,500 milligrams/
kilogram/day (mg/kg/day) for 13 weeks.
Significant nephrotoxicity and deaths
were observed at 1,000 and 1,500 mg/
kg/day in both sexes, and in males at
750 mg/kg/day. Death was due to renal
papillary necrosis. Also observed were
signs of ill health, emaciation, decreased
food intake, increased kidney weight,
histopathological lesions and decreased
renal function. Histological changes
were observed in the adrenals in both
sexes at 1,000 and 1,500 mg/kg/day. In
males the NOAEL for this study is 80
mg/kg/day, and the LOEL is 750 mg/kg/
day based on kidney effects and death.
In females the NOAEL is 750 mg/kg/
day, with the LOEL at 1,000 mg/kg/day
based on kidney effects and death.

3. A 90-day feeding study in mice
(12/sex/group) administered fluroxypyr
(99.3% active ingredient (a.i.)) in the
diet at levels of 0, 200, 500, 2,500 or
10,000 ppm (males: 0, 26.7, 67.7, 330 or
1,342 mg/kg/day; females: 0, 32.5, 81.7,
418, or 1,748 mg/kg/day) for 13 weeks.
Under the conditions of the study, no
significant effects were observed at any
dose level. The NOAELs are therefore
1,342 and 1,748 mg/kg/day in males and
females, respectively, the highest dose
level tested, and above the 1,000 mg/kg
limit dose. A LOEL could not be
established.

4. A 28-day feeding study in Beagle
dogs administered Fluroxypyr 98.0%
a.i. in the diet at levels of 0, 50, 150 or
450 mg/kg/day for 28 days. Dogs at 500
mg/kg/day exhibited ataxia and hind
limb weakness as well as decreases in
body weight and food consumption and
were sacrificed on days 16/17 of the
study. Histopathology showed moderate
acute tubular nephrosis and a slight to
moderate acute gastroenteritis. Some
early signs of acute tubular nephrosis
were also seen in both sexes of dogs at
150 mg/kg/day. The NOAEL for the
study was 50 mg/kg/day, the LOEL was

150 mg/kg/day based on
histopathological lesions in the kidneys,
decreased testes weights, and increased
adrenal weights in both sexes.

5. In a 21—-day dermal study,
fluroxypyr (98.5% a.i.) was
administered to New Zealand white
rabbits (5/sex/group) at levels of 0, 100,
300, or 1,000 mg/kg/day for 3 weeks.
Administration was 6 hr/day to an area
approx. 10 x 15 cm (10% of body
surface area). No dermal or systemic
toxicity was observed at any dose level.
The NOAEL for males and females is
therefore 1,000 mg/kg/day. A LOEL
could not be established.

6. In the combined chronic toxicity/
carcinogenicity study in rats, fluroxypyr
99.0% a.i. was administered to 50
Fischer 344 rats/sex/dose via the diet at
dose levels of 0, 100, 500, and 1,000,
females only, mg/kg/day for 24 months
10 rats/sex/dose for 12 months. There
was no apparent increase in the
incidence of kidney tumors in either
sex. With the exception of an increased
incidence of parafollicular cell
adenomas, single only, in males at 500
mg/kg/day, at the doses tested, there
was no apparent treatment-related
increase in any tumor type in either sex.
The LOEL is 500 mg/kg/day, based on
increased kidney weight in both sexes,
increased incidence of atrophy, adipose
tissue mesenteric tissues in males and
an increase in the severity of chronic
progressive glomerulonephropathy in
the kidney in both sexes. The NOAEL is
100 mg/kg/day. Deaths occurred at
1,000 mg/kg/day in males within the
first 90 days on test 2 by day 28 and 3
more by day 56.

7. In the carcinogenicity study in
mice, fluroxypyr 98.92% a.i. was
administered to 60 CD-1 mice/sex/dose
via the diet at dose levels of 0, 100, 300,
and 1,000 mg/kg/day for 18 months.
There was no apparent treatment-related
increase in the incidence of any tumor
type in either sex. The LOEL is 1,000
mg/kg/day, based on decreased body
weight/gain in males and an increased
incidence of kidney lesions in females.
The NOAEL is 300 mg/kg/day.

8. In a 1-year chronic feeding study,
fluroxypyr 98.0% a.i. was administered
to Beagle dogs (4/sex/group) in the diet
at 0, 20, 50 or 150 mg/kg/day for 12
months. No adverse effects were
observed at any dose level. No
abnormalities in hematology, clinical
chemistry or urinalysis. No abnormal
findings were made at necropsy, nor
were there any significant changes in
food consumption or body weight. The
NOAEL for this study is 150 mg/kg/day,
the highest dose level tested. The LOEL
could not be established.
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9. In a developmental toxicity study,
pregnant rats (six/dose group) were
administered fluroxypyr (99% a.i.) at
oral dose levels of 0, 125, 250, or 500
mg/kg/day in 1% methyl cellulose on
days 6 through 19 of gestation. Clinical
signs such as salivation and brown
facial staining were observed at 250 and
500 mg/kg/day; a 10% increase in mean
kidney weight was observed at 500 mg/
kg/day, along with renal pelvic
dilatation. No adverse effects were
observed on food consumption, body
weight gain, live young, embryonic
deaths, implants, corpora lutea, pre- or
post-implantation loss, litter weight or
mean fetal weight. In pups, reduced
skeletal ossification was observed at the
500 mg/kg/day. No other significant
effects were observed on the conceptus.
The maternal NOAEL is 125 mg/kg/day,
and the LOEL is 250 mg/kg/day based
on clinical signs. The developmental
NOAEL is 250 mg/kg/day, the LOEL is
500 mg/kg/day based on reduced
ossification.

10. In a developmental toxicity study
in rats, fluroxypyr methylheptyl ester
95.8% a.i. was administered to 28
naturally-mated female Sprague-Dawley
rats/group via gavage at dose levels of 0,
100, 300, and 600 mg/kg/day from days
6 through 15 of gestation. The maternal
NOAEL is 300 mg/kg/day, the LOEL is
600 mg/kg/day, based on deaths and
decreased body-weight gain and food
consumption. The developmental
toxicity NOAEL is 300 mg/kg/day, and
the LOEL is 600 mg/kg/day, based on an
increase in two ossification variations
incompletely ossified cervical vertebral
transverse processes and pubes.

11. In a developmental toxicity study
in rabbits, fluroxypyr methylheptyl ester
95.8% a.i. was administered to 20
naturally-inseminated New Zealand
female rabbits/group via gavage at dose
levels of 0, 100, 500, and 1,000 mg/kg/
day from days 7 through 19 of gestation.
The maternal/developmental LOEL is
1,000 mg/kg/day, based on an increased
incidence of abortions. The maternal
NOAEL is 500 mg/kg/day.

12. In a prenatal developmental
toxicity study in rabbits, pregnant New
Zealand White rabbits received oral
(gavage) administration of fluroxypyr at
dose levels of 0, 25, 100, or 400 mg/kg/
day during gestation days 6 through 19.
Due to a large number of maternal
deaths in the 400 mg/kg/day group, a
dose level of 250 mg/kg/day was added
to the study, and the 400 mg/kg/day
dose level was discontinued early. For
maternal toxicity, the NOAEL was 250
mg/kg/day and the LOEL was 400 mg/
kg/day based on maternal deaths. For
developmental toxicity, the NOAEL was
100 mg/kg/day and the LOEL was 250

mg/kg/day, based on increased
postimplantation loss.

13. In a 2—generation reproduction
study, fluroxypyr 99.0% a.i. was
administered to 30 Sprague-Dawley
rats/sex/dose via the diet at dose levels
of 0, 100, 500, and 750 mg/kg/day males
and 0, 100, 500, and 1,000 mg/kg/day
females during the pre-mating period of
10 weeks (F1 generation) 12 weeks (F2
generation). There was one litter (F1) in
the first generation and two litters (Fza
and Fzg) in the second generation. The
NOAEL for maternal/paternal toxicity is
500/100 mg/kg/day, and the LOEL is
1,000/500 mg/kg/day, based on death in
females and increased kidney weight
with corresponding gross and
microscopic findings papillary atrophy,
edema, necrosis, hyperplasia of the
pelvic epithelium, degeneration/
regeneration of the tubular epithelium,
tubulo-interstitial nephritis, and
dilatation of the tubules in both sexes.
The reproductive NOAEL is 1,000/750
mg/kg/day, the highest dose tested. The
neonatal NOAEL is 500 mg/kg/day, and
the LOEL is 1,000 mg/kg/day, based on
decreased pup body weight/body-
weight gain and slightly lower survival.

14. In a Salmonella typhimurium
reverse gene mutation assay, fluroxypyr
was not mutagenic up to a cytotoxic
dose (10,000 ug/plate +S9). In a
Salmonella typhimurium/Escherichia
coli reverse gene mutation assay with
fluroxypyr methylheptyl ester,
independent trials were negative up to
insoluble doses with or without S9
activation (= 2,500 pg/plate).

15. In a Chinese hamster ovary (CHO)
cell Hypoxanthine guanine
phosphoribosyl transferase (HGPRT)
forward gene mutation assay),
fluroxypyr was negative up a cytotoxic
concentration (2,000 pg/mL +/-S9). In a
Chinese hamster ovary (CHO) cell
HGPRT forward gene mutation assay
with fluroxypyr methylheptyl ester,
independent trials were negative up to
cytotoxic concentrations without S9
activation (= 30 pg/mL -S9). In the
presence of S9 activation, the test was
also negative over the entire dose range
investigated (100-1,200 pg/mL) in two
trials.

16. An in vitro chromosome
aberration assay in CHO cells with
fluroxypyr was negative for damage to
structural chromosomes up to doses
causing moderate cytotoxicity (500 and
1,000 pg/mL +/-S9). There was,
however, marginal and nondose-related
evidence of polyploidy under
nonactivated and S9-activated
conditions. Also, in an in vitro
unscheduled DNA synthesis (UDS)
assay in human embryonic lung
fibroblasts, cell line no. 2002 was

negative up to nonactivated and S9-
activated doses causing precipitation
and moderate cytotoxicity. For
fluroxypyr methylheptyl ester, in an in
vitro chromosome aberration assay with
rat lymphocytes, independent trials
were negative up to cytotoxic
concentrations (= 270 pg/mL +/-S9).
Also, in an in vivo bone marrow
micronucleus assay, negative results
were obtained in CD-1 (ICR) male and
female mice receiving single oral gavage
administrations of 225-900 mg/kg.
Lethality and other clinical signs of
toxicity were noted at 900 mg/kg. There
was, however, no evidence of bone
marrow cytotoxicity at any dose.

17. In a metabolism study, fluroxypyr
14C-methylheptyl ester 95.8% a.i.
unlabeled; radiochemical purity 99%;
labeled on the methylheptanol portion
of the molecule or 14C- methylheptanol
98.9% unlabeled; radiochemical purity
97.5% was administered to 5 plasma/3
balance male Fischer 344 rats/group in
single oral equimolar doses of 50 mg
fluroxypyr methylheptyl ester/kg body
weight or 17.7 mg methylheptanol/kg
body weight. The total recovery of the
administered dose was 105% and 104%,
with the principal route of excretion
being expired 14CO,, which contained
approxiamately (=) 61% and 63% of the
radioactivity for the fluroxypyr and
methylheptanol balance groups,
respectively. The urine contained = 30%
and 27% and the feces contained 5%
and 7% of the administered dose for the
fluroxypyr and Methylheptanol groups,
respectively. At 48 hours post dose, =
7% of the administered dose was
recovered in the blood, carcass, and skin
of both groups. The overall rates and
routes of elimination were comparable
between the groups. Each was
extensively absorbed and rapidly
eliminated. Approximately 52% and
54% of the administered fluroxypyr and
Methylheptanol, respectively, was
absorbed and expired as 14CO, within
12 hours post dose, and an additional
18% of the administered dose was
excreted in the urine within 12 hours
post dose. Based on the percentage of
the dose in the expired 14CO,, urine,
and tissues, = 90% of the dose was
absorbed by the rats in each case. Once
absorbed, both were extensively
metabolized (20-22 metabolites) and
rapidly expired as 14CO; and eliminated
in the urine with a half-life of 6 hours.
Fluroxypyr displayed a slower
absorption rate than Methylheptanol,
but once absorbed, the pharmacokinetic
parameters were similar. Peak plasma
concentrations of 14C-radioactivity were
attained by 7 and 10 hours post dose,
and the half-lives for the elimination
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phase were = 18.2 and 17.4 hours for
fluroxypyr and Methylheptanol,
respectively. It was stated that the
percentage of radioactivity recovered in
the tissues and carcass = 7% suggests
14C-incorporation into the carbon pool
that may account for the longer half life
in plasma as compared to the urinary
half-life of 6 hours. Average area under
the curve values were 140 pg equivalent
hours/gram (eq hr/g) and 163 ug eq hr/
g for the fluroxypyr and Methylheptanol
groups, respectively. Clearance values
were comparable for these groups also
2.1 and 1.8 mL/min kg. These
pharmacokinetic parameters indicate no
difference in kinetics of
Methylheptanol, based on whether it is
labeled alone or as part of the
fluroxypyr molecule. Urine profiles
were similar and indicated extensive
metabolism (20—22 metabolites).
Unchanged fluroxypyr was not detected
in any of the samples, and the author
stated that this *‘is consistent with the
majority of the dose metabolized to
CO..” The data indicate that the
fluroxypyr bond is readily hydrolyzed
and that the methylheptyl ester portion
of fluroxypyr is bioequivalent to
Methylheptanol.

B. Toxicological Endpoints

1. Acute toxicity. In a prenatal
developmental toxicity study, pregnant
New Zealand White rabbits received
oral (gavage) administration of
fluroxypyr (unspecified purity) in 0.5%
carboxymethylcellulose (5 mL/kg) at
dose levels of 0, 25, 100, or 400 mg/kg/
day during gestation days 6 through 19.
Due to a large number of maternal
deaths in the 400 mg/kg/day group, a
dose level of 250 mg/kg/day was added
to the study, and the 400 mg/kg/day
dose levels was discontinued early. For
maternal toxicity, the NOAEL was 250
mg/kg/day and the LOEL was 400 mg/
kg/day based on maternal deaths. For
developmental toxicity, the NOAEL was
100 mg/kg/day and the LOEL was 250
mg/kg/day, based on increased
postimplantation loss. The
postimplantation loss is presumed to
occur after a single exposure (dose).
Appropriate endpoints attributable to a
single exposure (dose) for this
population were not seen in oral
toxicity studies including maternal
toxicity in the developmental toxicity
studies in rats and rabbits.

EPA determined that the 10X factor to
protect infants and children (as required
by FQPA) should be reduced to 3X. This
conclusion was based on the fact that
the developmental toxicity study in rats
showed no increased sensitivity in
fetuses as compared to maternal animals
following in utero exposures, the 2—

generation reproduction toxicity study
in rats showed no increased sensitivity
in pups when compared to adults, and
the toxicology data base is complete
(i.e., no data gaps). However, EPA
determined that an uncertainty factor of
300 is required because, in the prenatal
developmental toxicity study in rabbits,
there is an indication of additional
susceptibility following prenatal
exposure to fluroxypyr since the
developmental NOAEL was less than
the maternal NOAEL. The confidence in
these data, however, were minimized by
the fact that the value is only slightly
above the historical control, and
because no statistical significance was
indicated. Additionally, susceptibility
to the offspring was not observed in any
of the other prenatal developmental
toxicity studies examined, and there is
always the possibility that maternal
toxicity may have been present (as
kidney pathology) but that the relevant
endpoint was not examined.

For acute dietary risk assessment, a
Margin of Exposure (MOE) of 300 is
required. This includes the
conventional 100X for inter- and intra-
species variation, and 3X for FQPA.
This risk assessment is required for
females 13+ only, since the endpoint is
based on an in utero effect. The
available data, which include
developmental studies in rats and
rabbits, a 3—-month feeding rat study and
a 28—day mouse feeding study, did not
demonstrate toxicity which can be
observed following one exposure only.

2. Short - and intermediate - term
toxicity. i. Dermal absorption. A dermal
absorption study was not available for
review. Therefore an absorption factor
of 100% will be assumed.

ii. Short-term toxicity. Although a 21—
day dermal toxicity study with
fluroxypyr methylheptyl ester (98.5%)
in New Zealand White rabbits with a
NOAEL of > 1,000 mg/kg/day is
available, the developmental NOAEL
from an oral study with fluroxypyr in
the same species (rabbits) was selected
for this risk assessment because of the
concern for developmental effects seen
in the oral study with the acid which
was not studied with the ester, and
because developmental effects are not
evaluated in the dermal toxicity study
(i.e., the consequence of these effects
can not be ascertained for the dermal
route of exposure. Since an oral dose
was identified, a dermal absorption rate
of 100% should be used for dermal risk
assessments, to convert to oral
equivalents. Therefore, a developmental
NOAEL of 100 mg/kg/day based on
increased postimplantation loss at 250
mg/kg/day (LOEL) was used for risk
assessment.

iii. Intermediate-term toxicity. For the
reasons discussed above with short-term
toxicity, a developmental NOAEL of 100
mg/kg/day based on increased
postimplantation loss at 250 mg/kg/day
(LOEL) was used for risk assessment.

3. Chronic toxicity. EPA has
established the RfD for fluroxypyr at 0.5
mg/kg/day. This RfD is based on
histopathological lesions in the kidneys,
decreased testes weights, and increased
adrenal weights in both sexes observed
in a 4-week range-finding feeding study
in the dog with a NOAEL of 50 mg/kg/
day. An uncertainty factor of 100 was
used in calculating the RfD to account
for both inter- and intra-species
variations.

4. Carcinogenicity. Based on the lack
of evidence of carcinogenicity in mice
and rats at doses that were judged to be
adequate to assess the carcinogenic
potential, fluroxypyr was classified as a
“not likely”” human carcinogen by the
EPA’s Hazard ldentification Assessment
Review Committee (document dated
December 1, 1997) according to EPA
Proposed Guidelines for Carcinogen
Risk Assessment (document dated April
10, 1996).

B. Exposures and Risks

1. From food and feed uses. No
previous tolerances have been
established for the combined residues of
fluroxypyr 1-methylheptyl ester and its
metabolite fluroxypyr. Risk assessments
were conducted by EPA to assess
dietary exposures and risks from
fluroxypyr as follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a 1 day or single exposure. The acute
dietary (food only) risk assessment used
the theoretical maximum residue
contribution (TMRC). By using TMRC in
conducting this chronic dietary risk
assessment, EPA has made very
conservative assumptions: 100% of
wheat, oats, and barley RACs having
fluroxypyr tolerances will contain
fluroxypyr residues and those residues
will be at the level of the established
tolerance. This results in an
overestimate of human dietary
exposure. Thus, in making a safety
determination for this tolerance, EPA is
taking into account this conservative
exposure assessment. The exposure
estimate for females (13+ years old)
results in a dietary (food only) MOE of
50,000. This should be viewed as a
conservative risk estimate; refinement
using anticipated residue values and
percent crop-treated data in conjunction
with Monte Carlo analysis would result
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in a lower acute dietary exposure
estimate.

ii. Chronic exposure and risk. In
conducting this chronic dietary risk
assessment, EPA has made very
conservative assumptions -- 100% of
wheat, barley, oats and all other
commodities having fluroxypyr 1-
methylheptyl ester tolerances will
contain fluroxypyr 1-methylheptyl ester
residues and those residues would be at
the level of the tolerance -- which result
in an overestimation of human dietary
exposure. Thus, in making a safety
determination for this tolerance, EPA is
taking into account this conservative
exposure assessment.

The fluroxypyr 1-methylheptyl ester
tolerances result in a TMRC that is
equivalent to the following percentages
of the RfD:

U.S. Population (48 States) ...... 0.41%
U.S. Population - Fall Season .. 0.43%
U.S. Population - Winter Sea-

SON v 0.43%
Northeast Region ......... 0.43%
North Central Region ... 0.43%
Western Region ... 0.44%
Hispanics ........ccccceeenns 0.48%
Non-Hispanic Whites ... 0.42%
Non-Hispanic Others ................ 0.43%
Nursing Infants (< 1 year old) ... 0.39%
Non-Nursing Infants (< 1 year

old) oo, 1.55%
Children (1-6 years old) 1.06%
Children (7-12 years old) ......... 0.69%
Males (13-19 years old) ........... 0.46%

The subgroups listed above are: (1) the U.S.
population (48 states); (2) those for infants
and children; and, (3) the other subgroups for
which the percentage of the RfD occupied is
greater than that occupied by the subgroup
U.S. population (48 states).

2. From drinking water. In terrestrial
and aquatic environments, fluroxypyr 1-
methylheptyl ester is rapidly
hydrolyzed to fluroxypyr. Fluroxypyr is
further degraded (although less rapidly)
by microbes to 4-amino-3,5-dichloro-6-
fluoro-pyridin-2-ol (“pyridinol’’) and 4-
amino-3,5-dichloro-6-fluoro-2-
methoxypyridine (‘““methoxypyridine”).
In aerobic environments, fluroxypyr,
pyridinol, and methoxypyridine are
ultimately degraded to carbon dioxide.

There are no established Maximum
Contaminant Levels for residues of
fluroxypyr 1-methylheptyl ester in
drinking water. No health advisory
levels for fluroxypyr 1-methylheptyl
ester in drinking water have been
established. The assessment used SCI-
GROW?2 for groundwater assessment
and Generic expected environmental
concentration (GENEEC) Version 1.2 for
acute and chronic surface water
assessments. Estimated environmental

concentrations (EEC’s) in surface water
reflecting 0.25 Ib acid equivalents/A/yr
applied by air were 11.2 pg/L for acute
and 3.9 pg/L for chronic. EEC’s for
groundwater were 0.025 pg/L parts per
billion (ppb) for acute and chronic. The
computer generated EECs represent
conservative estimates and should be
used only for screening.

i. Acute exposure and risk. EPA has
calculated drinking water levels of
concern (DWLOCs) for acute exposure
to fluroxypyr in drinking water for the
only relevant population subgroup,
females (13+ years old): 9,930 pg/L.

To calculate the DWLOCs for acute
exposure relative to an acute toxicity
endpoint, the acute dietary food
exposure (from the Dietary Exposure
Evaluation System (DRES) analysis) was
subtracted from the ratio of the acute
NOAEL (used for acute dietary
assessments) to the acceptable MOE for
aggregate exposure to obtain the
acceptable acute exposure to fluroxypyr
in drinking water. DWLOCs were then
calculated using default body weights
and drinking water consumption
figures.

Estimated maximum concentrations
of fluroxypyr in surface and ground
water are 11.2 ppb and 0.025 ppb,
respectively and the DWLOC is 9,930
pg/L. The estimated maximum
concentrations of fluroxypyr in surface
and ground water are less than EPA’s
level of concern for fluroxypyr in
drinking water as a contribution to acute
aggregate exposure.

Therefore, taking into account present
uses and uses proposed in this action,
EPA concludes with reasonable
certainty that residues of fluroxypyr in
drinking water (when considered along
with other sources of exposure for
which EPA has reliable data) would not
result in unacceptable levels of
aggregate human health risk at this time.

ii. Chronic exposure and risk. The
“Interim Guidance for Conducting
Drinking Water Exposure and Risk
Assessments’’ issued on November 24,
1997 was followed for this assessment.
Thus, the GENEEC model and the SCI-
GROW model were run to produce
estimates of fluroxypyr concentrations
in surface and ground water,
respectively. The primary use of these
models is to provide a coarse screen for
sorting out pesticides for which EPA has
a high degree of confidence that the true
levels of the pesticide in drinking water
will be less than the human health
DWLOCs. A DWLOC is the
concentration of a pesticide in drinking
water which would be acceptable as an
upper limit in light of total aggregate
exposure to that chemical from food,
water, and non-occupational

(residential) sources. The DWLOC for
chronic exposure is the concentration in
drinking water as a part of the aggregate
chronic exposure that occupies no more
than 100% of the RfD. The Agency’s
default body weights and water
consumption values used to calculate
DWLOGCSs are as follows: 70 kg/2L (adult
male), 60 kg/2L (adult female), and 10
kg/1L (child).

For chronic (non-cancer) exposure to
fluroxypyr in surface and ground water,
the drinking water levels of concern are
17,400 pg/L for the U.S. population,
14,900 pg/L for females (13+ years old),
and 4,950 pg/L for children (1-6 years
old). To calculate the DWLOC for
chronic (non-cancer) exposure relative
to a chronic toxicity endpoint, the
chronic dietary food exposure (from
DRES) was subtracted from the RfD to
obtain the acceptable chronic (non-
cancer) exposure to fluroxypyr in
drinking water. DWLOCSs were then
calculated using default body weights
and drinking consumption figures.

Estimated average concentrations of
fluroxypyr in surface and ground water
are 3.9 ppb and 0.025 ppb, respectively.
The DWLOCs are 17,400 ug/L for the
U.S. population, 14,900 pg/L for females
(13+ years old), and 4,950 pg/L for
children (1-6 years old). The estimated
average concentrations of fluroxypyr in
surface and ground water are less than
EPA’s level of concern for fluroxypyr in
drinking water as a contribution to
chronic aggregate exposure.

3. From non-dietary exposure. There
are no registered or proposed residential
uses for fluroxypyr 1-methylheptyl ester
or its metabolite fluroxypyr.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”
The Agency believes that ‘“‘available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
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meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency'’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
fluroxypyr has a common mechanism of
toxicity with other substances or how to
include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
fluroxypyr does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that fluroxypyr has a common
mechanism of toxicity with other
substances.

C. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. For the population
subgroup of concern, females 13+ years
old, the calculated MOE value (food) is
50,000. The Agency acknowledges the
potential for exposure to fluroxypyr 1-
methylheptyl ester in drinking water,
but does not expect that exposure would
result in an aggregate MOE (food plus
water) that would exceed the Agency’s
level of concern for acute dietary
exposure.

2. Chronic risk. Using the TMRC
exposure assumptions described Unit
11.B.1. of this preamble, EPA has

concluded that aggregate exposure to
fluroxypyr from food will utilize 0.41%
of the RfD for the U.S. population. The
major identifiable subgroup with the
highest aggregate exposure is discussed
below. EPA generally has no concern for
exposures below 100% of the RfD
because the RfD represents the level at
or below which daily aggregate dietary
exposure over a lifetime will not pose
appreciable risks to human health.
Despite the potential for exposure to
fluroxypyr in drinking water and from
non-dietary, non-occupational exposure,
EPA does not expect the aggregate
exposure to exceed 100% of the RfD.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure. There are no proposed
residential uses for fluroxypyr.
Therefore, the short and intermediate
aggregate risks are adequately addressed
by the chronic aggregate dietary risk
assessment.

4. Aggregate cancer risk for U.S.
population. Fluroxypyr has been
classified as a “‘not likely’’ carcinogenic
chemical by the Agency

5. Conclusion. EPA concludes that
there is a reasonable certainty that no
harm will result from aggregate
exposure to fluroxypyr residues.

D. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children— a. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
fluroxypyr, EPA considered data from
developmental toxicity studies in the rat
and rabbit and a 2—generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
maternal pesticide exposure gestation.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure analysis or through using
uncertainty (safety) factors in

calculating a dose level that poses no
appreciable risk to humans. In either
case, EPA generally defines the level of
appreciable risk as exposure that is
greater than 1/100 of the no observed
effect level in the animal study
appropriate to the particular risk
assessment. This hundredfold
uncertainty (safety) factor/margin of
exposure (safety) is designed to account
for inter-species extrapolation and intra-
species variability. EPA believes that
reliable data support using the
hundredfold margin/factor, rather than
the thousandfold margin/factor, when
EPA has a complete data base under
existing guidelines, and when the
severity of the effect in infants or
children, the potency or unusual toxic
properties of a compound, or the quality
of the exposure data do not raise
concerns regarding the adequacy of the
standard margin/factor.

In the case of fluroxypyr, EPA
determined that the 10X factor to
protect infants and children (as required
by FQPA) should be reduced to 3X. This
conclusion was based on the fact that
the developmental toxicity study in rats
showed no increased sensitivity in
fetuses as compared to maternal animals
following in utero exposures, the 2—
generation reproduction toxicity study
in rats showed no increased sensitivity
in pups when compared to adults, and
the toxicology data base is complete
(i.e., no data gaps). However, EPA
determined that an uncertainty factor of
300 is required because, in the prenatal
developmental toxicity study in rabbits,
there is an indication of additional
susceptibility following prenatal
exposure to fluroxypyr since the
developmental NOAEL was less than
the maternal NOAEL. The confidence in
these data, however, were minimized by
the fact that the value is only slightly
above the historical control, and
because no statistical significance was
indicated. Additionally, susceptibility
to the offspring was not observed in any
of the other prenatal developmental
toxicity studies examined, and there is
always the possibility that maternal
toxicity may have been present (as
kidney pathology) but that the relevant
endpoint was not examined.

b. Developmental toxicity studies. In
the developmental study in rats, the
maternal (systemic) NOAEL was 125
mg/kg/day, based on clinical signs at the
LOEL of 250 mg/kg/day. The
developmental (fetal) NOAEL was 250
mg/kg/day, based on reduced
ossification at the LOEL of 500 mg/kg/
day.

In the developmental toxicity study in
rabbits, the maternal (systemic) NOAEL
was 250 mg/kg/day, based on maternal
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deaths at the LOEL of 400 mg/kg/day.
The developmental (pup) NOAEL was
125 mg/kg/day, based on increased
postimplantation loss at the LOEL of
250 mg/kg/day.

c. Reproductive toxicity study. In the
2—generation reproductive toxicity
study in rats, the maternal (systemic)
NOAEL was 100 mg/kg/day, based on
increased kidney weights and kidney
histopathology at the LOEL of 500 mg/
kg/day. The developmental (pup)
NOAEL was 500 mg/kg/day, based on
decreased body weight at the LOEL of
1,000 mg/kg/day. The reproductive
NOAEL was 1,000 mg/kg/day Highest
Dose Tested.

d. Pre- and post-natal sensitivity. The
toxicological data base for evaluating
pre- and post-natal toxicity for
fluroxypyr is complete with respect to
current data requirements. Based on the
results of the rabbit developmental
toxicity study for fluroxypyr there does
appear to be an extra sensitivity for pre-
natal effects.

e. Conclusion. Based on the above,
EPA concludes that reliable data
support use of a 300-fold margin of
exposure/uncertainty factor, rather than
the standard thousandfold margin/
factor, to protect infants and children.

2. Acute risk. The acute dietary MOE
(food) was calculated to be 6,666 for
infants (< 1 year old), 10,000 for
children (1-6 years old), and 50,000
females 13+ years old (accounts for both
maternal and fetal exposure). These
MOE calculations were based on the
developmental NOAEL in rabbits of 100
mg/kg/day. This risk assessment
assumed 100% crop-treated with
tolerance level residues on all treated
crops consumed, resulting in a
significant over estimation of dietary
exposure. The large acute dietary MOE
calculated for females 13+ years old and
the infants < 1 year old subgroup
(lowest MOE) provides assurance that
there is a reasonable certainty of no
harm for females 13+ years old, infants,
and children.

EPA acknowledges the potential for
exposure to fluroxypyr 1-methylheptyl
ester in drinking water, but does not
expect that exposure would result in
aggregate MOEs (food plus water) that
would exceed the Agency’s level of
concern for acute dietary exposure.

3. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that aggregate exposure to fluroxypyr
from food will utilize from 0.39% of the
RfD for nursing infants (< 1 year old) up
to 1.55% of the RfD for non-nursing
infants (< 1 year old). EPA generally has
no concern for exposures below 100%
of the RfD because the RfD represents

the level at or below which daily
aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to fluroxypyr in drinking
water. EPA does not expect the
aggregate exposure to exceed 100% of
the RfD. EPA concludes that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to fluroxypyr
residues.

4. Short- or intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential uses.
There are no proposed residential uses
for fluroxypyr. Therefore, the short and
intermediate aggregate risks are
adequately addressed by the chronic
aggregate dietary risk assessment.

I11. Other Considerations
A. Metabolism In Plants and Animals

The nature of the residue in plants
and animals is adequately understood.
The residues of concern in plants and
animals are fluroxypyr 1-methylheptyl
ester and its metabolite fluroxypyr, free
and conjugated, all expressed as
fluroxypyr .

B. Analytical Enforcement Methodology

Adequate enforcement methodology
is available for plants (gas
chromatography/mass spectrometry
(GC/MS) and capillary gas
chromatography/MS) to enforce the
tolerance expression. The petitioner
validated the limit of quantitation at
0.01 ppm for cereal grains and 0.05 ppm
for forage, straw, and hay of cereal
grains.

Adequate enforcement methodology
is available for livestock (gas
chromatography/electron capture
detection (GC/ECD) and capillary gas
chromatography with mass selective
detection) to enforce the tolerance
expression. The petitioner validated the
limit of quantitation of Method GRM
96.03 at 0.01 ppm for all animal
substrates.

C. Magnitude of Residues

Residues of fluroxypyr 1-
methylheptyl ester and fluroxypyr are
not expected to exceed the established
tolerance levels in RAC’s and processed
commodities of wheat, barley, oats, and
animal commodities as a result of this
use.

D. International Residue Limits

There are no CODEX, Canadian, or
Mexican tolerances for residues of

fluoroxypyr 1-methylheptyl ester on
wheat, barley, or oats.

E. Rotational Crop Restrictions

A confined rotational crop study was
conducted in which fluroxypyr was
applied at the rate of 8.8 0z acid
equivalent/acre (ae/A). Residues in
crops planted 120 days after soil
treatment were 0.01 to 0.08 ppm;
however, based on this study and the
use rates, residues of fluroxypyr 1-
methylheptyl ester and fluroxypyr are
not expected to occur in rotational crops
at levels > 0.01 ppm at the 120—day
plant-back interval. The end-use
product label will contain a statement
limiting the planting of rotational crops
for at least 120 days after application.

IV. Conclusion

Therefore, the tolerances is are
established for combined residues of
fluroxypyr 1-methylheptyl ester and its
metabolite fluroxypyr in wheat, barley,
and oats as follows: 0.5 ppm (grain), 12
ppm (straw and forage), 20 ppm (hay),
and 0.6 ppm (aspirated grain fractions),
and residues of fluroxypyr 1-
methylheptyl ester and its metabolite
fluroxypyr, free and conjugated, in
meat, fat, milk, and meat byproducts
except for kidney at 0.1 ppm and kidney
at 0.5 ppm.

V. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by November 30,
1998, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
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accompanied by the fee or a request for
a waiver as specified by 40 CFR
180.33(i). If a hearing is requested, the
objections must include a statement of
the factual issues on which a hearing is
requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the requestor
(40 CFR 178.27). A request for a hearing
will be granted if the Administrator
determines that the material submitted
shows the following: There is genuine
and substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established, resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
Confidential Business Information (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

V1. Public Record and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300724 (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, Crystal Mall #2, 1921 Jefferson
Davis Highway, Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept

in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in ADDRESSES at the beginning
of this document.

VII. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since these tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408(d), such as the tolerances in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency has previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance actions published on May 4,
1981 (46 FR 24950) and was provided

to the Chief Counsel for Advocacy of the
Small Business Administration.

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), EPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a State, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to OMB a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local, and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded Federal mandate on State,
local, or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19,1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to OMB,
in a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “‘to provide
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meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

VIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and the Comptroller General of
the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 23, 1998.
Marcia E. Mulkey,

Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. By revising §180.535 to read as
follows:

§180.535 Fluroxypyr 1-methylheptyl ester;
tolerances for residues.

(a) General . Tolerances are
established for combined residues of
fluroxypyr 1-methylheptyl ester [1-
methylheptyl ((4-amino-3,5-dichloro-6-
fluoro-2-pyridinyl)oxy)acetate] and its
metabolite fluroxypyr [((4-amino-3,5-
dichloro-6-fluoro-2-pyridinyl)oxy)acetic
acid] in or on the following raw
agricultural commodities.

Parts

: er

Commodity rF;\iI-

lion

Aspirated grain fractions 0.6
Barley, grain ..........cccooeeueen. 0.5
Barley, forage .... 12.0
Barley, hay .... 20.0
Barley, straw .. 12.0
Cattle, fat ........... 0.1
Cattle, kidney ..... 0.5
Cattle, meat .........ccceevvreennn. 0.1
Cattle, meat byproducts ..... 0.1
Goats, fat .......ccoceeeriiiennn 0.1
Goats, kidney .... 0.5
Goats, meat ...........ccoeeeenee 0.1
Goats, meat byproducts ..... 0.1
Hogs, fat ....cccccovveeiiiecee, 0.1
Hogs, kidney .. 0.5
Hogs, meat .........cccocvveennn. 0.1
Hogs, meat byproducts ...... 0.1
Horses, fat .....cc.cccocevrnnennn. 0.1
Horses, kidney ... 0.5
Horses, meat ............cccoeeeieennen 0.1
Horses, meat byproducts 0.1
MilK e 0.1
Oats, forage ... 12.0
Oats, grain ..... 0.5
Oats, hay ....... 20.0
Oats, straw ... 12.0
Sheep, fat .......... 0.1
Sheep, kidney 0.5
Sheep, meat .......cccceevveiviiieeiiiiee e 0.1
Sheep, meat byproducts .... 0.1
Wheat, forage ..........ccceeennee 12.0
Wheat, grain .......ccccoceeiienieininiieeeee 0.5
Wheat, hay ....ccccoooveiiiiiiiiee e, 20.0
Wheat, Straw .........cccceiiiiiiiiiiniiis 12.0

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for the combined residues of fluroxypyr
1-methylheptyl ester and its metabolite
fluroxypyr, in connection with use of
the pesticide under section 18
emergency exemptions granted by EPA.
The tolerances will expire and are
revoked on the dates specified in the
following table.

Parts Expiration/
Commodity PEr | Revocation
mil- Date
lion
Corn, field, forage ......... 2.0 12/1/99
Corn, field, grain ........... 0.05 12/1/99
Corn, field, stover ......... 2.5 12/1/99
Corn, sweet, forage ...... 2.0 12/1/99
Corn, sweet, K +
CWHR oo, 0.05 12/1/99
Corn, sweet, stover ...... 25 12/1/99

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 98-26002 Filed 9-29-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300721; FRL-6033-3]
RIN 2070-AB78

Tebufenozide; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for residues of
tebufenozide in or on cranberries. This
action is in response to EPA’s granting
of emergency exemptions under section
18 of the Federal Insecticide, Fungicide,
and Rodenticide Act authorizing use of
the pesticide on cranberries. This
regulation establishes a maximum
permissible level for residues of
tebufenozide in this food commodity
pursuant to section 408(1)(6) of the
Federal Food, Drug, and Cosmetic Act,
as amended by the Food Quality
Protection Act of 1996. The tolerance
will expire and is revoked on September
30, 1999.

DATES: This regulation is effective
September 30, 1998. Objections and
requests for hearings must be received
by EPA on or before November 30, 1998.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300721],
must be su