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Rules and Regulations

Federal Register

Vol. 64, No. 19
Friday, January 29, 1999

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 550
RIN 3206-AG47

Pay Administration; Premium Pay

AGENCY: Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management is issuing revised interim
regulations on availability pay (a form of
premium pay that applies to criminal
investigators who are required to
complete substantial amounts of
unscheduled overtime duty) to
incorporate the provisions of three laws
that have become effective since interim
regulations were first published on
December 23, 1994. These statutory
changes extend the coverage of
availability pay to special agents
employed in the Diplomatic Security
Service of the Department of State and
to pilots employed by the United States
Customs Service who are law
enforcement officers; permit any Office
of Inspector General that employs fewer
than five criminal investigators to elect
to exclude those employees from
availability pay; and provide alternative
requirements for compensating overtime
work and crediting unscheduled duty
hours for special agents and other
criminal investigators who provide
protective services for Federal officials
and other individuals.

DATES: Effective date: January 29, 1999.
Applicability dates: Except for
availability pay for special agents
employed by the Department of State,
these regulations are applicable on
January 29, 1999. Availability pay for
special agents in the Diplomatic
Security Service of the Department of
State is applicable on January 31, 1999.

Comments date: Comments must be
received on or before March 30, 1999.
ADDRESSES: Comments may be sent or
delivered to Donald J. Winstead,
Assistant Director for Compensation
Administration, Workforce
Compensation and Performance Service,
Office of Personnel Management, Room
7H31, 1900 E Street NW., Washington,
DC 20415-8200, FAX: (202) 606-0824,
or email: payleave@opm.gov.

FOR FURTHER INFORMATION CONTACT:
James R. Weddel, (202) 606-2858, FAX:
(202) 606-0824, or email:
payleave@opm.gov.

SUPPLEMENTARY INFORMATION: Section
633 of the Treasury, Postal Service, and
General Government Appropriations
Act, 1995 (Pub. L. 103-329, September
30, 1994), amended title 5, United States
Code, to provide for a form of premium
pay called availability pay for criminal
investigators. Availability pay became
effective on the first day of the first pay
period beginning on or after October 30,
1994, except that implementation was
delayed until September 1995 for
certain criminal investigators employed
by Inspectors General. Criminal
investigators receiving availability pay
are exempt from the minimum wage and
overtime pay provisions of the Fair
Labor Standards Act of 1938, as
amended (FLSA), and may not receive
annual premium pay for
administratively uncontrollable
overtime (AUO) work authorized by 5
U.S.C. 5545(c)(2).

On December 23, 1994, the Office of
Personnel Management (OPM)
published interim regulations on
availability pay in the Federal Register
(59 FR 66149). We have received
numerous comments on these interim
regulations. We plan to address those
comments, as well as any comments we
receive on the revised interim
regulations, when we publish final
regulations. Therefore, it is not
necessary to resubmit any comments
that were submitted on the interim
regulations published on December 23,
1994.

Coverage of Special Agents in the
Diplomatic Security Service

Section 407 of the Departments of
Commerce, Justice, and State, the
Judiciary, and Related Agencies
Appropriations Act, 1999, as contained
in section 101(b) in Division A of Pub.
L. 105-277, the Omnibus Consolidated

and Emergency Supplemental
Appropriations Act, 1999 (October 21,
1998), amended 5 U.S.C. 5545a by
adding a new subsection (k), which
extends coverage of law enforcement
availability pay to special agents of the
Diplomatic Security Service in the
Department of State. A provision
identical to section 407 is also
contained in section 2316 of the Foreign
Affairs Reform and Restructuring Act of
1998, Division G of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act,
1999. A conforming amendment was
also made to 5 U.S.C. 5545a(a)(2) to
delete a provision that previously
excluded special agents in the
Diplomatic Security Service from the
definition of “‘criminal investigator.”

As implemented in these interim
regulations, availability pay applies to a
law enforcement officer in the
Diplomatic Security Service if one of the
following criteria is met: (1) the
employee is a special agent in a position
properly classified in the GS-1811
occupational series; (2) the employee is
a special agent in a position that has
been properly determined by the
Department of State to have a Foreign
Service primary skill code of 2501; (3)
the employee is a special agent who has
been placed by the Department of State
in a non-covered position on a long-
term training assignment that will be
career-enhancing for a current or future
assignment as a Diplomatic Security
Service special agent, provided the
employee is expected to return to duties
as a Special Agent in a Foreign Service
position with a 2501 primary skill code
or to a position properly classified in
the GS-1811 series immediately
following such training; or (4) the
employee occupies a position in the
Department of State in which he or she
performs duties and responsibilities of a
special agent requiring Foreign Service
primary skill code 2501, pending the
opening of a position with primary skill
code 2501 and placement in that
position as a Special Agent.

In addition, availability pay applies to
a special agent with a Foreign Service
personal primary skill code of 2501 (or
whose position is properly classified in
the GS-1811 series) if he or she meets
all of the following three conditions:

(i) The individual is assigned outside
the Department of State;
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(ii) The assigned position would have
a primary skill code of 2501 (or would
be properly classified in the GS-1811
series under the General Schedule
classification system based on OPM
classification standards) if the position
were under the Foreign Service (or
General Schedule) in the Department of
State; and

(iii) The individual is expected to
return to a position as a special agent in
the Diplomatic Security Service with a
2501 primary skill code (or to a position
that is properly classified in the GS—
1811 series) immediately following such
outside assignment. (See the revised
definition of criminal investigator in
§550.103.)

Availability pay does not apply to
members of the Senior Foreign Service,
Foreign Service Officers, or members of
the Senior Executive Service. These
groups of employees are not covered by
subchapter V—Premium Pay—of
chapter 55 of title 5, United States Code,
including 5 U.S.C. 5545a, the legal
authority for availability pay for
criminal investigators. (See 5 U.S.C.
5541(2)(xiv), (xv), and (xvi).)

Section 407 also provides that no later
than the effective date for availability
pay for special agents, each special
agent in the Diplomatic Security Service
who is a criminal investigator (as
defined in §550.103), and the
appropriate supervisory officer
designated by the Secretary of State,
must make an initial certification to the
Secretary of State that the special agent
is expected to meet the unscheduled
duty hours requirement for availability
pay in 5 U.S.C. 5545a(d). Section
5545a(d) provides that a criminal
investigator must have an annual
average of 2 unscheduled duty hours for
each regular workday. Under section
407, General Schedule and Foreign
Service special agents in the Diplomatic
Security Service may not rely on 5
U.S.C. 5545a(d)(2)(B) to satisfy the
unscheduled duty hour requirement in
section 5545a(d)(1). These special
agents may count only hours actually
worked as unscheduled duty hours, not
hours the agent was available for work.
This requirement is reflected in
§§550.182 (a) and (d).

Hours of availability are also not
counted as hours of work for the
purpose of determining overtime pay on
an hourly basis under 5 U.S.C. 5542.
Therefore, §550.111(h) has been added
to clarify this point.

In addition, section 407 provides that,
while performing protective duties
under the State Department Basic
Authorities Act of 1956 (22 U.S.C.
2709(a)(3)), special agents of the
Diplomatic Security Service may receive

overtime pay on an hourly basis for all
regularly scheduled overtime work
(including the first 2 hours of overtime
work on a regular workday), provided
they perform, on the same day, at least
2 hours of overtime work not scheduled
in advance of the administrative
workweek. This change in law is
reflected in §8550.103 (definition of
“protective duties’), 550.111(f)(2), and
550.182(b)(2).

Section 407 provides that in applying
the requirement in 5 U.S.C. 5545a(h)
that availability pay will be 25 percent
of basic pay, any reference to basic pay
will be considered to include, with
respect to a special agent in the
Diplomatic Security Service, amounts
designated as “‘salary.” Therefore,
§550.185(a) has been amended to
provide that availability pay is an
amount equal to (1) 25 percent of a
criminal investigator’s rate of basic pay,
as defined in §550.103, including
amounts designated as ‘‘salary” for
special agents in the Diplomatic
Security Service; or (2) a lesser amount
to avoid exceeding the special
maximum earnings limitation for law
enforcement officers in 5 U.S.C. 5547(c).
This special maximum earnings
limitation for law enforcement officers
is also found in §550.107 and applies to
all criminal investigators, including
those who are special agents in the
Diplomatic Security Service.

Section 407 amended 5 U.S.C.
5545a(h)(2)(A) with regard to special
agents in the Diplomatic Security
Service to provide that availability pay
will be considered basic pay for the
purposes of sections 609(b)(1), 805, 806,
and 856 of the Foreign Service Act of
1980, as amended, which pertain to
Foreign Service retirement benefits.
Therefore, a parallel paragraph has been
added at § 550.186(b)(7).

Section 407 amended 5 U.S.C.
5545a(h)(2)(B) to provide that
availability pay is also basic pay for any
other purposes explicitly provided for
by law or as OPM or the Secretary of
State (to the extent that matters
exclusively within the jurisdiction of
the Secretary are concerned) may
prescribe by regulation. Therefore, a
parallel provision has been added at
§550.186(b)(8).

Finally, section 407 requires the
Director of OPM and the Secretary of
State to determine that all regulations
necessary to implement availability pay
for special agents are in effect. The
Director of OPM and the Secretary of
State agree that, with the publication of
these regulations, all regulations
necessary to implement availability pay
for special agents are in effect.

Suspension of Availability Pay for
Special Agents

Special agents in the Diplomatic
Security Service of the Department of
State who are in the Foreign Service are
not covered by the adverse action
procedures in 5 U.S.C. 7512 and 5 CFR
part 752. (See 5 U.S.C. 7511(b)(6) and 5
CFR 752.401(d)(6).) Therefore, the
requirements in 5 U.S.C. 5545a(e)(2),
which provide that involuntary
reductions in pay resulting from a
denial of certification for availability
pay must be accomplished under the
adverse action procedures in subchapter
Il of 5 U.S.C. chapter 75, are not
applicable to special agents in the
Foreign Service. Instead, § 550.184(e)
has been amended to provide that
involuntary suspension of availability
pay for Foreign Service special agents,
resulting from a denial or cancellation
of certification for availability pay under
§550.184(d), will be administered under
procedures established by regulations of
the Department of State.

Coverage in Offices of Inspectors
General

After the publication of the original
interim availability pay regulations,
section 901 of Pub. L. 104-19, July 27,
1995 (109 Stat. 230), amended section
5545a of title 5, United States Code, to
add a new subsection (j), which
provides that “[n]otwithstanding any
other provision of this section, any
Office of Inspector General which
employs fewer than 5 criminal
investigators may elect not to cover such
criminal investigators under this
section.” Therefore, §550.181(a) has
been amended, and §550.181(b) has
been added, to reflect the authority to
exempt criminal investigators in Offices
of Inspectors General with fewer than
five criminal investigators. This
authority became effective on July 27,
1995, the date of enactment of Pub. L.
104-19.

Coverage of Customs Service Pilots
Who Are Law Enforcement Officers

After publication of the original
interim availability pay regulations,
section 902 of Pub. L. 104-19, July 27,
1995 (109 Stat. 230), amended section
5545a of title 5, United States Code, to
add a new subsection (i), which
provides that ““[t]he provisions of
subsections (a)—(h) providing for
availability pay shall apply to a pilot
employed by the United States Customs
Service who is a law enforcement officer
as defined under section 5541(3).”

Section 902 also provides that
coverage of the designated Customs
Service pilots under the law authorizing
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availability pay became effective on the
first day of the first applicable pay
period that began on or after the 30th
day following the date of enactment of
Pub. L. 104-19. Pub. L. 104-19 was
enacted on July 27, 1995. Therefore,
section 902 became effective on the first
day of the first pay period that began on
or after August 26, 1995. The revised
interim regulations reflect this change in
law by adding “[w]ho is a pilot
employed by the United States Customs
Service” to the definition of criminal
investigator in §550.103.

Overtime Pay for Criminal Investigators
Who Perform Protective Duties

After publication of the original
interim availability pay regulations,
section 531 of Pub. L. 104-52,
November 19, 1995 (109 Stat. 496),
amended section 5542 of title 5, United
States Code, to add a new subsection (e),
which provides that “‘[n]otwithstanding
subsection (d)(1) of this section, all
hours of overtime work scheduled in
advance of the administrative workweek
shall be compensated under subsection
(a) if that work involves duties as
authorized by section 3056(a) of title 18,
United States Code, and if the
investigator performs, on that same day,
at least 2 hours of overtime work not
scheduled in advance of the
administrative workweek.”

This amendment provides for
payment of overtime pay on an hourly
basis for all regularly scheduled
overtime hours of work for criminal
investigators performing protective
duties authorized by section 3056(a) of
title 18, including the first 2 overtime
hours on a regular workday. However,
payment of overtime pay for all
regularly scheduled overtime hours
worked is permitted only if the criminal
investigator performs 2 hours of
overtime work during the same workday
that were not scheduled in advance of
the administrative workweek. Hours of
availability may not be substituted for
the required unscheduled overtime
work. This change in law became
effective on November 19, 1995, the
date of enactment, and is reflected in
the revised interim regulations at
8§550.103 (definition of protective
duties), 550.111(f)(2), and 550.182(b)(2).
(Note: Except for days on which
employees perform protective duties
authorized by section 3056(a) of title 18,
United States Code, or by section
2709(a)(3) of title 22, United States
Code, the first 2 overtime hours on a
regular workday are always
compensated by availability pay for
criminal investigators, even if those
overtime hours are regularly scheduled

in advance of the administrative
workweek.)

Availability Pay Is Basic Pay for the
Thrift Savings Plan

Pub. L. 104208, September 30, 1996,
repealed 5 U.S.C. 8431 and amended 5
U.S.C. 8401(4) to provide that the term
“basic pay’’ has the meaning given that
term by 5 U.S.C. 8331(3) for the purpose
of regulations issued by the Federal
Retirement Thrift Savings Board.
Paragraph (d) of section 628 of the
Treasury and General Government
Appropriations Act, 1999, as contained
in section 101(h) in Division A of Public
Law 105-277, the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act,
1999, amended 5 U.S.C. 8331(3) to add
availability pay for a criminal
investigator authorized by 5 U.S.C.
5545a to the definition of “‘basic pay” in
5 U.S.C. 8331(3). Since 5 U.S.C. 8431
was repealed in 1996, § 550.186(b)(5)
has been revised to state that availability
pay is basic pay for the purpose of the
Thrift Savings Plan authorized by
subchapter Il of chapter 84 of title 5,
United States Code.

Waiver of Notice of Proposed Rule
Making and Delay in Effective Date

Pursuant to 5 U.S.C. 553(b)(3)(B) and
5 U.S.C. 553(d)(3), | find that good cause
exists for waiving the general notice of
proposed rulemaking and making this
rule effective on the date of its
publication in the Federal Register,
except that regulations implementing
availability pay for special agents in the
Diplomatic Security Service will
become effective on January 31, 1999.
Section 407 of the Departments of
Commerce, Justice, and State, the
Judiciary, and Related Agencies
Appropriations Act, 1999, as contained
in section 101(b) in Division A of Pub.
L. 105-277, the Omnibus Consolidated
and Emergency Supplemental
Appropriations Act, 1999, provides that
the amendments providing availability
pay for special agents will take effect on
the first day of the first applicable pay
period that begins on or after the 90th
day following the enactment of the Act,
and on which date all regulations
necessary to carry out such amendments
are (in the judgment of the Director of
the Office of Personnel Management and
the Secretary of State) in effect. This
waiver is also appropriate because the
attached changes in regulations update
Office of Personnel Management
regulations to make them consistent
with the following changes in law that
are already effective and have
previously been implemented.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Regulatory Flexibility Act

| certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will apply only to Federal
agencies and employees.

List of Subjects in 5 CFR Part 550

Administrative practice and
procedure, Claims, Government
employees, Wages.

Office of Personnel Management.
Janice R. Lachance,
Director.

Accordingly, OPM is amending part
550 of title 5 of the Code of Federal
Regulations as follows:

PART 550—PAY ADMINISTRATION
(GENERAL)

Subpart A—Premium Pay

1. The authority citation for part 550,
subpart A, is revised to read as follows:

Authority: 5 U.S.C. 5304 note, 5305 note,
5541(2)(iv), 5545a(h)(2)(B) and (i), 5548, and
6101(c); sections 407 and 2316, Pub. L. 105
277, 112 Stat. 2681-101 and 2681-828 (5
U.S.C. 5545a); E.O. 12748, 3 CFR, 1992
Comp., p. 316.

2. In §550.103, the definition of
Criminal investigator is revised, and a
new definition of Protective duties is
added in alphabetical order to read as
follows:

§550.103 Definitions.

* * * * *

Criminal investigator means a law
enforcement officer as defined in 5
U.S.C. 5541(3) and this section—

(1) Whose position is properly
classified under the GS-1811 or GS—
1812 series in the General Schedule
classification system based on OPM
classification standards (or would be so
classified if covered under that system);

(2) Who is a pilot employed by the
United States Customs Service;

(3) Who is a special agent in the
Diplomatic Security Service in a
position which has been properly
determined by the Department of State
to have a Foreign Service primary skill
code of 2501;

(4) Who is a special agent in the
Diplomatic Security Service who has
been placed by the Department of State
in a non-covered position on a long-
term training assignment that will be
career-enhancing for a current or future
assignment as a Diplomatic Security
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Service special agent, provided the
employee is expected to return to duties
as a special agent in a Foreign Service
position with a 2501 primary skill code
or to a position properly classified in
the GS-1811 series immediately
following such training;

(5) Who occupies a position in the
Department of State in which he or she
performs duties and responsibilities of a
special agent requiring Foreign Service
primary skill code 2501, pending the
opening of a position with primary skill
code 2501 and placement in that
position as a special agent; or

(6) Who is a special agent in the
Diplomatic Security Service with a
Foreign Service personal primary skill
code of 2501 (or whose position
immediately prior to the detail was
properly classified in the GS-1811
series) and who meets all of the
following three conditions:

(i) The individual is assigned outside
the Department of State;

(ii) The assigned position would have
a primary skill code of 2501 (or would
be properly classified in the GS-1811
series under the General Schedule
classification system based on OPM
classification standards) if the position
were under the Foreign Service (or
General Schedule) in the Department of
State; and

(iii) The individual is expected to
return to a position as a special agent in
the Diplomatic Security Service with a
2501 primary skill code (or to a position
that is properly classified in the GS—
1811 series) immediately following such
outside assignment.

* * * * *

Protective duties means duties
authorized by section 3056(a) of title 18,
United States Code, or by section
2709(a)(3) of title 22, United States
Code.

* * * * *

3. In §550.111, paragraph (f) is
revised, and a new paragraph (h) is
added to read as follows:

§550.111 Authorization of overtime pay.

* * * * *

(f)(1) Except as provided in paragraph
(A)(2) of this section, for any criminal
investigator receiving availability pay
under §550.181, overtime work means
actual work that is scheduled in
advance of the administrative
workweek—

(i) In excess of 10 hours on a day
containing hours that are part of such
investigator’s basic 40-hour workweek;
or

(ii) On a day not containing hours that
are part of such investigator’s basic 40-
hour workweek.

(2) Notwithstanding paragraph (f)(1)
of this section, all overtime work
scheduled in advance of the
administrative workweek on a day
containing part of a criminal
investigator’s basic 40-hour workweek
must be compensated under this section
if both of the following conditions are
met:

(i) The overtime work involves
protective duties authorized by section
3056(a) of title 18, United States Code,
or section 2709(a)(3) of title 22, United
States Code; and

(ii) The investigator performs on that
same day at least 2 consecutive hours of
overtime work that are not scheduled in
advance of the administrative workweek
and are compensated by availability
pay.

(3) Any work that would be overtime
work under this section but for
paragraphs (f)(1) and (f)(2) of this
section will be compensated by
availability pay under §550.181.

* * * * *

(h) Availability hours, as described in
§550.182(c), are not hours of work for
the purpose of determining overtime
pay under this section.

4. Section 550.181 is revised to read
as follows:

§550.181 Coverage.

(a) Each employee meeting the
definition of criminal investigator in
§550.103, and fulfilling the conditions
and requirements of 5 U.S.C. 5545a and
88 550.181 through 550.186, must
receive availability pay to compensate
the criminal investigator for
unscheduled duty in excess of the 40-
hour workweek based on the needs of
the employing agency, except as
provided in paragraph (b) of this
section.

(b) Any Office of Inspector General
that employs fewer than five criminal
investigators may elect not to cover such
criminal investigators under the
availability pay provisions of 5 U.S.C.
5545a.

5. In §550.182, paragraph (a) is
revised; paragraphs (b) through (f) are
redesignated as paragraphs (c) through
(9), respectively; a new paragraph (b) is
added; and the newly redesignated
paragraph (d) is revised to read as
follows:

§550.182 Unscheduled duty.

(a) Unscheduled Duty Hours. For the
purpose of availability pay,
unscheduled duty hours are those hours
during which a criminal investigator
performs work, or (except for a special
agent in the Diplomatic Security
Service) is determined by the employing

agency to be available for work, that are
not—

(1) Part of the 40-hour basic
workweek of the investigator; or

(2) Regularly scheduled overtime
hours compensated under 5 U.S.C. 5542
and §550.111.

(b) Regularly Scheduled Overtime
Hours. For criminal investigators
receiving availability pay, regularly
scheduled overtime hours compensated
under 5 U.S.C. 5542 and §550.111 are
those overtime hours scheduled in
advance of the investigator’s
administrative workweek, excluding—

(1) The first 2 hours of overtime work
on any day containing a part of the
investigator’s basic 40-hour workweek,
as required by §550.111(f)(1)); or

(2) The first 2 hours of overtime work
performing protective duties authorized
by section 3056(a) of title 18, United
States Code, or section 2709(a)(3) of title
22, United States Code, on any day
containing a part of the investigator’s
basic 40-hour workweek, unless the
investigator performs 2 or more
consecutive hours of unscheduled

overtime work on that same day.
* * * * *

(d) Availability Hours. To be
considered available for work under
paragraph (a) of this section, a criminal
investigator must be determined by the
employing agency to be generally and
reasonably accessible to perform
unscheduled duty based on the needs of
the agency. Generally, the agency will
place the investigator in availability
status by directing the investigator to be
available during designated periods to
meet agency needs, as provided by
agency policies and procedures. Placing
the investigator in availability status is
not considered scheduling the
investigator for overtime hours
compensated under 5 U.S.C. 5542 and
§550.111. Availability hours may
include hours during which an
investigator places himself or herself in
availability status to meet the needs of
the agency, subject to agency policies
and procedures (including any
requirements for after-the-fact validation
or approval). A special agent in the
Diplomatic Security Service may not be
credited with availability hours and will
be credited with only hours actually
worked.

* * * * *

6. In §550.184, paragraph (e) is
revised to read as follows:

§550.184 Annual certification.
* * * * *

(e) An involuntary suspension of
availability pay resulting from a denial
or cancellation of certification under
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paragraph (d) of this section is a
reduction in pay for the purpose of
applying the adverse action procedures
of 5 U.S.C. 7512 and part 752 of this
chapter, except for special agents in the
Foreign Service. For special agents in
the Foreign Service, an involuntary
suspension of availability pay resulting
from a denial or cancellation of
certification under paragraph (d) of this
section will be administered under
procedures established by regulations of
the Department of State.

* * * * *

7. In §550.185, paragraph (a) is
revised to read as follows:

§550.185 Payment of availability pay.

(a) Availability pay is paid only for
periods of time during which a criminal
investigator receives basic pay.
Availability pay is an amount equal to
the lesser of—

(1) 25 percent of a criminal
investigator’s rate of basic pay, as
defined in §550.103, including amounts
designated as ““‘salary’ for special agents
in the Diplomatic Security Service; or

(2) The maximum amount that may be
paid to avoid exceeding the maximum
earnings limitation on premium pay for
law enforcement officers in 5 U.S.C.
5547(c).

* * * * *

8. In §550.186, paragraph (b) is
revised to read as follows:

§550.186 Relationship to other payments.

* * * * *

(b) Availability pay is treated as part
of basic pay or basic salary only for the
following purposes:

(1) 5 U.S.C. 55244, pertaining to
advances in pay;

(2) 5 U.S.C. 5595(c), pertaining to
severance pay;

(3) 5 U.S.C. 8114(e), pertaining to
workers’ compensation;

(4)5U.S.C. 8331(3) and 5 U.S.C.
8401(4), pertaining to retirement
benefits;

(5) Subchapter Il of chapter 84 of title
5, United States Code, pertaining to the
Thrift Savings Plan;

(6) 5 U.S.C. 8704(c), pertaining to life
insurance;

(7) Sections 609(b)(1), 805, 806, and
856 of the Foreign Service Act of 1980,
as amended (Pub. L. 96-465), pertaining
to Foreign Service retirement benefits;
and

(8) For any other purposes explicitly
provided for by law or as the Office of
Personnel Management or the Secretary
of State (for matters exclusively within

the jurisdiction of the Secretary) may
prescribe by regulation.

* * * * *

[FR Doc. 99-2153 Filed 1-27-99; 3:16 pm]
BILLING CODE 6325-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-386—-AD; Amendment
39-11015; AD 99-01-12]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-145 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting airworthiness directive (AD)
99-01-12 that was sent previously to all
known U.S. owners and operators of
certain EMBRAER Model EMB-145
series airplanes by individual notices.
This AD requires revisions to the
Airplane Flight Manual to provide the
flight crew with updated procedures for
prohibiting use of the autopilot below
1,500 feet above ground level,
emergency procedures for pitch trim
runaway, and abnormal procedures for
autopilot trim failure and stabilizer out
of trim. This AD also requires
installation of certain warning placards.
This action is prompted by a report
indicating that, during a flight test of a
similar airplane model, the pitch trim
monitoring subsystem malfunctioned
internally. The actions specified by this
AD are intended to prevent failure of the
pitch trim system, which could cause
undetected autopilot trim runaway, and
consequent reduced controllability of
the airplane, uncommanded autopilot
disconnect, and excessive altitude loss.

DATES: Effective February 2, 1999, to all
persons except those persons to whom
it was made immediately effective by
emergency AD 99-01-12, issued
December 29, 1998, which contained
the requirements of this amendment.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 2,
1999.

Comments for inclusion in the Rules
Docket must be received on or before
March 1, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
386—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The applicable service information
may be obtained from Empresa
Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,
Sao Jose dos Campos—SP, Brazil. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small
Airplane Directorate, Atlanta Aircraft
Certification Office, One Crown Center,
1895 Phoenix Boulevard, suite 450,
Atlanta, Georgia; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Rob
Cappezzuto, Aerospace Engineer, ACE—
116A, Systems and Flight Test Branch,
FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia
30349; telephone (770) 773-6071; fax
(770) 703-6097.

SUPPLEMENTARY INFORMATION: On
December 29, 1998, the FAA issued
emergency AD 99-01-12, which is
applicable to certain EMBRAER Model
EMB-145 series airplanes.

The Departmento de Aviacao Civil
(DAC), which is the airworthiness
authority for Brazil, recently notified the
FAA that an unsafe condition may exist
on certain EMBRAER Model EMB-145
series airplanes. The DAC advises that,
during a flight test of a similar airplane
model, equipped with a Honeywell
Primus 1000 Integrated Avionics
System, the pitch trim monitoring
subsystem experienced an internal
malfunction. The cause of the failure of
this system has been attributed to a
software error, which resulted in failure
of the trim monitoring subsystem to
detect a trim malfunction. This
condition, if not corrected, could cause
undetected autopilot trim runaway,
which could result in reduced
controllability of the airplane,
uncommanded autopilot disconnect,
and excessive altitude loss. If these
conditions occur at low altitude, control
of the airplane could be unrecoverable.

Explanation of Relevant Service
Information

EMBRAER has issued Alert Service
Bulletin S.B. 145-31-A010, dated
December 15, 1998, which describes
procedures for installation of certain
warning placards on the left and right
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sides of the cockpit glareshield panel to
prohibit use of the autopilot below
1,500 feet above ground level (AGL).
The DAC classified this alert service
bulletin as mandatory and issued
Brazilian Emergency Airworthiness
Directive 98-12-01, dated December 21,
1998, in order to assure the continued
airworthiness of these airplanes in
Brazil.

FAA's Conclusions

This airplane model is manufactured
in Brazil and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DAC has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the DAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Requirements of the
Rule

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design
registered in the United States, the FAA
issued emergency AD 99-01-12 to
prevent failure of the pitch trim system,
which could cause undetected autopilot
trim runaway, and consequent reduced
controllability of the airplane,
uncommanded autopilot disconnect,
and excessive altitude loss.

The AD requires installation of certain
warning placards on the left and right
sides of the cockpit glareshield panel to
prohibit autopilot below 1,500 feet AGL.
The installation of the placard is
required to be accomplished in
accordance with the alert service
bulletin described previously.

In addition, the FAA has determined
that a revision to the Airplane Flight
Manual (AFM) is necessary to ensure
that the Limitations Section of the AFM
is changed to provide the flight crew
with updated procedures prohibiting
the use of the autopilot below 1,500 feet
AGL, emergency procedures for pitch
trim runaway, and abnormal procedures
for autopilot trim failure and stabilizer
out of trim.

This amendment is considered to be
interim action until final action is
identified, at which time the FAA may
consider further rulemaking.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable

and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
notices issued on December 29, 1998, to
all known U.S. owners and operators of
certain EMBRAER Model EMB-145
series airplanes. These conditions still
exist, and the AD is hereby published in
the Federal Register as an amendment
to section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective as to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.

Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—-NM-386—AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,

it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-01-12 Empresa Brasileira de
Aeronautica, S.A. (EMBRAER):
Amendment 39-11015. Docket 98—NM—
386-AD.

Applicability: Model EMB-145 series
airplanes, serial numbers 145004 through
145047 inclusive and 145049 through 145051
inclusive; certificated in any category;
equipped with IC-600 having part number
(P/N) 7017000-82402 or P/N 7017000-83402;
excluding those airplanes on which the
modification specified in any of the
following Embraer service bulletins has been
accomplished:

* Embraer Service Bulletin 145-22-0001,
dated May 7, 1998;

* Embraer Service Bulletin 145-22-0004,
Revision 01, dated July 30, 1998;

* Embraer Service Bulletin 145-31-0007,
Revision 02, dated June 30, 1998.

Compliance: Required as indicated, unless
accomplished previously.
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To prevent failure of the pitch trim system,
which could cause undetected autopilot trim
runaway, and result in reduced
controllability of the airplane, uncommanded
autopilot disconnect, and excessive altitude
loss; accomplish the following:

(a) Within 20 flight hours after the effective
date of this AD, accomplish paragraphs (a)(1),
(@)(2), (a)(3), and (a)(4) of this AD.

(1) Install warning placards, P/N 145—
39641-001, on the left and right sides of the
cockpit glareshield panel, using double-face
tape (or similar), in accordance with Embraer
Alert Service Bulletin S.B. 145-31-A010,
dated December 15, 1998, which state:

“DO NOT OPERATE AUTOPILOT BELOW
1,500 FT A.G.L.”

(2) Revise the Limitations Section of the
FAA-approved Airplane Flight Manual
(AFM) (in the “AUTOPILOT” section) to
include the information contained in this
paragraph of the AD. This may be
accomplished by inserting a copy of this AD
in the AFM.

AUTOPILOT

THE USE OF AUTOPILOT BELOW 1,500
FEET IS PROHIBITED.”

(3) Revise the Emergency Procedures
Section of the FAA-approved AFM (in the
“PITCH TRIM RUNAWAY"’ section) to
include the following statement. This may be
accomplished by inserting a copy of this AD
in the AFM.

PITCH TRIM RUNAWAY

Immediately and simultaneously:
Control Column ........ccceeeveenee. HOLD FIRMLY

Quick Disconnect Button.............. PRESS AND

HOLD
Pitch Trim Main System............cccocvveennee. OFF
Pitch Trim Back Up System ..........c...c....... OFF
Quick Disconnect Button ................. RELEASE

If control column forces are excessive, try
to recover airplane control by turning one
system on and trimming the airplane as
necessary. Initiate with the backup system.
Leave the failed system off.

If neither system is operative:

PITCH TRIM INOPERATIVE
Procedure .........cccoooveviienncnnnn. COMPLETE
AULOPIIOt......oiiiii e OFF

Do not use the autopilot for the remainder
of the flight.”

(4) Revise the Abnormal Procedures
Section of the FAA-approved AFM (in the
“AUTOPILOT"” section) to include the
following statement. This may be
accomplished by inserting a copy of this AD
in the AFM.

AUTOPILOT TRIM FAILED
PITCH TRIM RUNAWAY Procedure

STABILIZER OUT OF TRIM

PITCH TRIM RUNAWAY Procedure
................................................. PERFORM”

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Operations Inspector, who

may add comments and then send it to the
Manager, Atlanta ACO.

Note 1: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The installation shall be done in
accordance with Embraer Alert Service
Bulletin S.B. 145-31-A010, dated December
15, 1998. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225, Sao
Jose dos Campos—SP, Brazil. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small Airplane
Directorate, Atlanta Aircraft Certification
Office, One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia 30349;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

Note 2: The subject of this AD is addressed
in Brazilian airworthiness directive 98-12—
01, dated December 21, 1998.

(e) This amendment becomes effective on
February 2, 1999, to all persons except those
persons to whom it was made immediately
effective by emergency AD 99-01-12, issued
December 29, 1998, which contained the
requirements of this amendment.

Issued in Renton, Washington, on January
21, 1999.

Darrell M. Pederson,

Acting Manager,

Transport Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 99-1980 Filed 1-28-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-379-AD; Amendment
39-11016; AD 98-26-51]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC—-8 Series Airplanes
Modified in Accordance With
Supplemental Type Certificate
SA1802S0

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment

adopting Airworthiness Directive (AD)
98-26-51 that was sent previously to all
known U.S. owners and operators of
certain McDonnell Douglas Model DC—
8 series airplanes by individual
telegrams. This AD requires a revision
to the Airplane Flight Manual to specify
restrictions on operating if any
pressurization anomaly is detected. This
AD also requires a one-time inspection
to detect discrepancies and cracking of
the main deck cargo door in the
immediate area of the bolts attaching the
latch fittings, and repair, if necessary.
This action is prompted by a report that
a cabin pressurization anomaly was
detected on a McDonnell Douglas Model
DC-8 series airplane, and by subsequent
investigation, which revealed fatigue
cracking in the structure of the main
deck cargo door. The actions specified
by this AD are intended to detect and
correct fatigue cracking in the structure
of the main deck cargo door, which
could result in cabin decompression of
the airplane and loss of the main deck
cargo door, and consequent reduced
controllability of the airplane.
DATES: Effective February 3, 1999, to all
persons except those persons to whom
it was made immediately effective by
telegraphic AD T98-26-51, issued
December 18, 1998, which contained
the requirements of this amendment.
Comments for inclusion in the Rules
Docket must be received on or before
March 30, 1999.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
379-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Information pertaining to this
amendment may be obtained from or
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; or at the FAA, Small
Airplane Directorate, Atlanta Aircraft
Certification Office, One Crown Center,
1895 Phoenix Boulevard, suite 450,
Atlanta, Georgia 30337-2748.
FOR FURTHER INFORMATION CONTACT:
Rany Azzi, Aerospace Engineer,
Airframe and Propulsion Branch, ACE—
117A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
One Crown Center, 1895 Phoenix
Boulevard, Suite 450, Atlanta, Georgia
30337-2748; telephone (770) 703-6080;
fax (770) 703—6097.
SUPPLEMENTARY INFORMATION: On
December 18, 1998, the FAA issued
telegraphic AD T98-26-51, which is
applicable to certain McDonnell
Douglas Model DC-8 series airplanes
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modified in accordance with
Supplemental Type Certificate (STC)
SA1802S0. That action was prompted
by a report indicating that a cabin
pressurization anomaly was detected on
a McDonnell Douglas Model DC-8
series airplane modified in accordance
with STC SA1802S0. Investigation
revealed fatigue cracking in the
structure of the main deck cargo door.
Propagation of cracks on the frames and
inner skin of the latch fitting supports
could lead to severed frames and inner
skin at the latch fitting supports of the
main deck cargo door. This condition, if
not corrected, could result in cabin
decompression of the airplane and loss
of the main deck cargo door, and
consequent reduced controllability of
the airplane.

Explanation of Requirements of the
Rule

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design, the
FAA issued telegraphic AD T98-26-51
to detect and correct fatigue cracking in
the structure of the main deck cargo
door, which could result in cabin
decompression of the airplane and loss
of the main deck cargo door, and
consequent reduced controllability of
the airplane. The AD requires a revision
to the FAA-approved Airplane Flight
Manual to specify restrictions on
operating if any pressurization anomaly
is detected. The AD also requires a one-
time detailed visual inspection to detect
discrepancies and cracking of the main
deck cargo door in the immediate area
of the bolts attaching the latch fittings,
and repair, if necessary.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
telegrams issued on December 18, 1998,
to all known U.S. owners and operators
of McDonnell Douglas Model DC-8
series airplanes modified in accordance
with STC SA1802SO. These conditions
still exist, and the AD is hereby
published in the Federal Register as an
amendment to section 39.13 of the
Federal Aviation Regulations (14 CFR
39.13) to make it effective to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98-NM-379-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an

emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-26-51 McDonnell Douglas: Amendment
39-11016. Docket 98—NM-379-AD.

Applicability: Model DC-8 series airplanes
that have been converted from a passenger-
carrying to a cargo-carrying (‘‘freighter’)
configuration in accordance with
Supplemental Type Certificate (STC)
SA1802S0.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking in
the structure of the main deck cargo door,
which could result in cabin decompression
of the airplane and loss of the main deck
cargo door, and consequent reduced
controllability of the airplane, accomplish
the following:

(a) Within 24 hours after the effective date
of this AD, revise the Limitations Section of
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the FAA-approved Airplane Flight Manual
(AFM) to include the following information.
This may be accomplished by inserting a
copy of this AD into the AFM.

“IF ANY UNEXPECTED LOSS OF CABIN
PRESSURE OCCURS, DO NOT INCREASE
CABIN PRESSURE. IMMEDIATELY SELECT
A HIGHER CABIN ALTITUDE AND, AS
SOON AS POSSIBLE, DESCEND TO A
LOWER FLIGHT ALTITUDE.”

(b) Except as provided by paragraph (d) of
this AD, within 7 days after the effective date
of this AD: Perform an internal detailed
visual inspection to detect cracking or any
discrepancy of the main deck cargo door in
the immediate area of the bolts attaching the
latch fittings. Inspect for cracking or any
discrepancy of the skin in the immediate area
of the fastener heads, and for loose or missing
fasteners. In addition, prior to the internal
detailed visual inspection, clean and
degrease the inside structure where the latch
fitting bolts attach to the frames, and perform
a detailed visual inspection of the frames to
detect cracking emanating from the bolt holes
and at the bend radius of the frames.

Note 2: Removal of the inner skin of the
main deck cargo door is not necessary to gain
access and inspect for cracking emanating
from the bolt holes and at the bend radius of
the frames.

(c) Prior to accomplishment of the
inspections required by paragraph (b) of this
AD, notify an appropriate FAA Principal
Maintenance Inspector of the date and time
the inspection required by paragraph (b) of
this AD is to be accomplished.

(d) For airplanes on which there have been
reports of cabin pressurization anomalies or
illuminations of the main deck cargo door
warning light within 30 days prior to the
effective date of this AD or within 7 days
after the effective date of this AD: Perform
the inspection required by paragraph (b) of
this AD prior to further flight.

(e) If any discrepancy is detected during
the inspections required by paragraph (b) of
this AD, prior to further flight, repair in
accordance with a method approved by the
Manager, Atlanta Aircraft Certification Office
(ACO), FAA, Small Airplane Directorate.

(f) Within 24 hours after accomplishment
of the inspections required by paragraph (b)
of this AD, or within 24 hours after the
effective date of this AD, whichever occurs
later, submit a report of the inspection results
(both positive and negative findings) to the
Manager, Atlanta ACO, FAA, Small Airplane
Directorate, One Crown Center, 1895 Phoenix
Boulevard, Suite 450, Atlanta, Georgia 30349;
fax (770) 703-6097. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the paperwork reduction act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB control number 2120-0056.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Atlanta ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(i) This amendment becomes effective on
February 3, 1999, to all persons except those
persons to whom it was made immediately
effective by telegraphic AD T98-26-51,
issued on December 18, 1998, which
contained the requirements of this
amendment.

Issued in Renton, Washington, on January
22, 1999.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-2107 Filed 1-28-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-14-AD; Amendment
39-11017; AD 99-03-03]

RIN 2120-AA64

Airworthiness Directives; Allison
Engine Company Model AE 3007A and
AE 3007A1/1 Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Allison Engine Company
Model AE 3007A turbofan engines, that
currently requires reprogramming the
Full Authority Digital Engine Control
(FADEC) to software version VI.2. This
amendment requires reprogramming the
FADEC to a serviceable software version
and reidentifying the FADEC assembly.
This amendment is prompted by reports
of at least seven uncommanded engine
shutdowns, four of which occurred in
flight, as a result of deficiencies in
software version V1.2 on the AE 3007A
engines and version V1.4 on the AE
3007A1/1 engines. The actions specified
by this AD are intended to prevent an
unintentional or uncommanded in-flight
engine shutdown.
DATES: Effective February 16, 1999.
Comments for inclusion in the Rules
Docket must be received on or before
March 30, 1999.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation

Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—ANE-
14-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using
the following address: **9-ad-
engineprop@faa.gov.” Comments sent
via the Internet must contain the docket
number in the subject line.

FOR FURTHER INFORMATION CONTACT: Kyri
Zaroyiannis, Aerospace Engineer,
Chicago Aircraft Certification Office,
FAA, Small Airplane Directorate, 2300
East Devon Avenue, Des Plaines, IL
60018; telephone (847) 294—-7836, fax
(847) 294-7834.

SUPPLEMENTARY INFORMATION: On June 9,
1998, the Federal Aviation
Administration (FAA) issued
airworthiness directive (AD) 98-12-12,
Amendment 39-10568 (63 FR 31338
June 9, 1998), to require programming
the Full Authority Digital Engine
Control (FADEC) with software version
V1.2 (Allison Software part number
23068660; Allison FADEC assembly,
with software V1.2 installed, part
number 23068661). Additionally, the
AD required that the FAA-approved
Airplane Flight Manual be revised by
incorporating the Embraer Flight
Manual AFM 145/1153, Revision 14,
dated May 7, 1998. These actions were
prompted by reports of five in-flight
engine shutdowns on Allison Engine
Company AE 3007 series turbofan
engines due to inadequate fault
accommodation logic. That condition, if
not corrected, could result in an
unintentional or uncommanded in-flight
engine shutdown.

Since the issuance of that AD, there
have been at least seven uncommanded
engine shutdowns, four of which
occurred in flight, as a result of
deficiencies in software version VI.2 on
the AE 3007A engines and version V1.4
on the AE 3007A1/1 engines. Improved
software version, VI.6A has been
developed to address the deficiencies in
software versions VI.2 and V1.4.

The compliance hourly schedule of
this AD was chosen based on overall
fleet risk assessment of a hazardous
condition occurring, parts availability,
and shop capacity. The compliance end
date was chosen to further assure the
desired level of safety of this action as
affected by aircraft utilization variations
throughout the fleet.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Allison Engine
Company AE 3007A and AE 3007A1/1
turbofan engines of the same type
design, this AD supersedes AD 98-12—
12 to require replacing FADEC
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assemblies, P/N 23062835, 23069253,
23068661, and 23068670 with
serviceable parts.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98—ANE-14—-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism

implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-10568, (63 FR
31338, June 9, 1998), and by adding a
new airworthiness directive,
Amendment 39-11017, to read as
follows:

99-03-03 Allison Engine Company:
Amendment 39-11017. Docket 98—ANE—
14—AD. Supersedes AD 98-12-12,
Amendment 39-10568.

Applicability: Allison Engine Company AE
3007A and AE 3007A1/1 turbofan engines.
These engines are installed on, but not
limited to the following airplanes: Embraer
Model EMB-145, EMB-145ER, EMB-145MR,
and EMB-145LR.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (d)
of this AD. The request should include an

assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent an unintentional or
uncommanded in-flight engine shutdown,
accomplish the following:

(a) Replace the Full Authority Digital
Electronic Control (FADEC) assembly part
numbers (P/N) 23062835, 23069253,
23068661, and 23068670, with serviceable
parts within 200 flight hours after the
effective date of this AD, but not later than
April 30, 1999.

(b) Prior to further flight, revise the FAA-
approved Airplane Flight Manual by
incorporating Embraer EMB-145 U.S.
Airplane Flight Manual, Document No.
AFM-145/1153, pages 3-14, 3-36B, 4-1, and
4-11, and 4-12 of Revision 14, dated May 7,
1998, until all affected engines within that
operator’s fleet are in compliance with this
AD.

(c) For the purpose of this AD, a
serviceable part is any serviceable FADEC
assembly except P/N’s 23062835, 23069253,
23068661, or 23068670. This AD action
eliminates FADEC assembly P/N’s 23062835,
23069253, 23068661, or 2306867 from
installation eligibility and continued use in
service.

Note 2: Complete instructions for
reprogramming and reidentifying the existing
FADEC are contained in Rolls-Royce SB AE
3007A-73-021, Revision 1, dated December
23, 1998.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Chicago
Aircraft Certification Office. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Chicago Aircraft Certification
Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Chicago
Aircraft Certification Office.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(f) This amendment becomes effective on
February 16, 1999.

Issued in Burlington, Massachusetts, on
January 25, 1999.

David A. Downey,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 99-2151 Filed 1-28-99; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 97-AWA-6]

RIN 2120-AA66

Modification of the San Diego Class B
Airspace Area; CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies the San
Diego, CA, Class B airspace area.
Specifically, this action lowers the
upper limit of the San Diego Class B
airspace area from 12,500 feet mean sea
level (MSL) to 10,000 feet MSL; expands
the western and eastern boundaries of
the airspace area; and moves the
southern boundary north to align with
the POGGI Very High Frequency
Omnidirectional Range Tactical Air
Navigation (VORTAC). The FAA is
taking this action to enhance safety,
reduce the potential for midair collision,
and to improve the management of air
traffic operations into, out of, and
through the San Diego Class B airspace
area, while accommodating the
concerns of airspace users.

EFFECTIVE DATE: 0901 UTC, July 15,
1999.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Related Rulemaking Actions

On May 21, 1970, the FAA published
the Designation of Federal Airways,
Controlled Airspace, and Reporting
Points Final Rule (35 FR 7782). This
rule provided for the establishment of
Terminal Control Airspace areas (now
known as Class B airspace areas).

OnJune 21, 1988, the FAA published
the Transponder With Automatic
Altitude Reporting Capability
Requirement Final Rule in the Federal
Register (53 FR 23356). This rule
requires all aircraft to have an altitude
encoding transponder when operating
within 30 NM of any designated TCA
(now known as Class B airspace area)
primary airport from the surface up to
10,000 feet MSL. This rule excluded
those aircraft that were not originally
certificated with an engine-driven
electrical system (or those that have not
subsequently been certified with such a
system), balloons, or gliders.

On October 14, 1988, the FAA
published the Terminal Control Area
Classification and Terminal Control
Area Pilot and Navigation Equipment
Requirements Final Rule (53 FR 40318).
This rule, in part, requires the pilot-in-
command of a civil aircraft operating
within a Class B airspace area to hold
at least a private pilot certificate, except
for a student pilot who has received
certain documented training.

On December 17, 1991, the FAA
published the Airspace Reclassification
Final Rule (56 FR 65638). This rule
discontinued the use of the term
“Terminal Control Area” and replaced it
with the designation *“Class B airspace
area.” This change in terminology is
reflected in this final rule.

Background

The Terminal Control Airspace area
(now known as the Class B airspace
area) program was developed to reduce
the potential for midair collision in the
congested airspace surrounding airports
with high density air traffic operations
by providing an area wherein all aircraft
are subject to certain operating rules and
equipment requirements.

The density of traffic and the type of
operations being conducted in the
airspace surrounding major terminals
increases the probability of midair
collisions. In 1970, an extensive study
found that the majority of midair
collisions occurred between a general
aviation (GA) aircraft and an air carrier
or military aircraft, or another GA
aircraft. The basic causal factor common
to these conflicts was the mix of aircraft
operating under visual flight rules (VFR)
and aircraft operating under instrument
flight rules (IFR). Class B airspace areas
provide a method to accommodate the
increasing number of IFR and VFR
operations. The regulatory requirements
of these airspace areas afford the
greatest protection for the greatest
number of people by giving air traffic
control (ATC) increased capability to
provide aircraft separation service,
thereby minimizing the mix of
controlled and uncontrolled aircraft.

The standard configuration of these
airspace areas normally contains three
concentric circles centered on the
primary airport extending to 10, 20, and
30 nautical miles (NM), respectively.
The standard vertical limit of these
airspace areas normally should not
exceed 10,000 feet MSL, with the floor
established at the surface in the inner
area and at levels appropriate to the
containment of operations in the outer
areas. Variations of these criteria may be
utilized contingent on the terrain,
adjacent regulatory airspace, and factors
unique to the terminal area.

Public Input

On May 19, 1998, the FAA published
a notice of proposed rulemaking
(NPRM) in the Federal Register
(Airspace Docket 97-AWA-6; 63 FR
27519) proposing to modify the San
Diego Class B Airspace Area, CA. The
comment period for this NPRM closed
onJuly 20, 1998.

The FAA received seven comments in
response to the proposal. All comments
received were considered before making
a determination on this final rule. An
analysis of the comments received and
the FAA'’s response is summarized
below.

Discussion of Comments

The Air Line Pilots Association
(ALPA) and the U.S. Marine Corps
endorsed the proposed modification of
the San Diego Class B airspace area as
proposed, stating that the proposal will
improve the safety, efficiency and the
utility of airspace surrounding San
Diego. Five other commenters endorsed
the proposal, but included the
recommendations discussed below.

One commenter stated that the
instrument approach angle to Miramar
Marine Corps Air Station (MCAS) is
currently a nonstandard 3.25 degree
angle and requested that this
nonstandard angle be maintained to
provide safe vertical separation for those
aircraft operating below the Class B
airspace area from aircraft inbound on
the final approach. The commenter
believed that the NPRM did not clearly
provide notice that the FAA was
proposing to change the instrument
approach angle from 3.25 degrees to
3.00 degrees.

The FAA does not agree with this
request. In 1995 the U.S. Navy lowered
the approach angle from 3.25 degrees to
a standard approach angle of 3.00
degrees. The nonstandard angle
required aircraft conducting an
instrument approach to maintain
excessive descent rates on final
approach. The base altitude in the
vicinity of the approach is necessary to
contain the high volume of turbo-jet
arrivals and departures to and from
Miramar MCAS. The continued use of a
standard 3.0 degree approach angle
provides aircraft operating under the
Class B airspace area with safe vertical
separation from aircraft on final
approach to Miramar MCAS.

The San Diego Airspace Users Group
(SDAUG) and the Aircraft Owners and
Pilots Association (AOPA) requested
that the triangular-shaped southeast
corner of Area Q be eliminated from the
Class B airspace area and included in
the VFR corridor to provide a direct
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route from the VFR corridor to Brown
Field.

A review of this recommendation
determined that the triangular-shaped
corner of Area Q provided no
operational advantage to ATC and could
be eliminated. Therefore, the FAA has
adopted this recommendation by
removing the southeast corner of Area
Q, where it borders Area P, from the
Class B airspace area and included this
area in the VFR corridor.

The SDAUG and AOPA stated that the
proposed Class B Area | 3200-foot MSL
floor would create a dangerous situation
by squeezing the VFR traffic entering
and exiting Gillespie Airport to/from the
northeast, into a small band of airspace
between 2900 feet and 3200 feet MSL.
It was recommended that the Class D
airspace area at Gillespie Field be
lowered from its current 2900 feet MSL
to 2400 feet MSL to eliminate a narrow
300-foot shelf of airspace between the
Class B airspace in Area | and the
Gillespie Field Class D airspace area.

The FAA agrees with this
recommendation and has lowered the
Gillespie Field Class D airspace area
ceiling to 2400 feet MSL. This creates an
800-foot transition area under the Class
B airspace area and over the Gillespie
Class D airspace area for VFR aircraft.

The SDAUG and AOPA questioned
the rationale for using Lindberg Field
and Miramar MCAS as the primary
airports to determine the 30—-NM Mode
C veil. They pointed out that Federal
Aviation Regulation Part 91 Appendix D
Section 1 states that location, not
airport, is the basis for establishing the
center of the veil. Based on this, they
recommended that the San Diego Mode
C veil reference point be changed from
the designated airports Lindberg Field
and Miramar MCAS to the Mission Bay
VORTAC (MZB). These commenters
contend that this would provide a
method of Class B airspace area
boundary simplification for navigation
using Distance Measuring Equipment
(DME) to define the 30—-NM Mode C
veil.

The FAA does not agree with this
recommendation. Currently, Class B
airspace is designated for airports, and
legal descriptions are based on the
airport reference point of a designated
primary airport(s) as listed in Subpart B
Federal Aviation Order 7400.9.
Additionally, 14 CFR Section 91.215
(b)(2) states that all aircraft operating
within 30 NM of an airport listed in
Appendix D Section 1 must comply
with the Mode C rule. Charts are
provided for VFR navigation which
contain a substantial number of visual
landmarks such as highly visible
roadways, landmarks, and other visual

checkpoints easily identifiable from the
air. These charts also include other
navigation information to provide
guidance in and around the Class B
airspace area. The FAA believes that
sufficient aeronautical information is
available for VFR pilots to navigate in
and around the Class B airspace area
without sole reliance upon DME
information to define the Mode C Veil
when appropriately planned during
preflight or in coordination with ATC.

The SDAUG and AOPA
recommended several charting
additions to the San Diego VFR
Terminal Chart to assist pilots
navigating in the San Diego area.
Specifically, these commenters
recommended the following: (1) Provide
VOR radial DME table to define each
corner of the Class B airspace area using
local navigational aids (NAVAID’s); (2)
create a VFR terminal chart be similar
to the Los Angeles terminal area chart;
(3) publish recommended altitudes on
the chart for the VFR corridor; (4)
include new visual check points on the
chart; (5) chart Area O as a 20 NM DME
fix; (6) adjust the VFR flyway to reflect
changes.

The FAA agrees with these
recommendations because they will
facilitate VFR operations in the San
Diego area, and has taken action to
include them on future San Diego VFR
Terminal Area charts.

The Rule

This amendment to 14 CFR part 71
modifies the San Diego Class B airspace
area. Specifically, this action lowers the
upper limit of the San Diego Class B
airspace area from 12,500 feet MSL to
10,000 feet MSL, expands the western
and eastern boundaries, and moves the
southern boundary northward to align
with the POGGI VORTAC. The FAA is
taking this action to improve the
boundary definition and decrease the
overall size of the Class B airspace area.
The modification of the San Diego Class
B airspace area includes a redundant
system of boundary depiction to the
maximum extent possible. The primary
boundary definition uses latitude and
longitude points (Global Positioning
System [GPS] waypoints) and, wherever
feasible, the boundaries are also aligned
with reference to existing ground-based
NAVAID’s and prominent geographical
landmarks. This modification of the San
Diego Class B airspace area results in a
net reduction in the size of the airspace
area. These changes will improve
efficiency of the airspace area and
provide a clearer definition of Class B
airspace area boundaries to aid those
users who choose to remain outside of
the Class B airspace area.

The coordinates for this airspace
docket are based on North American
Datum 83. Class B airspace areas are
published in Paragraph 3000 of FAA
Order 7400.9F dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR section 71.1. The Class B airspace
area listed in this document will be
published subsequently in the Order.

Regulatory Evaluation Summary

Changes to Federal Regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
requires agencies to analyze the
economic effect of regulatory changes
on small businesses and other small
entities. Third, the Office of
Management and Budget directs
agencies to assess the effect of
regulatory changes on international
trade. In conducting these analyses, the
FAA has determined that this final rule:
(1) Will generate benefits that justify its
minimal costs and is not a “significant
regulatory action” as defined in the
Executive Order; (2) is not significant as
defined in the Department of
Transportation’s Regulatory Policies and
Procedures; (3) will not have a
significant impact on a substantial
number of small entities; (4) will not
constitute a barrier to international
trade; and (5) will not contain any
Federal intergovernmental or private
sector mandate. These analyses are
summarized here in the preamble and
the full Regulatory Evaluation is in the
docket.

The FAA is modifying the San Diego
Class B airspace area by lowering the
ceiling from 12,500 feet MSL to 10,000
feet MSL, by expanding and moving
lateral boundaries, and by modifying
base altitudes. The FAA has determined
that modification of the San Diego Class
B airspace area will improve the
efficiency of aircraft movement in the
airspace and enhance safety for VFR and
IFR airspace users while
accommodating the operations of turbo-
jet aircraft and helicopters at Marine
Corps Air Station (MCAS) Miramar.

The modifications will generate
several benefits for system users. These
benefits include redefining the Class B
airspace subareas, increased airspace for
aircraft transitioning to and from
satellite airports, improved containment
within the Class B airspace area for
turbo-jet aircraft arriving and departing
MCAS Miramar, and reduced potential
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for midair collisions in the San Diego
terminal area.

The final rule will impose minimal
costs on FAA or airspace users. Printing
of aeronautical charts which reflect the
changes to the Class B airspace area will
be accomplished during a scheduled
chart printing, and will result in no
additional costs for plate modification
and updating of charts. Notices will be
sent to all pilots within a 100-mile
radius of the San Diego International
Airport at a total cost of $100.00 for
postage. No staffing changes will be
required to maintain the modified Class
B airspace area.

The San Diego Class B airspace area
will be designated by a redundant
boundary depiction system which uses
longitude and latitude points (GPS
waypoints), existing NAVAIDs, and
visual references to identify the airspace
boundaries. These three options, two of
which are available currently, will not
cause airspace users to incur any
additional equipment costs. Moreover,
the overall reduction of the Class B
airspace area will increase the airspace
for nonparticipating aircraft operators
thereby reducing the circumnavigation
costs to GA aircraft operators. In view of
the minimal cost of compliance,
enhanced safety, and operational
efficiency, the FAA has determined that
the final rule will be cost-beneficial.

Cost-Benefit Analysis

The final rule will generate benefits to
system users and the FAA in the form
of improved flow of air traffic in the
Class B airspace around the San Diego
area.

Benefits of the Class B airspace
changes will include clearer airspace
boundaries along major roadways for
VFR users; greater terrain clearance for
VFR aircraft below the Class B airspace
so as not to require flight over the ocean
or near mountainous terrain; increased
airspace available for VFR aircraft
transitioning to and from satellite
airports in the San Diego area; easier
navigation for VFR aircraft around the
Class B airspace area; and an overall
reduction of the impact of the Class B
airspace area on VFR traffic.

There will be a 5 to 10 percent
increase in the amount of GA aircraft
operating in uncontrolled airspace as a
result of the overall decrease in the San
Diego Class B airspace area. The FAA
contends that this modification will
reduce the cost of circumnavigation to
nonparticipating operators.

A redundant system of airspace
boundary depiction will be used. This
means that longitude and latitude points
(GPS waypoints), existing NAVAIDs,
and visual landmarks will all be

available for Class B boundary
identification.

Furthermore, the final rule will
improve the flow of air traffic and
enhance the safety of turbo-jet aircraft.
The rule will provide turbo-jet aircraft
inbound to San Diego Lindbergh Airport
(Runway 27) the optimum 300 foot per
nautical mile descent gradient.
Additionally, turbo-jet aircraft arriving
and departing at MCAS Miramar and at
San Diego Lindbergh Airport will
experience improved containment
during arrival and departure thereby
reducing the potential for midair
collisions in the congested airspace in
the San Diego area.

Costs

The FAA has determined that
implementation of the final rule will
impose negligible costs on the agency
and no additional costs on airspace
users. No staffing changes will be
required to maintain the altered Class B
airspace. The final rule will not create
any additional administrative costs for
personnel, facilities, or equipment to the
FAA. The FAA systematically revises
IFR charts every 56 days and sectional
and terminal area charts every six
months. Printing the revised
aeronautical charts to reflect the Class B
airspace area changes around San Diego
will be accomplished during regularly
scheduled chart printings. Any costs
associated with modifying the plates
used to print the charts and printing the
updated charts will be considered a
normal cost of doing business.

The Western-Pacific Region will send
a mailing to all pilots within a 100-mile
radius of the San Diego International
Airport as a routine public service. The
cost for the postage for the mailing is
$100.00.

Although many aircraft do not
currently have GPS equipment, the
Class B airspace depiction uses existing
NAVAID’s and visual references to
identify the airspace boundaries.
Therefore no additional costs will be
imposed by using GPS waypoints for
boundary identification. Thus, there
will be no additional costs imposed on
airspace users as a result of the San
Diego Class B airspace modification.

International Trade Impact Assessment

The final rule will not constitute a
barrier to international trade, including
the export of U.S. goods and services to
foreign countries or the import of
foreign goods and services into the
United States.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
establishes ““‘as a principle of regulatory

issuance that agencies shall endeavor,
consistent with the objective of the rule
and of applicable statutes, to fit
regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principal,
the Act requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions. The Act covers a wide-range of
small entities, including small
businesses, not-for-profit organizations
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule will have a significant economic
impact on a substantial number of small
entities. If the determination is that it
will, the agency must prepare a
regulatory flexibility analysis (RFA) as
described in the Act.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the 1980 act
provides that the head of the agency
may so certify and an RFA is not
required. The certification must include
a statement providing the factual basis
for this determination, and the
reasoning should be clear.

The FAA contends that there will be
no additional costs imposed on aircraft
operators as a result of using GPS
waypoints for boundary identification.
Although many aircraft do not currently
have a GPS receiver, the redundant
boundary depiction system also uses
existing NAVAID’s and visual
references to identify the airspace
boundaries for which GPS equipment is
not required. Aircraft operators may
navigate accurately using VORTAC
radials and DME arcs, visually by using
prominent geographic landmarks, or a
combination of these options.

The FAA, in conducting this review
of the final rule, has determined that the
rule will not have a significant
economic impact on a substantial
number of small entities. Accordingly,
pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 605(b), the Federal
Aviation Administration certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Assessment

Title Il of the Unfunded Mandates
Reform Act of 1995 (the Act), enacted as
Public Law 104-4 on March 22, 1995,
requires each Federal agency, to the
extent permitted by law, to prepare a
written assessment of the effects of any
Federal mandate in a proposed or final
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agency rule that may result in the
expenditure of $100 million or more
(when adjusted annually for inflation)
in any one year by State, local, and
tribal governments in the aggregate, or
by the private sector. Section 204(a) of
the Act, 2 U.S.C. 1534(a), requires the
Federal agency to develop an effective
process to permit timely input by
elected officers (or their designees) of
State, local, and tribal governments on
a proposed ‘‘significant
intergovernmental mandate.” A
“significant intergovernmental
mandate” under the Act is any
provision in a Federal agency regulation
that would impose an enforceable duty
upon State, local, and tribal
governments in the aggregate of $100
million adjusted annually for inflation
in any one year. Section 203 of the Act,
2 U.S.C. 1533, which supplements
section 204(a), provides that, before
establishing any regulatory
requirements that might significantly or
uniquely affect small governments, the
agency shall have developed a plan,
which, among other things, must
provide for notice to potentially affected
small governments, if any, and for a
meaningful and timely opportunity to
provide input in the development of
regulatory proposals.

This final rule does not contain any
Federal intergovernmental or private
sector mandates. Therefore, the
requirements of Title Il of the Unfunded
Mandates Reform Act of 1995 do not

apply.
Paperwork Reduction Act

This rule contains no information
collection requests requiring approval of
the Office of Management and Budget
pursuant to the Paperwork Reduction
Act (44 U.S.C. 3507 et seq.).

Federalism Implications

This rule will not have substantial
direct effects on the States, the
relationship between the National
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612
(52 FR 41695; October 30, 1987), it is
determined that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Conclusion

The FAA has determined that there
are benefits in the form of improved
flow of both GA and military air traffic,
and enhanced safety for aircraft
operators in the Class B airspace area,
especially to military aircraft. This final

rule will reduce the size of the Class B
airspace area around San Diego and
provide more uncontrolled airspace for
VFR operations. In addition, there will
be minimal costs for a mailing to local
pilots informing them of the alteration
of the San Diego Class B airspace area.
Because of the distinct benefits and
minimal costs of the final rule, the FAA
has determined that this final rule will
be cost-beneficial.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 3000—Subpart B—Class B
Airspace
* * * *

AWP CA B San Diego, CA [Revised]

San Diego (Lindbergh Field), CA (Primary
Airport)
(Lat. 32°44'01" N., long. 117°11'23" W.)
MCAS Miramar, Miramar, CA (Primary
Airport)
(Lat. 32°52'06" N., long. 117°08'33" W.)
POGGI VORTAC (PGY)
(Lat. 32°36'37" N., long. 116°58'45" W.)
Oceanside VORTAC (OCN)
(Lat. 33°14'26" N., long. 117°25'04" W.)
Julian VORTAC (JLI)
(Lat. 33°08'26" N., long. 116°35'09" W.)
Mission Bay VORTAC (MZB)
(Lat. 32°46'56" N., long. 117°13'32" W.)

Boundaries

Area A. That airspace extending upward
from 4,800 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
JLI 262° radial and the eastern edge of
Warning Area 291 (W-291) (lat. 32°59'31" N.,
long. 117°47'25" W.); thence east via the JLI
262° radial to intercept the MZB 325° radial
(lat. 33°02'13" N., long. 117°26'14" W.);
thence southeast via the MZB 325° radial to
intercept the JLI 257° radial (lat. 32°58'53"

N., long. 117°23'27"" W.); thence west via the
JLI 257° radial to intercept the OCN 200°
radial (lat. 32°57'02" N., long. 117°32'35"
W.); thence south via the OCN 200° radial to
the intersection of the OCN 200° radial and
the eastern edge of W-291 (lat. 32°45'23" N.,
long. 117°37'35" W.); thence northwest via
the eastern edge of W—-291 to the point of
beginning.

Area B. That airspace extending upward
from 2,000 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
eastern edge of W—291 and the OCN 200°
radial (lat. 32°45'23" N., long. 117°37'35"
W.); thence north via the OCN 200° radial to
intercept the JLI 257° radial (lat. 32°57'02"
N., long. 117°32'35" W.); thence east via the
JLI 257° radial to intercept the OCN 182°
radial (lat. 32°58'25" N., long. 117°25'44"
W.); thence south via the OCN 182° radial to
intercept the PGY 290° radial (lat. 32°45'02"
N., long. 117°26'17" W.); thence east via the
PGY 290° radial to the intersection of the
PGY 290° radial and the 32°43'22" latitude
line (lat. 32°43'22" N., long. 117°20'47" W.);
thence east via the 32°43'22" latitude line to
intercept the OCN 171° radial (lat. 32°43'22"
N., long. 117°19'15" W.); thence south via the
OCN 171° radial to intercept the PGY 279°
radial (lat. 32°39'14" N., long. 117°18'28"
W.); thence west via the PGY 279° to
intercept the eastern edge of W—291 (lat.
32°41'27" N., long. 117°35'27" W.); thence
northwest along the eastern edge of W-291
to the point of beginning.

Area C. That airspace extending upward
from 1,800 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
OCN 182° and the JLI 257° radials (lat.
32°58'25" N., long. 117°25'44" W.); thence
east via the JLI 257° radial to intercept the
MZB 325° radial (lat. 32°58'53" N., long.
117°23'27" W.); thence southeast via the
MZB 325° radial to intercept the OCN 167°
radial (lat. 32°54'08" N., long. 117°19'31"
W.); thence south via the OCN 167° radial to
intercept the MZB 310° radial (lat. 32°50'28"
N., long. 117°18'30" W.); thence southeast via
the MZB 310° radial to the Mission Bay
VORTAC; thence west via the MZB 279°
radial to intercept the OCN 171° radial (lat.
32°47'48" N., long. 117°20'04" W.); thence
south via the OCN 171° radial to the
intersection of the OCN 171° radial and the
32°43'22" latitude line (lat. 32°43'22" N.,
long. 117°19'15" W.); thence west via the
32°43'22" latitude line to intercept the PGY
290° radial (lat. 32°43'22" N., long.
117°20'47" W.); thence west via the PGY 290°
radial to intercept the OCN 182° radial (lat.
32°45'02" N., long. 117°26'17" W.); thence
north via the OCN 182° radial to the point
of beginning.

Area D. That airspace extending upward
from 1,800 feet MSL to and including 3,200
feet MSL and that airspace extending upward
from 6,800 feet MSL to and including 10,000
feet MSL beginning at the intersection of
MZB 325° and the JLI 257° radials (lat.
32°58'53" N., long. 117°23'27" W.); thence
southeast direct to the intersection of -5, I-
805, and the JLI 247° radial (lat. 32°54'31" N.,
long. 117°13'39" W.); thence south direct to
the intersection of 1-5 and Genessee Avenue
(lat. 32°53'13" N., long. 117°13'40" W.);
thence south direct to the intersection of
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Genessee Avenue and Route 52 (lat.
32°50'49" N., long. 117°12'08" W.); thence
northwest direct to the intersection of the
westerly extension of the Montgomery Field
Runway 10L/28R centerline and the OCN
167° radial (lat. 32°53'11" N., long.
117°19'15" W.); thence north via the OCN
167° radial to intercept the MZB 325° radial
(lat. 32°54'08" N., long. 117°19'31" W.);
thence northwest via the MZB 325° radial to
the point of beginning.

Area E. That airspace extending upward
from 3,000 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
MZB 008° and the JLI 252° radials (lat.
32°58'21" N., long. 117°11'37" W.); thence
east via the JLI 252° radial to intercept the
OCN 135° radial (lat. 32°59'32" N., long.
117°07'24"" W.); thence southeast via the
OCN 135° radial to intercept the MZB 027°
radial (lat. 32°58'45" N., long. 117°06'29"
W.); thence southwest via the MZB 027°
radial to intercept the JLI 247° radial (lat.
32°56'45" N., long. 117°07'35" W.); thence
southwest via the JLI 247° radial to intercept
the MZB 008° radial (lat. 32°55'05" N., long.
117°12'10" W.); thence north via the MZB
008° radial to the point of beginning.

Area F. That airspace extending upward
from the surface to and including 3,200 feet
MSL and that airspace extending upward
from 4,800 feet MSL to and including 10,000
feet MSL beginning at the intersection of I-
5, 1-805, and the JLI 247° radial (lat.
32°54'31" N., long. 117°13'39" W.); thence
southeast direct to the departure end of
MCAS Miramar Runway 24R (lat. 32°51'49"
N., long. 117°09'55" W.); thence east direct to
the approach end of MCAS Miramar Runway
28 centerline (lat. 32°51'57"" N., long.
117°07'37" W.); thence east direct to the
intersection of the Gillespie Field Class D
airspace area and a line extending west from
the southern boundary of the MCAS Miramar
Class E airspace area (lat. 32°51'14" N., long.
117°03'03" W.); thence southwest direct to
the intersection of the Gillespie Field Class
D airspace area and the MZB 065° radial (lat.
32°51'00" N., long. 117°03'10" W.); thence
west direct to the intersection of Santo Road,
Route 52, and the 32°50'25" N. latitude line
(lat. 32°50'25" N., long. 117°05'48" W.);
thence west via the 32°50'25" N. latitude line
to the intersection of 32°50'25" N. latitude
line and Route 52 (lat. 32°50'25" N., long.
117°09'50" W.); thence northwest direct to
the intersection of Route 52 and 1-805 (lat.
32°50'50" N., long. 117°10'40" W.); thence
west direct to the intersection of Route 52
and Genessee Avenue (lat. 32°50'49" N.,
long. 117°12'08" W.); thence northwest direct
to the intersection of 1-5 and Genessee
Avenue (lat. 32°53'13" N., long. 117°13'40"
W.); thence north via -5 to the point of
beginning.

Area G. That airspace extending upward
from the surface to and including 10,000 feet
MSL beginning at the intersection of the OCN
135° and the JLI 247° radials (lat. 32°57'38"
N., long. 117°05'10" W.); thence southeast via
the OCN 135° radial to intercept the south
boundary line of the MCAS Miramar Class E
airspace area (lat. 32°52'03" N., long.
116°58'35" W.); thence west along the
southern boundary line to the intersection of
the southern boundary line and the Gillespie

Field Class D airspace area 4.3-mile arc (lat.
32°51'14" N., long. 117°03'03" W.); thence
west direct to the approach end of MCAS
Miramar Runway 28 (lat. 32°51'57" N., long.
117°07'37" W.); thence west direct to the
departure end of MCAS Miramar Runway
24R (lat. 32°51'49" N., long. 117°09'55" W.);
thence northwest direct to the intersection of
1-5, 1-805, and the JLI 247° radial (lat.
32°54'31" N., long. 117°13'39" W.); thence
northeast via the JLI 247° radial to the point
of beginning.

Area H. That airspace extending upward
from 1,800 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
OCN 135° and the JLI 247° radial (lat.
32°57'38" N., long. 117°05'10" W.); thence
northeast via the JLI 247° radial to intercept
the OCN 130° radial (lat. 32°58'33" N., long.
117°02'38" W.); thence southeast via the
OCN 130° radial to the PGY 005° radial (lat.
32°54'27" N., long. 116°56'54" W.); thence
south via the PGY 005° radial to the southern
boundary line of the MCAS Miramar Class E
airspace area (lat. 32°52'18" N., long.
116°57'07"" W.); thence west along the
southern boundary line to intercept the OCN
135° radial (lat. 32°52'03" N., long.
116°58'35" W.); thence northwest via the
OCN 135° radial to the point of beginning.

Area |. That airspace extending upward
from 3,200 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
OCN 130° and the JLI 247° radials (lat.
32°58'33" N., long. 117°02'38" W.); thence
northeast via the JLI 247° radial to intercept
the OCN 127° radial (lat. 32°59'08" N., long.
117°01'01" W.); thence southeast via the
OCN 127° radial to intercept the PGY 010°
radial (lat. 32°55'11" N., long. 116°54'52"
W.); thence south via the PGY 010° radial to
the southern boundary line of the MCAS
Miramar Class E airspace area (lat. 32°52'37"
N., long. 116°55'24" W.); thence west along
the southern boundary line to intercept the
PGY 005° radial (lat. 32°52'18" N., long.
116°57'07"" W.); thence north via the PGY
005° radial to intercept the OCN 130° radial
(lat. 32°54'27"" N., long. 116°56'54" W.);
thence northwest via the OCN 130° radial to
the point of beginning.

Area J. That airspace extending upward
from 4,800 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
southern boundary line of the MCAS
Miramar Class E airspace area and the OCN
132° radial (lat. 32°52'28" N., long.
116°56'13" W.); thence southeast via the
OCN 132° radial to intercept the JLI 201°
radial (lat. 32°44'36" N., long. 116°45'59"
W.); thence south via the JLI 201° radial to
intercept the PGY 083° radial (lat. 32°37'37"
N., long. 116°49'08" W.); thence west via the
PGY 083° radial to the POGGI VORTAC;
thence northeast via the PGY 069° radial to
intercept the JLI 207° radial (lat. 32°38'25"
N., long. 116°53'13" W.); thence northeast via
the JLI 207° radial to intercept the MZB 099°
radial (lat. 32°43'45" N., long. 116°50'02"
W.); thence west via the MZB 099° radial to
the Mission Bay VORTAC; thence via the
MZB 310° radial to intercept the OCN 167°
radial (lat. 32°50'28" N., long. 117°18'30"
W.); thence north via the OCN 167° radial to
intercept the westerly extension of the
Montgomery Field Runway 10L/28R

centerline (lat. 32°53'11" N., long. 117°19'15"
W.); thence southeast direct to the
intersection of Route 52 and Genessee
Avenue (lat. 32°50'49" N., long. 117°12'08"
W.); thence east direct to the intersection of
Route 52 and 1-805 (lat. 32°50'50" N., long.
117°10'40" W.); thence southeast direct to the
intersection of Route 52 and the 32°50'25" N.
latitude line (lat. 32°50'25" N., long.
117°09'50" W.); thence east along the
32°50'25" N. latitude line to the intersection
of the 32°50'25" N. latitude line, Route 52,
and Santo Road (lat. 32°50'25" N., long.
117°05'48" W.); thence east direct to the
intersection of the MZB 065° radial and the
Gillespie Field Class D airspace area (lat.
32°51'00" N., long. 117°03'10" W.); thence
northeast direct to the intersection of the
Gillespie Field Class D airspace area and a
line extending west from the southern
boundary of the MCAS Miramar Class E
airspace area (lat. 32°51'14" N., long.
117°03'03" W.); thence east via the southern
boundary line to the point of beginning.

Area K. That airspace extending upward
from 5,800 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
OCN 132° and the MZB 091° radials (lat.
32°46'31" N., long. 116°48'29" W.); thence
east via the MZB 091° radial to intercept the
JLI 191° radial (lat. 32°46'22" N., long.
116°40'14" W.); thence south via the JLI 191°
radial to intercept the PGY 083° radial (lat.
32°38'20" N., long. 116°42'04" W.); thence
west via the PGY 083° radial to intercept the
JLI 201° radial (lat. 32°37'37"" N., long.
116°49'08" W.); thence north via the JLI 201°
radial to intercept the OCN 132° radial (lat.
32°44'36" N., long. 116°45'59" W.); thence
northwest via the OCN 132° radial to the
point of beginning.

Area L. That airspace extending upward
from the surface to and including 10,000 feet
MSL beginning at the intersection of the OCN
171° and the MZB 279° radials (lat. 32°47'48"
N., long. 117°20'04" W.); thence east via the
MZB 279° radial to the Mission Bay
VORTAC; thence east via the MZB 099°
radial to the MZB 099° radial 10 DME fix (lat.
32°45'21" N., long. 117°01'49" W.); thence
south direct to the intersection of the MZB
10-mile arc and the easterly extension of the
Lindbergh Field Runway 09/27 centerline
(lat. 32°42'02" N., long. 117°03'11" W.);
thence southwest direct to the intersection of
the PGY 300° radial and the MZB 10-mile arc
(lat. 32°39'47" N., long. 117°05'13" W.);
thence northwest via the PGY 300° radial to
the PGY 300° radial 13.5 DME fix (lat.
32°43'22" N., long. 117°12'36" W.) thence
west direct to the OCN 171° radial 31.4 DME
fix (lat. 32°43'22" N., long. 117°19'15" W.);
thence north via the OCN 171° radial to the
point of beginning; excluding the VFR
corridor described as that airspace extending
upward from 3,301 feet MSL to, but not
including 4,700 feet MSL in an area
beginning at the Mission Bay VORTAC;
thence east direct to the intersection of 1-8,
1-805, and the MZB 099° radial (lat.
32°46'11" N., long. 117°07'55" W.); thence
south direct to the intersection of I-5 and
Highway 94 (lat. 32°42'49" N., long.
117°08'51" W.); thence southerly via I-5 to
the intersection of 1-5 and the PGY 300°
radial (lat. 32°40'27" N., long. 117°06'35"
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W.); thence southwest direct to the
intersection of the PGY 279° radial, the MZB
10-mile arc, and Silver Strand Boulevard (lat.
32°37'54" N., long. 117°08'23" W.); thence
northwesterly via the Silver Strand
Boulevard to the Hotel del Coronado (south
end of Coronado Island) (lat. 32°40'51"" N.,
long. 117°10'41" W.) thence north direct to
the point of beginning.

Area M. That airspace extending upward
from 1,800 feet MSL to and including 10,000
feet MSL beginning at the MZB 099° radial
10 DME fix (lat. 32°45'21" N., long.
117°01'49" W.); thence east via the MZB 099°
radial to the MZB 099° radial 13 DME fix (lat.
32°44'53" N., long. 116°58'18" W.); thence
south direct to the intersection of the easterly
extension of the Lindbergh Field Runway 09/
27 centerline and the MZB 13-mile arc (lat.
32°41'11" N., long. 116°59'42" W.); thence
southwest direct to the intersection of the
MZB 13-mile arc and the PGY 300° radial
(lat. 32°38'14"" N., long. 117°02'03" W.);
thence northwest via the PGY 300° radial to
the intersection the PGY 300° radial and the
MZB 10-mile arc (lat. 32°39'47" N., long.
117°05'13" W.); thence northeast direct to the
intersection of the Lindbergh Field Runway
09/27 centerline and the MZB 10-mile arc
(lat. 32°42'02" N., long. 117°03'11" W.);
thence north direct to the point of beginning.

Area N. That airspace extending upward
from 3,000 feet MSL to and including 10,000
feet MSL beginning at the MZB 099° radial
13 DME fix (lat. 32°44'53" N., long.
116°58'18" W.); thence east via the MZB 099°
radial to the MZB 099° radial 15 DME fix (lat.
32°44'34" N., long. 116°55'58" W.); thence
south direct to the intersection of the easterly
extension of the Lindbergh Field Runway 09/
27 centerline and the MZB 15-mile arc (lat.
32°40'37" N., long. 116°57'24" W.); thence
southwest direct to the intersection of the
MZB 15-mile arc and the PGY 300° radial
(lat. 32°37'13" N., long. 116°59'58" W.);
thence northwest via the PGY 300° radial to
the PGY 300° radial 13 DME fix (lat.
32°38'14" N., long. 117°02'03" W.); thence
northeast direct to the intersection of the
Lindbergh Field Runway 09/27 centerline
and the MZB 13-mile arc (lat. 32°41'11" N.,
long. 116°59'42" W.); thence north direct to
the point of beginning.

Area O. That airspace extending upward
from 3,500 feet MSL to and including 10,000
feet MSL beginning at the MZB 099° radial
15 DME fix (lat. 32°44'34" N., long.
116°55'58" W.); thence east via the MZB 099°
radial to intercept the JLI 207° radial (lat.
32°43'45" N., long. 116°50'02" W.); thence
southwest along the JLI 207° radial to
intercept the PGY 069° radial (lat. 32°38'25"
N., long. 116°53'13" W.); thence southwest
via the PGY 069° radial to the POGGI
VORTAC; thence northwest via the PGY 300°
radial to intercept the MZB 15-mile arc (lat.
32°37'13" N., long. 116°59'58" W.); thence
northeast direct to the intersection of the

MZB 15-mile arc and the easterly extension
of the Lindbergh Field Runway 09/27
centerline (lat. 32°40'37"" N., long. 116°57'24"
W.); thence north direct to the point of
beginning.

Area P. That airspace extending upward
from 4,800 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
PGY 279° radial and the eastern edge of W—
291 (lat. 32°41'27" N., long. 117°35'27" W.);
thence east via the PGY 279° radial to the
intersection of the PGY 279° radial, the MZB
10-mile arc, and Silver Strand Boulevard (lat.
32°37'54"" N., long. 117°08'23" W.); thence
northeast direct to the intersection of 1-5 and
the PGY 300° radial (lat. 32°40'27" N., long.
117°06'35" W.); thence southeast via the PGY
300° radial to the POGGI VORTAC; thence
west via the PGY 264° radial to the eastern
edge of W—291 (lat. 32°33'40"" N., long.
117°31'13" W.); thence north via the eastern
edge of W—291 to the point of beginning.

Area Q. That airspace extending upward
from 2,800 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
OCN 171° radial 31.4 DME fix (lat. 32°43'22"
N., long. 117°19'15" W.); thence east direct to
the intersection of the PGY 300° radial 13.5
DME fix (lat. 32°43'22" N., long. 117°12'36"
W.); thence southeast via the PGY 300° radial
to the intersection of I-5 and the PGY 300°
radial (lat. 32°40'27" N., long. 117°06'35"
W.); thence southwest direct to the
intersection of the PGY 279° radial, the MZB
10-mile arc, and Silver Strand Boulevard (lat.
32°37'54" N., long. 117°08'23" W.); thence
west via the PGY 279° radial to intercept the
OCN 171° radial (lat. 32°39'14" N., long.
117°18'28" W.); thence north via the OCN
171° radial to the point of beginning;
excluding that airspace contained in the VFR
corridor as described in Area L.

Area R. That airspace extending upward
from 4,800 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
OCN 135° and the JLI 257° radials (lat.
33°01'36" N., long. 117°09'51" W.); thence
east via the JLI 257° radial to intercept the
OCN 115° radial (lat. 33°03'53" N., long.
116°58'19" W.); thence via the OCN 115°
radial to intercept the PGY 019° radial (lat.
33°00'13" N., long. 116°49'06" W.); thence
south via the PGY 019° radial to intercept the
OCN 121° radial (lat. 32°56'51" N., long.
116°50'29" W.); thence northwest via the
OCN 121° radial to intercept the JLI 247°
radial (lat. 33°00'25" N., long. 116°57'28"
W.); thence southwest via the JLI 247° radial
to intercept the MZB 027° radial (lat.
32°56'45" N., long. 117°07'35" W.); thence
northeast via the MZB 027° radial to
intercept the OCN 135° radial (lat. 32°58'45"
N., long. 117°06'29" W.); thence northwest
via the OCN 135° radial to the point of
beginning.

Area S. That airspace extending upward
from 6,800 feet MSL to and including 10,000
feet MSL beginning at the intersection of the

JLI 262° and the MZB 325° radials (lat.
33°02'13" N., long. 117°26'14" W.); thence
east via the JLI 262° radial to intercept the
OCN 115° radial (lat. 33°05'14" N., long.
117°01'43" W.); thence southeast via the
OCN 115° radial to intercept the JLI 257°
radial (lat. 33°03'53" N., long. 116°58'19"
W.); thence west via the JLI 257° radial to
intercept the MZB 008° radial (lat. 33°01'21"
N., long. 117°11'07"" W.); thence south via the
MZB 008° radial to intercept the JLI 247°
radial (lat. 32°55'05"" N., long. 117°12'10"
W.); thence southwest via the JLI 247° radial
to the intersection of -5, I-805, and the JLI
247¢ radial (lat. 32°54'31" N., long.
117°13'39" W.); thence northwest direct to
the intersection of the JLI 257° and the MZB
325¢ radials (lat. 32°58'53" N., long.
117°23'27" W.); thence northwest via the
MZB 325° radial to the point of beginning.

Area T. That airspace extending upward
from 3,800 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
OCN 127° and the JLI 247° radials (lat.
32°59'08" N., long. 117°01'01" W.); thence
northeast via the JLI 247° radial to intercept
the OCN 121° radial (lat. 33°00'25" N., long.
116°57'28" W.); thence southeast via the
OCN 121° radial to intercept the PGY 019°
radial (lat. 32°56'51" N., long. 116°50'29"
W.); thence south via the PGY 019° radial to
intercept a line extending east from the
southern boundary of the MCAS Miramar
Class E airspace area (lat. 32°53'14"" N., long.
116°51'58" W.); thence west along the
southern boundary line to intercept the PGY
010° radial (lat. 32°52'37" N., long.
116°55'24" W.); thence north via the PGY
010° radial to intercept the OCN 127° radial
(lat. 32°55'11" N., long. 116°54'52" W.);
thence northwest via the OCN 127° radial to
the point of beginning.

Area U. That airspace extending upward
from 3,800 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
MZB 008° and the JLI 257° radials (lat.
33°01'21" N., long. 117°11'07" W.); thence
east via the JLI 257° radial to intercept the
OCN 135° radial (lat. 33°01'36" N., long.
117°09'51" W.); thence southeast via the
OCN 135° radial to intercept the JLI 252°
radial (lat. 32°59'32" N., long. 117°07'24"
W.); thence southwest via the JLI 252° radial
to intercept the MZB 008° radial (lat.
32°58'21" N., long. 117°11'37" W.); thence
north via the MZB 008° radial to the point
of beginning.

Issued in Washington, DC, on January 21,
1999.

Reginald C. Matthews,

Acting Program Director for Air Traffic
Airspace Management.

Note: This Appendix will not appear in the
Code of Federal Regulations.

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 73

[Airspace Docket No. 96—ASW-40]
RIN 2120-AA66

Amendments to Restricted Areas
5601D and 5601E; Fort Sill, OK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action raises the upper
limit of Restricted Area 5601D (R—
5601D) from the current 16,500 feet
mean sea level (MSL) to Flight Level
(FL) 400. Additionally, this action
amends the times and days of
designation for R—5601D and R-5601E
when these areas may be activated
without a prior issuance of a Notice to
Airmen (NOTAM). These changes are
necessary to accommodate high
altitude/high angle bomb delivery
training and to support weekday and
night flying requirements.

EFFECTIVE DATE: 0901 UTC, March 25,
1999.

FOR FURTHER INFORMATION CONTACT: Bil
Nelson, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:

History

On November 10, 1997, the FAA
proposed to amend 14 CFR part 73 to
raise the upper limit of R—5601D and to
expand the times and change the days
of designation for R—5601D and R—
5601E (62 FR 60463). Interested parties
were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. No comments were received.
Except for editorial changes, this
amendment is the same as that proposed
in the notice. Section 73.56 of part 73
was republished in FAA Order 7400.8F
dated October 27, 1998.

The Rule

This amendment to 14 CFR part 73
raises the upper limit of R-5601D from
the current 16,500 feet MSL to FL 400.
The United States Air Force (USAF)
requested this change to R-5601D in
order to contain high-altitude jet aircraft
bombing patterns in the Falcon Range
target area located in R-5601C.
Although R-5601C airspace extends to
FL 400, there is not enough

maneuvering airspace to allow jet
aircraft to climb to the required delivery
altitudes before final approach into the
target area. Raising the upper limit of R—
5601D to FL 400 will alleviate this
airspace problem and allow for quality
high altitude/high angle bomb delivery
training, a USAF pilot requirement for
“mission ready”’ status.

Additionally, this rule expands the
times of designation and days of
operation for R—5601D and R-5601E
from the current ““Sunrise to sunset,
Tuesday through Saturday; other times
by NOTAM” to “‘Sunrise to 2200,
Monday—-Friday; other times by
NOTAM.” This expansion in the time of
designation is necessary to
accommodate a change in flying
requirements by both the 301st Fighter
Wing, Carswell Field, TX, and the 88th
Training Wing at Sheppard AFB, TX.
Although there will still be occasional
weekend flying, most activity will occur
during weekdays. The extension of
flying times beyond sunset is necessary
due to the USAF training requirement to
fly night sorties. This action will not
alter the horizontal boundaries or the
designated purpose of the restricted
areas.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The Department of the Army, with the
concurrence of the Department of the
Air Force, has requested that this
airspace action be excluded from
requirements for an Environmental
Impact Statement and finding of no
significant impact under Categorical
Exclusion (CATEX) 2.3.35. The FAA
considered the applicability of CATEX
2.3.35 to this action under the terms of
the Memorandum of Understanding
between the FAA and the Department of
Defense (DOD), executed on January 26,
1998. The FAA also considered whether

FAA CATEX 3(c) applies to this action,
FAA Order 1050.1D, App.3, Para.3(c).

The DOD’s CATEX 2.3.35 excludes all
military training routes for subsonic
operations that have a base altitude of
3,000 feet above ground level (AGL) or
higher. This action raises the altitude of
the area from 16,000 feet AGL to FL 400.
Additionally, no extraordinary
circumstances exist that warrant the
preparation of an environmental
assessment. The requirements for
CATEX 2.3.35 are therefore satisfied
because the proposed changes would
affect altitudes above 3,000 feet AGL.

In addition, FAA CATEX 3(c) applies
to this action because it involves the
minor adjustment of raising an altitude
in special use airspace. This action
raises the vertical boundaries of the
affected airspace but does not alter the
horizontal boundaries, nor does it
change the frequency of activity
conducted within the restricted areas for
the designated purpose. Therefore, the
FAA has determined that this action
qualifies for CATEX 3(c) in accordance
with FAA Order 1050.1D, ‘‘Policies and
Procedures for Considering
Environmental Impacts.”

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

1. The authority citation for part 73
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.56 [Amended]

2. Section 73.56 is amended as
follows:
* * * * *

R-5601D Fort Sill, OK [Amended]

By removing the current “‘Designated
altitudes. 500 feet AGL to 16,500 feet MSL”
and substituting ““Designated altitudes. 500
feet AGL to FL 400" and also by removing
“Time of designation. Sunrise to sunset,
Tuesday through Saturday; other times by
NOTAM” and substituting “Time of
designation. Sunrise to 2200, Monday
through Friday; other times by NOTAM.”

R-5601E Fort Sill, OK [Amended]

By removing the current “Time of
designation. Sunrise to sunset, Tuesday
through Saturday; other times by NOTAM™
and substituting “Time of designation.
Sunrise to 2200, Monday through Friday;
other times by NOTAM.”

* * * * *
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Issued in Washington, DC, on January 25,
1999.

Reginald C. Matthews,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 99-2136 Filed 1-28-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 178

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

CFR Correction

In Title 21 of the Code of Federal
Regulations, parts 170 to 199, revised as
of April 1, 1998, make the following
corrections:

1.In §178.3130(b), on page 364, in
the second column, in the first line of
number 2 under Alkyl mono- and
disulfonic acids, correct ‘‘be” to read
“to”, and in the same column, at the
end of the fourth paragraph, after the
words ‘‘such foods have a pH”, add the
words ‘“‘above 5.0”.

2.1n §178.3620(c)(3), on page 384, in
the first column, in the first full
paragraph, line 14, after the words
“Loosen the” correct ““top” to read
“topmost”” and add the following:

* * * * *

“few millimeters of each adsorbent
layer with the end of a metal rod before
the addition of the next layer. Continue
packing in this manner until all the 14
grams of the adsorbent is added to the
tube. Level off the top of the adsorbent
by pressing down firmly with a flat glass
rod or metal plunger to make the depth
of the adsorbent bed approximately 12.5
centimeters in depth. Turn off the
vacuum and remove the suction flask.
Fit the 500—milliliter reservoir onto the
top of the chromatographic column and
prewet the column by passing 100
milliliters of isooctane through the
column. Adjust the nitrogen pressure so
that the rate of descent of the isooctane
coming off the column is between 2-3
milliliters per minute. Discontinue
pressure just before the last of the
isooctane reaches the level of the
adsorbent. (Caution: Do not allow the
liquid level to recede below the
adsorbent level at any time.) Remove the
reservoir and decant the 5—milliliter
isooctane concentrate solution onto the
column and with slight pressure again
allow the liquid level to recede to barely
above the adsorbent level. Rapidly
complete the transfer similarly with two
5—-milliliter portions of isooctane,

swirling the flask repeatedly each time
to assure adequate washing of the
residue. Just before the final 5—-milliliter
wash reaches the top of the adsorbent,
add 100 milliliters of isooctane to the
reservoir and continue the percolation
at the 2-3 milliliters per minute rate.
Just before the last of the isooctane
reaches the adsorbent level, add 100
milliliters of 10 percent benzene in
isooctane to the reservoir and continue
the percolation at the”

* * * * *

2.In §178.3910(a)(2) table, on pages
406 and 407, in the first column, under
“List of substances’, correct the second,
third, and fifth entries to read as
follows:
* * * * *

a—Butyl-Q-hydroxypoly(oxypropyl—
ene) (CAS Reg. No. 9003-13-8) having a
minimum molecular weight of 1000.

a—Lauroyl-Q-hydroxpoly
(oxyethylene) (CAS Reg. No. 9004-81-3)
having a minimum molecular weight of
200.

* * * * *

alpha—Alkyl-omega—hydroxypoly—
(oxyethylene) produced by the
condensation of 1 mole of C12_Css
straight chain primary alcohols with an
average of 3 moles of ethylene oxide
(CAS Reg. No. 68002-97-1).

* * * * *

[FR Doc. 99-55505 filed 1-28-99; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 175

Indirect Food Additives: Adhesives
and Components of Coatings

CFR Correction

In Title 21 of the Code of Federal
Regulations, parts 170 to 199, revised as
of April 1, 1998, on page 157, second
column, §175.300 is corrected in
paragraph (b)(3)(vii)(a) by correcting the
CAS Reg. No. for 1,4—
cyclohexanedicarboxylic to read *“(CAS
Reg. No. 1076-97-7)".

[FR Doc. 99-55504 filed 1-28-99; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 310

[Docket No. 78N—-036L]

RIN 0910-AA01

Laxative Drug Products for Over-the-
Counter Human Use

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is issuing a final
rule establishing that the over-the-
counter (OTC) stimulant laxative
ingredients danthron and
phenolphthalein are not generally
recognized as safe and effective and are
misbranded. FDA is issuing this final
rule as part of its ongoing review of OTC
drug products after considering data and
information on the safety of danthron
and phenolphthalein.

EFFECTIVE DATE: January 29, 1999.

FOR FURTHER INFORMATION CONTACT:
Cheryl A. Turner, Center for Drug
Evaluation and Research (HFD-560),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-2222.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of March 21,
1975 (40 FR 12902), FDA published,
under §8330.10(a)(6) (21 CFR
330.10(a)(6)), an advance notice of
proposed rulemaking to establish a
monograph for OTC laxative,
antidiarrheal, emetic, and antiemetic
drug products, together with the
recommendations of the Advisory
Review Panel on OTC Laxative,
Antidiarrheal, Emetic, and Antiemetic
Drug Products (the Panel), which was
the advisory review panel that evaluated
data on the active ingredients in these
classes. In the advance notice of
proposed rulemaking, the Panel
recommended Category | (generally
recognized as safe and effective and not
misbranded) status for the OTC
stimulant laxative ingredients danthron
and phenolphthalein (40 FR 12902 at
12908 to 12910). The agency concurred
with the Panel’s Category I classification
of these ingredients in the tentative final
monograph published in the Federal
Register of January 15, 1985 (50 FR 2124
at 2152 to 2156).

In the Federal Register of September
2, 1997 (62 FR 46223), FDA reopened
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the administrative record and proposed
to amend the tentative final monograph
for OTC laxative drug products to
reclassify danthron and
phenolphthalein from Category | to
Category Il (not generally recognized as
safe and effective or misbranded) and to
add these ingredients to a list of
nonmonograph active ingredients.
Interested persons were invited to
submit comments on or before October
2, 1997. Data and information received
after the administrative record was
reopened are on display in the Dockets
Management Branch (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852.

This final rule declares OTC laxative
drug products containing the active
ingredients danthron or
phenolphthalein to be new drugs within
the meaning of section 201(p) of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 321(p)), for which an
application or abbreviated application
(hereinafter called application)
approved under section 505 of the act
(21 U.S.C. 355) and 21 CFR part 314 is
required for marketing. In the absence of
an approved application, products
containing these drugs for laxative use
also would be misbranded under section
502 of the act (21 U.S.C. 352).

The final rule amends part 310 (21
CFR part 310) to include the laxative
active ingredients danthron and
phenolphthalein by adding new
§310.545(a)(12)(iv)(B). Because a safety
problem has been identified for OTC
drug products containing danthron and
phenolphthalein, this final rule is
effective on the date of its publication
in the Federal Register. Therefore, on or
after January 29, 1999, no OTC drug
products that are subject to this final
rule may be initially introduced or
initially delivered for introduction into
interstate commerce unless they are the
subject of an approved application.

Nineteen comments were received in
response to the proposed rule on
danthron and phenolphthalein. All
comments addressed phenolphthalein.
Copies of the comments received are on
public display in the Dockets
Management Branch (address above).

I1. The Agency’s Conclusions on the
Comments

1. Three comments agreed that
phenolphthalein should be removed
from OTC laxative drug products
because of the public health importance
of this matter and the need for prompt
closure by FDA. Eight comments
contended that phenolphthalein should
remain in OTC laxative drug products
because the National Toxicology
Program (NTP) data (Ref. 1) were

insufficient to determine whether
phenolphthalein posed a risk to
humans, and because phenolphthalein
has been safely and effectively used for
many years. Several consumers
indicated that they will not be able to
find another laxative ingredient as
effective as phenolphthalein, and
believed that their health will be
affected if they can no longer use
phenolphthalein.

As stated in this document, the
agency concludes that phenolphthalein
is not safe and not of sufficient medical
value to outweigh the potential risks
associated with its OTC use. As there
are at least 25 other laxative ingredients
available for OTC use, the agency
concludes that consumers have access
to sufficient alternative laxatives.

2. Four comments offered alternatives
to removing phenolphthalein from OTC
laxative drug products. Three comments
argued that stronger warning statements
on the phenolphthalein product label
and public education would adequately
alert consumers of the potential health
risk to humans and emphasize
appropriate use of the drug.

The agency concludes that stronger
warning statements and public
education will not change the potential
risk of using phenolphthalein and that
this risk is not acceptable given the
benefit for laxative use in the OTC target
population.

3. Three manufacturers contended
that actual carcinogenic effects of
phenolphthalein in humans have not
been determined and recommended that
studies be conducted to evaluate the
safe use of phenolphthalein in humans.
One manufacturer stated that these
additional data may take 2 to 3 years to
obtain and recommended a moratorium
on the decision to remove
phenolphthalein from OTC laxative
drug products. One manufacturer
offered to conduct a case control human
surveillance safety study. Two
manufacturers recommended that FDA
or another agency conduct studies to
evaluate the safe use of phenolphthalein
in humans.

The agency notes that it is the
manufacturer’s responsibility to conduct
studies to determine whether
phenolphthalein is safe for human use.
Because of public health concerns, the
agency disagrees that phenolphthalein
should remain on the market while
further human safety studies are being
conducted and is stopping initial
introduction or initial delivery for
introduction into interstate commerce of
OTC laxative drug products containing
phenolphthalein as of the date this final
rule is published in the Federal
Register.

4. Two manufacturers submitted
comments (Refs. 2 through 8)
questioning the validity of the NTP data
(Ref. 1). They argued that: (1) The
studies failed to demonstrate a proposed
mechanism of genotoxic action for
phenolphthalein that is relevant to
humans, (2) alternative mechanisms
were not considered, (3) the data
obtained from the p53 deficient mouse
study are inconsistent with what was
expected based on the 2-year
carcinogenicity studies, (4) the NTP data
do not provide a sufficient basis for FDA
to draw firm conclusions regarding the
potential human carcinogenicity of
phenolphthalein, and (5) there are no
relevant human data to draw any firm
conclusions regarding potential risk of
phenolphthalein in humans.

One comment submitted four
consultant reports (Refs. 2 through 5),
which reanalyzed the NTP data. One
report by Roe (Ref. 3) directed criticisms
primarily at the p53 deficient mouse
study and the “null’”” mouse, which
lacks both wild type p53 alleles. Roe
dismissed the positive genotoxicity
results as apparent only under
conditions of toxicity or in some cases
as an estrogenic effect. Roe also rejected
the findings of genotoxicity
demonstrated for phenolphthalein in
the Chinese Hamster Ovary (CHO) cell
chromosome aberrations assays, in the
several positive in vivo micronucleus
assays, and in the mutation and
chromosomal aberration findings in the
Syrian hamster embryo cells (SHE)
transformation assay by Tsutsui et al.
(Ref. 9).

Two reports from CanTox U.S., Inc.,
(Refs. 2 and 4) concurred with the
estrogenic mechanism of carcinogenesis
proposed by Roe. CanTox proposed that
an aneugenic effect may be involved
and questioned the validity of the
mutagenicity data presented by Tsutsui
et al. (Ref. 9) for th