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Rules and Regulations

Federal Register

Vol. 64, No. 212

Wednesday, November 3, 1999

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 99-057-1]

Aeration of Imported Logs, Lumber,
and Other Unmanufactured Wood
Articles That Have Been Fumigated

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: This document amends the
regulations for importing
unmanufactured wood articles that have
been fumigated with methyl bromide or
other fumigants by adding a reminder
that such articles must be aerated after
fumigation in accordance with U.S.
Environmental Protection Agency label
requirements, the Plant Protection and
Quarantine Treatment Manual, and
Occupational Safety and Health
Administration regulations. Aeration
protects port personnel, consignees, and
others against possible exposure to
dangerous levels of fumigant residue.
We are taking this action to increase
awareness of the aeration requirement
among persons shipping fumigated
wood to the United States.

EFFECTIVE DATE: November 3, 1999.

FOR FURTHER INFORMATION CONTACT: Mr.
David Reeves, Acting Assistant Director,
Port Operations, PPQ, APHIS, 4700
River Road Unit 140, Riverdale, MD
20737-1236; (301) 734—8295.
SUPPLEMENTARY INFORMATION:

Background

The Animal and Plant Health
Inspection Service (APHIS) regulates the
importation of logs, lumber, and other
unmanufactured wood articles to
prevent the introduction into the United
States of dangerous plant pests,
including forest pests. These regulations

are contained in 7 CFR 319.40-1
through 319.40-11, “Subpart—Logs,
Lumber, and Other Unmanufactured
Wood Articles” (referred to below as the
regulations).

One option for importing certain
wood articles involves fumigating the
articles with methyl bromide or other
fumigants. Section 319.40-7(f) of the
regulations contains methyl bromide
fumigation standards for logs, lumber,
and other regulated wood articles. Other
fumigants may be utilized for solid
wood packing material from the Peoples
Republic of China, including Hong
Kong. The Plant Protection and
Quarantine (PPQ) Treatment Manual
(which is incorporated into the
regulations by reference at 7 CFR 300.1)
contains fumigation standards for
methyl bromide and other fumigants.

When articles are fumigated, the
articles must be aerated afterward to
ensure that the articles are safe for
handling, storage, and transportation.
Aeration is required by the
Environmental Protection Agency (EPA)
in EPA-approved label instructions for
all fumigants utilized pursuant to the
regulations. Additionally, aeration
requirements are set forth in the PPQ
Treatment Manual. Furthermore,
Occupational Safety and Health
Administration (OSHA) regulations
contained in title 29 of the Code of
Federal Regulations require employers
of cargo handlers to determine that the
concentration of fumigants is below the
level specified as hazardous before the
cargo is loaded or discharged.

Recently, APHIS has detected high
levels of methyl bromide residue in
shipping containers from the Peoples
Republic of China, including Hong
Kong, that contain fumigated solid
wood packing material. These residue
levels could pose a health and safety
risk to APHIS inspectors at ports of
entry and to consignees and other
persons who open the shipping
containers. APHIS inspectors cannot
safely inspect containers with such
residues.

Because the recent cases of high levels
of residue were all connected with
shipments from the Peoples Republic of
China, including Hong Kong, APHIS has
notified officials in the Peoples
Republic of China, including Hong
Kong, to remind them of the aeration
requirements cited above. However, we
believe the requirements would be more

apparent to exporters in these and other
countries if we stated them explicitly in
the regulations.

Therefore, we are adding the
following sentence to the introductory
paragraph in §319.40-7(f), which deals
with methyl bromide fumigation:
“Following fumigation, fumigated
products must be aerated to reduce the
concentration of fumigant below
hazardous levels, in accordance with
the Treatment Manual and label
instructions approved by the U.S.
Environmental Protection Agency.”

We are making a parallel change to
§319.40-5(qg), which requires that solid
wood packing material from China
“must be heat treated, fumigated, or
treated with preservatives, using a
treatment schedule contained in
§319.40-7 or in the Plant protection
and Quarantine Treatment Manual.”
This paragraph authorizes fumigation
not only with methyl bromide, but with
other fumigants authorized by the PPQ
Treatment Manual. In each place where
the word “fumigated’” appears, we are
changing the word “fumigated” to
“fumigated and aerated,” as a reminder
that the PPQ Treatment Manual and
EPA-approved label instructions require
aeration of all fumigants utilized
pursuant to the regulations.

Effective Date

The requirement to aerate fumigated
shipments to reduce levels of fumigant
to a safe level is already in effect, in the
form of EPA-approved label
requirements. This requirement is also
set forth in the PPQ Treatment Manual.
This rule only adds a reference to those
requirements to the regulations to
increase their visibility to regulated
parties. It does not appear that public
participation in this rulemaking
procedure would make additional
relevant information available to the
Department.

Accordingly, because the changes
contained in this rule are
nonsubstantive in nature, we have
found that notice and public procedure
on this rule are unnecessary. Therefore,
pursuant to 5 U.S.C. 553, notice of
proposed rulemaking and opportunity
to comment are not required, and this
rule may be made effective less than 30
days after publication in the Federal
Register. Further, since this is not a
substantive change in the regulations, it
is exempt from the provisions of
Executive Order 12866 and Executive
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Order 12988. Finally, this action is not
arule as defined by Pub. L. 96-354, the
Regulatory Flexibility Act, and, thus, is
exempt from the provisions of the Act.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Nursery stock, Plant diseases
and pests, Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:
Authority: 7 U.S.C. 150dd, 150ee, 150ff,

151-167, 450, 2803, and 2809; 21 U.S.C. 136
and 136a; 7 CFR 2.22, 2.80, and 371.2(c).

§319.40-5 [Amended]

2. In §319.40-5, paragraphs (g)(1),
(9)(2)(i), (9)(6), and (i) are amended by
removing the word ““fumigated,” each
time it appears and adding the phrase
“fumigated and aerated,” in its place.

§319.40-7 [Amended]

3. In §319.40-7, paragraph (f), the
introductory text is amended by adding
a third sentence to read as follows:
“Following fumigation, fumigated
products must be aerated to reduce the
concentration of fumigant below
hazardous levels, in accordance with
the Treatment Manual and label
instructions approved by the U.S.
Environmental Protection Agency.”

Done in Washington, DC, this 27th day of
October 1999.

Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 99-28606 Filed 11-2-99; 8:45 am]
BILLING CODE 3410-34-U

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 928
[Docket No. FV99-928-1 FR]

Papayas Grown in Hawaii; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate from $0.0063 to $0.008
per pound of assessable papayas
established for the Papaya
Administrative Committee (Committee)
under Marketing Order No. 928 for the
1999-2000 and subsequent fiscal years.
The Committee is responsible for local
administration of the marketing order
which regulates the handling of papayas
grown in Hawaii. Authorization to
assess papaya handlers enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program. The fiscal year began on
July 1 and ends June 30. The assessment
rate will remain in effect indefinitely
unless modified, suspended, or
terminated.

EFFECTIVE DATE: November 4, 1999.

FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Marketing Specialist,
California Marketing Field Office, Fruit
and Vegetable Programs, AMS, USDA,
2202 Monterey Street, Suite 102B,
Fresno, California 93721; telephone:
(559) 487-5901; Fax: (559) 487-5906; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
720-5698. Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456;
telephone (202) 720-2491, Fax: (202)
720-5698, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 155 and Order No. 928, both as
amended (7 CFR part 928), regulating
the handling of papayas grown in
Hawaii, hereinafter referred to as the
“order.” The marketing agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, papaya handlers are subject to
assessments. Funds to administer the
order are derived from such
assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable papayas
beginning July 1, 1999, and continue

until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule increases the assessment
rate established for the Committee for
the 1999-2000 and subsequent fiscal
years from $0.0063 per pound to $0.008
per pound of assessable papayas.

The papaya marketing order provides
authority for the Committee, with the
approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of papayas.
They are familiar with the Committee’s
needs and with the costs for goods and
services in their local area and are thus
in a position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 1998-1999 and subsequent
fiscal years, the Committee
recommended, and the Department
approved, an assessment rate that would
continue in effect from fiscal year to
fiscal year unless modified, suspended,
or terminated by the Secretary upon
recommendation and information
submitted by the Committee or other
information available to the Secretary.

The Committee met on April 22, 1999,
to discuss the crop estimate, budget, and
assessment rate for the 1999-2000 fiscal
year. On July 15, 1999, the Committee
completed a mail ballot on the crop
estimate and assessment rate, and on an
eight-to-one vote, adopted a crop
estimate of 40 million pounds of
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assessable papayas and an assessment
rate of $0.008 per pound for the 1999—
2000 and subsequent fiscal years. The
person who voted no objected to the
higher assessment rate. The Committee
unanimously recommended a 1999—
2000 fiscal year budget of $522,500.

The assessment rate of $0.008 is
$0.0017 higher than the rate currently in
effect. The budgeted expenses are
$39,000 less than the $561,500 budgeted
for last year. The Committee determined
that a higher assessment rate was
necessary to meet the recommended
expenses and maintain a reserve fund
for the 1999-2000 fiscal year. For
several fiscal years, money from the
reserve fund has been used to meet a
portion of budgeted expenses in an
effort to keep the assessment rate as low
as possible. The Committee believes a
further reduction of the reserve fund
would not be prudent.

The Committee is authorized to
maintain reserve funds in an amount
not to exceed approximately one fiscal
year’s operational expenses. Last year,
the reserve fund was $25,200. This year
it is expected to be $25,000, which is
approximately one percent lower than
the previous year and considered
adequate by the Committee. After
consideration of the estimated crop size
and anticipated expenses for the 1999—
2000 fiscal year, it was determined that
increasing the assessment rate by
approximately 27 percent will provide
sufficient funds to meet anticipated
expenses and maintain an adequate
reserve fund.

The major expenditures
recommended by the Committee for the
1999-2000 year include $230,000 for
marketing and promotion, $90,500 for
research and development, and $98,000
for salaries. Budgeted expenses for these
items in 1998-99 were $183,000 for
marketing and promotion, $171,500 for
research and development, and $98,000
for salaries, respectively.

The assessment rate recommended by
the Committee was derived by dividing
assessment income needed by expected
shipments of papayas. Papaya
shipments for the year are estimated at
40 million pounds which should
provide $320,000 in assessment income.
Income derived from handler
assessments, when combined with
income from the Hawaii Department of
Agriculture, State of Hawaii (Research),
USDA's Foreign Agricultural Service,
County of Hawaii, and the Japanese
Inspection program, along with interest
income of $16,000, will be adequate to
cover budgeted expenses. Funds in the
reserve (estimated to be $25,000 at the
end of the 1999-2000 fiscal year) will be
kept within the maximum permitted in

§928.42(a)(2) of the order. The order
authorizes approximately one fiscal
year’s expenses for the reserve.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1999-2000 budget and
those for subsequent fiscal years would
be reviewed and, as appropriate,
approved by the Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 400
producers of papayas in the production
area and approximately 60 handlers
subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

Based on a reported average f.0.b.
price of $1.30 per pound of papayas, a
handler would have to ship in excess of
3.85 million pounds of papayas to have
annual receipts of $5,000,000. Last year,

a majority of the handlers shipped less
than 3.85 million pounds of papayas,
and, therefore, could be considered
small businesses under SBA’s
definition.

Based on a reported average grower
price of $0.45 per pound and industry
shipments of 36 million pounds, total
grower revenues would be $16.2
million. Average grower revenue would
thus be $40,500. Based on the foregoing,
the majority of producers of papayas
may be classified as small entities.

This rule increases the assessment
rate established for the Committee and
collected from handlers for the 1999—
2000 and subsequent fiscal years from
$0.0063 per pound to $0.008 per pound
of assessable papayas. The Committee
recommended 1999-2000 expenditures
for $522,500 and the $0.008 per pound
assessment rate. The assessment rate of
$0.008 is $0.0017 higher than the 1998—
99 rate. The quantity of assessable
papayas for the 1999-2000 fiscal year is
estimated at 40 million pounds. Thus,
the $0.008 rate should provide $320,000
in assessment income. Income derived
from handler assessments, the Hawaii
Department of Agriculture, State of
Hawaii (Research), USDA’s Foreign
Agricultural Service, County of Hawaii,
and the Japanese Inspection program,
along with interest income of $16,000,
will be adequate to cover budgeted
expenses. Funds in the reserve
(estimated to be about $25,000 at the
end of the 1999-2000 fiscal year) will be
kept within the maximum permitted in
§928.42(a)(2) of the order. The order
authorizes approximately one fiscal
year’s expenses for the reserve.

The Committee recommended 1999—
2000 expenditures of $522,500. The
major expenditures recommended for
the 1999-2000 year include $230,000
for marketing and promotion, $90,500
for research and development, and
$98,000 for salaries. Budgeted expenses
for these items in 1998-99 were
$183,000 for marketing and promotion,
$171,500 for research and development,
and $98,000 for salaries, respectively.

The Committee discussed the
alternative of decreasing expenditure
levels for marketing and promotion and
further reducing research and
development expenditures. It
determined that the programs should be
funded at the recommended levels. The
assessment rate of $0.008 per pound of
assessable papayas was determined by
dividing the assessment income needed
by the quantity of assessable papayas,
estimated at 40 million pounds for the
1999-2000 fiscal year. This estimate
would generate $320,000 in assessment
income. When combined with $208,800
in anticipated income from the
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previously mentioned sources, and
$16,000 in interest income, the
Committee will have adequate funds to
meet its 1999-2000 expenses.

A review of historical information and
preliminary information pertaining to
the 1999-2000 fiscal year indicates that
the grower price for the season could
range between $.30 and $.45 per pound
of papayas. Therefore, the estimated
assessment revenue for the 1999-2000
fiscal year as a percentage of total
grower revenue could range between 1.8
and 2.7 percent.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs are
offset by the benefits derived by the
operation of the marketing order. In
addition, the Committee’s meeting was
widely publicized throughout the
Hawaii papaya industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the April
22, 1999, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large Hawaii papaya
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

A proposed rule concerning this
action was published in the Federal
Register on September 2, 1999 (64 FR
48115). Copies of the proposed rule
were also mailed or sent via facsimile to
all papaya handlers. Finally, the
proposal was made available through
the Internet by the Office of the Federal
Register. The period of comments ended
October 4, 1999. No comments were
received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at the following web site:
http://www.ams.usda.gov/fv/
moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the

information and recommendation
submitted by the Committee and other
available information, it hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it also found
and determined that good cause exists
for not postponing the effective date of
this rule until 30 days after publication
in the Federal Register because: (1)
Handlers are already receiving 1999—
2000 crop papayas from growers; (2) the
1999-2000 fiscal year began on July 1
and the order requires that the
assessment rate apply to all papayas
received during that fiscal year; (3) the
Committee needs to have sufficient
funds to pay its expenses which are
incurred on a continuous basis; (4)
handlers are aware of this action which
was recommended at a public meeting,
and is similar to other assessment rate
actions issued in past years; (5) a 30-day
comment period was provided for in the
proposed rule, and no comments were
received.

List of Subjects in 7 CFR Part 928

Marketing agreements, Papayas,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 928 is amended as
follows:

PART 928—PAPAYAS GROWN IN
HAWAII

1. The authority citation for 7 CFR
part 928 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 928.226 is revised to read
as follows:

§928.226 Assessment rate.

On and after July 1, 1999, an
assessment rate of $0.008 per pound is
established for Hawaii papayas.

Dated: October 28, 1999.

Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 99-28751 Filed 11-2-99; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL ELECTION COMMISSION
[Notice 1999-23]

11 CFR Parts 110, 9004, and 9034

Party Committee Coordinated
Expenditures; Costs of Media Travel
With Publicly Financed Presidential
Campaigns

AGENCY: Federal Election Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: On August 5, 1999, the
Commission published the text of
revised regulations governing publicly
financed Presidential campaigns. These
rules address the costs of transportation
and ground services that federally
funded Presidential primary and general
election campaigns may pass on to the
news media covering their campaigns,
as well as party committee coordinated
expenditures that are made before the
date their candidates receive the
nomination. 64 FR 42579. The
Commission announces that these rules
are effective as of November 3, 1999.

EFFECTIVE DATE: November 3, 1999.

FOR FURTHER INFORMATION CONTACT: Ms.
Rosemary C. Smith, Acting Assistant
General Counsel, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 694-1650
or toll free (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Commission is announcing the effective
date of revised regulations at 11 CFR
110.7(d), 9004.6(a) and (b), and
9034.6(a) and (b). New section 11 CFR
110.7(d) addresses party committee
coordinated expenditures that are made
before the date the party’s candidate
receives the Presidential nomination.
The remaining cited sections address
the costs of transportation and ground
services that federally funded
Presidential primary and general
election campaigns may pass on to the
news media covering their campaigns.

Section 438(d) of Title 2, United
States Code, and sections 9009(c) and
9039(c) of Title 26, United States Code,
require that any rules or regulations
prescribed by the Commission to carry
out the provisions of Title 2 or 26 of the
United States Code be transmitted to the
Speaker of the House of Representatives
and the President of the Senate thirty
legislative days prior to final
promulgation. These rules were
transmitted to Congress on July 30,
1999. Thirty legislative days expired in
the Senate and the House of
Representatives on October 19, 1999.

Announcement of Effective Date: New
11 CFR 110.7(d) and revised 11 CFR
9004.6(a) and (b) and 9034.6(a) and (b),
as published at 64 FR 42579 (August 5,
1999), are effective as of November 3,
1999.

Dated: October 29, 1999.

Scott E. Thomas,

Chairman, Federal Election Commission.
[FR Doc. 99-28703 Filed 11-2-99; 8:45 am]
BILLING CODE 6715-01-U
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FEDERAL ELECTION COMMISSION
[Notice 1999-22]

11 CFR Part 9036

Matching Credit Card and Debit Card
Contributions in Presidential
Campaigns: Documentation

AGENCY: Federal Election Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: On August 5, 1999, the
Commission published the text of
revised regulations addressing the
documentation required to allow
contributions made by credit or debit
card, including contributions made over
the Internet, to be matched under the
Presidential Primary Matching Payment
Account Act. 64 FR 42584. The
Commission announces that these rules
are effective retroactive to January 1,
1999.

EFFECTIVE DATE: January 1, 1999.

FOR FURTHER INFORMATION CONTACT: Ms.
Rosemary C. Smith, Acting Assistant
General Counsel, or Ms. Rita A. Reimer,
Attorney, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 694-1650
or toll free (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Commission is announcing the effective
date of new regulations at 11 CFR
9036.1(b) and 9036.2(b) that set out the
documentation requirements that must
be met before contributions made by
credit or debit card, including
contributions made over the Internet,
may be matched under the Presidential
Primary Matching Payment Account Act
(“Matching Payment Act”), 26 U.S.C.
9031 et seq. ‘““Matchable contributions™
are those which, when received by
candidates who qualify for payments
under the Matching Payment Act, are
matched by the Federal Government.
The new rules require candidates to
provide sufficient documentation to the
Commission to insure that each
contribution submitted for matching
was made by a lawful contributor who
manifested an intention to make the
contribution to the campaign committee
that submits it for maching fund
payments. They further note that
additional information on the
documentation required to accompany
such contributions will be found in the
Commission’s Guideline for
Presentation in Good Order (“PIGO™).

Section 9039(c) of Title 26, United
States Code, requires that any rules or
regulations prescribed by the
Commission to implement Title 26 of
the United States Code be transmitted to
the Speaker of the House of

Representatives and the President of the
Senate thirty legislative days prior to
final promulgation. The revisions to 11
CFR 9036.1 and 9036.2 were transmitted
to Congress on August 2, 1999. Thirty
legislative days expired in the Senate
and the House of Representatives on
October 19, 1999.

In the Explanation and Justification
that accompanied the final rules, the
Commission explained that, since many
presidential campaigns will have
engaged in substantial fundraising by
the time these rules take effect, it would
retroactively match credit and debit
card contributions made on January 1,
1999 and thereafter, if these
requirements are met. 64 FR at 42584.
Accordingly, these new rules are
effective retroactive to January 1, 1999.

Announcement of Effective Date:
Amended 11 CFR 9036.1 and 9036.2, as
published at 64 FR 42584, are effective
retroactive to January 1, 1999.

Dated: October 29, 1999.
Scott E. Thomas,
Chairman, Federal Election Commission.
[FR Doc. 99-28702 Filed 11-2-99; 8:45 am]
BILLING CODE 6715-01-U

FEDERAL RESERVE SYSTEM
12 CFR Part 229
[Regulation CC; Docket No. R—1034]

Availability of Funds and Collection of
Checks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is adopting
amendments to Subpart C of Regulation
CC, which contains rules governing the
collection and return of checks. The
amendments to the regulation and
Commentary are intended to provide
further clarification as to the extent to
which depository institutions and
others may vary the terms of the
regulation by agreement for the purpose
of instituting electronic return systems.
EFFECTIVE DATE: December 15, 1999.
FOR FURTHER INFORMATION CONTACT:
Louise Roseman, Director, Division of
Reserve Bank Operations and Payment
Systems (202/452—-2789); Oliver 1.
Ireland, Associate General Counsel
(202/452-3625), Stephanie Martin,
Managing Senior Counsel (202/452—
3198), Legal Division. For the hearing
impaired only, contact Diane Jenkins,
Telecommunications Device for the Deaf
(TDD) (202/452-3544), Board of
Governors of the Federal Reserve

System, 20th and C Streets, NW,
Washington, D.C. 20551.
SUPPLEMENTARY INFORMATION:

Background

In February 1999, the Board requested
comment on options for amending
provisions in Regulation CC governing
when paying or returning banks may
send notices instead of returning the
original checks.1 The purpose of the
proposal was to explore whether more
flexibility is needed to enable check
system participants to experiment with
methods to return checks electronically.

The collection and return of checks is
governed by both Regulation CC and
state law (Articles 3 and 4 of the
Uniform Commercial Code (U.C.C.)).
When a paying bank decides to return
a check, the U.C.C. and Regulation CC
require it to send the check or a notice
within certain deadlines.2 The U.C.C.
and Regulation CC differ on when a
bank can return a notice rather than the
check itself. If a check is ““‘unavailable
for return,” U.C.C. 4-301(a) allows a
paying bank to charge back the check by
revoking its provisional settlement with
the presenting bank based on a notice of
dishonor or nonpayment. The Official
Comment to U.C.C. 4-301 states that a
check may be considered unavailable
for return if, under a collecting bank
check retention plan, presentment is
made by a presentment notice and the
check is retained by the collecting bank.
Presumably, therefore, the U.C.C. would
allow a paying bank to return a notice
when a check has been truncated. (It is
not clear whether a check would be
deemed unavailable for return under the
U.C.C. if the paying bank, rather than
the collecting bank, retains it.)

Regulation CC (8§ 229.30(f) and
229.31(f)) establishes a “‘notice in lieu of
return,” which substitutes for the
original check and carries value. The
notice-in-lieu provisions of Regulation
CC provide that the paying (or
returning) bank must return the original
check unless the check is unavailable,
in which case the bank may return a
notice that meets certain information
requirements. The Regulation CC
Commentary states that notice is
permitted in lieu of return only when a
bank does not have and cannot obtain
possession of the check or must retain
possession of the check for protest. The
Commentary explains that a check is not
unavailable for return if it is merely

164 FR 9105, Feb. 24, 1999.

2The paying bank must initiate the return by
midnight of the banking day following the day the
check was presented (U.C.C. 4-301). The paying
bank must return the check so that it reaches the
depositary bank expeditiously, in accordance with
§229.30(a) of Regulation CC.
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difficult to retrieve from a filing system
or from storage by a keeper of checks in
a truncation system.

The primary reason for the difference
between the U.C.C.”’s and Regulation
CC'’s treatment of notices is that there is
likely to be less risk for a depositary
bank in accepting a notice (instead of
the original check) from a bank it knows
than from a bank it doesn’t know. Under
the U.C.C., the paying bank returns a
check to the presenting bank, which in
turn charges back the check against the
prior collecting bank, and so on back up
the forward collection chain until the
check reaches the depositary bank.
Therefore, under the U.C.C., the
depositary bank receives returns from
the bank to which it had sent the check
for collection and with which it has a
previously established relationship. One
of the purposes of Regulation CC was to
speed up the check return system that
existed under the U.C.C. Regulation CC
eliminated the requirement that
returned checks follow the forward
collection chain. Under Regulation CC,
the paying bank may send the returned
check directly to the depositary bank or
to any returning bank, even if that bank
did not handle the check for forward
collection. Therefore, under Regulation
CC, depositary banks may receive
returned checks from banks with which
they have no previous relationship.

Some check system participants asked
the Board to clarify the interrelationship
between the U.C.C. and Regulation CC
in order to provide additional legal
certainty for institutions that wish to
experiment with electronic return
systems, under which they would return
images or other notices rather than the
checks. These participants were
concerned about their ability to bind all
relevant parties to an electronic return
arrangement under the variation-by-
agreement provisions of Regulation CC.
Regulation CC (§229.37) permits the
parties to a check to vary the notice-in-
lieu provisions; however, an agreement
under Regulation CC cannot affect
banks, customers, or others that are not
party to the agreement or otherwise
bound by it. The Regulation CC
variation-by-agreement provision differs
from the corresponding language in
U.C.C. 4-103 in that the U.C.C. allows
clearinghouse rules (as well as Federal
Reserve regulations and operating
circulars) to be effective as agreements
whether or not specifically assented to
by all interested parties.3 Regulation CC

3The Official Comment to U.C.C. 4-103 (note 3)
indicates, however, that there are limitations on the
scope of clearinghouse rules. The Comment notes
that clearinghouses are not authorized to rewrite the
basic law generally and that clearinghouse rules

does not incorporate the U.C.C."”’s
special treatment for clearinghouse rules
(or for Federal Reserve rules and
circulars) but does not affect the status
of such under the U.C.C.

This difference in variation-by-
agreement provisions exists because
Regulation CC does not govern the
relationship between banks, their
customers, and remote parties to the
extent that the U.C.C. does. While Board
rules can bind depository institutions,
the Board does not appear to have the
authority under the Expedited Funds
Availability Act to bind depositors or
payees to an electronic check return
system. Section 611(f) of the Act, which
authorizes the Board to establish rules
allocating loss and liability in the
payments system, applies to loss and
liability among depository institutions
only. The Act does not authorize such
allocations to customers of depository
institutions.

Although banks would be able to
obtain agreement to the terms of an
electronic return arrangement from their
customers through account agreements,
under Regulation CC they would not be
able to bind remote parties to the check,
such as non-depositor payees. Some
check system participants sought an
amendment to Regulation CC that
would eliminate the risk that these
remote third parties would bring a claim
under Regulation CC in the event they
suffered losses due to the fact that a
check was returned electronically rather
than in physical form. A claim could
potentially arise under the following
circumstances:

Drawer A writes and delivers a check
payable to Payee B. Payee B negotiates
the check to Depositor C, who deposits
the check in his bank. Depositor C’s
bank presents the check to Drawer A’s
bank. Both banks are participating in an
electronic return system, and Drawer
A’s bank returns an image of the check
to Depositor C’s bank, which, in turn,
charges Depositor C’s account.
Depositor C would have to attempt to
collect the funds from Payee B or
Drawer A without the physical check.
Assuming that Depositor C has agreed to
the electronic return system through an
account agreement, Depositor C would
bear the risk that Payee B or Drawer A
would not pay without the original
check. (Payee B or Drawer A may be
concerned about the risk of double
payment if the original check is not
returned.) If Payee B pays Depositor C
in return for the check image or similar
notice, Payee B may still be unable to
collect from Drawer A without the

should be understood in the light of functions the
clearinghouses have exercised in the past.

check and could suffer losses (although
Payee B may still have recourse against
Drawer A under the U.C.C. even without
the original check). Presumably, an
electronic return arrangement would
allow banks or customers to request the
original check within a certain amount
of time. If Drawer A becomes insolvent
before the original check is retrieved,
Payee B would suffer losses. If Payee B
would have been able to collect from
Drawer A had Payee B originally
received the check rather than the
notice, then Payee B’s losses would
likely be attributable to the electronic
return system.

Regulation CC imposes a duty on
banks to exercise ordinary care and act
in good faith in handling checks under
Regulation CC. This duty runs to the
depositary bank, the depositary bank’s
customer, the owner of a check, or
another party to the check. If a bank
violates these duties, resulting in harm
to one of these parties, the party may
have a claim against the bank for
damages. Therefore, if a bank returned
a notice-in-lieu when the physical check
was deemed “‘available”” under
Regulation CC, and the return of the
notice rather than the physical check
caused a party to the check to incur a
loss, the bank potentially could be liable
for damages. The bank sending the
notice could be liable even if it had
agreed with the receiving bank to use
notices in lieu of return. The injured
party would have to show lack of good
faith or failure to exercise ordinary care.

The risk of a bank becoming liable to
a remote third party under the
circumstances described above appears
to be low. Nevertheless, some check
system participants stated that they
were reluctant to begin experimenting
with electronic check return systems
without additional protection. To flesh
out the pros and cons of making
regulatory changes in this area, in
February 1999 the Board sought
commenters’ input on two options.4

The first option was to amend the
Commentary to Regulation CC to state
that banks could send a notice of
dishonor or nonpayment in accordance
with the provisions of U.C.C. 4-301
when they return the notice through the
forward collection chain, as
contemplated in the U.C.C. The U.C.C.
notices would be subject to the
Regulation CC expeditious return rules.
This proposal would clarify that banks
could avail themselves of the U.C.C.
rules regarding return of notices to the
same extent that they could before
Regulation CC was adopted. The Board
noted, however, that this proposal may

464 FR 9105, Feb. 24, 1999.
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not provide relief for check truncation
or image systems if returns do not
follow the forward collection chain and
that it could have consequences for the
depositors or payees of the checks, who
may have difficulty recovering from the
drawers without the original checks.

The second option was to delete the
Regulation CC Commentary language
that explains when a check is
unavailable for return. Instead of this
language, the Commentary would
indicate that notices in lieu of return are
permissible whenever they would be
permissible under the U.C.C. The Board
noted that this option would liberalize
the circumstances under which banks
could use notices in lieu of return and
potentially make it easier for banks to
establish electronic check return
mechanisms that feature check
truncation, but would force depositary
banks to accept notices from banks with
whom they may have no established
relationships. This option could also
have consequences for the depositors or
payees of the checks as discussed above
under option one.

The Board also proposed to delete
§229.36(c) of Regulation CC and its
associated Commentary, which states
that a bank may present a check
electronically under an agreement with
the paying bank and that the agreement
may not extend return times or
otherwise vary the provisions of
Regulation CC with respect to persons
not party to the agreement. This
provision of the regulation is subsumed
by the variation-by-agreement
provisions in 8229.37, and it may be
unnecessary and potentially confusing
to retain special provisions regarding a
particular type of variation by
agreement. The Board proposed to add
an example to the Commentary to
§229.37, listing an electronic check
presentment agreement as a permissible
variation by agreement under
Regulation CC. The Board noted that
eliminating 8§ 229.36(c) and its
Commentary would result in no
substantive change to the regulation
regarding the validity of electronic
presentment agreements.

Summary of Comments

The Board received 72 comments on
its proposed options, classified as
follows:

Banks/Bank holding cos: 32
Thrifts/Thrift holding cos: 2

Credit unions/Corporate credit unions: 9
Trade associations representing—

Banks: 5

Credit unions: 5

Clearing houses: 2

Non-banks: 2
Clearing houses/organizations: 9

Federal Reserve Banks: 2
Non-bank service providers: 4

Problems Raised by Notices in Lieu of
Returns

Overall, the commenters were
supportive of changes that would
improve efficiency and reduce risk in
the check collection and return system,
but were reluctant to support changes
that would impose costs on depositary
banks, their customers, and other parties
to the check without their consent.
Thirty-five commenters specifically
discussed the problems that would arise
if depositors received notices of
returned checks instead of the physical
checks. Many of these commenters
echoed the problems stated by the Board
in its proposal, i.e. that customers
generally expect checks to be returned
to them when their accounts are charged
back and that customers have
ownership rights in the physical checks.
Commenters were concerned about
whether their customers would be able
to collect from drawers without the
original checks and some noted that the
drawer’s risk of double payment needs
to be addressed. Some of these
commenters stated that the U.C.C. limits
a holder’s rights to enforce a check
without possession of the physical item.
Several commenters raised concerns
about whether a notice of a returned
check would be sufficient evidence of
the return in court, and others noted
that law enforcement authorities often
require the original check in order to lift
fingerprints from the check or examine
the handwriting. Four commenters,
however, stated that even though the
customer, as the legal owner, may have
a right to the original check, there may
be no practical consequence if an image
or other electronic return has legal
equivalence under the U.C.C. or the
Uniform Electronic Transactions Act.5

Twenty-one commenters raised
concerns about whether the information
provided on a notice-in-lieu-of-return
would be sufficient to allow the
depositary bank to charge back its
customer’s account. The commenters
listed such necessary information as the
indorsement (especially on third-party
checks), the check date, the payee, the
amount, the reason for return, the teller
stamp, trace numbers, and the account
number. Some commenters noted that
missing information is already a
problem for notices-in-lieu under the

5The Uniform Electronic Transactions Act is a
model law drafted and approved by the National
Conference of Commissioners on Uniform State
Laws and recently adopted in California. It does not
provide that a check image or other electronic
returned check is legally equivalent to the original
check, except for limited record-keeping purposes.

current regulation. Some of these
comments were related to concerns
about the quality of the photocopy or
image that depositary banks would
receive, and others were related to the
sufficiency of information in an
electronic notice that did not include an
image of the check. One commenter
suggested that if notices-in-lieu become
more permissible, then all of the
information requirements of § 229.33(b)
should be mandatory and no questions
marks allowed.

Costs and Benefits of Electronic Returns

Thirty-one commenters specifically
mentioned the benefits of an electronic
return system. These commenters
generally believe that electronic returns
will enable checks to be returned faster
and will allow depositary banks and
their customers to protect themselves
better against check fraud. They stated
that an electronic return system would
lead to operational savings and make
forward check truncation feasible.

On the other hand, eight commenters
believed that the costs of an electronic
return system could likely outweigh the
benefits. The commenters noted that
costs could take the form of incomplete
information to the depositary bank,
potentially resulting in delays in
charging back the customer’s account, as
well as the expense of hardware and
software to operate an electronic return
system.

Six commenters discussed the
potential competitive effects of
establishing an electronic return system.
These commenters were generally
concerned that community banks and
other small depository institutions may
not be technologically prepared for
electronic returns and should not be
placed at a disadvantage by any
regulatory change.

Option One

Only one commenter expressed a
preference for option one. Thirty-two
commenters pointed out specific
problems that would arise if the Board
were to adopt option one. Many stated
that application of option one would be
too limited in scope to provide
sufficient incentive for experimentation
in electronic returns. Several
commenters believed that certain checks
may be impossible to return through the
forward collection chain within the
expeditious return deadlines. Others
commented that the U.C.C. standards
are not clear as to what information
must be included in a U.C.C. notice of
nonpayment and were concerned that
the depositary bank would not receive
information sufficient to charge the
check back to its customer’s account.
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Some commenters believed that
adoption of option one would lead to
confusion as to when the U.C.C. applied
to a returned check rather than
Regulation CC, and one commenter
noted that state-to-state variation in the
meaning of ““‘unavailable for return”
could lead to confusion with respect to
interstate transactions. Commenters
raised other questions as to the
implementation of option one, such as
(1) whether the presenting bank that
receives a U.C.C. notice of nonpayment,
but holds the truncated physical check,
has the option to either send a notice or
the check to depositary bank and (2)
whether the physical check must be
made available to the depositary bank or
its customer upon request.

Option Two

Eighteen commenters supported
proposed option two, although nearly
all of those commenters raised
additional issues that they believed
should be addressed. The Electronic
Check Clearing House Organization
(ECCHO) and seventeen other
commenters supported option two so
long as the regulation made clear that
the depositary bank would have to agree
to receive electronic notices in lieu of
return. These commenters stated that
experimentation with electronic notices
should be conducted on a voluntary
basis, governed by bilateral or
multilateral agreements. The
commenters stated that the depositary
bank would need to know from whom
it would be receiving electronic returns
and would have to work out such issues
as who would own the returns/images,
acceptable quality standards, who to
contact in case of problems, and what
procedures to follow. One supporter of
option two, however, did not expect
that the receipt of unexpected electronic
returns from unfamiliar banks would be
widespread. This commenter stated that
the issue of the quality of electronic
returns from unfamiliar banks would be
an operational matter that would likely
be self-regulated between paying banks
and depositary banks and should be left
for the banks to police.

Eleven commenters discussed specific
problems regarding option two. Some of
these commenters raised issues related
to dealing with an unknown returning
bank. They stated that accepting notices
from banks with which the depositary
bank has no relationship could pose
significant financial or customer service
risk exposure. They also said that
handling returned items could become
more complex and time-consuming if
images are received from multiple
sources, and the amount of manual
sorting could outweigh the advantages

of new technology. Another concern
raised by the commenters was that
option two could increase the use of
notices in lieu of returns, placing the
burden on the depositary bank in
providing the depositor with the
information on the return item when a
charge-back occurs without the physical
check. The commenters also raised
other matters that would need to be
addressed under option two, such as (1)
Whether the presenting bank that
receives a notice but holds the physical
check has the option to send either the
notice or the check to the depositary
bank and (2) whether the physical check
must be made available to the
depositary bank or its customer on
request.

Other Comments on Options.

Seventeen commenters opposed both
options. Most of these commenters
stated that the proposals would make
the return process more complicated,
particularly in connection with
reconcilement, without a
comprehensive all-electronic approach.
They stated that the Board should
address other issues related to electronic
returns before adopting either option.
One commenter favored either option,
stating that either would accomplish the
goal of reconciling Regulation CC with
the U.C.C. as to when a check is
available for return.

Most of the commenters suggested
additions or enhancements to the two
options proposed by the Board:

Variation by Agreement.

Nine commenters stated that the
Board should permit clearing house
rules to vary Regulation CC in same way
as they vary the U.C.C. The commenters
stated that this would avoid the need to
change Regulation CC to accommodate
innovations and would put private-
sector banks on a more equal footing
with non-banks and Federal Reserve
Banks.

The Federal Reserve Bank of Atlanta
(FRB Atlanta) believed that the concern
as to whether § 229.37 of Regulation CC
limits the ability of an agreement to
bind remote parties is ameliorated by at
least two factors: (1) FRB Atlanta stated
that the only remote party right under
Regulation CC is the right to receive a
notice of return, which can be met by an
image of sufficient quality to permit the
depositary bank to identify its customer;
other remote party rights arise under the
U.C.C. and can be addressed in the
context of agreements under the U.C.C.;
and (2) At least one court decision € held

6Graubert v. Bank Leumi, 399 N.E. 2d 930 (Ct.
App. N.Y. 1979).

that the depositary bank, as the
collection agent for its customer, can
enter into agreements on behalf of the
customer without prior consent as long
as agreement is reasonable. FRB Atlanta
stated that accepting an image return
(with the paper check to follow) seems
to be reasonable. FRB Atlanta suggested,
as an alternative to the proposed
options, that the Board revise the
Commentary to §229.37 to provide that
depositary bank may agree with paying
or returning banks to accept images or
other notices of dishonored checks as
notices in lieu of return and that those
banks may be responsible under other
applicable law to parties interested in
the check for any losses caused by the
handling of check returns under such
agreements (except to the extent
addressed in effective agreements with
those other parties).

U.C.C. Availability Requirement.

Three commenters stated that the
proposal’s reference to U.C.C. 4-301 is
not sufficient because it is not clear
what types of check programs are
encompassed by the U.C.C.’s Official
Comment to 4-301 regarding
“availability” of checks for return. The
commenters suggested that the
Regulation CC Commentary should
specifically permit notice in lieu of
return when a check is difficult to
retrieve from a filing system or from
storage pursuant to a truncation, image
or other check electronification
program, provided the receiving bank
has agreed to accept notices in lieu of
return in such circumstances.

Two commenters raised other
guestions concerning what sorts of
truncation arrangements are
contemplated by U.C.C. 4-301(a). These
comments reflected the uncertainty as to
whether it matters which bank in the
collection or return chain is the
truncating bank in determining if a
check is unavailable for return under
the U.C.C.

Three commenters suggested that the
Board allow a bank to provide a notice-
in-lieu at will, rather than only when
the original check is unavailable for
return. These commenters noted that
such returns may not be permissible
under the U.C.C., but they anticipated
that the U.C.C. or its state variations
may become less restrictive in the future
as technology changes.

Address Legal Status of Images.

Five commenters requested that the
Board address the legal status of images
to provide comfort that an image or
electronic notice legally replaces the
original check. Some of these
commenters suggested that the
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Commentary should explicitly state that
images are acceptable in the U.S. check
collection and return system to bolster
banks’ ability to convince customers to
accept images in lieu of the original
check.

Establish Standards.

Fifteen commenters asked the Board
to establish standards for an electronic
return system. The commenters
expressed a need for standards in areas
such as image quality, standardized
return reason codes, data
communication, procedures to verify
system integrity and compatibility, and
indorsements. Some of these
commenters stated that the Board
should set time limits for the returning
bank to provide the depositary bank
with the paper check and procedures for
request and retrieval. One commenter
stated that the Board should provide for
migration to more image-friendly check
stock. Another commenter stated that a
new regulatory infrastructure is
necessary to address detailed issues,
even more specifically than the Board’s
same-day settlement provisions in
Regulation CC.

Address Return Deadlines.

Seven commenters stated that the
Board should clarify how an electronic
return system would affect return
deadlines. For example, one commenter
suggested that the Board should clarify
when the return clock starts if checks
are presented electronically and the
physical item is necessary to create a
return. Other commenters suggested that
the Board amend Regulation CC to
provide that, if a bank sends image
returns under a truncation arrangement
where the check was presented
electronically, it would not be required
to meet the U.C.C. return deadline. The
commenters stated that this rule would
nurture the development of electronic
check presentment and would enable
the paying bank to examine the physical
check and create an image return
without violating the U.C.C. midnight
deadline.

Representment.

Eleven commenters stated that the
Board should address how a depositary
bank could represent a check that had
been returned electronically. They said
that representment of checks returned
electronically would pose technical and
operational challenges, including the
form of the represented check and what
would replace the indorsement audit
trail. One commenter suggested that the
Board establish redeposit rules allowing
for prompt representment of electronic

returns to protect consumers from the
potential loss from dishonored checks.

Depositary Bank Protections.

Thirteen commenters requested that
the Board take steps to protect
depositary banks under electronic
return systems. Several commenters
suggested that the depositary bank
should be able to send back an
electronic return and require return of
the physical check instead. Other
commenters suggested providing
warranty protection for the depositary
bank by requiring the bank that sends an
electronic return to indemnify a
depositary bank that charges back its
customer based on the electronic return.
One commenter also stated that the
depositary bank and its customers
should receive guarantees that the
original check will not be returned.

Allow Images Only.

Ten commenters suggested that the
Board limit electronic return to images
only. One of these commenters stated
that the regulation should reflect a
preference in favor of check imaging
rather than the transmission of a
detailed accounting of the check.
Another commenter stated that the
regulation should discourage the
proliferation of written notices, which
are often incomplete and expose the
depositary bank to undue risk.

Address Coordination Issues.

Two commenters suggested that the
Board should address various issues
related to the interaction of an
electronic return system with other
electronic payment initiatives. One
commenter asked for clarification as to
how a paying bank could return an
image if it is receiving check
presentment electronically. This
commenter also asked how a depositary
bank could create ACH returned-check
entries (RCKs) without the physical
checks. Another commenter suggested
that the Board should provide a
statement authorizing use of a notice in
lieu of return when the check has been
processed electronically and returned to
its owner at the point of sale. The
commenter stated that this would
encourage increased experimentation
with electronic check truncation at the
point of sale.

Comprehensive Approach.

Seven commenters believed that the
Board should take the lead in working
with the industry on a comprehensive
approach to structuring an all-electronic
return process. One commenter stated
that electronic returns need to be part of
a new regulatory approach for overall

check electronification. Another
commenter stated that the Board should
express its willingness to consider and
act on appropriate regulatory changes
on an ongoing basis during the
transition to electronics in check
processing. Another commenter
suggested that the Board fund a
nationwide education and marketing
campaign to ensure consumer and
corporate acceptance of images in lieu
of checks. Finally, one commenter
stated that the current return rules hold
the check system hostage to the needs
of a few payees, and the Board should
endorse the notice-in-lieu process more
enthusiastically rather than merely
condoning it.

Implementation Date.

Seven commenters made statements
regarding the implementation date of
any rule change. Most of these
commenters favored implementation as
quickly as possible, but one commenter
asked for at least one year lead time to
allow for updating of internal systems.

Amendments to §8229.36 and 229.37.

Seven commenters explicitly
supported the proposed amendments to
§§229.36 and 229.37 regarding
electronic presentment agreements. One
commenter suggested that the restriction
on the expansion of check return
deadlines should be retained explicitly.

Board staff invited all of the public
commenters to participate in a meeting
on July 26 to discuss issues related to
the proposed amendments. Twenty-
eight commenters attended the meeting.

Discussion

As indicated in the comment
summary, overall, most commenters
were open to the idea of an electronic
return system but were very concerned
about the effects of such a system on
depositary banks and their customers.
Many commenters were reluctant to
support regulatory changes without
knowing the details of how an
electronic return system would work
and how they and their customers
would be protected. This concern
prompted many commenters to suggest
that the Board, in cooperation with
banks, establish more detailed rules and
standards that would govern such a
system. The Board continues to believe
that practices and standards would be
developed most efficiently through
commercial practice and market
experimentation rather than by
regulation. The Board believes that its
appropriate role is to facilitate
experimentation by determining
whether its rules create barriers to
experimentation and if so, whether
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those rules can be changed without
creating undue adverse affects.

As noted above, under Regulation CC,
the inability to bind remote parties to an
interbank agreement could lead to
liability on the part of banks for relying
on electronic returns. Some participants
in the July 26 meeting reiterated that it
is this potential liability they would like
to avoid. ECCHO and various others
suggested in their comment letters that
the Board adopt option two but permit
an electronic return only if the
depositary bank agrees to accept it.
ECCHO restated its proposal at the July
26 meeting, laying out a 3-part plan for
revising option two: (1) All of the banks
involved, including the depositary bank,
would have to agree to participate in
any electronic check return program, (2)
a notice in lieu of return, whether
specifically permitted under Regulation
CC or permitted as part of an interbank
agreement on electronic check returns,
would satisfy the requirements of
Regulation CC to the same extent as the
return of the original paper check for all
bank and non-bank parties to the check,
and (3) banks that are parties to an
electronic return agreement may be
liable under other law to non-bank
parties unless that liability is covered by
other agreements.

Most of the discussion at the July 26
meeting focused on the cut-off of rights
under ECCHO'’s point (2), which would
shield participating banks against
claims by remote parties under
Regulation CC but would not operate as
a shield against claims under other law.
(Presumably, ECCHO and others would
rely on their ability to bind remote
parties by clearinghouse rules under the
U.C.C. to address these potential
claims.) The Board’s proposed option
two would have cut off Regulation CC
rights, but those rights would have been
cut off for both banks and non-banks.
The ECCHO proposal would allow
banks to opt out of the electronic return
arrangement but would not allow their
customers or other parties to the check
to do so. Supporters of the ECCHO
proposal reasoned that this distinction
was justified because depositary banks
would have to make operational
changes to be able to accept electronic
returns, but depositors and others
would not necessarily need to make
such changes.

Meeting participants were unable to
quantify the risk presented by the
possibility that non-assenting parties
may assert Regulation CC rights if an
electronic return program caused them
to incur losses. In general, participants
agreed that, because banks can generally
obtain assent from their customers
through deposit agreements, the most

serious risks would be from potential
claims by remote third parties, such as
non-depositor payees, unless those
rights are cut off. ECCHO and some of
the bank representatives stated that the
uncertainty as to the size of this risk was
preventing banks from investing in pilot
electronic return programs. Without
quantifying this risk, some banks stated
that they are unable to judge whether
the benefits of an electronic return
system outweigh the risks, although
some bank representatives said that they
had not made a focused attempt to
determine the magnitude of the risk. At
the close of the meeting representatives
from ECCHO and certain banks stated
that they would take a closer look at the
risks of claims from non-assenting
parties under Regulation CC to
determine whether those risks are
actually outweighed by the perceived
benefits to banks of electronic returns.

In a subsequent letter to the Board,
ECCHO reiterated its support for a
Regulation CC amendment that would
incorporate its proposal as outlined at
the meeting.” In its letter, ECCHO
argued that its proposal would result in
increased efficiency in the check return
system that would benefit banks as well
as depositors in terms of protection
against check fraud. ECCHO believes
that customer service incentives will
lead banks to make the original paper
checks available to customers within a
reasonable window of time and that
banks that are not comfortable with the
arrangement can opt out.

ECCHO'’s proposal would eliminate
the risks of potential Regulation CC
claims against banks that participate in
electronic check return systems. The
risk would, in effect, be shifted from
depositary banks to their customers and
remote third parties. Those who favor
this proposal have not demonstrated the
magnitude of this risk. They state that
the risk is significant enough to prevent
banks from experimenting with
electronic returns. On the other hand,
they state that shifting the risk to non-
bank parties is justified by the
efficiencies and cost-savings that an
electronic return system would bring.
The Board’s proposed option 2 would
also, in effect, shift this risk to non-bank
parties to the check, as well as to
depositary banks. The Board believes
that the risk of Regulation CC claims by
remote third parties is quite low and
finds it difficult to justify shifting that
risk to the remote third parties to benefit

7The Board received five other follow-up letters
from organizations that attended the July 26
meeting. The letters supported the ECCHO proposal
in general, but some stated that the Board should
seek additional comment before adopting the
ECCHO proposal.

banks that have agreed among
themselves to return checks
electronically. The barrier that the
current regulation presents to electronic
check return does not appear to be
significant enough to warrant shifting
risks to non-assenting parties. Further,
the commenters indicated that proposed
option one would not be useful in many
situations where checks are not returned
back through the forward collection
chain.

Instead, the Board has taken a
different approach, similar to that
suggested by FRB Atlanta. The Board
has revised the Commentary to § 229.37
to clarify that depositary banks may
agree with paying or returning banks to
accept images or other notices in lieu of
returned checks even when the checks
are available for return under Regulation
CC. Except to the extent that other
parties interested in the checks assent to
or are bound by the banks’ agreements,
banks entering into such agreements
may be liable under Regulation CC or
other applicable law to other interested
parties for any losses caused by the
handling of returned checks under such
agreements. This revision leaves the
rights of depositary banks, depositors,
and remote parties intact under both
Regulation CC and the U.C.C., avoiding
the potential consumer issues of the
proposed options and the ECCHO
proposal.

Given the Board’s action, the final
analysis of any electronic return system
will be driven by a cost decision on the
part of the banks involved. If the cost
savings of an electronic return system
will be as great as some check system
participants expect, then the risk of
Regulation CC claims by non-assenting
remote third parties may be outweighed
by those savings and could be absorbed
by participating banks. The Board notes
that banks have taken on these risks in
other contexts. For example, the banks
that are participating in the Federal
Reserve electronic return pilot in
Montana have agreed to assume the risk
of claims by non-assenting parties.8

The Board believes that the best long-
term solution to this particular
electronic return issue, as well as other

8In other electronic payment experimental
programs, banks have been willing to assume risks
that appear to be more significant than the risk
presented in this instance. For example, under
recently adopted National Automated Clearing
House Association rules that allow check payees to
collect the funds from the checks through the
automated clearing house (ACH) under certain
circumstances, the bank that originates the ACH
transaction warrants that all signatures on the check
are genuine and that the underlying paper check
will not be presented, even though the bank itself
may not have possession of or control over the
check.
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issues related to the electronic
collection and return of checks, would
best be addressed in a coordinated effort
to bring subpart C of Regulation CC and
the U.C.C. into conformance. The Board
is pursuing this solution with the
National Conference of Commissioners
on Uniform State Laws.

In addition, as proposed, the Board
has removed the electronic presentment
agreement provisions from § 229.36(c)
and its related Commentary and added
a corresponding example to the
Commentary to §229.37. These
amendments will not have any
substantive effect.

Regulatory Flexibility Act Certification

In accordance with section 605 of the
Regulatory Flexibility Act, (12 U.S.C.
605), the Board certifies that the
amendments to Regulation CC and its
Commentary will not have a significant
economic impact on a substantial
number of small entities. The
amendments will clarify the extent to
which banks may agree to vary the
terms of Regulation CC by agreement to
experiment with electronic return
systems, but will not affect any entities
who have not agreed.

List of Subjects in 12 CFR Part 229

Banks, banking, Federal Reserve
System, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 12 CFR Part 229 is amended
as set forth below:

PART 229—AVAILABILITY OF FUNDS
AND COLLECTION OF CHECKS
(REGULATION CC)

1. The authority citation for part 229
continues to read as follows:

Authority: 12 U.S.C. 4001 et seq.

§229.36 [Amended]

2. In §229.36, paragraph (c) is
removed and reserved.

3. In Appendix E, under section XXIlI,
paragraph C. is removed and reserved.

4. In Appendix E, under section XXIII,
new paragraphs C.9. and C.10. are
added to read as follows:

Appendix E to Part 229—Commentary

* * * * *

XXIIl. Section 229.37 Variations by
Agreement
* * * * *

C***

9. A presenting bank and a paying bank
may agree that presentment takes place when
the paying bank receives an electronic
transmission of information describing the
check rather than upon delivery of the
physical check. (See §229.36(b).)

10. A depositary bank may agree with a
paying or returning bank to accept an image

or other notice in lieu of a returned check
even when the check is available for return
under this part. Except to the extent that
other parties interested in the check assent to
or are bound by the variation of the notice-
in-lieu provisions of this part, banks entering
into such an agreement may be responsible
under this part or other applicable law to
other interested parties for any losses caused
by the handling of a returned check under
the agreement. (See 8§ 229.30(f), 229.31(f),
229.38(a).)

* * * * *

By order of the Board of Governors of the
Federal Reserve System, October 27, 1999.

Robert deV. Frierson,

Associate Secretary of the Board.

[FR Doc. 99-28580 Filed 11-2—-99; 8:15 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-SW-12-AD; Amendment
39-11397; AD 99-23-01]

RIN 2120-AA64

Airworthiness Directives; Robinson
Helicopter Company (Robinson) Model
R44 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Robinson Model R44
helicopters, that currently requires
removing and replacing the pilot’s
cyclic control grip assembly (grip
assembly) with an airworthy grip
assembly. This amendment requires the
same actions as the current AD but
would change a part number (P/N)
referenced in the current AD. This
amendment is prompted by the
discovery of an error in the P/N of the
current AD. The actions specified by
this AD are intended to prevent use of

a grip assembly that may crack,
resulting in failure of the grip assembly
and subsequent loss of control of the
helicopter.

EFFECTIVE DATE: December 8, 1999.

FOR FURTHER INFORMATION CONTACT: Fred
Guerin, Aerospace Engineer, FAA, Los
Angeles Aircraft Certification Office,
Airframe Branch, 3960 Paramount
Boulevard, Lakewood, California 90712,
telephone (562) 627-5232, fax (562)
627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 98-21-36,
Amendment 39-10845, Docket No. 97—

SW-01-AD, (63 FR 55783, October 19,
1998), which is applicable to Robinson
Model R44 helicopters, was published
in the Federal Register on August 4,
1999 (64 FR 42296). That action
proposed to require removing the grip
assembly, P/N A756—6, Revision N or
prior revision, and replacing it with an
airworthy grip assembly other than P/N
A765-6, Revision A through N.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that 5 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately 4
work hours per helicopter to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$576 per helicopter. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$4,080.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the FAA,
Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
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Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-10845 (63 FR
55783), and by adding a new
airworthiness directive (AD),
Amendment 39-11397, to read as
follows:

AD 99-23-01 Robinson Helicopter
Company: Amendment 39-11397.
Docket No. 99-SW-12—-AD. Supersedes
AD 98-21-36, Amendment 39-10845,
Docket No. 97-SW-01-AD.

Applicability: Model R44 helicopters,
serial numbers (S/N) 0001 through 0159,
except S/N’s 0143, 0150, and 0156, with
pilot’s cyclic control grip assembly (grip
assembly), part number (P/N) A756-6,
Revision N or prior revision, installed,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Within 25 hours time-in-
service or 30 calendar days, whichever
occurs first, unless accomplished previously.

To prevent use of a grip assembly that may
crack, resulting in failure of the grip
assembly and subsequent loss of control of
the helicopter, accomplish the following:

(a) Remove the grip assembly, P/N A756—
6, Revision A through N, and replace it with
an airworthy grip assembly other than P/N
A756-6, Revision A through N.

Note 2: Robinson KI-112 R44 Pilot’s Grip
Assembly Upgrade Kit instructions, dated
December 20, 1996, pertain to the subject of
this AD.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Los Angeles Aircraft
Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(d) This amendment becomes effective on
December 8, 1999.

Issued in Fort Worth, Texas, on October 26,

1999.
Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 99-28655 Filed 11-2-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—SW-60-AD; Amendment
39-11398; AD 99-23-02]

RIN 2120-AA64
Airworthiness Directives; Eurocopter

France Model SA-365N, SA-365N1,
and AS—365N2 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Eurocopter France Model
SA-365N, SA-365N1, and AS—-365N2
helicopters, that requires replacing
certain defective electrical modules
with airworthy electrical modules. This
amendment is prompted by the
discovery of several defective electrical
modules. The actions specified by this
AD are intended to prevent loss of
electrical continuity, which could cause
loss of critical rotorcraft electrical
systems and subsequent loss of control
of the helicopter.

EFFECTIVE DATE: December 8, 1999.

FOR FURTHER INFORMATION CONTACT:
Robert McCallister, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, Fort Worth, Texas
76193-0110, telephone (817) 222-5121,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that is applicable to
Eurocopter France Model SA-365N,
SA-365N1, and AS—-365N2 helicopters
was published in the Federal Register
on August 4, 1999 (64 FR 42295). That

action proposed to require replacing
certain defective electrical modules
with airworthy electrical modules.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for two
nonsubstantive changes that have been
made to paragraph (b) and Note 3 of the
AD. In paragraph (b), the NPRM
incorrectly states that alternative
methods of compliance (AMOC) or
adjustments of the compliance time may
be approved by the ‘““Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate.”
This is incorrect and has been changed
to state that the Manager, Regulations
Group, Rotorcraft Directorate, is
responsible for approving any AMOC or
adjustment of the compliance time. Note
3 of the NPRM states that information
concerning the existence of approved
AMOC may be obtained from the
“Rotorcraft Standards Staff’’; this is also
incorrect and has been changed to state
that information may be obtained from
the ““Regulations Group.” The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

The FAA estimates that 41 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately 300
work hours per helicopter to replace all
affected modules, and that the average
labor rate is $60 per work hour.
Required parts would cost
approximately $29,520, but the
helicopter manufacturer has stated that
the parts will be provided at no cost.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $738,000 to replace all
affected modules.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
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will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 99-23-02 Eurocopter France:
Amendment 39-11398. Docket No. 98—
SW-60-AD.

Applicability: Model SA-365N, SA-365N1,
and AS-365N2 helicopters, certificated in
any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within 200 hours
time-in-service (TIS) or within the next 3
calendar months, whichever occurs first,
unless accomplished previously.

To prevent loss of electrical continuity,
which could cause loss of critical rotorcraft
electrical systems and subsequent loss of
control of the helicopter, accomplish the
following:

(a) Remove and replace each
“CONNECTRAL” green electrical module
that does not have a white dot on the face

and that has a manufacturing code of 95/16
through 96/21 with an airworthy electrical
module.

Note 2: Eurocopter France Service Bulletin
No. 01.00.47R1, dated December 18, 1998,
pertains to the subject of this AD.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(d) This amendment becomes effective on
December 8, 1999.

Note 4: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD No. 1998-253-044(A)R1, dated
February 10, 1999.

Issued in Fort Worth, Texas, on October 26,
1999.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 99-28654 Filed 11-2-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ACE-46]

Amendment to Class E Airspace;
Mountain View, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Class E
airspace area at Mountain View Airport,
Mountain View, MO. A review of the
Class E airspace area for Mountain View
Airport indicates it does not comply
with the criteria for 700 feet Above
Ground Level (AGL) airspace required
for diverse departures as specified in
FAA Order 7400.2D. The Class E
airspace has been enlarged to conform
to the criteria of FAA Order 7400.2D.

In addition, a minor revision to the
Airport Reference Point (ARP) is
included in this document.

The intended effect of this rule is to
provide additional controlled Class E

airspace for aircraft operating under
Instrument Flight Rules (IFR), revise the
ARP, and comply with the criteria of
FAA Order 7400.2D.

DATES: Effective date: 0901 UTC,
February 24, 2000.

Comments for inclusion in the Rules
Docket must be received on or before
December 5, 1999.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, DOT Regional Headquarters
Building, Federal Aviation
Administration, Docket Number 99—
ACE-46, 901 Locust, Kansas City, MO
64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:

Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2525.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 revises the
Class E airspace at Mountain View, MO.
A review of the Class E airspace for
Mountain View Airport, MO, indicates
it does not meet the criteria for 700 feet
AGL airspace required for diverse
departures as specified in FAA Order
7400.2D. The criteria in FAA Order
7400.2D for an aircraft to reach 1200 feet
AGL is based on a standard climb
gradient of 200 feet per mile plus the
distance from the ARP to the end of the
outermost runway. Any fractional part
of a mile is converted to the next higher
tenth of a mile. The amendment at
Mountain View Airport, MO, will
provide additional controlled airspace
for aircraft operating under IFR, revise
the ARP, and comply with the criteria
of FAA Order 7400.2D. The area will be
depicted on appropriate aeronautical
charts. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9G,
dated September 10, 1999, and effective
September 16, 1999, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.
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The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
with the comment period, the regulation
will become effective on the date
specified above. After the close of the
comment period, the FAA will publish
a document in the Federal Register
indicating that no adverse or negative
comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by

interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 99—ACE-46."" The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, | certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule”” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9G, Airspace

Designations and Reporting Points,
dated September 10, 1999, and effective
September 16, 1999, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE MO E5 Mountain View, MO [Revised]

Mountain View Airport, MO

(Lat 36°59'34" N., long. 91°42'52" W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Mountain View Airport and within
2.6 miles each side of the 108° bearing from
the Mountain View Airport, extending from
the 6.5-mile radius to 7 miles east of the
airport.

Issued in Kansas City, MO, on October 13,
1999.
Herman J. Lyons, Jr.,
Manager, Air Traffic Division, Central Region.
[FR Doc. 99-27927 Filed 11-2-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

15 CFR Part 285
[Docket No. 990927264.9264.01]

National Voluntary Laboratory
Accreditation Program; Amendment of
Regulations

AGENCY: National Institute of Standards
and Technology (NIST), Commerce.

ACTION: Final rule.

SUMMARY: On February 20, 1996, the
Director of NIST delegated certain
designated authorities under the
National Voluntary Laboratory
Accreditation Program (NVLAP)
regulations to the Chief of the
Laboratory Accreditation Program at
NIST. This document amends the
NVLAP regulations to reflect the
delegation of authority. The
amendments will only affect Agency
organization, procedure and practice.
EFFECTIVE DATE: November 3, 1999.

FOR FURTHER INFORMATION CONTACT:
Chief, Laboratory Accreditation
Program, National Institute of Standards
and Technology, 100 Bureau Drive, Stop
2140, Gaithersburg, MD, 20899-2140;
or, by e-mail at nvlap@nist.gov.
SUPPLEMENTARY INFORMATION:

Background

Title 15 Part 285 of the Code of
Federal Regulations sets out procedures
and general requirements under which
the National Voluntary Laboratory
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Accreditation Program (NVLAP)
operates as an unbiased third party to
accredit both calibration laboratories
and testing laboratories. NVLAP
accredits laboratories in response to (a)
mandates by the Federal Government;
(b) requests from a government agency;
and (c) requests from a private sector
organization.

The NVLAP procedures were first
published in the Federal Register on
February 25, 1976, and have been
revised several times since then. Certain
authorities under the NVLAP
regulations were given to the Director of
NIST. In accordance with 15 CFR
subpart A, section 285.5, the Director of
NIST delegated these authorities to the
Chief of the National Voluntary
Laboratory Accreditation Program on
February 20, 1996, in a memorandum to
the Director of the Office of Standards
Services. The delegation of authority
was not extended to the conclusion of
any agreements with the governments of
other countries referenced in Section
285.11(f) of Title 15 of the Code of
Federal Regulations.

Purpose

The purpose of this rule is to amend
Part 285 of Title 15 of the CFR so that
it conforms to the current delegation of
authority.

Rulemaking Requirements

Under Title 5 United States Code
Section 553, this rule is not subject to
the notice and comment requirements of
the Administrative Procedure Act. This
rule only relates to Agency organization,
management or personnel (5 USC 553
(@)(2)). _

PRA Clearance. This rule does not
contain a collection of information for
purposes of the Paperwork Reduction
Act.

Executive Order 12866: This rule is
exempt under Section 3(d)(3) of E.O.
12866.

Regulatory Flexibility Act. This action
is exempt from the analytical
requirements of the Regulatory
Flexibility Act because notice and
comment are not required for this action
by Section 553 of the Administrative
Procedure Act or any other law.

List of Subjects in 15 CFR Part 285

Business and industry, Commerce,
Laboratories, Measurement standards.

Dated: October 26, 1999.

Karen H. Brown,
Deputy Director.

For the reasons set forth in the
preamble, Title 15 of the Code of
Federal Regulations (CFR), part 285 is
amended as follows:

PART 285—NATIONAL VOLUNTARY
LABORATORY ACCREDITATION
PROGRAM

1. The authority citation for 15 CFR
part 285 continues to read as follows:

Authority: 15 U.S.C. 272 et seq.

§285.3 [Amended]

2. In §285.3(c) remove the phrase,
“Director of the National Institute of
Standards and Technology (NIST)”” and
add, in its place, the phrase ““Chief of
NVLAP.”

§285.11 [Amended]

3.1n §285.11 (a) and (d) introductory
text, remove the phrase, “Director of
NIST” and add, in its place, the phrase
“Chief of NVLAP.”

4.1n 8285.11(e) introductory text,
remove the phrase, “Director’” and add,
in its place, the phrase *““Chief of
NVLAP.”

§285.12 [Amended]

5. In §285.12(a) introductory text, (b)
introductory text (twice), (c), (d), and
(e), remove the phrase, “Director of
NIST” and add, in its place, the phrase
“Chief of NVLAP.”

§285.13 [Amended]

6. In 285.13 (a) and (d), remove the
phrase, “Director of NIST” and add, in
its place, the phrase “Chief of NVLAP.”

§285.14 [Amended]

7. In §285.14(a) introductory text and
(d), remove the phrase, “Director of
NIST” and add, in its place, the phrase
“Chief of NVLAP.”

§285.19 [Amended]

8. In §285.19(a) (twice) and (c)
(twice), remove the phrase, “‘Director of
NIST” and add, in its place, the phrase
“Chief of NLAP.”

[FR Doc. 99-28665 Filed 11-2-99; 8:45 am]
BILLING CODE 3510-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 5

Delegations of Authority and
Organization; Office of the
Commissioner and the Center for Drug
Evaluation and Research

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the

delegations of authority statement that
covers general redelegations of authority
from the Commissioner of Food and
Drugs to other officers of FDA. The
amendment delegates authority to
perform all functions relating to waivers
or reductions of prescription drug user
fees under the Prescription Drug User
Fee Act of 1992 (PDUFA), as originally
enacted and as reauthorized by the FDA
Modernization Act of 1997 (the
Modernization Act), to the Director,
Center for Drug Evaluation and Research
(CDER) and to the Associate Director for
Policy, CDER, except for the functions
that pertain to situations where “‘the
fees will exceed the anticipated present
and future costs.” The authority to
waive or reduce user fees, previously
redelegated to the Chief Mediator and
Ombudsman/User Fee Waiver Officer,
the Deputy Chief Mediator and
Ombudsman, and the Deputy User Fee
Waiver Officer is hereby revoked, except
the authority to act upon requests for
reconsideration of any user fee decision
made by such officers prior to July 1,
1999. Also, as a result of the June 20,
1999, FDA reorganization, the Office of
Operations component and the Deputy
Commissioner for Operations position
were abolished; therefore, the Deputy
Commissioner will assume the role of
the User Fee Appeals Officer and
perform the associated functions.

EFFECTIVE DATE: July 1, 1999.
ADDRESSES: As of July 1, 1999, submit
all requests for waivers, refunds, and
reductions in user fees under PDUFA,
originally enacted and reauthorized by
the Modernization Act, to the Associate
Director for Policy, Center for Drug
Evaluation and Research (HFD-5), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, Attn: User
Fee Waiver Office. Submit requests sent
via a courier that requires a street
address to the Associate Director for
Policy, Center for Drug Evaluation and
Research (HFD-5), Food and Drug
Administration, 1451 Rockville Pike,
Rockville, MD 20852, Attn: User Fee
Waiver Office. Submit requests for
reconsideration of user fee waiver
determinations made prior to the
effective date of this document to the
Office of the Chief Mediator and
Ombudsman, (HF-7), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:
Beverly J. Friedman, User Fee Staff
(HFD-5), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-594—
2041, or
Donna G. Page, Division of
Management Programs (HFA-340),



59618  Federal Register/Vol. 64,

No. 212/Wednesday, November 3, 1999/Rules and Regulations

Food and Drug Administration,
5600 Fishers Lane, Rockville, MD
20857, 301-827-4816.

SUPPLEMENTARY INFORMATION: FDA is
amending the delegations of authority
under §5.20 General redelegations of
authority from the Commissioner to
other officers of the Food and Drug
Administration (21 CFR 5.20) by
revising §5.20(h) to revoke the authority
of the Chief Mediator and Ombudsman/
User Fee Waiver Officer, the Deputy
Chief Mediator and Ombudsman, and
the Deputy User Fee Waiver Officer to
waive or reduce user fees under the
waiver provisions of PDUFA as
originally enacted and as amended by
the Modernization Act (section 736(d)
and (a)(1)(G) of the Food, Drug, and
Cosmetic Act (the act) (21 U.S.C.
379h(d) and (a)(1)(G)), except the
authority to act upon requests for
reconsideration of any user fee decision
made by such officers prior to July 1,
1999. FDA is also revising the section to
reflect that the Deputy Commissioner is
designated as the User Fee Appeals
Officer and in the case of a vacancy in
the position, to reflect the designation of
the Senior Associate Commissioner,
Office of the Commissioner as the User
Fee Appeals Officer.

FDA is adding §5.101 Authority
relating to waivers or reductions of
prescription drug user fees to reflect
redelegation of certain user fee-related
authorities under section 736(d) and
(2)(1)(G) of the act, as amended, to the
Director, CDER and to the Associate
Director for Policy, CDER. CDER wiill
exercise the authority now being
delegated to resolve requests for
waivers, reductions, or refunds of
assessable fees relating to human drug
products reviewed and regulated by
CDER, the Center for Biologics
Evaluation and Research, and any other
FDA center.

Authority delegated to a position by
title may be exercised by a person
officially designated to serve in such a
position in an acting capacity or on a
temporary basis, unless prohibited by a
restriction in the document designating
him/her as “‘acting” or unless not legally
permissible. These authorities may not
be further redelegated.

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies), Imports, Organization and
functions (Government agencies).

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 5 is
amended as follows:

PART 5—DELEGATIONS OF
AUTHORITY AND ORGANIZATION

1. The authority citation for 21 CFR
part 5 continues to read as follows:

Authority: 5 U.S.C. 504, 552, App. 2; 7
U.S.C. 13843, 2271; 15 U.S.C. 638, 1261-1282,
3701-3711a; 15 U.S.C. 1451-1461; 21 U.S.C.
41-50, 61-63, 141-149, 321-394, 467f,
679(b), 801-886, 1031-1309; 35 U.S.C. 156;
42 U.S.C. 241, 242, 2424, 2421, 242n, 243,
262, 263, 264, 265, 300u—-300u-5, 300aa—1;
1395y, 3246b, 4332, 4831(a), 10007—-10008;
E.O. 11921, 41 FR 24294, 3 CFR, 1977 Comp.,
p. 124-131; E.O. 12591, 52 FR 13414, 3 CFR,
1988 Comp., p. 220-223.

2. Section 5.20 is amended by revising
paragraph (h) to read as follows:

8§5.20 General redelegations of authority
from the Commissioner to other officers of
the Food and Drug Administration.

* * * * *

(h)(1) The Chief Mediator and
Ombudsman and the Deputy Chief
Mediator and Ombudsman are
authorized to act upon requests for
reconsideration of any user fee
decisions (under 21 U.S.C. 379h(d))
made by such officers and the former
Deputy User Fee Waiver Officer prior to
July 1, 1999. This authority may not be
further redelegated. (See §5.101 for the
user fee-related redelegation to officials
within the Center for Drug Evaluation

and Research.)
(2) The Deputy Commissioner for

Management and Systems and the
Director, Office of Financial
Management are authorized to perform
the functions of the Commissioner
under 21 U.S.C. 379h(d)(1)(C), as
amended, to waive or reduce
prescription drug user fees in situations
where he/she finds that “the fees will
exceed the anticipated present and
future costs.” This authority may not be

further redelegated. o .
(3) The Deputy Commissioner or, in

the event of a vacancy in that position,
the Senior Associate Commissioner,
Office of the Commissioner, is
designated as the User Fee Appeals
Officer. The User Fee Appeals Officer is
authorized to hear and decide user fee
waiver appeals. The decision of the User
Fee Appeals Officer will constitute final
agency action on such matters. This
authority may not be further

redelegated.
3. Section 5.101 is added to subpart

C to read as follows:

§5.101 Authority relating to waivers or
reductions of prescription drug user fees.
The Director, Center for Drug
Evaluation and Research (CDER), and
the Associate Director for Policy, CDER,
are authorized to perform all functions
of the Commissioner of Food and Drugs
relating to waivers or reductions of
prescription drug user fees under the

Prescription Drug User Fee Act of 1992,
as originally enacted and as
reauthorized by the FDA Modernization
Act of 1997, except for the functions
under 21 U.S.C. 379h(d)(1)(C) that
pertain to situations where “‘the fees
will exceed the anticipated present and
future costs,” on behalf of CDER, the
Center for Biologics Evaluation and
Research, and any other FDA center.
This authority pertains to waivers
requested under the public health
waiver provision (21 U.S.C.
379h(d)(1)(A)); the barrier to innovation
waiver provision (21 U.S.C.
379h(d)(1)(B)); the applications
submitted under section 505(b)(1) and
(b)(2) of the Federal Food, Drug, and
Cosmetic Act waiver provision (21
U.S.C. 379h(d)(1)(D)); the small business
waiver provision (21 U.S.C.
379h(d)(1)(E)); and to requests for
refunds of fees if an application or
supplement is withdrawn after filing (21
U.S.C. 379h(a)(1)(G)); as well as waivers,
reductions, or refunds requested on any
other basis except fees exceeding the
cost. These authorities may not be
further redelegated. (See §5.20(h)(1) for
the authority to reconsider any user fee
decisions made by the Chief Mediator
and Ombudsman, the Deputy Chief
Mediator and Ombudsman, and/or the
former Deputy User Fee Waiver Officer
prior to July 1, 1999.)

*

* * * *

Dated: October 25, 1999.
Margaret M. Dotzel,
Acting Associate Commissioner for Policy.
[FR Doc. 99-28562 Filed 11-2-99; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 801
[Docket No. 99N-2550]

Medical Devices; Hearing Aids;
Technical Data Amendments

AGENCY: Food and Drug Administration,
HHS.
ACTION: Direct final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations governing hearing aid
labeling to reference the most recent
version of the consensus standard used
to determine the technical data to be
included in labeling for hearing aids.
This amendment is being made in order
that manufacturers may use state-of-the-
art methods to address technical data in
hearing aid labeling. FDA is amending
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the regulations in accordance with its
direct final rule procedures. Elsewhere
in this issue of the Federal Register,
FDA is publishing a companion
proposed rule under FDA'’s usual
procedures for notice and comment to
provide a procedural framework to
finalize the rule in the event the agency
receives a significant adverse comment
and withdraws this direct final rule.
DATES: This regulation is effective
March 17, 2000. Submit written
comments on or before January 17,
2000. If FDA receives no significant
adverse comments within the specified
comment period, the agency intends to
publish a document confirming the
effective date of the final rule in the
Federal Register within 30 days after
the comment period on this direct final
rule ends. If timely significant adverse
comments are received, the agency will
publish a document in the Federal
Register withdrawing this direct final
rule before its effective date. The
Director of the Office of the Federal
Register approves the incorporation by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51 of certain
publications in 8801.420(c)(4) (21 CFR
801.420(c)(4)), effective March 17, 2000.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
David A. Segerson, Center for Devices
and Radiological Health (HFZ-460),
Food And Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-2080.

SUPPLEMENTARY INFORMATION:

l. Background

In the Federal Register of February
15, 1977 (42 FR 9286), FDA published
final regulations establishing
requirements for professional and
patient labeling of hearing aids
(8801.420) and governing conditions for
sale of hearing aids (§ 801.421 (21 CFR
801.421)). The regulations became
effective on August 15, 1977. Section
801.421(b)(1) of the regulations provides
that, before the sale of a hearing aid to
a prospective user, a hearing aid
dispenser is to provide the prospective
user with a copy of the User
Instructional Brochure. Section
801.420(c)(4) requires that technical
data useful in selecting, fitting, and
checking the performance of a hearing
aid be provided in the brochure or in
separate labeling that accompanies the
device. The regulation further required
that the technical data values provided
in the brochure or other labeling be

determined according to the test
procedures established by the
Acoustical Society of America (ASA) in
the ““American National Standard
Specification of Hearing Aid
Characteristics,”” ANSI S3.22-1976
(ASA 70-1976), which was incorporated
by reference in the regulation.

ANSI S3.22 (ASA 70-1976)
established measurement methods and
specifications for several definitive
hearing aid characteristics, and
provided a method of ascertaining
whether a hearing aid, after being
manufactured and shipped, met the
specifications and design parameters
stated by the manufacturer for a
particular model, within the tolerance
stated by the standard.

In 1982, ASA revised the standard
(ANSI S3.22-1982) (ASA 70-1982). In a
final rule published in the Federal
Register of July 24, 1985 (50 FR 30153).
FDA incorporated the revised standard
into §801.420(c)(4). ASA revised the
standard again in 1987 (ANSI S3.22—
1987) (ASA 70-1987). In a final rule
published in the Federal Register of
December 21, 1989 (54 FR 52395), FDA
incorporated the newly revised standard
into §801.420(c)(4).

In 1996, ASA revised the standard
again (ANSI S3.22—-1996) (ASA 70—
1996). The standard describes air-
conduction hearing aid measurement
methods that are particularly suitable
for specification and tolerance purposes.
Among the test methods described are
output sound pressure level (SPL with
a 90-dB input SPL, full-on gain,
frequency response, harmonic
distortion, equivalent input noise,
current drain, induction-coil sensitivity,
and static and dynamic characteristics
of automatic gain control hearing aids.
The standard gives specific
configurations for measuring the input
SPL to a hearing aid. The standard also
describes allowable tolerances in
relation to values specified by the
manufacturer for certain parameters.
Appendices are provided to describe an
equivalent substitution method,
characteristics of battery simulators, and
additional tests to characterize the
electroacoustic performance of hearing
aids more completely.

FDA is now incorporating the 1996
standard into §801.420(c)(4). This will
allow hearing aid manufacturers to use
the up-to-date methods to determine the
technical data values for hearing aids. In
addition, FDA is removing from
§801.420(c)(4) the address for
“American National Standard Institute”
and is adding in its place the address for
“Acoustical Society of America.”

I1. Rulemaking Action

In the Federal Register of November
21,1997 (62 FR 62466), FDA described
when and how FDA will employ direct
final rulemaking. FDA believes that this
rule is appropriate for direct final
rulemaking because FDA views this rule
as a noncontroversial amendment and
anticipates no significant adverse
comments. Consistent with FDA'’s
procedures on direct final rulemaking,
FDA is publishing elsewhere in this
issue of the Federal Register a
companion proposed rule to amend part
801 (21 CFR part 801). The companion
proposed rule and the direct final rule
are substantively identical. The
companion proposed rule provides a
procedural framework within which the
rule may be finalized in the event the
direct final rule is withdrawn because of
a significant adverse comment. The
comment period for the direct final rule
runs concurrently with the companion
proposed rule. Any comments to the
companion proposed rule will be
considered as comments regarding the
direct final rule.

FDA is providing a comment period
on the direct final rule until January 17,
2000. If the agency receives a significant
adverse comment, FDA intends to
withdraw this final rule by publication
in the Federal Register within 30 days
after the comment period ends. A
significant adverse comment is defined
as a comment that explains why the rule
would be inappropriate, including
challenges to the rule’s underlying
premise or approach, or would be
ineffective or unacceptable without
change. In determining whether a
significant adverse comment is
sufficient to terminate a direct final
rulemaking, FDA will consider whether
the comment raises an issue serious
enough to warrant a substantive
response in a notice-and-comment
process. Comments that are frivolous,
insubstantial, or outside the scope of the
rule will not be considered significant
or adverse under this procedure. For
example, a comment requesting a
change in provisions of the hearing aid
rule unrelated to the subject matter
addressed in the ANSI standard will not
be considered a significant adverse
comment, because it is outside the
scope of the rule. On the other hand, a
comment recommending an additional
change to the rule may be considered a
significant adverse comment if the
comment demonstrates why the rule
would be ineffective without the
additional change. In addition, if a
significant adverse comment applies to
an amendment, paragraph, or section of
this rule and that provision can be
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severed from the remainder of the rule,
FDA may adopt as final those provisions
of the rule that are not the subject of a
significant adverse comment.

If FDA withdraws the direct final rule,
all comments received will be
considered under the proposed rule in
developing a final rule in accordance
with usual Administrative Procedure
Act notice-and-comment procedures.

If FDA receives no significant adverse
comment during the specified comment
period, FDA intends to publish a
confirmation document within 30 days
after the comment period ends
confirming the effective date.

I11. Environmental Impact

The agency has determined under 21
CFR 25.30(k) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

IV. Analysis of Impacts

FDA has examined the impact of this
direct final rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612) (as amended by
subtitle D of the Small Business
Regulatory Fairness Act of 1996 (Public
Law 104-121)), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104-4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this direct final rule is
consistent with the regulatory
philosophy and principles identified in
the Executive Order. In addition, this
direct final rule is not a significant
regulatory action as defined by the
Executive Order and so is not subject to
review under the Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. The direct final rule amends
the existing hearing aid regulation to
refer to the updated consensus standard
that is used to determine the technical
data in hearing aid labeling.
Communications from manufacturers to
FDA show that they are prepared to be
in compliance with this standard
immediately. The agency, therefore,
certifies that this final rule will not have
a significant economic impact on a

substantial number of small entities.
This direct final rule also does not
trigger the requirement for a written
statement under section 202(a) of the
Unfunded Mandates Reform Act
because it does not impose a mandate
that results in an expenditure of $100
million or more by State, local, or tribal
governments in the aggregate, or by the
private sector, in any one yeatr.

V. Paperwork Reduction Act of 1995

This direct final rule contains no
collection of information. Therefore
clearance by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995 is no required.

VI. Request for Comments

Interested persons may, on or before
January 17, 2000, submit to the Docket
Management Branch (address above)
written comments regarding this direct
final rule. The comment period runs
concurrently with the comment period
for the companion proposed rule. Two
copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the docket number
found in brackets in the heading of this
document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday. All
comments received will be considered
as comments regarding the companion
proposed rule and this direct final rule.
In the event the direct final rule is
withdrawn, all comments received
regarding the companion proposed rule
and this direct final rule will be
considered comments on the proposed
rule.

List of Subjects in 21 CFR Part 801

Hearing aids, Incorporation by
reference, Medical devices, Professional
and patient labeling.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 801 is
amended as follows:

PART 801—LABELING

1. The authority section for 21 CFR
part 801 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
360i, 360j, 371, 374.

2. Section 801.420 is amended by
revising the second and third sentences
in paragraph (c)(4) to read as follows:

§801.420 Hearing aid devices;
professional and patient labeling.
* * * * *

(4) * * * The determination of
technical data values for the hearing aid
labeling shall be conducted in
accordance with the test procedures of
the American National Standard
“Specification of Hearing Aid
Characteristics,” ANSI S3.22-1996
(ASA 70-1996) (Revision of ANSI
$3.22-1987), which is incorporated by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies are
available from the Standards Secretariat
of the Acoustical Society of America,
120 Wall St., New York, NY 10005—
3993, or are available for inspection at
the Regulations Staff, CORH (HFZ-215),
FDA, 1350 Piccard Dr., rm. 240,
Rockville, MD 20850, and at the Office
of the Federal Register, 800 North
Capitol St. NW., suite 700, Washington,
DC- * * *

* * * * *

Dated: October 19, 1999.
Margaret M. Dotzel,
Acting Associate Commissioner for Policy.
[FR Doc. 99-28209 Filed 11-2-99; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 982
[Docket No. FR-4428—-F-05]

RIN 2577-AB91

Housing Choice Voucher Program;
Amendment

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.

ACTION: Final rule.

SUMMARY: On October 21, 1999, HUD
published a final rule implementing the
statutory merger of the Section 8 tenant-
based certificate and voucher programs.
This rule makes an amendment to the
October 21, 1998 final rule concerning
the 40 percent of adjusted monthly
income initial rent burden limit. HUD is
making this change based upon its
reconsideration of the statutory
language and legislative history
regarding this requirement.

DATES: Effective Date: December 3, 1999.

FOR FURTHER INFORMATION CONTACT:
Gerald J. Benoit, Office of Public and
Indian Housing, Department of Housing
and Urban Development, Room 4210,
451 Seventh Street, SW, Washington,
DC 20410; telephone (202) 708-0477.
(This is not a toll-free number.) Hearing
or speech-impaired individuals may
access this number via TTY by calling
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the toll-free Federal Information Relay
Service at 1-800-877-8339.

SUPPLEMENTARY INFORMATION:

l. Background

On October 21, 1999 (64 FR 56894),
HUD published a final rule
implementing the statutory merger of
the Section 8 tenant-based certificate
and voucher programs. The October 21,
1999 final rule implemented section 545
of the Quality Housing and Work
Responsibility Act of 1998 (Title V of
the FY 1999 HUD Appropriations Act;
Pub. L. 105-276, approved October 21,
1998) (referred to as the ““Public
Housing Reform Act”). The new tenant-
based program (known as the Housing
Choice Voucher program) has features of
the previously authorized certificate and
voucher programs, plus new features.
Interested persons should consult the
preamble to the October 21, 1999 final
rule for additional details. This final
rule makes an amendment to new
Housing Choice Voucher Program
regulations at 24 CFR part 982.

The Public Housing Reform Act
provides that at the time a family
initially receives tenant based assistance
under the Housing Choice Voucher
Program with respect to any dwelling
unit:

[T]he total amount that a family may be
required to pay for rent may not exceed 40
percent of the monthly adjusted income of
the family. (42 U.S.C. 1437f(0)(3), as
amended by section 545 of the Public
Housing Reform Act)

This statutory provision is currently
implemented by § 982.508.

This final rule provides that the initial
rent burden restriction at § 982.508
applies only to a family who leases a
unit at a gross rent which exceeds the
applicable payment standard for the
family. This final rule provides that at
the time the Public Housing Agency
(PHA) approves a tenancy for initial
occupancy of a dwelling unit by a
family with assistance under the
voucher program, and where the gross
rent of the unit exceeds the applicable
payment standard for the family, the
family share of gross rent must not
exceed 40 percent of the family’s
monthly adjusted income. Under this
final rule, the initial rent burden
restriction will not apply to a family
that rents a unit for a gross rent (rent to
owner plus tenant-paid utilities) at or
below the payment standard for the
family.

In the Housing Choice Voucher
Program, the monthly assistance
payment for a family that rents for a
gross rent below the payment standard
for the family is the gross rent minus the

total tenant payment (TTP), as
computed by a statutory formula. The
TTP is the highest of:

1. 30 percent of monthly adjusted
income;

2. 10 percent of monthly income;

3. In ““as-paid” States (where the
welfare housing grant is adjusted in
accordance with actual housing cost),
the portion of welfare assistance
designated for housing; or

4. The PHA’s minimum rent (from $0
to $50, as determined by the PHA).

Under the last three branches of this
formula, the TTP (which is not covered
by the voucher subsidy payment) for a
family may exceed 40 percent of
adjusted monthly income. HUD
previously advised that such families
may not rent a unit for a gross rent that
exceeds the 40 percent initial rent
burden limit.

On reconsideration of the statute and
legislative history, HUD believes that
the statute is only intended to place a
restriction on the rent burden of a
family who chooses to lease a unit for
a rent that exceeds the payment
standard applicable to the family.

The exact language later enacted as
the initial rent burden restriction in the
Public Housing Reform Act originated
in the predecessor of the Public Housing
Reform Act, as reported by the Senate
Banking Committee in May, 1997 (Sen.
Report 105-21, May 23, 1997). The
Committee report specifies that the 40
percent rent burden limitation applies
“if the initial rent on a unit exceeds the
payment standard’ (Sen. Report 105-21,
page 34; see also, page 35). The
Committee report also states that ““if the
tenant wishes to lease a unit where the
initial rent on a unit exceeds the
payment standard’ tenants may pay the
difference up to 40 percent of adjusted
income (Sen. Report 105-21, page 56).
The Committee report clearly indicates
that the 40 percent rent burden
limitation is not intended to apply for
a family that rents below the payment
standard, and whose statutory total
tenant payment exceeds 40 percent of
adjusted income.

Although this final rule will not take
effect until December 3, 1999, PHAs are
advised that the amendment made by
this final rule better reflects the intent
of the Congress in enacting the “40
percent rent burden limit.” PHAs
should, therefore, immediately begin to
conform their practices and procedures
to the language of § 982.508, as
amended by this final rule. In the
meantime, pending the effective date of
this rule, HUD does not anticipate
imposing sanctions against PHAs that
rely on the course set out here as a ‘‘safe
harbor.”

11. Justification for Final Rulemaking

In general, HUD publishes a rule for
public comment before issuing a rule for
effect, in accordance with its own
regulations on rulemaking at 24 CFR
part 10. Part 10, however, does provide
for exceptions from that general rule
where HUD finds good cause to omit
advance notice and public participation.
The good cause requirement is satisfied
when the prior public procedure is
“impracticable, unnecessary, or contrary
to the public interest” (24 CFR 10.1).
HUD finds that good cause exists to
publish this rule for effect without first
soliciting public comment, in that prior
public procedure would be contrary to
the public interest. This final rule
amends the Housing Choice Voucher
Program regulations at 24 CFR part 982
to more accurately reflect the
Congressional intent regarding the 40
percent initial rent burden.” Upon
reconsideration of the relevant statutory
language and legislative history, HUD
has determined that its initial
interpretation (codified at § 982.505)
may contradict the intent of the
Congress in enacting this provision. It is
necessary for this rule not to be delayed
to solicit public comments in order to
correct any potential confusion on the
part of PHAs and assisted families
regarding the scope and applicability of
this statutory requirement. Accordingly,
HUD is publishing this rule for effect
without prior public participation.

I11. Findings and Certifications

Environmental Impact

A Finding of No Significant Impact
with respect to the environment was
made on HUD’s May 14, 1999 interim
rule implementing the statutory merger
of the tenant-based Section 8 certificate
and voucher programs, in accordance
with HUD regulations in 24 CFR part 50
that implement section 102(2)(C) of the
National Environmental Policy Act of
1969 (42 U.S.C. 4223). That Finding
remains applicable to this final rule and
is available for public inspection
between 7:30 a.m. and 5:30 p.m.
weekdays in the Office of the Rules
Docket Clerk, Office of General Counsel,
Room 10276, Department of Housing
and Urban Development, 451 Seventh
Street, SW, Washington, DC.

Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531
1538) establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. This final rule does not impose
any Federal mandates on any State,
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local, or tribal governments or the
private sector within the meaning of
Unfunded Mandates Reform Act of
1995.

Impact on Small Entities

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)) (the RFA), has reviewed and
approved this final rule and in so doing
certifies that this rule would not have a
significant economic impact on a
substantial number of small entities.
The final rule is exclusively concerned
with public housing agencies that
administer tenant-based housing
assistance under Section 8 of the United
States Housing Act of 1937. Specifically,
the final rule would establish
requirements governing tenant-based
assistance for an eligible family. The
final regulatory amendment would not
change the amount of funding available
under the Section 8 voucher program.
Accordingly, the economic impact of
this rule will not be significant, and it
will not affect a substantial number of
small entities.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes
substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments or preempt
State law within the meaning of the
Executive Order.

Catalog of Domestic Assistance
Numbers

The Catalog of Domestic Assistance
numbers for the programs affected by
this final rule are 14.855 and 14.85.

List of Subjects in 24 CFR Part 982

Grant programs—housing and
community development, Housing, Rent
subsidies.

For the reasons described in the
preamble, HUD is amending 24 CFR
part 982 as follows:

PART 982—SECTION 8 TENANT
BASED ASSISTANCE: HOUSING
CHOICE VOUCHER PROGRAM

1. The authority citation for 24 CFR
part 982 continues to read as follows:

Authority: 42 U.S.C. 1437f and 3535(d).

2. Revise §982.305(a)(5) to read as
follows:

§982.305 PHA approval of assisted
tenancy.

(a) * X *

(5) At the time a family initially
receives tenant-based assistance for
occupancy of a dwelling unit, and
where the gross rent of the unit exceeds
the applicable payment standard for the
family, the family share does not exceed
40 percent of the family’s monthly
adjusted income.

* * * * *

3. Revise §982.508 to read as follows:

§982.508 Maximum family share at initial
occupancy.

At the time the PHA approves a
tenancy for initial occupancy of a
dwelling unit by a family with tenant-
based assistance under the program, and
where the gross rent of the unit exceeds
the applicable payment standard for the
family, the family share must not exceed
40 percent of the family’s adjusted
monthly income. The determination of
adjusted monthly income must be based
on verification information received by
the PHA no earlier than 60 days before
the PHA issues a voucher to the family.

Dated: October 28, 1999.
Harold Lucas,
Assistant Secretary for Public and Indian
Housing.
[FR Doc. 99-28790 Filed 11-1-99; 8:51 am]
BILLING CODE 4210-33-U

DEPARTMENT OF JUSTICE
Parole Commission
28 CFR Part 2

Paroling, Recommitting, and
Supervising Federal Prisoners:
Rescission Guidelines

AGENCY: United States Parole
Commission, Justice.

ACTION: Interim rule; amendments.

SUMMARY: The Commission is amending
its regulation regarding sanctioning of
disciplinary infractions and new
criminal behavior by prisoners who
have applied for parole or who have
received grants of parole. The
amendment clarifies the Commission’s
longstanding policy that this regulation
applies to all misconduct committed by
a prisoner while confined, whether
before or after the sentence is imposed.
It also clarifies the applicability of the
rule to parolees when they are confined
for new crimes committed while on
parole.

DATES: Effective Date: December 3, 1999.
Comments must be received by
December 31, 1999.
ADDRESSES: Send comments to Office of
General Counsel, U.S. Parole
Commission, 5550 Friendship Blvd.,
Chevy Chase, Maryland 20815.
FOR FURTHER INFORMATION CONTACT:
Pamela A. Posch, Office of General
Counsel, U.S. Parole Commission, 5550
Friendship Blvd., Chevy Chase,
Maryland 20815, telephone (301) 492—
5959.
SUPPLEMENTARY INFORMATION: The
Commission’s regulation at 28 CFR
§2.36 provides in pertinent part that the
rescission guidelines contained therein
“shall apply to the sanctioning of
disciplinary infractions or new criminal
behavior committed by a prisoner
subsequent to the commencement of his
sentence and prior to his release on
parole.” 28 CFR 2.36(a). The
Commission’s regulation regarding
guidelines for parole decisionmaking
provides in pertinent part that ‘‘for
criminal behavior committed while in
confinement see §2.36.”” 28 CFR 2.20(i).
The Commission’s longstanding
interpretation of its rescission
guidelines is therefore that they apply to
all misconduct and new criminal
behavior committed by an offender ““in
confinement”. In order to clarify the
language of § 2.36(a), (which, standing
alone, appears to limit rescission
guidelines to conduct after a prisoner
has begun service of an imposed
sentence) the Commission is amending
§2.36(a). The amended rule will make
clear that the rescission guidelines
apply to new criminal conduct
committed by any offender who is in
confinement, whether as a pretrial
detainee, as a prisoner serving an
imposed sentence, or as a prisoner who
has been transferred to another
institution pending trial or sentencing
on another matter. The amended rule
also makes clear that the rescission
guidelines apply to disciplinary
infractions or further crimes committed
by a parolee after he has been confined
on a new criminal charge, whether
before or after the Commission revokes
his parole. This inclusive policy reflects
the Commission’s view that disciplinary
infractions are always relevant to the
parole decisionmaking process, and that
new crimes committed while in official
confinement of any type share are a
significant indicant of the offender’s
lack of suitability for parole or reparole.
The rescission guidelines therefore
apply to conduct committed while in
confinement regardless of the venue of
confinement; new criminal conduct in a
halfway house or jail, as well as in a
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prison, falls within the ambit of
§2.36(a).

Implementation

The amended rule is made effective as
an interim rule pending the public
comment process because of the public
and law enforcement interest in not
placing in doubt the many parole
decisions made in accordance with 28
CFR 2.36 and 2.20(i).

Regulatory Assessment Requirements

The U.S. Parole Commission has
determined that this amended interim
rule is not a significant rule within the
meaning of Executive Order 12866. The
amended interim rule will not have a
significant economic impact upon a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 605(b), and is
deemed by the Commission to be a rule
of agency practice that does not
“substantially affect the rights or
obligations of non-agency parties”
pursuant to Section 804(3)(C) of the
Congressional Review Act.

List of Subjects in 28 CFR Part 2

Administrative practice and
procedure, Probation and parole,
Prisoners.

The Amendments

Accordingly, the U.S. Parole
Commission is adopting the following
amendments to 28 CFR Part 2.

PART 2—[AMENDED]

1. The authority citation for 28 CFR
Part 2 continues to read as follows:

Authority: 18 U.S.C. 4203(a)(1) and
4204(a)(6).

2. Section 2.36 is amended by revising
the first sentence of paragraph (a) to
read as follows:

§2.36 Rescission guidelines.

(a) The following guidelines shall
apply to the sanctioning of disciplinary
infractions or new criminal conduct
committed by a prisoner during any
period of confinement that is credited to
his current sentence (whether before or
after sentence is imposed), but prior to
his release on parole; and by a parole
violator during any period of
confinement prior to or following the
revocation of his parole (except when
such period of confinement has resulted
from initial parole to a detainer). * * *
* * * * *

Dated: October 25, 1999.

Michael J. Gaines,

Chairman, Parole Commission.

[FR Doc. 99-28587 Filed 11-2-99; 8:45 am]
BILLING CODE 4410-31-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGD07-99-068]
RIN 211-AE46

Special Local Regulations: City of
Augusta, GA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: Temporary Special Local
Regulations are being adopted for the
Augusta Port Authority’s Head of the
South Rowing Regatta. The event will be
held from 7 a.m. to 6 p.m. Eastern
Standard Time (EST) on November 13
and 14, 1999, on the Savannah River in
Augusta, GA. These regulations are
needed to provide for the safety of life
on navigable waters during the event.
DATES: These regulations become
effective at 6:30 a.m. November 13,
1999, and terminate at 6:30 p.m. on
November 14, 1999.

FOR FURTHER INFORMATION CONTACT: Mr.
William Tole (706) 722-4114.
SUPPLEMENTARY INFORMATION:

Background and Purpose

These regulations are required to
provide for the safety of life on
navigable waters during the Head of the
South Rowing Regatta to be held in
Augusta, GA. The regulations are
intended to promote safe navigation on
the Savannah River immediately before,
during, and after the race by controlling
the traffic entering, exiting, and
travelling within the regulated area. The
anticipated number of participant and
spectator vessels poses a safety concern
which is addressed in these special
local regulations. There will be
approximately 3000 participants racing
single, double, four and eight person
rowing shells on a fixed course. The
event will take place in an area of
limited commercial traffic on the
Savannah River at Augusta GA, between
mile marker 187.5 and 203.

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking has not
been published for these regulations and
good cause exists for making them
effective in less than 30 days from the
date of publication. Information
concerning the exact date and times of
the event were only recently received by
the U.S. Coast Guard, leaving
insufficient time for a full comment
period and delayed effective date.

Regulatory Evaluation

This regulation is not a significant
regulatory action under section 3(f) of

Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(f) of that
order. The Office of Management and
Budget has excepted it from review
under that order. It is not significant
under the regulatory policies and
procedures of the Department of
Transportation (DOT 44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
regulatory evaluation under paragraph
10e of the regulated policies and
procedures of DOT is unnecessary. The
regulated area encompasses less than 3
nautical miles on the Savannah River
with little commercial usage, entry into
which is prohibited for only twelve
hours on each day of the event.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) the Coast Guard
must consider whether this rulemaking
will have a significant economic impact
on a substantial number of small
entities. Small entities include small
business, not-for-profit organizations
that are independently owned and
operated and are not dominant under
their fields, and governmental
jurisdictions with populations of less
then 50,000.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities, as the regulations will only be
in effect for two days in a limited area
of the Savannah River that is seldom
used for commerce.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this action and
has determined under Figure 2—1,
paragraph 34(h) of Commandant
Instruction M16475.1C, that this rule is
categorically excluded from further
environmental documentation.
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List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

Temporary Regulations

In consideration of the foregoing, the
Coast Guard amends part 100 of Title
33, Code of Federal Regulations as
follows:

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.49 CFR 1.46, and
33 CFR 100.35.

2. Add temporary §100.35T-07-068
to read as follows:

§100.35T-07-068 Head of the South
Rowing Regatta; Savannah River, Augusta,
GA

(a) Regulated Area: A regulated area is
established on that portion of the
Savannah River at Augusta GA, between
mile markers 187 and 200.2. The
regulated area encompasses the width of
the Savannah River between these two
points.

(b) Coast Guard Patrol Commander.
The Coast Guard Patrol Commander is
a commissioned, warrant, or petty
officer of the Coast Guard who has been
designated by Commanding Officer,
Group Charleston, SC.

(c) Special Local Regulations. Entry
into the regulated area by other than
event participants is prohibited, unless
otherwise authorized by the Patrol
Commander. After termination of the
Head of the South Rowing Regatta, all
vessels may resume normal operations.

(d) Dates: These regulations become
effective at 6:30 a.m. and terminate at
6:30 p.m. on November 13 and 14, 1999.

Dated: October 27, 1999.
G.W. Sutton,

Captain U.S.Coast Guard, Commander,
Seventh Coast Guard District Acting.

[FR Doc. 99-28748 Filed 11-2-99; 8:15 am]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD05-98-111]

RIN 2115-AE47

Drawbridge Operation Regulations;
Debbies Creek, New Jersey

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulations governing the operation
of the Monmouth County highway
bridge, at mile 0.4, across Debbies
Creek, at Manasquan, New Jersey. This
rule will continue to provide the current
opening schedule, except that from
January 1 through April 1, from 4:30
p.m. to 8 a.m., a four-hour advance
notice will be required. This change is
intended to relieve the bridge owner of
the burden of having a bridge tender
staff the bridge during periods when
there are few or no requests for
openings, while still providing for the
reasonable needs of navigation.

DATES: This final rule is effective
December 3, 1999.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05-98-111 and are available
for inspection or copying at the office of
Commander (Aowb), Fifth Coast Guard
District, Federal Building, 4th Floor, 431
Crawford Street, Portsmouth, Virginia
23704-5004, between 8 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays. The telephone number
is (757) 398-6222.

FOR FURTHER INFORMATION CONTACT: Ann
Deaton, Bridge Administrator, Fifth
Coast Guard District, (757) 398-6222.
SUPPLEMENTARY INFORMATION:

Regulatory History

On January 22, 1999, we published a
Notice of Proposed Rulemaking (NPRM)
entitled ““Drawbridge Operation
Regulations; Debbies Creek, New Jersey”’
in the Federal Register (64 FR 3464).
We received 10 letters commenting on
the proposed rulemaking. One of the
comments included a request for a
public hearing, but after reading and
considering the comments, we
determined that a public hearing would
provide no additional information and
would not aid the rulemaking process.

On July 6, 1999, we published a
Supplemental Notice of Proposed
Rulemaking (SNPRM) entitled
“Drawbridge Operation Regulations;
Debbies Creek, New Jersey” in the
Federal Register (64 FR 36318). We
received no comments on the
supplemental notice of proposed
rulemaking. No public hearing was
requested, and none was held.

Background and Purpose

The Monmouth County highway
bridge is owned and operated by the
Board of Chosen Freeholders of the
County of Monmouth (BCFCM) in New
Jersey. Title 33 Code of Federal
Regulations (CFR) part 117.715 requires

the bridge to open on signal, except that,
from Memorial Day through Labor Day
from 7 a.m. to 8 p.m., the draw need be
opened only on the hour and the half
hour if any vessels are waiting to pass.

The BCFMC had initially requested a
change in the regulation by requiring a
24-hour advance notice for bridge
openings from January 1 through March
31. Bridge logs from 1989 through 1997
revealed a total of 496 bridge openings
in the months of January, February and
March. During this period, bridge
tenders received an average of
approximately 18 bridge-opening
requests per month. Considering the
minimal number of openings identified
by the bridge logs, the Coast Guard
believed that the initial proposal would
more fairly balance the competing needs
of vehicular and vessel traffic. However,
the Coast Guard received 10 comments
objecting to the proposed rule. After
consideration of the comments and
further discussions with BCFCM, the
Coast Guard determined that since
vessel use from January 1 through
March 31 was primarily during the
daylight hours, an alternative proposal,
as set forth in the SNPRM was
appropriate. The Coast Guard also
believes that enumeration and
rewording will clarify the current
regulation.

Discussion of Comments and Changes

The Coast Guard received 10
comments on the NPRM in opposition
to a 24-hour advance notice for vessel
openings from January 1 to March 31.
Nine comments opposed the proposed
change as unreasonable and unfair. The
remaining comment suggested manning
the bridge between the hours of 8 a.m.
and 4:30 p.m. during January and
February, and between 8 a.m. and 6
p.m. or 7 p.m. in the month of March
with a 24-hour advance notice at all
other times. All commenters generally
indicated that a 24-hour advance notice
would be inconvenient and was
excessive due to the unpredictable
weather conditions. Further review of
the bridge logs from 1995 through 1997
revealed a total of 61 bridge openings
for vessels from January 1 to March 31,
from 4:30 p.m. to 8 a.m. During the
same timeframes, bridge logs from 1989
to 1997 showed a total of 104 vessel
openings. The Coast Guard responded to
the comments by reducing the 24-hour
advance notice requirement in our
original proposal to only four hours.

The Coast Guard received no
comments opposing our new proposal
and is amending 33 CFR 117.715 by
inserting a new provision requiring a
four-hour advance notice for bridge
openings from January 1 through April
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1, between the hours of 4:30 p.m. to 8
a.m. Additionally, to ensure clarity and
consistency of the operating regulation,
the text of the current 33 CFR 117.715
will be enumerated and reworded.

Regulatory Evaluation

This rule is not a ““significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

The Coast Guard reached this
conclusion based on the fact that the
final rule will not prevent mariners from
transiting the bridge, but merely require
mariners to plan their transits and to
provide the four-hour advance notice to
the bridge tender.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “‘small entities”” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This conclusion is based on the fact that
this rule will continue to provide
openings to mariners on a schedule they
are accustomed to, and merely require
advance notice for openings during
nighttime transits.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1966 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effect on them
and participate in the rulemaking
process. This was accomplished by
publication of a NPRM in the Federal
Register, consideration of comments
received in response to the NPRM, and
subsequent issuance of a SNPRM based
on those comments.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act (44 U.S.C. 3501-3520).

Federalism

We have analyzed this rule under
Executive Order 12612 and have
determined that this rule does not have
sufficient implications for federalism to
warrant the preparation of a Federalism
Assessment.

Unfunded Mandates Reform Act and
Enhancing the Intergovernmental
Partnership

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) and E.O.
12875, Enhancing the Intergovernmental
Partnership (58 FR 58093, October 28,
1993) govern the issuance of Federal
regulations that require unfunded
mandates. An unfunded mandate is a
regulation that requires a State, local, or
tribal government or the private sector
to incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

We considered the environmental
impact of this rule and concluded that,
under figure 2—1, paragraph (32e) of
Commandant Instruction M16475.1C,
this rule is categorically excluded from
further environmental documentation.
This rule only deals with the operating
schedule of an existing drawbridge, and
will have no effect on the environment.
A ““Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); Section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Section 117.715 is revised to read
as follows:

§117.715 Debbies Creek.

(a) The draw of the Monmouth
County highway bridge, mile 0.4 at
Manasquan, shall open on signal, except
as follows:

(1) From 4:30 p.m. January 1 through
8 a.m. April 1, from 4:30 p.m. to 8 a.m.,
the draw need open only if at least four-
hours advance notice is given.

(2) From Memorial Day through Labor
Day from 7 a.m. to 8 p.m., the draw
need open only on the hour and half
hour if any vessels are waiting to pass.

(b) The owners of the bridge shall
provide and keep in good legible
condition two board gauges painted
white with black figures not less than
eight inches high to indicate the vertical
clearance under the closed draw at all
stages of the tide. The gauges shall be so
placed on the bridge that they are
plainly visible to operators of vessels
approaching the bridge either up or
downstream.

Dated: October 20, 1999.

John E. Shkor,

Vice Admiral, U. S. Coast Guard,
Commander, Fifth Coast Guard District.

[FR Doc. 99-28612 Filed 11-2-99; 8:15 am]
BILLING CODE 4910-15-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[TN-158-2-9942(a); TN-211-1-9943(a); TN—
215-1-9944(a); TN-221-1-9945(a); FRL—
6452-8]

Approval and Promulgation of
Implementation Plans; Tennessee:
Approval of Revisions to the Knox
County Portion of the Tennessee SIP
Regarding Use of LAER for Major
Modifications and Revisions to the
Tennessee SIP Regarding the Coating
of Miscellaneous Metal Parts

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Direct final rule.

SUMMARY: The EPA is acting on
revisions to Section 46.2 and 46.3.A. of
the Knox County portion of the
Tennessee State Implementation Plan
(SIP) which were submitted by the
Tennessee Department of Air Pollution
Control (TDAPC), on May 23, 1995, and
November 13, 1998, for purposes of
revising the definition for Volatile
Organic Compounds (VOC) and
requiring the use of Lowest Achievable
Emission Rate (LAER) for major
modifications to existing sources of
VOC. The EPA is also approving
revisions to the Tennessee SIP which
were submitted by TDAPC on February
12, 1999, and May 17, 1999, for
purposes of revising Rule 1200-3-18—
.20 (Coating of Miscellaneous Metal
Parts) to include a standard for the
touch-up of heavy-duty trucks and
revise the definition of **high
performance architectural coating.”

DATES: This direct final rule is effective
January 3, 2000 without further notice,
unless EPA receives adverse comment
by December 3, 1999. If adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: All comments should be
addressed to: Allison Humphris at the
EPA, Region 4 Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303.

Copies of the State submittal(s) are
available at the following addresses for
inspection during normal business
hours:

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW,
Washington, DC 20460

Environmental Protection Agency,
Region 4, Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303-8960. Allison Humphris, 404/
562—-9030

Tennessee Department of Environment
and Conservation, Division of Air
Pollution Control, L & C Annex, 9th
Floor, 401 Church Street, Nashville,

Tennessee 37243-1531.615/532-0554

Knox County Department of Air Quality
Management, City-County Building,
Room 339, 400 West Main Street,
Knoxville, Tennessee, 37902-2405.
423/215-2488

FOR FURTHER INFORMATION CONTACT:
Allison Humphris at 404/562—9030.

SUPPLEMENTARY INFORMATION:

I. Background
A. Knox County SIP Revisions

The EPA is approving the most
recently received revisions to Section
46.2 (Definitions) and Section 46.3
(Regulation of Volatile Organic
Compounds/Standards for New
Sources) of the Knox County Portion of
the Tennessee SIP, which were
submitted by TDAPC on November 13,
1998. Section 46.2.A.34 is being revised
to incorporate by reference the
definition for VOC contained in 40 CFR
Part 51 Subpart F. The existing
paragraph A of Section 46.3 requires all
new major VOC sources and all
modifications to existing major VOC
sources to use LAER. On May 23, 1995,
TDAPC submitted a revision to this
paragraph that allowed director’s
discretion in determining whether or
not to apply LAER to modifications to
existing major VOC sources. On
November 13, 1998, following EPA
notification that this revision was
unapprovable, TDAPC submitted
replacement language for Section 46.3.A
that requires use of LAER for all new
VOC sources and all major
modifications to existing VOC sources.
EPA is taking action on both submittals
by approving the most recently
submitted revision.

B. Tennessee SIP Revisions

The EPA is also approving revisions
to Rule 1200-3-18-.20 (Coating of
Miscellaneous Metal Parts) of the
Tennessee SIP which were submitted on
February 12, 1999, and May 17, 1999.
The February 12, 1999, submittal
amends Rule 1200-3-18-.20(2) and
(3)(b) to include a definition and an
emission limit for ““heavy-duty truck
touch-up.” The May 17, 1999, submittal
revises the definition for “High
Performance Architectural Coating”
contained in Rule 1200-3-18-.20(2).
The revisions also include appropriate
renumbering of the definitions section
of the rule.

Il. Analysis of State’s Submittal
A. Knox County SIP Revisions

Section 46.2.A.34 is amended to
revise the definition for VOC by
exempting 16 compounds (per 62 FR
44900) and methyl acetate (per 63 FR
17331) from regulation as VOC due to
EPA’s determination that they do not
contribute significantly to ozone
formation. Section 46.3.A is being
revised to ensure that the Knox County
Portion of the Tennessee SIP contains
requirements for applying LAER to VOC
sources that: (i) Are at least as stringent
as the existing local SIP requirements,

(ii) will help to ensure Knox County’s
maintenance of the National Ambient
Air Quality Standard (NAAQS) for
ozone, and (iii) are consistent with
Clean Air Act (CAA) requirements. The
language being approved by this notice
is as stringent as existing local SIP
requirements, since it will require use of
LAER for all major modifications,
instead of allowing director’s discretion
to determine the appropriate controls.
The language is also consistent with
Section 173(a)(2) of the CAA and
Chapter 1200-3-9-.01(5)(b)2.(iii) of the
Tennessee SIP, both of which specify
that new or modified major stationary
sources located in a nonattainment area
must comply with LAER in order to be
issued construction or operating
permits. Knox County is currently a
maintenance area for the one-hour
ozone NAAQS. However, Section 46
was contained in the SIP while the
county was designated nonattainment
for ozone. Implementation of Section 46
requirements was therefore critical to
Knox County’s attainment of the ozone
NAAQS in 1991, as explained in EPA’s
September 27, 1993 redesignation notice
(58FR50271).

B. Tennessee SIP Revisions

Several changes and additions to Rule
1200-3-18-.20 are being approved by
this notice. The first revision, submitted
February 12, 1999, establishes an
emission limit of 4.8 pounds per gallon
for ““heavy-duty truck touch-up’ that
satisfies Reasonably Available Control
Technology (RACT) requirements. As
noted in August 15, 1996,
correspondence from EPA to Tennessee,
this limit is consistent with EPA’s
guidance on final repair, as specified in
the Control Technology Guideline (CTG)
document: Control of Volatile Organic
Emissions from Existing Stationary
Sources—Volume II: Surface Coating of
Cans, Coils, Paper, Fabrics, Automobiles
and Light-Duty Trucks (May 1977). This
submittal also addresses EPA’s
disapproval (60FR10504) of a previous
revision of this chapter that included a
less stringent emission limit for “heavy-
duty truck touch-up.” This disapproval
was part of an action in which EPA
approved the majority of SIP revisions
submitted by Tennessee on May 18,
1993, to satisfy RACT “‘Catch Up”’
requirements contained in the amended
CAA.

The second revision, submitted May
17, 1999, revises the definition for
“*High Performance Architectural
Coating” by deleting language that
limits the applicability of this standard
to a specific county. Upon EPA approval
of this revision, the emission limit of 6.2
pounds per gallon for this coating type,
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as provided in 1200-3-18-.20(3), will
become applicable to all Tennessee
counties. This limit is consistent with
the National Volatile Organic
Compound Emission Standards for
Architectural Coatings—Final Rule (63
FR 48848), which specifies a maximum
allowable VOC content of 6.7 pounds
per gallon for extreme high durability
coatings.

I11. Final Action

EPA is approving the aforementioned
changes to the SIP because they are
consistent with Clean Air Act and EPA
requirements.

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective January 3, 2000
without further notice unless the
Agency receives adverse comments by
December 3, 1999.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on January 3,
2000 and no further action will be taken
on the proposed rule.

IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ‘““Regulatory Planning
and Review.”

B. Executive Orders on Federalism

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected state, local, and tribal

governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation.

In addition, E.O. 12875 requires EPA
to develop an effective process
permitting elected officials and other
representatives of state, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”
Today’s rule does not create a mandate
on state, local or tribal governments.
The rule does not impose any
enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

On August 4, 1999, President Clinton
issued a new executive order on
federalism, Executive Order 13132, [64
FR 43255 (August 10, 1999),] which will
take effect on November 2, 1999. In the
interim, the current Executive Order
12612 [52 FR 41685 (October 30, 1987)]
on federalism still applies. This rule
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 12612. The rule affects
only one State, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of

Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation.

In addition, E.O. 13084 requires EPA
to develop an effective process
permitting elected and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities because SIP
approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, |
certify that this action will not have a
significant economic impact on a
substantial number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).
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F. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and

the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘“voluntary
consensus standards’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

I. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 3, 2000.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Nitrogen

dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: September 23, 1999.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
Part 52 of chapter I, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401 et seq.

Subpart RR—Tennessee

2. Section 52.2239(c), is amended by
adding paragraph (c)(168) to read as
follows:

§52.2239 Original identification of plan
section.
* * * * *

(C) * * *

(168) Revisions to the Knox County
portion of the Tennessee state
implementation plan submitted to EPA
by the State of Tennessee on November
13, 1998, concerning VOC and use of
LAER for major modifications to
existing sources were approved.

(i) Incorporation by reference.

(A) Section 46.2.A.34 of the Knox
County Air Pollution Control Regulation
“Volatile Organic Compounds/
Definitions’ effective November 10,
1998.

(B) Section 46.3.A of the Knox County
Air Pollution Control Regulation
“Volatile Organic Compounds/
Standards for New Sources” effective
November 10, 1998.

(ii) Other material. None.

3. Section 52.2220(c) is amended by
revising the entry for Section 1200-3—
18-.20 to read as follows:

§52.2220 Identification of plan.
* * * * *
(C) * * *

EPA APPROVED TENNESSEE REGULATIONS FOR TENNESSEE

State citation Title/subject Ad(?aﬂtéon EPA approval date Federal Register notice

* * * * * * *
Chapter 1200-3-18 ................. Volatile Organic Compounds.

* * * * * * *

Section 1200-3-18-.20

Metal Parts.

Coating of Miscellaneous

01/26/99 November 3, 1999

[Insert citation of this FEDERAL
REGISTER Notice when pub-
lished]
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[FR Doc. 99-27195 Filed 11-2-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[OK-8-1-5772a; FRL—-6457—7]
Approval and Promulgation of

Implementation Plans; Oklahoma;
Recodification of Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is taking direct final
action approving into the Oklahoma
State Implementation Plan (SIP),
subchapters of the Oklahoma
Department of Environmental Quality
(ODEQ) Air Pollution Control Rules
adopted by the State Legislature on
March 30, 1994. These Rules, submitted
by the Governor to EPA on May 16,
1994, replace most of the existing ODEQ
regulations in the Oklahoma SIP. The
EPA is taking no action on subchapters
of the submittal that are either not
equivalent to, or are not in, the current
Oklahoma SIP-approved regulations.
Approval of this action will make the
numbering format and administrative
terms of the subchapters being approved
consistent with that of the current
ODEQ air quality control regulations.
The changes are administrative in
nature and do not substantively revise
the current SIP.

DATES: This rule is effective on January
3, 2000 without further notice, unless
EPA receives adverse comment by
December 3, 1999. If EPA receive such
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that this rule will
not take effect.

ADDRESSES: Written comments on this
action should be addressed to Mr.
Thomas H. Diggs, Chief, Air Planning
Section (6PD-L), at the EPA Region 6
Office listed below. Copies of
documents relevant to this action are
available for public inspection during
normal business hours at the following
locations. Anyone wanting to examine
these documents should make an
appointment with the appropriate office
at least two working days in advance.

Environmental Protection Agency,
Region 6, Air Planning Section (6PD—
L), 1445 Ross Avenue, Dallas, Texas
75202-2733

Oklahoma Department of Environmental
Quality, Air Quality Division, 707
North Robinson, P.O. Box 1677,

Oklahoma City, Oklahoma 73101—
1677

Documents which are incorporated by
reference are available for public
inspection at the Air and Radiation
Docket and Information Center,
Environmental Protection Agency, 401
M Street, S.W., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: Bill
Deese of the EPA Region 6 Air Planning
Section at (214) 665—-7253.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we” is used, we mean EPA.

I. What Is the Purpose of This Action?

This action approves a recodification
of the ODEQ regulations in the
Oklahoma SIP adopted by the Oklahoma
Legislature on March 30, 1994, and
submitted by the Governor of Oklahoma
on May 16, 1994, as a revision to the
Oklahoma SIP. The EPA is approving
subchapters of the submittal that are
equivalent to the current SIP-approved
regulations replaced. The EPA is taking
no action on subchapters that have not
previously been approved into the
Oklahoma SIP or are not equivalent to
the existing SIP-approved regulations.

1. Why Is EPA Taking This Action?

The ODEQ has used four different
numbering systems for its air quality
control regulations since the original
Oklahoma SIP was approved by EPA on
May 31, 1972 (37 FR 10887).
Regulations in the current Oklahoma
SIP have been approved under three of
these numbering systems.

The ODEQ air quality control
regulations approved with the original
Oklahoma SIP were numbered with a
one or two digit number such as
Regulation Number 4 and Regulation
Number 15. Regulations approved by
EPA under this numbering system were
approved in 40 CFR part 52,
8852.1920(b) to 52.1920(c)(21). Some
ODEQ regulations approved under this
system are still in the Oklahoma SIP.

Between 1981 and 1991, the ODEQ
used a numbering system such as
Regulation 1.1, Regulation 1.4.4, and
Regulation 4.1 for its air quality control
regulations. Regulations were approved
by EPA under this numbering system at
40 CFR 52.1920(c)(24) to 52.1920(c)(41)
and 52.1920(c)(47).

In 1990 the Oklahoma State
Legislature passed the Oklahoma
Administrative Procedures Act which
mandated a common format for all
Oklahoma rules and regulations. To
meet the requirements of the
Administrative Procedures Act, the Air
Quality Service of the Oklahoma State
Department of Health recodified the

Oklahoma air pollution control
regulations into the Oklahoma
Administrative Code, Title 310, Chapter
200 (OAC:310:200), Oklahoma Air
Pollution Control Rules. As required by
the Oklahoma Administrative
Procedures Act, the Oklahoma Air
Pollution Control Rules contained no
substantive changes, but was a change
in format only. The Governor of
Oklahoma submitted the recodified
regulations to EPA on July 1, 1992, as

a revision to the Oklahoma SIP.

The EPA has approved two revisions
to the ODEQ regulations in the
Oklahoma SIP in this numbering system
submitted after the July 1, 1992,
submittal. The revisions were submitted
to EPA on December 10, 1992, and May
16, 1994. Subchapter 31 (OAC:310:200—-
31), Control of Emissions of Sulfur
Compounds, adopted by the State
March 24, 1993, and submitted by the
Governor on December 10, 1992, was
approved by EPA on July 15, 1993 (58
FR 38060), at 40 CFR 52.1920(c)(43).
Subchapter 23 (OAC:310:200-23),
Control of Emissions from Cotton Gins,
adopted by the State on March 24, 1993,
and submitted by the Governor on May
16, 1994, was approved by EPA on May
14, 1997 (62 FR 26393), at 40 CFR
52.1920(c)(44).

(Note: The May 16, 1994, submittal of
Subchapter 23 (OAC:310:200-23) was a
completely separate submittal from the May
16, 1994, submittal being acted upon in this
action.)

Before EPA could take action on the
recodified regulations submitted July 1,
1992, the Air Quality Service, in 1993,
became the Air Quality Division of the
newly created ODEQ. This necessitated
the transfer of the Air Pollution Control
Rules from OAC:310:200 to new
OAC:252:100. The recodification of the
regulations to OAC:252:100 was
adopted by the Oklahoma Legislature on
March 30, 1994, published in the
Oklahoma Register on May 16, 1994,
effective May 26, 1994, and submitted
by the Governor of Oklahoma to EPA as
a revision to the Oklahoma SIP on May
16, 1994. There were no substantive
changes in the regulations. No
regulations or revisions to regulations in
the Oklahoma SIP have been approved
under this numbering system.

The intent of this Federal Register
action is to approve the regulations in
the May 16, 1994, submittal that are
equivalent to the current SIP-approved
regulations. The EPA is taking no action
on subchapters of the submittal that are
not equivalent to the current SIP-
approved regulations being replaced, or
on subchapters that have not previously
been approved into the SIP.
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111. What Regulations in the May 16,
1994, Submittal Are Not Being Acted
Upon in This Action?

Subchapter 8 (Operating Permits),
subchapter 11 (Alternative Emissions
Reduction Permits), subchapter 21
(Particulate Matter Emissions from
Wood-Waste Burning Equipment), and
appendix D (Particulate Matter Emission
Limits for Wood Waste Burning
Equipment) are not being acted upon in
this action because equivalent
regulations are not in the current
Oklahoma SIP.

Subchapter 7 (Permits) is not being
approved in this recodification because
it is a substantial revision to the current
SIP-approved regulation. As a result, the
following ODEQ regulation remains in
the Oklahoma SIP: Regulation 1.4 (Air
Resources Management Permits
Required) as approved by EPA on

August 25, 1983 (48 FR 38636), at
§52.1920(c)(26); January 31, 1991 (56
FR 03781), at §52.1920(c)(38); and July
23,1991 (56 FR 33717), at
§52.1920(c)(41). This subchapter will be
addressed in a future rulemaking.

Subchapter 41 (Control of Emission of
Hazardous and Toxic Air Contaminants)
is not being acted on in this rulemaking
because it is not equivalent to the
current SIP-approved regulations. As a
result, the following ODEQ regulation
remains in the Oklahoma SIP:
Regulation 3.8, (Control of Emission of
Hazardous Air Contaminants), as
approved by EPA on August 15, 1983
(48 FR 36819), at §52.1920(c)(27).

1V. What Oklahoma SIP Regulations
Are Being Replaced by This Action?

The table below cross-references
subchapters in the May 16, 1994,

submittal of OAC:252:100 that EPA is
approving in this action with previous
citations of the regulations. The third
(1992) codification is not shown
because it is identical to the current
codification except that ““252:100” in
the current codification was *“310:200”
in the third codification. The titles
shown are the proposed new SIP titles.
In some cases these titles are different
from the current SIP-approved titles.
The current SIP-approved regulations
are shown with an *“*” following the
regulation numbers. In some cases, such
as new subchapter 1, parts of two former
codifications are in the current SIP. An
“* in the first column means the
current SIP regulations were approved
under the 1992 “310-200" codification.

Proposed New SIP Ci- 1982 to 1991 State | Before 1982 State
tation, (Subchapter of Proposed New SIP Title Citation (Regula- Citation (Regula-
252:100) tion) tion No.)
GeNeral PrOVISIONS .......coiuiiiiiiiieiiie ittt ettt 3*
Air Quality Standards and Increments ... 3
Registration of Air Contaminant SOUrCes ............ccccceerevrveennen. 4*
Excess Emission and Malfunction Reporting Requirements .... 11
Prohibition of Open BUrNiNg .........cccocvveiiiiiiiniiieieeneeee e 1
Motor Vehicle Pollution Control DEVICES .........cccevvieiriieenineenreceee e 2*
INCINETALOTS ...ttt 5*
Particulate Matter Emissions from Fuel-Burning Equipment ... 6*
Control of Emissions from Cotton GiNS .........c.cceecveviiniicniienns Did not exist
Smoke, Visible Emissions and Particulates ............c.cccocveiniiieniiieniniienenens 3A% e 7
Particulate matter Emissions from Industrial and Other Processes and Oper- | 3.2 ......ccccocoeeieeeen. 8*
ations.
Control Of FUGItIVE DUSE .....oocuiiiiiiiie it 33 9*
Control of Emissions of Sulfur Compounds ... 16
Control of Emissions of Nitrogen Oxides ....... 18*
Control of Emission of Carbon Monoxide ... 17*
Control of Emission of Organic Materials ............ccccocceviieniiiniincnnene. 15*
Control of Emission of Organic Materials in Nonattainment Areas .... 15*
- ... | Sampling and Testing Methods ..........cccociiiiiiiiiiiiicce 12*
A5, e Monitoring Of EMISSIONS ........iiiiiiiiiiiie it 13*
Appendix A. (Cited in | Allowable Emissions for Incinerators with Capacities in Excess of 100 Ibs/hr | 2.3 Figure 1 .......... 5 Figure 1*
Subchapter 17).
Appendix B. (Cited in | Allowable Emissions for Incinerators with Capacities Less Than 100 Ibs/hr ... | 2.3 Figure 1 .......... 5 Figure 1*
Subchapter 17).
Appendix C. (Cited in | Particulate Matter Emission Limits for Fuel-Burning Equipment ..................... 2.4 Figure 1 .......... 6 Figure 1*
Subchapter 19).
Appendix E. (Cited in | Primary Ambient Air Quality Standards ..........cccccociiiiiiiiiiiiniieiccee e 1.2(1) Table 1* ..... 3, Table 1a
Subchapter 3).
Appendix F. (Cited in | Secondary Ambient Air Quality Standards ..........c.ccccoeiviiiiiiiieniciieceeee 1.2(1) Table 2* ..... 3, Table 1b
Subchapter 3).
Appendix G. (Cited in | Allowable Rate of EMISSIONS ..........cccieiiiiiiiiiiiiiiciiieecse e 32Tablel ... 8 Table 1*
Subchapter 27).

V. What Changes Have Been Made to
the Regulations?

This section summarizes changes to
the regulations initially made in
OAC:300:200 and carried over into
OAC:252:100.

A. Format Changes

The new numbering system is
considerably different from the first two

numbering systems. A subchapter
number has been assigned to the group
of rules previously identified by
regulation numbers. Some subchapters
are further divided into parts. The
numbers initially assigned to
subchapters and parts are all odd
numbers to allow for future expansions
of the rules.

Subchapters and parts are divided
into groups of related sections. A
section may be further subdivided into
subsections, paragraphs, subparagraphs,
units, and subunits.

B. Administrative Wording Changes

The regulations also underwent
administrative wording changes
necessitated by the transfer of the
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administration of the regulations to the
newly created ODEQ and the resultant
transfer of the Oklahoma Air Pollution
Control Regulations to OAC:252:100 as
well as style changes to be consistent
with that preferred by the State. For
example, the term ““Executive Director”
replaced the word **Commissioner” and
the terms “Chapter’” and ““Subchapter”
replaced the word *““Regulation.” Two
tables in the support document for this
action show the administrative wording
changes versus the terms replaced.

C. Changes to Definition Sections

Subchapter 1, General Provisions,
contains definitions for Chapter 100.
Almost all definitions previously
approved by EPA in other ODEQ SIP-
approved regulations are included in
subchapter 1, section 1-3, Definitions,
as well as in the subchapter, part, or
section they apply to. Some individual
terms and terms with more than one
definition in section 1-3 are restricted
to specific subchapters, parts, or
sections.

All definitions in Chapter 100 have a
standard introductory paragraph which
gives the part or section the definitions
pertain to. All defined terms are in
double quotes followed by the word
“means” followed by the definition of
the term. Terms within each definitions
section have been placed in alphabetical
order. Definitions not previously
approved by EPA in the State General
Definitions section were approved into
the SIP in the Regulations they apply to.

D. Other Changes

A Purpose section is the first section
of each subchapter. Some regulations in
the earlier codifications did not have a
Purpose section.

Most sections and subsections and
some paragraphs and subparagraphs
formerly without titles have been given
titles.

Most of the tables in the old
regulations are in appendices at the end
of Chapter 100. New sections in the
subchapters reference the tables in the
appendices.

VI. Final Action

The EPA is approving ODEQ Air
Pollution Control Rules (OAC:252:100)
adopted by the State on March 30, 1994,
and submitted by the Governor on May
16, 1994, except for subchapters 7, 8, 11,
21, 41, and appendix D. The regulations
being approved replace the current
ODEQ regulations in the Oklahoma SIP
except for Regulation 1.4 (Air Resources
Management Permits Required) and
Regulation 3.8 (Control of Emission of
Hazardous Air Contaminants). The
changes are administrative in nature

and do not substantively revise the
current SIP.

The EPA is publishing this rule
without prior proposal because we view
this as a noncontroversial amendment
and anticipate no adverse comments.
However, in the “Proposed Rules”
section of today’s Federal Register
publication, we are publishing a
separate document that will serve as the
proposal to approve the SIP revision if
adverse comments are received. This
rule will be effective on January 3, 2000
without further notice unless we receive
adverse comment by December 3, 1999.
If EPA receives adverse comments, we
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. We will
address all public comments in a
subsequent final rule based on the
proposed rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

VII. Administrative Requirements
A. Executive Order (E.O.) 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866, entitled
“Regulatory Planning and Review.”

B. Executive Order 12875

Under E.O. 12875, EPA may not issue
aregulation that is not required by
statute and that creates a mandate upon
a State, local or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments, or EPA consults with
those governments. If EPA complies by
consulting, E.O. 12875 requires EPA to
provide to the OMB a description of the
extent of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
State, local and tribal governments “‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.”

Today'’s rule does not create a
mandate on State, local, or tribal
governments. The rule does not impose
any enforceable rules on any of these
entities. This action does not create any
new requirements but simply approves
requirements that the State is already
imposing. Accordingly, the

requirements of section 1(a) of E.O.
12875 do not apply to this rule.

C. Executive Order 13045

Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

The EPA interprets E.O. 13045 as
applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
This final rule is not subject to E.O.
13045 because it approves a State
program.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, E.O. 13084 requires EPA to
provide to the OMB, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition, E.O.
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments ‘““to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of



59632  Federal Register/Vol. 64,

No. 212/Wednesday, November 3, 1999/Rules and Regulations

section 3(b) of E.O. 13084 do not apply
to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 600 et seq., generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and small
governmental jurisdictions. This final
rule will not have a significant impact
on a substantial number of small entities
because SIP approvals under section
110 and subchapter I, part D of the
Federal Clear Air Act (the Act) do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Act, preparation
of a flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The Act
forbids EPA to base its actions
concerning SIPs on such grounds. See
Union Electric Co. v. U.S. EPA, 427 U.S.
246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
approval action promulgated does not
include a Federal mandate that may
result in estimated annual costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes

no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major” rule as defined by 5 U.S.C.
804(2). This rule will be effective
January 3, 2000.

H. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 3, 2000. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: September 23, 1999.

Jerry Clifford,

Acting Regional Administrator, Region 6.
Part 52, chapter |, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart LL—Oklahoma

2. Section 52.1920 is amended by
adding paragraph (c)(48) to read as
follows:

§52.1920 Identification of plan.
* * * * *
(C) * * *

(48) Revisions to Oklahoma
Department of Environmental Quality
(ODEQ) regulations in the Oklahoma
SIP adopted by the Oklahoma
Legislature on March 30, 1994, effective
May 26, 1994, and submitted by the
Governor on May 16, 1994.

(i) Incorporation by reference.

(A) Oklahoma Register, May 16, 1994,
pages 2031 and 2032, approving the
transfer of the Oklahoma Air Quality
Control Rules into Title 252, Chapter
100, of the Oklahoma Administrative
Code.

(B) Oklahoma Administrative Code,
Title 252, Chapter 100 (OAC:252:100),
Oklahoma Air Quality Control Rules,
adopted by the Oklahoma Legislature on
March 30, 1994, effective May 26, 1994.

(1) Subchapter 1, General Provisions.

(2) Subchapter 3, Air Quality
Standards and Increments.

(3) Subchapter 5, Registration of Air
Contaminant Sources.

(4) Subchapter 9, Excess Emissions
and Reporting Requirements.

(5) Subchapter 13, Prohibition of
Open Burning.

(6) Subchapter 15, Motor Vehicle
Pollution Control Devices.

(7) Subchapter 17, Incinerators.

(8) Subchapter 19, Particulate Matter
Emissions from Fuel-Burning
Equipment.

(9) Subchapter 23, Control of
Emissions from Cotton Gins.

(10) Subchapter 25, Smoke, Visible
Emissions and Particulates.

(11) Subchapter 27, Particulate Matter
Emissions from Industrial and Other
Processes and Operations.

(12) Subchapter 29, Control of
Fugitive Dust.

(13) Subchapter 31, Control of
Emission of Sulfur Compounds.

(14) Subchapter 33, Control of
Emission of Nitrogen Oxides.

(15) Subchapter 35, Control of
Emission of Carbon Monoxide.

(16) Subchapter 37, Control of
Emissions of Organic Materials.

(17) Subchapter 39, Control of
Emission of Organic Materials in
Nonattainment Areas

(18) Subchapter 43, Sampling and
Testing Methods.

(19) Subchapter 45, Monitoring of
Emissions.
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(20) Appendix A, Allowable
Emissions for Incinerators with
Capacities in Excess of 100 Ibs/hr.

(21) Appendix B, Allowable
Emissions for Incinerators with
Capacities Less Than 100 Ibs/hr.

(22) Appendix C, Particulate Matter
Emission Limits for Fuel-Burning
Equipment.

(23) Appendix E, Primary Ambient
Air Quality Standards.

(24) Appendix F, Secondary Ambient
Air Quality Standards.

(25) Appendix G, Allowable Rate of
Emissions.

(ii) The following previously
approved ODEQ regulations remain in
the Oklahoma SIP:

(A) Regulation 1.4, “Air Resources
Management Permits Required,” as
approved by EPA on: August 25, 1983
(48 FR 38636), at 52.1920(c)(26); April
2,1984 (49 FR 13039), at 52.1920(c)(29);
July 27, 1984 (49 FR 30185), at
52.1920(c)(31); August 20, 1990 (55 FR
33907), at 52.1920(c)(34); February 12,
1991 (56 FR 5655), at 52.1920(c)(38);
and July 23, 1991 (56 FR 33717), at
52.1920(c)(41).

(B) Regulation 3.8, ‘““Control of
Emission of Hazardous Air
Contaminants,” approved by EPA on
August 15, 1983 (48 FR 36819), at
52.1920(c)(27).

(iii) Additional materials—None.

[FR Doc. 99-27541 Filed 11-2-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[AL-050-9953(a); FRL—6461-8]

Approval and Promulgation of
Implementation Plans: Revisions to the
Alabama Department of Environmental
Management (ADEM) Administrative
Code for the Air Pollution Control
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving
revisions to the Alabama Department of
Environmental Management’s (ADEM)
Administrative Code submitted on April
22, 1999, by the State of Alabama. These
revisions were made to comply with the
regulations set forth in the Clean Air Act
(CAA). Included in this document are
revisions to Chapter 335-3—-1—General
Provisions which establishes Credible
Evidence regulations and Chapter 335—
3—-14—Air Permits which allows

exemptions for projects which are found
to be beneficial to the environment.

DATES: This direct final rule is effective
January 3, 2000 without further notice,
unless EPA receives adverse comment
by December 3, 1999. If adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: All comments should be
addressed to: Kimberly Bingham at the
EPA, Region 4 Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303.

Copies of the State submittal(s) are
available at the following addresses for
inspection during normal business
hours:

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection Agency,
401 M Street, SW, Washington, DC
20460.

Environmental Protection Agency,
Region 4, Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303-8960.

Alabama Department of
Environmental Management, 400
Coliseum Boulevard, Montgomery,
Alabama 36110-2059.

FOR FURTHER INFORMATION CONTACT:
Kimberly Bingham of the EPA Region 4,
Air Planning Branch at (404) 562-9038
and at the above address.

SUPPLEMENTARY INFORMATION:
I. Analysis of State’s Submittal

Listed below is a summary of the
revisions to the Alabama State
implementation plan (SIP) on which
EPA is taking action in this document.

Chapter 335-3-1—General Provisions
Rule 335-3-1-.13—Credible Evidence

On February 24, 1997, EPA
promulgated regulations under sections
113(a) and 113(e)(1) of the CAA that
gave EPA the authority to use all
available data to prove CAA violations
(See 62 FR 8314-8328). EPA required
states to incorporate provisions into
their SIPs to ensure that the states have
the ability to use any available data or
“credible evidence” to determine
violations. To comply, the ADEM
submitted rule 335-3-1-.13 to EPA
Region 4 for approval. This new rule
allows the use of any credible evidence
that is both reference test data and
comparable non-reference test data. The
data will be used to prove or disprove
violations of the State of Alabama’s
regulations in enforcement actions.

Chapter 335-3-14—Air Permits
Authorizing Construction in Clean Air
Areas [Prevention of Significant
Deterioration Permitting (PSD)]

Rule 335-3-14.04(2)(ff)

ADEM is revising its PSD rules to
allow an exemption for modifications or
projects that are proven to be beneficial
to the environment. These regulations
would require that an ambient air
quality analysis be completed before the
project can be approved. Class 1 areas
must also not be affected by the new
project. Moreover, the public
notification requirements of the PSD
regulations would also have to be met.

Rule 335-3-14.04(2)(g9)

The rule was revised to include a
definition for Pollution Prevention
Projects that can also be exempted if
proven to be environmentally beneficial.
ADEM defines Pollution Prevention
Projects as any activity that through
process changes, product reformulation
or substitution of less polluting raw
materials, eliminates or reduces the
release of air pollutants (including
fugitive emissions) and other pollutants
to the environment prior to recycling,
treatment, or disposal. It does not mean
recycling (other than certain “‘in process
recycling” practices), energy recovery,
treatment, or disposal.

Rule 335-3-14—.04(8)(m)

This rule lists the PSD exemptions for
projects that are environmentally
beneficial.

I1. Final Action

EPA is approving the aforementioned
changes to the State of Alabama’s SIP
because they are consistent with the
CAA and EPA policy. The EPA is
publishing this rule without prior
proposal because the Agency views this
as a noncontroversial submittal and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register publication,
EPA is publishing a separate document
that will serve as the proposal to
approve the SIP revision should adverse
comments be filed. This rule will be
effective January 3, 2000 without further
notice unless the Agency receives
adverse comments by December 3, 1999.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
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do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on January 3,
2000 and no further action will be taken
on the proposed rule.

I11. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled *“Regulatory Planning
and Review.”

B. Executive Orders on Federalism

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected state, local, and tribal
governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation.

In addition, E.O. 12875 requires EPA
to develop an effective process
permitting elected officials and other
representatives of state, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”
Today'’s rule does not create a mandate
on state, local or tribal governments.
The rule does not impose any
enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

On August 4, 1999, President Clinton
issued a new executive order on
federalism, Executive Order 13132, (64
FR 43255 (August 10, 1999),) which will
take effect on November 2, 1999. In the
interim, the current Executive Order
12612 (52 FR 41685 (October 30, 1987))
on federalism still applies. This rule
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 12612. The rule affects
only one State, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “‘economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation.

In addition, E.O. 13084 requires EPA
to develop an effective process
permitting elected and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not

have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities because SIP
approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, |
certify that this action will not have a
significant economic impact on a
substantial number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
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Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new

regulation. To comply with NTTAA,
EPA must consider and use ‘““‘voluntary
consensus standards’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

I. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 3, 2000.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of

EPA APPROVED ALABAMA REGULATIONS

such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: October 5, 1999.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

Chapter I, title 40, Code of Federal
Regulations, is amended as follows:
PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

State citation

Adoption

Title subject date

EPA ap-
proval date

Federal Register notice

Chapter No. 335-3-1—General Provision

* * * * * * *
Section 335-3-1-.13 .....ccccooiriiieninene Credible Evidence .........c.ccccoovvneennn. 04/13/99 11/03/99 [Insert citation of publication]
Chapter No. 335-3-14—Air Permits
Section 335—-3-14-.04(ff-gQ) ............ Air Permits Authorizing Construction 04/13/99 11/03/99 [Insert citation of publication]
in Clean Air Areas [Prevention of
Significant Deterioration (PSD)].
Section335-3-14—-.04(8)(M) .....ccueee.. Air Permits Authorizing Construction 04/13/99 11/03/99 [Insert citation of publication]
in Clean Air Areas [Prevention of
Significant Deterioration (PSD)].
* * * * * * *

Subpart B—Alabama

2. Section 52.50 is amended by
revising the table heading and adding
three new entries in the table in
paragraph (c) to read as follows:

§52.50 Identification of plan.

* * * * *
(c) EPA approved regulations.
* * * * *

[FR Doc. 99-27539 Filed 11-2-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[VA 097-5041; FRL—6459-9]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Control of VOC Emissions From
Solvent Metal Cleaning Operations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving State
Implementation Plan (SIP) revisions

submitted by the Commonwealth of
Virginia. The revisions pertain to and
clarify the Commonwealth’s regulation
to control of volatile organic compound
(VOC) emissions from solvent metal
cleaning operations using non-
halogenated solvents, and update
another of its regulations to incorporate
certain federal regulations by reference.
The intended effect of this action is to
approve the Commonwealth’s request to
approve these SIP revisions pertaining
to solvent metal cleaning operations.
DATES: This final rule is effective on
December 20, 1999 without further
notice, unless EPA receives adverse
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comments by December 3, 1999. If EPA
receives adverse comments, we will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Written comments should
be addressed to David Arnold, Chief,
Ozone and Mobile Sources Branch,
Mailcode 3AP21, U.S. Environmental
Protection Agency, Region Ill, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region 111, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW,
Washington, DC 20460; and Virginia
Department of Environmental Quality,
P.O. Box 10009, 629 East Main Street,
Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Janice M. Lewis, (215) 814-2185, at EPA
Region 1l address above or via e-mail at
lewis.janice@epa.gov. While
information may be requested by e-mail,
any comments must be submitted in
writing to the EPA Region 1l address
above.

SUPPLEMENTARY INFORMATION:

l. Background

On April 22, 1996 the Virginia
Department of Environmental Quality
(VADEQ) submitted a revised version of
Rule 4-24 (9 VAC 5-40-3260 et seq)
Emission Standards for Solvent Metal
Cleaning Operations Using Non-
Halogenated Solvents as adopted on
December 19, 1995, published in the
Virginia Register of Regulations
(Volume 12, Issue 11) on February 19,
1996, and effective on April 1, 1996.
The VADEQ originally adopted this
regulation in 1979 to satisfy the Clean
Air Act’s (the Act’s) requirement that
states impose reasonably available
control technology (RACT) requirements
on sources of volatile organic compound
(VOC) emissions located in ozone
nonattainment areas. In accordance with
the Act’s requirements, this RACT
regulation applies in the Virginia
portion of the Metropolitan Washington
DC ozone nonattainment area and also
applies in the previously designated
ozone nonattainment areas of Richmond
and Hampton Roads which have been
redesignated to attainment for the one-
hour ozone ambient air quality
standard. The redesignations do not
alter the Act’s requirements that RACT
be imposed on sources of VOC located
in the of the Richmond and Hampton

Roads areas. On December 19, 1995,
Virginia adopted amendments to the
regulation to update it to conform to
recently issued EPA guidance, and on
April 22, 1996 submitted it to EPA for
approval as SIP revision.

On October 9, 1998, VADEQ
submitted an amendment to the 9 VAC
5-40-3260 Applicability and
designation of affected facility portion
of Rule 4-24 (9 VAC 5-40-3260 et seq)
Emission Standards for Solvent Metal
Cleaning Operations Using Non-
Halogenated Solvents. Although the title
of the December 19, 1995 version of
Rule 4-24 specifically referred to
sources using non-halogenated solvents,
the portion of the regulation entitled
Applicability and designation of
affected facility did not. Therefore, to
clarify any potential for confusion,
Virginia adopted a technical
amendment to add language to the 9
VAC 5-40-3260 Applicability and
designation of affected facility portion
of Rule 4-24 to specify that it applies to
facilities using non-halogenated
solvents. This amendment was adopted
on January 8, 1997, published in the
Virginia Register of Regulations
(Volume 13, Issue 14) on March 31,
1997 and effective on April 1, 1997.

EPA has determined that Rule 4-24 (9
VAC 5-40-3260 et seq) Emission
Standards for Solvent Metal Cleaning
Operations Using Non-Halogenated
Solvents as originally submitted on
April 22, 1996, and as revised by the
October 9, 1998 submittal, meets all
federal guidance for approval.

As a separate matter, the
Commonwealth’s October 9, 1998
submittal also included requests that
EPA approve revisions made to Rule 6-
2 (9 VAC 5-60-90 et seq) pertaining to
the use of halogenated solvents as a
source category subject to maximum
available control technology (MACT) to
control air toxics. For the
Commonwealth to maintain its
delegation of authority for the MACT
standard, and to make this federal rule
part of the SIP to establish RACT for
halogenated solvent sources, Virginia
adopted the relevant federal regulations
found at 40 CFR Part 63.460 through 40
CFR Part 63.469 by incorporating them
by reference into Rule 6-2 at 9 VAC 5-
60-100, Subpart T. The Commonwealth
also amended Rule 6-2 at 9 VAC 5-60—
90 to update its dated citation of the
Code of Federal Regulations from which
regulations have been incorporated by
reference from the 1994 version to the
1996 version. EPA is approving both of
these revisions.

I1. Final Action

EPA is approving the SIP revisions
pertaining to solvent metal cleaning
submitted by the VADEQ on April 22,
1996 and October 9, 1998.

EPA is approving these SIP revisions
without a prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separated document that will serve as
the proposal to approve the SIP
revisions should adverse or critical
comments be filed. This SIP revision
will be effective December 20, 1999
without further notice unless the
Agency receives adverse comments by
December 3, 1999. If EPA receives such
comments, then EPA will publish a
document withdrawing the final action
and informing the public that the action
will not take effect. All public
comments received will then be
addressed in a subsequent final action
based on the proposed rule. EPA will
not institute a second comment period
on the rule. Parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
SIP revision will be effective on
December 20, 1999 and no further
action will be taken on the proposed
rule.

I11. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from review under E.O. 12866,
entitled “‘Regulatory Planning and
Review.”

B. Executive Orders on Federalism

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If EPA complies by
consulting, E.O. requires EPA to provide
to the Office of Management and Budget
a description of the extent of EPA’s
prior consultation with representatives
of affected state, local, and tribal
governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
state, local, and tribal governments ‘‘to
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provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.” Today’s rule does not create
a mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule. On August 4, 1999,
President Clinton issued a new
executive order on federalism,
Executive Order 13132, [64 FR 43255
(August 10, 1999),] which will take
effect on November 2, 1999. In the
interim, the current Executive Order
12612, [52 FR 41685 (October 30,
1987),] on federalism still applies. This
rule will not have a substantial direct
effect on States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 12612. The
rule affects only one State, and does not
alter the relationship or the distribution
of power and responsibilities
established in the Clean Air Act.

C. Executive Order 13045

E.O. 13045, entitled ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), applies to any rule that
the EPA determines (1) is ““‘economically
significant,” as defined under E.O.
12866, and (2) the environmental health
or safety risk addressed by the rule has
a disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This final
rule is not subject to E.O. 13045 because
it is not an economically significant
regulatory action as defined by E.O.
12866, and it does not address an
environmental health or safety risk that
would have a disproportionate effect on
children.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If EPA complies by
consulting, Executive Order 13084

requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected and other representatives of
Indian tribal governments *‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.” Today’s rule
does not significantly or uniquely affect
the communities of Indian tribal
governments. This action does not
involve or impose any requirements that
affect Indian Tribes. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because conditional approvals
of SIP submittals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal SIP approval does not
impose any new requirements, | certify
that it does not have a significant impact
on any small entities affected. Moreover,
due to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of a flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of state
action. The Clean Air Act forbids EPA
to base its actions concerning SIPs on
such grounds. Union Electric Co. v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(““Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final
regulation that includes a Federal
mandate that may result in estimated

annual costs to State, local, or tribal
governments in the aggregate; or to the
private sector, of $100 million or more.
Under Section 205, EPA must select the
most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule. EPA has determined that the
approval action proposed does not
include a federal mandate that may
result in estimated annual costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

H. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action to approve revisions to the
Virginia SIP pertaining to solvent metal
cleaning operations in the
Commonwealth must be filed in the
United States Court of Appeals for the
appropriate circuit by January 3, 2000.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action to
approve revisions to the Virginia SIP
pertaining to solvent metal cleaning
operations may not be challenged later



59638

Federal Register/Vol. 64, No. 212/Wednesday, November 3, 1999/Rules and Regulations

in proceedings to enforce its
requirements. (See section 307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Ozone.

Dated: September 30, 1999.
Thomas C. Voltaggio,
Acting Regional Administrator, Region Ill.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

2. Section 52.2420 is amended by
adding paragraph (c)(130) to read as
follows:

§52.2420 Identification of plan.
* * * * *

(130) Revisions to the State
Implementation Plan submitted on
April 22, 1996 and October 9, 1998 by
the Virginia Department of
Environmental Quality regarding
regulations for reasonably available
control technology requirements to
control volatile organic compound
emissions from solvent metal cleaning
operations using non-halogenated
solvents.

(i) Incorporation by reference.

(A) The letters dated April 22, 1996
and October 9, 1998 from the Virginia
Department of Environmental Quality
transmitting revisions to the Virginia
State Implementation Plan pertaining to
Rule 4-24 (9 VAC 5-40-3260 et seq.) of
9 VAC 5 Chapter 40.

(B) The amended version of Rule 4—
24 (9 VAC 5-40-3260 et seq.) Emission
Standards for Solvent Metal Cleaning
Operations Using Nonhalogenated
Solvents as adopted on December 19,
1995, published in the Virginia Register
of Regulations (Volume 12, Issue 11) on
February 19, 1996, and effective on
April 1, 1997.

(C) Amendments to 9 VAC 5-40-3260
Applicability and designation of
affected facility of Rule 4-24 (9 VAC 5-
40-3260 et seq.) Emission Standards for
Solvent Metal Cleaning Operations
Using Non-Halogenated Solvents
adopted on January 8, 1997, published
in the Virginia Register of Regulations
(Volume 13, Issue 14) on March 31,
1997 and effective on April 1, 1997.

(i) Additional Materials—The
remainders of the April 22, 1996 and
October 1998 submittals which pertain
to Rule 4-24 (9 VAC 5-40-3260 et seq.)

Emission Standards for Solvent Metal
Cleaning Operations Using Non-
Halogenated Solvents.

3. Section 52.2423 is amended by
adding paragraph (q) to read as follows:

§52.2423 Approval status.
* * * * *

(q) EPA approves as part of the
Virginia State Implementation Plan the
following revisions to the Virginia
Regulations for the Control and
Abatement of Pollution submitted by
the Virginia Department of
Environmental Quality on October 9,
1998:

(1) Subpart T of 9 VAC 5-60-100
Designated emission standards of Rule
6-2 (9 VAC 5-60-90 et seq.) of 9 VAC
5 Chapter 60 amended to adopt 40 CFR
63.460 through 63.469 by reference.
This amendment was adopted on
January 8, 1997, published in the
Virginia Register of Regulations on
March 31, 1997 and effective on May 1,
1997.

(2) Revised date reference to 40 CFR
part 63 (July 1, 1996) contained in 9
VAC 5-60-90 (General), as it pertains to
the documents listed in 9 VAC 5-60—
100, Subpart T.

[FR Doc. 99-27675 Filed 11-2-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Region 2 Docket No. NJ35-2-195a FRL—
6461—7]

Approval and Promulgation of Air
Quality Implementation Plans; New
Jersey; Approval of National Low
Emission Vehicle Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a State
Implementation Plan (SIP) revision
submitted by the State of New Jersey on
February 22, 1999. That revision
committed that the State will accept
compliance with the National Low
Emission Vehicle (National LEV)
program requirements as a compliance
option for new motor vehicles sold in
the State. New Jersey has previously
adopted the California Low Emission
Vehicle (CAL LEV) program, but the
State has made clear that National LEV
is the preferred motor vehicle control
program. Auto manufacturers have
agreed to sell cleaner vehicles meeting
the National LEV standards throughout

New Jersey for the duration of the
manufacturers’ commitments to the
National LEV program. This SIP
revision is required as part of the
agreement between states and
automobile manufacturers to ensure the
continuation of the National LEV
program to supply clean cars throughout
most of the country, beginning with
1999 model year vehicles in
Northeastern states and extending to
other states beginning with 2001 model
year vehicles.

DATES: This rule is effective on January
3, 2000 without further notice, unless
EPA receives adverse comment by
December 3, 1999. If we receive such
comment, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that this rule will not take effect.

ADDRESSES: Comments may be mailed
to: Raymond Werner, Acting Chief, Air
Programs Branch, Environmental
Protection Agency, Region 2, 290
Broadway, 25th Floor, New York, NY
10007-1866.

Copies of the State submittal are
available for public inspection during
normal business hours, by appointment,
at the following addresses:

Environmental Protection Agency,
Region 2, Air Programs Branch, 290
Broadway, 25th Floor, New York, NY
10007-1866.

New Jersey Department of
Environmental Protection, Bureau of
Air Quality Planning, 401 East State
Street, CNO27, Trenton, New Jersey
08625

FOR FURTHER INFORMATION CONTACT:
Michael P. Moltzen, Air Programs
Branch, Environmental Protection
Agency, 290 Broadway, 25th Floor, New
York, NY 10007-1866, (212) 637-3710.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. What action is EPA taking today?

2. What is the National Low Emission
Vehicle program?

3. What is New Jersey’s role in the National
LEV program?

4. Final Action

5. Administrative Requirements

1. What Action Is EPA Taking Today?

The EPA is approving New Jersey’s
State Implementation Plan (SIP)
revision, submitted on February 22,
1999, which fulfills the State’s
obligation to incorporate its
commitment to the National Low
Emission Vehicle (National LEV)
program in the SIP. The submittal
contains amendments, adopted on
February 3, 1999, to the State’s “Ozone
Transport Commission—Low Emission
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Vehicle” (OTC-LEV) program rules at
N.J.A.C. 7:27-26. These changes
complete New Jersey’s process of
agreeing to participate in, or “‘opting
into” the National LEV program.

The State’s commitment to opt into
the National LEV program was stated by
Governor Christine Todd Whitman in
her January 28, 1998 letter to the EPA
Administrator. New Jersey’s regulations
now provide that the National LEV
program is an acceptable compliance
option, in addition to the California low
emission vehicle (CAL LEV) program,
for new motor vehicles sold in the State.

New Jersey had previously adopted
the CAL LEV program, but had also
specified that National LEV would be
the State’s preferred motor vehicle
control program if it became effective.
Based on the opt-ins and commitments
of the auto manufacturers and the
Northeastern states, on March 2, 1998,
EPA determined that National LEV is in
effect. New Jersey’s SIP revision is
required as part of the agreement
between states and automobile
manufacturers to ensure the
continuation of this program to bring
clean cars throughout the country,
beginning with 1999 model year
vehicles in the Northeast.

The final National LEV rule stated
that if states submitted SIP revisions
containing language substantively
identical to the language in the National
LEV regulations without additional
conditions, and if the submissions met
the Clean Air Act requirements for
approvable SIP submissions, we would
not need to go through notice-and-
comment rulemaking to approve the SIP
revisions. In the National LEV
rulemaking, we provided full
opportunity for public comment on the
language for the SIP revisions. Thus, as
discussed in more detail in the final
rule, the requirements for EPA approval
are easily verified objective criteria. See
63 FR 936 (January 7, 1998). While we
believe that we could have
appropriately approved the New Jersey
submittal without providing for
additional notice and comment, we
nonetheless decided to take this action
as a direct final rulemaking, which
allows an opportunity for further public
comment. Here, we are not under a
timing constraint that would support a
shorter rulemaking process, and thus we
decided there was no need to deviate
from EPA’s usual procedures for SIP
approvals.

2. What Is the National Low Emission
Vehicle Program?

The National Low Emission Vehicle
(National LEV) program is a voluntary
nationwide clean car program, designed

to reduce smog and other pollution from
new motor vehicles. On January 7, 1998,
(63 FR 926) EPA published a final rule
outlining the National LEV program.
The National LEV regulations allow
auto manufacturers to commit to meet
tailpipe standards for cars and light
light-duty trucks that are more stringent
than EPA can mandate. The regulations
provided that the program would come
into effect only if Northeastern states
and the auto manufacturers voluntarily
signed up for it. On March 9, 1998 (63
FR 11374), EPA published a notice
finding that nine Northeastern states
(New Jersey, New Hampshire, Rhode
Island, Connecticut, Pennsylvania,
Maryland, Virginia, Delaware and the
District of Columbia) and 23
manufacturers had opted into the
National LEV program and that the
program is in effect. Now that it is in
effect, National LEV is enforceable in
the same manner as any other federal
new motor vehicle program.

National LEV will achieve significant
air pollution reductions nationwide. In
addition, the program provides
substantial harmonization of federal and
California new motor vehicle standards
and test procedures, which enables
manufacturers to design and test
vehicles to one set of standards
nationwide. The National LEV program
demonstrates how cooperative,
partnership efforts can produce a
smarter, cheaper program that reduces
regulatory burden while increasing
protection of the environment and
public health.

The National LEV program will result
in substantial reductions in non-
methane organic gases (NMOG) and
nitrous oxides (NOx), which contribute
to unhealthy levels of smog in many
areas across the country. National LEV
vehicles are 70% cleaner than today’s
model requirements under the Clean Air
Act. This voluntary program provides
auto manufacturers flexibility in
meeting the associated standards as well
as the opportunity to harmonize their
production lines and make vehicles
more efficiently.

National LEV vehicles were estimated
to cost an additional $76 above the price
of vehicles otherwise required today,
but it is expected that due to factors
such as economies of scale and
historical trends related to emission
control costs, the per vehicle cost will
be even lower. This incremental cost is
less than 0.5% of the price of an average
new car. In addition, the National LEV
program will help ozone nonattainment
areas across the country improve their
air quality as well as reduce pressure to
make further, more costly emission

reductions from stationary industrial
sources.

Because it is a voluntary program,
National LEV was set up to come into
effect, and will remain in effect, only if
the Northeastern state and auto
manufacturer participants commit to the
program and abide by their
commitments. The states and
manufacturers initially committed to the
program through opt-in notifications to
EPA, which were sufficient for EPA to
find that National LEV had come into
effect. The National LEV regulations
provide that the second stage of the state
commitments is to be made through SIP
revisions that incorporate the state
commitments to National LEV in state
regulations, which EPA will approve
into the federally-enforceable SIPs. The
National LEV regulations laid out the
elements to be incorporated in the SIP
revisions, the timing for such revisions,
and the language (or substantively
similar language) that needs to be
included in a SIP revision to allow EPA
to approve the revision as adequately
committing the state to the National
LEV program. In today’s action, EPA is
approving the National LEV SIP revision
for New Jersey as adequately
committing the State to the program.
EPA expects to take similar action for
the other states that have elected to join
the National LEV program in the future.

3. What Is New Jersey’s Role in the
National LEV Program?

Along with eight other Northeast
states, New Jersey has chosen to
participate in and accept National LEV
as an alternative motor vehicle control
program. New Jersey has adopted state
clean vehicle rules which include
provisions for a program identical to the
California low emission vehicle (CAL
LEV) program, pursuant to section 177
of the Clean Air Act. The motor vehicle
program rules, originally adopted on
November 22, 1995, are titled “Ozone
Transport Commission—Low Emission
Vehicle program” (OTC-LEV) and are
codified at N.J.A.C. 7:27-26. These rules
explicitly provide that motor vehicle
manufacturers could comply with a
national program as an alternative to the
CAL LEV program in New Jersey.

The State adopted amendments, on
February 3, 1999, to its OTC-LEV
program rules. Those amendments,
transmitted in the SIP submittal we are
acting on today, modify the OTC-LEV
rule to accept compliance with National
LEV, specifically, as the auto
manufacturers’ alternative to
compliance with the section 177 CAL
LEV requirements. The State’s
regulations now provide that for the
duration of New Jersey’s participation in



59640

Federal Register/Vol. 64, No. 212/Wednesday, November 3, 1999/Rules and Regulations

National LEV, manufacturers may
comply with National LEV or equally
stringent mandatory federal standards in
lieu of compliance with the CAL LEV
program adopted pursuant to section
177. The regulations accept National
LEV as a compliance alternative for
requirements applicable to passenger
cars, light light-duty trucks, and light-
duty trucks designed to operate on
gasoline. The regulations further
provide that New Jersey’s participation
in National LEV conditionally extends
until model year 2006. The condition is
that by the end of calendar year 2000,
EPA must adopt mandatory standards at
least as stringent as the National LEV
standards. Such standards would apply
to new motor vehicles beginning in
model year 2004, 2005 or 2006. If EPA
does not adopt such standards by that
date, the State’s participation in
National LEV would extend only until
model year 2004. Through this
regulation and its amendments, the
State has adequately committed to the
National LEV program, as provided in
the final National LEV rule.

4. Final Action

EPA has evaluated the SIP revision
submitted by New Jersey and have
determined it is consistent with the EPA
National LEV regulations and meets the
Clean Air Act section 110 requirements
for SIP approvals. Therefore, EPA is
approving the New Jersey “OTC-LEV”
program rules as amended on February
3, 1999, and submitted on February 22,
1999, into the New Jersey SIP.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the “‘Proposed
Rules’ section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective January 3, 2000
without further notice unless the
Agency receives adverse comment by
December 3, 1999.

If EPA receives adverse comment,
then EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. EPA will address all
public comments received in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

5. Administrative Requirements
A. Executive Order 12866

Regulatory Impact Analysis

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ‘““Regulatory Planning
and Review.”

B. Executive Orders on Federalism

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a state, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies by consulting, Executive
Order 12875 requires EPA to provide to
the Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected state, local and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of state, local and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today'’s rule does not create a
mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of Executive Order 12875 do
not apply to this rule.

On August 4, 1999, President Clinton
issued a new executive order on
federalism, Executive Order 13132, (64
FR 43255 (August 10, 1999),) which will
take effect on November 2, 1999. In the
interim, the current Executive Order
12612 (52 FR 41685 (October 30, 1987))
on federalism still applies. This rule
will not have a substantial direct effect
on states, on the relationship between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 12612. The rule affects
only one state, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety

Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “‘economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it is not “‘economically
significant” as defined under E. O.
12866, and does not involve an action
that addresses environmental or safety
risks.

D. Executive Order 13084

Consultation and Coordination With
Indian Tribal Governments

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
OMB, in a separately identified section
of the preamble to the rule, a
description of the extent of EPA’s prior
consultation with representatives of
affected tribal governments, a summary
of the nature of their concerns, and a
statement supporting the need to issue
the regulation. In addition, Executive
Order 13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. Accordingly,
the requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Impact on Small Entities

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on



Federal Register/Vol. 64,

No. 212/Wednesday, November 3, 1999/Rules and Regulations

59641

a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

F. Unfunded Mandates

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
state, local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that this final
approval action does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either state, local, or tribal

governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under state or local law, and imposes no
new requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

H. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 3, 2000.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,

§52.1605 EPA-approved New Jersey regulations.

Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.
Dated: September 27, 1999.
William J. Muszynski,
Acting Regional Administrator,
Region 2.
Part 52, chapter |, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart FF—New Jersey

2. Section 52.1570 is amended by
adding new paragraph (c)(67) to read as
follows:

§52.1570 Identification of plan.
* * * * *

(C) * * *
* * * * *

(67) Revision to the New Jersey State
Implementation Plan (SIP) for ozone,
submitting amended New Jersey Ozone
Transport Commission—Low Emission
Vehicle (OTC-LEV) program, Opting
into the National Low Emission Vehicle
(National LEV) Program, dated February
22,1999, submitted by the New Jersey
Department of Environmental Protection
(NJDEP).

(i) Incorporation by reference: Title 7,
Chapter 27, Subchapter 26, ““‘Ozone
Transport Commission—Low Emission
Vehicles Program,” effective March 1,
1999.

(ii) Additional information: Letter
from the New Jersey Department of
Environmental Protection
Commissioner Shinn, dated February
22, 1999, submitting a revision to the
New Jersey State Implementation Plan
for the National Low Emission Vehicle
program.

3. Section 52.1605 is amended by
revising the entry for “*Subchapter 26"
under the heading “Title 7, Chapter 27"
in numerical order to read as follows:

State regulation

State effective date

EPA approved date

Explanation

Title 7, Chapter 27
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State regulation State effective date EPA approved date Explanation
* * * * * * *
Subchapter 26, “Ozone Trans- March 1, 1999 ....... Nov. 3, 1999 .......... Provides that for the duration of New Jersey’s participation in Na-

port Commission—Low
Emission Vehicles Program”.

tional Low Emission Vehicle (LEV), manufacturers may comply
with National LEV or equally stringent mandatory federal stand-
ards in lieu of compliance with the California LEV program
adopted pursuant to section 177. The regulations accept Na-
tional LEV as a compliance alternative for requirements applica-
ble to passenger cars, light light-duty trucks, and light-duty
trucks designed to operate on gasoline.

* * *

* *

[FR Doc. 99-27793 Filed 11-2-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IN106-1a; FRL—6446-5]

Approval and Promulgation of
Implementation Plan; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving an Indiana
request to amend the Stage Il Vapor
Recovery rule as a revision to the State
Implementation Plan (SIP). Indiana
submitted the SIP revision request on
April 6, 1999. The revision affects
gasoline dispensing facilities in Clark,
Floyd, Lake, and Porter Counties. Stage
Il Vapor Recovery systems lower
Volatile Organic Compound (VOC)
emissions from vehicle refueling
operations. VOC emissions are a
precursor of ground-level ozone,
commonly known as smog.

DATES: This rule is effective on January
3, 2000, unless EPA receives adverse
written comments by December 3, 1999.
If adverse written comment is received,
EPA will publish a timely withdrawal of
the rule in the Federal Register and
inform the public that the rule will not
take effect.

ADDRESSES: Written comments should
be sent to: J. EImer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch (AR-18J), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. Copies of the revision
request for this rulemaking action are
available for inspection at the following
address: U.S. Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604. (It is
recommended that you telephone

Francisco J. Acevedo at (312) 886-6061
before visiting the Region 5 Office).

FOR FURTHER INFORMATION CONTACT:
Francisco J. Acevedo, Environmental
Protection Specialist, at (312) 886—6061.
SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“‘we,” “‘us,”, or “‘our’’ are used we mean
EPA.
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I. What Action Is EPA Proposing in
This Rulemaking?

We are approving Indiana’s April 6,
1999, SIP revision request to amend the
Stage Il Vapor Recovery rules
promulgated by Indiana in 1993 and
approved by us on April 28, 1994. The
amendments we are approving clarify
the applicability of definitions
pertaining to gasoline dispensing
facilities.

Il. Why Are the Amendments to the
Stage Il Vapor Recovery Rule
Approvable?

This SIP revision does not impact the
stringency of the SIP. The definitions
specific to the Stage Il Vapor Recovery
rules promulgated by Indiana in 1993
and approved by us on April 28, 1994
were incorrectly incorporated into the
general provisions for all of the volatile
organic compound rules contained in
Indiana rule 326 IAC Article 8. To

ETMMUO®>

rectify this error and avoid future
confusion, Indiana amended the Stage 1l
rules and relocated the definitions
specific to gasoline dispensing facilities
from 326 IAC 8-1-0.5 to 326 IAC 8-4—
6. Indiana did not make any other
substantive changes to the Stage Il rule;
and this revision does not change the
requirements of the Stage Il program
originally approved. For these reasons,
the amendments to the Stage Il Vapor
Recovery rule are approvable.

I1l. Where Are the Rules for This SIP
Revision Codified?

The Stage Il Vapor Recovery rule
amendments are codified under 326 IAC
8-1-0.5: Definitions, and 326 IAC 8—4—
6: Gasoline dispensing facilities.

The rules were published in the
Indiana Register on November 1, 1995
(19 In. Reg. 202). The effective date of
the rules is October 18, 1995.

IV. What Public Hearing Opportunities
Were Provided for This SIP Revision?

Indiana held public hearings on
March 1, 1995, and on May 3, 1995, in
Indianapolis, Indiana.

V. Final Rulemaking Action

In this rulemaking action, we are
approving the April 6, 1999, SIP
revision request, which includes
technical amendments to the Stage 1l
Vapor recovery rule affecting gasoline
dispensing facilities.

The EPA is publishing this action
without prior proposal because EPA
views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
written comments be received. This
action will be effective without further
notice unless EPA receives relevant
adverse written comment by December
3, 1999. Should the Agency receive such
comments, it will publish a timely
withdrawal informing the public that
this action will not take effect. Any
parties interested in commenting on this
action should do so at this time. If no
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such comments are received, the public
is advised that this action will be
effective on January 3, 2000.

V1. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ‘““Regulatory Planning
and Review.”

B. Executive Order 12875

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected state, local, and tribal
governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
state, local, and tribal governments “‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.” Today’s rule does not create
a mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions

intended to mitigate environmental
health or safety risks.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, E.O. 13084
requires EPA to develop an effective
process permitting elected and other
representatives of Indian tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today'’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the

economic reasonableness of state action.
The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 25566 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
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(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘“voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

I. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 3, 2000.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: September 17, 1999.
Francis X. Lyons,
Regional Administrator, Region 5.

For the reasons stated in the
preamble, part 52, chapter I, title 40 of

the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart P—Indiana

2. Section 52.770 is amended by
adding paragraph (c)(125) to read as
follows:

§52.770 Identification of Plan.
* * * * *
(C) * X *

(125) On April 6, 1999, Indiana
submitted amended rules for the control
of volatile organic compound emissions
from vehicle refueling in Clark, Floyd,

Lake, and Porter Counties as a revision
to the State Implementation Plan.

(i) Incorporation by reference.

326 Indiana Administrative Code 8—
1: General Provisions, Section 0.5:
Definitions and 326 Indiana
Administrative Code 8—4: Petroleum
Sources, Section 6: Gasoline Dispensing
Facilities. Adopted by the Indiana Air
Pollution Control Board May 3, 1995.
Filed with the Secretary of State
September 18, 1995. Published at
Indiana Register, Volume 19, Number 2,
November 1, 1995. Effective October 18,
1995.

[FR Doc. 99-28039 Filed 11-2-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[KY-75-1-9910a; KY-97-1-9911a; FRL—
6465-6]

Approval and Promulgation of
Implementation Plans, Kentucky:
Approval of Revisions to the Kentucky
State Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule; Withdrawal.

SUMMARY: On September 13, 1999, EPA
published a direct final rule (64 FR
49404) approving, and an accompanying
proposed rule (64 FR 4925) proposing to
approve the Louisville 15 Percent Rate-
of-Progress Plan (15 percent plan) which
was submitted on November 12, 1993,
and amended on June 30, 1997. As
stated in the Federal Register
document, if adverse or critical
comments were received by October 13,
1999, the effective date would be
delayed and timely notice would be
published in the Federal Register.
Therefore, due to receiving adverse
comments within the comment period,
EPA is withdrawing the direct final rule
and will address all public comments
received in a subsequent final rule
based on the proposed rule. EPA will
not institute a second comment period
on this document.

DATE: The direct final rule published on
September 13, 1999 (64 FR 49404) is
withdrawn as of November 3, 1999.

FOR FURTHER INFORMATION CONTACT:
Scott M. Martin, Regulatory Planning
Section, Air Planning Branch, Air,
Pesticides & Toxics Management
Division, Region 4 Environmental
Protection Agency, 61 Forsyth Street,
SW, Atlanta, Georgia 30303-3104. The
telephone number is (404) 562-9036.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule located in the final rules section of
the September 13, 1999, Federal
Register (64 FR 49404).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: October 19, 1999.

A. Stanley Meiburg,

Acting Regional Administrator, Region 4.
[FR Doc. 99-28390 Filed 11-2-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR PART 52

[OH 129-1a; FRL-6464-5]
Approval and Promulgation of
Maintenance Plan Revisions; Ohio

AGENCY: United States Environmental
Protection Agency (USEPA).

ACTION: Direct final rule.

SUMMARY: USEPA is approving an
August 19, 1999, request from Ohio for
a State Implementation Plan (SIP)
revision of the Columbiana County
ozone maintenance plan. The
maintenance plan revision establishes a
new transportation conformity mobile
source emissions budget for the year
2005. USEPA is approving the
allocation of a portion of the safety
margin for oxides of nitrogen (NOx) to
the area’s 2005 mobile source emissions
budget for transportation conformity
purposes. This allocation will still
maintain the total emissions for the area
at or below the attainment level
required by the transportation
conformity regulations. The
transportation conformity budget for
volatile organic compounds will remain
the same as previously approved in the
maintenance plan.

DATES: This rule is effective on January
3, 2000, unless USEPA receives adverse
written comments by December 3, 1999.
If adverse comment is received, USEPA
will publish a timely withdrawal of the
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: Send written comments to:
J. Elmer Bortzer, Chief, Regulation
Development Section, Air Programs
Branch, (AR-18J), U.S. Environmental
Protection Agency, Region 5, 77 West
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Jackson Boulevard, Chicago, Illinois,
60604.

You may inspect copies of the
documents relevant to this action during
normal business hours at the following
location:

Regulation Development Section, Air
Programs Branch, (AR-18J), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois, 60604.

Please contact Patricia Morris at (312)
353-8656 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT:
Patricia Morris, Environmental
Scientist, Regulation Development
Section, Air Programs Branch (AR-18J),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—8656.

SUPPLEMENTARY INFORMATION:

Throughout this document wherever

“we’’, “‘us”, or “‘our” are used we mean

USEPA.

This Supplementary Information
section is organized as follows:

What action is USEPA taking today?

Who is affected by this action?

How did the State support its request?

What is transportation conformity?

What is an emissions budget?

What is a safety margin?

How does this action change the
Columbiana County ozone
maintenance plan?

Why is the request approvable?

USEPA Action.

Administrative Requirements.

What Action is USEPA Taking Today?

In this action, we are approving a
revision to the ozone maintenance plan
for Columbiana County, Ohio. The
revision will change the mobile source
emissions budget for NOx that is used
for transportation conformity purposes.
The revision will keep the total
emissions for the area at or below the
attainment level required by law. This
action will allow State or local agencies
to maintain air quality while providing
for transportation growth.

Who Is Affected by This Action?

Primarily, the transportation sector
represented by Ohio Department of
Transportation and persons needing to
travel through Columbiana County will
be affected by this revision. A proposed
project to build a new 4 lane highway
through a portion of Columbiana County
would produce higher emissions than
currently allowed in the maintenance
plan. The conformity rule, however,
provides that if a *‘safety margin’ exists
in the maintenance plan, then the safety
margin can be allocated to the

transportation sector via the mobile
source budget.

How Did the State Support This
Request?

On August 19, 1999, Ohio submitted
to USEPA a SIP revision request for the
Columbiana County ozone maintenance
area. A public hearing on this proposal
was held on September 22, 1999. No
one from the public commented on the
proposed revisions. At the public
hearing Ohio officially changed the
request from 1 ton per day of NOx to 0.5
ton per day of NOx to be allocated to the
mobile source budget.

In the submittal, Ohio requested to
establish a new 2005 mobile source
emissions budget for NOx for the
Columbiana County, Ohio, ozone
maintenance area. The State originally
requested that 1 ton per day of NOx be
allocated from the maintenance plan’s
safety margin. After comment from
USEPA, however, the request was
changed to 0.5 ton per day of NOx. The
0.5 ton per day change will
accommodate the proposed highway
and leave a safety margin for future use.
The mobile source budgets are used for
transportation conformity purposes.

What Is Transportation Conformity?

Transportation conformity means that
the level of emissions from the
transportation sector (cars, trucks and
buses) must be consistent with the
requirements in the SIP to attain and
maintain the air quality standards. The
Clean Air Act, in section 176(c),
requires conformity of transportation
plans, programs and projects to an
implementation plan’s purpose of
attaining and maintaining the National
Ambient Air Quality Standards. On
November 24, 1993, USEPA published a
final rule establishing criteria and
procedures for determining if
transportation plans, programs and
projects funded or approved under Title
23 U.S.C. or the Federal Transit Act
conform to the SIP.

The transportation conformity rules
require an 0zone maintenance area,
such as Columbiana County, to compare
the actual projected emissions from
cars, trucks and buses on the highway
network, to the mobile source emissions
budget established by a maintenance
plan. The Columbiana County area has
an approved ozone maintenance plan.
Our approval of the maintenance plan
established the mobile source emissions
budgets for transportation conformity
purposes.

What Is an Emissions Budget?

An emissions budget is the projected
level of controlled emissions from the

transportation sector (mobile sources)
that is estimated in the SIP. The SIP
controls emissions through regulations,
for example, on fuels and exhaust levels
for cars. The emissions budget concept
is further explained in the preamble to
the November 24, 1993, transportation
conformity rule (58 FR 62188). The
preamble also describes how to
establish the mobile source emissions
budget in the SIP and how to revise the
emissions budget. The transportation
conformity rule allows the mobile
source emissions budget to be changed
as long as the total level of emissions
from all sources remains below the
attainment level.

What Is a Safety Margin?

A “‘safety margin” is the difference
between the attainment level of
emissions (from all sources) and the
projected level of emissions (from all
sources) in the maintenance plan. The
attainment level of emissions is the
level of emissions during one of the
years in which the area met the air
quality health standard. For example:
Columbiana County was monitoring
attainment of the one hour ozone
standard during the 1988—-1990 time
period. The State uses 1990 as the
attainment level of emissions for
Columbiana County. The emissions
from County point, area and mobile
sources in 1990 equaled 23.98 tons per
day of VOC and 11.66 tons per day of
NOx. The Ohio Environmental
Protection Agency projected emissions
out to the year 2005 and projected a
total of 18.70 tons per day of VOC and
10.02 tons per day of NOx from all
sources in Columbiana County. The
safety margin for the County is
calculated to be the difference between
these amounts or 5.28 tons per day of
VOC and 1.64 tons per day of NOx.
Table 1 gives detailed information on
the estimated emissions from each
source category and the safety margin
calculation.

The 2005 emission projections reflect
the point, area and mobile source
reductions and are illustrated in Table
1.

TABLE 1.—NOx and VOC Emissions
Budget; and Safety Margin Deter-
minations, Columbiana County

[Tons/day]
Source Category 1990 ‘ 2005
VOC Emission
Point ..o 1.89 2.25
Mobile 11.69 5.65
Area ..ooovvvvevviiiiiiiniiiiiinnns 10.40 10.80
Totals ....cooevvvvveeeeee, 23.98 ‘ 18.70
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TABLE 1.—NOx and VOC Emissions
Budget; and Safety Margin Deter-
minations, Columbiana County—
Continued

[Tons/day]

Source Category ‘ 1990 ‘ 2005

Safety Margin = 1990 total emissions—2005
total emissions = 5.28 tons/day VOC

NOx Emissions
0.06 0.07
7.00 5.05
4.60 4.90
Totals ..ooccvvevieeeeeen. 11.66 ‘ 10.02

Safety Margin = 1990 total emissions—2005
total emissions = 1.64 tons/day NOx

The emissions are projected to
maintain the area’s air quality consistent
with the air quality health standard. The
safety margin credit can be allocated to
the transportation sector. The total
emission level, even with this allocation
will be below the attainment level or
safety level and thus is acceptable. The
safety margin is the extra safety [points]
that can be allocated as long as the total
level is maintained.

How Does This Action Change the
Columbiana County Zone Maintenance
Plan?

It raises the NOx emissions budget for
mobile sources. The maintenance plan
is designed to provide for future growth
while still maintaining the ozone air
quality standard. Growth in industries,
population, and traffic is offset with
reductions from cleaner cars and other
emission reduction programs. Through
the maintenance plan the State and
local agencies can manage and maintain
air quality while ?roviding for growth.

In the submittal, Ohio requested to
allocate part of the area’s safety margin
to the mobile source emissions budget.
The Columbiana County area’s safety
margin is the difference between the
1990 attainment inventory year and the
2005 projected emissions inventory
(5.28 tons /day VOC safety margin, and
1.64 tons/day NOx safety margin) as
shown in Table 1. The SIP revision
requests the allocation of 0.5 ton/day
NOy, into the area’s mobile source NOx
emissions budget from the safety
margin. The 2005 mobile source NOx
emissions budget showing the safety
margin allocations are outlined in Table
2. The mobile source NOx emissions
budget in Table 2 will be used for

transportation conformity purposes.
Table 2 below illustrates that the

requested portion of the safety margin
can be allocated to the 2005 mobile
source budget and that total emissions
will still remain at or below the 1990
attainment level of total emissions for

the Columbiana County maintenance
area. Since the area would still be at or
below the 1990 attainment level for the
total emissions, this allocation is
allowed by the conformity rule. The
VOC budget and safety margin will
remain the same.

TABLE 2.—ALLOCATION OF SAFETY
MARGIN TO THE 2005 MOBILE

SOURCE EMISSIONS BUDGET,
COLUMBIANA COUNTY
[Tons/day]
Source category 1990 2005

NOx Emissions

Point .....ooeeiiiiiiiiiieee, 0.06 0.07
Mobile .. 7.00 5.55
Area ..ccoovveiiieieeeees 4.60 4.90

Total .vevveeviiiiieeeene 11.66 10.52

Remaining Safety Margin = 1990 total
emissions — 2005 total emissions = 1.14
tons/day NOx

Why is the Request Approvable?

After review of the SIP revision
request, USEPA finds that the requested
allocation of the safety margin for the
Columbiana County area is approvable
because the new mobile source
emissions budget for NOx maintains the
total emissions for the area at or below
the attainment year inventory level as
required by the transportation
conformity regulations. This allocation
is allowed by the conformity rule since
the area would still be at or below the
1990 attainment level for the total
emissions.

USEPA Action

USEPA is approving the requested
allocation of the safety margin to the
mobile source NOx emission budget for
the Columbiana County ozone
maintenance area.

USEPA is publishing this action
without prior proposal because USEPA
views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, USEPA is proposing to
approve the SIP revision should adverse
written comments be filed. This action
will be effective without further notice
unless USEPA receives relevant adverse
written comment by December 3, 1999.
Should the Agency receive such
comments, it will publish a final rule
informing the public that this action
will not take effect. Any parties
interested in commenting on this action
should do so at this time. If no such
comments are received, the public is
advised that this action will be effective
on January 3, 2000.

Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ““Regulatory Planning
and Review.”

B. Executive Orders on Federalism

Under E.O. 12875, USEPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, USEPA must provide to the
Office of Management and Budget a
description of the extent of USEPA’s
prior consultation with representatives
of affected state, local, and tribal
governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation.

In addition, E.O. 12875 requires
USEPA to develop an effective process
permitting elected officials and other
representatives of state, local, and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”
Today’s rule does not create a mandate
on state, local or tribal governments.
The rule does not impose any
enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

On August 4, 1999, President Clinton
issued a new executive order on
federalism, Executive Order 13132 (64
FR 43255 (August 10, 1999),) which will
take effect on November 2, 1999. In the
interim, the current Executive Order
12612 [52 FR 41685 (October 30, 1987),]
on federalism still applies. This rule
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 12612. The rule affects
only one State, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
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significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
USEPA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13084

Under E.O. 13084, USEPA may not
issue a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, USEPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of USEPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation.

In addition, E.O. 13084 requires
USEPA to develop an effective process
permitting elected and other
representatives of Indian tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial

number of small entities because SIP
approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, |
certify that this action will not have a
significant economic impact on a
substantial number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(8)(2).

F. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, USEPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a Federal
mandate that may result in estimated
annual costs to State, local, or tribal
governments in the aggregate; or to
private sector, of $100 million or more.
Under Section 205, USEPA must select
the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires USEPA to establish
a plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

USEPA has determined that the
approval action promulgated does not
include a Federal mandate that may
result in estimated annual costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

Congress and to the Comptroller General
of the United States. USEPA will submit
a report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
USEPA must consider and use
“voluntary consensus standards” (VCS)
if available and applicable when
developing programs and policies
unless doing so would be inconsistent
with applicable law or otherwise
impractical.

USEPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

I. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 3, 2000.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Nitrogen oxides, Transportation
conformity.

Dated: October 20, 1999.

Francis X. Lyons,
Regional Administrator.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:
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Authority: 42 U.S.C. 7401 et seq.

Subpart KK—Ohio

2. Section 52.1885 is amended by
adding paragraph (a)(13) to read as
follows:

§52.1885 Control Strategy: Ozone.

(a * * *

(13) Approval—On August 19, 1999,
Ohio submitted a revision to the ozone
maintenance plan for the Columbiana
County area. The revision consists of
allocating a portion of the Columbiana
County area’s NOx safety margin to the
transportation conformity mobile source
emissions budget. The mobile source
emissions budgets for transportation
conformity purposes for the Columbiana
County area are now: 5.65 tons per day
of volatile organic compound emissions
for the year 2005 and 5.55 tons per day
of oxides of nitrogen emissions for the
year 2005. This approval only changes
the NOx transportation conformity
emission budget for Columbiana
County.

[FR Doc. 99-28386 Filed 11-2-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[MD054-3044a; FRL—6456—6]

Approval and Promulgation of State
Air Quality Plans for Designated
Facilities and Pollutants; Maryland;
Revision to Section 111(d) Plan
Controlling Total Reduced Sulfur
Emissions From Existing Kraft Pulp
Mills

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This action approves the
section 111(d) plan revision submitted
by the State of Maryland regarding
revised monitoring procedures test
methods used to determine compliance
of total reduced sulfur (TRS) emissions
from existing kraft pulp mills. The plan
revision was submitted in accordance
with the requirements of the Clean Air
Act (the Act). EPA is approving this
plan revision because Maryland’s
revised procedures meet current EPA
requirements for monitoring and testing
TRS emissions.

DATES: This final rule is effective
January 3, 2000 unless by December 3,
1999 adverse or critical comments are
received. If adverse comment is
received, EPA will publish a timely

withdrawal of the direct final rule in the
Federal Register informing the public
the rule will not take effect.

ADDRESSES: Comments may be mailed to
Harold A. Frankford, Office of Air
Programs, Mail Code 3AP20,
Environmental Protection Agency,
Region 111, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the following locations: Air
Protection Division, Environmental
Protection Agency, Region Ill, 1650
Arch Street, Philadelphia, Pennsylvania
19103; and the Maryland Department of
the Environment, 2500 Broening
Highway, Baltimore, Maryland, 21224.
FOR FURTHER INFORMATION CONTACT:
Harold A. Frankford at (215) 814—-2108,
or by e-mail at
frankford.harold@epamail.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we”, “‘us”, or “‘our’ is used, we mean
EPA.

What Action is EPA Taking?

We are approving a revision to
Maryland’s section 111(d) plan for the
control of total reduced sulfur (TRS)
emissions from kraft pulp mills.

What Does the Revision Consist Of?

Maryland has revised COMAR
26.11.14.05 (monitoring and reporting
requirements for control of kraft pulp
mills TRS emissions) to incorporate
Method 16B of Technical Memorandum
91-01 as the method for continuous
monitoring of TRS emissions from
recovery boilers (COMAR
26.11.14.05A.), and once-a-month grab
sampling from smelt dissolving tanks
(COMAR 26.11.14.05B). According to
documents supplied by Maryland
accompanying this revision, Method
16B of Technical Memorandum 91-01
consists of cross-references to the
Method 16B provisions found in 40 CFR
part 60, Appendix A.

What Actions Did the State Take to
Satisfy the Federal Public Hearing
Requirements?

Maryland certified that public
hearings on the revisions to COMAR
26.11.14.05 were held in Baltimore on
November 25, 1991 in accordance with
the requirements of 40 CFR 60.23(d).

What is EPA Evaluation?

The April 2, 1992 revisions to
COMAR 26.11.14.05 replace provisions
found in TM-116, Method 12 [Revised
1980] submitted with the State’s original
Section 111(d) plan controlling TRS

from kraft pulp mills. We had approved
these test methods on May 11, 1982 (47
FR 20127). Since then, we have revised
the monitoring and testing provisions of
40 CFR part 60 as they apply to
measuring TRS emissions from kraft
pulp mills—May 20, 1986 (51 FR 18545)
for emissions monitoring, February 14,
1990 (55 FR 5212) for test methods and
procedures. We have determined that
Maryland’s revised provisions found in
COMAR 26.11.14.05 reflect our current
requirements for monitoring and testing
TRS emissions from recovery boilers
and smelt dissolving tanks.

Final Action

We are approving the revisions to
COMAR 26.11.14.05 regarding
monitoring procedures and test methods
for measuring TRS emissions from
affected facilities. We are publishing
this rule without prior proposal because
we view this as a noncontroversial
amendment and anticipate no adverse
comment. However, in the “Proposed
Rules’ section of today’s Federal
Register, we are publishing a separate
document that will serve as the proposal
to approve the revision to Maryland’s
Section 111(d) plan for controlling TRS
emissions from kraft pulp mills if
adverse comments are filed. This rule
will be effective on January 3, 2000
without further notice unless we receive
adverse comment by December 3, 1999.
If we receive adverse comment, we will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. We will
address all public comments in a
subsequent final rule based on the
proposed rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

I11. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from review under E.O. 12866,
entitled ““Regulatory Planning and
Review.”

B. Executive Orders on Federalism

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If EPA complies by
consulting, E.O. requires EPA to provide
to the Office of Management and Budget
a description of the extent of EPA’s
prior consultation with representatives
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of affected state, local, and tribal
governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
state, local, and tribal governments ‘‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.” Today’s rule does not create
a mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

On August 4, 1999, President Clinton
issued a new executive order on
federalism, Executive Order 13132 (64
FR 43255 (August 10, 1999), which will
take effect on November 2, 1999. In the
interim, the current Executive Order
12612 (52 FR 41685 (October 30, 1987)),
on federalism still applies. This rule
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 12612. The rule affects
only one State, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

C. Executive Order 13045

E.O. 13045, entitled ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks™ (62 FR 19885,
April 23, 1997), applies to any rule that
the EPA determines (1) is ““‘economically
significant,” as defined under E.O.
12866, and (2) the environmental health
or safety risk addressed by the rule has
a disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This final rule is not subject to E.O.
13045 because it is not an economically
significant regulatory action as defined
by E.O. 12866, and it does not address
an environmental health or safety risk
that would have a disproportionate
effect on children.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by

statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.” Today’s rule
does not significantly or uniquely affect
the communities of Indian tribal
governments. This action does not
involve or impose any requirements that
affect Indian Tribes. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because approvals under section
111(d) of the Clean Air Act do not create
any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal approval does not create any
new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of a flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of state
action. The Clean Air Act forbids EPA
to base its actions concerning section
111(d) plans on such grounds. Union
Electric Co. v. U.S. EPA, 427 U.S. 246,
255-66 (1976); 42 U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

H. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 3, 2000.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
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shall not postpone the effectiveness of
such rule or action. This action to
approve revised test methods for
Maryland’s section 111(d) plan
controlling TRS emissions from existing
kraft pulp mills may not be challenged
later in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 62
Environmental protection,

Administrative practice and procedure,

Air pollution control, Intergovernmental

relations, Reporting and recordkeeping

requirements, Total reduced sulfur.
Dated: September 30, 1999.

Thomas Voltaggio,

Acting Regional Administrator, EPA Region
1I.

40 CFR Part 62 is amended as follows:
PART 62—[AMENDED]

Subpart V—Maryland

1. The authority citation for Part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
2. Under the following undesignated

centerhead, §62.5100 is amended by
adding paragraph (d) to read as follows:

Plan for Control of Designated
Pollutants From Existing Facilities
(Section 111(d) Plan)

* * * * *

§62.5100 Identification of plan.
* * * * *

(d) Submittal of plan revisions—On
April 2, 1992, Maryland submitted
revisions to COMAR 26.11.14.05A. and
.05B. governing the testing, monitoring,
and reporting of total reduced sulfur
(TRS) emissions from kraft pulp mills.

[FR Doc. 99-26851 Filed 11-2-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 63 and 68
[FRL-6465-7]

Approval of Delegation of the
Accidental Release Prevention
Requirements: Risk Management
Programs Under Clean Air Act Section
112(r)(7): State of Ohio

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This action approves
delegation of the Clean Air Act (CAA)
section 112(r)(7) accidental release
prevention requirements to the State of
Ohio, Environmental Protection Agency

(OEPA), Division of Air Pollution
Control (DAPC), for all applicable Ohio
sources. DAPC requested the section
112(r)(7) delegation on July 23, 1999.
Section 112(r)(7) requires owners and
operators of stationary sources subject to
the requirements to submit a risk
management plan (RMP) to detect and
prevent or minimize accidental releases

of regulated substances. .
In the proposed rule section of this

Federal Register, EPA is proposing
approval of, and soliciting comments
on, the proposed delegation. If adverse
comments are received on this action,
EPA will withdraw this final rule and
address the comments received in
response to this action in a final rule on
the related proposed rule. A second
public comment period will not be held.
Parties interested in commenting on this
action should do so at this time.

DATES: This direct final rule will be
effective January 3, 2000, unless EPA
receives adverse or critical comments by
December 3, 1999. If adverse comment
is received, EPA will publish a timely
withdrawal of the rule in the Federal
Register and inform the public that the
rule will not take effect.

ADDRESSES: Written Comments on this
action should be sent concurrently to:
Bob Mayhugh, U.S. Environmental
Protection Agency, Region 5, 77 W.
Jackson Blvd., (SC-6J), Chicago, IL
60604—-3590, mayhugh.robert@epa.gov,
and Sherri Swihart, Ohio Environmental
Protection Agency, 1800 WaterMark Dr.,
Columbus, Ohio 43215-1099,

sherri.swihart@epa.state.ohio.us.
Copies of Ohio’s section 112(r)

delegation request letter and
accompanying documents are available
for public review during the hours of
8:00 a.m. and 4:30 p.m., Monday
through Friday, at the addresses listed
above. If you would like to review these
documents, please make an
appointment with the appropriate office
at least 24 hours before visiting day.

FOR FURTHER INFORMATION CONTACT: Bob
Mayhugh, U.S. Environmental
Protection Agency, Region 5, Superfund
Division, Office of Chemical Emergency
Preparedness and Prevention, 60604—
3590, (telephone 312/886-5929),
mayhugh.robert@epa.gov, or Sherri
Swihart, Ohio Environmental Protection
Agency, 1800 WaterMark Dr.,
Columbus, Ohio 43215-1099 (telephone
614/644-3594),
sherri.swihart@epa.state.oh.us.
SUPPLEMENTARY INFORMATION: The 1990
CAA Amendments added section 112(r)
to provide for the prevention and
mitigation of accidental chemical
releases. Section 112(r) (3)—(5) mandates
that EPA promulgate a list of “‘regulated
substances,” with threshold quantities.

Processes at stationary sources that
contain a threshold quantity of a
regulated substance are subject to
accidental release prevention
regulations promulgated under CAA
section 112(r)(7). Pursuant to section
112(r)(7), EPA published the risk
management program regulations on
June 20, 1996 (61 FR 31668), and
subsequently amended the regulations
on January 6, 1999 (64 FR 963). The risk
management program regulations are set
forth at 40 CFR part 68. The regulations
require, among other things, that owners
and operators of stationary sources with
more than a threshold quantity of a
regulated substance in a process submit
a risk management plan (RMP) by June
21, 1999, to a central location specified
by EPA. A RMP must include, in
general, an offsite consequence analysis,
a prevention program, and an
emergency response program. The RMPs
will be available to state and local
governments and to the public. These
regulations encourage sources to reduce
the probability of accidentally releasing
substances that have the potential to
cause harm to public health and the
environment. Further, the regulations
stimulate dialog between industry and
the public on ways to improve accident
prevention and emergency response
practices.

Section 112(1) of the CAA and 40 CFR
63.91 and 63.95, authorize EPA, in part,
to delegate the authority to implement
112(r)(7) to any state or local agency
which submits an approvable program
to implement and enforce the section
112(r)(7) requirements, including the
risk management program regulations
set forth at 40 CFR part 68. An
appropriate plan must contain, among
other criteria, the following elements: a
demonstration of the state’s authority
and resources to implement and enforce
regulations that are at least as stringent
as section 112(r) regulations; procedures
for receiving, reviewing, and making
publicly available RMPs; procedures to
provide technical assistance to subject
sources, including small businesses.

On September 28, 1998, the Ohio
Accidental Release Prevention and Risk
Management Planning Act (Chapter
3753-104 Ohio Revised Code) became
effective. This law adopts the federal
requirements found in CAA section
112(r) and the corresponding
regulations for section 112(r)(7) set forth
at 40 CFR part 68 for use with the Ohio
section 112(r) program. Ohio’s section
112(r) program has the authority and
resources to educate the general public
and subject sources through outreach
programs; provide technical assistance;
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review and make publicly available risk
management plans; and adequately
enforce its 112(r) program. Upon
delegation, the State’s program will be
administered by the DAPC of OEPA.
DAPC will work closely with OEPA’s
Division of Emergency Remedial
Response (DERR) which is also
responsible for implementation of the
Federal Emergency Planning and
Community Right-To-Know Act
(EPCRA) program in the State. The
DERR serves as Chair and staff to the
State Emergency Response Commission
(SERC) and has an established
relationship with Ohio’s eighty-seven
Local Emergency Planning Committees
(LEPCs).

Based on Ohio’s delegation request
and its pertinent laws and regulations,
EPA has determined that such a
delegation is appropriate in that Ohio
has satisfied the criteria of 40 CFR 63.91
and 63.95. The Ohio program has
adequate and effective authorities,
resources, and procedures in place for
implementation and enforcement of
non-major and major sources subject to
the section 112(r)(7) requirements. The
State has the primary authority and
responsibility to carry out all elements
of the section 112(r)(7) program for all
sources covered in the State, including
on-site inspections, record keeping
reviews, audits and enforcement.
Although the State has primary
authority and responsibility to
implement and enforce the section
112(r)(7) requirements, nothing shall
preclude, limit, or interfere with the
authority of EPA to exercise its
enforcement, investigatory, and
information gathering authorities
concerning this part of the Act.

Administrative Requirements
A. Executive Order 12866

Under E.O. 12866 (58 FR 51735;
October 4, 1993), EPA must determine
whether a regulatory action is
“significant’ and, therefore, subject to
OMB review and the requirements of
the Executive Order EPA has
determined that the promulgation of
risk management program regulations is
a “‘significant regulatory action” under
the terms of E.O. 12866 (61 FR 31668,
June 20, 1996, 64 FR 963, January 6,
1999). However, the delegation of
section 112(r)(7) unchanged from the
Federal requirements does not create
any new regulatory requirements.
Therefore, this regulatory action is
exempt from Executive Order 12866
review.

B. Executive Orders on Federalism

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a state, local, or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget a description of the extent
of EPA’s prior consultation with
representatives of affected state, local,
and tribal governments, the nature of
their concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of state, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”
Today’s rule does not create a mandate
on state, local or tribal governments.
The State of Ohio has voluntarily
requested delegation of this program.
The state will be implementing its own
pre-existing Accidental Releases
Prevention/Risk Management Planning
program as described in the
Supplemental Information Section of
this notice. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

On August 4, 1999, President Clinton
issued a new executive order on
federalism, Executive Order 13132, (64
FR 43255 (August 10, 1999),) which will
take effect on November 2, 1999. In the
interim, the current Executive Order
12612, (52 FR 41685 (October 30,
1987),) on federalism still applies. This
rule will not have a substantial direct
effect on states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 12612. The
rule affects only one State, and does not
alter the relationship or the distribution
of power and responsibilities
established in the Clean Air Act.

C. Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly
affects or uniquely affects the
communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on

those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, representatives
of Indian tribal governments ‘‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.” Today’s rule
does not significantly or uniquely affect
the communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

D. Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., the EPA must
consider the paperwork burden imposed
by any information collection request in
a proposed or final rule. This rule will
not impose any new information
collection requirements.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA,
Public Law 96-354, September 19,
1980) requires Federal agencies to give
special consideration to the impact of
regulation on small businesses. The
RFA specifies that a regulatory
flexibility analysis must be prepared if
a screening analysis indicates a
regulation will have significant impact
on a substantial number of small
entities. (5 U.S.C. 603 and 604.)
Alternatively, EPA may certify that the
regulatory action will not have a
significant impact on a substantial
number of small entities. Because the
delegation of section 112(r)(7)
unchanged from the Federal
requirements does not create any new
regulatory requirements, | certify that
this action will not have a significant
economic impact on a substantial
number of small entities.

F. Unfunded Mandates

Under section 202, 203 and 205 of the
Unfunded Mandates Reform Act of 1995
(Unfunded Mandates Act), EPA must
undertake various actions in association
with proposed or final rules that include
a Federal mandate that may result in
estimated costs of $100 million or more
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to the private sector, or to state, local,
or tribal governments in the aggregate.

EPA has determined that the approval
action promulgated today does not
constitute a Federal mandate that may
result in estimated costs of $100 million
or more to either state, local, or tribal
governments in the aggregate, or to the
private sector. The State voluntarily
requested this delegation under section
112(1) for the purpose of implementing
and enforcing the risk management
program requirements of section
112(r)(7). The delegation imposes no
new Federal requirements. Because the
State was not required by law to seek
delegation, this Federal action does not
impose a mandate on the State.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

H. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA"), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards (VCS) are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. Today’s
action does not require the public to
perform activities conducive to the use
of VCS. Therefore, EPA believes that
voluntary consensus standards are
inapplicable to this action.

|. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be ‘“’economically
significant’” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it is not an
economically significant rule as defined
by Executive Order 12866, and because
it does not involve decisions based on
environmental health or safety risks.

List of Subjects
40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations.

40 CFR Part 68

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Chemicals, Reporting and recordkeeping
requirements.

Dated: October 21, 1999.
David A. Ullrich,
Acting Regional Administrator, Region 5.
[FR Doc. 99-28311 Filed 11-2-99; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300937; FRL-6387—4]

RIN 2070-AB70

Buprofezin; Extension of Tolerance for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation extends a
time-limited tolerance for residues of
the insecticide buprofezin and its
metabolites in or on curcubits at 0.5 part
per million (ppm) for an additional 1-
year period. This tolerance will expire

and is revoked on December 31, 2000.
This action is in response to EPA’s
granting of an emergency exemption
under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) authorizing use of the
pesticide on cucurbits. Section 408(1)(6)
of the Federal Food, Drug, and Cosmetic
Act (FFDCA) requires EPA to establish
a time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of FIFRA.
DATES: This regulation is effective
November 3, 1999. Objections and
requests for hearings, identified by
docket control number OPP-300937,
must be received by EPA on or before
January 3, 2000.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit IlI. of the
“SUPPLEMENTARY INFORMATION.”
To ensure proper receipt by EPA, your
objections and hearing requests must
identify docket control number OPP—
300937 in the subject line on the first
page of your response.

FOR FURTHER INFORMATION CONTACT: By
mail: Andrea Beard, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460; telephone number: (703)
308-9356; and e-mail address:
beard.andrea@epa.gov.

SUPPLEMENTARY INFORMATION:

|. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Cat- Examples of Poten-
egories NAICS tially A?fected Entities
Industry | 111 Crop production
112 Animal production
311 Food manufacturing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
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Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can | Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations” and then look
up the entry for this document under
the “Federal Register--Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-300937. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall 2 (CM #2), 1921
Jefferson Davis Hwy., Arlington, VA,
from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

11. Background and Statutory Findings

EPA issued a final rule, published in
the Federal Register of August 8, 1998
(63 FR 41720) (FRL-6018-5), which
announced that on its own initiative
under section 408 of FFDCA, 21 U.S.C.
34643, as amended by the Food Quality
Protection Act of 1996 (FQPA) (Public
Law 104-170) it established a time-
limited tolerance for the residues of
buprofezin and its metabolites in or on
curcubits at 0.5 ppm, with an expiration
date of December 31, 1999. EPA

established the tolerance because
section 408(1)(6) of the FFDCA requires
EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of buprofezin on curcubits for this
year’s growing season due to the
situation remaining an emergency. The
silverleaf whitefly has been a major pest
in Arizona since the late 1980s and has
caused significant economic loss in a
host of crops throughout the region.
This new strain or species of whitefly
has proven to be resistant to available
alternative controls, and can cause
extensive damage through reduced
yields from feeding activities, excretion
of a honeydew which leads to fungal
diseases, and also has been found to
transmit several viral diseases of
curcubits. After having reviewed the
submission, EPA concurs that
emergency conditions exist. EPA has
authorized under FIFRA section 18 the
use of buprofezin on curcubits for
control of the silverleaf whitefly in
Arizona.

EPA assessed the potential risks
presented by residues of buprofezin in
or on curcubits. In doing so, EPA
considered the safety standard in
FFDCA section 408(b)(2), and decided
that the necessary tolerance under
FFDCA section 408(l)(6) would be
consistent with the safety standard and
with FIFRA section 18. The data and
other relevant material have been
evaluated and discussed in the final rule
of August 5, 1998 (63 FR 41720). Based
on that data and information
considered, the Agency reaffirms that
extension of the time-limited tolerance
will continue to meet the requirements
of section 408(l)(6). Therefore, the time-
limited tolerance is extended for an
additional 1-year period. EPA will
publish a document in the Federal
Register to remove the revoked
tolerance from the Code of Federal
Regulations (CFR). Although this
tolerance will expire and is revoked on
December 31, 2000, under FFDCA
section 408(l)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerance remaining in
or on curcubits after that date will not
be unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA and the application
occurred prior to the revocation of the
tolerance. EPA will take action to revoke

this tolerance earlier if any experience
with, scientific data on, or other

relevant information on this pesticide
indicate that the residues are not safe.

I11. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “‘object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do | Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-300937 in the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before January 3, 2000.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
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Protection Agency, 401 M St., SW.,
Washington, DC 20460. You may also
deliver your request to the Office of the
Hearing Clerk in Rm. M3708, Waterside
Mall, 401 M St., SW., Washington, DC
20460. The Office of the Hearing Clerk
is open from 8 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Office of the Hearing Clerk is (202) 260—
4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit Il.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit 1.B.2. Mail your
copies, identified by docket control
number OPP-300937, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person or by
courier, bring a copy to the location of
the PIRIB described in Unit 1.B.2. You
may also send an electronic copy of
your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted

on disks in WordPerfect 6.1/8.0 file
format or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

IV. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under section 408(d) of the FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104-4). Nor does it require prior
consultation with State, local, and tribal
government officials as specified by
Executive Order 12875, entitled
Enhancing the Intergovernmental
Partnership (58 FR 58093, October 28,
1993) and Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19,1998), or special
consideration of environmental justice
related issues under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994) or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997). The
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and

responsibilities among the various
levels of government, as specified in
Executive Order 12612, entitled
Federalism (52 FR 41685, October 30,
1987). This action directly regulates
growers, food processors, food handlers
and food retailers, not States. This
action does not alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of the
Federal Food, Drug, and Cosmetic Act,
21 U.S.C. 346a(b)(4). This action does
not involve any technical standards that
would require Agency consideration of
voluntary consensus standards pursuant
to section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note).
In addition, since tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408(d), such as the tolerance in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.

V. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: October 20, 1999.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:
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Authority: 21 U.S.C. 321(q), 346(a) and
371.

§180.511 [Amended]

2.1n §180.511, by amending
paragraph (b) by changing the date for
curcubits from *12/31/99” to read 12/
31/00".
[FR Doc. 99-28637 Filed 11-2-99; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 94-150, 92-51, 87—154; FCC
99-207]

Attribution Ownership Rules

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: This rule announces the
effective date of two of the rules
published on September 17, 1999.
Those rules amended the Commission’s
rules local public inspection file and
filing requirements for broadcast
licensees. The Commission amended
the filing requirements for broadcasters
to require filing of attributable TV
LMAs. The Commission also amended
the public inspection file rules to
require that television time brokerage
agreements and radio and television
joint sales agreements be kept in
commercial broadcast stations’ public
files.

DATES: Sections 73.3526(e)(14) and (16)
and 73.3613(d) and (e) published at 64
FR 50621 (September 17, 1999) are
effective on November 16, 1999.

FOR FURTHER INFORMATION CONTACT:
Mania K. Baghdadi, Mass Media Bureau,
(202) 418-2120.

SUPPLEMENTARY INFORMATION: On
October 27, 1999 the Office of
Management and Budget (““OMB’)
approved the amendments to the public
file rules pursuant to OMB Control No.
3060-0214, and on October 27, 1999,
OMB approved the amendments to the
filing requirements rules pursuant to
OMB Control No. 3060-0185.
Accordingly, the rules in Sections
73.3526(3)(14) and (16) and 73.3613(d)
will be effective on November 16, 1999.

List of Subjects in 47 CFR Part 73

Radio broadcasting, Television
broadcasting.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 99-28791 Filed 11-2-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-1444; MM Docket No. 96-249, RM-
8926 and RM—9068; MM Docket No. 96-259,
RM-8970, RM-9069, and RM—9070]

FM Broadcasting Services; St. Maries,
Moscow, Post Falls, and Troy, Idaho

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In MM Docket No. 96-249,
the Chief, Allocations Branch, granted
the petition for rulemaking filed by
Pentacle Investments, Inc. (RM-8926),
set forth in Notice of Proposed
Rulemaking, 61 FR 66,249, published
December 17, 1996, to allot Channel
221A at St. Maries, Idaho. In MM
Docket No. 96-259, the Chief denied the
petition for rulemaking filed by Darin L.
Siebert (RM—-8970), set forth in the
Notice of Proposed Rulemaking, 62 FR
372, published January 3, 1997, to allot
Channel 277A at Moscow, ldaho.
However, the Chief granted two
counterproposals filed in response to
this Notice: by Rook Broadcasting, Inc.
(RM-9069), licensee of Station
KCDA(FM), Coeur d’Alene, ldaho, to
upgrade its station by substituting
Channel 276C1 for Channel 276C2 and
to change that station’s community of
license by modifying it for operation at
Post Falls, Idaho, and by Radio Palouse,
Inc. (RM-9070) to allot Channel 262A at
Troy, Idaho. With this action, the
proceeding is terminated.

DATES: Effective November 26, 1999. A
filing window for Channel 221A at St.
Maries, ldaho and for Channel 262A at
Troy, Idaho, will not be opened at this
time. Instead, the Commission will
address the issue of opening a filing
window for this channel in a
subsequent order.

FOR FURTHER INFORMATION CONTACT: J.
Bertron Withers, Jr., Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Report and Order, MM
Dockets 96—249 and 96-259, adopted
September 29, 1999, and released
October 12, 1999. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s

Reference Center, 445 12th Street, SW,
Washington, DC 20554. The complete
text of this decision also may be
purchased from the Commission’s copy
contractor, International Transcription
Service, 1231 20th Street, N.W.,
Washington, DC 20036, (202) 857—-3800.

Channel 221A can be allotted at St.
Maries, Idaho in compliance with the
Commission’s minimum distance
separation requirements without a site
restriction at reference coordinates
North Latitude 47-18-54 and West
Longitude 116-34-30. Channel 276C1
can be allotted at Post Falls, Idaho in
compliance with the Commission’s
minimum distance separation
requirements at a site restricted to 6.0
kilometers (3.7 miles) north of the
community at coordinates North
Latitude 47-39-35 and West Longitude
116-57-12. Channel 262A can be
allotted at Troy, ldaho in compliance
with the Commission’s minimum
distance separation requirements at a
site restricted to 7.7 kilometers (4.8
miles) east of the community at
coordinates North Latitude 46-44-49
and West Longitude 116-39-59.
Because St. Maries, Troy, and Post Falls
are located within 320 kilometers (199
miles) of the U.S.-Canadian border,
concurrence of the Canadian
government has been obtained.

The Chief referred back to the Audio
Services Division for final disposition,
the application filed by Spokane Public
Radio, Inc. (BPED-961210MC), which
had been treated as a counterproposal
(RM-9068) in MM Docket No. 96-249.
That application seeks to upgrade
Station KSFC(FM) at Spokane by
substituting Channel 220C2 for Channel
220A. The Chief also rejected an
alternative proposal offered by Spokane
Public Radio to allot Channel 278A to
St. Maries in lieu of Channel 221A.
Since this decision removes the conflict
with the application filed by Wilson
Creek Communications, L.L.C. (BPH-
9702271D), to upgrade Station
KVYF(FM) at Wilson Creek by
substituting Channel 278C1 for Channel
277C3, processing of this application
may be resumed upon finality in this
proceeding.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
reads continues to read as follows:

Authority: Sections 47 U.S.C. 154, 303,
334, and 336.
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§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments, under Idaho, is amended by
adding St. Maries, Channel 221A and
Troy, Channel 262A and by removing
Channel 276C2 at Coeur d’Alene and
adding Post Falls, Channel 276C1.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-28481 Filed 11-2-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 20, and 95
[FCC 99-239; WT Docket No. 98-169]

218-219 MHz Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document modifies the
regulations governing the licensing of
the 218-219 MHz Service to maximize
the efficient and effective use of the
218-219 MHz band. The Commission
amends the rules to redesignate the
218-219 MHz Service from a strictly
private radio service to a service that
can be used in common carrier and
private operations, extend the license
term to ten years, adopt a ‘‘substantial
service” analysis to replace the three-
and five-year construction benchmarks,
and permit partitioning and
disaggregation of spectrum.
Additionally, the Commission addresses
the constitutional issues raised by
Graceba Total Communications, Inc.
that are before the Commission on
remand from the D.C. Circuit Court of
Appeals, together with similar issues
raised by other commenters in the
proceeding.

DATES: Effective January 3, 2000.
ADDRESSES: Federal Communications
Commission, 445 12th Street, S.W.,
Room 4-C207, Washington, D.C. 20554.
A copy of any comments on the
information collection contained herein
should be submitted to Judy Boley,
Federal Communications Commission,
445 12th Street, S.W., Room 1-C804,
Washington, D.C. 20554 or via the
Internet to jboley@fcc.gov; and to
Timothy Fain, OMB Desk Officer, 10236
NEOB, 725 17th Street, N.W.,
Washington, D.C. 20503 or via the
Internet to fain—t@al.eop.gov.

FOR FURTHER INFORMATION CONTACT:
Jamison Prime, Shellie Blakeney or Nick
Kolovos of the Policy and Rules Branch,

Public Safety and Private Wireless
Division, Wireless Telecommunications
Bureau, (202) 418-0680. For further
information concerning the information
collection contained in the Report and
Order and Memorandum Opinion and
Order, contact Judy Boley at (202) 418—
0215 or via the Internet to
jboley@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order and Memorandum Opinion
and Order in WT Docket No. 98-169,
FCC 99-239, adopted September 7,
1999, and released September 10, 1999.
The full text of the Report and Order
and Memorandum Opinion and Order is
available for inspection and copying
during normal business hours in the
FCC Reference Center, 445 12th Street,
S.W., Room CY-A257, Washington, D.C.
20554. The full text of the Report and
Order and Memorandum Opinion and
Order may also be purchased from the
Commission’s copy contractor,
International Transcription Services,
1231 20th Street, N.W., Washington,
D.C. 20036, telephone (202) 857-3800,
facsimile (202) 857-3805. The full text
of the Report and Order and
Memorandum Opinion and Order may
also be downloaded at: <http://
www.fcc.gov/Bureaus/Wireless/Orders/
1999/fcc99239.wp=. Alternative formats
(computer diskette, large print, audio
cassette, and Braille) are available to
persons with disabilities by contacting
Martha Contee at (202) 418-0260, TTY
(202) 418-2555, or at mcontee@fcc.gov.

Synopsis of the Report and Order and
Memorandum Opinion and Order

The Report and Order gives maximum
flexibility to 218-219 MHz Service
providers, letting them choose their
regulatory status. Mobile service
providers may elect their regulatory
status as either commercial (under the
Commercial Mobile Radio Service
[CMRS] rules) or private (under the
Private Mobile Radio Service rules).
Fixed service providers may elect their
regulatory status as either common
carrier or private, under the conditions
set forth in Title 11l of the
Communications Act of 1934, as
amended. Regardless of regulatory
status, the Report and Order further
clarifies that both one-and two-way
communications are permissible, as
well as Response Transmitter Unit-to-
Response Transmitter Unit (RTU-to-
RTU) communications (in addition to
RTU interconnection with the public
switched network or any CMRS service).
License terms are extended to ten years,
regardless of whether the license was
obtained by lottery or auction.

Regarding payment options, existing
licensees that (a) were current in
installment payments (i.e., less than 90
days delinquent) as of March 16, 1998,
or (b) had properly filed grace period
requests under the former installment
payment rules, are eligible for a new
payment structure. These eligible
licensees may choose between (a)
reamortization of principal and interest
installment payments over the new ten-
year period; (b) amnesty wherein
licensees surrender any licenses they
choose to the Commission for
subsequent auction and, in return, have
all of the outstanding debt on those
licenses forgiven (together with a refund
of any installment payments already
made, either in full or applied toward
retained licenses, as applicable); or (c)
prepayment whereupon licensees may
retain or return as many licenses as they
desire. Licensees electing the
prepayment option, however, must
prepay the outstanding principal of any
license they wish to retain.

The Report and Order also resolves
constitutional concerns raised by
Graceba Total Communications, Inc.
regarding a bidding preference for
minorities and women that was used in
the 1994 auction for what is now the
218-219 MHz Service. Now, every
winning bidder that met the small
business qualifications for that auction
receives a 25 percent bidding credit, in
order to achieve parity with the bidding
credit formerly given to minorities and
women. Minority-and women-owned
winning bidders are not disadvantaged
by this action because all such bidders
also met the small business
qualifications.

Regarding service and construction
requirements, the three-and five-year
construction benchmarks are replaced
by a “‘substantial service” construction
requirement, defined as a ‘‘service that
is sound, favorable, and substantially
above a level of mediocre service which
might minimally warrant renewal.” In
addition, the following “‘safe harbor”
examples achieve compliance: (a) a
demonstration of coverage to twenty
percent of the population or land area
of the licensed service area; (b) a
demonstration of specialized or
technologically sophisticated service
that does not require a high level of
coverage to be of benefit to customers;
or (c) a demonstration of service to
niche markets or a focus on serving
populations outside of areas currently
serviced by other licensees. These
criteria are to be demonstrated at the
time of license renewal.

License transfer restrictions on
lotteried licenses are relaxed, though
they remain subject to case-by-case,
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public interest analysis. Spectrum
aggregation restrictions are also relaxed,
so that cross-ownership is allowed of
both frequency segment A (218.0-218.5
MHz) and frequency segment B (218.5—
219.0 MHz) in the same service area.
Partitioning and disaggregation are now
allowed, and any partitionee/
disaggregatee is authorized to hold its
license for the remainder of the original
licensee’s term.

The Report and Order revises several
technical standards as well, responsive
to changes in the original scope of use
contemplated for the 218-219 MHz
Service. The duty cycle limitation, of a
maximum of five seconds per hour for
each RTU, is eliminated. The 100
milliwatt power limitation on mobile
RTUs is reduced to an average of 4
watts, while maintaining protection for
TV Channel 13 reception. Automatic
power control restrictions are
eliminated. The cell transmitter station
(CTS) antenna height/transmitter power
ratios are removed, but CTS antennas
may still not be taller than is necessary
to assure adequate service. The 20 watt
maximum effective radiated power for
transmitters is retained. Section
95.861(e) of the Commission’s Rules
continues to provide the framework for
resolving interference complaints, with
the further requirement that licensees
produce an interference control plan
that includes, as part of the planning
process, an analysis of the proposed
system and the methods used to
eliminate co- and adjacent channel
interference, together with updates to
reflect changes in system design or
construction.

Finally, the Part 1, Subpart Q
standardized auction rules are
incorporated by reference, providing a
uniform set of competitive bidding rules
on issues concerning designated
entities, application and payment,
competitive bidding design, procedure
and timing, and anti-collusion. Small
businesses and very small businesses
will receive bidding credits consistent
with the Part 1 rules, but installment
payments will no longer be available as
a means of financing winning bids.
Small businesses are defined as having
average annual gross revenues not to
exceed $15 million for the preceding
three years, and very small businesses
are defined as having average annual
gross revenues not to exceed $3 million
for the preceding three years.

The Memorandum Opinion and Order
dismisses a Petition for Reconsideration
filed by Interactive America Corporation
(IAC). IAC challenged the Commission’s
failure, prior to the then-planned
auction of IAC’s defaulted licenses, to
disclose IAC’s pending appeal (Auction

No. 13), but that argument is moot
because the Commission subsequently
postponed Auction No. 13, and the D.C.
Circuit denied IAC’s petition for review.
IAC also argued that any 218-219 MHz
Service auction should be delayed until
final rules are adopted. However, this
Report and Order adopts such rules,
rendering that argument moot as well.

Regulatory Flexibility Act Final
Analysis

As required by the Regulatory
Flexibility Act (RFA),* an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated in the Amendment of
Part 95 of the Commission’s Rules to
Provide Regulatory Flexibility in the
218-219 MHz Service and Amendment
of Part 95 of the Commission’s Rules to
Allow Interactive Video and Data
Service Licensees to Provide Mobile
Services, Order, Memorandum Opinion
and Order, and Notice of Proposed
Rulemaking.2 The Commission sought
written public comment on the
proposals in the 218-219 MHz Flex
NPRM, including comment on the IRFA.
This present Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.3

I. Need for, and Objectives of, the
Report and Order

This rulemaking proceeding was
initiated to secure public comment on
proposals to maximize the efficient and
effective use of spectrum in the 218-219
MHz band, allocated in 1992 to the
Interactive Video and Data Service
(IVDS) in the Personal Radio Services,
now redesignated as the 218-219 MHz
Service. In attempting to maximize the
use of the 218-219 MHz band, we
continue our efforts to improve the
efficiency of spectrum use, reduce the
regulatory burden on spectrum users,
facilitate technological innovation, and
provide opportunities for development
of competitive new service offerings.
The rules adopted in this Report and
Order are also designed to implement
Congress’ goal of giving small
businesses the opportunity to

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601 et.
seq., has been amended by the Contract With
America Advancement Act of 1996, Public Law
Number 104-121, 110 Stat. 847 (1996) (CWAAA).
Title 1l of the CWAAA is the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA).

2 Amendment of Part 95 of the Commission’s
Rules to Provide Regulatory Flexibility in the 218-
219 MHz Service and Amendment of Part 95 of the
Commission’s Rules to Allow Interactive Video and
Data Service Licensees to Provide Mobile Services
(proceeding terminated), Order, Memorandum
Opinion and Order, and Notice of Proposed
Rulemaking, 63 FR 52215 (Sept. 30, 1998), 13 FCC
Rcd 19064, 19101 (1998) (218-219 MHz Flex
NPRM).

3See 5 U.S.C. 604.

participate in the provision of spectrum-
based services in accordance with
Section 309(j) of the Communications
Act of 1934, as amended (the
Communications Act).4

1. Summary of Significant Issues
Raised by Public Comments in
Response to the Initial Regulatory
Flexibility Analysis

No petitions were filed in direct
response to the IRFA. In general,
commenters and reply commenters
supported our proposals to provide
additional flexibility in the 218-219
MHz Service. Moreover, many of the
commenters and reply commenters were
existing 218-219 MHz Service licensees
many of whom, as discussed infra,
qualify as small businesses. These
commenters overwhelmingly supported
proposals that would permit (1)
acquisitions by partitioning or
disaggregation; (2) 218-219 MHz
Service licensees and applicants to
choose regulatory status; and (3) non-
defaulting 218-219 MHz Service
licensees currently participating in the
installment payment plan to elect one of
three restructuring plans concerning
their outstanding payments, despite the
increased reporting requirements that
these proposals may entail.

I11. Description and Estimate of the
Number of Small Entities to Which the
Rules Apply

The Regulatory Flexibility Act directs
agencies to provide a description of and,
where feasible, an estimate of the
number of small entities that may be
affected by the proposed rules, if
adopted. The Regulatory Flexibility Act
generally defines the term *‘small
entity’” as having the same meaning as
the terms ‘‘small business,” “small
organization,” and “‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term **small business concern”
under the Small Business Act, unless
the Commission has developed one or
more definitions that are appropriate for
its activities.> A small business concern
is one which: (1) is independently
owned and operated; (2) is not
dominant in its field of operation; and
(3) satisfies any additional criteria

447 U.S.C. 257, 309(j).

5U.S.C. 601(3) (incorporating by reference the
definition of ““small business concern” in 15 U.S.C.
632). Pursuant to 5 U.S.C. 601(3), the statutory
definition of a small business applies “unless an
agency after consultation with the Office of
Advocacy of the Small Business Administration
and after opportunity for public comment,
establishes one or more definitions of such term
which are appropriate to the activities of the agency
and publishes such definition(s) in the Federal
Register.”
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established by the SBA.6 A small
organization is generally “‘any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.” 7 Below, we
further describe and estimate the
number of small entity licensees and
regulatees that may be affected by the
proposed rules, if adopted.

The rules adopted in this Report and
Order affect a number of small entities
who are either licensees, or who may
choose to become applicants for
licenses, in the 218-219 MHz Service.
Such entities fall into two categories: (1)
those using the 218-219 MHz Service
for providing interactivity capabilities
in conjunction with broadcast services;
and (2) those using the 218-219 MHz
Service to operate other types of
wireless communications services with
a wide variety of uses, such as
commercial data applications and two-
way telemetry services. Theoretically,
an entity could fall into both categories.
The spectrum uses in the two categories
differ markedly.

With respect to the first category, the
provision of interactivity capabilities in
conjunction with broadcast services
could be described as a wireless
provider of subscription television
service. The SBA’s rules applicable to
subscription television services define
small entities as those with annual gross
revenues of $11 million or less.8 In the
Competitive Bidding Tenth Report and
Order, we extended special competitive
bidding provisions to small businesses
with annual gross revenues that are not
more than $15 million, and additional
benefits to very small businesses with
annual gross revenues that are not more
than $3 million.® On January 6, 1998,
the SBA approved of the small business
size standards established in the
Competitive Bidding Tenth Report and
Order.10

The Commission’s estimate of the
number of small business entities
operating in the 218-219 MHz band for
interactivity capabilities with television
viewers begins with the 1992 Bureau of
Census report on businesses listed
under SIC Code 4841, subscription
television services, which is the most
recent information available. The total
number of entities under this category is

6 Small Business Act, 15 U.S.C. 632 (1996).

75 U.S.C. 601(4).

813 CFR 121.201, SIC Code 4841.

9 Implementation of Section 309(j) of the
Communications Act, Competitive Bidding, PP
Docket No. 93-253, Tenth Report and Order, 61 FR
60198 (Nov. 27, 1996), 11 FCC Rcd 19974, 19981~
85 (1996) (Competitive Bidding Tenth Report and
Order), recon. pending.

10 See Letter to Daniel B. Phythyon, Chief, WTB,
from Aida Alverez, Administrator, SBA, Dated Jan.
6, 1998.

1,788.11 There are 1,463 companies in
the 1992 Census Bureau report which
are categorized as small businesses
providing cable and pay TV services.12
We know that many of these businesses
are cable and television service
businesses, rather than businesses
operating in the 218-219 MHz band. We
also know that, to date, we have issued
612 licenses in the 218-219 MHz
Service. Therefore, the number of small
entities currently providing interactivity
capability to television viewers in the
218-219 MHz Service which will be
subject to the rules will be less than 612.

With respect to the second category,
neither the Commission nor the SBA
has developed a specific definition of
small entities applicable to 218-219
MHz band licensees that would provide
wireless communications services other
than that described above. Generally,
the applicable definition of a small
entity in this instance appears to be the
definition under the SBA rules
applicable to establishments primarily
engaged in furnishing telegraph and
other message communications, SIC
Code 4822. This definition provides that
a small entity is an entity with annual
receipts of $5 million or less.13 The
1992 Census data, which is the most
recent information available, indicates
that of the 286 firms under this category,
247 had annual receipts of $4.999
million or less.14

The first auction of 218-219 MHz
spectrum resulted in 170 entities
winning licenses for 594 Metropolitan
Statistical Area (MSA) licenses. Of the
594 licenses, 557 were won by entities
qualifying as a small business. For that
auction, we defined a small business as
an entity, together with its affiliates, that
has no more than a $6 million net worth
and, after federal income taxes
(excluding any carry over losses), has no
more than $2 million in annual profits

11y.S. Small Business Administration 1992
Economic Census Industry and Enterprise Report,
Table 2D, SIC Code 4841 (Bureau of the Census data
adapted by the Office of Advocacy of the U.S. Small
Business Administration).

12The Census table divides those companies by
the amount of annual receipts. There is a dividing
point at companies with annual receipts of $10
million. The next increment is annual receipts of
$17 million, a category that greatly exceeds the SBA
definition of small businesses that provide
subscription television services. However, there are
17 firms in this category, with revenues between
$10-$17 million. Approximately 1,480 SIC Code
4841 category firms have annual gross receipts of
$15 million or less. Only a small fraction of those
1,480 firms provide IVDS.

1313 CFR 121.201, SIC Code 4822.

141992 Economic Census Industry and Enterprise
Receipts Size Report, U.S. Bureau of the Census,
U.S. Department of Commerce, Table 2D, SIC Code
4822 (industry data prepared by the Census Bureau
under contract to the U.S. SBA Office of Advocacy).

each year for the previous two years.15
We cannot estimate, however, the
number of licenses that will be won by
entities qualifying as small or very small
businesses under our rules in future
auctions of 218-219 MHz spectrum.
Given the success of small businesses in
the previous auction, and the above
discussion regarding the prevalence of
small businesses in the subscription
television services and message
communications industries, we assume
for purposes of this FRFA that in future
auctions, all of the licenses may be
awarded to small businesses, which
would be affected by the rule changes
we propose.

IV. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

The final rules adopted in this Report
and Order alter the reporting and
recordkeeping requirements for a
number of small business entities.
Specifically, (1) 218-219 MHz Service
licensees will not be required to file a
license renewal application after five
years from the date of grant of the
license, but will be required to file a
license renewal application after ten
years after the date of grant of the
license; (2) 218-219 MHz Service
licensees will not be required to file
construction reports at specified
intervals after initial licensure, but will
be obligated to demonstrate that they are
providing “‘substantial service” as a
condition for renewal of their license;
and (3) acquisitions by partitioning or
disaggregation will be treated as
assignments of a license and parties will
be required to comply with the 218-219
MHz Service licensing requirements. In
addition small business may make
elections under the final rules that will
alter their reporting and recordkeeping
requirements. Specifically, (1) 218-219
MHz Service licensees and applicants
may choose to elect regulatory status
(common carrier, private, commercial
mobile radio service, private mobile
radio service) and file appropriate
documentation coincident with the
regulatory status elected; (2) non-
defaulting 218-219 MHz Service
licensees currently participating in the
installment payment plan may elect one
of three restructuring plans concerning
their outstanding payments; and (3)
218-219 MHz Service licensees electing
to continue making installment
payments may be required to execute
loan documents as a condition of the

15 Implementation of Section 309(j) of the
Communications Act, Competitive Bidding, PP
Docket No. 93-253, Fourth Report and Order, 59 FR
24947 (May 13, 1994), 9 FCC Rcd 2330, 2336 (1994).
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reamortization of its installment
payment plan under the revised ten-year
term.

V. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

In response to general comments filed
in this proceeding we have adopted
final rules designed to maximize
opportunities for participation by, and
growth of, small businesses in providing
wireless services. Specifically, we
expect that the extension of license
terms from five to ten years and
allowing partitioning and disaggregation
of licenses, will specifically assist small
businesses. We adopted a plan that
provided for a reamortization of
installment payment debt in
conjunction with the extension of
license term that differed from our
original proposal in specific response to
concerns raised in comments and reply
comments. Commenters noted that our
original proposal would have required
licensees to pay two years worth of
principal payments, as well as the
accrued interest, in a lump sum, within
ninety days of the Report and Order to
retain their licenses, and claimed that
such a plan would not allow licensees
in particular, small businesses sufficient
time to make new capital arrangements.
Commenters proposed a variety of
means of providing relief beyond that
which we proposed in the 218-219 MHz
Flex NPRM. We note that some of these
proposals such as a ten-year payout
schedule that would be entirely interest-
free 16 may have resulted in greater relief
than that provided by the reamortization
procedures adopted in the Report and
Order.

We also believe that our proposals
regarding permissible uses of 218-219
MHz Service, liberalization of
construction requirements and technical
restrictions, and elimination of the
cross-ownership restriction, will make
expansion of 218-219 MHz Service
operations easier, and this flexibility
assists all licensees, including small
business licensees. We considered
proposals by small business interests to
eliminate (instead of liberalize)
technical restrictions for the service,1”
but concluded that limited technical
restrictions are still necessary in order
to protect other licensees offering
services (such as TV Channel 13
broadcasting) operating in or in close
proximity of the 218-219 MHz band.
We further believe that by retroactively
applying a bidding credit for small
businesses to the IVDS auction and by

16 See CRSPI Reply Comments at 2.
17 See, e.g., Petty Comments at 1.

adopting our general auction rules that
provide for small business bidding
credits, we will maximize opportunities
for participation by, and growth of,
small businesses in the 218-219 MHz
Service. For these reasons, we did not
consider any significant alternatives to
our proposals to minimize significant
economic impact on small entities, nor
were any significant alternatives of this
nature proposed by commenters and
reply commenters.

Report to Congress

The Commission will send a copy of
the Report and Order, including this
FRFA, in a report to be sent to Congress
pursuant to the Small Business
Regulatory Enforcement Fairness Act of
1996, see 5 U.S.C. 801(a)(1)(A). In
addition, the Commission will send a
copy of the Report and Order, including
FRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration. A copy of the Report
and Order and FRFA (or summaries
thereof) will also be published in the
Federal Register. See 5 U.S.C. 604(b).

List of Subjects in 47 CFR Parts 1, 20
and 95

Communications equipment, Radio,
Reporting and recordkeeping
requirements.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 1, 20
and 95 as follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(i), 154(j), 155, 225, and 303(r).

2. Section 1.2105 is amended by
revising paragraph (a)(2)(xi) is to read as
follows:

§1.2105 Bidding application and
certification procedures; prohibition of
collusion.

a * X *

2 * X *

(xi) For C block and 218-219 MHz
Service applicants, an attached
statement made under penalty of
perjury indicating whether or not the
applicant has ever been in default on
any Commission licenses or has ever
been delinquent on any non-tax debt
owed to any Federal agency.

* * * * *

PART 20—COMMERCIAL MOBILE
RADIO SERVICES

3. The authority citation for Part 20
continues read as follows:

Authority: 47 U.S.C. 154, 160, 251-254,
303, and 332 unless otherwise noted.

4. Section 20.9 is amended by
redesignating paragraph (a)(13) as
(a)(14), redesignating paragraph (a)(12)
as (a)(13) and by adding a new
paragraph (a)(12) to read as follows:

§20.9 Commercial mobile radio services.

(a) * * *

(12) Mobile operations in the 218-219
MHz Service (part 95, subpart F of this
chapter) that provide for-profit
interconnected service to the public;

* * * * *

PART 95—PERSONAL RADIO
SERVICES

5. The authority citation for Part 95
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303.

6. Section 95.1 is amended be revising
paragraph (b) to read as follows:

8§95.1 The General Mobile Radio Service
(GMRS).

* * * * *

(b) The 218-219 MHz Service is a
two-way radio service authorized for
system licensees to provide
communication service to subscribers in
a specific service area. The rules for this
service are contained in subpart F of
this part.

Subpart F Heading—[Revised]

7. The heading for subpart F is revised
to read, “‘218-219 MHz Service.”

8. Section 95.801 is revised to read as
follows:

§95.801 Scope.

This subpart sets out the regulations
governing the licensing and operation of
a 218-219 MHz system. This subpart
supplements Part 1, Subpart F of this
chapter, which establishes the
requirements and conditions under
which commercial and private radio
stations may be licensed and used in the
Wireless Telecommunications Services.
The provisions of this subpart contain
additional pertinent information for
current and prospective licensees
specific to the services governed by this
part 95.

9. Sections 95.803 (a) and (b) and the
section heading are revised to read as
follows:
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§95.803 218-219 MHz Service description.

(a) The 218-219 MHz Service is a
two-way radio service authorized for
system licensees to provide
communication service to subscribers in
a specific service area.

(b) The components of each 218-219
MHz Service system are its
administrative apparatus, its response
transmitter units (RTUs), and one or
more cell transmitter stations (CTSs).
RTUs may be used in any location
within the service area.

* * * * *

10. Section 95.805 is revised to read

as follows:

§95.805 Permissible communications.

A 218-219 MHz Service system may
provide any fixed or mobile
communications service to subscribers
within its service area on its assigned
spectrum, consistent with the
Commission’s rules and the regulatory
status of the system to provide services
on a common carrier or private basis.

11. Section 95.807 is added to read as
follows:

§95.807 Requesting regulatory status.

(a) Authorizations for systems in the
218-219 MHz Service will be granted to
provide services on a common carrier
basis or a private basis, or on both a
common carrier and private basis in a
single authorization.

(1) Initial applications. An applicant
will specify on FCC Form 601 if it is
requesting authorization to provide
services on a common carrier basis, a
private basis, or on both a common
carrier and private basis.

(2) Amendment of pending
applications. Any pending application
may be amended to:

(1) Change the carrier status requested;
or

(i) Add to the pending request in
order to obtain both common carrier and
private status in a single license.

(3) Modification of license. A licensee
may modify a license to:

(1) change the carrier status
authorized; or

(ii) add to the status authorized in
order to obtain both common carrier and
private status in a single license.
Applications to change, or add to,
carrier status in a license must be
submitted on FCC Form 601 in
accordance with §1.1102 of this
chapter.

(4) Pre-existing licenses. Licenses
issued before [effective date of rules] are
authorized to provide services on a
private basis. Licensees may modify this
initial status pursuant to paragraph
(2)(3) of this section.

(b) An applicant or licensee may
submit a petition at any time requesting

clarification of the regulatory status
required to provide a specific
communications service.

12. Section 95.811 is amended by
revise paragraphs (b), (c), and (d) to read
as follows:

§95.811 License requirements.
* * * * *

(b) A CTS must be individually
licensed to the 218-219 MHz Service
licensee for the service area in which
the CTS is located in accordance with
part 1, subpart F of this chapter if it:

(2) Is in the vicinity of certain
receiving locations (see § 1.924 of this
chapter);

(2) May have significant
environmental effect (see part 1, subpart
| of this chapter);

(3) Is part of an antenna structure that
requires notification to the Federal
Aviation Administration (see part 17,
subpart B of this chapter); or

(4) Has an antenna the tip of which
exceeds:

(i) 6.1 meters (20 feet) above ground
level; or

(ii) 6.1 meters (20 feet) above the top
of an existing man-made structure (other
than an antenna structure) on which it
is mounted.

(c) All CTSs not meeting the licensing
criteria under paragraph (b) of this
section are authorized under the 218—
219 MHz Service system license.

(d) Each component RTU in a 218—
219 MHz Service system is authorized
under the system license or if associated
with an individually licensed CTS,
under that CTS license.

13. Section 95.812 is added to read as
follows:

§95.812 License term.

(a) The term of each 218-219 MHz
Service system license is ten years from
the date of original issuance or renewal.

(b) Licenses for individually licensed
CTSs will be issued for a period running
concurrently with the license of the
associated 218-219 MHz Service system
with which it is licensed.

14. Section 95.813 is amended by
removing paragraph (c) and by revising
paragraph (b) to read as follows:

§95.813 License eligibility.

* * * * *

(b) An entity that loses its 218-219
MHz Service authorization due to
failure to meet the construction
requirements specified in § 95.833 of
this part may not apply for a 218-219
MHz Service system license for three
years from the date the Commission
takes final action affirming that the 218—
219 MHz Service license has been
canceled.

15. Section 95.815 is amended by
revising paragraphs (a) and (b) to read
as follows:

§95.815 License application.

(a) In addition to the requirements of
part 1, subpart F of this chapter, each
application for a 218-219 MHz Service
system license must include a plan
analyzing the co- and adjacent channel
interference potential of the proposed
system, identifying methods being used
to minimize this interference, and
showing how the proposed system will
meet the service requirements set forth
in §95.831 of this part. This plan must
be updated to reflect changes to the
218-219 MHz Service system design or
construction.

(b) In addition to the requirements of
part 1, subpart F of this chapter, each
request by a 218-219 MHz Service
system licensee to add, delete, or
modify technical information of an
individually licensed CTS (see
§95.811(b) of this part) must include a
description of the system after the
proposed addition, deletion, or
modifications, including the population
in the service area, the number of
component CTSs, and an explanation of
how the system will satisfy the service
requirements specified in 8§ 95.831 of
this part.

* * * * *

16. Section 95.816 is revised to read

as follows:

§95.816 Competitive bidding proceedings.

(a) Mutually exclusive initial
applications for 218-219 MHz Service
system licenses are subject to
competitive bidding procedures. The
procedures set forth in part 1, Subpart
Q of this chapter will apply unless
otherwise provided in this part.

(b) Installment payments. Eligible
Licensees that elect resumption
pursuant to Amendment of part 95 of
the Commission’s Rules to Provide
Regulatory Flexibility in the 218-219
MHz Service, Report and Order and
Memorandum Opinion and Order, FCC
99-239 (released September 10, 1999)
may continue to participate in the
installment payment program. Eligible
Licensees are those that were current in
installment payments (i.e. less than
ninety days delinquent) as of March 16,
1998, or those that had properly filed
grace period requests under the former
installment payment rules. All unpaid
interest from grant date through election
date will be capitalized into the
principal as of Election Day creating a
new principal amount. Installment
payments must be made on a quarterly
basis. Installment payments will be
calculated based on new principal
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amount as of Election Day and will fully
amortize over the remaining term of the
license. The interest rate will equal the
rate for five-year U.S. Treasury
obligations at the time of licensing.

(c) Eligibility for small business
provisions.

(1) A small business is an entity that,
together with its affiliates and
controlling interests, has average gross
revenues not to exceed $15 million for
the preceding three years.

(2) A very small business is an entity
that, together with its affiliates and
controlling interests, has average gross
revenues not to exceed $3 million for
the preceding three years.

(3) For purposes of determining
whether an entity meets either of the
definitions set forth in paragraph (b)(1)
or (b)(2) of this section, the gross
revenues of the entity, its affiliates, and
controlling interests shall be considered
on a cumulative basis and aggregated.

(4) Where an applicant (or licensee)
cannot identify controlling interests
under the standards set forth in this
section, the gross revenues of all interest
holders in the applicant, and their
affiliates, will be attributable.

(5) A consortium of small businesses
(or a consortium of very small
businesses) is a conglomerate
organization formed as a joint venture
between or among mutually
independent business firms, each of
which individually satisfies the
definition in paragraph (b)(1) of this
section (or each of which individually
satisfies the definition in paragraph
(b)(2) of this section). Where an
applicant or licensee is a consortium of
small businesses (or very small
businesses), the gross revenues of each
small business (or very small business)
shall not be aggregated.

(d) Controlling interest.

(1) For purposes of this section,
controlling interests includes
individuals or entities with de jure and
de facto control of the applicant. De jure
control is greater than 50 percent of the
voting stock of a corporation, or in the
case of a partnership, the general
partner. De facto control is determined
on a case-by-case basis. An entity must
disclose its equity interest and
demonstrate at least the following
indicia of control to establish that it
retains de facto control of the applicant:

(i) The entity constitutes or appoints
more than 50 percent of the board of
directors or management committee;

(ii) The entity has authority to
appoint, promote, demote, and fire
senior executives that control the day-
to-day activities of the licensee; and

(iii) the entity plays an integral role in
management decisions.

(2) Calculation of certain interests.

(i) Ownership interests shall be
calculated on a fully diluted basis; all
agreements such as warrants, stock
options and convertible debentures will
generally be treated as if the rights
thereunder already have been fully
exercised.

(ii) Partnership and other ownership
interests and any stock interest equity,
or outstanding stock, or outstanding
voting stock shall be attributed as
specified below.

(iii) Stock interests held in trust shall
be attributed to any person who holds
or shares the power to vote such stock,
to any person who has the sole power
to sell such stock, and, to any person
who has the right to revoke the trust at
will or to replace the trustee at will. If
the trustee has a familial, personal, or
extra-trust business relationship to the
grantor or the beneficiary, the grantor or
beneficiary, as appropriate, will be
attributed with the stock interests held
in trust.

(iv) Non-voting stock shall be
attributed as an interest in the issuing
entity.

(v) Limited partnership interests shall
be attributed to limited partners and
shall be calculated according to both the
percentage of equity paid in and the
percentage of distribution of profits and
losses.

(vi) Officers and directors of an entity
shall be considered to have an
attributable interest in the entity. The
officers and directors of an entity that
controls a licensee or applicant shall be
considered to have an attributable
interest in the licensee or applicant.

(vii) Ownership interests that are held
indirectly by any party through one or
more intervening corporations will be
determined by successive multiplication
of the ownership percentages for each
link in the vertical ownership chain and
application of the relevant attribution
benchmark to the resulting product,
except that if the ownership percentage
for an interest in any link in the chain
exceeds 50 percent or represents actual
control, it shall be treated as if it were
a 100 percent interest.

(viii) Any person who manages the
operations of an applicant or licensee
pursuant to a management agreement
shall be considered to have an
attributable interest in such applicant or
licensee if such person, or its affiliate
pursuant to §1.2110(b)(4) of this
chapter, has authority to make decisions
or otherwise engage in practices or
activities that determine, or significantly
influence:

(A) The nature or types of services
offered by such an applicant or licensee;

(B) The terms upon which such
services are offered; or

(C) The prices charged for such
services.

(ix) Any licensee or its affiliate who
enters into a joint marketing
arrangement with an applicant or
licensee, or its affiliate, shall be
considered to have an attributable
interest, if such applicant or licensee, or
its affiliate, has authority to make
decisions or otherwise engage in
practices or activities that determine, or
significantly influence:

(A) The nature or types of services
offered by such an applicant or licensee;

(B) The terms upon which such
services are offered; or

(C) The prices charged for such
services.

(e) Bidding credits. A winning bidder
that qualifies as a small business or a
consortium of small businesses as
defined in this subsection may use the
bidding credit specified in
§1.2110(e)(2)(ii) of this chapter. A
winning bidder that qualifies as a very
small business or a consortium of very
small businesses as defined in this
subsection may use the bidding credit
specified in accordance to
§1.2110(e)(2)(i) of this chapter.

(f) Winning bidders in Auction No. 1,
which took place on July 28-29, 1994,
that, at the time of that auction, met the
qualifications under the Commission’s
rules then in effect, for small business
status will receive a twenty-five percent
bidding credit pursuant to Amendment
of Part 95 of the Commission’s Rules to
Provide Regulatory Flexibility in the
218-219 MHz Service, Report and Order
and Memorandum Opinion and Order,
FCC 99-239 (released September 10,
1999).

17. Section 95.819 is revised to read
as follows:

§95.819 License transferability.

(a) A 218-219 MHz Service system
license acquired through competitive
bidding procedures (including licenses
obtained in cases of no mutual
exclusivity), together with all of its
component CTS licenses, may be
transferred, assigned, sold, or given
away only in accordance with the
provisions and procedures set forth in
47 CFR 1.2111.

(b) A 218-219 MHz Service system
license obtained through random
selection procedures, together with all
of its component CTS licenses, may be
transferred, assigned, sold, or given
away, to any other entity in accordance
with the provisions and procedures set
forth in §1.948 of this chapter.

(c) If the transfer, assignment, sale, or
gift of a license is approved, the new
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licensee is held to the construction
requirements set forth in § 95.833 of this
part.

18. Section 95.823 is added to read as
follows:

§95.823 Geographic partitioning and
spectrum disaggregation.

(a) Eligibility. Parties seeking
Commission approval of geographic
partitioning or spectrum disaggregation
of 218-219 MHz Service system licenses
shall request an authorization for partial
assignment of license pursuant to
§1.948 of this chapter.

(b) Technical standards.

(1) Partitioning. In the case of
partitioning, requests for authorization
of partial assignment of a license must
include, as attachments, a description of
the partitioned service area and a
calculation of the population of the
partitioned service area and the licensed
geographic service area. The partitioned
service area shall be defined by
coordinate points at every 3 seconds
along the partitioned service area unless
an FCC-recognized service area (i.e.
Economic Areas) is utilized or county
lines are followed. The geographic
coordinates must be specified in
degrees, minutes, and seconds, to the
nearest second of latitude and
longitude, and must be based upon the
1983 North American Datum (NADS83).
In the case where an FCC-recognized
service area or county lines are utilized,
applicants need only list the specific
area(s) (through use of FCC designations
or county names) that constitute the
partitioned area.

(2) Disaggregation. Spectrum maybe
disaggregated in any amount.

(3) Combined partitioning and
disaggregation. The Commission will
consider requests for partial
assignments of licenses that propose
combinations of partitioning and
disaggregation.

(c) Provisions applicable to
designated entities.

(1) Unjust enrichment. See §1.2111(e)
of this chapter.

(2) Parties not qualified for
installment payment plans.

(i) When a winning bidder
(partitionor or disaggregator) that
elected to pay for its license through an
installment payment plan partitions its
license or disaggregates spectrum to
another party (partitionee or
disaggregatee) that would not qualify for
an installment payment plan, or elects
not to pay for its share of the license
through installment payments, the
outstanding principal balance owed by
the partitionor or disaggregator shall be
apportioned according to §1.2111(e)(3)
of this chapter. The partitionor or

disaggregator is responsible for accrued
and unpaid interest through and
including the consummation date.

(ii) The partitionee or disaggregatee
shall, as a condition of the approval of
the partial assignment application, pay
its entire pro rata amount of the
outstanding principal balance on or
before the consummation date. Failure
to meet this condition will result in
cancellation of the grant of the partial
assignment application.

(iii) The partitionor or disaggregator
shall be permitted to continue to pay its
pro rata share of the outstanding
balance and, if applicable, shall receive
loan documents evidencing the
partitioning and disaggregation. The
original interest rate, established
pursuant to §1.2110(f)(3)(i) of this
chapter at the time of the grant of the
initial license in the market, shall
continue to be applied to the
partitionor’s or disaggregator’s portion
of the remaining government obligation.

(iv) A default on the partitionor’s or
disaggregator’s payment obligation will
affect only the partitionor’s or
disaggregator’s portion of the market.

(3) Parties qualified for installment
payment plans.

(i) Where both parties to a partitioning
or disaggregation agreement qualify for
installment payments, the partitionee or
disaggregatee will be permitted to make
installment payments on its portion of
the remaining government obligation.

(ii) Each party may be required, as a
condition to approval of the partial
assignment application, to execute loan
documents agreeing to pay its pro rata
portion of the outstanding principal
balance due, as apportioned according
to §1.2111(e)(3) of this chapter, based
upon the installment payment terms for
which it qualifies under the rules.
Failure by either party to meet this
condition will result in the automatic
cancellation of the grant of the partial
assignment application. The interest
rate, established pursuant to
§1.2110(f)(3)(i) of this chapter at the
time of the grant of the initial license in
the market, shall continue to be applied
to both parties’ portion of the balance
due. Each party will receive a license for
its portion of the partitioned market.

(iii) A default on an obligation will
affect only that portion of the market
area held by the defaulting party.

(d) Construction requirements.

(1) Partitioning. Partial assignors and
assignees for license partitioning have
two options to meet construction
requirements. Under the first option, the
partitionor and partitionee would each
certify that they will independently
satisfy the applicable construction
requirements set forth in § 95.833 of this

part for their respective partitioned
areas. If either licensee failed to meet its
requirement in 8 95.833 of this part,
only the non-performing licensee’s
renewal application would be subject to
dismissal. Under the second option, the
partitionor certifies that it has met or
will meet the requirement in § 95.833 of
this part for the entire market. If the
partitionor fails to meet the requirement
in 8 95.833 of this part, however, only
its renewal application would be subject
to forfeiture at renewal.

(2) Disaggregation. Partial assignors
and assignees for license disaggregation
have two options to meet construction
requirements. Under the first option, the
disaggregator and disaggregatee would
certify that they each will share
responsibility for meeting the applicable
construction requirements set forth in
§95.833 of this part for the geographic
service area. If parties choose this
option and either party fails to do so,
both licenses would be subject to
forfeiture at renewal. The second option
would allow the parties to agree that
either the disaggregator or the
disaggregatee would be responsible for
meeting the requirement in § 95.833 of
this part for the geographic service area.
If parties choose this option, and the
party responsible for meeting the
construction requirement fails to do so,
only the license of the non-performing
party would be subject to forfeiture at
renewal.

(3) All applications requesting partial
assignments of license for partitioning
or disaggregation must include the
above-referenced certification as to
which of the construction options is
selected.

(4) Responsible parties must submit
supporting documents showing
compliance with the respective
construction requirements within the
appropriate construction benchmarks
set forth in §95.833 of this part.

19. Section 95.831 is revised to read
as follows:

§95.831 Service requirements.

Subject to the initial construction
requirements of § 95.833 of this subpart,
each 218-219 MHz Service system
license must demonstrate that it
provides substantial service within the
service area. Substantial service is
defined as a service that is sound,
favorable, and substantially above a
level of service which might minimally
warrant renewal.

20. Section 95.833 is revised to read
as follows:

§95.833 Construction requirements.

(a) Each 218-219 MHz Service
licensee must make a showing of
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“substantial service’” within ten years of
the license grant. A “‘substantial
service” assessment will be made at
renewal pursuant to the provisions and
procedures contained in 8 1.949 of this
chapter.

(b) Each 218-219 MHz Service
licensee must file a report to be
submitted to inform the Commission of
the service status of its system. The
report must be labeled as an exhibit to
the renewal application. At minimum,
the report must include:

(1) A description of its current service
in terms of geographic coverage and
population served;

(2) An explanation of its record of
expansion, including a timetable of new
construction to meet changes in demand
for service;

(3) A description of its investments in
its 218-219 MHz Service systems;

(4) A list, including addresses, of all
component CTSs constructed; and

(5) Copies of all FCC orders finding
the licensee to have violated the
Communications Act or any FCC rule or
policy; and a list of any pending
proceedings that relate to any matter
described in this paragraph.

(c) Failure to demonstrate that
substantial service is being provided in
the service area will result in forfeiture
of the license, and will result in the
licensee’s ineligibility to apply for 218—
219 MHz Service licenses for three years
from the date the Commission takes
final action affirming that the 218-219
MHz Service license has been canceled
pursuant to § 95.813 of this part.

21. Section 95.853 is revised to read
as follows:

§95.853 Frequency segments.

There are two frequency segments
available for assignment to the 218-219
MHz Service in each service area.
Frequency segment A is 218.000—
218.500 MHz. Frequency segment B is
218.501-219.000 MHz.

22. Section 95.855 is revised to read
as follows:

§95.855 Transmitter effective radiated
power limitation.

The effective radiated power (ERP) of
each CTS and RTU shall be limited to
the minimum necessary for successful
communications. No CTS or fixed RTU
may transmit with an ERP exceeding 20
watts. No mobile RTU may transmit
with an ERP exceeding 4 watts.

23. Section 95.859 is amended by
revising paragraph (a) and by removing
and reserving paragraph (b) to read as
follows:

§95.859 Antennas.

(a) The overall height from ground to
topmost tip of the CTS antenna shall not

exceed the height necessary to assure
adequate service. Certain CTS antennas
must be individually licensed to the
218-219 MHz System licensee (see
§95.811(b) of this part) and the antenna
structures of which they are a part must
be registered with the Commission (see
part 17 of this chapter).

24. Section 95.861 is revised to read
as follows:

§95.861 Interference.

(a) When a 218-219 MHz Service
system suffers harmful interference
within its service area or causes harmful
interference to another 218-219 MHz
Service system, the licensees of both
systems must cooperate and resolve the
problem by mutually satisfactory
arrangements. If the licensees are unable
to do so, the Commission may impose
restrictions including, but not limited
to, specifying the transmitter power,
antenna height or area, duty cycle, or
hours of operation for the stations
concerned.

(b) The use of any frequency segment
(or portion thereof) at a given
geographical location may be denied
when, in the judgment of the
Commission, its use in that location is
not in the public interest; the use of a
frequency segment (or portion thereof)
specified for the 218-219 MHz Service
system may be restricted as to specified
geographical areas, maximum power, or
other operating conditions.

(c) A 218-219 MHz Service licensee
must provide a copy of the plan
required by §95.815(b) of this part to
every TV Channel 13 station whose
Grade B predicted contour overlaps the
licensed service area for the 218-219
MHz Service system. The 218-219 MHz
Service licensee must send the plan to
the TV Channel 13 licensee(s) within 10
days from the date the 218-219 MHz
Service licensee submits the plan to the
Commission, and the 218-219 MHz
Service licensee must send updates to
this plan to the TV Channel 13
licensee(s) within 10 days from the date
that such updates are filed with the
Commission pursuant to § 95.815(b) of
this part.

(d) Each 218-219 MHz Service system
licensee must provide upon request, and
install free of charge, an interference
reduction device to any household
within a TV Channel 13 station Grade
B predicted contour that experiences
interference due to a component CTS or
RTU.

(e) Each 218-219 MHz Service system
licensee must investigate and eliminate
harmful interference to television
broadcasting and reception, from its
component CTSs and RTSs, within 30
days of the time it is notified in writing,

by either an affected television station,
an affected viewer, or the Commission,
of an interference complaint. Should the
licensee fail to eliminate the
interference within the 30-day period,
the CTS(s) or RTU(s) causing the
problem(s) must discontinue operation.

(f) The boundary of the 218-219 MHz
Service system, as defined in its
authorization, is the limit of interference
protection for that 218-219 MHz Service
system.

§95.863 [Removed]
25. Section 95.863 is removed.

[FR Doc. 99-27874 Filed 11-2-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 101

[FCC 99-179-ET Docket No. 95-183]

37.0-38.6 GHz and 38.6—-40.0 GHz
Bands

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: The Federal Communications
Commission published rules in the
Federal Register concerning the service
rules for the 37.0-38.6 GHz and 38.6—
40.0 GHz bands. This document makes
corrections to those rules.

DATES: Effective October 22, 1999.

FOR FURTHER INFORMATION CONTACT:
Jennifer Burton, Wireless
Telecommunications Bureau, Public
Safety and Private Wireless Division,
Policy and Rules Branch, (202) 418—
0680. TTY: (202) 418-7233.

SUPPLEMENTARY INFORMATION:
Background

The Commission inadvertently
included typographical errors in certain
final rules published in the Federal
Register dated August 23, 1999, (64 FR
45891). This correction amends those
typographical errors. This correction
also amends §101.56(i) to comport with
the Commission’s decision in the
Memorandum Opinion and Order to
allow 39 GHz licensees that obtain a
bidding credit at auction to
subsequently partition or disaggregate
subject to the Commission’s unjust
enrichment rules, the substance of
which was not reflected in the final
regulations.

List of Subjects in 47 CFR Part 101
Radio, Communications equipment.
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Federal Communications Commission.
Magalie Roman Sales,
Secretary.

Rule Changes

For the reasons set forth in the
preamble, amend part 101 of title 47 of
the Code of Federal Regulations as
follows:

PART 101—FIXED MICROWAVE
SERVICES

1. The authority citation for Part 101
continues to read as follows:

Authority: Sec. 4 and 303 of the
Communications Act of 1934, as amended,
47 U.S.C. Sections 154 and 303, unless
otherwise noted.

2.1n §101.56, paragraphs (d)(1) and
(d)(2) are redesignated as paragraphs (d)
and (e) and paragraph (i) is revised to
read as follows:

§101.56 Partitioned Services Areas (PSAS)
and Disaggregate Spectrum.
* * * * *

(i) Licensees, including those using
bidding credits in a competitive bidding

procedure, shall have the authority to
partition service areas or disaggregate
spectrum. Licensees who utilize bidding
credits must comply with the
requirements set forth in §1.2111 (d)
and (e).

* * * * *

§101.147 Frequency assignments.

3.1n §101.147, paragraph (u)(2) is
redesignated as (v)(2).

[FR Doc. 99-28482 Filed 11-2-99; 8:45 am]
BILLING CODE 6712-01-M
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Proposed Rules

Federal Register

Vol. 64, No. 212

Wednesday, November 3, 1999

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

7 CFR Part 278

[Amendment No. 380]

RIN 0584-AC05

Food Stamp Program: Retailer
Application Processing

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Proposed rule.

SUMMARY: This action proposes to revise
the initial application processing
timeframe for retail food stores and
wholesale food concerns that apply for
authorization to accept and redeem food
stamp benefits and clarify verification
requirements. In addition to lengthening
the time allowed for processing
applications, this rule would clarify
Food and Nutrition Service (FNS)
regulatory authority to require specific
documentation from an applicant to
verify a firm’s eligibility. This rule will
also incorporate two provisions of the
Personal Responsibility and Work
Opportunity Reconciliation Act
(PRWORA) of 1996, related to the
collection of tax information from
applicant firms or from firms being
reauthorized in the program, and the
provision of written permission for FNS
to verify such information with
appropriate agencies. These changes are
being proposed as a means to ensure
that only legitimate food stores are
allowed to participate in the Food
Stamp Program.

DATES: Comments must be received on
or before January 3, 2000 to be assured
of consideration.

ADDRESSES: Comments should be
submitted to Karen J. Walker, Chief,
Redemption Management Branch,
Benefit Redemption Division, Food and
Consumer Service, USDA, 3101 Park
Center Drive, Alexandria, Virginia
22302. Comments may also be data
faxed to the attention of Ms. Walker at
(703) 605-0232. All written comments

will be open for public inspection
during regular business hours (8:30 a.m.
to 5 p.m., Monday through Friday) at
3101 Park Center Drive, Alexandria,
Virginia, Room 706.

FOR FURTHER INFORMATION CONTACT:
Questions regarding the proposed
rulemaking should be addressed to Ms.
Walker at the above address or by
telephone at (703) 305-2418.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be significant for purpose
of Executive Order 12866 and, therefore,
has been reviewed by the Office of
Management and Budget.

Executive Order 12372

The Food Stamp Program is listed in
the Catalog of Federal Domestic
Assistance under 10.551. For the
reasons set forth in the final rule in 7
CFR 3015, Subpart V and related Notice
(48 FR 29115), this Program is excluded
from the scope of Executive Order
12372 which requires intergovernmental
consultation with State and local
officials.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601-602). The Under Secretary
for Food, Nutrition, and Consumer
Services, has certified that this proposed
rule does not have a significant
economic impact on a substantial
number of small entities. The rule
would have almost no impact on the
majority of applicant firms, most of
which are legitimate food stores.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995, this notice
announces our intent to collect
additional information associated with
the application completed by retail food
stores and meal services to request
approval to participate in the Food
Stamp Program (FSP) and to obtain
approval for 3 years on the revised
burden estimates.

Comments on this notice must be
submitted by January 3, 2000.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the performance of the
functions of the agency, including

whether the information will have
practical utility; (b) The accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (c)
Ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) Ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Comments may be sent to Lori Shack,
Desk Officer, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Washington, DC 20502 (a copy may also
be sent to Karen J. Walker, Chief,
Redemption Management Branch,
Benefit Redemption Division, Food and
Nutrition Service, Department of
Agriculture, 3101 Park Center Drive,
Alexandria, Virginia 22302. For further
information, or for copies of the
information collection, please contact
Ms. Walker at the above address.)

All responses to this notice will be
summarized and included in the request
for OMB approval, and will become a
matter of public record.

Title: Food Stamp Program Store
Applications.

OMB Number: 0584—-0008.

Expiration Date: October 31, 2002.

Type of Request: Revision of a
currently approved collection.

Abstract: The Food and Nutrition
Service (FNS) of the Department of
Agriculture is the Federal agency
responsible for the FSP. The Food
Stamp Act of 1977, as amended (the
Act) (7 U.S.C. 2011-2036), requires that
the Agency determine the eligibility of
firms and certain food service
organizations to accept and redeem food
stamp benefits and to monitor them for
compliance and continued eligibility.

Part of FNS’ responsibility is to accept
applications from retail food
establishments and meal service
programs that wish to participate in the
FSP, review the applications in order to
determine whether or not applicants
meet eligibility requirements, and make
determinations whether to grant or deny
authorization to accept and redeem food
stamp benefits. FNS is also responsible
for requiring updates to application
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information and reviewing that
information to determine whether or not
the firms or services continue to meet
eligibility requirements.

There are currently 3 application
forms approved under OMB No. 0584—
0008. Together these forms are used by
retailers, wholesalers, meal service
providers, certain types of group homes,
shelters, and State-contracted
restaurants, to apply to FNS for
authorization to participate in the FSP.
Form FNS-252, Food Stamp
Application For Stores is generally used
by stores, excluding facilities which
provide meal services such as
communal dining, shelters and other
meal service programs, which are newly
applying for authorization; Form FNS—
252R, Food Stamp Program Application
For Stores—Reauthorization is used by
the majority of currently authorized
stores to apply for reauthorization,
excluding facilities which provide meal
services such as communal dining,
shelters and other meal service
programs; and Form FNS-252-2,
Application to Participate in the Food
Stamp Program for Communal Dining
Facility/Others generally used by
communal dining and restaurant
facilities and other food service
programs which are newly applying or
applying for reauthorization. In a few
cases, at the discretion of the FNS field
offices, some stores would be required

FNS-252

New authorizations .........ccccccoecvvveeeeeeeiiinnnns
Reauthorizations .........cccccveeveeviieeciiee e,

FNS-252-2

New authorizations ............cccceevveeeviveeesnnen.
Reauthorizations ...........ccccceeviiiiieeee e,

FNS-252R

Reauthorizations ...........cccccoeeviiiviieeeeeecinnes

Total reSPONSES ......ccovvvvveeviieeeiiiiieeeien,

It should be noted that the number of
applicant and authorized stores has
been declining over the past few years
due to several program changes, such as
changes in eligibility requirements,
stronger sanctions against violators, and
implementation of Electronic Benefit
Transfer systems. These declines have
resulted in a reduction in the overall
number of applications expected to be
received annually.

Hourly burden time per response
varies by type of application and
includes the time to review instructions,
search existing data resources, gather

to complete Form FNS-252 to apply for
reauthorization. Section 9(c) of the Act
provides the necessary authorization(s)
to collect the information contained in
these forms.

We do not collect information on the
number of FSP applications received
annually. Current burden estimates
associated with these 3 application
forms are determined from information
maintained in STARS (Store Tracking
and Redemption System) based on the
total number of currently authorized
stores or the number of newly
authorized stores. The number of
expected applications is divided
between initial applications from new
applicants and applications for
reauthorization from currently
authorized stores.

For burden estimates associated with
new applicants (initial authorizations),
we used the number of stores (all types)
newly authorized/approved currently
estimated at 20,696 (rounded to 20,700)
based on FY 1997 year-end data from
STARS and inflated this number by
10% (2,070) to account for denied
applications received for a total of
22,770 applications expected to be
received and processed from stores
annually. It is estimated that 98%
(22,315) of the 22,770 applications
expected to be received would be on
Form FNS-252 and 2% (423) would be
on Form FNS-252-2. In addition, an

and copy the data needed, complete and
review the application, and submit the
form and documentation to FNS.

As currently approved by OMB, the
hourly burden rate per response for: (1)
Form FNS-252 is 20 to 68 minutes, with
the average being 27.5 minutes; (2) 10 to
20 minutes for Form FNS 252-2, with
the average being 12 minutes; and, (3)

7 to 8 minutes, with the average being
7.5 minutes for Form FNS-252R.

Information Collection—Proposed Rule

This proposed rule at §278.1(b)
requires that applicant firms submit
copies of income and sales tax filing

estimated 32 private restaurants
applying for FSP participation in the
State-administered special restaurant
program annually will use Form FNS—
252 versus Form FNS-252-2 to apply
for participation reducing the number of
expected applications for Form FNS—
252-2 by 32 and increasing the number
of expected applications using Form
FNS-252 by the same amount.

For burden estimates associated with
firms applying for reauthorization, we
used the total number of stores (all
types) authorized (184,300) as of
December 1997. Generally, authorized
stores are subject to reauthorization at
least once every 4 years. Thus, it is
estimated that 25% (46,000) of all
authorized stores would be subject to
reauthorization in any given year. Using
the number of authorized stores as of
December 1997, it is estimated that
46,000 reauthorization applications
would be expected to be received
annually. Of the 46,000 reauthorization
applications expected, it is estimated
that 96% (44,160) will be on Form FNS—
252R, 3% (1,380) will be on Form FNS—
252-2, and 1% (460) will be on Form
FNS-252.

The number of respondents
completing at least 1 of the 3
applications in question annually, as
currently approved by OMB, is as
follows:

(184,000 x .25 x .01 —1,380—460)

........................... 22,347 (22,770 x .98 + 32)
........................... 460 (184,000 x .25 x .01)
22,807
........................... 423 (22,770 x .02 — 32)
........................... 1,380 (184,000 x .25 x .03)
1,803
........................... 44,160
........................... 68,770

documents to the FNS if requested
during the application or
reauthorization process. The proposed
rule further provides that FNS can deny
a firm’s application if they do not
supply requested documentation.
Lastly, the proposed rule would require
firms to sign a release form which will
authorize FNS to verify all relevant
business related tax filings with
appropriate agencies, and to obtain
corroborating documentation from other
sources as deemed necessary. These
new requirements will not result in
changes to current burden estimates or
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methodologies used to arrive at current
burden estimates as approved by OMB,
because: (1) Currently approved burden
estimates already include time
associated with collecting, copying and
submitting this type of documentation,
or other sufficient documentation, to
FNS. The new proposal simply allows
FNS to mandate the submission of a
particular type of document, such as
sales and tax filing documents and to
deny applications which do not provide
the specific documentation; and (2) FNS

would design a standard release form
for the purpose of the new requirement
to sign a release form. This would be a
one-time burden for new applicants,

including applicants for reauthorization.

It is estimated that burden associated
with a one-time requirement to affix a
single signature to a standard form
would be minimal and is not being
assessed separately.

The burden estimates, as approved by
OMB through October 31, 2002, are
shown below:

Affected Public: Food retail and
wholesale firms, meal service programs,
certain types of group homes, shelters,
and State-contracted restaurants.

Estimated Number of Respondents:
68,770.

Estimated Number of Responses per
respondent: 1.

Estimated Time per Response:
0.229413.

Estimated Total Annual Burden:
15,777.

SUMMARY OF BURDEN ESTIMATES FOR FORMS FNS-252, 252-2 AND 252R

Title Number of ReSpgpses Total annual | Burden hours | Total annual

respondents resp%ndent responses per response | burden hours
FOrm FNS—252 ......ccooiiiici s 22,807 1 22,807 .4500 10,263
Form FNS-252-2 ... 1,803 1 1,803 .2000 361
Form FNS=252R ... 44,160 1 44,160 1167 5,153
TOtalS .o 68,770 1 68,770 | oo 15,777

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is intended to have a
preemptive effect with respect to any
State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This
rule is not intended to have retroactive
effect unless so specified in the
“Effective Date” paragraph of this
preamble. Prior to any judicial challenge
to the provisions of this rule or the
application of its provisions, all
applicable administrative procedures
are as follows: (1) For Program benefit
recipients—State administrative
procedures issued pursuant to 7 U.S.C.
2020(e)(10) and 7 CFR 273.15; (2) For
State Agencies—administrative
procedures issued pursuant to 7 U.S.C.
2023 set out as 7 CFR 276.7 (for rules
related to non-quality control liabilities)
or part 284 (for rules related to quality
control liabilities: (3) For Program
retailers and wholesalers—
administrative procedures issued
pursuant to 7 U.S.C. 2023 set out at 7
CFR 278.8.

Unfunded Mandate Analysis

Title 1l of the Unfunded Mandate
Reform Act of 1995 (UMRA) Public Law
104-04, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Department generally must prepare
a written statement, including a cost-
benefit analysis, for proposed and final

rules with “Federal mandates” that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires the
Department to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of title Il of the UMRA)
which impose costs on State, local, or
tribal governments or to the private
sector of $100 million or more in any
one year. Thus, this rule is not subject
to the requirements of sections 202 and
205 of the URMA.

Background

The authorization of retail food stores
and wholesale food concerns to accept
and redeem food stamp benefits is the
responsibility of the Department’s FNS
Field Offices. This rule makes four
changes, two discretionary and two
reflecting additional authorities
provided by the Personal Responsibility
and Work Opportunity Reconciliation
Act (PRWORA). The discretionary
changes alter the timeframe within
which FNS must approve or reject a
firm’s application, and specify types of
documents firms might be asked to
provide. The PRWORA changes
authorize the Department to require that
applicant firms sign a release form
allowing FNS to verify the accuracy of
information submitted by firms, and

that FNS may request the submission of
tax records.

Application Processing Timeframes

Current rules at 7 CFR 278.1(a)
provide that an FNS officer in charge
shall deny or approve authorization, or
request more information, within 30
days of receipt of the firm’s application.
If FNS returns an incomplete
application and/or requests more
documentation from the applicant, the
30-day time clock then stops until a
fully completed application and/or the
additional information is received from
the applicant, at which point FNS has
a full 30 days to approve or deny
authorization.

Current rules do not define a
completed application. This proposed
rule would clarify what is meant by a
completed application. It is proposed
that a completed application means that
all information (other than an on-site
visit) that FNS deems necessary in order
to make a determination on the firm’s
application has been received. This
information includes, but is not limited
to a completed application form, all
required information and
documentation from the applicant, as
well as all needed third-party
verification and documentation. In most
instances, the current rule is adequate to
ensure the eligibility of a firm. Current
rules become problematic, however,
when the field office is not familiar with
the store, or needs more information
about the firm’s qualifications to
determine whether it is a legitimate
retail food store. Experience has shown
that, in such cases, a visit is necessary
to verify the nature and scope of a firm’s
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business in questionable circumstances.
FNS is proposing in this rule that Field
Offices have a 45-day time period in
order to process completed applications
and to make any needed store visits.

On site-visits may be conducted
during the 45-day period by employees
of FNS or by a designee of the Secretary
of Agriculture (such as a firm under
contract to USDA) or by an official of a
State or local government. In the interest
of efficiency and the responsible use of
resources, on-site visits must be
carefully planned and clustered in
geographic areas. Thus, the 45-day
period following the receipt of a
completed application is necessary to
allow additional time to effectively plan
and carry out these on-site visits, and to
allow the field office to make a
determination as to whether the firm
qualifies for authorization.

In order to address this need, FNS is
proposing in this rule that the field
office shall have 45 days from the
receipt of a completed application to
approve or deny the application. FNS is
confident this will allow sufficient time
to conduct an on-site visit if necessary
and to make a final determination as to
whether a store qualifies for
authorization to participate in the FSP.

Information for Verifying Eligibility for
Authorization

Current rules do not specify the types
of documentation which firms may be
required to provide when applying for
authorization. In the interest of program
integrity, however, it is necessary that
FNS stipulate its specific authority to
require firms to provide verification and
documentation to determine a store’s
eligibility. This proposed rule (7 CFR
278.1(b)) identifies the type of
documentation that may be required by
FNS by stipulating that such
information may include, but not be
limited to, State and local business
licenses, Social Security cards, drivers’
licenses, photographic identification
cards, bills of sale, deeds, leases, sales
contracts, State certificates of
incorporation, sales records and invoice
records.

Tax Records

Section 833 of the PRWORA amends
section 9 of the Food Stamp Act and
provides the Secretary with the
authority to require applicant firms to
submit copies of relevant income and
sales tax filing documents when
applying for participation or continued
authorization in the program. Firms that
are applying for initial authorization or
reauthorization in the FSP may now be
required to submit copies of relevant
business related income and sales tax

filing documents to FNS as a condition
of eligibility for program participation.
Failure of a firm to provide such
documentation if requested by FNS
would serve as a basis for the denial of
such a firm’s application for
authorization or of a firm’s
reauthorization in the program. This
program change is reflected in 278.1(b).
Since this is a statutory provision over
which the Secretary has no authority to
amend, implementation of this
provision cannot be affected by public
comment.

Authorization To Verify Tax Filings
and Other Documentation

Section 833 of PRWORA also permits
the Secretary to implement, through
regulations, a requirement that firms
provide, upon request, written
authorization to allow FNS to verify all
relevant tax filings and to obtain
corroborating documentation from other
sources so that the accuracy of
information provided on the application
by stores and concerns may be verified.
Section 278.1(b) of the regulation
proposes to require that all firms
provide written authorization for FNS to
verify all relevant business tax filings
with appropriate agencies and for FNS
to obtain corroborating documentation
from other sources so as to ensure that
the accuracy of information provided by
stores and concerns may be verified.
Examples of the types of agencies that
could be contacted for the purpose of
verifying applicant information include,
but are not limited to wholesale
suppliers, State or local licensing
agencies, State or local liquor and
lottery control boards, financial
institutions, Federal and State income
and sales tax agencies, and Federal,
State or local law enforcement agencies.
Retailers will be requested to complete
a general release form that would
provide permission for FNS to access
information maintained by any agency
or entity that has information directly
related to the information requested by
FNS on FSP application materials.

This authority will greatly enhance
the ability of FNS to ensure that only
legitimate stores are authorized to
participate in the program and that no
false information is filed on the FSP
application. This is applicable to all
firms, whether new or currently
participating firms seeking
reauthorization in the program.

List of Subjects in 7 CFR Part 278

Administrative practice and
procedure, Banks, Banking, Claims,
Food stamps, Groceries—retail,
Groceries, General line—wholesalers,
Penalties.

Accordingly, 7 CFR part 278 is
proposed to be amended as follows:

PART 278—PARTICIPATION OF
RETAIL FOOD STORES, WHOLESALE
FOOD CONCERNS AND INSURED
FINANCIAL INSTITUTIONS

1. The authority citation for part 278
continues to read as follows:

Authority: 7 U.S.C. 2011-2036.

2.1n §278.1:

a. Paragraph (a) is amended by
removing the last sentence and adding
three new sentences in its place; and

b. The introductory text of paragraph
(b) is revised.

The revisions read as follows:

§278.1 Approval of retail food stores and
wholesale food concerns.

(a) Application. * * * FNS shall
approve or deny the application within
45 days of receipt of a completed
application. A completed application
means that all information (other than
an on-site visit) that FNS deems
necessary in order to make a
determination on the firm’s application
has been received. This information
includes, but is not limited to, a
completed application form, all
information and documentation from
the applicant, as well as any needed
third-party verification and
documentation.

(b) Determination of authorization.
An applicant shall provide sufficient
data and information on the nature and
scope of the firm’s business for FNS to
determine whether the applicant’s
participation will further the purposes
of the program. Upon request, an
applicant shall provide documentation
to FNS to verify information provided
on the application form. Such
documentation may include, but is not
limited to, State and local business
licenses, Social Security cards, drivers’
licenses, photographic identification
cards, bills of sale, deeds, leases, sales
contracts, State certificates of
incorporation, sales records, invoice
records and business-related tax
records. Retail food stores and
wholesale food concerns and other
entities eligible for authorization also
shall be required to sign a release form
which will authorize FNS to verify all
relevant business related tax filings with
appropriate agencies, and to obtain
corroborating documentation from other
sources as deemed necessary to ensure
the legitimacy and eligibility of
applicant firms, as well as the accuracy
of information provided by the stores
and concerns. Failure to comply with
any request for information or failure to
sign a written release form shall result
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in denial of the application for
authorization or withdrawal of a firm or
concern from the program. In
determining whether a firm qualifies for
authorization, FNS shall consider all of
the following:
* * * * *

Dated: October 25, 1999.
Shirley R. Watkins,
Under Secretary, Food, Nutrition and
Consumer Services.
[FR Doc. 99-28547 Filed 11-2-99; 8:45 am]
BILLING CODE 3410-30-U

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1217
[Docket No. FV—99-703—-PR1]

Proposed Olive Oil Promotion,
Research, and Information Order;
Reopening of Comment Period

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Reopening of the comment
period.

SUMMARY: Notice is hereby given that
the comment period on the proposed
Olive Oil Promotion, Research, and
Information Order is reopened until
December 3, 1999.

DATES: Comments must be received by
December 3, 1999.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule to the
Docket Clerk, Research and Promotion
Branch, Fruit and Vegetable Programs,
Agricultural Marketing Service, USDA,
Stop 0244, Room 2535 South Building,
1400 Independence Avenue, SW.,
Washington, D.C. 20250-0244.
Comments should be submitted in
triplicate and will be made available for
public inspection at the above address
during regular business hours.
Comments may also be submitted
electronically to:
malinda.farmer@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register. A
copy of this rule may be found at:
www.ams.usda.gov/fv/rpdocketlist.htm.
Pursuant to the Paperwork Reduction
Act (PRA), send comments regarding the
accuracy of the burden estimate, ways to
minimize the burden, including the use
of automated collection techniques or
other forms of information technology,
or any other aspect of this collection of
information to the above address.
Comments concerning the information
collection under the PRA should also be

sent to the Desk Officer for Agriculture,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
Oliver L. Flake, Research and Promotion
Branch, Fruit and Vegetable Programs,
AMS, USDA, Stop 0244, 1400
Independence Avenue, SW., Room 2535
South Building, Washington, DC 20250—
0244; telephone (202) 720-9915 or fax
(202) 205-2800.

SUPPLEMENTARY INFORMATION: A
proposed rule was published in the
Federal Register (64 FR 46754; August
26, 1999). The proposed rule contains
the proposal submitted by the North
American Olive Oil Association
(NAOOA). Prior to submitting its
proposal, the NAOOA had coordinated
a task force consisting of the NAOOA,
the California Olive Oil Council, the
Texas Olive Oil Council, and other
companies involved in the olive oil
business.

Under the proposed Order, first
handlers and importers would pay an
assessment to the proposed Olive Oil
Council (Council). Assessments
collected under the program, at the rate
of $0.01 per pound, are expected to
generate between $3 million and $4
million annually. The Council would
use the assessments collected to
conduct a promotion, research, and
information program to maintain,
develop, and expand markets for olive
oil. The comment period ended October
25, 1999.

On October 22, the Task Force
Coordinator requested that additional
time be provided for interested persons
to comment on the proposed rule. The
task force coordinator stated that
discussions are still taking place among
industry participants and that allowing
additional discussion will help to
ensure that the process allows all parties
to participate.

After reviewing the situation, and in
accordance with the task force request,
the Department is reopening the
comment period for 30 additional days.
This will provide interested persons a
total of 90 days to review the proposed
rule, perform a more complete analysis,
and submit any written comments.

This delay should not substantially
add to the time required to complete
this rulemaking action. Accordingly, the
period in which to file written
comments is reopened until December
3, 1999. This notice is issued pursuant
to the Commodity Promotion, Research,
and Information Act of 1996, 7 U.S.C.
7401-7425; Public Law 104-127,
enacted April 4, 1996.

Dated: October 27, 1999.
Eric M. Forman,

Acting Deputy Administrator, Fruit and
Vegetgable Programs.

[FR Doc. 99-28832 Filed 11-1-99; 8:51 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 2
[Docket No. PRM—2-12]

Michael Stein; Receipt of Petition for
Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking; Notice
of receipt.

SUMMARY: The Nuclear Regulatory
Commission (NRC) has received and
requests public comment on a petition
for rulemaking dated July 26, 1999, filed
by Michael Stein (petitioner). The
petition has been docketed by the
Commission and has been assigned
Docket No. PRM—-2-12. The petitioner
believes that the NRC regulations
pertaining to deliberate misconduct and
employee protection do not contain
certain needed safeguards. The
petitioner is requesting that the NRC
regulations pertaining to employee
protection and deliberate misconduct be
amended to ensure that all individuals
are afforded the right to respond to an
NRC determination that the individual
has violated these regulations.

DATES: Submit comments by January 18,
2000. Comments received after this date
will be considered if it is practical to do
so, but assurance of consideration
cannot be given except as to comments
received on or before this date.

ADDRESSES: Submit comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
Attention: Rulemakings and
Adjudications staff.

Deliver comments to 11555 Rockville
Pike, Rockville, Maryland, between 7:30
am and 4:15 pm on Federal workdays.

For a copy of the petition, write:
David L. Meyer, Chief, Rules and
Directives Branch, Division of
Administrative Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.

You may also provide comments via
the NRC’s interactive rulemaking
website (http://
www.ruleforum.lInl.gov). This site
provides the capability to upload
comments as files (any format), if your
web browser supports that function. For
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information about the interactive
rulemaking website, contact Ms. Carol
Gallagher, (301) 415-5905 (e-mail:
CAG@nrc.gov).

FOR FURTHER INFORMATION CONTACT:
David L. Meyer, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
Telephone: 301-415-7162 or Toll Free:
1-800—-368-5642 or E-mail:
DLM1@NRC.GOV.

SUPPLEMENTARY INFORMATION:
Background

On July 28, 1999, the Nuclear
Regulatory Commission (NRC) received
a petition for rulemaking submitted by
Michael Stein (petitioner). Although Mr.
Stein is an employee of the NRC, he
submitted the petition as an individual
member of the public. The NRC recently
initiated an enforcement action
involving a notice of violation against
an individual without conducting a
prior pre-decisional enforcement
conference. As a result, the petitioner
states that the NRC regulations
pertaining to deliberate misconduct and
employee protection do not contain
certain important safeguards. The
petitioner requests that the NRC
regulations governing deliberate
misconduct and employee protection be
amended to ensure that all individuals
are afforded the right to respond to an
NRC determination that the individual
has violated these regulations before the
NRC issues the action.

The NRC has determined that the
petition meets the threshold sufficiency
requirements for a petition for
rulemaking under 10 CFR 2.802. The
petition has been docketed as PRM—-2—
12. The NRC is soliciting public
comment on the petition for rulemaking.

Discussion of the Petition

The petitioner requests that the title of
the NRC regulations codified at 10 CFR
Part 2, Subpart B be amended to be the
“Procedure for Imposing Requirements
by Order, or for Modification,
Suspension, or Revocation of a License,
or for Issuance of a Notice of Violation
to an Individual, or for Imposing Civil
Penalties.” The petitioner also suggests
amending 10 CFR 2.201 entitled,
“Notice of Violation,” by adding a new
paragraph (b). In a meeting between the
petitioner and the NRC staff on October
14, 1999, the language of suggested
paragraph was modified by changing the
word “order” to ‘““Notice of Violation”
each time it appears in the second
sentence of paragraph (b)(2) and to
include Part 76 in the list of 10 CFR
parts presented in the introductory text

of paragraph. The NRC notes that a
paragraph (b) currently appears in the
codified text of §2.201. Therefore, the
NRC is presenting the paragraph
suggested by the petitioner as a new
paragraph (c). The new paragraph
suggested by the petitioner would read
as follows:

§2.201 Notice of violation.

* * * *

(c) In response to an alleged violation of
the employee protection or deliberate
misconduct regulations contained in 10 CFR
Parts 19, 30, 40, 50, 60, 61, 70, 72, and 76
the Commission may serve on the individual
a Notice of Violation as described in 10 CFR
2.201(a). This Notice of Violation to the
individual shall state that:

(1) The answer to the Notice of Violation
shall state any facts, explanations, and
arguments denying the charges of violation;

(2) If the individual charged with the
violation files an answer denying the
violation, the Executive Director for
Operations, or the Executive Director’s
designee, upon consideration of the answer,
will issue an Order imposing, mitigating, or
withdrawing the Notice of Violation to the
individual. The individual charged with a
violation of the employee protection or
deliberate misconduct regulations may,
within twenty (20) days of the date of the
Notice of Violation or other time specified in
the Notice of Violation, request a hearing;

(3) If the individual charged with an
employee protection or deliberate
misconduct violation requests a hearing, the
Commission will issue an order designating
the time and place of the hearing;

(4) If a hearing is held, an order will be
issued after the hearing by the presiding
officer or the Commission dismissing the
proceeding, or imposing, mitigating or
withdrawing the Notice of Violation. This
shall be considered the final NRC action with
regard to the Notice of Violation at issue in
the proceeding.

The petitioner suggests that the
current NRC regulations pertaining to
employee protection be amended.
Although the petitioner did not
specifically identify the employee
protection regulations to be amended,
the NRC believes that these regulations
are 10 CFR 30.7, 40.7, 50.7, 60.9, 61.9,
70.7,72.10, and 76.7. The Commission
specifically requests comments on
whether this is a complete list of
employee protection regulations that
should be amended under the petition.
The petitioner’s suggested language
reads as follows:

An individual charged with a violation of
the employee protection regulations in Part
X, has the right to a hearing pursuant to 10
CFR 2.201(b). In addition, prior to the
issuance of a Notice of Violation pursuant to
10 CFR Part 2.201 or an Order pursuant to
10 CFR 2.202, the individual charged with

such a violation shall have the right to inform
the agency either by written correspondence
or by a predecisional enforcement
conference, regarding their involvement in
the alleged violation of this section.

The petitioner also proposes that the
current NRC regulations pertaining to
deliberate misconduct be amended.
Although the petitioner did not
specifically identify the deliberate
misconduct regulations to be amended,
the NRC believes that these regulations
are 10 CFR 30.10, 40.10, 50.5, 52.9,
60.11, 61.9b, 70.10, 71.11, 72.12, 76.10,
and 110.7b. The Commission
specifically requests comments on
whether this is a complete list of
deliberate misconduct regulations that
should be amended under the petition.
The petitioner’s suggested language
reads as follows:

An individual charged with a violation of
the deliberate misconduct regulations in Part
X, has the right to a hearing pursuant to 10
CFR 2.201(b). In addition, prior to the
issuance of a Notice of Violation pursuant to
10 CFR 2.201 or an Order pursuant to 10 CFR
2.202, the individual charged with such a
violation shall have the right to inform the
agency either by written correspondence or
by a predecisional enforcement conference,
regarding their involvement in the alleged
violation of this section.

The petitioner contends that his
proposed amendment would ensure that
all individuals have the opportunity to
address an NRC determination that the
individual has violated either the
deliberate misconduct or employee
protection regulations before the NRC
issues the action.

The Petitioner’s Conclusions

The petitioner concludes that the NRC
regulations governing deliberate
misconduct and employee protection
are missing certain safeguards he
believes are important. The petitioner
requests that the NRC regulations
pertaining to deliberate misconduct and
employee protection be amended as
discussed above to ensure that each
individual has an opportunity to
address an NRC determination that he
or she has violated these regulations.

Dated at Rockville, Maryland, this 28th day
of October, 1999.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,

Secretary of the Commission.
[FR Doc. 99-28757 Filed 11-2-99; 8:45 am]

BILLING CODE 7590-01-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2 and 50
RIN 3150-AG38

Antitrust Review Authority:
Clarification

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission is proposing to clarify its
regulations to reflect more clearly its
limited antitrust review authority by
explicitly limiting the types of
applications that must include antitrust
information. Specifically, because the
Commission is not authorized to
conduct antitrust reviews of post-
operating license transfer applications,
or at least is not required to conduct this
type of review and has decided that it
no longer will conduct them, no
antitrust information is required as part
of a post-operating license transfer
application. Because the current
regulations do not clearly specify which
types of applications are not subject to
antitrust review, these proposed
clarifying amendments would bring the
regulations into conformance with the
Commission’s limited statutory
authority to conduct antitrust reviews.

DATES: The comment period expires
January 3, 2000. Comments received
after this date will be considered if it is
practical to do so, but the Commission
is able to assure consideration only for
comments received on or before this
date. Comments may be submitted
either electronically or in written form.

ADDRESSES: Written comments should
be sent to: Secretary of the Commission,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, Attention:
Rulemakings and Adjudications Staff.

You may also provide comments via
the NRC’s interactive rulemaking web
site (http://ruleforum.linl.gov). This site
provides the ability to upload comments
as files (any format), if your web
browser supports that function. For
information about the interactive
rulemaking web site, contact Ms. Carol
Gallagher, 301-415-5905; e-mail
CAG@nrc.gov.

Comments received on this
rulemaking may be examined at the
NRC Public Document Room, 2120 L
Street NW (Lower Level), Washington,
DC.

FOR FURTHER INFORMATION CONTACT: Jack
R. Goldberg, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—

0001; telephone 301-415-1681; e-mail
JRG1@nrc.gov.
SUPPLEMENTARY INFORMATION:

I. Introduction and Purpose

In a license transfer application filed
on October 27, 1998, by Kansas Gas and
Electric Company (KGE) and Kansas
City Power and Light Company (KCP&L)
(Applicants), Commission approval
pursuant to 10 CFR 50.80 was sought of
a transfer of the Applicants’ possession-
only interests in the operating license
for the Wolf Creek Generating Station,
Unit 1, to a new company, Westar
Energy, Inc. Wolf Creek is jointly owned
by the Applicants, each of which owns
an undivided 47 percent interest. The
remaining 6 percent interest is owned
by Kansas Electric Power Cooperative,
Inc. (KEPCo). The Applicants requested
that the Commission amend the
operating license for Wolf Creek
pursuant to 10 CFR 50.90 by deleting
KGE and KCPL as licensees and adding
Westar Energy in their place. KEPCo
opposed the transfer on antitrust
grounds, claiming that the transfer
would have anticompetitive affects and
would result in ““significant changes” in
the competitive market. KEPCo
petitioned the Commission to intervene
in the transfer proceeding and requested
a hearing, arguing that the Commission
should conduct an antitrust review of
the proposed transfer under Section
105c¢ of the Atomic Energy Act, 42,
U.S.C. 2135(c). Applicants opposed the
petition and request for a hearing.

By Memorandum and Order dated
March 2, 1999, CLI-99-05, 49 NRC 199
(1999), the Commission indicated that
although its staff historically has
performed a ““significant changes”
review in connection with certain kinds
of license transfers, it intended to
consider in the Wolf Creek case whether
to depart from that practice and “direct
the NRC staff no longer to conduct
significant changes reviews in license
transfer cases, including the current
case.” In deciding this matter, the
Commission stated that it expected to
consider a number of factors, including
its statutory mandate, its expertise, and
its resources. Accordingly, the
Commission directed the Applicants
and KEPCo to file briefs on the single
question: “whether as a matter of law or
policy the Commission may and should
eliminate all antitrust reviews in
connection with license transfers and
therefore terminate this adjudicatory
proceeding forthwith.” Id. at 200.

Because the issue of the Commission’s
authority to conduct antitrust reviews of
license transfers is of interest to, and
affects, more than only the parties
directly involved in, or affected by, the

proposed Wolf Creek transfer, the
Commission in that case invited amicus
curiae briefs from “any interested
person or entity.” CLI-99-05, 49 NRC at
200, n.1. (Briefs on the issue
subsequently were received from a
number of nonparties.) In addition,
widespread notice of the Commission’s
intent to decide this matter in the Wolf
Creek proceeding was provided by
publishing that order on the NRC’s web
site and in the Federal Register, and
also by sending copies to organizations
known to be active in or interested in
the Commission’s antitrust activities. I1d.
After considering the arguments
presented in the briefs, and based on a
thorough de novo review of the scope of
the Commission’s antitrust authority,
the Commission concluded that the
structure, language, and history of the
Atomic Energy Act do not support its
prior practice of conducting antitrust
reviews of post-operating license
transfers. The Commission stated:

It now seems clear to us that Congress
never contemplated such reviews. On the
contrary, Congress carefully set out exactly
when and how the Commission should
exercise its antitrust authority, and limited
the Commission’s review responsibilities to
the anticipatory, prelicensing stage, prior to
the commitment of substantial licensee
resources and at a time when the
Commission’s opportunity to fashion
effective antitrust relief was at its maximum.
The Act’s antitrust provisions nowhere even
mention post-operating license transfers.

The statutory scheme is best understood, in
our view, as an implied prohibition against
additional Commission antitrust reviews
beyond those Congress specified. At the least,
the statute cannot be viewed as a requirement
of such reviews. In these circumstances, and
given what we view as strong policy reasons
against a continued expansive view of our
antitrust authority, we have decided to
abandon our prior practice of conducting
antitrust reviews of post-operating license
transfers * * *,

Kansas Gas and Electric Co. (Wolf Creek
Generating Station, Unit 1), CLI-99-19,
49 NRC 441, 446 (1999).

I1. Discussion

The Commission’s decision in Wolf
Creek was based on a thorough
consideration of the documented
purpose of Congress’s grant of limited
antitrust authority to the NRC’s
predecessor, the Atomic Energy
Commission, the statutory framework of
that authority, the carefully-crafted
statutory language, and the legislative
history of the antitrust amendments to
the Atomic Energy Act. The
Commission’s Wolf Creek decision
explained that, in eliminating the
theretofore government monopoly over
atomic energy, Congress wished to
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provide incentives for its further
development for peaceful purposes but
was concerned that the high costs of
nuclear power plants could enable the
large electric utilities to monopolize
nuclear generating facilities to the
anticompetitive harm of smaller
utilities. Therefore, Congress amended
the Atomic Energy Act to provide for an
antitrust review in the prelicensing
stages of the regulatory licensing
process. Congress focused its grant of
antitrust review authority on the two
steps of the Commission’s licensing
process: the application for the facility’s
construction permit and the application
for the facility’s initial operating license.
It is at these early stages of the facility’s
licensing that the Commission
historically was believed by Congress to
be in a unique position to remedy a
situation inconsistent with the antitrust
laws by providing ownership access and
related bulk power services to smaller
electric systems competitively
disadvantaged by the planned operation
of the nuclear facility. Congress
emphasized that the Commission’s
review responsibilities were to be
exercised at the anticipatory,
prelicensing stages prior to the
commitment of substantial licensee
resources and at a time when the
Commission’s opportunity to fashion
effective relief was at its maximum. See
Wolf Creek at 446-448.

The Commission next focused on the
structure and language of its antitrust
review authority found exclusively in
Section 105 of the Atomic Energy Act,
42 U.S.C. 2135. Section 105c provides
for a mandatory and complete antitrust
review at the construction permit phase
of the licensing process when all
entities who might wish ownership
access to the nuclear facility and who
are in a position to raise antitrust
concerns are able to seek an appropriate
licensing remedy from the Commission
prior to actual operation of the facility.
The construction permit antitrust
review contrasts markedly from the only
other review authorized by the statute.
Specifically, Section 105c explicitly
provides that the antitrust review
provisions “‘shall not apply” to an
application for an operating license
unless “significant changes in the
licensee’s activities or proposed
activities have occurred subsequent to
the previous review * * *in
connection with the construction permit
for the facility.” Section 105c.(2).
Following this more limited and
conditional review prior to initial
operation of the facility, Section 105
makes clear that traditional antitrust
forums are available to consider asserted

anticompetitive conduct of Commission
licensees, which are not relieved of
operation of the antitrust laws. Section
1054, b. Further, if any Commission
licensee is found to have violated any
antitrust law, the Commission has the
authority to take any licensing action it
deems necessary. Section 105a. See id.
at 447-452.

After describing this statutory
framework and structure, the
Commission then closely examined the
language of its statutory antitrust review
authority. The Commission found that it
focused on only two types of
applications, namely those for a
construction permit and those for an
initial operating license, but not for
other types of applications explicitly
mentioned in Section 103 of the Atomic
Energy Act, such as applications to
“‘acquire” or “transfer” a license. Even
if an application to transfer an operating
license were considered an application
for an operating license for the
transferee, the Commission found that
the specific “significant changes”
review process mandated by Section
105 does not lend itself to an antitrust
review of post-operating license transfer
applications. The Commission noted
that its past practice of conducting
“significant changes” reviews of post-
operating license transfer applications
did not use the construction permit
review as the benchmark for comparison
as mandated by Section 105, but instead
examined whether there were
significant changes compared with the
previous operating license review. Like
the statutory framework, the statutory
language was found to be inconsistent
with authorization to conduct post-
operating license antitrust reviews and
certainly could not be found to support
a required review at that time. See id.
at 452—-456.

Finally, the Commission reviewed the
legislative history of the antitrust
amendments. It found that the Joint
Committee on Atomic Energy, in its
authoritative report on the
Commission’s prelicensing antitrust
authority, explicitly clarified the scope
of the terms “license application’ and
“application for a license” in the
language which was enacted as Section
105. The Commission stated:

In its Report, the Joint Committee 11 made
clear that the term “license application”

11The Joint Committee Report is the best source
of legislative history of the 1970 amendments. See
Alabama Power Co. v. NRC, 692 F.2d, 1362, 1368
(11th Cir. 1982). The Report was considered by both
houses in their respective floor deliberations on the
antitrust legislation and is entitled to special weight
because of the Joint Committee’s “‘peculiar
responsibility and place * * * in the statutory

referred only to applications for construction
permits or operating licenses filed as part of
the “initial” licensing process for a new
facility not yet constructed, or for
modifications which would result in a
substantially different facility:

The committee recognizes that applications
may be amended from time to time, that there
may be applications to extend or review [sic-
renew] a license, and also that the form of an
application for construction permit may be
such that, from the applicant’s standpoint, it
ultimately ripens into the application for an
operating license. The phrases “any license
application”, “‘an application for a license”,
and “‘any application” as used in the clarified
and revised subsection 105c. refer to the
initial application for a construction permit,
the initial application for an operating
license, or the initial application for a
modification which would constitute a new
or substantially different facility, as the case
may be, as determined by the Commission.
The phrases do not include, for purposes of
triggering subsection 105 c., other
applications which may be filed during the
licensing process.

See id. at 458, quoting Report By The
Joint Committee On Atomic Energy:
Amending The Atomic Energy Act of
1954, As Amended, To Eliminate The
Requirement For A Finding Of Practical
Value, To Provide For Prelicensing
Antitrust Review Of Production And
Utilization Facilities, And To Effectuate
Certain Other Purposes Pertaining To
Nuclear Facilities, H.R. Rep. No. 91—
1470 (also Rep. No. 91-1247), 91st
Cong., 2nd Sess., at 29 (1970), 3 U.S.
Code and Adm. News 4981 (1970)
(“Joint Committee Report”) (quoting
from legislative history of 1954 Act).

In summary, the Commission
concluded that neither the language of
the Commission’s statutory authority to
conduct antitrust reviews nor its
legislative history support any authority
to perform antitrust reviews of post-
operating license transfer applications
and certainly cannot be interpreted to
require such reviews.

The Commission’s Wolf Creek
decision is published in its entirety at
64 FR 33916; June 24, 1999. Interested
persons are encouraged to read the Wolf
Creek decision in its entirety for a
complete understanding of the
Commission’s interpretation of its
statutory antitrust authority.

Because of the Commission’s past
practice of conducting antitrust reviews
of license transfer applications,
including those at the post-operating
license stage of the regulatory process,
the Commission in the Wolf Creek case
also closely examined its rules of
practice to determine whether they
required or warranted revision to

scheme.”” See Power Reactor Development Co. v.
International Union, 367 U.S. 396, 409 (1961).
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conform to its decision in the Wolf
Creek decision. The Commission
concluded that, notwithstanding its past
interpretation of its rules as being
consistent with an antitrust review of all
transfer applications, including those
involving post-operating license
transfers, the rules themselves do not
explicitly mandate such reviews. Id. at
462, 467.

The Commission’s practice has been to
perform a “‘significant changes” review of
applications to directly transfer Section 103
construction permit and operating licenses to
a new entity, including those applications for
post-operating license transfers. While the
historical basis for such reviews in the case
of post-operating license transfer applications
remains cloudy—it does not appear that the
Commission ever explicitly focused on the
issue of whether such reviews were
authorized or required by law, but instead
apparently assumed that they were 14—the
reasons, even if known, would have to yield
to a determination that such reviews are not
authorized by the Act. See American
Telephone & Telegraph Co. v. FCC, 978 F.2d
727, 733 (D.C. Cir. 1992). We now in fact
have concluded, upon a close analysis of the
Act, that Commission antitrust reviews of
post-operating license transfer applications
cannot be squared with the terms or intent
of the Act and that we therefore lack
authority to conduct them. But even if we are
wrong about that, and we possess some
general residual authority to continue to
undertake such antitrust reviews, it is
certainly true that the Act nowhere requires
them, and we think it sensible from a legal
and policy perspective to no longer conduct
them.

It is well established in administrative law
that, when a statute is susceptible to more
than one permissible interpretation, an
agency is free to choose among those
interpretations. Chevron, 467 U.S. at 842-43.
This is so even when a new interpretation at
issue represents a sharp departure from prior
agency views. Id. at 862. As the Supreme
Court explained in Chevron, agency
interpretations and policies are not ‘“‘carved
in stone” but rather must be subject to re-
evaluations of their wisdom on a continuing

14Until recently, the Commission’s staff applied
the “‘significant changes” review process to both
“direct” and “indirect” transfers. Indirect transfers
involve corporate restructuring or reorganizations
which leave the licensee itself intact as a corporate
entity and therefore involve no application for a
new operating license. The vast majority of indirect
transfers involve the purchase or acquisition of
securities of the licensee (e.g., the acquisition of a
licensee by a new parent holding company). In this
type of transfer, existing antitrust license conditions
continue to apply to the same licensee. The
Commission recently did focus on antitrust reviews
of indirect license transfer applications and
approved the staff’s proposal to no longer conduct
“significant changes” reviews for such applications
because there is no effective application for an
operating license in such cases. See Staff
Requirements Memorandum (November 18, 1997)
on SECY-97-227, Status Of Staff Actions On
Standard Review Plans For Antitrust Reviews And
Financial Qualifications And Decommissioning-
Funding Assurance Reviews.

basis. Id. at 863—64. Agencies ‘““must be given
ample latitude to “adapt its rules and
policies to the demands of changing
circumstances.”” Motor Vehicle Mfrs. Assn.
of United States, Inc. v. State Farm Mut.
Automobile Ins. Co., 463 U.S. 29, 42 (1983),
quoting Permian Basin Area Rate Cases, 390
U.S. 747, 784 (1968). An agency may change
its interpretation of a statute so long as it
justifies its new approach with a *“‘reasoned
analysis’ supporting a permissible
construction. Rust v. Sullivan, 500 U.S. 173,
186-87 (1991); Public Lands Council v.
Babbit, 154 F.3d 1160, 1175 (10th Cir. 1998);
First City Bank v. National Credit Union
Admin Bd., 111 F.3d 433, 442 (6th Cir. 1997);
see also Atchison, T. & S. F. Ry. Co. v.
Wichita Bd. of Trade, 412 U.S. 800, 808
(1973); Hatch v. FERC, 654 F.2d 825, 834
(D.C. Cir. 1981); Greater Boston Television
Corp. v. FCC, 444 F.2d 841, 852 (D.C. Cir.
1971).

We therefore give due consideration to the
Commission’s established practice of
conducting antitrust reviews of post-
operating license transfer applications but
appropriately accord little weight to it in
evaluating anew the issue of Section 105’s
scope and whether, even if such reviews are
authorized by an interpretation of Section
105, they should continue as a matter of
policy. Moreover, as we noted above, the
Commission’s actual practice of reviewing
license transfer applications for significant
changes is on its face inconsistent with the
statutory requirement regarding how
significant changes must be determined. The
fact that the statutory method does not lend
itself to post-operating license transfer
applications, while the different one actually
used does logically apply, also must be
considered and suggests that such a review
is not required by the plain language of the
statute and was never intended by Congress.

In support of the arguments advanced in
KEPCo'’s briefs and some of the amicus briefs
that the Commission must conduct antitrust
reviews of transfer applications, various NRC
regulations and guidance are cited. Just as the
Commission’s past practices cannot justify
continuation of reviews unauthorized by
statute, neither can regulations or guidance to
the contrary. Before accepting the argument
that our regulations require antitrust reviews
of post-operating license transfer
applications, however, they warrant close
consideration.

Section 50.80 of the Commission’s
regulations, 10 CFR 50.80, “Transfer of
licenses,” provides, in relevant part:

(b) An application for transfer of a license
shall include [certain technical and financial
information described in sections 50.33 and
50.34 about the proposed transferee] as
would be required by those sections if the
application were for an initial license, and,
if the license to be issued is a class 103
license, the information required by §50.33a.

Section 50.33a, “‘Information requested by
the Attorney General for antitrust review,”
which by its terms applies only to applicants
for construction permits, requires the
submittal of antitrust information in
accordance with 10 CFR Part 50, Appendix
L. Appendix L, in turn, identifies the
information ““requested by the Attorney

General in connection with his review,
pursuant to section 105c of the Atomic
Energy Act of 1954, as amended, of certain
license applications for nuclear power
plants.” “Applicant” is defined in Appendix
L as “‘the entity applying for authority to
construct or operate subject unit and each
corporate parent, subsidiary and affiliate.”
“Subject unit” is defined as ‘‘the nuclear
generating unit or units for which application
for construction or operation is being made.”
Appendix L does not explicitly apply to
applications to transfer an operating license.

KEPCo argues that the section 50.80(b)
requirement, in conjunction with the
procedural requirements governing the filing
of applications discussed below, requires the
submittal of antitrust information in support
of post-operating license transfer applications
and that the Wolf Creek case cannot lawfully
be dismissed without a “significant changes”
determination. See KEPCo Brief at 11. While
we agree that section 50.80 may imply that
antitrust information is required for purposes
of a “significant changes’ review,
linguistically it need not be read that way.
The Applicants plausibly suggest that the
phrase “‘the license to be issued” could be
interpreted to apply only to entities that have
not yet been issued an initial license. See
App. Brief at 11.15 Moreover, neither this
regulation nor any other states the purpose of
the submittal of antitrust information. For
applications to construct or operate a
proposed facility, it is clear that section
50.80(b), in conjunction with section 50.33a
and Appendix L, requires the information
specified in Appendix L for purposes of the
Section 105c antitrust review, for
construction permits, and for the “‘significant
changes” review for operating licenses. But
for applications to transfer an existing
operating license, there are other Section 105
purposes which could be served by the
information. Such information could be
useful, for example, in determining the fate
of any existing antitrust license conditions
relative to the transferred license, as well as
for purposes of the Commission’s Section
105b responsibility to report to the Attorney
General any information which appears to or
tends to indicate a violation of the antitrust
laws.

While we acknowledge that information
submitted under section 50.80(b) has not
been used for these purposes in the past, and
has instead been used to develop “‘significant
changes” findings, the important point is that
section 50.80(b) is simply an information
submission rule. It does not, in and of itself,
mandate a ‘‘significant changes” review of
license transfer applications. No Commission
rule imposes such a legal requirement.

15This reading is consistent with the history of
section 50.80(b). Its primary purpose appears to
have been to address transfers which were to occur
before issuance of the initial (original) operating
license, transfers which unquestionably fall within
the scope of Section 105c. See Detroit Edison
Company (Enrico Fermi Atomic Power Plant, Unit
No. 2), LBP-78-13, 7 NRC 583, 587-88 (1978).
When section 50.80(b) was revised in 1973 to
require submission of the antitrust information
specified in section 50.33a, the stated purpose was
to obtain the “prelicensing antitrust advice by the
Attorney General.” 38 FR 3955, 3956 (February 9,
1973) (emphasis added).
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Nonetheless, in conjunction with this
decision, we are directing the NRC staff to
initiate a rulemaking to clarify the terms and
purpose of section 50.80 (b).16

KEPCo also argues that the Commission’s
procedural requirements governing the filing
of license applications supports its position
that antitrust review is required in this case.
See KEPCo Brief at 11-13. The Applicants
disagree, arguing that nothing in those
regulations states that transfer applications
will be subject to antitrust reviews. See App.
Reply Brief at 3. For the same reasons we
believe that the specific language in Section
105c does not support antitrust review of
post-operating license transfer applications,
we do not read our procedural requirements
to indicate that there will be an antitrust
review of transfer applications. Indeed, the
language in 10 CFR 2.101(e)(1) regarding
operating license applications under Section
103 tracks closely the process described in
Section 105c. As stated in 10 CFR 2.101(e)(1),
the purpose of the antitrust information is to
enable the staff to determine “whether
significant changes in the licensee’s activities
or proposed activities have occurred since
the completion of the previous antitrust
review in connection with the construction
permit.” (Emphasis added.) As explained
above, this description of the process for
determining “significant changes” is
consistent with an antitrust review of the
initial operating license application for a
facility but wholly inconsistent with an
antitrust review of post-operating license
transfer applications.

Id. at 459-463 (footnotes in original).
Indeed, after considering the various
interpretations of the rules advanced by
the parties and amici curiae in the Wolf
Creek proceeding, the Commission
concluded: ““Not one comma of the
Commission’s current regulations need
be changed in the wake of a cessation
of such reviews, although because of the
NRC'’s past practice of conducting such
reviews, we have decided that
clarification of our rules is warranted.”
Id. at 467. Therefore, the Commission
directed that the rules be clarified “‘by
explicitly limiting which types of
applications must include antitrust
information,” Id. at 463, and that
Regulatory Guide 9.3, “Information
Needed by the AEC Regulatory Staff in
Connection with Its Antitrust Review of
Operating License Applications for
Nuclear Power Plants,” and NUREG—

16 In one important respect the language of
section 50.80(b), quoted above, in fact supports the
Commission’s analysis of Section 105 and its
legislative history. The phrase “if the application
were for an initial license” certainly demonstrates
that, consistent with the clearly intended focus of
Section 105c¢ on antitrust reviews of applications for
initial licenses, the Commission has long
distinguished initial operating license applications
from license transfer applications. Be that as it may,
clarification of section 50.80(b) will be appropriate
in the wake of our decision that our antitrust
authority does not extend to antitrust reviews of
post-operating license transfer applications.

1574, “‘Standard Review Plan on
Antitrust Reviews,” also be clarified.

The proposed clarifications make
clear that, consistent with the decision
in the Wolf Creek case, no antitrust
information is required to be submitted
as part of any application for
Commission approval of a post-
operating license transfer. Because the
current regulations do not clearly
specify which types of applications are
not subject to antitrust review, these
proposed clarifying amendments will
bring the regulations into conformance
with the Commission’s limited statutory
authority to conduct antitrust reviews
and its decision that such reviews of
post-operating license transfer
applications are not authorized or, if
authorized, are not required and not
warranted.!

Direct transfers of facility licenses
which are proposed prior to the
issuance of the initial operating license
for the facility, however, are and
continue to be subject to the
Commission’s antitrust review.2 In order
to make clear that the Commission’s
regulations do not require antitrust
information as part of applications for
post-operating license transfers, the
Commission is proposing to amend its
regulations by specifying that antitrust
information must be submitted only
with applications for construction
permits and ““initial”’ operating licenses
for the facility and applications for
transfers of licenses prior to the
issuance of the “initial’’ operating
license. Thus, the word “‘initial’”’ would
be inserted to modify ‘““‘operating
license” in appropriate locations and
the word “‘application’ would be
modified where necessary to make clear
that the application must be for a
construction permit or initial operating
license. Appendix L to 10 CFR Part 50,
“Information Requested by the Attorney
General for Antitrust Review [of]
Facility License Applications,” would
be similarly amended and clarified and
a new definition would be added there
to define “initial operation” to mean
operation pursuant to the first operating

1The same principle holds in the context of Part
52 of the Commission’s regulations. Under that Part,
the operating license is issued simultaneously with
the construction permit in a combined license. The
application for the combined license is subject to
the agency’s antitrust review, but antitrust reviews
of post-combined license transfer applications are
not authorized or, if authorized, are not required
and not warranted.

2The paragraph speaks only to the historically
typical case in which a construction permit (CP) is
issued first, and then years later an operating
license (OL). Under Part 52, the CP and OL are
issued simultaneously, and the antitrust review is
done before issuance. Thus, there could be no direct
transfer of the facility CP before issuance of the
initial OL.

license issued by the Commission for
the facility.

I11. Plain Language

The Presidential Memorandum dated
June 1, 1998, entitled, ““Plain Language
in Government Writing,” directed that
the government’s writing be in plain
language. This memorandum was
published June 10, 1998 (63 FR 31883).
In complying with this directive,
editorial changes have been made in the
proposed revisions to improve the
organization and readability of the
existing language of paragraphs being
revised. These types of changes are not
discussed further in this notice. The
NRC requests comment on this
proposed rule specifically with respect
to the clarity and effectiveness of the
language used. Comments should be
sent to the address listed under the
ADDRESSES heading.

IV. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104-113, requires that Federal
agencies use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this proposed rule, the
NRC proposes to eliminate the
submission of antitrust information in
connection with post-operating license
applications for transfers of facility
operating licenses. This rule would not
constitute the establishment of a
standard that establishes generally-
applicable requirements.

V. Finding of No Significant
Environmental Impact and Categorical
Exclusion

The Commission has determined
under the National Environmental
Policy Act (NEPA) of 1969, as amended,
and the Commission’s regulations in
Subpart A of 10 CFR Part 51, that this
rule, if adopted, falls within the
categorical exclusions appearing at 10
CFR 51.22 (c)(1), (2), and (3)(i) and (iii)
for which neither an Environmental
Assessment nor an Environmental
Impact Statement is required.

VI. Paperwork Reduction Act
Statement

The proposed rule does not contain a
new or amended information collection
requirement subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by the Office of Management
and Budget, approval number 3150—
0011.



Federal Register/Vol. 64, No. 212/Wednesday, November 3, 1999/Proposed Rules

59675

VII. Public Protection Notification

If a means used to impose an
information collection does not display
a currently valid OMB control number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to, the information collection.

VIII. Regulatory Analysis

The proposed revisions to the
regulations clarify that antitrust
information is required to be submitted
only in connection with applications for
construction permits and initial
operating licenses and not in connection
with applications for post-operating
license transfers. Therefore, to the
extent that, in the past, antitrust
information was submitted with
applications for post-operating license
transfers, these proposed revisions will
reduce the burden on such applicants
by eliminating the submission of
antitrust information and the costs
associated with preparing and
submitting that information. In short,
the proposed revisions will result in no
additional burdens or costs on any
applicants or licensees and will reduce
burdens and costs on others. Clearly,
because the proposed revisions only
affect when antitrust information need
be submitted to the Commission, there
will be no effect on the public health
and safety or the common defense and
security, and they will continue to be
adequately protected. The cost savings
to applicants resulting from these
revisions justify taking this action.

To determine whether the
amendments contained in this proposed
rule were appropriate, the Commission
considered the following options:

1. The No-Action Alternative

This alternative was considered
because the current rules are not
explicitly inconsistent with the
Commission’s decision that antitrust
reviews of post-operating license
transfers are not authorized, or at least
are not required and should be
discontinued. Because the current rules
have been interpreted to be consistent
with the Commission’s practice of
conducting such reviews, however, in
that they have been interpreted to
require the submission of antitrust
information with post-operating license
transfer applications, the Commission
concluded that clarification of the rules
are appropriate. Therefore, the
Commission determined that this
alternative is not acceptable.

2. Clarification of 10 CFR Parts 2 and 50

For the reasons explained above and
in the Commission’s Wolf Creek
decision, the Commission decided that

its rules could and should be made
clearer that no antitrust information
should be submitted with applications
for post-operating license transfers
because antitrust reviews of such
applications are not authorized or, if
authorized, should be discontinued as a
matter of policy. Therefore, to make
clear that there is no need to submit
antitrust information in connection with
post-operating license transfers, and
because the proposed revisions would
result in cost savings to certain
applicants, with no additional costs or
burdens on anyone, this option was
chosen.

IX. Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission hereby certifies that
this rule, if adopted, will not have a
significant economic impact on a
substantial number of small entities that
are subject to the requirements of the
rule. This proposed rule affects only the
licensing and operation of nuclear
power plants. The entities that own
these plants do not fall within the scope
of the definition of “‘small entities” set
forth in the Regulatory Flexibility Act or
the size standards established by the
NRC (10 CFR 2.810). Furthermore, this
proposed rule does not subject any
entities to any additional requirements,
nor does it require any additional
information from any entity. Instead, the
proposed rule, if adopted, will clarify
that certain information is not required
to be submitted in connection with
applications for post-operating license
transfers.

X. Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this proposed rule and a backfit
analysis is not required because these
amendments do not involve any
provisions that would impose backfits
as defined in 10 CFR 50.109. The rule
does not constitute a backfit because it
does not propose a change to or
additions to requirements for existing
structures, systems, components,
procedures, organizations or designs
associated with the construction or
operation of a facility. Rather, this
proposed rule eliminates the need for
certain applicants to submit antitrust
information with their applications.

XI. Proposed Amendments
List of Subjects
10 CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,

Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalties, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

10 CFR Part 50

Antitrust, Classified Information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,;
the Energy reorganization Act of 1974,
as amended; and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR Parts 2 and 50.

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority section for part 2
continues to read as follows:

Authority: Secs.161, 181, 68 Stat. 948, 953,
as amended (42 U.S.C. 2201, 2231); sec. 191,
as amended, Pub. L. 87-615, 76 Stat. 409 (42
U.S.C. 2241); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53,
62, 63, 81, 103, 104, 105, 68 Stat. 930, 932,
933, 935, 936, 937, 938, as amended (42
U.S.C. 2073, 2092, 2093, 2111, 2133, 2134,
2135); sec. 114(f), Pub. L. 97-425, 96 Stat.
2213, as amended (42 U.S.C. 10134(f)); sec.
102, Pub. L. 91-190, 83 Stat. 853, as amended
(42 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42
U.S.C. 5871). Sections 2.102, 2.103, 2.104,
2.105, 2.721 also issued under secs. 102, 103,
104, 105, 183, 189, 68 Stat. 936, 937, 938,
954, 955, as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2233, 2239). Section 2.105 also
issued under Pub. L. 97-415, 96 Stat. 2073
(42 U.S.C. 2239). Sections 2.200-2.206 also
issued under secs. 161 b, i, 0, 182, 186, 234,
68 Stat. 948-951, 955, 83 Stat. 444, as
amended (42 U.S.C. 2201 (b), (i), (0), 2236,
2282); sec. 206, 88 Stat 1246 (42 U.S.C. 5846).
Sections 2.205(j) also issued under Pub. L.
101-410, 104 Stat. 890, as amended by
section 31001(s), Pub. L. 104-134, 110 Stat.
1321-373 (28 U.S.C. 2461 note). Sections
2.600-2.606 also issued under sec. 102, Pub.
L. 91-190, 83 Stat. 853, as amended (42
U.S.C. 4332). Sections 2.700a, 2.719 also
issued under 5 U.S.C. 554. Sections 2.754,
2.760, 2.770, 2.780 also issued under 5 U.S.C.
557. Section 2.764 also issued under secs.
135, 141, Pub. L. 97-425, 96 Stat. 2232, 2241
(42 U.S.C. 10155, 10161). Section 2.790 also
issued under sec. 103, 68 Stat. 936, as
amended (42 U.S.C. 2133) and 5 U.S.C. 552.
Sections 2.800 and 2.808 also issued under
5 U.S.C. 553. Section 2.809 also issued under
5 U.S.C. 553 and sec. 29, Pub. L. 85-256, 71
Stat. 579, as amended (42 U.S.C. 2039).
Subpart K also issued under sec. 189, 68 Stat.
955 (42 U.S.C. 2239); sec. 134, Pub. L. 97—
425, 96 Stat. 2230 (42 U.S.C. 10154). Subpart
L also issued under sec. 189, 68 Stat. 955 (42
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U.S.C. 2239). Appendix A also issued under
sec. 6, Pub. L. 91-560, 84 Stat. 1473 (42
U.S.C. 2135).

2.1n §2.101 paragraphs (e)(1) and
(e)(2) are revised to read as follows:

§2.101 Filing of application.
* * * * *

(e)(1) Upon receipt of the antitrust
information responsive to Regulatory
Guide 9.3 submitted in connection with
an application for a facility’s initial
operating license under section 103 of
the Act, the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Material Safety and Safeguards, as
appropriate, shall publish in the Federal
Register and in appropriate trade
journals a ‘““Notice of Receipt of Initial
Operating License Antitrust
Information.” The notice shall invite
persons to submit, within thirty (30)
days after publication of the notice,
comments or information concerning
the antitrust aspects of the application
to assist the Director in determining,
pursuant to section 105c of the Act,
whether significant changes in the
licensee’s activities or proposed
activities have occurred since the
completion of the previous antitrust
review in connection with the
construction permit. The notice shall
also state that persons who wish to have
their views on the antitrust aspects of
the application considered by the NRC
and presented to the Attorney General
for consideration should submit such
views within thirty (30) days after
publication of the notice to: U.S.
Nuclear Regulatory Commission,
Washington, DC 20555. Attention:
Chief, Policy Development and
Technical Support Branch.

(2) If the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Material Safety and Safeguards, as
appropriate, after reviewing any
comments or information received in
response to the published notice and
any comments or information regarding
the applicant received from the
Attorney General, concludes that there
have been no significant changes since
the completion of the previous antitrust
review in connection with the
construction permit, a finding of no
significant changes shall be published
in the Federal Register, together with a
notice stating that any request for
reevaluation of such finding should be
submitted within thirty (30) days of
publication of the notice. If no requests
for reevaluation are received within that
time, the finding shall become the
NRC'’s final determination. Requests for
a reevaluation of the no significant
changes determination may be accepted
after the date when the Director’s

finding becomes final but before the
issuance of the initial operating license
only if they contain new information,
such as information about facts or
events of antitrust significance that have
occurred since that date, or information
that could not reasonably have been
submitted prior to that date.

* * * * *

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

3. The authority section for part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 1244, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended, 1244,
1246 (42 U.S.C. 5841, 5842, 5846).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101,
185, 68 Stat. 955 as amended (42 U.S.C. 2131,
2235), sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332). Sections 50.13, 50.54(dd),
and 50.103 also issued under sec. 108, 68
Stat. 939, as amended (42 U.S.C. 2138).
Sections 50.23, 50.35, 50.55, and 50.56 also
issued under sec. 185, 68 Stat. 955 (42 U.S.C.
2235). Sections 50.33a, 50.55a and Appendix
Q also issued under sec. 102, Pub. L. 91-190,
83 Stat. 853 (42 U.S.C. 4332). Sections 50.34
and 50.54 also issued under sec. 204, 88 Stat.
1245 (42 U.S.C. 5844). Section 50.37 also
issued under E.O. 12829, 3 CFR 1993 Comp.,
p. 570; E.O. 12958, as amended, 3 CFR, 1995
Comp., p. 333; E.O. 12968, 3 CFR 1995
Comp., p. 391. Sections 50.58, 50.91, and
50.92 also issued under Pub. L. 97-415, 96
Stat. 2073 (42 U.S.C. 2239). Section 50.78
also issued under sec. 122, 68 Stat. 939 (42
U.S.C. 2152). Sections 50.80-50.81 also
issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C
2237).

4. In §50.42 paragraph (b) is revised
to read as follows:

§50.42 Additional standards for class 103
licenses
* * * * *

(b) Due account will be taken of the
advice provided by the Attorney
General, under subsection 105c of the
Act, and to any evidence that may be
provided during any proceedings in
connection with the antitrust aspects of
the application for a construction permit
or the facility’s initial operating license.

(1) For this purpose, the Commission
will promptly transmit to the Attorney
General a copy of the construction
permit application or initial operating
license application. The Commission
will request any advice as the Attorney
General considers appropriate in regard

to the finding to be made by the
Commission as to whether the proposed
license would create or maintain a
situation inconsistent with the antitrust
laws, as specified in subsection 105a of
the Act. This requirement will not
apply—

(i) With respect to the types of class
103 licenses which the Commission,
with the approval of the Attorney
general, may determine would not
significantly affect the applicant’s
activities under the antitrust laws; and

(ii) To an application for an initial
license to operate a production or
utilization facility for which a class 103
construction permit was issued unless
the Commission, after consultation with
the Attorney General, determines such
review is advisable on the ground that
significant changes have occurred
subsequent to the previous review by
the Attorney General and the
Commission.

(2) The Commission will publish any
advice it receives from the Attorney
General in the Federal Register. After
considering the antitrust aspects of the
application for a construction permit or
initial operating license, the
Commission, if it finds that the
construction permit or initial operating
license to be issued or continued, would
create or maintain a situation
inconsistent with the antitrust laws
specified in subsection 105a of the Act,
will consider, in determining whether a
construction permit or initial operating
license should be issued or continued,
other factors the Commission considers
necessary to protect the public interest,
including the need for power in the
affected area.l

5. In §50.80 paragraph (b) is revised
to read as follows:

§50.80 Transfer of licenses.
* * * * *

(b) An application for transfer of a
license shall include as much of the
information described in §§50.33 and

1As permitted by subsection 105c(8) of the Act,
with respect to proceedings in which an application
for a construction permit was filed prior to Dec. 19,
1970, and proceedings in which a written request
for antitrust review of an application for an
operating license to be issued under section 104b
has been made by a person who intervened or
sought by timely written notice to the Atomic
Energy Commission to intervene in the construction
permit proceeding for the facility to obtain a
determination of antitrust considerations or to
advance a jurisdictional basis for such
determination within 25 days after the date of
publication in the Federal Register of notice of
filing of the application for an operating license or
Dec. 19, 1970, whichever is later, the Commission
may issue a construction permit or operating
license in advance of consideration of, and findings
with respect to the antitrust aspects of the
application, provided that the permit or license so
issued contains the condition specified in §50.55b.
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50.34 of this part with respect to the
identity and technical and financial
qualifications of the proposed transferee
as would be required by those sections
if the application were for an initial
license, and, if the license to be issued
is a class 103 construction permit or
initial operating license, the information
required by §50.33a. The Commission
may require additional information such
as data respecting proposed safeguards
against hazards from radioactive
materials and the applicant’s
qualifications to protect against such
hazards. The application shall include
also a statement of the purposes for
which the transfer of the license is
requested, the nature of the transaction
necessitating or making desirable the
transfer of the license, and an agreement
to limit access to Restricted Data
pursuant to §50.37. The Commission
may require any person who submits an
application for license pursuant to the
provisions of this section to file a
written consent from the existing
licensee or a certified copy of an order
or judgment of a court of competent
jurisdiction attesting to the person’s
right (subject to the licensing
requirements of the Act and these
regulations) to possession of the facility
involved.

* * * * *

6. In Appendix L to Part 50, the
heading of Appendix L and Definition 1
are revised, Definitions 3 through 6 are
redesignated as Definitions 4 through 7,
and a new Definition 3 is added, to read:

Appendix L to Part 50—Information
Requested by the Attorney General for
Antitrust Review of Facility
Construction Permits and Initial
Operating Licenses

* * * * *

1. Definitions

1. Applicant means the entity applying for
authority to construct or initially operate
subject unit and each corporate parent,
subsidiary and affiliate. Where application is
made by two or more electric utilities not
under common ownership or control, each
utility, subject to the applicable exclusions
contained in §50.33a, should set forth
separate responses to each item herein.

* * * * *

3. Initially operate a unit means to operate
the unit pursuant to the first operating
license issued by the Commission for the
unit.

* * * * *

Dated at Rockville, Maryland, this 27th day
of October 1999.

For the Nuclear Regulatory Commission.
Annette Vietti-Cook,
Secretary of the Commission.
[FR Doc. 99-28593 Filed 11-2-99; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AG15
Clarification and Addition of Flexibility

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations on spent fuel
storage to specify those sections of 10
CFR Part 72 that apply to general
licensees, specific licensees, applicants
for a specific license, certificate holders,
and applicants for a certificate. The
proposed amendment is consistent with
past NRC staff licensing practice and
would eliminate any ambiguity for these
persons by clarifying which portions of
Part 72 apply to their activities. This
proposed rule would eliminate the
necessity for repetitious Part 72 specific
license hearing reviews of cask design
issues that the Commission previously
considered and resolved during
approval of the cask design. This
proposed rule would also allow an
applicant for a Certificate of Compliance
(CoC) to begin cask fabrication under an
NRC-approved quality assurance (QA)
program before the CoC is issued.

DATES: Submit comments by January 18,
2000. Comments received after this date
will be considered if it is practical to do
s0, but the Commission is able to ensure
consideration only for comments
received on or before this date.

ADDRESSES: Comments may be sent by
mail to the Secretary, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, Attention: Rulemakings
and Adjudications Staff.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland,
between 7:30 am and 4:15 pm on
Federal workdays.

You may also provide comments via
the NRC’s interactive rulemaking web
site through the NRC home page (http:/
/www.nrc.gov). This site provides the
availability to upload comments as files
(any format), if your web browser
supports that function. For information
about the interactive rulemaking site,
contact Ms. Carol Gallagher (301) 415—
5905; e-mail CAG@nrc.gov.

Certain documents related to this
rulemaking, including comments
received, the regulatory analysis, and a
Table of Applicability, may be
examined at the NRC Public Document
Room, 2120 L Street NW. (Lower Level),
Washington, DC. These same documents

also may be viewed and downloaded
electronically via the interactive
rulemaking website established by NRC
for this rulemaking.

FOR FURTHER INFORMATION CONTACT:
Anthony DiPalo, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone
(301) 415-6191, or e-mail at
AlD@nrc.gov.

SUPPLEMENTARY INFORMATION:
Background

The Commission’s regulations at 10
CFR Part 72 were originally designed to
provide specific licenses for the storage
of spent nuclear fuel in an independent
spent fuel storage installation (ISFSI)
(45 FR 74693; November 12, 1980). In
1990, the Commission amended Part 72
to include a process for approving the
design of spent fuel storage casks and
issuing a CoC (Subpart L) and for
granting a general license to reactor
licensees (Subpart K) to use NRC-
approved casks for the storage of spent
nuclear fuel (55 FR 29181; August 17,
1990). Although the Commission
intended that the requirements imposed
in Subpart K for general licensees be
used in addition to, rather than in lieu
of, appropriate existing requirements,
ambiguity exists as to which Part 72
requirements, other than those in
Subpart K, are applicable to general
licensees.

In addition, the Commission has
identified two aspects of Part 72 where
it would be desirable to reduce the
regulatory burden and provide
additional flexibility to applicants for a
specific license or for a CoC.

First, the staff anticipates that the
Commission may receive several
applications for specific licenses for
ISFSI’s that will propose using storage
cask designs previously approved by
NRC under the provisions of Subpart L
of Part 72 (i.e., cask designs that have
been issued a CoC and are listed in
§72.214). Section 72.18, “Elimination of
repetition,” permits an applicant to
incorporate by reference information
contained in previous applications,
statements, or reports filed with the
NRC, including cask designs approved
under Subpart L. Section 72.46 requires
that in an application for a license
under Part 72, the Commission shall
issue or cause to be issued a notice of
proposed action and opportunity for a
license hearing in accordance with 10
CFR Part 2. Under current Part 72
regulations, the adequacy of the design
of these previously approved casks
could be at issue during a § 72.46
license hearing for a specific license



59678

Federal Register/Vol. 64, No. 212/Wednesday, November 3, 1999/Proposed Rules

application (i.e., issues on the cask
design which have been previously
addressed by the Commission,
including resolution of public
comments, that could be the subject of
license hearings).

Second, §72.234(c), which was part of
the 1990 amendments to Part 72,
prohibits an applicant for a CoC from
beginning fabrication of a spent fuel
cask before the NRC issues a CoC for the
cask design. However, an applicant for
a specific license is currently allowed to
begin fabrication of spent fuel storage
casks before the license is issued. At the
time the 1990 rule was proposed, a
commenter suggested that a fabricator
(i.e. applicant for a CoC) be allowed to
take the risk of beginning fabrication
before the receipt of the CoC. However,
the Commission took the position, “[i]f
a vendor has not received the certificate,
then the vendor does not have the
necessary approved specifications and
may design and fabricate casks to meet
incorrect criteria,” ( 55 FR 29185;
August 17, 1990).

Since 1990, the Commission has
reviewed and approved several cask
designs. These reviews and follow-up
requests for additional information have
established the NRC’s expectation as to
how its criteria for cask design and
fabrication should be met. In January
1997, the NRC published NUREG-1536,
“Standard Review Plan for Dry Cask
Storage Systems,”” informing CoC
applicants of its expectations in
reviewing cask designs. Since then, the
Commission has granted six exemptions
from §72.234(c) allowing applicants to
begin fabrication prior to issuance of the
CoC. One exemption request is currently
under review by NRC. Additional
exemption requests from § 72.234(c)
requirements are anticipated.

Discussion
Clarification

This proposed rulemaking would
eliminate the regulatory uncertainty that
now exists in Part 72 by adding a new
section 8 72.13 which specifies which
Part 72 regulations apply to general
licensees, specific licensees, applicants
for a specific license, certificate holders,
and applicants for a CoC.

Flexibility

First, this proposed rule would
eliminate the necessity for repetitious
§72.46 specific license hearing board
reviews of cask design issues that the
Commission has previously considered
during approval of the cask design. The
Commission anticipates receipt of
several applications, for specific ISFSI
licenses, that will propose using storage

cask designs previously approved by the
NRC. Applicants for a specific license
presently have the authority under
§72.18 to incorporate by reference into
their application, information contained
in previous applications, statements, or
reports filed with the Commission,
including information from the Safety
Analysis Report on a cask design
previously approved by the NRC under
the provisions of Subpart L. The
Commission believes previously
reviewed cask design issues should be
excluded from the scope of a license
hearing. This is because the public had
the right during the Subpart L approval
process to comment on the adequacy of
the cask design. The right of the public
to comment on cask designs would not
be affected by this rulemaking. For new
cask design issues, this rulemaking
would not limit the scope of staff’s
review of the application or of license
hearings. For example, a cask’s
previously reviewed and approved
thermal, criticality, and structural
designs could not be raised as issues in
a licensing hearing. However, design
interface issues between the approved
cask design and specific site
characteristics (e.g., meteorological,
seismological, radiological, and
hydrological) or changes to the cask’s
approved design may be raised as issues
at a potential hearing. Furthermore, the
rights of the public to petition the
Commission under §2.206 to raise new
safety issues on the adequacy of the cask
design would not be affected by this
rulemaking.

Second, the proposed rule would
permit an applicant for approval of a
spent fuel storage cask design under
Subpart L to begin fabrication of casks
before the NRC has approved the cask
design and issued the CoC. Currently,
an applicant for a CoC is not permitted
under § 72.234(c) to begin cask
fabrication until after the CoC is issued.
Applicants for a specific license, and
their contractors, are currently allowed
to begin fabrication of casks before the
Commission issues their license.
However, general licensees and their
contractors (i.e, the certificate holder)
are not allowed to begin fabrication
before the CoC is issued. Consequently,
this proposed rule would eliminate
NRC’s disparate treatment between
general and specific licensees. In
addition to allowing an applicant for a
CoC to begin fabrication of a cask,
comments would be requested on the
need for a general licensee to also begin
fabrication of a cask before issuance of
the CoC. The Commission and the staff
have previously determined that
exemptions from the fabrication

prohibition are authorized by law and
do not endanger life or property, the
common defense, or security and are
otherwise in the public interest. The
Commission anticipates that additional
cask designs will be submitted to the
NRC for approval and expects that these
designs will be similar in nature to
those cask designs that have already
been approved. The Commission also
expects that exemption requests to
permit fabrication would also be
received. This rulemaking would
eliminate the need for such exemption
requests.

This proposed rule would revise the
quality assurance regulations in Subpart
G of Part 72 to require that an applicant
for a CoC, who voluntarily wishes to
begin cask fabrication, must conduct
cask fabrication under an NRC-approved
QA program. Currently, applicants for a
CoC are required by §72.234(b) to
conduct design, fabrication, testing, and
maintenance activities under a QA
program that meet the requirements of
Subpart G. Prior NRC approval of the
applicant’s QA program is not required
by §72.234(b). However, § 72.234(c)
precludes cask fabrication until after the
CoC is issued. The Commission believes
this proposed rule is a conditional
relaxation to permit fabrication before
the CoC is issued. Since NRC staff
would approve the applicant’s QA
program as part of issuance of a CoC,
staff approval of the QA program prior
to fabrication is a question of timing
(e.g., when the program is approved, as
opposed to imposing a new requirement
for approval of a program). The
Commission expects that any financial
or scheduler risks associated with
fabrication of casks prior to issuance of
the CoC would be borne by the
applicant. The Commission believes
that the proposed rule is not a backfit
because 8 72.62 applies to licensees after
the license is issued and does not apply
to applicants prior to issuance of the
license or CoC. This rule would require
that a cask for which fabrication was
initiated before issuance of the CoC
must conform to the issued CoC before
it may be used.

This proposed rule would also require
an applicant for a specific license, who
voluntarily wishes to begin fabrication
of casks before the license is issued, to
conduct fabrication under an NRC-
approved QA program. Currently, an
applicant for a specific license is
required by § 72.140(c) to obtain NRC
approval of its QA program before spent
fuel is loaded into the ISFSI. The
Commission does not believe this
proposed rule would impose a separate
requirement, rather it would require



Federal Register/Vol. 64, No. 212/Wednesday, November 3, 1999/Proposed Rules

59679

different timing on when the QA
program is approved.

This proposed rule would also revise
§72.140(d) to allow a licensee,
applicant for a license, certificate
holder, and applicant for a CoC to use
an existing Part 50, 71, or 72 QA
program that was previously approved
by the NRC.

As a result of this proposed rule, both
licensees and certificate holders will be
required to accomplish any fabrication
activities under an NRC-approved QA
program. The Commission believes this
proposed rule’s increase in flexibility
and change in timing of approval of a
QA program is not a backfit.

In addition to an applicant’s
fabrication of a cask design prior to
issuance of the CoC, the Commission is
requesting comments on the need for a
general licensee to also begin fabrication
of a cask design, before the cask design
is approved and the CoC is issued.

Section-by-Section Discussion of
Proposed Amendments

This proposed rule would make
several amendment changes to Part 72
which are characterized as follows. This
proposed rule would eliminate the
regulatory uncertainty that now exists in
Part 72 and explicitly specifies which
regulations apply to general licensees,
specific licensees, and certificate
holders. The proposed rule would
eliminate the necessity for repetitious
reviews in a specific license hearing of
cask design issues that the Commission
previously considered during approval
of the cask design. The proposed rule
would permit an applicant for approval
of a spent fuel storage cask design to
begin cask fabrication, at its own risk,
before the NRC has issued the CoC. The
proposed rule would require that NRC
approval of the quality assurance
program be obtained before cask
fabrication can commence.

Section 72.13 Applicability

This new section identifies those
sections of Part 72 that apply to specific
licenses, general licenses, and
Certificates of Compliance. No changes
to the underlying regulations would
result from this amendment, it is
intended for clarification only.

Section 72.46 Public Hearings

A new paragraph (e) would be added
to this section to indicate that the scope
of any license hearing, for an
application for an ISFSI license, shall
not include any issues that were
previously resolved by the Commission
during the approval process of the
design of a spent fuel storage cask, when
the application incorporates by

reference, information on the design of
an NRC-approved spent fuel storage
cask. The Commission considers
rereview of cask design issues, which
have been previously resolved as an
unnecessary regulatory burden on
applicants causing unnecessary
expenditure of staff and hearing board
resources. For example, the cask’s
previously reviewed and approved
thermal, criticality, and structural
designs could not be raised as issues in
a hearing. However, design interface
issues between the approved cask
design and specific site characteristics
(e.g., meteorological, seismological,
radiological, and hydrological) or
changes to the cask’s approved design
may be raised as issues at a potential
hearing.

This proposed rulemaking would not
limit the scope of staff’s review of the
application or of license hearings, for
new cask design issues that were not
considered by the Commission during
previous approval of the cask design. In
addition, the rights of the public to
petition the Commission under §2.206
to raise new safety issues on the
adequacy of the cask design would not
be affected by this rulemaking.

Section 72.86 Criminal Penalties

Paragraph (b) of this section lists
those Part 72 regulations for which
criminal sanctions may not be issued,
because the Commission considers these
sections to be non-substantive
regulations issued under the provisions
of §161(b), (i), or (o) of the Atomic
Energy Act of 1954 (AEA).

Substantive regulations are those
regulations that create duties,
obligations, conditions, restrictions,
limitations, and prohibitions (see final
rule on “Clarification of Statutory
Authority for Purposes of Criminal
Enforcement” (57 FR 55062; November
24,1992)). The Commission considers
that the new § 72.13 would not be a
substantive regulation, issued under the
provisions of §161(b), (i), or (0) of the
AEA. Therefore, paragraph (b) of this
section would be revised to add §72.13
to indicate that willful violations of this
new section would not be subject to
criminal penalties.

Section 72.140 Quality Assurance
Requirements

Paragraph (c)(1) would be revised to
add applicants for a specific license and
applicants for a CoC. Paragraph (c)(2)
would be revised to add the requirement
that an applicant for a specific license
shall obtain NRC-approval of its QA
program before beginning fabrication or
testing of a spent fuel storage cask.
Paragraph (c)(3) would be revised to

indicate that an applicant for a CoC
shall obtain NRC-approval of its QA
program requirement before beginning
fabrication or testing of a spent fuel
storage cask. These revisions would
result in consistent treatment of general
licensees, specific licensees, applicants
for a specific license, certificate holders,
and applicants for a CoC. These
revisions would also ensure that the
NRC has reviewed and approved a QA
program before commencement of any
fabrication or testing activities.
Paragraph (d) would be revised to
clarify the use of previously approved
QA programs by a licensee, applicant
for a license, certificate holder, and
applicant for a CoC. The Commission
expects these persons to notify the NRC
of their intent to use a QA program
previously approved by the NRC under
the provisions of Parts 50, 71, or 72.

Section 72.234 Conditions of approval

Paragraph (c) of this section would be
revised to permit an applicant for a CoC
to begin fabrication of spent fuel storage
casks (under an NRC-approved QA
program), at the applicant’s own risk,
before the NRC issues the CoC. The
Commission expects that any risks
associated with fabrication (e.g.,
rewelding, reinspection, or even
abandonment of the cask) would be
borne by the applicant. The NRC would
also require that a cask fabricated before
the CoC was issued conform to the
issued CoC before spent fuel is loaded.
Requiring an applicant to conform a
fabricated cask to the issued CoC would
not be subject to the backfit review
provisions of § 72.62.

Section 72.236 Specific Requirements
For Spent Fuel Storage Cask Approval

The introductory text in this section
before paragraph (a) would be revised as
a conforming change to 8 72.234(c) to
indicate that all of the requirements in
this section apply to both certificate
holders and applicants for a CoC.

Criminal Penalties

For the purposes of Section 223 of the
Atomic Energy Act (AEA), the
Commission is issuing the proposed
rule to amend 10 CFR 72.140, 72.234,
and 72.236 under one or more of
Sections 161b, 161i, or 1610 of the AEA.
Willful violations of the rule would be
subject to criminal enforcement.

Agreement State Compatibility

Under the “*Policy Statement on
Adequacy and Compatibility of
Agreement State Programs’ approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
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proposed rule is classified as Category
NRC. Compatibility is not required for
Category NRC regulations. The NRC
program elements in this category are
those that relate directly to areas of
regulation reserved to the NRC by the
AEA or the provisions of Title 10 of the
Code of Federal Regulations.

Plain Language

The Presidential Memorandum dated
June 1, 1998, entitled, ““Plain Language
in Government Writing,” directed that
the government’s writing be in plain
language. The NRC requests comments
on this proposed rule specifically with
respect to the clarity and effectiveness
of the language used. Comments should
be sent to the address listed under the
heading ADDRESSES above.

Voluntary Consensus Standards

The National Technology Transfer Act
of 1995, (Pub. L. 104-113), requires that
Federal agencies use technical standards
that are developed or adopted by
voluntary consensus standards bodies
unless the use of such a standard is
inconsistent with applicable law or
otherwise impractical. The NRC is
proposing to amend its regulations on
spent fuel storage in those sections of 10
CFR Part 72 that apply to general
licensees, specific licensees, applicants
for a specific license, certificate holders,
and applicants for a certificate. This
proposed rule would eliminate the
necessity for repetitious Part 72 specific
license hearing reviews of cask design
issues that the Commission previously
considered and resolved during
approval of the cask design. This
proposed rule would also allow an
applicant for a Certificate of Compliance
(CoC) to begin cask fabrication before
the CoC is issued. This action does not
constitute the establishment of a
standard that establishes generally
applicable requirements.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
proposed rule is the type of action
described in the categorical exclusion in
10 CFR 51.22(c)(2) and (3). This action
represents amendments to the
regulations which are corrective or of a
minor or nonpolicy nature and do not
substantially modify the existing
regulations. Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this proposed rule.

Paperwork Reduction Act Statement

This proposed rule would decrease
the burden on licensees by eliminating
the requirement to request an exemption

to begin cask design before a license is
issued, and by allowing all licensees
and CoC holders to reference previously
approved QA programs. The public
burden reduction for this information
collection would average 200 hours per
exemption request. However, because
no burden has previously been
approved for exemption requests and no
licensees are expected to reference
previously approved QA programs in
the foreseeable future, no burden
reduction can be taken for this
rulemaking. Existing requirements were
approved by the Office of Management
and Budget, approval number 3150—
0132.

Public Protection Notification

If a means used to impose an
information collection does not display
a currently valid OMB control number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to, the information collection.

Regulatory Analysis
Statement of the Problem and Objective

The Commission’s regulations at 10
CFR Part 72 were originally designed to
provide specific licenses for the storage
of spent nuclear fuel in independent
spent fuel storage installations (ISFSIs)
(45 FR 74693; November 12, 1980). In
1990, the Commission amended Part 72
to include a process for approving the
design of spent fuel storage casks and
issuance of a CoC (Subpart L); and for
granting a general license to reactor
licensees (Subpart K) to use NRC-
approved casks for storage of spent
nuclear fuel (55 FR 29181; August 17,
1990). Although the Commission
intended that the requirements imposed
in Subpart K for general licensees be
used in addition to, rather than in lieu
of, appropriate existing requirements,
ambiguity exists as to which of the Part
72 requirements, other than those in
Subpart K, are applicable to general
licensees. This rulemaking would
resolve that ambiguity.

In addition, the Commission has
identified two aspects of Part 72 where
it would be desirable to reduce the
regulatory burden for applicants, NRC
staff, and hearing boards and to afford
additional flexibility to applicants for a
CoC:

First, this proposed rule would
eliminate the necessity for repetitious
reviews, during a Part 72 specific
license hearing (§ 72.46), of cask design
issues that the Commission has
previously considered during approval
of the cask design. The Commission
anticipates receipt of several
applications, for specific ISFSI licenses,

that will propose using storage cask
designs previously approved by the
NRC. Applicants for a specific license
presently have the authority under
§72.18 to incorporate by reference into
their application, information contained
in previous applications, statements, or
reports filed with the Commission,
including information from the Safety
Analysis Report for a cask design
previously approved by the NRC under
the provisions of Subpart L. The
Commission believes previously
reviewed cask design issues should be
excluded from the scope of a license
hearing. This is because the public had
the right to question the adequacy of the
cask design, during the approval process
under Subpart L. The right of the public
to comment on cask designs would not
be affected by this rulemaking. For new
cask design issues, this rulemaking
would not limit the scope of staff’s
review of the application or of license
hearings. For example, a cask’s
previously reviewed and approved
thermal, criticality, and structural
designs could not be raised as issues in
a hearing. However, design interface
issues between the approved cask
design and specific site characteristics
(e.g., meteorological, seismological,
radiological, and hydrological) or
changes to the cask’s approved design
may be raised as issues at a potential
hearing. In addition, the rights of the
public to petition the Commission
under §2.206 to raise new safety issues
on the adequacy of the cask design
would not be affected by this
rulemaking.

Second, the proposed rule would
permit an applicant for approval of a
spent fuel storage cask design under
Subpart L to begin fabrication of casks
before the NRC has approved the cask
design and issued the CoC. Currently,
an applicant for a CoC is not permitted
under 8 72.234(c) to begin cask
fabrication until after the CoC is issued.
Applicants for a specific license, and
their contractors, are currently allowed
to begin fabrication of casks before the
Commission issues their license.
However, general licensees and their
contractors (i.e, the certificate holder)
are not allowed to begin fabrication
before the CoC is issued. Consequently,
this proposed rule would eliminate
NRC'’s disparate treatment between
general and specific licensees. In
addition to allowing an applicant for a
CoC to begin fabrication of a cask prior
to issuance of the CoC, comments would
be requested on the need for a general
licensee to also begin fabrication of a
cask before the CoC is issued. The
Commission and the staff have
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previously determined that exemptions
from the fabrication prohibition are
authorized by law and do not endanger
life or property, the common defense, or
security and are otherwise in the public
interest. The Commission anticipates
that additional cask designs will be
submitted to the NRC for approval and
expects that these designs will be
similar in nature to those cask designs
that have already been approved. The
Commission also expects that
exemption requests to permit fabrication
would also be received. Therefore, this
rulemaking would eliminate the need
for such exemption requests.

This proposed rule would revise the
quality assurance regulations in Subpart
G of Part 72 to require that an applicant
for a CoC, who voluntarily wishes to
begin cask fabrication, must conduct
cask fabrication under an NRC-approved
QA program. Currently, applicants for a
CoC are required by §72.234(b) to
conduct design, fabrication, testing, and
maintenance activities under a QA
program that meets the requirements of
Subpart G. Prior NRC approval of the
applicant’s QA program is not required
by §72.234(b). However, § 72.234(c)
precludes cask fabrication until after the
CoC is issued. The Commission believes
this proposed rule is a conditional
relaxation to permit fabrication before
the CoC is issued. Since NRC staff
would approve the applicant’s QA
program as part of issuance of a CoC,
staff approval of the QA program prior
to fabrication is a question of timing
(e.g., when the program is approved, as
opposed to imposing a new requirement
for approval of a program). The
Commission expects that any financial
or scheduler risks associated with
fabrication of casks prior to issuance of
the CoC would be borne by the
applicant. The Commission believes
that the proposed rule is not a backfit
because § 72.62 applies to licensees after
the license is issued and does not apply
to applicants prior to issuance of the
license or CoC. This rule would require
that a cask for which fabrication was
initiated before issuance of the CoC
must conform to the issued CoC before
it may be used.

This proposed rule would also require
an applicant for a specific license, who
voluntarily wishes to begin fabrication
of casks before the license is issued, to
conduct fabrication under an NRC-
approved QA program. Currently, an
applicant for a specific license is
required by § 72.140(c) to obtain NRC
approval of its QA program before spent
fuel is loaded into the ISFSI. The
Commission does not believe this
proposed rule would impose a separate
requirement, rather it would require

different timing on when the QA
program is approved.

This proposed rule would also revise
§72.140(d) to allow a licensee,
applicant for a license, certificate
holder, and applicant for a CoC to use
an existing Part 50, 71, or 72 QA
program that was previously approved
by the NRC.

As a result of this proposed rule both
licensees and certificate holders will be
required to accomplish any fabrication
activities under an NRC-approved QA
program. The Commission believes this
proposed rule’s increase in flexibility
and change in timing of approval of a
QA program is not a backfit.

The Commission expects that any
risks associated with fabrication (e.g.,
rewelding, reinspection, or even
abandonment of the cask) would be
borne by the applicant. In particular, the
staff would require that a cask, which
was fabricated before the CoC was
issued, must conform with the issued
CoC. Requiring an applicant to conform
a fabricated cask to the issued CoC
would not be subject to the backfit
review provisions of § 72.62.

Identification and Preliminary Analysis
of Alternative Approaches to the
Problem

e Option 1—Conduct a rulemaking
that would address the regulatory
problems as described above.

First, this proposed rulemaking would
specify the sections in Part 72 that apply
to general licensees, specific licensees,
and certificate holders. This would
eliminate the need to resolve on a case-
by-case basis questions on which Part
72 sections are applicable to those
activities. The proposed rule is
administrative in nature and other than
the cost of rulemaking, would have no
impact.

Second, this rulemaking would
reduce the regulatory burden on
applicants, staff, and hearing board
resources relating to any § 72.46 license
hearings involving cask design issues
associated with an application for a
specific license, where the cask design
has been previously approved by the
NRC. Elimination of the need for
repetitious reviews of cask design issues
and licensing hearings on these same
cask design issues together would save
1.0 FTE of applicant effort and 1.0 FTE
of staff effort for each license
application received. NRC expects to
receive three applications in 1999 and
six applications each year in 2000 and
2001. While applicants for a license are
currently allowed to incorporate by
reference information on cask design
information, this rulemaking would
reduce applicant burden associated with

providing additional information on the
cask design and responding to hearing
board contentions on issues which have
been previously reviewed.

Third, this rulemaking would also
provide increased flexibility to
applicants for a CoC by allowing them
to begin cask fabrication, before the CoC
is issued. This rulemaking would
reduce the burden on applicants for a
CoC associated with submission of
requests for exemption from §72.234(c).
Certificate holders have requested these
exemptions to take advantage of
favorable business conditions (i.e., they
want to begin fabrication of casks a soon
as possible to meet their contract
obligations). Elimination of the need for
submission and review of exemption
requests from the cask fabrication
requirement of § 72.234(c) would save
0.1 FTE of applicant effort and 0.1 FTE
of staff effort, for each exemption
request not received. Without this
action, NRC expects that two requests
for exemption from § 72.234(c) would be
received each year in 1999 and beyond.
This rulemaking would also eliminate
the disparate treatment of general and
specific licensees under Part 72, with
respect to fabrication of spent fuel
storage casks. This rulemaking would
also reduce staff burden associated with
review of such exemption requests.
Because a certificate holder is currently
required by § 72.140(c)(3) to obtain NRC
approval of its QA program before
commencing fabrication, and the staff is
currently required to review and
approve such programs, no increase in
applicant burden or staff resources
would occur with respect to the
proposed change to § 72.140(c)(3).
However, the timing of the staff review
and approval of the QA program would
change.

The impact of this option consists
primarily of a reduction in regulatory
burden on an applicant for a specific
license, a reduction in regulatory
burden and increase in regulatory
flexibility for an applicant for a cask
design, and a reduction in the
expenditure of NRC resources involved
in reviewing applications for a specific
license, supporting license hearings,
and reviewing requests for exemption
from §72.234(c). This option would
result in the expenditure of NRC
resources to conduct this rulemaking.

¢ Option 2—No action.

The benefit of the no action
alternative is that NRC resources will be
conserved because no rulemaking
would be conducted. The impact of this
alternative would be that the regulatory
problems described above would not be
addressed. Instead, applicant and staff
resources will continue to be expended
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on repetitious reviews of previously
approved cask designs, conducting
licensing hearings on previously
approved cask design issues, and
processing requests for exemption from
§72.234(c), to allow fabrication of casks.

Estimation and Evaluation of Values
and Impacts

The clarification of which Part 72
sections apply to specific licensees,
applicants for a specific license, general
licensees, certificate holders, and
applicants for a CoC alone would have
no impacts other than the cost of
rulemaking, because this action is
administrative in nature.

The elimination of the need for
repetitious reviews of cask design
issues, that were previously reviewed by
the NRC, and elimination of licensing
hearings on these same cask design
issues together would save 1.0 FTE of
applicant effort and 1.0 FTE of staff
effort for each license application
received. NRC expects to receive three
applications in 1999 and six
applications each year in 2000 and
2001.

The elimination of the need for
submission and review of exemption
requests from the cask fabrication
requirement of § 72.234(c) would save
0.1 FTE of applicant effortand 0.1 FTE
of staff effort, for each exemption
request not received. Without this
action, NRC expects that two requests
for exemption from § 72.234(c) would be
received each year in 1999 and beyond.

Presentation of Results

The recommended action is to adopt
the first option because it will set forth
a clear regulatory base for Part 72
general licensees, specific licensees,
applicants for a specific license,
certificate holders, and applicants for a
CoC.

The recommended action would
eliminate the need for repetitious
license hearing adjudication of cask
design issues that the Commission has
previously reviewed in approving the
cask design, when an applicant for a
specific license has incorporated by
reference a cask design that has been
approved by the Commission under the
provisions of Subpart L. This is because
the public had the right to question the
adequacy of the cask design during the
approval process under Subpart L. The
right of the public to comment on cask
designs would not be affected by this
rulemaking. This rulemaking would not
limit the scope of staff’s review of the
application or license hearings for
issues which were not considered by the
Commission during previous approval
of the cask design. In addition, the

rights of the public to petition the
Commission under §2.206 to raise new
safety issues on the adequacy of the cask
design would not be affected by this
rulemaking. The Commission considers
rereview of cask design issues which
have been previously evaluated and
dispositioned as an unnecessary
regulatory burden on applicants and an
unnecessary expenditure of staff and
hearing board resources. For example,
the cask’s previously reviewed and
approved thermal, criticality, and
structural designs could not be raised as
issues in a hearing. However, design
interface issues between the approved
cask design and specific site
characteristics (e.g., meteorological,
seismological, radiological, and
hydrological) or changes to the cask’s
approved design may be raised as issues
at a potential hearing. Therefore, this
action has no safety impact.

The recommended action would
permit an applicant for approval of a
spent fuel storage cask design under
Subpart L to begin fabrication of casks
before the NRC has approved the cask
design and issued the CoC. Currently,
an applicant for a CoC is not permitted
under 8 72.234(c) to begin cask
fabrication until after the CoC is issued.
Applicants for a specific license, and
their contractors, are currently allowed
to begin fabrication of casks before the
Commission issues their license.
However, general licensees and their
contractors (i.e, the certificate holder)
are not allowed to begin fabrication
before the CoC is issued. Consequently,
this proposed rule would eliminate
NRC'’s disparate treatment between
general and specific licensees. In
addition to allowing an applicant for a
CoC to begin fabrication of a cask prior
to issuance of the CoC, comments would
be requested on the need for a general
licensee to also begin fabrication of a
cask before the CoC is issued. The
Commission and the staff have
previously determined that exemptions
from the fabrication prohibition are
authorized by law and do not endanger
life or property, the common defense, or
security and are otherwise in the public
interest. The Commission anticipates
that additional cask designs will be
submitted to the NRC for approval and
expects that these designs will be
similar in nature to those cask designs
that have already been approved. The
Commission also expects that
exemption requests to permit fabrication
would also be received. Therefore, this
rulemaking would eliminate the need
for such exemption requests.

This proposed rule would revise the
quality assurance regulations in Subpart
G of Part 72 to require that an applicant

for a CoC, who voluntarily wishes to
begin cask fabrication, must conduct
cask fabrication under an NRC-approved
QA program. Currently, applicants for a
CoC are required by §72.234(b) to
conduct design, fabrication, testing, and
maintenance activities under a QA
program that meet the requirements of
Subpart G. Prior NRC approval of the
applicant’s QA program is not required
by §72.234(b). However, § 72.234(c)
precludes cask fabrication until after the
CoC is issued. The Commission believes
this proposed rule is a conditional
relaxation to permit fabrication before
the CoC is issued. Since NRC staff
would approve the applicant’s QA
program as part of issuance of a CoC,
staff approval of the QA program prior
to fabrication is a question of timing
(e.g., when the program is approved, as
opposed to imposing a new requirement
for approval of a program). The
Commission expects that any financial
or scheduler risks associated with
fabrication of casks prior to issuance of
the CoC would be borne by the
applicant. The Commission believes
that the proposed rule is not a backfit
because 8 72.62 applies to licensees after
the license is issued and does not apply
to applicants prior to issuance of the
license or CoC. This rule would require
that a cask for which fabrication was
initiated before issuance of the CoC
must conform to the issued CoC before
it may be used.

This proposed rule would also require
an applicant for a specific license, who
voluntarily wishes to begin fabrication
of casks before the license is issued, to
conduct fabrication under an NRC-
approved QA program. Currently, an
applicant for a specific license is
required by §72.140(c) to obtain NRC
approval of its QA program before spent
fuel is loaded into the ISFSI. The
Commission does not believe this
proposed rule would impose a separate
requirement, rather it would require
different timing on when the QA
program is approved.

This proposed rule would also revise
§72.140(d) to allow a licensee,
applicant for a license, certificate
holder, and applicant for a CoC to use
an existing Part 50, 71, or 72 QA
program that was previously approved
by the NRC.

As a result of this proposed rule, both
licensees and certificate holders will be
required to conduct any fabrication
activities under an NRC-approved QA
program. The Commission believes this
proposed rule’s increase in flexibility
and change in timing of approval of a
QA program is not a backfit. Therefore,
these actions have no safety impact.
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The Commission expects that any
risks associated with fabrication (e.g.,
rewelding, reinspection, or even
abandonment of the cask) would be
borne by the applicant. In particular, the
staff would require that a cask, which
was fabricated before the CoC was
issued, must conform with the issued
CoC. Requiring an applicant to conform
a fabricated cask to the issued CoC
would not be subject to the backfit
review provisions of § 72.62.

The total cost of this rulemaking to
the NRC is estimated at 1.9 FTE. The
total savings to the NRC for this
rulemaking is estimated at 16.5 FTE
over a 3-year period (1999 through
2001). The total savings to applicants is
estimated at 15.0 FTE over the same 3-
year period. Therefore, this action
would be considered cost beneficial to
both NRC and applicants, would reduce
the burden on applicants, and would
improve the efficiency and effectiveness
of the NRC. Consequently, the
Commission believes public confidence
in the safe storage of spent fuel at
independent spent fuel storage
installations would not be adversely
affected by this rulemaking.

Decision Rationale

The rationale is to proceed with this
proposed rulemaking implementing the
Commission approved rulemaking plan.
This rulemaking would save both staff
and applicant resources as discussed
above.

The clarification of the provisions of
Part 72 and their application to general
licensees, specific licensees, applicants
for a specific license, certificate holders,
and applicants for a CoC is
administrative in nature and would
have no safety impacts.

The elimination of the need for
repetitious license hearings on cask
design issues, that the NRC has
previously reviewed and approved, in
an application for a specific license
would have no safety impacts. The
public’s right to comment on cask
design issues, through the Subpart L
cask approval process, will remain
unchanged.

The flexibility to begin fabrication
cask fabrication before the NRC issues
the CoC, when combined with the
requirement that cask fabrication must
be performed under an NRC-approved
QA program, would have no safety
impacts.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Commission certifies that this proposed
rule, if adopted, would not have a
significant economic impact on a

substantial number of small entities.
This proposed rule would clearly
specify which sections of Part 72 apply
to general licensees, specific licensees,
applicants for a specific license,
certificate holders, and applicants for a
certificate and allow these persons to
determine which Part 72 regulations
apply to their activity. This clarification
will eliminate the ambiguity that now
exists. This proposed rule would also
eliminate the need for repetitious
license-hearing reviews of cask design
issues, that were previously reviewed
and approved by the NRC, when the
applicant for a specific license
incorporates by reference information
on a cask design that was previously
approved by the NRC. Finally, this
proposed rule would allow applicants
for a CoC to begin fabrication of a cask
design before the NRC has issued a CoC.
Applicants desiring to begin fabrication
shall use an NRC-approval QA program.
The requirement to obtain NRC-
approval of the applicant’s QA program
is not considered an additional burden.
An applicant who has been issued a
CoC, and is then considered a certificate
holder, is currently required by
§72.140(c)(2) to obtain NRC-approval
before fabrication or testing is
commenced; consequently, no actual
increase in burden occurs. Similarly, an
applicant for a license is currently
required to obtain NRC-approval prior
to receipt of spent fuel or high-level
waste; consequently, no actual increase
in burden occurs. This proposed rule
does not impose any additional
obligations on entities that may fall
within the definition of “small entities”
as set forth in Section 601(6) of the
Regulatory Flexibility Act; or within the
definition of ““small business’ as found
in Section 3 of the Small Business Act,
15 U.S.C. 632; or within the size
standards adopted by the NRC on April
11, 1985 (60 FR 18344).

Backfit Analysis

The NRC has determined that the
backfit rule, § 72.62, does not apply to
this proposed rule. Because these
amendments would not involve any
provisions that would impose backfits
as defined in § 72.62(a), a backfit
analysis is not required.

List of Subjects in 10 CFR Part 72

Criminal penalties, Manpower
training programs, Nuclear materials,
Occupational safety and health,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,

the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR Part 72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL AND HIGH-LEVEL
RADIOACTIVE WASTE

1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81, 161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 934, 935, 948, 953, 954, 955,
as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86-373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); Secs. 131, 132, 133, 135,
137, 141, Pub. L. 97-425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c), (d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2224 (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

2. Section 72.13 is added to Subpart
A to read as follows:

§72.13 Applicability.

(a) This section identifies those
sections, under this part, that apply to
the activities associated with a specific
license, a general license, or a certificate
of compliance.

(b) The following sections apply to
activities associated with a specific
license: §8872.1; 72.2(a) through (e); 72.3
through 72.13(b); 72.16 through 72.34;
72.40 through 72.62; 72.70 through
72.86; 72.90 through 72.108; 72.120
through 72.130; 72.140 through 72.176;
72.180 through 72.186; 72.190 through
72.194; and 72.200 through 72.206.

(c) The following sections apply to
activities associated with a general
license: 8872.1; 72.2(a)(1), (b), (c), and
(e); 72.3 through 72.6(c)(1); 72.7 through
72.13(a) and (c); 72.30(c) and (d);
72.32(c) and 72.32(d); 72.44(b), (d), (e),
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and (f); 72.48; 72.50(a); 72.52; 72.54(d)
through (m); 72.60; 72.62; 72.72 through
72.80(f); 72.82 through 72.86; 72.104;
72.106; 72.122; 72.124; 72.126; 72.140
through 72.176; 72.190 through 72.194;
72.210; 72.212; and 72.216 through
72.220.

(d) The following sections apply to
activities associated with a certificate of
compliance: §§72.1; 72.2(e) and (f);
72.3;72.4;72.5; 72.7; 72.9 through
72.13(a) and (d); 72.48; 72.84(a); 72.86;
72.124; 72.140 through 72.176; 72.214;
and 72.230 through 72.248.

3.In §72.46, paragraph (e) is added to
read as follows:

§72.46 Public hearings.

* * * * *

(e) If an application for (or an
amendment to) a specific license issued
under this part incorporates by
reference information on the design of
an NRC-approved spent fuel storage
cask, the scope of any public hearing
held to consider the application will not
include any cask design issues
previously addressed by the
Commission when it issued a Certificate
of Compliance under subpart L of this
part.

4. In §72.86, paragraph (b) is revised
to read as follows:

§72.86 Criminal penalties.

* * * * *

(b) The regulations in part 72 that are
not issued under sections 161b, 161i, or
1610 for the purposes of section 223 are
as follows: 88§72.1, 72.2,72.3, 72.4, 72.5,
72.7,72.8,72.9,72.13,72.16, 72.18,
72.20,72.22,72.24, 72.26, 72.28, 72.32,
72.34,72.40, 72.46, 72.56, 72.58, 72.60,
72.62,72.84,72.86, 72.90, 72.96, 72.108,
72.120, 72.122,72.124, 72.126, 72.128,
72.130, 72.182, 72.194, 72.200, 72.202,
72.204, 72.206, 72.210, 72.214, 72.220,
72.230, 72.238, and 72.240.

5. In §72.140, paragraphs (c) and (d)
are revised to read as follows:

§72.140 Quality assurance requirements.
* * * * *

(c) Approval of program:

(1) Each licensee, applicant for a
license, certificate holder, or applicant
for a CoC shall file a description of its
quality assurance program, including a
discussion of which requirements of
this subpart are applicable and how
they will be satisfied, in accordance
with §72.4.

(2) Each licensee shall obtain
Commission approval of its quality
assurance program prior to receipt of
spent fuel at the ISFSI or spent fuel and
high-level radioactive waste at the MRS.
Each licensee or applicant for a specific
license shall obtain Commission

approval of its quality assurance
program prior to commencing
fabrication or testing of a spent fuel
storage cask.

(3) Each certificate holder or applicant
for a CoC shall obtain Commission
approval of its quality assurance
program prior to commencing
fabrication or testing of a spent fuel
storage cask.

(d) Previously approved programs. A
quality assurance program previously
approved by the Commission as
satisfying the requirements of appendix
B to part 50 of this chapter, subpart H
to part 71 of this chapter, or subpart G
to this part will be accepted as satisfying
the requirements of paragraph (b) of this
section, except that a licensee, applicant
for a license, certificate holder, and
applicant for a CoC who is using an
appendix B or subpart H quality
assurance program shall also meet the
recordkeeping requirements of §72.174.
In filing the description of the quality
assurance program required by
paragraph (c) of this section, each
licensee, applicant for a license,
certificate holder, and applicant for a
CoC shall notify the NRC, in accordance
with §72.4, of its intent to apply its
previously approved quality assurance
program to ISFSI activities or spent fuel
storage cask activities. The notification
shall identify the previously approved
quality assurance program by date of
submittal to the Commission, docket
number, and date of Commission
approval.

6. In §72.234, paragraph (c) is revised
to read as follows:

§72.234 Conditions of approval.

*