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DEPARTMENT OF AGRICULTURE
Office of the Secretary

7 CFR Parts 15 and 15d
RIN 0503-AA15

Nondiscrimination in USDA Conducted
Programs and Activities

AGENCY: Office of the Secretary,
Department of Agriculture.
ACTION: Final rule.

SUMMARY: The United States Department
of Agriculture (USDA or the
Department) is revising its regulations
governing nondiscrimination in
programs and activities conducted by
the Department. On November 10, 1998,
the Department published a proposal to
do so in the Federal Register (63 FR
62962). The revision: Removes the
current regulation on this subject found
at 7 CFR part 15, subpart B, and places
it in a new part 15d; clarifies that the
regulation applies to all Department-
conducted programs and activities, not
just to direct assistance programs; adds
familial status, marital status, sexual
orientation, and public assistance status
to the protected classes contained in the
regulation; adds a provision on
retaliation; adds a provision on
Department agencies’ compliance
efforts; reflects that the Director of the
Office of Civil Rights has been delegated
the authority to make final
determinations as to whether prohibited
discrimination occurred and the
corrective action required to resolve
program complaints; removes the
appendix to the regulation that lists the
Department programs subject to these
provisions; and makes other
clarifications to the regulation.

DATES: Effective: November 30, 1999.
FOR FURTHER INFORMATION CONTACT:
Delores H. Ruffin, Office of Civil Rights,
(202) 720-5212; or Ron Walkow,
Attorney-Advisor, Office of the General

Counsel, (202) 720-6056. If a copy of
this final rule in an alternate format,
e.g., braille, is necessary, contact (202)
720-0353 (voice or TDD).

SUPPLEMENTARY INFORMATION: Subpart B
currently contains the Department’s
civil rights regulations for programs and
activities conducted by the Department.
As noted in the Department’s proposed
rule, the rule is in need of revision. The
Department’s proposal to revise the rule
was published November 10, 1998, and
a 30-day comment period followed. The
Department now is prepared to amend
the rule as provided with one
modification discussed below.

The only comment the Department
received was from a USDA employee
group that applauded the Department’s
intention to add sexual orientation as a
protected class in the Department’s non-
discrimination policy in its conduct
programs and activities.

Apart from any comments received,
the Department has decided on its own
to make one minor modification to the
rule. As discussed in the preliminary
material to the proposed rule, the
Department seeks to prohibit
discrimination against individuals in
any USDA credit program because all or
part of their income is derived from any
public assistance program since this
prohibition is contained in the Equal
Credit Opportunity Act, 15 U.S.C.
1691(a)(3), (63 FR 62963). However, the
Department merely added the term
“public assistance status” to the
proposed rule rather than using the full
phrase and referencing the applicability
to credit programs. In retrospect, this
shorthand phrase is somewhat
confusing; therefore, the Department
will use the full phrase in the final rule.

This final rule has been determined to
be “non-significant” for purposes of
Executive Order 12866, and therefore
has not been reviewed by the Office of
Management and Budget. USDA
certifies that this final rule would not
have a significant economic impact on
a substantial number of small entities
under the Regulatory Flexibility Act of
1980 (5 U.S.C. 601 et seq.). USDA also
certifies that this final rule would not
impose any reporting or recordkeeping
requirements under the Paperwork
Reduction Act of 1995, 44 U.S.C.
Chapter 35.

List of Subjects in 7 CFR Parts 15 and
15d

Nondiscrimination.

Accordingly, the Department of
Agriculture hereby amends Title 7 of the
Code of Federal Regulations, Subtitle A,
as follows:

PART 15—[AMENDED]

1. The authority citation for Part 15
continues to read as follows:

Authority: 5 U.S.C. 301; 29 U.S.C. 794.

8815.50-15.52 (Subpart B) and the
Appendix to Subpart B [Removed]

2. Part 15, subpart B (§§ 15.50-15.52)
and the appendix to Subpart B is
removed; and

3. A new part 15d is added as follows:

PART 15d—NONDISCRIMINATION IN
PROGRAMS OR ACTIVITIES
CONDUCTED BY THE UNITED STATES
DEPARTMENT OF AGRICULTURE

Sec.

15d.1 Purpose.

15d.2 Discrimination prohibited.
15d.3 Compliance.

15d.1 Complaints.

Authority: 5 U.S.C. 301.

§15d.1 Purpose.

The purpose of this part is to set forth
the nondiscrimination policy of the
United States Department of Agriculture
in programs or activities conducted by
the Department, including such
programs and activities in which the
Department or any agency thereof makes
available any benefit directly to persons
under such programs and activities.

§15d.2 Discrimination prohibited.

(a) No agency, officer, or employee of
the United States Department of
Agriculture shall, on the ground of race,
color, religion, sex, age, national origin,
marital status, familial status, sexual
orientation, or disability, or because all
of part of an individual’s income is
derived from any public assistance
program, exclude from participation in,
deny the benefits of, or subject to
discrimination any person in the United
States under any program or activity
conducted by the United States
Department of Agriculture.

(b) No person shall be subjected to
reprisal for opposing any practice
prohibited by this part or for filing a
complaint or participating in any other
manner in a proceeding under this part.
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§15d.3 Compliance.

The Director of the Office of Civil
Rights shall evaluate each agency’s
efforts to comply with this part and
shall make recommendations for
improving such efforts.

§15d.4 Complaints.

(a) Any person who believes that he
or she (or any specific class of
individuals) has been, or is being,
subjected to practices prohibited by this
part may file on his or her own, or
through an authorized representative, a
written complaint alleging such
discrimination. No particular form of
complaint is required. The written
complaint must be filed within 180
calendar days from the date the person
knew or reasonably should have known
of the alleged discrimination, unless the
time is extended for good cause by the
Director of the Office of Civil Rights or
his or her designee. Any person who
complains of discrimination under this
part in any fashion shall be advised of
his or her right to file a complaint as
herein provided.

(b) All complaints under this part
should be filed with the Director of the
Office of Civil Rights, United States
Department of Agriculture, Washington,
D.C. 20250, who will investigate the
complaints. The Director of the Office of
Civil Rights will make final
determinations as to the merits of
complaints under this part and as to the
corrective actions required to resolve
program complainants. The complaint
will be notified of the final
determination on his or her complaint.

(c) Any complaint filed under this
part alleging discrimination on the basis
of disability will be processed under 7
CFR part 15e.

Dated: November 16, 1999.

Dan Glickman,

Secretary of Agriculture.

[FR Doc. 99-30951 Filed 11-29-99; 8:45 am]
BILLING CODE 3410-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 89-154-5]

RIN 0579-AB00

Importation From Europe of

Rhododendron Established in Growing
Media

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations governing the importation of
plants established in growing media to
allow the importation of rhododendron
from Europe under conditions designed
to prevent the introduction of dangerous
plant pests. This action will relieve
restrictions on the importation of
rhododendron plants from Europe while
continuing to protect against
introduction of plant pests.

EFFECTIVE DATE: December 30, 1999.

FOR FURTHER INFORMATION CONTACT: Mr.
Wayne D. Burnett, Import Specialist,
Phytosanitary Issues Management Team,
PPQ, APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737-1236; (301) 734—
6799.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR part 319
prohibit or restrict the importation of
plants, plant parts, and plant products
into the United States to prevent the
introduction of plant pests. The
regulations contained in “Subpart—
Nursery Stock, Plants, Roots, Bulbs,
Seeds, and Other Plant Products,”
§§319.37 through 319.37-14 (referred to
below as the regulations), prohibit or
restrict, among other things, the
importation of living plants, plant parts,
and seeds for propagation.

Section 319.37-8, paragraph (a) of the
regulations requires, with certain
exceptions, that plants offered for
importation into the United States be
free of sand, soil, earth, and other
growing media. This requirement is
intended to help prevent the
introduction of plant pests that might be
present in the growing media; the
exceptions to the requirement take into
account factors that mitigate that plant
pest risk. Those exceptions, which are
found in paragraphs (b) through (e) of
§319.37-8, consider either the origin of
the plants and growing media
(paragraph (b)), the nature of the
growing media (paragraphs (c) and (d)),
or the use of a combination of growing
conditions, approved media,
inspections, and other requirements
(paragraph (e)).

On September 7, 1993, we published
in the Federal Register (58 FR 47074—
47084, Docket No. 89—154—1) a
proposed rule to amend the regulations
to allow the importation of five genera
of plants established in growing media.
That proposal is referred to below as
“the proposed rule.” We accepted
comments on the proposed rule for a
period of 90 days, ending December 6,
1993.

In a final rule published in the
Federal Register on January 13, 1995,

and effective on February 13, 1995 (60
FR 3067-3078, Docket No. 89-154-2),
the Animal and Plant Health Inspection
Service (APHIS) finalized provisions for
the importation of Alstroemeria,
Ananas, Anthurium, and Nidularium
species. The final rule postponed action
on Rhododendron species established in
growing media to allow consultation
regarding the action with the U.S. Fish
and Wildlife Service, in accordance
with the Endangered Species Act.

On April 30, 1998, we published in
the Federal Register (63 FR 23683—
23685, Docket No. 89—154—-3) a notice
reopening and extending the comment
period on the proposal to allow the
importation of Rhododendron species
established in growing media. The
notice also announced that, as a result
of formal consultation with the Fish and
Wildlife Service in accordance with
Section 7 of the Endangered Species
Act, APHIS intended to limit the
proposed action to Rhododendron
species imported from Europe only. The
limitation to Europe was made because
there is little importation of
rhododendron from places outside
Europe, and limited data on pests of
rhododendron outside Europe. We
believe the data available on
rhododendron pest distribution outside
Europe, and pest interceptions on
rhododendron commodities from
outside Europe, is insufficient to
support a conclusion of negligible risk
for importation of rhododendron from
all countries at this time.

Comments were required to be
received on or before June 1, 1998. We
received two requests from trade
organizations to extend the period
during which comments would be
accepted. In response, on June 1, 1998,
we published in the Federal Register
(63 FR 29675-29676, Docket No. 89—
154-4) a notice extending the comment
period until July 30, 1998.

During this reopened comment period
of April 30 through July 30, 1998, we
received 11 comments on the
rhododendron proposal. Additionally,
we received approximately 60
comments from domestic nurseries and
nursery associations, importers, State
governments, and environmental
interest groups during the original 1993
comment period on the proposed rule
that specifically addressed importation
of rhododendron. The issues addressed
by all of these comments are discussed
below.

Comment: APHIS identified
rhododendron pests of concern for this
rule using reports from the scientific
literature and reports of pest
interceptions associated with
rhododendron at ports under the
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premise that these sources would reveal
all pests of concern. This premise is
fallacious because the lack of citations
in the scientific literature may merely
reflect scientists not choosing to address
pests that attack rhododendron, and a
lack of interception reports may reflect
the small amount of trade in
rhododendron in growing media. This
approach misses potential pest
problems.

Response: The purpose of the
literature search and review of
interception reports was to identify all
known pests of concern and to collate
information about these pests that
would also allow us to make informed
assumptions concerning potential
unknown pests of concern. Pest risk
analysis is a combination of the
processes of pest risk assessment
(determining whether a pest is harmful
and evaluating its introduction
potential) and pest risk management
(the decision-making process of
reducing the risk of introduction of a
quarantine pest). It is standard scientific
procedure in conducting a pest risk
assessment to review the available
scientific literature and interception
records, conduct surveys, and
communicate with foreign and domestic
scientists and government officials. The
process of pest risk assessment is a well-
established procedure within APHIS.
Some of the earliest pest risk
assessments were done over 75 years
ago and have proved their utility over
time, because program requirements
based on them have successfully
excluded or controlled the quarantine
pests that were the targets of the
assessments.

When conducting a pest risk
assessment, the relative richness or
paucity of information on particular
pests is a factor in the analysis. If in-
depth pest data is lacking and there is
reason to believe pests of concern are
not well characterized, the assessment
employs conservative assumptions that
maximize the potential hazard
presented by the uncharacterized pests.

Scientists choose to study particular
pests for a variety of reasons, but
economic factors clearly direct much
scientific research toward pests of
economic importance. Pests of
rhododendron and other major
ornamental plants are clearly of
economic importance, and a great deal
of research has in fact been directed
toward these pests.

Interception records vary with the
commodity, source, volume, host
susceptibility, and other factors.
Rhododendron have been imported
from Europe in varying amounts for
over 50 years, both as cargo and in

passenger baggage. Most of the pest
interceptions have been made in
passenger baggage, presumably in plants
taken from the wild. It is true that there
are few records of interception of pests
associated with commercial importation
of rhododendron because our
regulations have previously prohibited
importation of rhododendron in soil or
growing media, and there is limited
commercial incentive to import bare-
rooted plants. We believe it is
unproductive for commenters to support
limiting thododendron imports to bare-
rooted plants only, and then to argue
that to justify importing the plants in
growing media we would need years of
interception records for this (prohibited)
trade in rhododendron in growing
media. When considering changes to the
regulations, we cannot collect data
about activities we have prohibited
(except for occasional data about
shipments smuggled in violation of the
regulations).

Overall, we believe there is sufficient
pest information about which pests
occur in Europe and in the United
States to analyze the pest risk and reach
a sound biological decision on how to
handle the rhododendron in growing
media.

Comment: APHIS wrongly evaluated
pests based on their known damage
potential. Many pests now causing harm
in the United States were innocuous in
their place of origin and only caused
significant harm when introduced into
an area free of their natural enemies.

Response: One of the elements of pest
risk assessment is an evaluation of the
potential damage that may be caused by
a pest using a set of criteria. While some
introduced pests have found a favorable
niche in the United States, others have
never become serious pests. The
establishment of a pest is determined by
many factors, such as climate, survival,
finding a suitable host, etc., which are
considered in a pest risk assessment.
The absence of natural enemies may
play an important role in the
establishment of a pest, especially for
insects. APHIS is well aware of this
natural phenomenon and has
considered it in conducting its pest risk
assessments. The basis of a good
quarantine system is to prevent the
introduction of the pests before they
reach our shores.

Comment: The short-spored
rhododendron rust caused by
Chrysomyxa ledi var. rhododendri
should be considered a pest of
quarantine significance, as it causes
serious defoliation and its spores are
spread by wind. Presence of this disease
would not be revealed by the proposal’s
greenhouse growing requirements, and

the Kahn report (a report of the APHIS
committee of researchers who prepared
worksheets on pests and evaluations of
pest risk prior to this rulemaking) notes
that “if the host/rust interaction were in
the incubation period at the time of
inspection, the infection would not be
detected.”

Response: APHIS considers
Chrysomyxa ledi var. rhododendri a
quarantine pest because it can cause
economic losses to both Rhododendron
and Picea species. When it is detected
on intercepted plant material, the plant
material is seized and destroyed.
Concerning its epidemiology and other
characteristics, the fungus may cause
defoliation and the spores are indeed
spread by wind, like most rusts. For
infection to occur the disease pathway
must lead to the vicinity of a target host.
The conditions and safeguards in the
proposed rule are sufficient to preclude
establishment of the disease in the
United States. While there are growth
periods when signs of the pathogen are
not obvious in the host plant, there are
signs of infection visible to close
scrutiny. That is the reason for the
lengthy observed growing periods
required by the proposed rule for both
mother stock and progeny: to provide an
opportunity to detect incipient infection
that might not be obvious during a one-
time inspection. Besides the regular
surveillance of the plants during the
long growing period, the detailed
inspection at a U.S. quarantine
inspection station at the first port of
entry provides additional safety.

Comment: The proposal cites APHIS’
experience in importing plants in media
without introducing pests as one basis
for the proposal and suggests there have
been no problems with plants currently
allowed to be imported in media in 20
years. This is not true. Pest movement
on plant material used in greenhouse
production was the likely cause for
spread of a serpentine leafminer
(Liriomyza trifoili (Burgess)), a pea
leafminer (L. huidobrensis (Blanchard)),
the beet armyworm (Spodoptera exigua
(Hubner)), the western flower thrips
(Frankliniella occidentalis (Pergrande)),
and the sweetpotato whitefly (Bemisia
tabaci (Gennadius)). Also, in comments
on an earlier rule, Dr. Ken Horst
identified several cases where U.S.
growers had to destroy material
imported in media due to disease. Also,
simply pointing to the successes of the
current program does not justify
extending it.

Response: The experience of growing
certain plants in growing media, as cited
by APHIS, forms the basis of a model for
a systems approach that uses modern
and advanced horticultural practices to
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prevent the introduction and spread of
plant pests. The commenter correctly
identifies pest movement on plant
material used in greenhouse production
as the likely cause for the spread of the
enumerated pests, and we do not doubt
that those and other pests have spread
from unregulated greenhouse
cultivation where infested plants were
grown. The growing of plant material
under controlled conditions such as
those in the regulations will prevent or
greatly reduce the spread and movement
of plant pests. The pests cited by the
commenter did not originate from
greenhouse cultivation under the system
described in the proposal. Greenhouse
production in accordance with the
proposed regulations would have
prevented the dissemination of such
pests.

APHIS is not aware of the details of
the specific cases where U.S. growers
had to destroy material imported in
media due to disease as reported by Dr.
Ken Horst, because the entry of these
pests apparently was not reported to
APHIS or State quarantine officials at
the time of their discovery. When a
quarantine pest is discovered, it should
be reported immediately to APHIS or
State quarantine officials so its
eradication can be confirmed and the
pathway of entry studied. Since APHIS
did not have the opportunity to
investigate these cases at the time,
APHIS cannot comment on the
incidents cited by the commenter.

Comment: The current state of the
science of risk analysis still
acknowledges major areas of uncertainty
when it comes to assessing the actual
impacts of new pest introductions; the
full extent of the damage they may
cause cannot be accurately estimated.
This uncertainty makes it unwise to
adopt the proposed action for
rhododendron.

Response: Pest risk analysis is the best
tool currently available to evaluate and
manage pest risk. It is being
standardized, refined, and promoted
globally. Uncertainties are
acknowledged in the risk analysis
process, and for this reason APHIS uses
great care in arriving at its decisions and
involves the best and most competent
risk analysts available to the agency
among its staff and outside resources.
While all the information about pest
damage caused to rhododendron may
not be fully known, there is sufficient
and reliable information to evaluate
importing thododendron under the
conditions we proposed. Should pest
risk change at any time, APHIS is
prepared to change any or all aspects of
the program, including denying
approval of greenhouses, shutting them

down, or making any other changes
necessary to the program to safeguard
the United States against invading pests.

Comment: Increasingly, APHIS
quarantine decisions appear to be
driven by trade policy (attempting to
expand and liberalize opportunities for
international trade under the World
Trade Organization agreement) rather
than the primary APHIS mandate of pest
prevention based on science. We
believe, consistent with the Office of
Technology Assessment report,
“Agriculture, Trade, and the
Environment: Achieving
Complimentary Policies,”” that APHIS
should not try to achieve an unrealistic
zero risk standard, but should seek to
target controls to protect those
agricultural systems that are at greatest
risk from harmful nonindigenous
species. We further believe that nursery
crops represent an ‘“‘at greatest risk”
category with regard to pests associated
with foreign rhododendron in media.

Response: APHIS’ first and primary
responsibility is to protect U.S.
agriculture from foreign quarantine
pests. The United States is a signatory
to World Trade Organization (WTO)
agreements and is bound to comply
with certain WTO policies guiding
national activities to protect plant
health, and it expects that other
countries do the same. The United
States strongly supports and sponsors
initiatives to achieve global
standardization in plant quarantine
activities. APHIS is applying these
standards in complying with the
agreements, which is in the interest of
U.S. agriculture. Nursery stock has been,
and continues to be, an area of great
concern to APHIS. We attempt to
employ the most effective, practical, and
cost-effective strategies to prevent the
introduction of plant pests, including
exclusion of the host plant when
necessary. We do not and cannot
employ a “‘zero risk standard.” It is not
possible to eliminate all risk. We reduce
risk to a negligible level. Our regulations
establish controls and prioritize agency
resources to maximize protection to
those agricultural systems that are at
greatest risk.

Comment: The proposed visual
inspection of stock in participating
European greenhouses would be largely
ineffective because many pests are not
readily found by inspection at some life
stages.

Response: In this rule APHIS requires
a lengthy pre-importation detention
period or holding period in the
greenhouses in foreign countries. This
should give plant inspectors time for
inspection and evaluation of plants and
facilities to determine whether the

rhododendron plant material meets
entry requirements. By the same token,
this long detention period allows more
time for the development of pests so
that they may be visible to the inspector.
If the inspector determines that methods
other than a visual inspection are
necessary to determine the presence of
a pest, then suspect material may be
investigated, detained, treated, tested,
etc. Additionally, all shipments of
rhododendron will be directed to an
APHIS Plant Inspection Station at a port
of entry for inspection and final release.

Comment: The proposed pesticide dip
offers no detail on active ingredient,
rate, or efficacy against pests. Also, in
some cases, pesticide treatments may
mask, but not eliminate, pest presence.

Response: APHIS does not normally
include informational details of a
pesticide such as active ingredients,
dose rate, or efficacy against pests in a
rule because, in many cases, to do so
would be to repeat a large volume of
scientific and testing data that was used
in the process of approving the pesticide
for use against targeted pests. The
approval process for pesticides is a
separate function of other Federal
agencies and agencies of foreign
governments. APHIS’ discussion of a
pesticide is usually limited to
discussing that a pesticide is in fact
approved for use against a target pest in
a given commodity and that use of the
pesticide meets operational needs of
APHIS and the affected industry. The
exporter is required to use only
pesticides prescribed by the plant
protection service of the exporting
country and must inform the inspector
prior to their use. The recommended
dip with a pesticide is a precautionary
treatment and just one more additional
safeguard, so while the masking of pest
presence by pesticide use may
occasionally be a problem, other
components of the systems approach of
the regulations compensate for this
possible effect. It is APHIS policy that,
should the pesticide make inspection
difficult or hinder inspection in any
way, the shipment or consignment may
be denied. Such pesticide dips are not
unique to the thododendron import
rule; they are also recommended and are
effectively used in the United States on
other imported and domestic plant and
plant products.

Comment: Inspection at the port of
entry under the best conditions is still
not adequate to detect many pests.
Further, the reality is that APHIS
inspects many cargoes at a rate of less
than one-half of one percent, and allows
unsound inspection practices such as
“tailgate” inspections and allowing
brokers to select the samples to be
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inspected. Because the proposal partly
relies on inspection to mitigate the risks,
these inadequacies mean the proposal
will not achieve its claimed level of risk
reduction.

Response: Inspection at ports of entry
is an internationally accepted strategy in
plant quarantine. It is rarely ever used
alone, and in addition to visual
examination by an inspector, may
include any number of techniques to
arrive at a decision. In this rule,
inspection at the port of entry is not the
only, or even primary, protection.
Additional safeguards include growing
site inspection, monitoring,
surveillance, certification, and specific
growing conditions in the country of
origin to reduce the risk of the
introduction of pests to a negligible
level. Port of entry inspection of bare-
rooted thododendron has been used
successfully for many years. Now that
the regulations allow importation of the
plants in growing media, we are
retaining port of entry inspection but are
also requiring additional safeguards.

The rate or percentages employed by
APHIS in the inspection of cargoes
varies depending on the pest risk, origin
of the commodity, and other factors
connected with the type of shipment.
An inspection of 100 percent of the
commodity may be ordered when the
conditions warrant. The many
thousands of interceptions made by the
United States and other countries are
evidence that inspection has
considerable merit for some pests, but
the volume of interceptions is likewise
a sign that inspection alone is not
enough and that a systems approach
that addresses growing conditions in the
country of origin is needed to keep
dangerous pests that are not visible to
inspectors from arriving at U.S. ports.
This rule establishes such a systems
approach.

Comment: APHIS bases part of its
argument on the lack of pest problems
associated with imports of bare-rooted
rhododendron in recent years. However,
this trade amounts to only a few
thousand dollars a year, compared to an
expectation of importing many times
that volume of plants in media under
the proposed rule. The minuscule
amount of bare-root imports provides no
basis for assessing risk.

Response: APHIS makes a logical
comparison between the importation of
bare-rooted rhododendron and its
importation in approved growing media.
If pest problems are not associated with
bare-rooted plants, which are grown in
the open field and exposed to the
environment, one might conclude that
the risk is even less when the plants are
grown under a system of controlled

conditions in a greenhouse—barring the
possibility that there are pests
associated with the media but not the
plant. The proposal included strict
media standards to preclude the
presence of pests associated with the
media. Furthermore, the importation of
plants in growing media as proposed
should eliminate the occasional pest
problems that were associated with
importing bare-rooted plants, by
providing an even safer and
economically more attractive method to
import rhododendron. Consider that at
one time ferns were imported bare-
rooted, and there were many pest
problems both for the importers and for
APHIS. Producing them in growing
media under controlled conditions
resolved the problems to the satisfaction
of both the importers and APHIS. The
system for importing ferns in growing
media has worked for a large volume of
plants imported over an extended
period of time. In view of this and the
more limited data from importing small
volumes of bare-rooted rhododendron
over many years, it is reasonable to
believe the rule’s requirements for
importing rhododendron will work.

Comment: The Endangered Species
Act consultation did not assess the risk
to listed species other than
Rhododendron in the family Ericaceae,
such as five Arctostaphylos species that
occur in California and may be
vulnerable to pests introduced by
rhododendron.

Response: Pest risk assessment for
plants is generally done at the genera
level, and for this rule it was done for
the entire genus Rhododendron. Based
on pest and host data collected in the
early stages of assessment, projects may
be expanded to include other plant
genera. If data showed Arctostaphylos to
be a host of any of the pests associated
with Rhododendron, the genus would
have been seriously considered in the
analysis. We have not received any
specific pest or host data in comments
and are not aware of any that indicates
it is necessary to perform an assessment
for the entire family Ericaceae. The Fish
and Wildlife Service was a great help in
evaluating any effects pests of
rhododendron would have on
endangered species. Consultation with
the Fish and Wildlife Service was a
valid and legally mandated approach to
reaching an understanding of these
matters.

Comment: The pest risk potential
associated with imported rhododendron
will remain largely unknown and
uncharacterized until APHIS performs
additional pest risk analyses,
particularly focused on horticultural
and environmental impacts, to

determine the possible impact on all
hosts, both native and agricultural.

Response: Pest risk analysis follows
specific guidelines in order that the
assessments may be as uniform and
consistent as possible. When
circumstances warrant, there may be a
reevaluation of the pest risk. It would
appear from the investigation, reviews,
and evaluations already conducted for
rhododendron that an additional pest
risk assessment at this time is not
necessary, particularly in the absence of
new data or pertinent information on
pest risk. The importation of
rhododendron in growing media under
the prescribed conditions is limited to
imports from Europe. The cultivation
practices used for rhododendron in
Europe, and the environmental effects of
the horticulture and pest issues
associated with it, are fairly well known
and were considered in analyzing pest
risk. No number of additional pest risk
assessments could ever give us the
precise effect of all possible
introduction scenarios on all U.S. hosts,
both native and agricultural.

Comment: The proposed 0.2 mm
screen size for greenhouses will not
adequately prevent the entry of airborne
pests or pathogens without additional
requirements for door openings, air
filtration systems, etc. The Zandvoort
paper, “Wind Dispersal of Puccinia
horiana of Chrysanthemum,” clearly
illustrates how rust spores can easily
enter and exit greenhouses via
ventilation windows, for example.

Response: The proposed 0.2 mm
screen size for greenhouses is intended
for those vents where outside air is
necessary. The 0.2 mm screen size is
considered very small. It is so small that
many believe it to be a hindrance to
adequate air circulation. It is a much
smaller opening than has been approved
for other genera now permitted to be
grown in media. The very small screen
size and the additional safeguards for
greenhouses growing plants in media
are believed to be more than
satisfactory.

Regarding door openings, § 319.37—
8(e)(2)(ii) of the regulations requires that
greenhouses be equipped with
automatic closing doors to reduce pest
entry into the greenhouses. This
requirement was intended to limit the
entry of both insects and wind-borne
spores through entryways. Based on this
comment, we have reexamined options
for greater quarantine security at
entryways, and have concluded that it is
advisable to require a double-door
system for all greenhouses growing
articles in accordance with §319.37—
8(e). We also have discovered that, for
some years, the inspectors employed by
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plant protection services in Europe who
inspect and approve greenhouses and
mother stock in accordance with the
regulations have been enforcing a
double-door requirement. Therefore,
requiring double doors would improve
greenhouse security without adding any
expense for greenhouses already
growing articles in accordance with the
regulations. Since this final rule only
addresses requirements for
rhododendron, at this time we are
amending the greenhouse door
provision only for greenhouses growing
rhododendron articles, but we intend to
initiate rulemaking to require double
doors for all greenhouses growing
articles in accordance with §319.37—
8(e). This final rule requires that for
Rhododendron species only, the plants
must be grown solely in a greenhouse
equipped with automatic closing double
doors of an airlock type, so that
whenever one of the doors in an
entryway is open the other is closed.
This automatic double door requirement
will create an additional barrier in the
entryway.

APHIS only requires air filtration
systems and other extreme forms of
containment for high risk quarantine
facilities that are used to maintain high
risk material and dangerous pests. These
must be constructed in the manner
described by the commenter to prevent
the escape of dangerous pests. We do
not believe such a high level of security
is appropriate for greenhouses growing
plants from healthy stock where the
plants are under surveillance for pests
and disease over a considerable period,
as required for rhododendron. Should
serious pests or diseases be discovered
in a greenhouse operating under this
rule, additional containment
requirements will be imposed as
needed. Should the pest risk for growing
rhododendron at any location or site be
elevated for any reason, the greenhouses
for growing them will not be approved.

The Zandvoort paper, “Wind
Dispersal of Puccinia horiana of
Chrysanthemum,” is not contested.
Puccinia horiana is a fast moving rust
and has largely been distributed with
planting material around the globe. This
distribution, however, resulted from
international trade in chrysanthemums
under conditions far less stringent than
those required for importing
rhododendron into the United States.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, and are adding the requirement of
automatic closing double doors in
greenhouses. We are also making minor,
nonsubstantive word changes.

Executive Order 12866 and the
Regulatory Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be significant for the
purposes of Executive Order 12866 and,
therefore, has been reviewed by the
Office of Management and Budget. We
have prepared a final regulatory
flexibility analysis and cost-benefit
analysis for the rule, which are
summarized below.

This final rule allows Rhododendron
spp. to be imported from Europe in
growing media if the plants are grown
in secure greenhouses and meet other
conditions to exclude plant pests and
diseases. This action was originally
proposed on September 7, 1993 (58 FR
47074-47084, Docket No. 89-154-1) as
part of a proposal to allow importation
from all countries of five genera of
plants in growing media. Based on
comments, action on Rhododendron
spp- was deferred while an Endangered
Species Act consultation was performed
between APHIS and the U.S. Fish and
Wildlife Service (FWS). Importation of
the other four genera (Alstroemeria,
Ananas, Anthurium, and Nidularium)
has been allowed since the effective
date of the final rule published on
January 13, 1995 (60 FR 3067-3078,
Docket No. 89—154-2). APHIS recently
concluded its consultation with the
FWS and determined that there were no
endangered species concerns that would
preclude importing potted
Rhododendron spp. from Europe.

Comments on the initial regulatory
flexibility analysis indicated that there
is little existing economic data on
import trade in plants in growing media
and that neither risks nor economic
effects can be projected on the basis of
the small amount of data available for
this trade. This fact is acknowledged in
the risk assessments prepared for this
action and in the economic analysis
below, which explain our analytical
basis for projecting risks and economic
effects. No changes to the proposed
requirements were made based on these
comments.

Alleviating unnecessary quarantine
restrictions often can be equated to
elimination of trade barriers. Removal of
trade barriers has two broad economic
objectives. First, freer trade between
countries results in lower consumer
prices and increases the variety and
quality of goods and services available
in the local economy. Second, freer
trade encourages a nation’s resources to
be invested in areas of comparative
advantage. This enhances the economic
well-being of all countries.

U.S. consumers are direct
beneficiaries of government policies that
promote freer trade. Domestic
consumers benefit by having access to
higher quality goods and services at
lower prices. Freer trade increases
consumer purchasing power by
lowering prices and eliminating the
deadweight loss associated with
quarantine restrictions and other trade
barriers.

Relaxation of trade barriers also
results in changes in producer revenue.
The amount of total producer income
can increase or decrease depending on
the elasticity of demand. When U.S.
trade restrictions are lifted, a portion of
industry profit will be transferred from
domestic to foreign producers.
Additionally, any increase in the
amount of total producer income will go
to foreign producers.

The economic effects on producers
and consumers of potted Rhododendron
spp. can be analyzed by comparing
potential changes in consumer and
producer surpluses. Producer surplus is
measured by estimating the changes in
profit (economic rent) based on
potential fluctuations in product prices
and quantities. Consumer surplus is the
change in aggregate purchasing power
and consumer utility when the price
and quantity of goods change. An
increase (decrease) in supply will
decrease (increase) prices and translate
into an increase (decrease) in consumer
purchasing power (consumer surplus).
The net effect on society of regulatory
changes is the sum of the estimated
changes in consumer and producer
surpluses.

This analysis focuses on the U.S.
wholesale plant market. Therefore,
domestic consumers of potted
Rhododendron spp. include retail firms,
landscape brokers, contractors, dealers,
and other retail or garden centers.

Initially, APHIS does not expect this
rule to have an economic effect on the
domestic potted plant market because
phytosanitary restrictions will preclude
any increased availability of imported
Rhododendron spp. in the domestic
market. European producers will be
required to meet stringent phytosanitary
standards before plants can be shipped
to the United States. To date, no
European facilities have received APHIS
approval to export Rhododendron spp.
in growing media to the United States.
European producers would likely be
required to upgrade existing
greenhouses or construct new
production units before receiving
permission to ship products to the
United States. Time will be required for
European producers to upgrade and
adjust their production practices to meet



Federal Register/Vol. 64, No. 229/ Tuesday, November 30, 1999/Rules and Regulations

66715

the new requirements. Therefore, APHIS
anticipates an 8- to 10-month delay
between publication of the final rule
and the appearance of potted European-
origin Rhododendron spp. in the
domestic marketplace.

The total value of the domestic
nursery and floriculture crop (nursery

stock, plants, roots, bulbs, seeds, and
other plant products) industry is
estimated to be about $6.1 billion. This
represents about 3.7 percent of the value
of domestic agriculture.! Annual U.S.
floriculture crop sales total about $3.5
billion. Therefore, floriculture crop sales
account for about 57.4 percent of total

cash receipts for the U.S. nursery and
floriculture industry.2 The estimated
value of annual potted Rhododendron
spp- production in the United States
totals about $48.3 million annually
(Table 1). This accounts for about 1.4
percent of the annual sales volume for
domestic floriculture producers.

TABLE 1.—ESTIMATED U.S. PRODUCTION OF RHODODENDRON SPP.

Genera

No. of wholesale
nurseries

Estimated value of

No. of plants sold annual sales

Rhododendron spp.3 ........cccooeiiieeiiiiee e

493 14,225,000 $48,334,000

Source: Floriculture Crops Summary (1998).

Imports of Rhododendron spp. in
media would increase the supply and
establish a new market equilibrium. A
larger quantity of plants would be
available at a lower price. Consumer
and producer surpluses would be
affected by the supply shift. The
consumer surplus would be expanded
and the producer surplus would
increase.

In summary, this rule will allow U.S.
consumers to purchase more potted
Rhododendron spp. at lower prices.
This increases U.S. consumer welfare
and decreases U.S. producer surplus.

Therefore, this rule will result in a net
welfare gain to U.S. society.

We developed low- and high-impact
scenarios to estimate the potential
change in net U.S. welfare. This study
assumes that prices will drop by 10 and
30 percent in the low- and high-impact
scenarios, respectively (see page 7 of the
full economic impact analysis).

Analysis indicates that this rule will
increase net welfare for U.S. society by
between $0.339 and $0.484 million
when prices are assumed to drop by 10
percent (Table 2). A 10 percent price
reduction increases domestic consumer

welfare by between $4.933 and $5.078
million. However, U.S. producers of
Rhododendron spp. will incur welfare
losses totaling about $4.595 million
(Table 2).

When prices are reduced by 30
percent, net welfare is increased by
between $3.047 and $4.353 million
(Table 2). Consumer welfare would be
increased by between $15.380 and
$16.686 million, and producer welfare
would be decreased by about $12.333
million (Table 2).

TABLE 2.—ESTIMATED WELFARE EFFECTS ASSUMING UNITARY SUPPLY ELASTICITIES AND PRICE DECREASES OF 10 AND

30 PERCENT
Eq=—-0.4 E~=—0.6 Eq=—-1.0
Estimated percentage
price decrease U.S. pro- U.S. con- Net wel- U.S. pro- U.S. con- Net wel- U.S. pro- U.S. con- Net wel-
ducer loss | sumer gain | fare impact | ducer loss | sumer gain | fare impact | ducer loss | sumer gain | fare impact
Es1.0 Million Dollars Million Dollars Million Dollars
Scenario 1: 10 Per-
CeNt eovvvierieeeeie —4.595 4933 0.339 —4.595 4.982 0.387 —4.595 5.078 0.484
Scenario 2: 30 Per-
CeNt eovvvierieeeeie —12.333 15.380 3.047 —12.333 15.815 3.482 —12.333 16.686 4.353

The Regulatory Flexibility Act
requires that APHIS specifically
consider the economic effect of rules on
“small” business entities. The Small
Business Administration (SBA) has set
forth size criteria by Standard Industrial
Classification (SIC), which was used as
a guide in determining which economic
entities meet the definition of a “small”
business. This final rule will have a
minor economic effect on small
business entities.

The SBA does not maintain specific
size standards for domestic entities that

1U.S. Department of Commerce, Bureau of the
Census, 1992 Census of Agriculture; October 1994.

2USDA, National Agricultural Statistics Service,
1997 Floriculture Crops Summary; April 1988.

3We used 1997 production data for finished
florist azaleas as a proxy measure for total

produce potted Rhododendron spp.
Therefore, this analysis uses the size
standards established for Retail
Nurseries, Lawn and Garden Supply
Stores (SIC code 5261). The SBA’s
definition of a ““small” entity included
in the Retail Nurseries, Lawn and
Garden Supply Stores classification is
one that collects less than $3.5 million
in annual receipts.

Rhododendron spp. are grown by
about 493 domestic producers (Table 1).
Nurseries that collect less than $3.5
million in annual receipts are

Rhododendron spp. production in this analysis. We
did not include nursery azaleas and rhododendron
production in this analysis due to data limitations
associated with the 1987 Census of Horticultural
Specialties.

considered ‘“‘small” for the purposes of
this analysis. APHIS estimates that all of
these nurseries are ‘“small” according to
the above criteria.# These nurseries are
diversified operations that produce
many varieties of potted plants and
other greenhouse products. Therefore,
we anticipate that the rule will not have
a significant economic effect on small
producers.

The SBA definition of a “‘small”
business engaged in the import/export
business is one that employs no more
than 100 employees. The number of

4Note that the definition of a “small”” nursery has
changed since publication of the final rule for
importation of Alstroemeria, Ananas, Anthurium,
and Nidularium. At that time a “small” nursery was
defined as having annual sales of $1 million or less.
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firms that may qualify as a “small”
business under this definition cannot be
determined. Small importers will likely
benefit from the rule. The rule will
enable some ‘“small” importers to
enhance their income through imports
of Rhododendron spp. in growing
media.

Small retailers will benefit from
importation of Rhododendron spp. in
growing media. The rule will enhance
the availability and quality of potted
plants in the U.S. market. Plant retailers
will benefit from lower wholesale prices
and will likely pass any savings on to
their customers. This would increase
annual sales volume and revenue.

Summary

This rule will allow importation from
Europe of Rhododendron spp. in
growing media. The regulations will
require that imported Rhododendron
spp. originate from secure greenhouses
and meet other conditions to exclude
plant pests and diseases.

During 1997, about 14.2 million
potted Rhododendron spp. valued at
$48.3 million were produced in the
United States.5 We developed low- and
high-impact scenarios to estimate
potential changes in net U.S. welfare.
This study assumes that prices will drop
by 10 and 30 percent in the low- and
high-impact scenarios, respectively.

This rule will increase net welfare for
U.S. society by between $0.339 and
$0.484 million if prices drop by 10
percent. The rule will increase the
welfare of domestic consumers of
Rhododendron spp. by between $4.933
and $5.078 million if prices drop by 10
percent. However, U.S. producers of
Rhododendron spp. will incur welfare
losses totaling about $4.595 million.

If prices are reduced by 30 percent,
net welfare will increase by between
$3.047 and $4.353 million, consumer
welfare will increase by between
$15.380 and $16.686 million, and
producer welfare will decrease by about
12.333 million.

Rhododendron spp. are grown by
about 493 domestic producers.
Nurseries that collect less than $3.5
million in annual receipts are
considered ‘“‘small” for the purposes of
this analysis. APHIS estimates that all of
these nurseries are ‘“small” according to
the above criteria. These nurseries are
diversified operations that produce
many varieties of potted plants and
other greenhouse products. Therefore,

5Production data for finished florist azaleas was
used as a proxy measure for all domestic
Rhododendron spp. production. Nursery azaleas
and rhododendron production were not included in
this analysis due to data limitations associated with
the 1987 Census of Horticultural Specialties.

we anticipate that the rule will not have
a significant economic effect on small
producers.

Executive Order 12988

This final rule has been reviewed
under under Executive Order 12988,
Civil Justice Reform. This rule allows
the importation from Europe of
Rhododendron established in growing
media. State and local laws and
regulations regarding articles imported
under this rule will be preempted while
the articles are in foreign commerce.
Some nursery stock is imported for
immediate distribution and sale to the
consuming public and will remain in
foreign commerce until sold to the
ultimate consumer. The question of
when foreign commerce ceases in other
cases must be addressed on a case-by-
case basis. No retroactive effect will be
given to this rule, and this rule will not
require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this rule. The
assessment provides a basis for the
conclusion that the importation of
Rhododendron from Europe will not
present a risk of introducing or
disseminating plant pests and will not
have a significant impact on the quality
of the human environment. Based on
the finding of no significant impact, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that an environmental
impact statement need not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) the
National Environmental Policy Act of
1969, as amended (NEPA)(42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue, SW., Washington, DG, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room. In
addition, copies may be obtained by

writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501,
et seq.). All information collection
requirements associated with this
rulemaking have been previously
approved by OMB and assigned control
number 0579-0049.

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Logs, Nursery Stock, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Rice, Vegetables.

Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff,
151-167, 450, 2803, and 2809; 21 U.S.C. 136
and 136a; 7 CFR 2.22, 2.80 and 371.2(c).

2. Section 319.37-8 is amended as
follows:

a. In paragraph (e) introductory text,
by adding the phrase ‘“Rhododendron
from Europe,” immediately before the
phrase “and Saintpaulia.”

b. In paragraph (e)(2)(ii), the second
sentence, by adding the phrase “(0.2
mm for greenhouses growing
Rhododendron spp.)” immediately after
the phrase “0.6 mm”.

c. In paragraph (e)(2)(vii), by
removing the word “and,” immediately
after the word “pests;”.

d. In paragraph (e)(2)(viii), by
removing the period at the end of the
paragraph and adding a semicolon in its
place.

e. By adding new paragraphs (e)(2)(ix)
and (e)(2)(x) to read as follows:

§319.37-8 Growing media.

* * * * *

(e) * *x %

(2) * x %

(ix) For Rhododendron species only,
the plants must be propagated from
mother plants that have been visually
inspected by an APHIS inspector or an
inspector of the plant protection service
of the exporting country and found free
of evidence of diseases caused by the
following pathogens: Chrysomyxa ledi
var. rhododendri, Erysiphe
cruciferarum, Erysiphe rhododendri,
Exobasidium vaccinnum and vaccinum
var. japonicum, and Phomopsis theae;
and
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(x) For Rhododendron species only,
the plants must be grown solely in a
greenhouse equipped with automatic
closing double doors of an airlock type,
so that whenever one of the doors in an
entryway is open the other is closed,
and the plants must be introduced into
the greenhouse as tissue cultures or as
rootless stem cuttings from mother
plants that:

(A) Have received a pesticide dip
prescribed by the plant protection
service of the exporting country for
mites, scale insects, and whitefly; and

(B) Have been grown for at least the
previous 6 months in a greenhouse that
meets the requirements of § 319.37—
8(e)(2)(ii).

Done in Washington, DC, this 19th day of
November 1999.

Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 99-30994 Filed 11-29-99; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

7 CFR Part 723

Commodity Credit Corporation

7 CFR Part 1464
RIN 0560-AF49

1999 Marketing Quota and Price
Support for Flue-Cured Tobacco

AGENCIES: Farm Service Agency and
Commodity Credit Corporation, USDA.
ACTION: Final rule.

SUMMARY: The purpose of this final rule
is to codify determinations made by the
Secretary of Agriculture (the Secretary)
with respect to the 1999 crop of flue-
cured tobacco (types 11-14). In
accordance with the Agricultural
Adjustment Act of 1938, as amended,
(the 1938 Act), the Secretary determined
the 1999 marketing quota for flue-cured
tobacco to be 666.2 million pounds. In
accordance with the Agricultural Act of
1949, as amended, (the 1949 Act), the
Secretary determined the 1999 price
support level to be 163.2 cents per
pound.

EFFECTIVE DATE: December 15, 1998.
FOR FURTHER INFORMATION CONTACT:
Robert L. Tarczy, Tobacco and Peanuts
Division, USDA, FSA, STOP 0514, 1400
Independence Avenue, SW,
Washington, DC 20250-0514, telephone
202-720-5346. Copies of the cost-
benefit assessment prepared for this rule
can be obtained from Mr. Tarczy.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule has been determined to
be significant for purposes of Executive
Order 12866 and has been reviewed by
OMB.

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies, are
Commodity Loans and Purchases—
10.051.

Executive Order 12988

This final rule has been reviewed in
accordance with Executive Order 12988,
Civil Justice Reform. The provisions of
this rule do not preempt State laws, are
not retroactive, and do not involve
administrative appeals.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule since neither
the Commodity Credit Corporation
(CCC) nor Farm Service Agency (FSA)
are required by 5 U.S.C. 553 or any
other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

Paperwork Reduction Act

The amendments to 7 CFR parts 723
and 1464 set forth in this final rule do
not contain any information collection
requirements that require clearance
through the Office of Management and
Budget under the provisions of the
Paperwork Reduction Act of 1995.

Unfunded Federal Mandates

This rule contains no Federal
mandates under the regulatory
provisions of Title II of the Unfunded
Mandate Reform Act of 1995 (UMRA)
for State, local, and tribal governments
or the private sector. Thus, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Statutory Background

This rule is issued pursuant to the
provisions of the 1938 Act and the 1949
Act. Section 1108(c) of Pub. L. 99-272
provides that the determinations made
in this rule are not subject to the
provisions for public participation in
rulemaking contained in 5 U.S.C. 553 or
in any directive of the Secretary.
Further, this rule affirms existing
determinations which are time-
sensitive. For these reasons, it was
determined that to delay the
implementation of the rule would be
impracticable, unnecessary, and counter

to the public interest and that the rule
would be made effective as of the date
the underlying determinations were
made.

Proclamation

On December 15, 1998, the Secretary
announced the national marketing quota
and the price support level for the 1999
crop of flue-cured tobacco. A number of
related determinations were made at the
same time, which this final rule affirms.

Marketing Quota

Section 317(a)(1)(B) of the 1938 Act
provides, in part, that the national
marketing quota for a marketing year for
flue-cured tobacco is the quantity of
such tobacco that is not more than 103
percent nor less than 97 percent of the
total of: (1) The amount of flue-cured
tobacco that domestic manufacturers of
cigarettes estimate they intend to
purchase on U.S. auction markets or
from producers, (2) the average quantity
exported annually from the U.S. during
the 3 marketing years immediately
preceding the marketing year for which
the determination is being made, and (3)
the quantity, if any, that the Secretary,
in the Secretary’s discretion, determines
necessary to adjust loan stocks to the
reserve stock level.

The reserve stock level is defined in
section 301(b)(14)(C) of the 1938 Act as
the greater of 100 million pounds or 15
percent of the national marketing quota
for flue-cured tobacco for the marketing
year immediately preceding the
marketing year for which the level is
being determined.

Section 320A of the 1938 Act
provides that all domestic
manufacturers of cigarettes with more
than 1 percent of U.S. cigarette
production and sales shall submit to the
Secretary a statement of purchase
intentions for the 1999 crop of flue-
cured tobacco by December 1, 1998.
Five such manufacturers were required
to submit such a statement for the 1999
crop and the total of their intended
purchases for the 1999 crop is 327.0
million pounds. The 3-year average of
exports is 355.2 million pounds.

The national marketing quota for the
1998 crop year was 807.6 million
pounds published at (63 FR 55937)
October 20, 1998. Thus, in accordance
with section 301(b)(14)(C) of the 1938
Act, the reserve stock level for use in
determining the 1999 marketing quota
for flue-cured tobacco is 121.1 million
pounds.

Due to short crops in 1995 and 1996,
all pre-1997 loan stocks held by the
Flue-Cured Tobacco Cooperative
Stabilization Corporation have been
sold. In addition, cigarette
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manufacturers agreed to purchase 103.8
million pounds of the 1997 loan
inventory. Loans made on the 1998 crop
total 82.4 million pounds. Based on
these figures, it was determined that the
adjustment to maintain loan stocks at
the reserve supply level should be a
decrease of 35.4 million pounds.

The total of the three marketing quota
components for the 1999 Marketing
Year (MY) is 646.8 million pounds. In
addition, the discretionary authority to
increase the three-component total by 3
percent was used due to the adverse
impact on small farmers of the large
reduction (still 18 percent) in the 1999
marketing quota. Accordingly, the
national marketing quota for the MY
beginning July 1, 1999, for flue-cured
tobacco was set at 666.2 million pounds.

Section 317(a)(2) of the 1938 Act
provides that the national average yield
goal be set at a level that the Secretary
determines will improve or insure the
useability of the tobacco and increase
the net return per pound to the
producers. Since average yields have
not changed significantly in recent
years, the national average yield goal for
the 1999 MY will be 2,088 pounds per
acre, the same as last year’s level.

In accordance with section 317(a)(3)
of the 1938 Act, the national acreage
allotment for the 1999 crop of flue-cured
tobacco is determined to be 319,061.30
acres, derived from dividing the
national marketing quota by the national
average yield goal.

In accordance with section 317(e) of
the 1938 Act, the Secretary is authorized
to establish a national reserve from the
national acreage allotment in an amount
equivalent to not more than 3 percent of
the national acreage allotment for the
purpose of making corrections in farm
acreage allotments, adjusting for
inequities, and for establishing
allotments for new farms. The Secretary
has determined that a national reserve
for the 1999 crop of flue-cured tobacco
of 900 acres is adequate for these
purposes.

In accordance with section 317(a)(4)
of the 1938 Act, the national acreage
factor for the 1999 crop of flue-cured
tobacco for uniformly adjusting the
acreage allotment of each farm is
determined to be 0.820, which is the
result of dividing the 1999 national
allotment (319,061.30 acres) minus the
national reserve (900 acres) by the total
of allotments established for flue-cured
tobacco farms in 1998 (387,987.69
acres).

In accordance with section 317(a)(7)
of the 1938 Act, the national yield factor
for the 1999 crop of flue-cured tobacco
is determined to be 0.9264, which is the
result of dividing the national average

yield goal (2,088 pounds) by a weighted
national average yield (2,254 pounds).

Price Support

Price support is required to be made
available for each crop of a kind of
tobacco for which quotas are in effect,
or for which marketing quotas have not
been disapproved by producers, at a
level determined in accordance with a
formula prescribed in section 106 of the
1949 Act.

With respect to the 1999 crop of flue-
cured tobacco, the level of support must
be determined, in particular, in
accordance with sections 106(d) and (f)
of the 1949 Act. Section 106(f)(7)(A) of
the 1949 Act provides that the level of
support for the 1999 crop of flue-cured
tobacco shall be:

(1) The level, in cents per pound, at
which the 1998 crop of flue-cured
tobacco was supported, plus or minus,
respectively;

(2) An adjustment of not less than 65
percent nor more than 100 percent of
the total, as determined by the Secretary
after taking into consideration the
supply of the kind of tobacco involved
in relation to demand, of:

(A) 66.7 percent of the amount by
which:

(I) The average price received by
producers for flue-cured tobacco on the
U.S. auction markets, as determined by
the Secretary, during the 5 MYs
immediately preceding the MY for
which the determination is being made,
excluding the year in which the average
price was the highest and the year in
which the average price was the lowest
in such period, is greater or less than;

(IT) The average price received by
producers for flue-cured tobacco on the
U.S. auction markets, as determined by
the Secretary, during the 5 MYs
immediately preceding the MY prior to
the MY for which the determination is
being made, excluding the year in
which the average price was the highest
and the year in which the average price
was the lowest in such period; and

(B) 33.3 percent of the change,
expressed as a cost per pound of
tobacco, in the index of certain prices
paid by the tobacco producers from
January 1 to December 31 of the
calendar year immediately preceding
the year for which the determination is
made.

The difference between the two 5-year
averages (i.e., the difference between (A)
(I) and (A) (I)) is 1.9 cents per pound.
The change in the cost index from
January 1, 1998, to December 31, 1998,
is —2.8 cents per pound. Applying
these components to the price support
formula (1.9 cent per pound, two-thirds
weight; — 2.8 cents per pound, one-third

weight) results in a weighted total of
+0.4 cent per pound. As indicated,
section 106 of the 1949 Act provides
that the Secretary may, on the basis of
supply and demand conditions, limit
the change in the price support level to
no less than 65 percent of that amount.
However, because the formula increase
is very small, this discretion was not
used for 1999. Accordingly, the 1999
crop of flue-cured tobacco will be
supported at 163.2 cents per pound, 0.4
cent higher than the 1998 crop.

List of Subjects
7 CFR Part 723

Acreage allotments, marketing quotas,
penalties, reporting and recordkeeping
requirements, cigarettes.

7 CFR Part 1464

Loan programs-tobacco, price support
programs-tobacco, reporting and
recordkeeping requirements.

Accordingly, 7 CFR parts 723 and
1464 are amended as follows:

PART 723—TOBACCO

1. The authority citation for 7 CFR
part 723 continues to read as follows:

Authority: 7 U.S.C. 1301, 1311-1314,
1314-1, 1314b, 1314b-1, 1314b-2, 1314c,
1314d, 1314e, 1314f, 1314i, 1315, 1316, 1362,
1363, 1372-75, 1421, 1445—1, and 1445-2.

2. Section 723.111 is amended by
adding paragraph (g) to read as follows:

§723.111 Flue-cured (types 11-14)
tobacco.
* * * * *

(g) The 1999 crop national marketing
quota is 666.2 million pounds.

PART 1464—TOBACCO

3. The authority citation for 7 CFR
part 1464 continues to read as follows:

Authority: 7 U.S.C. 1421, 1423, 1441, 1445,
1445-1 and 1445-2, 15 U.S.C. 714b, 714c.

4. Section 1464.12 is amended by
adding paragraph (g) to read as follows:

§1464.12 Flue-cured (types 11-14)
tobacco.
* * * * *

(g) The 1999 crop national price
support level is 163.2 cents per pound.
Signed at Washington, DC, on November
24, 1999.
Keith Kelly,

Administrator, Farm Service Agency and
Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 99-31082 Filed 11-29-99; 8:45 am]

BILLING CODE 3410-05-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 23

[Docket No. CE156, Special Condition 23—
100-SC]

Special Conditions; Piper Cheyenne
PA-31T2; Protection of Systems for
High Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued to Carpenter Avionics, Inc., 624—
B Fitzhugh Blvd., Smyrna Airport,
Smyrna, Tennessee 37167, for a
Supplemental Type Certificate for the
Piper Cheyenne PA-31T2 airplane. This
airplane will have novel and unusual
design features when compared to the
state of technology envisaged in the
applicable airworthiness standards.
These novel and unusual design
features include the installation of
electronic flight instrument system
(EFIS) displays for which the applicable
regulations do not contain adequate or
appropriate airworthiness standards for
the protection of these systems from the
effects of high intensity radiated fields
(HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to the airworthiness
standards applicable to these airplanes.
DATES: The effective date of these
special conditions is November 18,
1999. Comments must be received on or
before December 30, 1999.

ADDRESSES: Comments may be mailed
in duplicate to: Federal Aviation
Administration, Regional Counsel,
ACE-7, Attention: Rules Docket Clerk,
Docket No. CE156, Room 506, 901
Locust, Kansas Gity, Missouri 64106. All
comments must be marked: Docket No.
CE156. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Ervin Dvorak, Aerospace Engineer,
Standards Office (ACE-110), Small
Airplane Directorate, Aircraft
Certification Service, Federal Aviation
Administration, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone
(816) 329-4123, or Les Taylor,
Aerospace Engineer, at the same
address, telephone (816) 329-4134.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and

opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval design and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA, therefore, finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. CE156.” The postcard will
be date stamped and returned to the
commenter.

Background

On June 25, 1999, Carpenter Avionics
Inc., 624-B Fitzhugh Blvd., Smyrna
Airport, Smyrna, Tennessee 37167,
made an application to the FAA for a
new Supplemental Type Certificate for
the Piper Cheyenne PA-31T2 airplane.
The Cheyenne is currently approved
under TC No. A8EA. The proposed
modification incorporates a novel or
unusual design feature, such as digital
avionics consisting of an EFIS, that is
vulnerable to HIRF external to the
airplane.

Type Certification Basis

Under the provisions of 14 CFR part
21, §21.101, Carpenter Avionics, Inc.
must show that the Piper Cheyenne PA-
31T2 aircraft meets the following
provisions, or the applicable regulations
in effect on the date of application for
the change to the Cheyenne PA-31T2:
CAR 3 effective May 15, 1956, through
Amendment 3-8, effective December 18,

1962; FAR 23.205, 23.1545, 23.1563 and
23.1583, as amended by Amendment
23-3, effective November 11, 1965; and
FAR 23.1557(c) as amended by
Amendment 23-7, effective September
14, 1969; and the Eastern Region
Engineering and Manufacturing Branch
letter of December 6, 1965, addressing
the showing of equivalent safety with
regard to CAR 3.682, 3.771 and 3.772.
Special Conditions No. 23-3-EA-1,
Docket No. 9245, including Amendment
No. 1 and AEA-210 letter of November
11, 1971, as amended by AEA-210 letter
of February 1, 1978, referring to
Amendment 23-14 and FAR 23.991 as
amended by Amendment 23-7, effective
September 14, 1969. Noise
Certification—FAR 36 up to
Amendment 10, as applicable. Fuel
Venting Emissions—SFAR 27 up to
Amendment 3, as applicable, and
§23.1301 of Amendment 23-20;
§§23.1309, 23.1311, and 23.1321 of
Amendment 23—49; and §23.1322 of
Amendment 23—-43; exemptions, if any;
and the special conditions adopted by
this rulemaking action.

Discussion

If the Administrator finds that the
applicable airworthiness standards do
not contain adequate or appropriate
safety standards because of novel or
unusual design features of an airplane,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are normally
issued in accordance with §11.49, as
required by §§11.28 and 11.29(b), and
become a part of the type certification
basis in accordance with §21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model already
included on the same type certificate to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1).

Novel or Unusual Design Features

Carpenter Avionics Inc. plans to
incorporate certain novel and unusual
design features into an airplane for
which the airworthiness standards do
not contain adequate or appropriate
safety standards for protection from the
effects of HIRF. These features include
EFIS, which are susceptible to the HIRF
environment, that were not envisaged
by the existing regulations for this type
of airplane.

Protection of Systems from High
Intensity Radiated Fields (HIRF): Recent
advances in technology have given rise
to the application in aircraft designs of
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advanced electrical and electronic
systems that perform functions required
for continued safe flight and landing.
Due to the use of sensitive solid state
advanced components in analog and
digital electronics circuits, these
advanced systems are readily responsive
to the transient effects of induced
electrical current and voltage caused by
the HIRF. The HIRF can degrade
electronic systems performance by
damaging components or upsetting
system functions.

Furthermore, the HIRF environment
has undergone a transformation that was
not foreseen when the current
requirements were developed. Higher
energy levels are radiated from
transmitters that are used for radar,
radio, and television. Also, the number
of transmitters has increased
significantly. There is also uncertainty
concerning the effectiveness of airframe
shielding for HIRF. Furthermore,
coupling to cockpit-installed equipment
through the cockpit window apertures is
undefined.

The combined effect of the
technological advances in airplane
design and the changing environment
has resulted in an increased level of
vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy
levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and
its associated wiring harness. These
external threat levels, which are lower
than previous required values, are
believed to represent the worst case to
which an airplane would be exposed in
the operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows:

(1) The applicant may demonstrate
that the operation and operational
capability of the installed electrical and
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the HIRF
environment defined below:

Field strength
(volts per
Frequency meter)
Aver-
Peak age

10 kHz-100 kHz 50 50
100 kHz-500 kHz .. 50 50
500 kHz—2 MHz .......cccceeueene 50 50
2 MHz-30 MHZ ......cccccevneenn. 100 100
30 MHz-70 MHz .... 50 50
70 MHz-100 MHz .. 50 50
100 MHz-200 MHz .... 100 100
200 MHz-400 MHz .... 100 100
400 MHz-700 MHz .... 700 50
700 MHz-1 GHz .... 700 100
1 GHz-2 GHz ........ 2000 200
2GHz-4 GHz ....ccccvvvvies 3000 200
4 GHz—6 GHz ....cceeviee. 3000 200
6 GHz-8 GHz ..... 1000 200
8 GHz-12 GHz 3000 300
12 GHz-18 GHz .... 2000 200
18 GHz-40 GHz 600 200

The field strengths are expressed in terms
of peak root-mean-square (rms) values.

or,

(2) The applicant may demonstrate by
a system test and analysis that the
electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts per
meter, peak electrical field strength,
from 10 kHz to 18 GHz. When using this
test to show compliance with the HIRF
requirements, no credit is given for
signal attenuation due to installation.

A preliminary hazard analysis must
be performed by the applicant, for
approval by the FAA, to identify either
electrical or electronic systems that
perform critical functions. The term
“critical” means those functions whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A
system may perform both critical and
non-critical functions. Primary
electronic flight display systems, and
their associated components, perform
critical functions such as attitude,
altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing
systems, or any combination of these.
Service experience alone is not
acceptable since normal flight
operations may not include an exposure
to the HIRF environment. Reliance on a
system with similar design features for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements

of a redundant system are likely to be
exposed to the fields concurrently.
Applicability

As discussed above, these special
conditions are applicable to Piper
Cheyenne PA-31T2 airplane. Should
Carpenter Avionics Inc. apply at a later
date for a supplemental type certificate
to modify any other model on the same
type certificate to incorporate the same
novel or unusual design feature, the
special conditions would apply to that
model as well under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR part 21, §§21.16 and 21.101;
and 14 CFR part 11, §§11.28 and 11.49.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Piper Cheyenne
PA-31T2 airplane modified by
Carpenter Avionics Inc. to add an EFIS.

1. Protection of Electrical and
Electronic Systems from High Intensity
Radiated Fields (HIRF). Each system
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that performs critical functions must be
designed and installed to ensure that the
operations, and operational capabilities
of these systems to perform critical
functions, are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to, or
cause, a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Kansas City, Missouri, on
November 18, 1999.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate.
[FR Doc. 99—-31040 Filed 11-29-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 23

[Docket No. CE145; Special Conditions No.
23-096A-SC]

Special Conditions: Raytheon Model
390 Airplane

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Amended final special
conditions; request for comments.

SUMMARY: This document amends
special conditions issued to the
Raytheon Aircraft Company for the
Raytheon Model 390 airplane and
requests comments on the revised
portion of the amended special
conditions. The Small Airplane
Directorate issued final special
conditions for this airplane on July 9,
1999, and published them on July 23,
1999 (64 FR 39899). The special
conditions contained a requirement for
operating limitations for weight and
loading distribution already covered by
an exemption issued to Raytheon
Aircraft Company on December 12, 1996
(Exemption No. 6558, Docket No.
132CE). Accordingly, the portion of the
special conditions that covers the
operating limitations has been amended
to remove the additional requirement.
Only the revised sections are contained
in this document.

Additionally, the special condition for
turning flight and accelerated turning
stalls has been amended to include a
power-at-idle condition. This condition
is included to make these special
conditions consistent with previously

approved special conditions for a
similar airplane.

DATES: The effective date of these
special conditions is November 15,
1999. Comments must be received on or
before December 30, 1999.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Regional Counsel, ACE-7, Attention:
Rules Docket CE145, 901 Locust, Room
506, Kansas City, Missouri 64106; or
delivered in duplicate to the Regional
Counsel at the above address.
Comments must be marked: CE145.
Comments may be inspected in the
Rules Docket weekdays, except Federal
holidays, between 7:30 a.m. and 4:00
p.m.

FOR FURTHER INFORMATION CONTACT:
Lowell Foster, Aerospace Engineer,
Standards Office (ACE-110), Small
Airplane Directorate, Aircraft
Certification Service, Federal Aviation
Administration, Room 301, 901 Locust,
Kansas City, Missouri 64106; telephone
(816) 329-4125.

SUPPLEMENTARY INFORMATION: The FAA
has determined that the substance of
these special conditions has been
subject to the public comment process
and those comments were resolved. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
CE145.” The postcard will be date
stamped and returned to the
commenter.

Background

On August 1, 1995, Raytheon Aircraft
Company (then Beech Aircraft
Corporation), 9707 East Central,
Wichita, Kansas 67201, applied for a
type certificate for their new Raytheon
Model 390 Airplane. The Raytheon
Model 390 has a composite fuselage, a
metal wing with 22.8 degrees of leading-
edge sweepback, and a combination
composite/metal empennage in a T-tail
configuration with trimmable horizontal
tail with 27.3 degrees of leading-edge
sweepback. The airplane will
accommodate six passengers and a crew
of two. The Model 390 will have a Vyo/
Mnwo of 320 knots/m.83, and has two
turbofan engines mounted on the aft
fuselage above and behind the wing.

Raytheon plans to incorporate certain
novel and unusual design features into
the Model 390 airplane for which the
airworthiness regulations do not contain
adequate or appropriate safety
standards. These features include
turbofan engines, engine location, swept
wings and stabilizer, and certain
performance characteristics necessary
for this type of airplane.

The final special conditions issued for
this airplane on July 9, 1999, which
were published on July 23, 1999 (64 FR
39899), contained a requirement
covered by an exemption issued to
Raytheon Aircraft Company on
December 12, 1996 (Exemption No.
6558, Docket No. 132CE). The Small
Airplane Directorate has amended
SC23.1583 in the special conditions to
remove the weight and loading
distribution paragraph in the operating
limitations portion of the special
condition and to add idle thrust stalls to
be consistent with past policy. The
amended version of the operating
limitations and the idle thrust stalls
special conditions are published below.

Type Certification Basis

Under the provisions of 14 CFR part
21, §21.17, Raytheon Aircraft Company
must show that the Raytheon Model 390
meets the applicable provisions of 14
CFR part 23, effective February 1, 1965,
as amended by Amendments 23—-1
through 23-52, effective July 25, 1996;
14 CFR part 36, effective December 1,
1969, through the amendment effective
on the date of type certification; 14 CFR
part 34; exemptions, if any; and the
special conditions adopted by this
rulemaking action.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 23) do not contain
adequate or appropriate safety standards
for the Raytheon Model 390 because of
a novel or unusual design feature,
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special conditions are prescribed under
the provisions of § 21.16.

Special conditions, as appropriate, are
issued in accordance with § 11.49 after
public notice, as required by §§11.28
and 11.29(b), and become part of the
type certification basis in accordance
with § 21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1).

Novel or Unusual Design Features

The Raytheon Model 390 will
incorporate the following novel or
unusual design features: These features
include turbofan engines, engine
location, swept wings and stabilizer,
and certain performance characteristics
necessary for this type of airplane.
These amended special conditions only
address the operating limitations and
the addition of idle thrust stalls. The
remaining features are addressed in the
original special conditions published on
July 23, 1999 (64 FR 39899)

Discussion of Previous Comments

A notice of proposed special
conditions No. 23-98-01-SC for the
Raytheon Aircraft Company Model 390
airplanes was published on November
2,1998 (63 FR 58660). Comments on the
notice were discussed in the final
version published on July 23, 1999 (64
FR 39899).

Applicability

As discussed above, these amended
special conditions are applicable to the
Raytheon Model 390 Airplane. Should
Raytheon Aircraft Company apply at a
later date for a change to the type
certificate to include another model
incorporating the same novel or unusual
design feature, the special conditions
would apply to that model as well
under the provisions of § 21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability, and it affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period and those
comments were resolved. It is unlikely
that further public comment on the
original special conditions would result
in a significant change from the
substance contained herein. For that
reason, and since a delay would
significantly affect the certification of
the airplane, which is imminent, the
FAA has determined that good cause
exists for adopting these special
conditions upon issuance. However, the
FAA is requesting comments to the
revisions in the amended special
conditions to allow interested persons
to submit such written data, views, or
arguments as they may desire.

List of Subjects in 14 CFR Part 23

The authority citation for these
special conditions is as follows: 49
U.S.C. 106(g); 40113, 44701, 44702, and
44704; 14 CFR 21.16 and 21.17; and 14
CFR 11.28 and 11.49.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following amended
special conditions are issued as part of
the type certification basis for Raytheon
Aircraft Company Model 390 airplane.

$C23.203 Turning flight and
accelerated turning stalls

Instead of compliance with § 23.203(c), the
following apply:

(c) Compliance with the requirements of
this section must be shown with:

(1) Flight idle thrust and the thrust
necessary to maintain level flight at 1.6 Vg
(where Vs: corresponds to the stalling speed
with flaps in the approach position, the
landing gear retracted, and maximum landing
weight).

(2) Flaps, landing gear, and deceleration
devices in any likely combination of
positions.

(3) Trim at 1.4Vs; or at the minimum trim
speed, whichever is higher.

(4) Representative weights within the range
for which certification is requested.

SC23.1583 Operating limitations

Instead of the requirements of § 23.1583,
the following apply:

(a) Airspeed limitations. The following
airspeed limitations and any other airspeed
limitations necessary for safe operation must
be furnished:

(1) The maximum operating limit speed,
Vmo/Mwmo, and a statement that this speed
limit may not be deliberately exceeded in any
regime of flight (climb, cruise, or descent)

unless a higher speed is authorized for flight
test or pilot training.

(2) If an airspeed limitation is based upon
compressibility effects, a statement to this
effect and information as to any symptoms,
the probable behavior of the airplane, and the
recommended recovery procedures.

(3) The maneuvering speed, Vo, and a
statement that full application of rudder and
aileron controls, as well as maneuvers that
involve angles of attack near the stall, should
be confined to speeds below this value.

(4) The maximum speed for flap extension,
Ve, for the takeoff, approach, and landing
positions.

(5) The landing gear operating speed or
speeds, Vio.

(6) The landing gear extended speed, V_g
if greater than V| o, and a statement that this
is the maximum speed at which the airplane
can be safely flown with the landing gear
extended.

(b) Powerplant limitations. The following
information must be furnished:

(1) Limitations required by § 23.1521.

(2) Explanation of the limitations, when
appropriate.

(3) Information necessary for marking the
instruments, required by § 23.1549 through
§23.1553.

(c) Maneuvers. A statement that acrobatic
maneuvers, including spins, are not
authorized.

(d) Maneuvering flight load factors. The
positive maneuvering limit load factors for
which the structure is proven, described in
terms of accelerations, and a statement that
these accelerations limit the angle of bank in
turns and limit the severity of pull-up
maneuvers must be furnished.

(e) Flightcrew. The number and functions
of the minimum flightcrew must be
furnished.

(f) Kinds of operation. The kinds of
operation (such as VFR, IFR, day, or night)
and the meteorological conditions in which
the airplane may or may not be used must
be furnished. Any installed equipment that
affects any operating limitation must be
listed and identified as to operational
function.

(g) Additional operating limitations must
be established as follows:

(1) The maximum takeoff weights must be
established as the weights at which
compliance is shown with the applicable
provisions of part 23 (including the takeoff
climb provisions of special condition
SC23.67(a) through (c) for altitudes and
ambient temperatures).

(2) The maximum landing weights must be
established as the weights at which
compliance is shown with the applicable
provisions of part 23 (including the approach
climb and balked landing climb provisions of
special conditions SG23.67(d) and SC23.77
for altitudes and ambient temperatures).

(3) The minimum takeoff distances must be
established as the distances at
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which compliance is shown with the
applicable provisions of part 23 (including
the provisions of special conditions SC23.55
and SG23.59 for weights, altitudes,
temperatures, wind components, and runway
gradients).

(4) The extremes for variable factors (such
as altitude, temperature, wind, and runway
gradients) are those at which compliance
with the applicable provision of part 23 and
these special conditions is shown.

(h) Maximum operating altitude. The
maximum altitude established under
§23.1527 must be furnished.

(i) Maximum passenger seating
configuration. The maximum passenger
seating configuration must be furnished.

(j) Ambient temperatures. Where
appropriate, maximum and minimum
ambient air temperatures for operation.

(k) Allowable lateral fuel loading. The
maximum allowable lateral fuel loading
differential, if less than the maximum
possible.

(1) Baggage and cargo loading. The
following information for each baggage and
cargo compartment or zone.

(1) The maximum allowable load; and

(2) The maximum intensity of loading.

(m) Systems. Any limitation on the use of
airplane systems and equipment.

(n) Smoking. Any restriction on smoking in
the airplane.

Issued in Kansas City, Missouri, on
November 15, 1999.
Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 99-31041 Filed 11-29-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 25

[Docket No. NM156, Special Conditions No.
25-151-SC]

Special Conditions: McDonnell
Douglas Corporation (MDC) Model
MD-17 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the McDonnell Douglas
Corporation Model MD-17 airplane.
This airplane incorporates novel and
unusual design features, including the
use of power-augmented-lift from
externally blown flaps, for which the
applicable airworthiness standards for
transport category airplanes do not
contain adequate or appropriate safety
standards. These special conditions
contain the additional safety standards
that the Administrator considers

necessary to establish a level of safety
equivalent to that provided by the
existing airworthiness standards.

EFFECTIVE DATE: December 30, 1999.

FOR FURTHER INFORMATION CONTACT:
Gerry Lakin, Project Officer, FAA
Transport Airplane Directorate,
Standardization Branch, ANM-113,
1601 Lind Avenue SW., Renton, WA
98055—4056; telephone (425) 227-1187;
facsimile (425) 227—-1149; Email:
gerald.lakin@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

On July 7, 1996, McDonnell Douglas
Corporation, 2401 E. Wardlow Rd., Long
Beach, CA 90807-5309, a wholly owned
subsidiary of The Boeing Company,
submitted an application for type
certification of a commercial version of
the Model C—17 military airplane,
designated as the MDC Model MD-17.
The MD-17 is a long range, transport
category airplane powered by four Pratt
& Whitney F-117-PW-100 engines,
which are a military version of the
PW2040 engines used on other civil
transport category airplane types. The
airplane will be offered in a cargo
configuration only and is designed for
carriage of outsized cargo into short
runways.

The MD-17 airplane will be certified
as a part 25 transport category airplane
and, as such, pilots and flight
instructors who operate it will have a
standard airplane multiengine rating.

Type Certification Basis

Under the provisions of § 21.17,
McDonnell Douglas must show that the
MD-17 complies with the applicable
provisions of 14 CFR part 25, as
amended by Amendments 25-1 through
25-87. In addition, the certification
basis includes part 36, as amended at
the time of certification; part 34, as
amended at the time of certification; any
subsequent amendments to part 25 that
are required for operation under part
121; and these special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25) do not contain adequate or
appropriate safety standards for the
MD-17 because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the MD-17 must comply
with the fuel vent and exhaust emission
requirements of part 34 and the noise
certification requirements of part 36,
and the FAA must issue a finding of

regulatory adequacy pursuant to § 611 of
Public Law 92-574, the “Noise Control
Act of 1972.”

Special conditions, as appropriate, are
issued in accordance with § 11.49 after
public notice, as required by §§11.28
and 11.29(b), and become part of the
type certification basis in accordance
with §21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1).

MD-17 Design Features

The MD-17 has novel and unusual
design features to support the operation
of a large transport category sized
airplane at airports with very short
runways. The MD-17 has externally
blown flaps (EBF), which are fixed-vane
double slotted flaps that deflect directly
into the engine exhaust stream. The
MD-17 integrated EBF design includes
positioning the engines to provide
engine exhaust blowing on the flaps,
and flap slots sized to provide engine
exhaust flow over both the upper and
lower flap and vane surfaces. The
resulting flap/exhaust stream interaction
provides power-augmented-lift relative
to conventional transport category
airplane designs. The total lift produced
by the EBF is made up of three
components: (1) conventional
aerodynamic lift produced by the wing
and flap; (2) lift due to thrust deflection
(the vertical component of the thrust
force); and (3) the powered circulation
lift (the additional aerodynamic lift
resulting from the interaction of the
engine exhaust stream on the wing
flaps).

To distinguish the new and novel
power-augmented-lift design feature of
the MD-17 from conventional transport
category airplanes, the following
definition has been established: Power-
augmented-lift means a heavier-than-air
airplane capable of operation in regimes
of short field takeoff and short field
landing, and low speed flight. The
airplane depends upon the propulsion
system for a significant portion of lift
and control during these flight regimes,
but relies primarily on conventional
wing lift when in the en route
configuration.

The MD-17 features Direct Lift
Control (DLC), which uses spoilers to
provide rapid control of the flight path
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angle in the down direction for large
flight path adjustments without throttle
movement. DLC is actuated via push
button switches placed on both sides of
the thrust levers. Another feature of the
MD-17 design that differs from
conventional transport category
airplanes is that the spoilers are biased
to a non-flush position when the flaps
are extended. When in this
configuration, separate from the DLC
function, the spoilers are electronically
linked to the thrust levers to provide
airplane response equivalent to
instantaneous engine response to thrust
lever movement.

The MD-17 Primary Flight Control
System (PFCS) provides three-axis
control and envelope protection using
conventional cockpit controls and
control surfaces, and a full authority fly-
by-wire Electronic Flight Control
System (EFCS) with single-strand
mechanical backup. The PFCS provides
stability and command augmentation to
improve basic airplane characteristics
and also integrates the trim and high lift
controls.

Pitch and roll control inputs are made
through a one-handed center stick
controller centrally mounted to the floor
in front of each pilot station. In addition
to four electronic displays, the cockpit
display system incorporates pilot and
co-pilot full-time head up displays that
can be used as primary flight displays.

The MD-17 will utilize electrical and
electronic systems that perform critical
functions. Examples of these systems
include the electronic displays and
electronic engine controls.

As the type design of the MD-17
contains novel or unusual design
features not envisioned by the
applicable part 25 airworthiness
standards, special conditions are
considered necessary in the following
areas:

Power-Augmented-Lift

1. Stall Speeds and Minimum Operating
Speeds

The primary purpose of the EBF
design feature on the MD-17 is to
reduce the takeoff and landing speeds,
and hence the required takeoff and
landing distances. The benefits
provided by this novel design feature
are not adequately addressed by the
current part 25 stall speed and
minimum operating speeds
requirements. A special condition is
needed to fully address the benefits of
the MD-17 design features on stall
speeds and minimum operating speeds,
and to provide appropriate safety
standards to ensure equivalent safety
with current part 25 requirements.

The part 25 minimum allowable
operating speeds are derived from
power-off (i.e., zero thrust or power)
stall speeds (Vs), except in those
instances where the operating speeds
are limited by some other constraint.
Appropriate multiplying factors are
applied to these power-off stall speeds
to provide adequate safety in the one-
engine-inoperative power-on condition.
The beneficial effects of power-on
available lift due to both circulation
effects and thrust inclination were well
known at the time the airworthiness
requirements were developed. Evidence
for this point is provided by the
requirements associated with the
minimum takeoff safety speed, Vomin, in
§25.107(b). For airplanes without
“significant” power-augmented-lift
effects in the one-engine-inoperative
condition, Vovin must not be less than
1.20 Vg, or 1.13 Vsif the 1-g stall speed
is used. However, for airplanes that
realize a significant reduction in stall
speed in the one-engine-inoperative
power-on condition, the multiplying
factor is reduced to 1.15. According to
the explanatory information associated
with this requirement that is provided
in Civil Aeronautics Manual 4b, “The
difference in the required factors * * *
provides approximately the same
margin over the actual stalling speed
under the power conditions which are
obtained after the loss of an
engine. * * *”

The MD-17 power-augmented-lift
design, however, achieves significantly
more lift from power than would be
taken into account by the part 25
requirements. At the conditions
applicable to the determination of the
takeoff safety speed, Vo, the MD-17
achieves a 15 percent reduction in
power-on stall speed. The four percent
reduction in V; speed permitted by
§25.107(b)(2) for “turbojet powered
airplanes with provisions for obtaining
a significant reduction in the one-
engine-inoperative power-on stalling
speed” would therefore not provide
“approximately the same margin over
the actual stalling speed” as
conventional transport category
airplanes in the one-engine-inoperative
power-on condition. A further reduction
in V; speed could be made while
maintaining the same margin over the
one-engine-inoperative power-on stall
speed.

At approach thrust, the MD-17
achieves over a 50 percent increase in
lift due to power-augmented-lift effects.
In the maximum landing flap
configuration, the thrust used for a
stable approach results in a stall speed
reduction of approximately 20 percent
relative to the zero thrust stall speed.

There are no provisions in part 25,
however, for allowing the landing
approach speed to be reduced to
account for the beneficial effects of
power-augmented-lift on stall speeds.
For a conventional transport category
airplane, thrust or power may vary
considerably during the landing
approach, including reductions to idle
thrust or power. During the landing flare
for a conventional transport category
airplane, thrust is typically reduced to
idle.

The MD-17 power-augmented-lift
design, however, requires a significant
thrust level to be maintained during the
approach to remain on the desired
approach flight path. Unlike
conventional transport category
airplanes, only minor thrust modulation
may be necessary during the approach
to maintain or recover the desired flight
path. The MD-17 design features and
operational procedures will discourage
use of thrust reductions to make flight
path adjustments during approach.
Adjustments in speed are obtained
through changes in airplane pitch
attitude during approach. In addition,
the MD-17 is designed to provide very
stable controllability characteristics to
allow very slow approach speeds using
a backside control technique, which is
explained later in this preamble. With
the backside control technique, airplane
pitch attitude is used to control airspeed
and thrust is used to control flight path
angle.

As stated earlier, the MD-17
incorporates a DLC feature, which uses
the spoilers to provide rapid control of
the flight path angle in the down
direction for large flight path
adjustments without throttle movement.
DLC is actuated via push button
switches placed on both sides of the
thrust levers. Separate from the DLC
function, the spoilers are biased to a
non-flush position in the flaps extended
configurations. In this configuration, the
spoilers are electronically linked to the
thrust levers to provide an airplane
response equivalent to instantaneous
engine response to thrust lever
movement. This feature provides a high
level of control feedback and further
minimizes the need for thrust
adjustments. Because of the unique
characteristics of the MD-17 power-
augmented-lift design, thrust reduction
is not used to reduce the rate of descent
at touchdown. Instead, a slight thrust
increase and a throttle-coupled
reduction in spoiler deflection may
sometimes be used to accomplish this
task when desired.

To establish a level of safety
equivalent to that established in the
regulations, the MD—17 minimum
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operating speeds should provide
approximately the same margin over the
stall speed as conventional transport
category airplanes under the power
conditions that are obtained after the
loss of an engine. In a power-
augmented-lift airplane like the MD-17,
significant increases in lift capability
can be achieved not only by increasing
angle of attack, but also by increasing
thrust. During the takeoff phase of flight,
there is no capability to add lift due to
power because operation is already
based on the use of the maximum thrust
available. For approach and landing,
however, the lift reserve due to thrust is
much greater than that available on
conventional transport category
airplanes. A rapid lift increase due to
increasing thrust is achievable on the
MD-17 because it uses not only a higher
approach power setting than
conventional transport category
airplanes, but also spoiler modulation to
compensate for engine spool-up time.
The higher approach power setting is
necessary to compensate for the high
induced drag from the power-
augmented-lift effects, and to
compensate for the relatively high
profile drag of the approach and landing
configurations, which include spoilers
that are biased in the up direction.
Advancing the thrust levers modulates
the spoilers such that engine spool-up
time is compensated for and a rapid
increase in lift is achieved.

In addition, the MD-17 design
incorporates a feature in which the
deployed spoilers will be retracted
should the airplane exceed a
predetermined angle-of-attack that is
less than the stall angle-of-attack. The
stall speeds are defined assuming that
the spoilers are flush to the wing at the
point of stall. McDonnell Douglas must
demonstrate to the FAA that the
probability of the failure of any system
that could change the calculated stall
speeds by one-half knot or more is
improbable.

Because there is no regulatory
requirement to determine one-engine-
inoperative power-on stall speeds, there
is only limited data available to the FAA
for assessing the margins attained under
these conditions by the current fleet of
conventional transport category
airplanes. Based on the limited data that
are available, and on the precedent
established by Civil Air Regulations part
4b and part 25 for powered-lift credit,
on average, conventional transport
category airplanes without provisions
for obtaining significant lift from power
obtain approximately a 4-5 percent
reduction in stall speed in the one-
engine-inoperative power-on condition.
This 4-5 percent reduction in stall

speed applies to both the takeoff
configuration at takeoff power and the
landing configuration at the power for a
3-degree glideslope.

To retain equivalent safety, the MD—
17 minimum operating speed in the
takeoff configuration, V,, should retain
the additional 4-5 percent safety margin
in the one-engine-inoperative power-on
stall speed currently obtained on
conventional transport category
airplanes. To use one-engine-
inoperative power-on stall speeds to
determine Vopmn for the MD-17, the
multiplying factor used to derive Vomin
from power-off stall speeds for
conventional transport category
airplanes should therefore be increased
by not less than 4 percent (i.e., Vomin
must be 1.18 times the power-on 1-g
stall speed, rather than 1.13 times the
power-off 1-g stall speed). In
determining the thrust effects on stall
speeds for Vomin determination, the
thrust or power on the operating engines
should be no greater than the minimum
power that may exist at any point in the
takeoff flight path. This means that the
takeoff (or derated takeoff) power or
thrust for the minimum engine would
normally be determined at a height of
1500 feet above the runway surface at
the appropriate takeoff power setting for
the conditions existing at the time of
takeoff. However, if the effect of altitude
on takeoff thrust or power up to 1500
feet above the runway surface has a
negligible impact on power-on stall
speed used for Vomin determination,
thrust or power at the runway height
may be used. McDonnell Douglas has
provided the FAA with data which
show, for the MD-17 power-augmented-
lift design, that the effect of altitude on
takeoff thrust up to 1500 feet above the
runway surface has a negligible (less
than 0.5 knots) impact on MD-17
power-on stall speeds used for Vomin
determination.

As noted above, the MD-17
incorporates several design features and
operating characteristics that result in
significant fundamental differences
from the way conventional transport
category airplanes are flown in the
approach and landing phase of flight.
During approach to landing, the MD—
17’s power-augmented-lift allows it to
fly at speeds that are less than the speed
at which total airplane drag is a
minimum. Therefore, the MD-17 will be
operating on the “backside” of the drag
(or power) curve, which means that drag
increases as speed is reduced and drag
is reduced as speed increases. This
variation of drag with speed is in the
opposite sense to that normally
encountered on conventional transport

category airplanes operating at higher
approach speeds.

A significant consequence of
operating on the backside of the drag
curve is that MD-17 pilots will use a
different technique for controlling
airspeed and flight path than is used on
conventional transport category
airplanes. In the MD-17, the thrust
levers (including the DLC switches) are
the primary means for controlling flight
path for approach and landing. Thrust is
increased to reduce descent angle. To
increase descent angle, the MD-17 pilot
will use small reductions in thrust to
make small down flight path
adjustments, and will use the DLC
thumb switch on the thrust lever to
make large down flight path corrections.
In effect, the MD—17 pilot uses the
throttles in a similar manner to the way
a helicopter pilot uses the collective
pitch lever. In contrast, the pilot of a
conventional transport category airplane
primarily uses the pitch control device
for flight path control. For airspeed
control, the MD-17 pilot uses pitch,
while the pilot of a conventional
transport category airplane primarily
uses thrust.

Another significant characteristic of
the power-augmented-lift MD-17 design
is that, while operating on the backside
of the drag curve, there is not much
cross-coupling between pitch and thrust
controls. This means that changes in
thrust result primarily in changes to the
flight path with very little effect on
airspeed. Similarly, changes in pitch
affect primarily airspeed with little
change to the flight path. In
combination with a full-authority three-
axis fly-by-wire stability and control
augmentation system, this characteristic
ensures accurate airspeed control during
manipulation of the thrust levers to
control the flight path descent angle. On
a conventional transport category
airplane, manipulation of the pitch
control to change the flight path will
result in unwanted airspeed excursions.
For example, a one-degree change in
flight path takes four seconds in a
conventional transport category airplane
and is accompanied by a seven-knot
speed change, while the same change in
flight path for a powered-lift airplane
takes one second and does not result in
a speed change.

Analysis of C-17 flight test and
piloted simulator data support a
conclusion that airspeed can be
controlled to a much higher degree of
precision during an approach with this
airplane than with a conventional
transport category airplane. The analysis
shows that the standard deviation in
speed due to maneuvering varied from
1 to 1.3 knots, while the speed
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excursions due to horizontal gusts
ranged from 1.6 to 5.3 knots for light to
severe turbulence levels. (The 5.3 knot
deviation corresponded with severe
turbulence, including a 30-knot
crosswind and 33-knot headwind at a
height of 50 feet above the runway.) The
standard deviation for the flight test
approaches for reported crosswinds of
13 to 31 knots, including both steep and
normal path approaches, was about 3.5
knots.

The unique MD-17 design features
and operating characteristics discussed
above support a reevaluation of the
minimum operating speed for the
approach and landing phase of flight.
These design features and operating
characteristics provide the capability for
rapid increases in lift from thrust in the
approach and landing configurations.
Unlike conventional transport category
airplanes, there is no need to reduce
thrust to idle at any point in the
approach or landing (until after
touchdown) for controlling either the
flight path or rate of sink at touchdown.
Also, airspeed can be controlled very
accurately even when flight path
changes are being made. Since large
thrust decreases will not be necessary
nor will thrust be reduced to idle during
the approach, and rapid lift increases
are available through the use of the
thrust levers, the FAA considers the use
of one-engine-inoperative power-on stall
speeds in determining the reference
landing speed, Vger, for the MD-17 to
provide equivalent safety to
conventional transport category
airplanes. In addition, due to the
capability for more accurate airspeed
control during the approach, the FAA
considers it appropriate to reduce the
multiplying factor applied to the
reference stall speed in determining
Vgrer. For the MD-17, Vrer may not be
less than 1.20 times the one-engine-
inoperative power-on stall speed.

However, until more operational
experience is gained with power-
augmented-lift airplanes, the FAA will
not allow an applicant to establish
operating speeds for transport category
airplanes lower than the power-off stall
speed. To provide some margin between
the operating speeds and the power-off
stall speed, the MD-17’s minimum
operating speeds must provide at least
a 3 percent speed margin above the
power-off stall speed.

In addition to the speed margin
obtained by applying factors to the one-
engine-inoperative power-on stall
speeds, other constraints on the
minimum operating speeds must be
considered due to the unique
characteristics of power-augmented-lift
airplanes. For conventional transport

category airplanes, providing an
airspeed margin between the operating
speed and the stall speed provides an
adequate angle-of-attack margin to stall.
For a power-augmented-lift airplane like
the MD-17, however, separate airspeed,
angle-of-attack, and thrust margins must
be considered. Maneuvering capability
may also be more of a concern on a
power-augmented-lift airplane because
of the difference in thrust effects for a
maneuver at a constant airspeed
compared to a slowdown maneuver.

Thrust Margin

On the MD-17, variations in thrust at
a constant airspeed result in variations
in the stall speed margin. While this
characteristic provides the capability to
increase lift (and hence stall speed
margin) simply by increasing thrust,
there is also a potential for reductions
in stall speed margin following a thrust
reduction. On a conventional transport
category airplane, where thrust is used
primarily to control airspeed, thrust
reductions to idle can and do occur. On
the MD-17, thrust is used to control
flight path rather than airspeed. The
DLC feature removes the need for large
thrust reductions, and loss of stall
margin due to transient thrust
reductions can be recovered quickly.
Additionally, because Vrer is based on
the one-engine-inoperative power-on
stall speed, additional margin is present
in the normal all-engines-operating
condition. For the MD-17, the Vrer
would result in a speed approximately
1.27 times the power-on stall speed with
all-engines-operating at the thrust
required to maintain the reference
approach flight path angle. At maximum
thrust, the Vrer would be 1.30 times
greater than the resulting power-on stall
speed.

Another type of thrust variation
would be a steady-state thrust reduction
that may, for example, be caused by a
steady or increasing tailwind, or a
decreasing headwind. In this type of
situation, attempting to maintain a
steady approach path with respect to the
ground would result in a steeper
descent path angle, which would most
likely be attained by a lower thrust
setting rather than through use of the
DLC. For an approach at the limiting
tailwind condition, the steeper
approach flight path angle relative to the
air mass reduces the MD—17 airspeed
margin to stall by less than one knot for
normal and steep approaches.

Based on the information presented
above, an additional airspeed margin to
allow for thrust variation is not
considered necessary. The thrust or
power on the operating engines used in
the stall speed determination for Vrer

should be the power or thrust used to
maintain the steady-state reference
flight path angle at Vrer. For the MD—
17, the reference flight path angle is
defined as — 3 degrees for a normal
approach, and the shallower of —5
degrees or the flight path angle
associated with a descent rate of 1000
feet per minute for a steep approach.

Maneuvering Capability

During a banked turn, a portion of the
lift generated by the wings provides a
force to help turn the airplane. To
remain at the same altitude, the airplane
must produce additional lift. Therefore,
banking the airplane (at a constant
speed and altitude) reduces the stall
margin, which is the difference between
the lift required for the maneuver and
the maximum lift capability of the wing.
As the bank angle increases, the stall
margin is reduced proportionately.
Ignoring Mach effects, this bank angle
effect on the stall margin can be
determined analytically for
conventional airplanes, and the
multiplying factors applied to the stall
speed to determine the minimum
operating speeds are intended to ensure
that an adequate stall margin is
maintained.

For the MD-17, however, the effect of
power-augmented-lift on stall speeds
differs between a slowdown maneuver
(i.e., a wings level deceleration) and a
banked turning maneuver at a constant
airspeed. The speed reduction during a
slowdown maneuver results in a larger
contribution of lift from thrust than is
provided in a constant speed maneuver.
Therefore, for a power-augmented-lift
airplane like the MD-17, the stall C_
would be lower in a constant speed
turning maneuver than in a slowdown
maneuver. To ensure an equivalent level
of safety, the MD—17 minimum
operating speeds should provide a
maneuver margin equivalent to
conventional transport category
airplanes.

The existing part 25 regulations do
not prescribe specific maneuvering
margin requirements. However, as part
of the proposed 1-g stall amendment to
part 25, maneuvering margin
requirements are proposed in Notice
95-17 (61 FR 1260, January 18, 1996).
These proposed maneuvering margin
requirements represent the minimum
maneuvering margin to stall warning (or
other characteristic that might interfere
with normal maneuvering) expected for
the current fleet of transport category
airplanes. To provide equivalent
maneuvering capability within the
operational flight envelope, the MD-17
must comply with maneuvering margin
requirements equivalent to those
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proposed in Notice 95-17, except that
the thrust used for the maneuvering
capability at Vrer may be adjusted as
necessary during the maneuver to
maintain the reference approach flight
path angle. This change is considered
appropriate for the backside control
technique that will be used on the MD—
17, where thrust, rather than pitch, is
used as the primary parameter to control
flight path.

Angle-of-Attack Margin

Another characteristic of power-
augmented-lift airplanes like the MD-17
is that the stall angle-of-attack during a
slowdown maneuver can be higher than
the stall angle-of-attack achieved at
higher speeds. Again, this characteristic
results from the variation of the effect of
power on lift as speed varies. At higher
airspeeds, the contribution of power-
augmented-lift can be less than at lower
airspeeds. From an operational
standpoint, this characteristic can be
critical during the approach to landing
phase of flight, where a sharp-edged
vertical gust could induce a large
change in the angle-of-attack at
approach speed. For a conventional
transport category airplane, where the
angle-of-attack margin is generally
directly related to airspeed, vertical gust
margins are assured by the speed
multiples applied to stall speeds when
determining the minimum allowable
operating speeds. For power-
augmented-lift airplanes, this may not
be true; therefore, the vertical gust
margin must be evaluated
independently.

For conventional transport category
airplanes, it has been determined that
approximately 20 knots of vertical gust
margin is provided at the minimum
landing approach speed. (Reference:
Report No. FAA-RD-76-100, ‘“Progress
Toward Development of Civil
Airworthiness Criteria for Powered-Lift
Aircraft,” May 1976, a copy of which is
included in the official docket for these
special conditions.) To provide
equivalent safety, a vertical gust margin
of 20 knots will be included as a
constraint on Vger for the MD-17 with
all engines operating. To ensure safety
in the event of an engine failure, the
vertical gust margin in the one-engine-
inoperative condition must also be
considered. Considering the short time
period for operation in this failure
condition, the FAA has concluded that
a vertical gust margin of 15 knots will
be required.

Special Condition 1 for MD—-17 stall
speeds and minimum operating speeds
takes into account power-augmented-lift
effects for configurations with flaps
extended. Additionally, the FAA has

determined that the MD-17 stall speeds
will be based on 1-g stall criteria
consistent with those proposed in
Notice 95-17.

Systems

2. Head Up Display (HUD) Used as
Primary Flight Display (PFD)

The MD-17 flight deck is equipped
with two monochrome head up displays
(HUD), one at each pilot station. They
are centrally located in front of each
pilot, above the glareshield at the pilot’s
eye level, and between the pilot and the
forward window. The MD-17 dual HUD
functions as the Primary Flight Display
(PFD) for all regimes of normal and
abnormal operation and performs the
functions of certain primary flight
instruments required for transport
category airplanes by § 25.1303. The
information is electronically projected
on a transparent surface with
monochrome strokes. It may be used as
the only visible display, without any
alternative flight instrument indications
displayed at the pilot station.

Until recently, HUD certification did
not require a special condition because
conventional, certified primary flight
instruments were also provided at each
pilot station and were always visible.
The MD-17 dual-HUD installation has
the novel and unique feature of being
used when it is the only visible display
of primary flight information, which is
not fully addressed by the current
regulations. Therefore, special
conditions are adopted for the MD-17
dual HUD installation in the following
areas.

Arrangement and Visibility

Section 25.1321(b) states that the
“flight instruments required by
§ 25.1303 must be grouped on the
instrument panel. . . .” Section 25.1303
does not adequately address the MD-17
HUD’s novel and unique location for a
primary flight display, which is above
the instrument panel and in the field of
view of the forward window.

As described above, the HUD is not in
the same visual field as the instrument
displays on the instrument panel. The
electronically displayed information is
projected on a transparent surface and
focused at a distance (i.e., optical
infinity). Unlike instrument scanning
between displays on the instrument
panel, when scanning between the HUD
and the instrument panel the pilot’s
eyes must substantially change viewing
angle (about 15 degrees), light
adaptation, and focus (from infinity to 2
feet). Furthermore, information
displayed on the instrument panel
cannot as easily be viewed in the pilot’s

peripheral vision while simultaneously
viewing the HUD, when compared to
viewing the suite of conventional flight
instruments.

Therefore, in addition to compliance
with § 25.1321(b), the special condition
requires that the HUD provide all
information necessary for rapid pilot
evaluation of the airplane’s flight state
and position, during all phases of flight,
for manual control of the airplane, and
for pilot monitoring of the performance
of the automatic flight control system.
The HUD must provide equivalent
situational awareness of critical
information that is normally displayed
near but not on the conventional PFD.

Pilot Compartment View and HUD
Optical Characteristics

Section 25.1321(a) requires that
“[elach flight, navigation, and
powerplant instrument for use by any
pilot must be plainly visible to him from
his station with the minimum
practicable deviation from his normal
position and line of vision when he is
looking forward along the flight path.”
When the pilot is viewing conventional
flight instruments, the variations of pilot
seating positions are not significant in
the pilot’s ability to view the flight
instruments. However, the optical
characteristics of HUD’s require that the
pilot’s eyes be located within a very
small volume to view all of the required
information, which is not adequately
addressed by § 25.1321(a). There is
much less tolerance for changes in eye
position and viewing angles when
viewing the HUD. Hence, the special
condition ensures that primary flight
information remains visible to the pilot
without inadvertent lapses. In addition
to compliance with § 25.1321(a), the
special condition ensures that the HUD
information is fully visible from the
cockpit design eye position, at which
the required angular dimensions of the
external field of view, visibility of other
cockpit instruments, and access to
cockpit controls are simultaneously
realized. Furthermore, the special
condition ensures that pilot viewing of
the HUD does not unduly restrict pilot
head movement, cause unacceptable
fatigue or discomfort, or interfere with
other required pilot duties.

Also, unlike conventional flight
displays, the HUD displays certain flight
information symbols conformally (i.e.,
graphically with angular position and
movement corresponding to the external
view and in the same angular scale).
Mispositioning of conformal symbolic
information can be more hazardous than
mispositioning the same information on
conventional displays. There is no
specific rule that addresses the use of



66728

Federal Register/Vol. 64, No. 229/ Tuesday, November 30, 1999/Rules and Regulations

conformal symbolic information as
primary flight information. Therefore,
the special condition does not permit
the display of electronic or optical
misalignment of conformal symbology
that would be hazardously misleading.

Compatibility With Other Cockpit
Displays

The existing regulations did not
anticipate and do not address the
display limitations of a monochrome
HUD. The HUD electronically displays
information with monochrome strokes,
while on conventional displays color is
used to highlight and distinguish
different types of information. On color
displays, the warning and caution
indications follow the same color
scheme, red and amber, respectively, as
described in § 25.1322 for warning,
caution, and advisory lights. This use of
red and amber is consistent across the
cockpit and serves to give unmistakable
meaning to the indications. A
monochrome HUD must have an
equivalent means to unmistakably
highlight and distinguish the same
information.

The monochrome HUD must also
have certain display design features to
make other essential flight information
conspicuous, distinct, and meaningful
to compensate for the lack of multiple
colors. For example, the conventional
primary attitude indication
distinguishes angles on the pitch scale
above the horizon (sky) and angles
below the horizon (earth) with different
colors, such as blue and brown,
respectively. To perform its intended
function as the primary attitude
indicator, and to ensure satisfactory
pilot recognition of unusual attitudes,
the HUD must provide clear visual
distinction between positive and
negative pitch angles by means other
than color.

In summary, the display format of the
HUD can differ from the format of other
cockpit displays of the same
information due to differences in their
capabilities and limitations. These
differences must be regulated to ensure
that one format is not so unlike the
other that the pilot can misinterpret the
information hazardously, or that
excessive time and attention is required

for the pilot to interpret the information.

During critical high workload or
emergency conditions, the pilot may
need to quickly make a transition from
the HUD to other flight instruments to
continue safe flight. The existing rules
do not adequately address the
compatibility of different display
formats. This special condition is
required to avoid potentially hazardous

workload and pilot confusion due to
display incompatibility.

To address the above identified
inadequacies in current regulations as
related to the acceptability of the HUD
as the primary source of flight
information, Special Condition 2 is
adopted as an appropriate set of
requirements.

Additional Recommendations or
Supporting Data

In addition to the special condition
for the HUD system, there are other
regulations and advisory material that,
although adequate, warrant special
attention due to the unique features of
the MD-17 HUD installation. The
following discussion of applicable
regulations is provided for information
in the context of this special condition.

Regulations

» Section 25.771(e): “Vibration and noise
characteristics of cockpit equipment may not
interfere with safe operation of the airplane.”
Attention should be paid to the visual effects
resulting from vibration of the cockpit and
the optical components of the HUD,
including vibration associated with engine
imbalance resulting from fan blade failure.

* Section 25.773(a)(1): “Each pilot
compartment must arranged to give the pilots
a sufficiently extensive, clear, and
undistorted view, to enable them to safely
perform any maneuvers within the operating
limitations of the airplane, including taxiing,
takeoff, approach, and landing.”” Special
attention should be paid to this requirement
because of the unique location of the HUD
combiner, between the pilot’s eyes and the
forward windshield, compared to
conventional displays. The potential of each
combiner structure to obstruct the outside
view of both pilots (on-side and off-side)
should be considered.

* Section 25.773(a)(2): “Each pilot
compartment must be free of glare and
reflection that could interfere with the
normal duties of the minimum flight crew
(established under § 25.1523). This must be
shown in day and night flight tests under
non-precipitation conditions.” Special
attention should be paid to this requirement
because the unique HUD optical system and
the location of the combiner, between the
pilot’s eyes and the forward windshield, can
be especially susceptible to and be the cause
of a variety of glare and reflections in the
cockpit.

* Section 25.785(k): “Each projecting
object that would injure persons seated or
moving about the airplane in normal flight
must be padded.” Typical installations of
HUD’s include components that project into
the space near the pilot’s head. Attention
should be paid to head contact with these
components during all expected operations
and pilot activities, especially during
turbulence.

» Section 25.1301(a): “Each item of
installed equipment must be of a kind and
design appropriate to its intended function.”

Previously, HUD’s for transport category
airplanes have been certified with a fully

certificated set of primary flight instruments/
displays visible on a full-time basis;
therefore, the HUD was not required to meet
all of the requirements for primary flight
instruments. However, the MD-17 HUD’s are
a primary source of flight information and
must comply with those requirements,
because alternate instrument flight displays
that comply are not in full-time use.
Therefore, consideration should be given to
the functionality of the MD-17 HUD under
all foreseeable operating conditions. For
example, looking directly at the sun through
the HUD combiner can be painful or harmful
to the pilot’s eyes; therefore, an alternate
display of primary flight information, which
complies with the applicable regulatory
requirements, must be available on demand.
The MD-17 is capable of displaying primary
flight information on any of its four multi-
function displays (MFD’s). To comply with
§25.1321, the two MFD’s centered in front of
each pilot must be available to display
instrument flight information on demand,
and the other two center displays must be
able to simultaneously display other essential
information, such as navigation and engine
indications. Selectable display functionality
needs special attention in determining
compliance with § 25.1301 for the MD-17
suite of displays, including HUD’s and
MFD’s.

The installation of the HUD system must
not interfere with or restrict the use of other
installed equipment such as emergency
oxygen masks, headsets, or microphones.
HUD installations typically result in the
placement of protruding equipment (e.g.,
projector, combiner) in the vicinity of the
pilot’s head and thereby provide the
potential for compromising the intended
function of the equipment identified above.

The HUD is capable of presenting a large
amount of static and dynamic symbology,
numbers, and text that can appear cluttered,
difficult to interpret, and difficult to see
through. Special attention should be given to
the potential effects of display clutter, such
as interference between moving symbols,
other symbols, and alphanumeric
information on display functionality,
flightcrew task performance, and workload
(§25.1523; Appendix D).

“Declutter” modes can selectively remove
certain data from the display, so special
attention should be given to ensuring that
essential data cannot be removed, when
needed to continue safe flight and landing.

e Section 25.1381a(2)(ii): “Instrument
lights must be installed so that no
objectionable reflections are visible to the
pilot.” Attention should be paid both to
reflections from other sources on the HUD
and those from the HUD on to windows and
other displays.

Advisory Material

Advisory Circular (AC) 25-11,
“Transport Category Airplane Electronic
Display Systems,” provides guidance
and policy information regarding means
to demonstrate the acceptability of
electronic displays, including HUD’s.
All portions of AC 25-11 are applicable
to demonstrate compliance for the
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special conditions, except for the color
unique criteria of paragraph 5. However,
note that the fundamental principles
specified in subparagraph 5b, Color
Perception vs. Workload, do apply and
should be followed with non-color
means such as size, shape, and location.
Although the HUD does not have color,
criteria for evaluation of clutter,
workload, and display perception,
considering distinctive symbology
features such as size, shape, and
location, are applicable. Also note that,
for HUD’s, excessive clutter affects not
only the workload and readability of the
presentation, but also the pilot’s ability
to see the outside view and visually
detect operational hazards. Also, in
spite of its title, the luminance criteria
of subparagraph 6b, Chromaticity and
Luminance, applies to evaluation of the
HUD display luminance. Unique HUD
requirements for HUD brightness
capability and control are specified in
Special Condition 2(b)(2).

3. Protection From Unwanted Effects of
High Intensity Radiated Fields (HIRF)

The MD-17 uses electrical and
electronic systems that perform critical
and essential functions. These systems
include electronic displays, electronic
engine controls, fly-by-wire flight
controls, and others. There is no specific
regulation that addresses protection
requirements for these systems from
HIRF. Increased power levels from
ground based radio transmitters and the
growing use of sensitive electrical and
electronic systems to command and
control airplanes have made it necessary
to provide adequate protection.

Changes in technology have given rise
to advanced electrical and electronic
airplane systems, use of composite
materials in airplane structures, and
higher energy levels from radio,
television, and radar transmitters. The
combined effect of these developments
has been an increased susceptibility of
electrical and electronic systems to
electromagnetic fields.

Many advanced digital systems are
prone to upsets and/or damage at energy
levels lower than analog systems. Digital
systems also allow the location of more
complex functions in fewer
components. These functions were
previously performed manually,
electromechanically, or hydraulically.
The implementation of such advanced
systems has found rapid acceptance
since they lower cost, crew workload,
and maintenance requirements, while
airplane performance and fuel efficiency
are enhanced.

Propelled by the need to attain higher
efficiency, industry has also proceeded
to adopt composite materials for use in

airplane structures, thus reducing or
replacing the use of aluminum. Due to
their low conductivity properties,
composite materials afford poor
shielding effectiveness, further exposing
electrical and electronic systems to the
electromagnetic environment.

At this time, the FAA and other
airworthiness authorities are unable to
precisely define or control the HIRF
energy level to which the airplane will
be exposed in service. Therefore, to
ensure that a level of safety is achieved
equivalent to that intended by the
current regulations, Special Condition 3
requires that new electrical and
electronic systems that perform critical
functions be designed and installed to
preclude component damage and
interruption of function due to both the
direct and indirect effects of HIRF.

Airframe

4. Interaction of Systems and Structures

The MD-17 airplane utilizes a full-
time electronic flight control system
(EFCS). Pilot control commands are sent
to flight control computers which
condition the input signals, combine
them with other sensor data indicating
airplane configuration and flight
condition, and apply servo position
commands to the actuation systems of
the control surfaces. In this way, the
EFCS affects control surface actuation
and therefore the airplane flight loads.
Failures that occur in the EFCS may
further affect flight loads, both at the
time of the event and thereafter.

The current part 25 airworthiness
standards were intended to account for
control laws for which control surface
deflection is proportional to control
device deflection. They do not address
any nonlinearities or other effects on
control surface actuation that may be
caused by the EFCS, whether fully
operative or in a failure mode. Since the
EFCS may affect flight loads, and
therefore the structural capability of the
airplane, specific regulations are needed
to address these effects. Thus, Special
Condition 4 is adopted.

If a failure occurs within the EFCS,
the airplane may still be capable of
operating within a reduced structural
envelope. That is, the airplane may be
able to meet the strength and flutter
requirements of part 25, but at reduced
factors of safety or airspeed, as
applicable. This reduced structural
envelope is considered acceptable
provided that it is based on failure
probabilities within the EFCS. Special
Condition 4 provides specific structural
load and aeroelastic stability
requirements with reduced factors of
safety and/or airspeeds based on the

probability of failure. These
requirements ensure that the airplane
structural design safety margins will be
dependent on system reliability. The
requirements of Special Condition 4
also ensure that any influence of the
EFCS on airplane flight loads will be
accounted for when the system is fully
operative.

5. Design Maneuvering Requirements for
Fly-by-Wire

Use of the EFCS also affects the
maneuvering capability of the MD-17,
which is not adequately addressed by
the current part 25 design maneuver
requirements. Special Condition 5
differs from current requirements in that
it requires that certain maneuvers be
performed by actuation of the cockpit
control device as opposed to the
corresponding control surface. In
addition, the special condition requires
consideration of loads induced by the
EFCS itself. These requirements ensure
that any influence of the EFCS on
airplane flight loads will be accounted
for.

6. Limit Engine Torque Loads for
Sudden Engine Stoppage

McDonnell Douglas proposes to treat
the rare sudden engine stoppage
condition resulting from structural
failure as an ultimate load condition.
Section 25.361(b)(1) specifically defines
the seizure torque load, resulting from
structural failure, as a limit load
condition.

The limit engine torque load imposed
by sudden engine stoppage due to
malfunction or structural failure (such
as compressor jamming) has been a
specific requirement for transport
category airplanes since 1957. The size,
configuration, and failure modes of jet
engines has changed considerably from
those envisioned by § 25.361(b) when
the engine seizure requirement was first
adopted. Engines are much larger and
are now designed with large bypass fans
capable of producing much larger torque
loads if they become jammed. It is
evident from service history that the
frequency of occurrence of the most
severe sudden engine stoppage events,
resulting from structural failures, is rare.

Relative to the engine configurations
that existed when the rule was
developed in 1957, the present
generation of engines are sufficiently
different and novel to justify issuance of
a special condition to establish
appropriate design standards. The latest
generation of jet engines are capable of
producing engine seizure torque loads
that are significantly higher than
previous generations of engines.
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The FAA is developing a new
regulation and a new AC that will
provide more comprehensive criteria for
treating engine torque loads resulting
from sudden engine stoppage. In the
meantime, a special condition is needed
to establish appropriate criteria for the
MD-17 type design.

In order to maintain the level of safety
envisioned by § 25.361(b), more
comprehensive criteria are needed for
the new generation of high-bypass
engines. Special condition 6 would
distinguish between the more common
seizure events and those rare seizure
events resulting from structural failures.
For these more rare but severe seizure
events, the criteria would allow
deformation in the engine supporting
structure (ultimate load design) in order
to absorb the higher energy associated
with the high-bypass engines, while at
the same time protecting the adjacent
primary structure in the wing and
fuselage by providing an additional
safety factor.

To provide appropriate structural
design criteria for the engine torque on
the MD-17, Special Condition 6 is
adopted.

Flight Characteristics

7. Flight Characteristics Compliance via
Handling Qualities Rating Method

The EFCS will provide an electronic
interface between the pilot’s flight
controls and the flight control surfaces
(for both normal and failure states),
generating the actual surface commands
that provide for stability augmentation
and control about all three airplane
axes. Because EFCS technology has
outpaced existing regulations (written
essentially for unaugmented airplanes,
with provision for limited ON/OFF
augmentation), a suitable special
condition is needed to aid in the
certification of flight characteristics.

In addition, service history and
certification experience have shown that
EFCS-type airplanes and others may be
susceptible to airplane-pilot coupling
(A-PC) tendencies. Pilot induced
oscillations can be considered a subset
of A-PC problems. An example of these
problems are control systems that are
rate or position limited during some
pilot commands in which the pilot has
no feedback through the controller.

The special condition provides a
means by which flight characteristics
(““satisfactory,” “‘safe flight and
landing,” etc.) can be evaluated and
compliance found. The Handling
Qualities Rating System (HQRS) was
developed for airplanes with control
systems having similar functions and is

employed to aid in the evaluation of the
following:

 For all EFCS/airplane failure states
not shown to be extremely improbable,
and where the envelope (task) and
atmospheric disturbance probabilities
are each 1.

* For all combinations of failures,
atmospheric disturbance level, and
flight envelope that yield flight
conditions expected to occur more
frequently than extremely improbable.

 For any other flight condition or
characteristic where part 25 proves to be
inadequate for proper assessment of
unique MD-17 flight characteristics.

The HQRS provides a systematic
approach to handling qualities
assessment. It is not intended to dictate
program size or need for a fixed number
of pilots to achieve multiple opinions.
The airplane design itself and success in
defining critical failure combinations
from the many reviewed in systems
safety assessments would dictate the
scope of any HQRS application.

Handling qualities terms, principles,
and relationships familiar to the
aviation community have been used to
formulate the HQRS. For example,
similarity has been established between
the well-known Cooper-Harper rating
scale and the FAA three-part rating
system. This approach is derived, in
part, from work on flying qualities of
highly augmented/relaxed static
stability airplanes, namely regulatory
and flight test guide requirements.

In addition, experience has shown
that compliance with only the
qualitative, open-loop (pilot-out-of-the-
loop) requirements does not guarantee
that the required levels of flying
qualities are achieved. There must be an
evaluation by certification pilots
conducting high gain (wide band width)
closed-loop (pilot-in-the-loop) tasks, to
ensure that the airplane demonstrates
the flying qualities required by
§§25.143(a) and (b) and to minimize the
hazards associated with encountering
adverse A-PC tendencies in service.

For the most part, these tasks must be
performed in actual flight. For
conditions that are considered too
dangerous to attempt in actual flight
(i.e., certain flight conditions outside of
the operational flight envelope, flight in
severe atmospheric disturbances, flight
with certain failure states, etc.), the
closed loop evaluation tasks may be
performed on a validated high fidelity
simulator.

Special Condition 7 is adopted for the
MD-17 to aid in the certification of
flight characteristics. An acceptable
means of compliance with this special
condition is provided in AC 25-7A,

“Flight Test Guide for the Certification
of Transport Category Airplanes.”

8. Static Longitudinal Stability

Like other airplanes with similar
highly augmented electronic flight
control systems, the MD—17 does not
literally comply with the requirements
prescribed by § 25.173 for static
longitudinal stability. In one control
mode of the electronic flight control
system, no control force is needed to
maintain a speed change from the
trimmed condition. Although this
operating system mode provides quick,
accurate pitch response with minimal
pilot effort, it does not comply with the
literal requirements for static
longitudinal stability.

Static longitudinal stability has been
required in accordance with part 25 for
the following reasons:

» Provides additional speed change
cues to the pilot through control force
changes.

* Ensures that short periods of
unattended operation do not result in
any significant changes in attitude,
airspeed, or load factor.

» Provides predictable pitch
response.

» Provides acceptable level of pilot
attention (workload) to attain and
maintain trim speed and altitude.

» Provides gust stability.

In order to achieve an equivalent level
of safety with part 25, the MD-17
should meet the intent of these
principles, even though it may not
comply with the literal terms of
§ 25.173. Special Condition 8 ensures
that the MD-17 has suitable static
longitudinal stability in any condition
normally encountered in service. The
HQRS prescribed by Special Condition
7 may be used to make this assessment.

9. Static Lateral-Directional Stability

Because of the MD-17 roll axis design
feature in which the commanded roll
rate is proportional to roll stick position,
aileron control movements and forces
do not comply with § 25.177 as they are
not proportional to angle of sideslip.
This feature is active during all flight
phases and conditions, except when the
flap/slat handle is at or greater than the
1/2 detent setting, or during a rudder
pedal input.

Dihedral effect (as indicated by
aileron forces proportional to the angle
of sideslip) has been required in
accordance with §25.177 for the
following reasons:

e In the event that primary lateral
control is lost, roll can be produced by
use of the rudder.

 In an airplane with positive
dihedral effect, the bank angle and the
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lateral control forces required to hold
heading provide positive indication of
an inadvertent sideslip.

* It can have a beneficial effect on
spiral stability.

» In the event of an engine failure, the
roll due to the asymmetric yawing
moment contributes to the ease of
identifying the failed engine.

In order to achieve an equivalent level
of safety with part 25, the MD-17
should meet the intent of these
principles even though it may not
comply with the literal terms of
§25.177.

In lieu of showing compliance with
§25.177, Special Condition 9 is adopted
to ensure that the MD-17 has suitable
static lateral-directional stability in any
condition normally encountered in
service. The HQRS prescribed by
Special Condition 7 may be used to
make this assessment.

10. Control Surface Awareness

In airplanes with electronic flight
control systems, there may not always
be a direct correlation between pilot
control position and the associated
airplane control surface position. Under
certain circumstances, a commanded
maneuver that may not involve a large
control input may nevertheless require
a large control surface movement,
possibly encroaching on a control
surface or actuation system limit
without the flightcrew’s knowledge.
This situation can arise in both
manually piloted and autopilot flight,
and may be further exacerbated on
airplanes where the pilot controls are
not back-driven during autopilot system
operation. Unless the flightcrew is made
aware of excessive deflection or
impending control surface limiting,
piloted or auto-flight system control of
the airplane might be inadvertently
continued in such a manner as to cause
airplane loss of control or other unsafe
stability or performance characteristics.

As a result of these concerns, Special
Condition 10 is adopted to require that
suitable flight control position
annunciation be provided to the
flightcrew when a flight condition exists
in which near full surface authority (not
crew-commanded) is being utilized.
Suitability of such a display or alerting
must take into account that some pilot-
demanded maneuvers are necessarily
associated with intended full
performance, which may saturate the
surface. Therefore, simple alerting
systems, which would function in both
intended or unexpected control-limiting
situations, must be properly balanced
between needed crew awareness and
nuisance factors. A monitoring system
that compares airplane motion, surface

deflection, and pilot demand could be
useful for eliminating nuisance alerting.

Approach and Landing Limitations

11. Steep Approach Air Distance

The MD-17 has a number of design
features to support steep approach flight
path capability with precision landing.
McDonnell Douglas proposes to certify
MD-17 landing performance for both
conventional 3-degree approach
glideslope operation and steep approach
operation.

Novel and unique features on the
MD-17 provide for increased
touchdown dispersion accuracy during
steep approach operations relative to
conventional transport category
airplanes. McDonnell Douglas has
proposed an alternative method for
defining the airborne portion of the
landing distance in lieu of the
demonstrated distance from a 50-foot
height to touchdown. A special
condition is adopted to redefine the air
distance portion of the MD-17 landing
distance for steep approach operations
conducted under a proposed Special
Federal Aviation Regulation (SFAR),
“Requirements for operational approval
of special approaches to short field
landings for the McDonnell Douglas
Model MD-17 power-augmented-lift
airplane,” currently being developed by
the FAA.

Steep approach operations are
intended to minimize the air run to help
achieve short field performance. Steep
approach for the MD-17 is defined as an
approach flight path angle no steeper
than —5 degrees, with an approach rate
of descent not to exceed 1,000 feet per
minute. For the landing reference
speeds used by the MD-17, almost all
operations are limited by the 1,000 feet
per minute constraint, which yields
approach flight path angles
predominantly in the range from 4 to 4.8
degrees.

Several design features on the MD-17
are intended to enable the airplane to
safely fly steep approaches. First, the
landing gear is designed to withstand
touchdown rates of descent of up to 12.5
feet per second for weights up to
435,800 pounds and 11 feet per second
for weights up to 502,100 pounds.
Second, the high lift system with
externally blown flaps allows operation
at relatively low landing reference
speeds which, when combined with the
MD-17 lift/drag characteristics, allows
this airplane to be flown using a
backside control technique. Third, a
spoiler function electronically linking
spoilers and throttle movement provides
much more precise flight path control.
Fourth, the MD-17 is equipped with a

HUD, which displays the airspeed and
the flight path vector, and a pilot-
selectable flight path marker to indicate
the desired flight path. The HUD assists
the pilot in precisely controlling the
airplane flight path to an aim point on
the runway. With no pitch flare needed,
the aim point is very close to the actual
touchdown point. Considered together,
these MD-17 features allow pilots to fly
steep approaches and accurate
touchdowns near the aim point, while
maintaining control over speed and the
rate of descent at touchdown.

The backside control technique
mentioned above uses thrust changes to
primarily affect flight path angle, and
pitch changes to primarily affect
airspeed. As with all airplanes, there is
some control coupling such that any
control input will affect both flight path
angle and airspeed, but the coupling is
minimized for the low speed backside
operation used by the MD-17. Reduced
control coupling leads to greater
precision in airspeed and flight path
control. The backside control technique
allows throttle inputs to be used to
control vertical speed all the way to
touchdown instead of the “pitch flare”
maneuver used on other airplanes.

The throttle-spoiler interconnect
feature of the MD-17 design allows
spoiler motion to simulate the effect of
immediate engine response to throttle
movement. The spoilers are nominally
biased in the up direction during
steady-state operation. When the
throttles are moved, the spoilers move
in the direction necessary to provide
essentially the same airplane response
as an immediate thrust change. As the
engine responds, the spoilers, over time,
return to their original (biased)
positions. This feature eliminates the lag
often associated with thrust control.

Over 175 steep approach landings
were performed during C-17 testing to
demonstrate the precision landing
characteristics. All of these runs were
made using an operational technique
performed by pilots with only three
practice runs to gain familiarity with the
technique. These approaches were
conducted to establish that no
exceptional piloting skill or training was
required to achieve the tested
performance levels. During the
demonstrations, only a limited portion
of the flight manual allowable wind and
temperature conditions were accounted
for. The purpose of the testing was to
demonstrate that the precision approach
accuracy could yield touchdowns with
a +2 standard deviation (o) band of less
than 500 feet relative to the mean
touchdown point, while also
maintaining an acceptable rate of
descent at touchdown.
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There are two distinct types of
landing operations for the MD-17: (1)
conventional landings that will be
conducted in accordance with existing
part 25 and 121 regulations, and
applicable special conditions; and (2)
special approaches to short field
landings that will be conducted in
accordance with existing part 25, a
proposed SFAR (to be published at a
later date), and applicable special
conditions. The proposed SFAR would
address additional equipment, training,
and operating requirements associated
with conducting special approaches to
short field landings. McDonnell Douglas
intends to provide steep approach
capability (allowing operators to seek
steep approach approval) for both types
of landing operations.

For conventional landings, the steep
approach air distance would be
determined by using the existing

applicable type certification and
operating requirements. This special
condition for steep approach air
distance would only apply to special
approaches to short field landings
conducted in accordance with the
proposed SFAR and Special Condition
12, “Landing Distances for Special
Approaches to Short Field Landings.” It
addresses only the determination of
landing distance to be used in
conjunction with those operations and
does not imply approval to conduct
steep approach operations.

For MD-17 steep approach operations
conducted under the proposed SFAR,
Special Condition 11 is adopted in
conjunction with Special Condition 12,
in lieu of § 25.125(a).

12. Landing Distances for Special
Approaches to Short Field Landings

As noted in the discussion of Special
Condition 11, McDonnell Douglas

proposes two distinct types of landing
operations for the MD-17: (1)
conventional landings that will be
conducted in accordance with existing
part 25 and 121 regulations, and (2)
special approaches to short field
landings that will be conducted in
accordance with a proposed SFAR and
associated special conditions.

The operational landing distance
margin provided by part 121 takes into
account steady-state variables that are
not included in the part 25 landing
distances, differences in operational
procedures and techniques from those
used in determining the part 25 landing
distances, non steady-state variables,
and differences in the conditions
forecast at dispatch and those existing at
the time of landing. Examples of each of
these categories include:

Steady-state variables

Non steady-state variables

Operations vs. flight test

Actual vs. forecast conditions

Runway slope

Temperature .........ccccccceeeeevicnnennnn.
Runway surface condition (dry,

wet, icy, texture).
Brake/tire condition

Speed additives
Crosswinds

Wind gusts/turbulence ..................

Flight path deviations

vices.

Speed control.

Flare technique ..........
Time to activate deceleration de-
Flight path angle ........

Rate of descent at touchdown .....

Approach/touchdown speed
Height at threshold ....

Runway or direction (affecting
slope).

Airplane weight.
Approach speed.

Environmental conditions (e.g.,
temperature, wind, pressure al-
titude).

Engine failure.

Note: This is not intended to be an exhaustive list of variables to be considered.

In order to allow the part 121
operational landing distance margins to
be reduced as proposed in the SFAR for
special approaches to short field
landings, additional type certification
requirements are needed. In addition to
what is currently required by § 25.125,
the landing distances to be used under
the proposed SFAR would be required
to include the effects of runway slope
and ambient temperature. Landing
distances on a wet runway would also
have to be determined in a manner
acceptable to the FAA. In addition,
during the flight testing to determine the
landing distances, the average
touchdown rate of descent and the
approach flight path angle would be
limited to no greater than 4 feet per
second and no steeper than — 3 degrees,
respectively.

The applicant would be required to
establish operating procedures for use in
service that are consistent with those
used to establish the performance data
and can be executed by crews of average
skill. The applicant would be required
to include, as applicable, procedures

associated with speed additives for
turbulence and gusts for approaches
with all engines operating and with an
engine failure on final approach, and
the use of thrust reversers on all
operative engines during the landing
rollout.

The operational landing distance
margins applicable to the MD-17, and
additional operational considerations
associated with the use of these reduced
margins (e.g., runway markings,
meteorological conditions, and
flightcrew procedures and training), are
covered in the proposed SFAR.

Although this special condition will
explicitly take into account many of the
variables currently accounted for by the
part 121 operational landing distance
margins, some operational landing
distance margin is still necessary to
account for variables that remain. For
example, because § 121.195(d) specifies
the maximum takeoff weight for the
conditions forecast at the time of
landing (including environmental
conditions such as temperature and
pressure altitude, airport conditions

such as runway and direction, and
airplane conditions such as fuel burnoff
and approach speed), potential
differences in the forecast and actual
conditions should be taken into

account. Other operational issues that
should be considered in the operational
landing distance margins include
piloting technique and time to activate
deceleration means, unsteady winds
and crosswinds, and airspeed and flight
path deviations. Therefore, the proposed
SFAR will still contain operational
landing distance margins, although
reduced from those margins currently
required by §§121.195 and 121.197, that
would be applied to the landing
distance determined in accordance with
this special condition.

Special Condition 12 provides the
additional requirements noted above
that the FAA considers necessary to
allow operational use of the landing
distance margins prescribed in the
proposed SFAR. Note that the
determination of landing distances in
accordance with this special condition
does not constitute operational approval
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to use landing distance margins reduced
from those specified in part 121.
Operational approval to use the reduced
landing distance margins must be
obtained in accordance with the
proposed SFAR.

13. Thrust for Landing Climb

Section 25.119(a) states that the
airplane must achieve a 3.2 percent
climb gradient after initiating a thrust
increase from the minimum flight idle
position. The thrust allowed is that
thrust attained within eight seconds of
engine spool-up time from the initiation
of thrust lever movement. Because of
the power-augmented-lift design, the
MD-17 thrust required for a stabilized
approach is significantly above a
conventional turbojet minimum flight
idle setting, and thrust would not be
reduced to idle during the approach.

Section 25.119(a) was written to
assure that the flightcrew would have
sufficient airplane performance to safely
transition to a climb during a go-around
in the landing configuration. The rule
assumes that the approach power setting
may be as low as the flight idle position.
The MD-17 power-augmented-lift
design requires a significant approach
thrust level during the approach to
maintain the approach flight path.
Unlike conventional transport category
airplanes, thrust reductions during the
approach are not necessary to maintain
or recover the flight path. The MD-17
operational procedures will discourage
use of thrust reduction to make down
flight path adjustments during
approach. The direct lift control (DLC)
feature provides a down path angle
control for large flight path adjustments
without throttle movement.

To improve the control response to
throttle movement, the MD-17 uses a
spoiler function where the spoilers are
linked with the throttles to simulate the
effect of instantaneous engine response
to throttle movement. The throttle-
spoiler function is a short-term
response; as the engine responds to
throttle movement, the spoilers return to
their original positions. The approach is
flown with a non-zero spoiler bias to
allow spoilers to react upward or
downward in response to throttle
movement. This function provides
instantaneous response to control input
and allows throttle movement to be
minimized.

During the segment from 50 feet to
touchdown, the MD-17 uses a backside
control technique that does not require
either thrust to be reduced to an idle
power setting or the use of a pitch-up
flare maneuver prior to touchdown.
With the backside control technique,
airplane pitch attitude is used to control

airspeed, and thrust is used to control
flight path angle.

In lieu of compliance with § 25.119(a),
Special Condition 13 is adopted. The
thrust for a stabilized approach,
including an appropriate margin for
operational safety, will be used as a
basis for determining the thrust
available for the landing climb
requirement. The initial thrust level at
the start of the 8-second spool-up time
will be the thrust for a stabilized
approach at a flight path angle 2 degrees
steeper than the desired flight path
angle. This thrust level will account for
thrust variations during the approach
and conservatively represents the initial
thrust level.

This special condition is applicable
only when the following design features
are present:

e Atno time in the landing
configuration should the thrust be
reduced to idle.

+ A backside control technique must
be used such that a thrust reduction is
not used to reduce the rate of descent at
touchdown.

* Procedures must be provided in the
Airplane Flight Manual to define the
proper technique for flight path angle
adjustments during approach and
landing.

* The airplane must have DLC
spoilers or other aerodynamic means of
making down path angle adjustments
without thrust reduction.

 Throttle movement should activate
a short-term aerodynamic surface
motion in order to provide a high level
of control feedback and to avoid
excessive throttle adjustments.

+ The airplane and engine state (e.g.,
airplane weight and engine bleed
configuration) and operating conditions
(e.g., pressure altitude and temperature)
should be the most critical combination
relative to the thrust level used to show
compliance with this special condition.

Discussion of Comments

Notice of Proposed Special
Conditions 25-99-04-SC for the
McDonnell Douglas Corporation Model
MD-17 airplane was published in the
Federal Register on May 18, 1999 (64
FR 26900). Two commenters, including
the applicant, responded. Some of the
comments were of an editorial or
clarifying nature and have been
incorporated where appropriate. A
discussion of the remainder of the
comments follows, corresponding to the
special conditions as proposed in Notice
25-99-04-SC.

General Comments

The commenter asks what the military
certification basis is for the Model MD—

17 military version (the C-17), and
states that it would be interesting to
compare it with the civil basis.

The C-17 was designed for the U.S.
Air Force in accordance with the design
standards defined in the C-17 System
Specification and C-17 Air Vehicle
Specification documents per the
contractual agreement between the
company and the U.S. Air Force.

The specifications for C-17 power-
augmented-lift performance speeds
include: (1) criteria for power-on
minimum margins from stall speeds; (2)
angle-of-attack margins from stall
expressed in terms of vertical gust
margins; and (3) maneuvering
capabilities. These C—17 criteria and the
corresponding MD-17 criteria, which
meet the applicable airworthiness
standards of part 25 and are discussed
in the MD-17 special condition for
power-augmented-lift, are similar or
identical in both the nature and
magnitude of the required margins.

In the areas of flight controls and
flying qualities, previously existing
military standards were invoked as part
of the overall C-17 specifications. For
instance, the flying qualities
specifications were a tailored revision of
Mil-F-8785B. Similarly, for the MD-17,
the FAA adopted previous special
conditions issued for other fly-by-wire
airplanes.

In summary, the MD-17 special
conditions are similar to the standards
used for contractual acceptance of the
C-17 by the U.S. Air Force, but reflect
the part 25 airworthiness standards and
do not include U.S. Air Force mission
specific items.

The commenter would like to know
more about the assumptions made when
thrust handling techniques were
developed, and further states that the
technique proposed for flying the
approach on the “backside of the drag
curve” is radically different than
conventional airplanes, and from
airplanes on which most, if not all, civil
pilots will have been trained. The
commenter is concerned that while such
pilots may be able to demonstrate
sufficient proficiency during training,
there is a real risk that under certain
conditions of high workload they may
revert to conventional flying techniques.
The commenter believes that there
should be some safeguarding of the
human factors aspects.

The thrust handling techniques for
the backside approach for power-
augmented-lift aircraft were developed
from flight simulator research dating
back to the 1970’s. Test pilots from
several regulatory agencies, including
the FAA and the U.K. CAA, participated
in these development tests. Test
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findings are summarized in FAA Report
No. FAA-RD-76-100, ‘“‘Progress Toward
Development of Civil Airworthiness
Criteria for Powered-Lift Aircraft,”
dated May 1976, a copy of which is in
the docket for this rulemaking. The
results of this research indicate that the
ease of flying the backside approach and
the capability to accurately hold
airspeed and flight path depend to a
great extent on minimizing pitch and
thrust coupling. Minimizing airspeed
changes as a result of thrust changes and
minimizing flight path angle changes as
a result of pitch changes not only allows
more precise speed and path control,
but also provides better feedback to the
pilot on the effect of the use of the
throttle and pitch controls. As noted in
the preamble to the proposed special
conditions, the MD-17 design
minimizes pitch and thrust coupling.

Notwithstanding the research results
noted above, and the MD—-17 adherence
to the design principles resulting from
that research, the FAA considered the
potential for pilots to revert to the
control techniques used on
conventional transport category
airplanes to be a major concern during
the development of the special
conditions. To address this concern, the
FAA interviewed U.S. Air Force reserve
pilots, flew simulator exercises, and
reviewed the C-17 service history.

The interviews with the U.S. Air
Force reserve pilots were considered to
be especially valuable as many of these
pilots also fly as line pilots for major
airlines, flying conventional transport
category airplanes ranging from older
Boeing 727’s to more modern Boeing
MD-11’s. These pilots appeared to have
little difficulty in transitioning back and
forth between the conventional
airplanes and the MD-17 with its
unique characteristics. Training was
essential for introducing the backside
technique, but after being exposed to the
differences in techniques in the
simulator, reversion has not proven to
be a problem. The piloting cues and
airplane response are significantly
different from those of a conventional
transport category airplane, which
reinforces the use of the backside
technique.

The simulator exercises flown by the
FAA reinforced both the conclusions of
the earlier research efforts and the
experiences of the U.S. Air Force
reserve pilots. The service history of the
C-17 with the U.S. Air Force has been
very good, including experience under
high workload, high stress conditions. It
should also be noted that the Lockheed
C-130 airplane, in the short takeoff and
landing mode, also flies on the backside
and has had a good safety record.

1. Stall Speeds and Minimum Operating
Speeds

The commenter states that credit over
and above that already given in the part
25 requirements is given for a reduced
factor to obtain V as a result of
increased effects of power on stalling
speed, and asks if adequate stall margins
will be available with the use of reduced
thrust/EPR techniques.

The credit for power-augmented lift
for stall speed in the takeoff phase of
flight is based on the minimum power
that exists at any point in the takeoff
flight path. This requirement includes
consideration of derated/reduced power
techniques. The same speed margin will
exist between the power-on stall speed
and the minimum takeoff safety speed
for a derated/reduced power takeoff as
for a full power takeoff.

The commenter considers the
justification for the reduction in Vrer
resulting from a lower factor applied to
a power-on stall speed to be insufficient,
at least until some operational
experience is gained. For example, one
of the reasons given for using the power-
on stall speed is that there is no need
to reduce thrust to idle at any point
during the approach. The commenter
further states that while this may be
accurate, it is no guarantee that thrust
will never be reduced to idle (unless of
course a physical movement restriction
is provided). The commenter asks how
the probability of the airplane being
operated, albeit inadvertently, outside of
the certification assumptions has been
considered within the special
conditions.

The FAA considered inadvertent
speed and flight path excursions not
only due to piloting issues, but also due
to environmental conditions and other
reasons. The requirements address each
of these concerns by providing margins
for speed, angle-of-attack, thrust, and
maneuverability. Also, certain design
features, combined with the piloting
cues and operating characteristics of the
airplane, reduce the probability of
inadvertent and excessive thrust
reduction, as well as provide the
capability for a quick recovery from
both speed and flight path excursions.

Minimal coupling between pitch and
thrust reinforces the proper operating
techniques of using thrust to control
flight path and pitch to control airspeed.
Targets for pitch angle, flight path angle,
and thrust level are displayed in the
head-up primary flight display, along
with the current values to assist the
pilot in making appropriate control
inputs. Large downward flight path
changes are enabled through the use of
the Direct Lift Control, and rapid

changes in the upward direction are
possible because of the separate spoiler
bias design feature.

The FAA considers the proposed
margins provided at the reference
landing speed, Vger, to be adequate
considering the specific design features
and operating characteristics of the MD—
17.

Given that the probability of engine
failure for part 25 airplanes is generally
assumed to be 1.0, the commenter asks
what the justification is for the 5-knot
reduction in one-engine-inoperative
vertical gust margin based solely on the
short exposure time in that condition.

Although ensuring safe flight
characteristics and performance
capability in the event of an engine
failure is a fundamental principle
embodied in part 25, this does not mean
that the probability of an engine failure
is generally assumed to be 1.0. The FAA
continues to consider a vertical gust
margin of 15 knots is adequate to ensure
safety in the event of engine failure. For
the normal all-engines-operating
condition, the FAA considers it
appropriate to require a larger margin,
equivalent to the vertical gust margin
typical of conventional transport
category airplanes operating at their
minimum landing approach speed. The
commenter states that it is not clear how
the power is required to be set for the
one-engine-inoperative power-on stall
speed demonstrations, and that in any
case the thrust must be set
asymmetrically to simulate a realistic
condition, rather than to have thrust set
symmetrically.

The power-on stall speeds for the
MD-17 power-augmented-lift design are
influenced by which engines are
operating. The distribution of the engine
efflux interacting with the externally
blown flaps is different for the all-
engines-operating, outboard-engine-
inoperative, and inboard-engine-
inoperative configurations. As a result,
the power-on stall speeds differ between
engines-operating configurations for a
given weight and total airplane thrust
level. Accordingly, the one-engine-
inoperative stall speeds for the C-17,
the military version of the MD-17, were
determined from flight testing with
asymmetric thrust.

In addition to the all-engines-
operating configuration, the C—17 one-
engine-inoperative power-on stall
speeds were determined from flight
testing of both the outboard-engine-
inoperative and inboard-engine-
inoperative configurations. The power-
on stall speeds for these different engine
operating configurations were
determined at airplane thrust levels
ranging from idle to takeoff thrust. For
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test safety purposes, the one-engine-
inoperative stall speeds were
determined from flight testing with a
majority of the one-engine-inoperative
test points flown with the “inoperative”
engine at idle thrust and the remaining
engines at the thrust level desired for a
particular test point. A smaller number
of power-on stall test points were flown
for both the outboard-engine-inoperative
and inboard-engine-inoperative
configurations with the “inoperative”
engine shut down. These test points
provided a basis for correcting the
majority of the power-on stall speed test
data, flown with the “inoperative”
engine at idle thrust, to a power-on stall
speed level for the “inoperative” engine
shut down. This same technique will be
acceptable to the FAA for showing
compliance with Special Condition 1.

Another commenter points out that
the last sentence of Special Condition 1,
paragraph (2)(i), “Approach,” defines a
2.7 percent gradient of climb
requirement without specifying the
number of engines. The commenter
states that for consistency with the
takeoff requirements for gradient of
climb [paragraph 1(h)], this should
specify the gradient of climb required
based on the number of engines.

The inconsistency identified by the
commenter was not intended by the
FAA when developing the special
conditions. The FAA has tailored these
special conditions specifically for the
MD-17, which is a four-engine airplane.
To correct this inconsistency, paragraph
1(h) of the special condition has been
revised to limit the applicability to a
four-engine airplane.

The commenter states that the
preamble description of the spoiler
system may imply that the throttle-to-
spoiler coupling is a mechanical
linkage, and believes that wording
changes are needed to clarify that the
linkage is not mechanical.

The FAA agrees. The general
discussion of the MD-17 design features
has been revised to provide clarification
that the linkage is electronic. Also, the
discussion of “Stall Speeds and
Minimum Operating Speeds” has been
revised to clarify that in addition to a
slight thrust increase to reduce the rate
of descent at touchdown, “‘a throttle-
coupled reduction in spoiler deflection”
may be used.

2. Head-Up Display (HUD) Used as
Primary Flight Display (PFD)

One commenter considers the reliance
on dual HUD’s for the display of
primary flight information to be radical
and in need of careful attention, and
further considers that better guidance is

required for the unusual attitude
recovery training using HUD.

The FAA agrees that the use of the
HUD as a primary flight display, which
includes its use by the pilots for
unusual attitude recognition and
recovery, is a novel design feature. This
is one of the key reasons for the HUD
special condition.

The FAA recognizes that unlike
conventional primary attitude displays,
the HUD is monochrome and “stroke-
written,” without the contrast of color
and shading found in conventional
headdown attitude displays. The FAA
conducted a multiple expert opinion
team study of the C—17 HUD to explore
this and several other factors related to
its use as a primary flight display. In
addition, FAA test pilots flew several
unusual attitude recognition and
recovery scenarios.

The special condition specifically
requires that the HUD perform the
function of conventional color primary
flight instruments and that the
flightcrew must be able to immediately
recognize and perform a safe recovery
from unusual attitudes. One of many
factors that the FAA must evaluate is
the ability of the monochrome HUD
symbology to effectively distinguish
positive (sky) and negative (ground)
pitch attitudes. The FAA will carefully
determine compliance with these
requirements through the use of flight
test and simulation.

The commenter states that the
preamble discussion of this special
condition seems to imply that the dual
HUD installation is the novel feature of
the MD-17, and that it should
emphasize the HUD as the primary
flight display (PFD) for each pilot, not
just a dual HUD installation.

The FAA considers that the current
preamble discussion does, in fact,
adequately emphasize that these HUD’s
will be used as the primary flight
display. The fact that this is a dual-HUD
installation is also potentially
significant, due to their location,
depending on the information content
displayed and the concurrent use of
both HUD’s by the flightcrew. The
preamble discussion therefore remains
unchanged.

The commenter requests that under
the preamble discussion of the
“Arrangement and Visibility” of the
HUD, the second sentence be revised to
read, ““Section 25.1303 does not
adequately address the MD-17 HUD’s
location, and novel, unique features
which allow the pilots to keep their
heads up and eyes out of the cockpit
while viewing primary flight data.”” The
commenter states that this revision
reinforces that the MD-17 HUD

installation deviates from the strict
location requirements of § 25.1321(b) in
order to enhance crew awareness
outside the cockpit.

The purpose of this discussion is to
explain what is unique and novel about
the design that requires the special
condition, not to endorse potential
advantages of the design. However, to
address the commenter’s concern, the
sentence in question has been revised to
read, ‘“Section 25.1303 does not
adequately address the MD-17 HUD’s
novel and unique location for a primary
flight display, which is above the
instrument panel and in the field of
view of the forward window.”

The commenter requests that the last
sentence of the preamble discussion of
the “Arrangement and Visibility” of the
HUD be deleted, stating that it is too
vague and implies, too generally, that
additional data must be displayed on
the HUD.

The FAA disagrees. This portion of
the preamble discussion describes the
scope of, and need for, the kind of
requirements specified in the special
condition. It is not meant to state the
specific requirements of the special
condition that require compliance. This
discussion therefore remains
unchanged.

The commenter requests that the first
sentence of the preamble discussion of
the “Compatibility with Other Cockpit
Displays,” be rewritten as it implies that
the MD-17 HUD has monochrome
limitations that other current HUD’s
would not have.

The FAA agrees and has revised this
discussion accordingly.

The commenter further states that
because the MD—17 monochrome HUD
represents current state-of-the art, it
should not be made to sound as if it is
less than current technology. The
commenter adds that this requirement
for HUD’s to highlight certain
information is important only if a
monochrome HUD is specifically used
as a PFD.

This special condition applies only to
the MD-17 HUD, not generally to all
HUD’s. The FAA did not intend to
imply that the MD-17 monochrome
HUD, alone, has limitations due to the
lack of color. However, to address the
commenter’s concern, the FAA has
revised the preamble discussion referred
to by the commenter to state that a
“monochrome HUD” must have an
equivalent means to unmistakably
highlight and distinguish the same
information.

The commenter states that the
wording of the last sentence of the
discussion of the “Compatibility with
Other Cockpit Displays” which reads,
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“the existing rules do not adequately
address the compatibility of different
display formats in the MD-17 cockpit”
implies that the MD-17 cockpit design
has a display compatibility problem.
The commenter asserts that the MD-17
display formats were designed using
human factors design principles to be
compatible with other cockpit displays,
and recommends that the phrase “in the
MD-17 cockpit” be removed to prevent
potential misunderstandings of the
Boeing display design philosophy.

The FAA agrees and has revised the
discussion accordingly.

The commenter recommends that the
discussion of the “Additional
Recommendations and Supporting
Data” be removed, stating that it
provides no additional or revised
requirements, but simply collects into
one location part 25 requirements that
the MD-17 must meet.

The FAA does not agree. The
regulations and advisory material
referred to by the commenter are not
part of the special conditions and are
not additional requirements. They are
listed in the preamble discussion for
information only in the context of this
special condition. The FAA considers
that they should be given special
attention due to the uniqueness of the
HUD.

Further to the above discussion, the
commenter states that the discussion of
§ 25.1301(a) digresses into a minimum
equipment list set of requirements,
dictating which displays must be
operative and how displays must be
used. The commenter considers these to
be operational issues that do not belong
in this discussion.

The FAA disagrees. Unlike other
transport HUD’s, the MD-17 HUD’s are
used as PFD’s. Certain environmental
light conditions significantly affect the
pilot’s ability to use the HUD compared
to headdown instruments. In some of
these conditions, the HUD cannot be
relied on as the PFD, so another PFD
must be available. The safety objective
is to ensure that the flight has functional
primary flight displays in all foreseeable
conditions. While it may also have MEL
implications, this requirement is stated
for the sake of the design and functional
allocation of the display suite of the
flight deck in which these HUD’s are
installed.

The commenter states that paragraph
(a)(2) of the special condition is
confusing. The first sentence allows for
guidance to be displayed in “close
proximity” to the HUD field of view,
while the second sentence begins
“Likewise”” and yet implies that the
information must be displayed on the
HUD, not in close proximity. The

commenter suggests that the second
sentence be revised to read ““Likewise,
other essential information and alerts
that are related to displayed information
and may require pilot action must be
displayed for instant recognition, either
on the HUD or in close proximity to the
HUD field of view.”

The FAA agrees and has revised the
special condition as proposed by the
commenter.

The commenter requests that the
wording of the third sentence of
paragraph (a)(7) of the special condition
be revised to state that the HUD
symbology must not “excessively”
interfere with the pilot’s forward view,
etc. The commenter’s reason for the
change is that without the word
“excessively,” a strict FAA
interpretation might require all HUD
symbology to be removed so as not to
interfere with the pilot’s forward view at
all, thus defeating the intended purpose
of the HUD.

The word “excessively’” was removed
because the criteria for what is and is
not excessive were undefined at the
time. This is a compliance finding based
on FAA flight test pilot judgement. The
word “excessively”” has been restored,
as suggested by the commenter, with an
explanation added that ““interference
would be considered excessive if it
prevents the pilot from seeing flight
hazards, such as airborne traffic, terrain,
and obstacles, or outside visual
references required for safe operation
such as approach lights, runway lights,
runways, and runway markings.”

The commenter notes that the term
“slowovers” in paragraph (a)(9)(ii) of
the special condition is used when
discussing autopilot failures, and points
out that the unique MD-17 fly-by-wire
control design is not subject to
slowovers in the same way as
conventional designs.

The use of the term ““slowover” was
intended only as an example of
autopilot failures that may cause an
upset; the emphasis is actually on the
upset. However, to avoid any confusion
in this regard, the reference to
‘“slowover” has been removed and the
words “as applicable to the MD-17 type
design” have been added in its place.

In paragraph (b)(5), the commenter
recommends that the FAA maintain the
portion of the sentence that reads,
“There must be no adverse
physiological effects of long term use of
the HUD system, such as fatigue or eye
strain” and delete the remainder of that
sentence and the sentence that follows.
The commenter maintains that the
design of the MD-17 is such that the
pilot can always choose to use the head-
down PFD instead of the HUD while

seated in a reclined position, and that
the HUD is not intended to be relied on
as the sole PFD.

The FAA agrees with the change
recommended by the commenter and
has revised the special condition
accordingly.

The same commenter recommends
that paragraphs (c)(2)(i) through (viii) be
removed, stating that these paragraphs
impose a series of safety requirements
interpretations for hazards associated
with loss or erroneous display of
parameters on the HUD and/or
elsewhere in the cockpit. The
commenter further states that most of
these interpretations are already
provided in AC 25-11, “Transport
Category Airplane Electronic Display
Systems.” The commenter questions the
value of a special condition that applies
criteria with which the MD-17 will
comply using existing guidance.

The FAA disagrees that this
information should be removed. Since
direct reference to the AC cannot be
included in the text of the special
condition, the applicable criteria were
inserted instead. This does not change
the requirements that were originally
agreed to by the applicant and imposes
no additional burden.

The commenter states that the MD-17
HUD, by design, will not display any
data unless the combiners are fully
deployed and aligned, so the warning
called out in paragraph (c)(4) of the
special condition is of little value. The
commenter suggests revising this
paragraph to say that the HUD system
must monitor the position of the
combiner and must not display
conformal data that is hazardously
aligned due to combiner position. A
suitable warning, alerting the crew of
this condition, is also acceptable.

The FAA agrees with the intent of the
comment and has revised paragraph
(c)(4) accordingly.

4. Interaction of Systems and Structure

The commenter points out that a
sentence appears to be missing from the
special condition.

The FAA agrees. The sentence the
commenter is referring to concerns the
flutter clearance speeds that may be
based on the speed limitation specified
for the remainder of the flight. The
omission of this sentence in the
proposed special condition was an
inadvertent oversight, which has been
corrected.

7. Flight Characteristics Compliance via
Handling Qualities Rating System

The commenter states that in order to
determine whether the airplane has
suitable stability, objective requirements
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are necessary against which to make the
assessment. The commenter does not
consider the Handling Qualities Rating
System to be an acceptable alternative.

The FAA disagrees. The special
conditions for flight characteristics
evaluation of the MD-17 are the same as
those used on other airplanes with
similar fly-by-wire flight control
systems. The FAA Handling Qualities
Rating System has been used
successfully to evaluate airplanes with
fly-by-wire flight control systems since
the early 1980’s.

11. Steep Approach Air Distance, and
12. Landing Distances for Approaches to
Short Field Landings

The commenter states that the
intention to distinguish between
conventional and special approaches to
short field landings is noted and would
be interested in reviewing the complete
SFAR, which will address short field
operations, when it becomes available.
The commenter further states that there
also needs to be a clear distinction
operationally between the two and asks,
“While there is a clear upper limit on
the steep approach angle (i.e., 5 degrees
or 1,000 fpm), what will be the upper
limit for a conventional approach?”

The commenter has misunderstood
the proposals related to steep approach
operations and special approaches to
short field landings. There are two
distinct types of landing operations for
the MD-17: (1) conventional landings
that will be conducted in accordance
with existing part 25 and 121
regulations; and (2) special approaches
to short field landings that will be
conducted in accordance with a
proposed SFAR (to be published at a
later date) and associated special
conditions. These two types of landing
operations would be distinguished by
the additional equipment, training, and
operating requirements associated with
approval to conduct special approaches
to short field landings. The applicant
intends to provide steep approach
capability (allowing operators to seek
steep approach approval) for both types
of landing operations.

The Steep Approach Air Distance
special condition, which provides an
alternative methodology for determining
the airborne part of the landing
distance, would apply only to those
steep approaches flown as part of a
special approach to a short field landing
conducted in accordance with the
proposed SFAR. In general, the FAA
considers a steep approach to be any
approach conducted at angles steeper
than 3.77 degrees. This value is derived
from the normal 3 degrees approach
path angle, plus the outside limit for

vertical displacement from the 3 degrees
glide slope on the Instrument Landing
System (ILS), as established by the FAA
Flight Standardization Board.

Another commenter notes that the
steep approach air distance definition in
paragraph (a) of Special Condition 11
does not reflect the specific distance
between the runway threshold and the
touchdown aim point to be used in
operation.

The FAA has revised the wording of
this special condition to provide the
clarification requested by the
commenter.

The same commenter notes that
Special Conditions 11(a)(4) and 12(a)(4)
refer to a “water loop” maneuver and
questions whether this maneuver has
ever been demonstrated with a land-
based airplane.

The FAA has determined that there is
no need to consider this maneuver for
a land-based airplane such as the MD—
17, and has removed the reference to the
water loop maneuver from both special
conditions.

This commenter points out that there
are several references to approach flight
path angle in both the preamble
discussion of Special Conditions 11 and
12, and in the text of paragraph 12(b)(4)
of Special Condition 12, that use a
negative sign convention that could lead
to confusion.

The FAA agrees and has revised the
wording accordingly.

With the exception of the changes
discussed above, the special conditions
are adopted as proposed in Notice 25—
99-04-SC.

Applicability

As discussed above, these special
conditions are applicable to the
McDonnell Douglas Model MD-17
series airplanes. Should McDonnell
Douglas apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design features, the
special conditions would apply to that
model as well under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on one model
series of airplanes. It is not a rule of
general applicability and affects only
the applicant who applied to the FAA
for approval to use these features on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements. The
authority citation for these special
conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for McDonnell
Douglas Model MD-17 series airplanes:

1. Stall Speeds and Minimum Operating
Speeds

(a) In addition to the general
definitions, abbreviations, and symbols
provided in §§ 1.1 and 1.2, this special
condition relies on the following
additional definitions, abbreviations,
and symbols:

“Reference flight path angle means -3
degrees for a normal approach, and
the shallower of -5 degrees or the
flight path angle resulting from a 1000
feet per minute rate of descent for a
steep approach.”

“Vsr means reference stall speed.”

“Vsrewgr means power-on reference stall
speed.”

“Vsro means reference stall speed in the
landing configuration.”

“Vsromr Means power-on reference stall
speed in the landing configuration.”

“Vsr1 means reference stall speed in a
specific configuration.”

“Vsrims Means power-on reference stall
speed in a specific configuration.”

“Vrer means reference landing speed.”

“Vero means final takeoff speed.”

“Vsw means speed at which onset of
natural or artificial stall warning
occurs.”

(b) In lieu of compliance with
§ 25.103, the following applies:

(1) The reference stall speed, Vg, is
a calibrated airspeed as defined in
paragraph (3) below. Vsr is determined
with—

(i) Engines idling, or, if that resultant
thrust causes an appreciable decrease in
stalling speed, not more than zero thrust
at the stall speed;

(ii) The airplane in other respects
(such as flaps and landing gear) in the
condition existing in the test in which
Vsr is being used;

(iii) The weight used when Vsr is
being used as a factor to determine
compliance with a required
performance standard;

(iv) The center of gravity position that
results in the highest value of reference
stall speed; and

(v) The airplane trimmed for straight
flight at a speed selected by the
applicant, but not less than 1.13 Vgr and
not greater than 1.30 Vgr.

(2) Starting from the stabilized trim
condition, apply elevator control to
decelerate the airplane so that the speed
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reduction does not exceed one knot per
second.

(3) The reference stall speed, Vsr, may
not be less than a 1-g stall speed, which
is a calibrated airspeed determined in
the stalling maneuver and expressed as:

V_ =V

= I \Ngy

L max

where:

Veiwax = Speed occurring when lift
coefficient is first a maximum; and

nzw = Flight path normal load factor
(not greater than 1.0) at Ve yax-

(4) The power-on reference stall
speed, Vsrpwr, is a calibrated airspeed as
defined in paragraph (6) below. Varpyg is
determined with—

(i) The critical engine inoperative and
the power or thrust setting on the
remaining engines at the minimum
power or thrust level appropriate for the
flight condition used to show
compliance with a required
performance standard,;

(ii) The airplane in other respects
(such as flaps and landing gear) in the
condition existing in the test in which
Vsrews 1 being used;

(iii) The weight used when Vsgrpy, is
being used as a factor to determine
compliance with a required
performance standard;

(iv) The center of gravity position that
results in the highest value of the
power-on reference stall speed; and

(v) The airplane trimmed for straight
flight at a speed selected by the
applicant, but not less than 1.18 Vsraue
and not greater than 1.36 vsres-

(5) Starting from the stabilized trim
condition, apply elevator control to
decelerate the airplane so that the speed
reduction does not exceed one knot per
second.

(6) The power-on reference stall
speed, Vsrpyr, may not be less than a 1-
g power-on stall speed, which is a
calibrated airspeed determined in the
stalling maneuver and expressed as:

/e

VSRF’WR - VCL MAX

where:
Veiuax = Speed occurring when lift
coefficient is first a maximum; and
nzw = Flight path normal load factor
(not greater than 1.0) at V¢ yax-
(c) In lieu of compliance with
§ 25.107(b), the following applies:
Vamin, in terms of calibrated airspeed,
may not be less than—

(2) 1.18 Vsrawr, with the operative
engines at the minimum thrust or power
existing at any point in the takeoff path;
and

(3) 1.10 times Vi established under
§25.149.

(d) In addition to compliance with
§§25.107(c)(1) and (c)(2), the following
also applies: A speed that provides the
maneuvering capability specified in
paragraph (k) below.

(e) In addition to compliance with
§25.107(a) and §§ 25.107(c) through (f),
the following also applies: Vero, in
terms of calibrated airspeed, must be
selected by the applicant to provide at
least the gradient of climb required by
paragraph (h) below, but may not be less
than—

(1) 1.18 Vsg; and

(2) A speed that provides the
maneuvering capability specified in
paragraph (k) below.

(f) In lieu of compliance with
§25.111(a), the following applies: The
takeoff path extends from a standing
start to a point in the takeoff at which
the airplane is 1,500 feet above the
takeoff surface, or at which the
transition from the takeoff to the en
route configuration is completed and
Vero is reached, whichever point is
higher. In addition—

(1) The takeoff path must be based on
the procedures prescribed in § 25.101(f);
(2) The airplane must be accelerated
on the ground to Ver, at which point the

critical engine must be made
inoperative and remain inoperative for
the rest of the takeoff; and

(3) After reaching Ver, the airplane
must be accelerated to Va.

(g) In lieu of compliance with § 25.119
(b), the following applies: A climb speed
of not more than Vrer.

(h) In lieu of compliance with
§25.121(c), the following applies:

Final takeoff. In the en route
configuration at the end of the takeoff
path determined in accordance with
§ 25.111, the steady gradient of climb
may not be less than 1.7 percent at Vero
and with—

(1) The critical engine inoperative and
the remaining engines at the available
maximum continuous power or thrust;
and

(2) The weight equal to the weight
existing at the end of the takeoff path,
determined under § 25.111.

(i) In lieu of compliance with
§25.121(d), the following applies:

Approach. In a configuration

operating procedure in which Vsgrg for
this configuration, with the operative
engines at the minimum thrust or power
existing at any point in the go-around,
does not exceed 110 percent of the
Vsrews fOr the related all-engines-
operating landing configuration, with
the operative engines at the power or
thrust setting for approach at the
reference flight path angle at Vrer, the
steady gradient of climb may not be less
than 2.7 percent with—

(1) The critical engine inoperative, the
remaining engines at the go-around
power or thrust setting;

(2) The maximum landing weight;

(3) A climb speed established in
connection with normal landing
procedures, but not more than 1.4 Vsrpy
with the operative engines at the
minimum power or thrust setting
existing at any point in the go-around;
and

(4) The landing gear retracted.

(j) In lieu of compliance with
§ 25.125(a)(2), the following applies: A
stabilized approach, with a calibrated
airspeed of not less than Vrer or Vmcy,
whichever is greater, must be
maintained down to the 50 foot height.
Vgrer may not be less than—

(1) 1.03 Vsro;

(2) 1.20 Vsromws With the operative
engines at the power or thrust setting for
approach at the reference flight path
angle;

(3) The airspeed that provides an
angle-of-attack margin to stall for not
less than a 20 knot equivalent airspeed
vertical gust with all engines operating
at the power or thrust setting for
approach at the reference flight path
angle;

(4) The airspeed that provides an
angle-of-attack margin to stall for not
less than a 15 knot equivalent airspeed
vertical gust with the critical engine
inoperative at the power or thrust
setting for approach at the reference
flight path angle; and

(5) A speed that provides the
maneuvering capability specified in
paragraph (k) below.

(k) In addition to compliance with
§ 25.143, the following applies: The
maneuvering capabilities in a constant
speed coordinated turn, as specified in
the table below, must be free of stall
warning or other characteristics that
might interfere with normal

(1) 1.03 Vgg; corresponding to the normal all-engines- maneuvering.
Maneuvering
Configuration Speed Bank Angle Thrust Representative of
(degrees)
TaKEOR . V> 30 | Asymmetric WAT-Limited.t
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Maneuvering
Configuration Speed Bank Angle Thrust Representative of
(degrees)
Takeoff Vo+XX2 40 | All-engines operating climb.3
En route .... VEro 40 | Asymmetric WAT-Limited.®
Landing Vrer 40 | Symmetric for approach at the reference approach
flight path angle.4

1 A combination of Weight, Altitude and Temperature (WAT) such that the thrust or power setting produces the minimum climb gradient speci-

fied in §25.121 for the flight condition.

2 Airspeed approved for all-engines-operating initial climb.
3That thrust or power setting which, in the event of failure of the critical engine and without any crew action to adjust the thrust or power of the
remaining engines, would result in the thrust or power specified for the takeoff condition at V>, or any lesser thrust or power setting that is used

for all-engines-operating initial climb procedures.

4Thrust may be adjusted during the maneuver to maintain the reference approach flight path angle.

(1) In lieu of compliance with
§ 25.145(a), the following applies: It
must be possible at any speed between
the trim speed prescribed in paragraph
(b)(1)(v), or (b)(4)(v), of this special
condition for flaps extended
configurations, and the minimum speed
obtained in conducting a stalling
maneuver, to pitch the nose downward
so that the acceleration to this selected
trim speed is prompt with—

(1) The airplane trimmed at the speed
prescribed in paragraph (b)(1)(v) of this
special condition for flaps retracted
configurations, or as prescribed in
paragraph (b)(4)(v) of this special
condition for flaps extended
configurations;

(2) The landing gear extended;

(3) The wing flaps—

(i) retracted, and

(ii) extended; and

(4) Power—

(i) off with the flaps retracted and,
with the flaps extended, with all
engines operating at the minimum
power or thrust level consistent with
that used to determine the power-on
reference stall speeds; and

(ii) at maximum continuous power on
the engines.

(m) In lieu of compliance with
§ 25.145(b)(2), the following applies:
Repeat paragraph (b)(1) of this section,
except begin with the flaps fully
extended and all engines at the
minimum power or thrust level
consistent with that used to determine
the power-on reference stall speed for
that flap position, and then retract the
flaps as rapidly as possible.

(n) In lieu of compliance with
§ 25.145(b)(5), the following applies:
Repeat paragraph (b)(4) of this section,
except with the flaps extended and all
engines at the minimum power or thrust
level consistent with that used to
determine the reference power-on stall
speed.

(0) In lieu of compliance with
§ 25.145(b)(6), the following applies:
With all engines at the minimum power
or thrust level consistent with that used

to determine the reference power-on
stall speed, flaps extended, and the
airplane trimmed at 1.3 Vsripyg, Obtain
and maintain airspeeds between Vsw,
and either 1.6 Vsripy, OF Vrg, whichever
is lower.

(p) In lieu of compliance with
§25.161(c)(2), the following applies: A
glide with the landing gear extended,
the most unfavorable center of gravity
position approved for landing with the
maximum landing weight, and the most
unfavorable center of gravity position
approved for landing, regardless of
weight with the wing flaps—

(1) retracted with power off at a speed
of 1.3 Vgrq, and

(2) extended with all engines at the
minimum power or thrust level
consistent with that used to determine
the power-on reference stall speed at a
speed of 1.3 Vsripyg-

(g) In lieu of compliance with
§25.175(d)(4), the following applies: All
engines at the minimum power or thrust
level consistent with that used to
determine the power-on reference stall
speed.

(r) In lieu of compliance with
§25.175(d)(5), the following applies:
The airplane trimmed at 1.3 Vsrope-

(s) In lieu of the speeds given in the
following part 25 requirements, comply
with the speeds as follows:
§§ 25.145[b)(1] and (b](4], 1.3 VSRL in

lieu of 1.4 Vg;.

§25.145(b)(1), 30 percent, in lieu of 40
percent.

§ 25.145(b)(1), power-on reference stall
speed, in lieu of stalling speed.

§ 25.145(C), 1.08 VSRL in lieu of 1.1 VS]_.

§25.145(c), 1.18 Vsripwe, in lieu of 1.2

Vsi.

§25.147(a), (a)(2), (c), and (d), 1.3 Vsra,

in lieu of 1.4 V.

§25.149(c), 1.13 Vsg, in lieu of 1.2 Vs
§25.161(b), (c)(1), and (c)(2), 1.3 Vsra, Or

1.3 Vsripyg for flaps extended

configurations, in lieu of 1.4 Vg.
§25.161(c)(3), 1.3 Vsr1, in lieu of the

first instance of 1.4 Vg, and 1.3

VsRrimm in lieu of the second instance

of 1.4 Vg,.

§25.161(d), 1.3 Vsr1 in lieu of 1.4 V.

§25.161(e)(3), 0.013 Vsro?, in lieu of
0.013 Vgoo.

§25.175(a)(2), (b)(1), (b)(2), and (b)(3),
1.3 VSRly in lieu Of 1.4 VS]_.

§25.175(b)(2)(ii), (Vmo + 1.3 Vsr1)/2, in
lieu of VMO +1.4 V51/2.

§25.175(c), Vsw and 1.7 Vsripe, in lieu
Of 1.1 VSJ_ and 1.8 V51.

§25.175(c)(4), 1.3 Verim in lieu of 1.4
Va1

§25.175(d), Vsw and 1.7 Vsropwe 10 lieu
of 1.1 Vgp and 1.3 Vs

§25.177(c), 1.13 Vsry, or 1.18 Vsrip,, for
flaps extended configurations, in lieu
Of 1.2 VSJ_.

§25.181(a) and (b ), 1.13 Vsry, or 1.18
Vsrimg for flaps extended
configurations, in lieu of 1.2 Vg;.

§ 25.201(3](2), 1.5 VSRlF'WR (Where VSRlPWR
corresponds to the power-on reference
stall speed with flaps in the approach
position, the landing gear retracted,
and maximum landing weight), in
lieu of 1.6 Vs1 (where Vg corresponds
to the stalling speed with flaps in the
approach position, the landing gear
retracted, and maximum landing
weight).

(t) In addition to compliance with
§§25.201(a)(1) and (a)(2), the following
also applies: The critical engine
inoperative and the power or thrust
setting on the remaining engines at the
minimum power or thrust level
appropriate for the flight condition used
to show compliance with a required
performance standard.

(u) In lieu of compliance with
§ 25.207(b), the following applies: The
warning may be furnished either
through the inherent aerodynamic
qualities of the airplane or by a device
that will give clearly distinguishable
indications under expected conditions
of flight. However, a visual stall warning
device that requires the attention of the
crew within the cockpit is not
acceptable by itself. If a warning device
is used, it must provide a warning in
each of the airplane configurations
prescribed in paragraph (a) of this
section at the speed prescribed in
paragraph (v)(1) and (2) below.
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(v) In lieu of compliance with
§ 25.207(c), the following applies:

(1) In each normal configuration with
the flaps retracted, when the speed is
reduced at rates not exceeding one knot
per second, stall warning must begin at
a speed, Vsw, exceeding the speed at
which the stall is identified in
accordance with § 25.201(d) by not less
than five knots or five percent,
whichever is greater. Once initiated,
stall warning must continue until the
angle of attack is reduced to
approximately that at which stall
warning began.

(2) In addition to the requirement of
paragraph (v)(1) above, when the speed
is reduced at rates not exceeding one
knot per second, in straight flight with
engines idling and at the center of
gravity position specified in paragraph
(b)(1)(iv) above, Vsw, in each normal
configuration with the flaps retracted,
must exceed Vsr by not less than three
knots or three percent, whichever is
greater.

(3) In each normal configuration with
the flaps extended, when the speed is
reduced at rates not exceeding one knot
per second, stall warning must begin at
a speed, Vsw, exceeding the speed at
which the stall is identified in
accordance with § 25.201(d) by not less
than five knots or five percent,
whichever is greater. Once initiated,
stall warning must continue until the
angle of attack is reduced to
approximately that at which stall
warning began.

(4) In addition to the requirement of
paragraph (v)(3) above, when the speed
is reduced at rates not exceeding one
knot per second, in straight flight with
the critical engine inoperative and the
power or thrust setting on the remaining
engines at the minimum power or thrust
level appropriate for the flight condition
used to show compliance with a
required performance standard, and at
the center of gravity position specified
in paragraph (b)(4)(i) above, Vsw, in
each normal configuration with the
flaps extended, must exceed Vsrpys by
not less than three knots or three
percent, whichever is greater.

(5) In slow-down turns with at least
1.5g load factor normal to the flight path
and airspeed deceleration rates greater
than 2 knots per second, with the flaps
and landing gear in any normal
position, the stall warning margin must
be sufficient to allow the pilot to
prevent stalling (as defined in
§ 25.201(d)) when recovery is initiated
not less than one second after the onset
of stall warning. Compliance with this
requirement must be demonstrated
with—

(i) The airplane trimmed for straight
flight at a speed of 1.3 Vsr with the flaps
retracted or 1.3 Vsgrpyg with the flaps
extended; and

(ii) The power or thrust necessary to
maintain level flight at 1.3 Vs with the
flaps retracted or 1.3 Vsray: with the
flaps extended.

(w) In addition to compliance with
§ 25.207(a) and paragraphs (u) and (v)
above, the following applies: Stall
warning must also be provided in each
abnormal configuration of the high lift
devices likely to be used in flight
following system failures (including all
configurations covered by Airplane
Flight Manual procedures).

(x) In lieu of the speeds given in
§§25.233(a) and 25.237(a), comply with
speeds as follows: 0.2 Vropyg in lieu of
0.2 Vs

(v) In lieu of the definition of V in
§25.735(f)(2), the following apply:

VZVREF/1.3

Vgrer=Airplane steady landing
approach speed, in knots, at the
maximum design landing weight and in
the landing configuration at sea level.

(z) In lieu of compliance with
§25.735(g), the following applies: The
minimum speed rating of each main
wheel-brake assembly (that is, the initial
speed used in the dynamometer tests)
may not be more than the V used in the
determination of kinetic energy in
accordance with paragraph (f) of this
section, assuming that the test
procedures for wheel-brake assemblies
involve a specified rate of deceleration,
and, therefore, for the same amount of
kinetic energy, the rate of energy
absorption (the power absorbing ability
of the brake) varies inversely with the
initial speed.

(aa) In lieu of the speeds given in the
following part 25 requirements, comply
with the speeds as follows:
§25.773(b)(1)(i), 1.5 Vsgra, in lieu of 1.6

Vsi.

§25.1001(c)(1) and (c)(3), 1.3 Vsry, in
lieu of 1.4 Vg.
§25.1323(c)(1), 1.23 Vsry, in lieu of 1.3

Vsi.

§25.1323(c)(2), 1.20 Vsrom in lieu of

1.3 Veo.

§25.1325(e), 1.20 Vsropr, in lieu of 1.3

Vso, and 1.7 Vsgry, in lieu of 1.8 Vs1.

2. Head-up Display Used as a Primary
Flight Display

(a) Display Requirements.

(1) The HUD must provide
information necessary to enable rapid
pilot interpretation of the airplane’s
flight state and position during all
phases of flight. This information shall
enable the flightcrew to manually
control the airplane and monitor the
performance of the automatic flight

control system. The HUD display shall
enable manual airplane control
including guidance, if necessary, during
an engine failure during any phase of
flight. The monochrome HUD must
equivalently perform the intended
function of conventional color primary
flight instruments and utilize display
features that compensate for the lack of
color. Operational acceptability of the
HUD system for use while manually
controlling the airplane shall be
demonstrated and evaluated by the
FAA. This task-oriented demonstration
will evaluate crew workload and pilot
compensation for normal, abnormal,
and emergency operations, with single
and multiple failures not shown to be
extremely improbable by the system
safety analysis, and is extended to all
HUD display formats, unless use of
specific formats is prohibited for
specific phases of flight.

(2) The current mode of the flight
guidance/automatic flight control
system shall be clearly annunciated in
the HUD, unless it is displayed
elsewhere in close proximity to the
HUD field of view and shown to be
equivalently conspicuous. Likewise,
other essential information and alerts
that are related to displayed information
and may require immediate pilot action
must be displayed for instant
recognition, either on the HUD or in
close proximity to the HUD field of
view. Such information, depending on
the phase of flight, includes
malfunctions of primary data sources,
guidance and control, and excessive
deviations that require a go-around
maneuver.

(3) If a windshear detection system or
a traffic alert and collision avoidance
system (TCAS) is installed, the guidance
will be provided on the HUD. When the
ground proximity warning system
detects excessive terrain closure,
appropriate annunciations are displayed
on the HUD. Additional warnings and
annunciations that are required to be a
part of these systems, and are normally
required as part of the approved design
to be in the pilot’s primary field of view
(i.e., the line of vision when looking
forward along the flight path), must
remain in the pilot’s primary field of
view when utilizing the HUD for flight
information.

(4) Symbols must appear clean-
shaped, clear, and explicit. Lines must
be narrow, sharp-edged, and without
halo or aliasing. Symbols must be stable
with no discernible flicker or jitter.

(5) The optical qualities
(accommodation, luminance, vergence)
of the HUD shall be uniform across the
entire field of view. When viewed by
both eyes from any off-center position
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within the eyebox, non-uniformities
shall not produce perceivable
differences in binocular view.

(6) For all phases of flight, the HUD
must update the positions and motions
of primary control symbols with
sufficient rates and latencies to support
satisfactory manual control
performance.

(7) The HUD display must present all
information in a clear and unambiguous
manner. Display clutter must be
minimized. The HUD symbology must
not excessively interfere with the pilots’
forward view, ability to visually
maneuver the airplane, acquire
opposing traffic, and see the runway
environment. Interference would be
considered excessive if it prevents the
pilot from seeing flight hazards, such as
airborne traffic, terrain, and obstacles, or
outside visual references required for
safe operation such as approach lights,
runway lights, runways, and runway
markings. Critical and essential data
elements of primary flight displays must
not be removed by any declutter
function. Changes in the display format
and primary flight data arrangement
should be minimized to prevent
confusion and to enhance the pilots’
ability to interpret vital data.

(8) The content, arrangement, and
format of the information must be
sufficiently compatible with the head
down displays to preclude pilot
confusion, misinterpretation, or
excessive cognitive workload.
Immediate transition between the two
displays, whether required by
navigation duties, failure conditions,
unusual airplane attitudes, or other
reasons, must not present difficulties in
data interpretation or delays/
interruptions in the crew’s ability to
manually control the airplane or to
monitor the automatic flight control
system.

(9) The HUD display must enable the
flightcrew to immediately recognize and
perform a safe recovery from unusual
airplane attitudes. This capability must
be shown in a simulator and on the
airplane for all foreseeable modes of
upset. However, “corner conditions”
(i.e., test conditions where more than
one attitude parameter is at its extreme
value) may be demonstrated in the
simulator. Foreseeable modes of upset
include—

(i) flightcrew mishandling;

(ii) autopilot failure, as applicable to
the MD-17 type design; and

(iii) turbulence/gust encounters.

(b) Installation Requirements.

(1) The arrangement of HUD display
controls must be visible to and within
reach of the pilot from any normal
seated position. The position and

movement of the controls must not lead
to inadvertent operation. The HUD
controls must be illuminated to be
visible for all normal cockpit lighting
conditions, and must not create any
objectionable reflections on the HUD or
other flight instruments.

(2) The HUD combiner brightness
must be controllable to ensure
uninterrupted visibility of all displayed
information in the presence of
dynamically changing background
(ambient) lighting conditions. If
automatic control of HUD brightness is
not provided, it must be shown that a
single setting is satisfactory. When the
HUD brightness level is changed, the
relative luminance of each displayed
symbol, character, or data shall vary
smoothly. In no case shall any selectable
brightness level allow any information
to be invisible while other data remains
discernible. There shall be no
objectionable brightness transients
when switching between manual and
automatic control. The HUD data shall
be visible in lighting conditions from 0
fL to 10,000 fL. If certain lighting
conditions prevent the crew from seeing
and interpreting HUD data (for example,
flying directly toward the sun),
accommodation must be provided to
permit the crew to make a ready
transition to the head down displays.

(3) To the greatest extent practicable,
the HUD controls must be integrated
with other controls, including the flight
director, to minimize the crew workload
associated with HUD operation and to
ensure flightcrew awareness of engaged
flight guidance modes.

(4) The visibility of the HUD and the
primary flight information displayed is
paramount to the HUD’s ability to
perform its intended function as a
primary flight display. The fundamental
requirements for instrument
arrangement and visibility specified in
§§25.1321, 25.773, and 25.777 apply to
these devices.

(i) The design eyebox should be
laterally and vertically centered around
the respective pilot’s design eye
position, and should be large enough
that the minimum monocular field of
view is visible at the following
minimum displacements from the
cockpit design eye position:

Lateral: 1.5 inches left and right
Vertical: 1.0 inches up and down
Longitudinal: 2.0 inches fore and aft

(i) The HUD installation must
accommodate pilots from 52" to 6'3"
tall, seated with seat belts fastened and
positioned at the design eye position
(ref. § 25.777(c)). Larger eyebox
dimensions may be required for meeting
operational requirements for use as a

full time primary flight display.
Operational suitability and compliance
with the requirements of the above cited
regulations must be demonstrated and
evaluated by the FAA. The design eye
position must comply with the above
cited regulations.

(5) Notwithstanding compliance with
the minimum eyebox dimensions given
above, the HUD eyebox must be large
enough to serve as a primary flight
display without inducing adverse effects
on pilot vision and fatigue. Use of the
HUD system shall not place
physiologically burdensome limitations
on head position. There must be no
adverse physiological effects of long
term use of the HUD system, such as
fatigue or eye strain.

(c) System Requirements.

(1) The HUD system must be shown
to perform its intended function as a
primary flight display during all phases
of flight. The normal operation of the
HUD system cannot adversely affect, or
be adversely affected by, other airplane
systems. Malfunctions of the HUD
system that cause loss of all primary
flight information, including that
displayed on the HUD and head down
instruments, shall be extremely
improbable.

(2) The classification of the HUD
system’s failure to display flight
information and navigation information,
as applicable to the airplane type
design, including the potential to
display hazardously misleading
information, must be assessed according
to §§25.1309 and 25.1333. All
alleviating flightcrew actions that are
considered in the HUD safety analysis
must be validated during testing for
incorporation in the airplane flight
manual procedures section or for
inclusion in type-specific training. The
failure cases discussed below, which
consider the entire suite of cockpit
displays of each flight parameter,
hazardously misleading failures are, by
definition, not associated with a suitable
warning.

(i) Attitude. Display of attitude in the
cockpit is a critical function. Loss of all
attitude display, including standby
attitude, is classified as a catastrophic
failure and must be extremely
improbable. Loss of primary attitude
display for both pilots is classified as a
major failure and must be improbable.
Display of hazardously misleading roll
or pitch attitude simultaneously on the
primary attitude displays for both pilots
is classified as a catastrophic failure and
must be extremely improbable. Display
of hazardously misleading roll or pitch
attitude on any single primary attitude
display is classified as a major failure
and must be improbable.
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(ii) Airspeed. Display of airspeed in
the cockpit is a critical function. Loss of
all airspeed display, including standby,
is classified as a catastrophic failure and
must be extremely improbable. Loss of
primary airspeed display for both pilots
is classified as a major failure and must
be improbable. Displaying hazardously
misleading airspeed simultaneously on
both pilots’ displays, coupled with the
loss of stall warning or overspeed
warning functions, is classified as a
catastrophic failure and must be
extremely improbable.

(iii) Barometric Altitude. Display of
altitude in the cockpit is a critical
function. Loss of all altitude display,
including standby, is classified as a
catastrophic failure and must be
extremely improbable. Loss of primary
altitude display for both pilots is
classified as a major failure and must be
improbable. Displaying hazardously
misleading altitude simultaneously on
both pilots’ displays is classified as a
catastrophic failure and must be
extremely improbable.

(iv) Vertical Speed. Display of vertical
speed in the cockpit is an essential
function. Loss of vertical speed display
to both pilots is classified as a major
failure and must be improbable.

(v) Slip/Skid Indication. The slip/skid
or side slip indication is an essential
function. Loss of this function to both
pilots is classified as a major failure and
must be improbable. Simultaneously
misleading slip/skid or side slip
information to both pilots is classified
as a major failure and must be
improbable.

(vi) Heading. Display of stabilized
heading in the cockpit is an essential
function. Displaying hazardously
misleading heading information on both
pilots’ primary displays is classified as
a major failure and must be improbable.
Loss of stabilized heading in the cockpit
is classified as a major failure and must
be improbable. Loss of all heading
information in the cockpit is classified
as a catastrophic failure and must be
extremely improbable.

(vii) Navigation. Display of navigation
information (excluding heading,
airspeed, and clock data) in the cockpit
is an essential function. Loss of all
navigation information is classified as a
major failure and must be improbable.
Displaying hazardously misleading
navigational or positional information
simultaneously on both pilots’ displays
is classified as a major failure and must
be improbable. However, the
nonrestorable loss of the combination of
all navigation and communication
functions is classified as a catastrophic
failure and must be extremely
improbable.

(viii) Crew Alerting Displays. Loss of
crew alerting for essential functions is
classified as a major failure and must be
improbable. Display of hazardously
misleading crew alerting messages is
classified as a major failure and must be
improbable.

(3) The display of hazardously
misleading information on more than
one primary flight display is classified
as a catastrophic failure and must be
extremely improbable; therefore, the
HUD system software which generates,
displays, or affects the generation or
display of primary flight information
shall be developed to Level A
requirements, as specified by RTCA
Document DO-178B, “Software
Considerations in Airborne Systems and
Equipment Certification,” or similar
processes that provide equivalent
product and compliance data.
Monitoring software shown to have no
ability to generate, display, or affect the
generation or display of primary flight
information, and which has the
capability to command shutdown of the
HUD system, shall be developed to no
less rigor than that defined for Level C,
or criticality as determined by a safety
assessment of the HUD system.

(4) The HUD system must monitor the
position of the combiner and must not
display conformal data that is
hazardously aligned due to combiner
position, without a warning to alert the
crew of the condition.

(5) The HUD system must be shown
to comply with the high intensity
radiated fields certification
requirements of Special Condition 3.

3. Protection from Unwanted Effects of
High Intensity Radiated Fields

(a) Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated
fields.

(b) For the purpose of this special
condition, the following definition
applies: Critical Functions. Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Discussion: With the trend toward
increased power levels from ground-
based transmitters, plus the advent of
space and satellite communications,
coupled with electronic command and
control of the airplane, the immunity of
critical digital avionics systems to HIRF
must be established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraph 1 OR 2 below:

1. A minimum threat of 100 volts per
meter peak electric field strength from
10 KHz to 18 GHz.

1a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the following field strengths for the
frequency ranges indicated.

Field strength (Volts
Frequency per meter)

Peak Average
10 KHz-100 KHz ...... 30 30
100 KHz-500 KHz .... 40 30
500 KHz-2 MHz ....... 30 30
2 MHz-30 MHz ......... 190 190
30 MHz-70 MHz ....... 20 20
70 MHz-100 MHz ..... 20 20
100 MHz-200 MHz ... 30 30
200 MHz-400 MHz ... 30 30
400 MHz-700 MHz ... 80 80
700 MHz-1 GHz ....... 690 240
1 GHz-2 GHz 970 70
2 GHz-4 GHz ... 1570 350
4 GHz—6 GHz ........... 7200 300
6 GHz-8 GHz ........... 130 80
8 GHz-12 GHz ......... 2100 80
12 GHz-18 GHz ....... 500 330
18 GHz—40 GHz ....... 780 20

4. Interaction of Systems and Structures

(a) General. Airplanes equipped with
systems that affect structural
performance, either directly or as a
result of a failure or malfunction, must
account for the influence of these
systems and their failure conditions in
showing compliance with the
requirements of subparts C and D of part
25. The following criteria must be used
to evaluate the structural performance of
airplanes equipped with flight control
systems, autopilots, stability
augmentation systems, load alleviation
systems, flutter control systems, and
fuel management systems. If these
criteria are used for other systems, it
may be necessary to adapt the criteria to
the specific system.
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(b) System fully operative. With the
system fully operative, the following
apply:

(1) Limit loads must be derived in all
normal operating configurations of the
systems from all the limit conditions
specified in subpart C, taking into
account any special behavior of such
systems or associated functions or any
effect on the structural performance of
the airplane that may occur up to the
limit loads. In particular, any significant
nonlinearity (rate of displacement of
control surface, thresholds, or any other
system nonlinearities) must be
accounted for in a realistic or
conservative way when deriving limit
loads from limit conditions.

(2) The airplane must meet the
strength requirements of part 25 (static
strength, residual strength), using the
specified factors to derive ultimate loads
from the limit loads defined in
paragraph (b)(1) above. The effect of
nonlinearities must be investigated
beyond limit conditions to ensure the
behavior of the systems presents no
anomaly compared to the behavior
below limit conditions. However,
conditions beyond limit conditions
need not be considered when it can be
shown that the airplane has design
features that make it impossible to
exceed those limit conditions.

(3) The airplane must meet the
aeroelastic stability requirements of
§25.629.

Figure 1

(c) System in the Failure Condition.
For any system failure condition not
shown to be extremely improbable, the
following apply:

(1) At the time of occurrence. Starting
from 1-g level flight conditions, a
realistic scenario, including pilot
corrective actions, must be established
to determine the loads occurring at the
time of failure and immediately after
failure. The airplane must be able to
withstand these loads, multiplied by an
appropriate factor of safety that is
related to the probability of occurrence
of the failure. The factor of safety (F.S.)
is defined in Figure 1.

Factor of Safety at Time of Occurrence

1.50

F.S.
1.25

i
10

{
107

1.0

P, - Probability of occurrence of failure mode j (per hour)

BILLING CODE 4910-13-C

(i) These loads must also be used in
the damage tolerance evaluation
required by § 25.571(b) if the failure
condition is probable.

(ii) Freedom from aeroelastic
instability must be shown up to the
speeds defined in § 25.629(b)(2). For
failure conditions that result in speed
increases beyond Vc/Mc, freedom from
aeroelastic instability must be shown to
the increased speeds, so that the
margins intended by § 25.629(b)(2) are
maintained.

(iii) Notwithstanding subparagraph (1)
of this paragraph, failures of the system
that result in forced structural vibrations
(oscillatory failures) must not produce
peak loads that could result in

catastrophic fatigue failure or
detrimental deformation of primary
structure.

(2) For the continuation of the flight.
For the airplane in the system failed
state, and considering any appropriate
reconfiguration and flight limitations,
the following apply:

(i) Static and residual strength must
be determined for loads derived from
the following conditions at speeds up to
V., or the speed limitation prescribed
for the remainder of the flight:

(A) The limit symmetrical
maneuvering conditions specified in
§§25.331 and 25.345.

(B) The limit gust conditions specified
in § 25.341, but using the gust velocities
for V¢, and in § 25.345.

(C) The limit rolling conditions
specified § 25.349 and the limit
unsymmetrical conditions specified in
§§25.367 and 25.427(b) and (c).

(D) The limit yaw maneuvering
conditions specified in § 25.351.

(E) The limit ground loading
conditions specified in §§25.473 and
25.491.

(ii) For static strength substantiation,
each part of the structure must be able
to withstand the loads specified in
subparagraph (2)(i) of this paragraph,
multiplied by a factor of safety
depending on the probability of being in
this failure state. The factor of safety is
defined in Figure 2.
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Figure 2

Factor of Safety for Continuation of Flight

1.5

F.S.
1.0 L

i
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1.0

Q, - Probability of being in failure condition j

BILLING CODE 4910-13-C

Q;=(T})(P;) where:

Tj=Average time spent in failure
condition j (in hours)

Pj=Probability of occurrence of failure
mode j (per hour)

Note: If P; is greater than 10 ~3 per flight
hour, then a 1.5 factor of safety must be
applied to all limit load conditions specified
in subpart C.

R.S'F.

(iii) For residual strength
substantiation as defined in § 25.571(b),
structures affected by failure of the
system and with damage in combination
with the system failure, a reduced factor
may be applied to the loads of
subparagraph (2)(i) of this paragraph.
However, the residual strength level
must not be less than the 1-g flight load,

Figure 3
Residual Strength Factor

23

combined with the loads introduced by
the failure condition, plus two-thirds of
the load increments of the conditions
specified in subparagraph (2)(i) of this
paragraph, applied in both positive and
negative directions (if appropriate). The
residual strength factor (R.S.F.) is
defined in Figure 3.

|
1077

Q.- Probability of being in failure condition j

BILLING CODE 4910-13-C

Q;=(Tj)(Pj) where:

Tj=Average time spent in failure
condition j (in hours)

Pj=Probability of occurrence of failure
mode j (per Hour)

1
1070

Note: If P; is greater than 10 3 per flight
hour, then a residual strength factor of 1.0
must be used.

(iv) If the loads induced by the failure
condition have a significant effect on
fatigue or damage tolerance, then their
effects must be taken into account.

1.0

(v) Freedom from aeroelastic
instability must be shown up to the
speeds determined from Figure 4.
Flutter clearance speeds V' and V"' may
be based on the speed limitation
specified for the remainder of the flight,
using the margins defined by
§25.629(b).
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Figure 4
Clearance Speed

|
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Qj - Probability of being in failure condition j

BILLING CODE 4910-13-C

V’'=Clearance speed as defined by
§25.629(b)(2).

V"=Clearance speed as defined by
§25.629(b)(1).

Q;=(Tj)(Pj) where:

Tj=Average time spent in failure
condition j (in hours)

Pj=Probability of occurrence of failure
mode j (per hour)

Note: If P; is greater than 10~ 3 per flight
hour, then the flutter clearance speed must
not be less than V",

(vi) Freedom from aeroelastic
instability must also be shown up to V'
in Figure 4 above, for any probable
system failure condition combined with
any damage considered in the
evaluation required by § 25.571(b).

(vii) If the mission analysis method is
used to account for continuous
turbulence, all the systems failure
conditions associated with their
probability must be accounted for in a
rational or conservative manner in order
to ensure that the probability of
exceeding the limit load is not higher
than the value prescribed in appendix G
to part 25.

(3) Consideration of certain failure
conditions may be required by other
sections of this part, regardless of
calculated system reliability. Where
analysis shows the probability of these
failure conditions to be less than 109,
criteria other than those specified in this
paragraph may be used for structural
substantiation to show continued safe
flight and landing.

(d) Warning Considerations. For
system failure detection and warning,
the following apply:

(1) The system must be checked for
failure conditions, not shown to be
extremely improbable, that degrade the
structural capability of the airplane
below the level required by part 25 or

i
107

significantly reduce the reliability of the
remaining system. The flightcrew must
be made aware of these failures before
flight. Certain elements of the control
system, such as mechanical and
hydraulic components, may use special
periodic inspections, and electronic
components may use daily checks, in
lieu of warning systems, to ensure
failure detection. These certification
maintenance requirements must be
limited to components that are not
readily detectable by normal warning
systems and where service history
shows that inspections will provide an
adequate level of safety.

(2) The existence of any failure
condition, not shown to be extremely
improbable, during flight that could
significantly affect the structural
capability of the airplane, and for which
the associated reduction in
airworthiness can be minimized by
suitable flight limitations, must be
signaled to the flightcrew. For example,
failure conditions that result in a factor
of safety below 1.25, as determined by
paragraph (c) of this special condition,
or flutter clearance speeds below V”, as
determined by paragraph (c) of this
special condition, must be signaled to
the flightcrew during flight.

(e) Dispatch with Known Failure
Conditions. If the airplane is to be
dispatched in a known system failure
condition that affects structural
performance, or affects the reliability of
the remaining system to maintain
structural performance, then the
provisions of this special condition
must be met for the dispatched
condition and for subsequent failures.
Operational and flight limitations may
be taken into account.

(f) The following definitions are
applicable to this special condition:

1.0

Structural performance: The
capability of the airplane to meet the
structural requirements of part 25.

Flight limitations: Limitations that
can be applied to the airplane flight
conditions following an in-flight
occurrence and that are included in the
flight manual (e.g., speed limitations,
avoidance of severe weather conditions,
etc.).

Operational limitations: Limitations,
including flight limitations, that can be
applied to the airplane operating
conditions before dispatch (e.g., fuel
and payload limitations).

Probabilistic terms: The probabilistic
terms (probable, improbable, extremely
improbable) used in this special
condition are the same as those used in
Advisory Circular (AC) 25.1309-1A.

Failure condition: The term failure
condition is the same as that used in AC
25.1309-1A; however, this special
condition applies only to system failure
conditions that affect the structural
performance of the airplane (e.g., failure
conditions that induce loads, change the
response of the airplane to inputs such
as gusts or pilot actions, or lower flutter
margins).

5. Design Maneuvering Requirements for
Fly-by-Wire

(a) Maximum elevator displacement
at Va. In lieu of compliance with
§25.331(c)(1) of the FAR; the airplane is
assumed to be flying in steady level
flight (point Ai, § 25.333(b)) and, except
as limited by pilot effort in accordance
with § 25.397, the cockpit pitching
control device is suddenly moved to
obtain extreme positive pitching
acceleration (nose up). In defining the
tail load condition, the response of the
airplane must be taken into account.
Airplane loads that occur subsequent to
the normal acceleration at the center of
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gravity exceeding the maximum positive
limit maneuvering factor, n, need not be
considered.

(b) Pitch maneuver loads. In addition
to the requirements of § 25.331; it must
be established that pitch maneuver
loads induced by the system itself (e.g.,
abrupt changes in orders made possible
by electrical rather than mechanical
combination of different inputs) are
accounted for.

(c) Roll maneuver loads. In lieu of
compliance with § 25.349(a), the
following conditions, speeds, and
spoiler and aileron deflections (except
as the deflections may be limited by
pilot effort) must be considered in
combination with an airplane load
factor of zero and of two-thirds of the
positive maneuvering factor used in
design. In determining the required
aileron and spoiler deflections, the
torsional flexibility of the wing must be
considered in accordance with
§25.301(h).

(1) Conditions corresponding to
steady rolling velocities must be
investigated. In addition, conditions
corresponding to maximum angular
acceleration must be investigated. For
the angular acceleration conditions, zero
rolling velocity may be assumed in the
absence of a rational time history
investigation of the maneuver.

(2) At Va, sudden deflection of the
cockpit roll control up to the limit is
assumed.

(3) At V¢, the cockpit roll control
must be moved suddenly and
maintained so as to achieve a rate of roll
not less than that obtained in paragraph
(2).

(4) At Vp, the cockpit roll control
must be moved suddenly and
maintained so as to achieve a rate of roll
not less than one third of that obtained
in paragraph (2).

(5) It must also be established that roll
maneuver loads induced by the system
itself (i.e., abrupt changes in orders
made possible by electrical rather than
mechanical combination of different
inputs) are acceptably accounted for.

(d) Yaw maneuver loads. In lieu of
compliance with § 25.351, the airplane
must be designed for loads resulting
from the conditions specified in
paragraph (e) below. Unbalanced
aerodynamic moments about the center
of gravity must be reacted in a rational
or conservative manner considering the
principal masses furnishing the reacting
inertia forces. Physical limitations of the
airplane from the cockpit yaw control
device to the control surface deflection,
such as control stop position, maximum
power and displacement rate of the
servo controls, or control law limiters,
may be taken into account.

(e) Maneuvering. At speeds from Vuc
to Vp, the following maneuvers must be
considered. In computing the tail loads,
the yawing velocity may be assumed to
be zero.

(1) With the airplane in unaccelerated
flight at zero yaw, it is assumed that the
cockpit yaw control device (pedal) is
suddenly displaced (with critical rate)
to the maximum deflection, as limited
by the stops.

(2) With the cockpit yaw control
device (pedal) deflected as specified in
paragraph (1) above, it is assumed that
the airplane yaws to the resulting side
slip angle (beyond the static side slip
angle).

(3) With the airplane yawed to the
static sideslip angle with the cockpit
yaw control device deflected as
specified in paragraph (1) above, it is
assumed that the cockpit yaw control
device is returned to neutral.

6. Limit Engine Torque Loads for
Sudden Engine Stoppage

In lieu of showing compliance with
§25.361(b), the following apply:

(a) For turbine engine and auxiliary
power unit installations, the mounts
and local supporting structure must be
designed to withstand each of the
following:

(1) The maximum limit torque load
imposed by—

(i) A sudden deceleration due to a
malfunction that could result in a
temporary loss of power or thrust
capability, and could cause a shutdown
due to vibrations; and

(ii) The maximum acceleration of the
engine and auxiliary power unit.

(2) The maximum torque load,
considered as ultimate, imposed by
sudden engine or auxiliary power unit
stoppage due to a structural failure,
including fan blade failure.

(3) The load condition defined in
paragraph (a)(2) of this section is also
assumed to act on adjacent airframe
structure, such as the wing and fuselage.
This load condition is multiplied by a
factor of 1.25 to obtain ultimate loads
when the load is applied to the wing
and fuselage structure.

7. Flight Characteristic Compliance
Determination by Use of the Handling
Qualities Rating System (HQRS) for
EFCS Failure Cases

(a) In lieu of showing compliance
with § 25.672(c), a handling qualities
rating system will be used for evaluation
of EFCS configurations resulting from
single and multiple failures not shown
to be extremely improbable. The
handling qualities ratings are:

(1) Satisfactory: Full performance
criteria can be met with routine pilot
effort and attention.

(2) Adequate: Adequate for continued
safe flight and landing; full or specified
reduced performance can be met, but
with heightened pilot effort and
attention.

(3) Controllable: Inadequate for
continued safe flight and landing, but
controllable for return to a safe flight
condition, safe flight envelope, and/or
reconfiguration so that the handling
qualities are at least adequate.

(b) Handling qualities will be allowed
to progressively degrade with failure
state, atmospheric disturbance level,
and flight envelope. Specifically, within
the normal flight envelope, the pilot-
rated handling qualities must be
satisfactory/adequate in moderate
atmospheric disturbance for probable
failures, and must not be less than
adequate in light atmospheric
disturbance for improbable failures.

8. Static Longitudinal Stability

In lieu of compliance with § 25.173,
the airplane must be shown to have
suitable static longitudinal stability in
any condition normally encountered in
service, including the effects of
atmospheric disturbance. The HQRS
may be used to make this assessment.

9. Static Lateral-Directional Stability

In lieu of compliance with § 25.177,
the following applies:

(a) The airplane must be shown to
have suitable static lateral directional
stability in any condition normally
encountered in service, including the
effects of atmospheric disturbance. The
HQRS may be used to make this
assessment.

(b) In straight, steady sideslips, the
rudder control movements and forces
must be substantially proportional to
the angle of sideslip in a stable sense;
and the factor of proportionality must
lie between limits found necessary for
safe operation throughout the range of
sideslip angles appropriate to the
operation of the airplane. At greater
angles, up to the angle at which full
rudder is used or a rudder force of 180
pounds is obtained, the rudder pedal
forces may not reverse; and increased
rudder deflection must be needed for
increased angles of sideslip. Compliance
with this paragraph must be
demonstrated for all landing gear and
flap positions and symmetrical power
conditions at speeds from 1.13 Vsgra, or
1.18 Vsripug for flaps extended
configurations, to Veg, Vi g, or Vec/ Mec,
as appropriate.
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10. Control Surface Awareness

In addition to compliance with
§§25.143, 25.671, and 25.672, when a
flight condition exists where, without
being commanded by the crew, control
surfaces are coming so close to their
limits that return to the normal flight
envelope and (or) continuation of safe
flight requires a specific crew action, a
suitable flight control position
annunciation shall be provided to the
crew, unless other existing indications
are found adequate or sufficient to
prompt that action.

Note: The term suitable also indicates an
appropriate balance between nuisance and
necessary operation.

11. Steep Approach Air Distance

In lieu of compliance with § 25.125(a)
for steep approach landing distances,
the following applies:

(a) The horizontal distance necessary
to land and to come to a complete stop,
including an airborne distance of no less
than the greater of 500 feet or the
distance resulting from the combination
of an aim point on the runway offset 300
feet from the runway threshold to be
used in operations plus the
demonstrated 30 touchdown dispersion
distance from the touchdown aim point,
must be determined (at each weight for
temperature, altitude, and wind within
the operational limits established by the
applicant for the airplane) as follows:

(1) The airplane must be in the
landing configuration.

(2) A stabilized approach, with a
calibrated airspeed of not less than Vrer
or Vmew, whichever is greater, must be
maintained down to the 50 foot height.
Vrer may not be less than—

(i) 1.03 Vsro;

(ii) 1.20 Vsromr with the operative
engines at the power or thrust setting for
approach at the reference flight path
angle;

(iii) The airspeed that provides an
angle-of-attack margin to stall for not
less than a 20 knot equivalent airspeed
vertical gust with all engines operating
at the power or thrust setting for
approach at the reference flight path
angle;

(iv) The airspeed that provides an
angle-of-attack margin to stall for not
less than a 15 knot equivalent airspeed
vertical gust with the critical engine
inoperative at the power or thrust
setting for approach at the reference
flight path angle; and

(v) A speed that provides the
maneuvering capability specified in
paragraph (k) of Special Condition 1.

(3) Changes in configuration, power or
thrust, and speed, must be made in

accordance with the established
procedures for service operation.

(4) The landing must be made without
excessive vertical acceleration, tendency
to bounce, nose over, ground loop, or
porpoise.

(5) The landings may not require
exceptional piloting skill or alertness.

12. Landing Distances for Special
Approaches to Short Field Landings

(a) In lieu of compliance with
§ 25.125(a), the following applies: The
horizontal distance necessary to land
and come to a complete stop from a
point 50 feet above the landing surface
must be determined (for each weight,
altitude, wind, temperature, and runway
slope within the operational limits
established for the airplane) as follows:

(1) The airplane must be in the
landing configuration.

(2) A stabilized approach, with a
calibrated airspeed of not less than Vrer
or Vmew, whichever is greater, must be
maintained down to the 50 foot height.
Vrer may not be less than—

(l) 1.03 VSRQ;

(ii) 1.20 Vsromr with the operative
engines at the power or thrust setting for
approach at the reference flight path
angle;

(iii) The airspeed that provides an
angle-of-attack margin to stall for not
less than a 20 knot equivalent airspeed
vertical gust with all engines operating
at the power or thrust setting for
approach at the reference flight path
angle;

(iv) The airspeed that provides an
angle-of-attack margin to stall for not
less than a 15 knot equivalent airspeed
vertical gust with the critical engine
inoperative at the power or thrust
setting for approach at the reference
flight path angle; and

(v) A speed that provides the
maneuvering capability specified in
paragraph (k) of Special Condition 1.

(3) Changes in configuration, power or
thrust, and speed, must be made in
accordance with the established
procedures for service operation.

(4) The landing must be made without
excessive vertical acceleration, tendency
to bounce, nose over, ground loop, or
porpoise.

(5) The landings may not require
exceptional piloting skill or alertness.

(b) In lieu of compliance with
§25.125(b), the following applies: For
land planes, the landing distance on
land must be determined on level,
smooth, dry and wet, hard-surfaced
runways. In addition—

(1) The pressures on the wheel
braking systems may not exceed those
specified by the brake manufacturer;

(2) The brakes may not be used so as
to cause excessive wear of brakes or
tires; and

(3) Means other than wheel brakes
may be used if that means—

(1) Is safe and reliable;

(ii) Is used so that consistent results
can be expected in service; and

(iii) Is such that exceptional skill is
not required to control the airplane.

(4) The average touchdown rate of
descent must not exceed 4 feet per
second and the approach flight path
angle must be no steeper than —3
degrees for a normal approach.

(c) Procedures must be established by
the applicant for use in service that are
consistent with those used to establish
the performance data under this special
condition. These procedures must be
able to be consistently executed in
service by crews of average skill, and
must include, as applicable, speed
additives for turbulence and gusts for
approaches with all engines operating
and with an engine failure on final
approach, and the use of thrust reversers
on all operative engines during the
landing rollout.

(d) The procedures and performance
data established under this special
condition must be furnished in the
Airplane Flight Manual.

13. Thrust for Landing Climb

In lieu of compliance with § 25.119(a),
the following applies: The engines at the
power or thrust that is available eight
seconds after initiation of movement of
the power or thrust controls to the go-
around power or thrust setting from the
thrust level necessary to maintain a
stabilized approach at a flight path angle
two degrees steeper than the desired
flight path angle.

Issued in Renton, WA on November 17,
1999.

Vi L. Lipski,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 99-30891 Filed 11-29-99; 8:45 am]|
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-87—AD; Amendment 39—
11434; AD 99-24-10]

RIN 2120-AA64
Airworthiness Directives; Precise

Flight, Inc. Model SVS Ill Standby
Vacuum Systems

AGENCY: Federal Aviation
Administration, DOT.
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ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to all aircraft equipped with
Precise Flight, Inc. Model SVS III
standby vacuum systems installed in
accordance with the applicable
supplemental type certificate (STC) or
through field approval. This AD
requires incorporating revised operating
limitations for the affected standby
vacuum systems into the airplane flight
manual (AFM), and repetitively
inspecting the push-pull cable, vacuum
lines, saddle fittings, and shuttle valve
for correct installation and damage
(wear, chafing, deterioration, etc.). This
AD also requires immediately correcting
any discrepancy found and conducting
a function test of the vacuum system
after the inspections. This AD is the
result of reports of shuttle valve failure
and standby vacuum system
malfunction on aircraft. The actions
specified by this AD are intended to
detect and correct problems with the
standby vacuum system before failure or
malfunction and to provide operating
procedures for the pilot regarding the
use and limitations of this system.
DATES: Effective January 14, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 14,
2000.

ADDRESSES: Service information that
applies to this AD may be obtained from
Precise Flight, Inc., 63120 Powell Butte
Road, Bend, Oregon 97701; telephone:
(800) 547—2558. This information may
also be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE—-87—
AD, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the Office of the
Federal Register, 800 North Capitol
Street, NW, suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Ms.
Dorothy Lundy, Aerospace Engineer,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW, Renton,
Washington 98055—-4065; telephone:
(425) 227-2260; facsimile: (425) 227—
1181.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to all aircraft equipped with
Precise Flight, Inc. Model SVC III
standby vacuum systems installed in
accordance with the applicable

supplemental type certificate (STC) or
through field approval was published in
the Federal Register as a notice of
proposed rulemaking (NPRM) on July 7,
1999 (64 FR 36618). The NPRM
proposed to require incorporating
revised operating limitations for the
affected standby vacuum systems into
the airplane flight manual (AFM), and
repetitively inspecting the push-pull
cable, vacuum lines, saddle fittings, and
shuttle valve for correct installation and
damage (wear, chafing, deterioration,
etc.). The NPRM also proposed to
require immediately correcting any
discrepancy found and conducting a
function test of the vacuum system after
each inspection.

The NPRM was the result of reports
of shuttle valve failure and standby
vacuum system malfunction on aircraft.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Compliance Time of This AD

The compliance times of this AD are
presented in calendar time. Although
malfunction or failure of the standby
vacuum systems is only unsafe while
the aircraft is in flight, the condition is
not a direct result of repetitive aircraft
operation. The unsafe condition could
exist on a standby vacuum system
installed on an aircraft with only 50
hours time-in-service (TIS), but may not
develop on another standby vacuum
system installed on an aircraft until
1,000 hours TIS. The inspection
compliance times are utilized to
coincide with annual inspections so as
to allow the owner/operator of the
aircraft to have the required action
accomplished at a time when he/she has
already scheduled maintenance
activities.

Cost Impact

The FAA estimates that 10,000
standby vacuum systems will be
affected by this AD, that it will take
approximately 3 workhours per vacuum

system to accomplish the actions, and
that the average labor rate is
approximately $60 an hour. Based on
these figures, the total cost impact of
this AD on U.S. operators is estimated
to be $1,800,000, or $180 per airplane.

These figures only take into account
the costs of the initial inspection and
initial functional test of the standby
vacuum systems; subsequent
inspections and functional tests and any
corrective actions are not included in
the cost impact. The FAA has no way
of determining the number of repetitive
inspections and functional tests each
airplane owner/operator will incur over
the life of an airplane incorporating one
of the affected standby vacuum systems.
The FAA also has no way of
determining the number of standby
vacuum systems that will require
corrective action based on the
inspection results.

Regulatory Impact

This rule does not have Federalism
implications as defined in Executive
Order No. 13132. This means it does not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. The FAA has not
consulted with state authorities prior to
publication of this rule.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:
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PART 39—AIRWORTHINESS

DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

99-24-10 Precise Flight, Inc.: Amendment
39-11434; Docket No. 98—-CE-87—AD.

Applicability: Model SVS III standby
vacuum systems, installed on, but not limited

to, the aircraft listed in the following chart.
These systems can be installed either in
accordance with the applicable supplemental
type certificate (STC) or through field
approval:

Affected STC

Make and model airplanes

SA2160NM

SA2161NM
SA2162NM

SA2163NM
SA2164NM
SA2166NM
SA2167NM

SA2168NM

Raytheon Beech Models 23, A23, A23A, A23-19, 19A, B19, B19A, A23-24, B23, C23, A24, A24R, B24R, C24R,
35, A35, B35, C35, D35, E35, F35, G35, 35R, H35, J35, K35, M35, N35, P35, S35, V35, V35A, V35B, 35-33,
35-A33, 35-B33, 35-C33, 35-C33A, E33, E33A, E33C, F33, F33A, F33C, G33, 36, A36, A36TC, B36TC, 4S
(YT=34), A45 (T-34A, B-45), D45(T-34B), and 77 Series.

Raytheon Beech Model V35B.

Cessna Models 120, 140, 140A, 150, 150A, 150B, 150C, 150D, 150E, 150F, 150G, 150H, 150J, 150K, 150L,
A150L, 150M, 152, A152, A150K, A150M, 170, 170A, 170B, 172, 172A, 172B, 172C, 172D, 172E, 172F
(USAFT-41A), 172G, 172H (USAFT-41A), 1721, 172K, 172L, 172M, 172N, 172P, 172Q, 175, 175A, 175B,
175C, P172D, R172E (USAFT-41B, USAFT41-3, and USAFT-41D), R172F (USAFT-41D and USAFT-41C),
R172G (USAFT-41D), R172H (USAFT-41D), R172J, R172K, 172RG, 177, 177A, 177B, 177RG, 180, 180A,
180B, 180C, 180D, 180E, 180F, 180G, 180H, 180J, 180K, 182, 182A, 182B, 182C, 182D, 182E, 182F, 182G,
182H, 182J, 182K, 182L, 182M, 182N, 182P, 182Q, 182R, 182RG, T182, T182RG, T182R, 185, 185A, 185B,
185C, 185D, 185E, A185E, A185F, 188, 188A, 188B, A188, A188B, T188C, 206, P206, P206A, P206B, P206C,
P206D, P206E, TP206A, TP206B, TP206C, TP206D. TP206E, U206-A, U206-B, U206-C, U206-D, U206-E,
U206-F, U206G, TU206-A, TU206-B, TU206-C, TU206-D, TU206-E, TU206-F, TU206-G, 207, 207A, T207,
T207A, 210, 210A, 210B, 210C, 210D, 210E, 210F, 210-5 (205), 210-5A (205A), T210F, 210G, T-210G, 210H,
T-210H, 210J, 205P, T-210J, 210K, T-210K, T210L, 210L, 210M, T210M, 210N, P210N, T210N, 205T, 210R,
P210R, 205U, T210R, 210-5, 210-5A, 305A (USAF 0-1A), 305C (USAF 0-1E), 305D (USAF 0-1F), 305F,
305B (USAF T0-1D), 305E (0-1D or 0-1F), and 321 (Navy OE-2).

Cessna Model U206G.

Cessna Model 180Q.

Cessna Model 177.

The New Piper Aircraft, Inc. (Piper) Models L-14, PA-12, PA-12S, PA-14, PA-15, PA-16, PA-16S, PA-17, PA—
18, PA-18A, PA-18S, PA-18-105 (Special), PA-185-105 (SP), PA-18-125 (Army L-21A), PA-18AS-125,
PA-185-125, PA-18-135, PA-18A-135, PA-18AS-135, PA-18S-135, PA-18-150, PA-18A-150, PA-18AS—
150, PA-18S-150, PA-19 (Army L-18C), PA-19S, PA-20, PA-20S, PA-20-115, PA-20S-115, PA-20-135,
PA-22, PA-22-108, PA-22-135, PA-22S5-135, PA-22-150, PA-22S-150, PA-22-160, PA-225-160, PA-24,
PA-24-250, PA-24-260, PA-24-400, PA-25, PA-25-235, PA-25-260, PA-32-260, PA-32RT-300, PA-
32RT-301T, PA-32-300, PA-32RT-300T, PA-32-301, PA-32S-300, PA-32R-301, PA-32-301T, PA-32R-
300, PA-32R-301T, PA-28-140, PA-28-141, PA-28-150, PA-28-151, PA-28-160, PA-28S-160, PA-28—
180, PA-28R-180, PA-28S-180, PA-28-235, PA-28S-235, PA-28-181, PA-28-161, PA-28R-200, PA-28R—
201, PA-28R-201T, PA-28-236, PA-28RT-201, PA-28RT-201T, PA-28-201T, PA-36-285, PA-36-300, PA—
36-375, PA-38-112, and PA-46-310P.

Mooney Models M20, M20A, M20B, M20C, M20D, M20E, M20F, M20G, M20J, M20K, M20M, and M22.
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Affected STC

Make and model airplanes

SA2683NM

Aerocar, Inc. Model |, Aerodifusion, S.L. Model Jodel D-1190S, Aeromere, S.A. Model Falco F.8.L., Aeronautica
Macchi S.P.A. Models AL60, AL60-B, AL60-F5, and AL60-C5, Aeronautica Macchi & Aerfer Model AM-3,
Aeronca Inc. Models 15AC and S15AC, Aerospatiale Model TB20 Trinidad, Arctic Aircraft Co., Inc. Models S—
1A, S-1A-65F, S-1A-85F, S-1A-90F, S-1B1 (Army L-67 XL—6), and S—-1B2, Avions Mudry et Cie Model CAP
10B, American Champion Models (Bellanca, Aeronca) 7AC, 7ACA, S7AC (L-16A), 7BCM (L-16B), 7CCM, 7DC,
S7DC, 7EC, S7EC, 7ECA, 7FC, 7GC, 7GCA, 7GCCA, 7GCB, 7GCBA, 7GCBC, 7HC, 7JC, 7KC, 7KCAB,
8KCAB, 8GCBC, 11AC, S11AC, 11BC, S11BC, 11CC, and S11CC, Bellanca Aircraft Corporation, Models 14-9,
14-9L, 14-12F-3, 14-13, 14-13-2, 14-13-3, 14-13-3W, 14-19, 14-19-2, 14-19-3A, 17-30, 17-31, 17-31TC,
17-30A, 17-31A, and 17-31ATC, Biemond, C. Model Teal CB1, Board, G.R. Models Columbia XJL-1 and
Bolkow Jr., Clark Aircraft, Inc. Models 12 and 1000, Falcon Aircraft Corporation Model F-1, Flug und
Fahrzeugwerke AG Model AS 202/15 “Brand,” Found Brothers Model FBA-2C, Fuji Heavy Industries Models
FA-200-160, FA—200-180, and FA-200-180A0, Funk Aircraft Model Funk C, Kearns, Edward Scott (Garcia,
Henry S.) Model (Emigh) Trojan A-2, Swift Museum Foundation, Inc. Model (Globe) GC-1A, GC-1B, Goodyear
Aircraft Model GA-22A, Great Lakes Aircraft Model 2T-1A-1 and 2T-1A-2, Grumman American Models G-164,
G-164A, G-164B, AA-1, AA-1A, AA-1B, AA-1C, AA-5, AA-5A, and AA-5B, Commander Aircraft (Gulfstream)
Models 112, (112A, 112B, 112TC, 112TCA, 114, and 114A, Helio Enterprises Models H-250, H-295 (USAF U-
10D), H-391 (USAF YL—-24), H-395 (SAF L—28A), H-395A, HT—295, and H—700, Prop—Jets, Inc. (Interceptor
Corp., Aero Commander, Meyers) Models 200, 200A, 200B, 200C, and 200D, C. Itoh Aircraft Maintenance &
Engineering Co. LTD. Model N-62, Jamieson Corporation Model J-2—-L1B, Jodel, Avion Models D-140-B, DR—
1050, D-1190, and 150, Lake Models C-1, C-2-IV, LA-4, LA-4-200, and LA-4-250, Luscombe Aircraft Corp.
Models 8, 8A, 8B, 8C, 8D, 8E, 8F, T-8F, and 11A, Maule Aerospace Technology Corp. Models Bee Dee M—4,
M-4, M-4C, M-4S, M-4T, M-4-180C, M—-4-180S, M—4-210, M—-4-201C, M-4-210S, M—4-210T, M—-4-220S,
M-4-220T, M-5-180C, M-5-200, M-5-210C, M-5-210TC, M-T-220C, M-5-235, M-5-235C, M-6-180, M—6—
235, M-7-235, MX-7-180, MX-7-235, Messerschmitt-Bolkow Models BO-209-150 FV&RV, B0O209-160
FV&RV, BO-209, and 1500FF, Nardi S.A. Model FN-333, Jimmie Thompson Enterprise (Navion Rangemaster
Aircraft Corporation) Models Navion (L-17A), Navion A (L-17B, L-17C), Navion B, D, E, F, G, and H, White
International Ltd. Models (Pitts) S—-1S, S-1T, S—-2, and S-2A, Procaer S.P.A. Models F 15/B, F 15/C, and F 15/
E, Gulfstream Aerospace Corporation (Rockwell) Models 111, 112, 112B, 112TC, 112TCA, and 114, Aermacchi
S.p.A Models S.205, S.205-18F, S.205-18/R, S.205-20/F, S.205-20/R, S.205-22/R, S.208, S.208A, F.260, and
F.260B, Socata—Groupe Aerospatiale Models Rallye Series MS880B, MS885, MS892-A-150, MS892E-150,
MS893A, MS893E, MS894A, MS894E, TB9, TB10, and TB21, Stinson Models 108-2 and108-3, Sud Aviation
Models Gardan GY.80-1500, GY.80-160, and GY.80-180, Taylorcraft Aircraft Company Models F19, F21, and
F21A, Univair Aircraft Corporation (Forney) Models F-1, F-1A, (ERCO) E, 415D, (ALON) A-2, A20a, (Mooney)
M10, (Mooney) (ERCO) 415-C, and 415-CD, Augustair, Inc. (Varga Aircraft Corporation) Models 2150, 2150A,

and 2180.

Note 1: The above list includes the aircraft
where the Precise Flight, Inc. Model SVS III
standby vacuum systems could be installed
through STC. This list is not meant to be
exhaustive nor does it include all aircraft
with the systems installed through field
approval.

Note 2: This AD applies to any aircraft
with a standby vacuum system installed that
is identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
aircraft that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished. To detect and correct
problems with the standby vacuum system
before failure or malfunction and to provide
operating procedures for the pilot regarding
the use and limitations of this system,
accomplish the following:

(a) Within the next 30 calendar days after
the effective date of this AD, accomplish

whichever (paragraph (a)(1) or (a)(2) below)
of the following that applies:

(1) For airplanes with the affected standby
vacuum system installed in accordance with
the applicable STC, incorporate the
applicable Precise Flight, Inc. Airplane Flight
Manual Supplement (AFMS) for Standby
Vacuum Systems (each document
corresponds with the applicable STC as
presented in the chart below) into the
Airplane Flight Manual (AFM), including
installing all placards specified in these
AFMS’s; or insert a copy of the Appendix to
this AD into the AFM, including installing all
placards specified in the Appendix:

Applicable STC AFMS date
SA2160NM May 7, 1998.
SA2161NM ... August 6, 1998.
SA2162NM ... August 6, 1998.
SA2163NM ... August 6, 1998.
SA2164NM ... August 6, 1998.
SA2166M August 6, 1998.

SA2167NM ...
SA2168NM ...
SA2683NM

August 6, 1998.
August 6, 1998.
August 6, 1998; or

(2) For airplanes with the affected standby
vacuum system installed through field
approval, insert the Appendix to this AD into
the AFM, including installing all placards
specified in the Appendix.

(b) Within the next 12 calendar months
after the effective date of this AD, and
thereafter at intervals specified in the

following paragraphs, inspect the push-pull
cable, vacuum lines, saddle fittings, and
shuttle valve for correct installation and
damage (wear, chafing, deterioration, etc.).
Accomplish these inspections in accordance
with Precise Flight Instructions for
Continued Airworthiness (Section 3.3 of
Installation Report No. 50050), Revision 25,
dated August 26, 1996.

(1) Reinspect the push-pull cable, vacuum
lines, and saddle fittings at intervals not to
exceed 12 calendar months; and

(2) Reinspect the shuttle valve at intervals
not to exceed 24 calendar months.

(c) Prior to further flight after each
inspection required by paragraph (b) of this
AD, accomplish the following in accordance
with Precise Flight Instructions for
Continued Airworthiness (Section 3.3 of
Installation Report No. 50050), Revision 25,
dated August 26, 1996.

(1) Correct any discrepancy found; and

(2) Conduct a function test of the vacuum
system and assure proper function.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue, SW, Renton,
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Washington 98055-4065. The request shall
be forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(f) The inspections, corrections, and test
required by this AD shall be done in
accordance with Precise Flight Instructions
for Continued Airworthiness (Section 3.3 of
Installation Report No. 50050), Revision 25,
dated August 26, 1996. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Precise Flight, Inc., 63120
Powell Butte Road, Bend, Oregon 97701.
Copies may be inspected at the FAA, Central
Region, Office of the Regional Counsel, 901
Locust, Room 506, Kansas City, Missouri
64106, or at the Office of the Federal Register,
800 North Capitol Street, NW, suite 700,
Washington, DC.

(g) This amendment becomes effective on
January 14, 2000.

Appendix to Docket No. 98-CE-87-
AD—Precise Flight, Inc. AFMS for
Standby Vacuum System

System Description

A Precise Flight Standby Vacuum System
may be installed to provide a temporary
vacuum system in the event of a primary
vacuum failure. The Standby Vacuum
System operates on the differential between
the intake manifold and ambient air pressure
and is directed through a shuttle valve
system to drive your flight instruments.

I. Operating Limitations

A. Instructions

1. The Standby Vacuum System is for
emergency or standby use only and not for
dispatch purposes.

2. Vacuum powered and/or Vacuum gyro
directed autopilot operation may be
unreliable when the Standby Vacuum System
is the sole source of vacuum. Vacuum
powered or vacuum gyro directed autopilot
should be OFF when operating with a failed
primary vacuum system.

3. The Supplemental Vacuum System is
not designed to operate pneumatic de-ice
systems. DO NOT operate a pneumatic de-ice

system when operating with a failed primary
vacuum system.

4. Above 10,000 ft. pressure altitude,
engine power settings may have to be
significantly reduced to provide adequate
vacuum power for proper gyro instrument
operation.

5. The following placards are required to
be in full view of pilot:

B. Placards

Placard to be located on the push/pull
control cable.

Placard to be located around the LED for
the pump inop warning light.

Placard to be placed in front and in full
view of the pilot.

STANDBY VACUUM SYSTEM EQUIPPED:
FOR OPERATING INSTRUCTIONS AND
LIMITATIONS SEE SUPPLEMENT IN
OWNERS MANUAL OR PILOTS OPER-
ATING HANDBOOK

One of the following placards must be
placed in full view of the pilot near the
instrument vacuum indicator after
appropriate entries have been made.

APPROXIMATE STANDBY VACUUM AVAILABLE—ALTITUDE—POWER CHART FOR AIRCRAFT WITH CONSTANT SPEED

PROPELLER—MAXIMUM CONTINUOUS RPM

Press alt. (ft.)

RPM

Man. pressure

SVS Vacuum in. hg min.

Max.
Max.
Max.
Max.
Max.

APPROXIMATE STANDBY VACUUM AVAILABLE—ALTITUDE—POWER CHART FOR AIRCRAFT WITH A FIXED PITCH PROPELLER

Press alt. (ft.)

RPM

SVS Vacuum in. hg min.

II. Operating Procedures

A. Normal Procedures
1. Ground Check

a. Cycle the Standby Vacuum Control Knob
OUT—ON—and return Control Knob IN—
OFF—position.

2. Before Takeoff

a. Idle Engine at low speed, momentarily
pull the standby vacuum knob out—ON—
and check vacuum gauge. Normally, the
vacuum reading will be slightly higher. After
checking system push Standby Vacuum
System knob IN—OFF—. Check that vacuum
gauge has returned to the previous reading.

3. Enroute

a. Regularly check vacuum gauge and
monitor warning light for proper vacuum
system operation.

B. Emergency Procedures

1. Primary Vacuum Failure Warning Light
Mluminates

a. Pull the Standby Vacuum System knob
OUT—ON—and adjust throttle setting as
required to maintain adequate vacuum for
the primary instruments—Suction Gauge
Reading in the Green Arc—If necessary
descend to a lower altitude to obtain a larger
differential between manifold and ambient
pressure. Vacuum power must be closely
monitored by checking the vacuum gauge
frequently.

b. The SVS is not designed for continued
IFR flight. Immediate steps should be taken
to return to VFR conditions or to land. If this
is not possible, IFR flight should be
continued only as long as necessary to return
to VFR conditions or land the airplane.

WARNING: FAILURE OF THE VACUUM
SYSTEM STILL CONSTITUTES AN
EMERGENCY SITUATION REGARDLESS OF

THE INSTALLATION OF THE SVS. IT MAY
NOT BE POSSIBLE TO MAINTAIN A SAFE
ALTITUDE AND MAKE USE OF THE SVS.
IN SUCH A SITUATION THE AIRPLANE
MUST BE FLOWN USING NON-VACUUM
POWERED INSTRUMENTS.

c. If descent is impractical:

* Periodically and temporarily reduce
power as required to provide adequate
vacuum to the aircraft primary instruments.

* Reapply power as required, while
comparing vacuum driven gyros against the
Turn and Bank Indicator, Turn Coordinator,
VSI and/or other flight instruments.

* When an obvious discrepancy is noted
between the vacuum driven instruments and
other flight instrumentation. Periodically and
temporarily reduce power as required to
provide adequate vacuum to the aircraft
primary instruments.

III. Performance
No Change.
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Issued in Kansas City, Missouri, on
November 15, 1999.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 99-30519 Filed 11-29-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-46—-AD; Amendment
39-11441; AD 99-24-16]

RIN 2120-AA64
Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747
series airplanes, that requires removal of
cable guards in the lateral control
system and replacement with new,
improved cable guards. This
amendment is prompted by reports of
high control wheel forces and restricted
control wheel movement. The actions
specified by this AD are intended to
prevent deterioration of cable guards in
the lateral control system, which could
result in a jam of the lateral control
system and consequent reduced lateral
controllability of the airplane.

DATES: Effective January 4, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 4,
2000.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Tamara L. Anderson, Aerospace
Engineer, Airframe Branch, ANM-1208S,
FAA, Transport Airplane Directorate,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 227-2771; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal

Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 747 series airplanes was
published in the Federal Register on
July 16, 1999 (64 FR 38383). That action
proposed to require removal of cable
guards in the lateral control system and
replacement with new, improved cable
guards.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

One commenter supports the
proposed rule.

Request To Revise Cost Impact
Information

One commenter requests that the cost
impact information be revised to
include the work hours required to gain
access and close up, and to test the
lateral flight control system after the
replacement of the cable guards. The
commenter states that cost impact
information provided in the proposed
rule estimates 10 work hours per
airplane is necessary for the
replacement, whereas the Boeing service
bulletin estimates 31.5 work hours per
airplane.

The FAA does not concur with the
commenter’s request. The cost impact
information, below, describes only the
“direct” costs of the specific actions
required by this AD. The number of
work hours necessary to accomplish the
required actions, specified as 10 in the
cost impact information, below, was
provided to the FAA by the
manufacturer based on the best data
available to date. This number
represents the time necessary to perform
only the actions actually required by
this AD. The FAA recognizes that, in
accomplishing the requirements of any
AD, operators may incur “incidental”
costs in addition to the “direct” costs.
The cost analysis in AD rulemaking
actions, however, typically does not
include incidental costs, such as the
time required to gain access and close
up, planning time, or time necessitated
by other administrative actions. Because
incidental costs may vary significantly
from operator to operator, they are
almost impossible to calculate. No
change to the final rule is necessary in
this regard.

Request To Extend the Compliance
Time

One commenter requests that the
compliance time for the replacement of
the cable guards be extended from 2
years to 4 years. The commenter states
that it has replaced deteriorated cable
guards found during various inspection
and maintenance tasks in the area, but
that it is unaware of any cases where
deterioration of the cable guards has led
to binding of the control cables. Due to
the access required for the replacement,
the commenter states that a longer
compliance time would better
accommodate its work schedule.

The FAA does not concur with the
commenter’s request to extend the
compliance time. In developing an
appropriate compliance time for this
action, the FAA considered the safety
implications, parts availability, and
normal maintenance schedules for
timely accomplishment of the
modification. In consideration of these
items, as well as two reports of cable
binding due to cable guard deterioration
in service, the FAA has determined that
2 years represents an appropriate
interval of time allowable wherein the
modifications can be accomplished
during scheduled maintenance intervals
for the majority of affected operators,
and an acceptable level of safety can be
maintained. No change to the final rule
is necessary in this regard.

Request To Consider Repetitive
Inspections in Lieu of Replacement

One commenter requests that the FAA
consider allowing repetitive inspections
of the cable guards in lieu of the
required replacement. The commenter
states that repetitive inspections and on-
condition replacement of cable guards,
as well as the elimination of existing
cable guards from spares, provides an
acceptable level of safety. The
commenter also notes that, on freighters,
the lateral control cables are exposed
and can be easily inspected.

The FAA does not concur with the
commenter’s request. The FAA has
determined that the eventual
replacement of all existing cable guards
is required because it is not known how
long the cable guards will remain intact
after exposure to airplane grease. No
change to the final rule is necessary in
this regard.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.
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Cost Impact

There are approximately 956 Model
747 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 219 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 10 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $60 per work hour.
Required parts will cost approximately
$11,000 per airplane. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be
$2,540,400, or $11,600 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44

FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-24-16 Boeing: Amendment 39-11441.
Docket 99-NM—-46-AD.

Applicability: Model 747 series airplanes,
as listed in Boeing Alert Service Bulletin
747-27A2364, dated September 3, 1998,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent deterioration of cable guards in
the lateral control system, which could result
in a jam of the lateral control system and
consequent reduced lateral controllability of
the airplane, accomplish the following:

Replacement

(a) Within 2 years after the effective date
of this AD, remove existing cable guards in
the lateral control system and replace with
new, improved cable guards in accordance
with Boeing Alert Service Bulletin 747—
27A2364, dated September 3, 1998.

Note 2: Removal of existing cable guards
and replacement with new, improved cable
guards between Stations 300 and 420
accomplished prior to the effective date of
this AD in accordance with Boeing Service
Letter 747-SL—27-134, dated December 23,
1993, is considered acceptable for
compliance with paragraph (a) of this AD.

Spares

(b) As of the effective date of this AD, no
person shall install a cable guard with a part
number and dash number listed in Table 1
of this AD, on any airplane.

TABLE 1.—CABLE GUARDS NOT TO BE INSTALLED

Part No.

Part dash No.

65B82025

65B82204

65B82443

65B82025-2 through 65B82025-4 inclusive
65B82025-9 through 65B82025-10 inclusive
65B82025-17 through 65B82025-22 inclusive
65B82025-25

65B82025-27 through 65B82025-46 inclusive
65B82025-48 through 65B82025-57 inclusive
65B82204-9 through 65B82204-10 inclusive
65B82204-18 through 65B82204—-22 inclusive
65B82204-25

65B82204-31 through 65B82204—-40 inclusive
65B82204-43 through 65B82204—-44 inclusive
65B82204-61 through 65B82204-76 inclusive
65B82204-81 through 65B82204-86 inclusive
65B82443-9 through 65B82443-10 inclusive
65B82443-12

65B82443-14 through 65B82443-18 inclusive
65B82443-21 through 65B82443-22 inclusive
65B82443-26 through 65B82443-31 inclusive

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that

provides an acceptable level of safety may be

used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,

Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
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Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The replacement shall be done in
accordance with Boeing Alert Service

Bulletin 747-27A2364, dated September 3,
1998. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(f) This amendment becomes effective on
January 4, 2000.

Issued in Renton, Washington, on
November 18, 1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-30629 Filed 11-29-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—-NM-89-AD; Amendment
39-11435; AD 99-24-11]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757—-200 and —300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 757—
200 and —300 series airplanes, that
requires modification of the slide/raft
evacuation system by installing a girt
reinforcement chafing patch. This
amendment is prompted by reports of
holes in the inflatable area of the slide/
raft evacuation system due to chafing
against the installation support bracket.
The actions specified by this AD are
intended to prevent holes in the

inflatable portion of the slide/raft
evacuation system, which could result
in the slide/raft being less effective as a
raft during an emergency water landing.
DATES: Effective January 4, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 4,
2000.

ADDRESSES: The service information
referenced in this AD may be obtained
from Air Cruisers Company, Technical
Publications Department, P.O. Box 180,
Belmar, New Jersey 07719-0180. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Keith Ladderud, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2780;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 757-200 and —300 series
airplanes was published in the Federal
Register on July 20, 1999 (64 FR 38846).
That action proposed to require
modification of the slide/raft evacuation
system by installing a girt reinforcement
chafing patch.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

Two commenters support the
proposed rule. One commenter states
that it is not affected by the proposed
rule because its airplanes are not
equipped with the slide/rafts referenced
in the proposal. Another commenter
states that it is in the process of
accomplishing the actions specified by
Air Cruisers Company Service Bulletin
757-105-25-51, dated January 29, 1999.

Request To Revise the Unsafe Condition

One commenter suggests that the
unsafe condition cited in the notice of
proposed rulemaking (NPRM) be revised
to state that holes caused by the slide/
raft chafing on the harness bracket could

result in the slide/raft being “less
effective” as a raft during an emergency
water landing rather than “unusable.”
The commenter contends that the
escape slide/rafts are designed with two
independent inflation chambers. Each
independent chamber is capable of
supporting the rated occupancy of the
slide/raft, and there have been no
reports of holes in both chambers.

The FAA concurs with the
commenter’s statement that the holes
caused by the slide/raft chafing against
the bracket could result in the slide/raft
being “less effective” rather than
“unusable.” Based on reports that only
one chamber of the slide/raft would be
affected, the FAA has determined that
this change is appropriate and has
changed the final rule accordingly.

Request To Add an Inspection
Requirement

One commenter states that an
immediate inspection of the slide/rafts
is required to ensure that any slide/raft
already chafed ““to the point of failure”
be repaired immediately.

The FAA does not concur that an
immediate inspection of the slide/rafts
is necessary. To date, the FAA has
received only two reports of chafing/
scuffing of the slide/rafts that have
resulted in a small hole being worn
through one of the two inflatable
chambers. The FAA adds that such a
condition would result in a slow leak
that would only affect the rafting use of
the escape slide/raft. In light of this, the
FAA has determined that
accomplishment of paragraph (a) of this
AD to require modification of the slide/
raft within 36 months after the effective
date of this AD is adequate in ensuring
operational safety. No change to the
final rule is necessary in this regard.

Request To Revise Paragraph (a) of the
Proposed Rule

One commenter questions the
effectiveness of the proposed repair
(modification) action of adding a
chafing patch, as specified by paragraph
(a) of the proposed AD, since that patch
may cause wear of another component,
or simply delay the onset of a hole from
wear. The commenter states that “‘a
corrective action to eliminate the
interference and subsequent repetitive
abrasion would seem more appropriate
in order to solve this problem.”

The FAA does not concur with the
commenter’s request to revise the action
(modification) required by paragraph (a)
of the proposed AD. Although the FAA
acknowledges the concerns of the
commenter regarding corrective action
to eliminate damage to the slide/raft, the
FAA has evaluated this modification for
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its wear resistance and determined that
modification of the slide/raft, in
accordance with the requirements of
paragraph (a) of the AD, is adequate to
ensure the continued safety of the
affected fleet.

Request To Extend the Compliance
Time in Paragraph (b)

One commenter requests that the
compliance time in paragraph (b) of the
proposed AD be extended from “As of
the effective date of this AD” to “As of
30 days after the effective date of this
AD.” The commenter contends that the
compliance time should be extended to
allow additional time for obtaining the
slide/raft spares and to ensure that
sufficient stock levels of those parts can
be maintained.

The FAA does not concur with the
commenter’s request to extend the
compliance time in paragraph (b) of the
proposed AD to 30 days. The FAA
considers that the specified compliance
time allows sufficient time for obtaining
spares and maintaining stock levels.
Further, the intent of that paragraph is
to prohibit the installation of spares that
have been determined to create an
unsafe condition, and to simply require
the use of one part rather than another.
In general, once an unsafe condition has
been determined to exist, it is the FAA’s
policy not to allow that condition to be
introduced into the fleet. When it is
determined that approved parts are
immediately available to operators, the
installation of unsafe parts after the
effective date of the AD is prohibited.
Further, the FAA considers that the
period of time between publication of
the final rule AD in the Federal Register
and the effective date of the final rule
(usually 30 days) is sufficient to provide
operators with an opportunity to
determine their immediate need for
modified spares and to obtain them.
However, in individual cases where this
is not possible, every AD contains a
provision that allows an operator to
obtain an extension of compliance time

based upon a specific showing of need.
The FAA considers that this policy does
increase safety and does not impose
undue burdens on operators. Therefore,
no change to the final rule is necessary
in this regard.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 445 Model
757—-200 and —300 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 310 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 5 work
hours per airplane to accomplish the
modification, and that the average labor
rate is $60 per work hour. Required
parts will cost approximately $145 per
airplane. Based on these figures, the cost
impact of the AD on U.S. operators is
estimated to be $137,950, or $445 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

Therefore, in accordance with
Executive Order 12612, it is determined
that this final rule does not have

sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-24-11 Boeing: Amendment 39-11435.
Docket 99-NM—-89—-AD.

Applicability: Model 757-200 and —300
series airplanes, equipped with Air Cruisers
Company slide/raft evacuation systems
having part and serial numbers identified in
Table 1 of this AD; certificated in any
category.

TABLE 1.—AIR CRUISERS COMPANY SLIDE/RAFT EVACUATION SYSTEMS SUBJECT TO THIS AD

Name Part No. Serial No.
Air Cruisers D30657—( ) ..ec..... Prior to 1132.
Air Cruisers D30658—( ) ......... Prior to 0859.
Air Cruisers D30659—( ) ......... Prior to 0860.
Air Cruisers 61570-( ) Prior to 0321.
Air Cruisers 61475—( ) ... Prior to 0137.
Air Cruisers 61475—( ) 0138, 0139.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area

subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the

owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
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the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent holes in the inflatable portion
of the slide/raft evacuation system, which
could result in the slide/raft being less
effective as a raft during an emergency water
landing, accomplish the following:

Modification

(a) Within 36 months after the effective
date of this AD, modify the slide/raft
evacuation system in accordance with Air
Cruisers Company Service Bulletin 757-105—
25-51, dated January 29, 1999.

Spares

(b) As of the effective date of this AD, no
person shall install a slide/raft evacuation
system having a part number and serial
number identified in Table 1 of this AD, on
any airplane, unless that slide/raft evacuation
system has been modified in accordance with
Air Cruisers Company Service Bulletin 757—
105-25-51, dated January 29, 1999.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The modification shall be done in
accordance with Air Cruisers Company
Service Bulletin 757-105-25-51, dated
January 29, 1999. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Air Cruisers Company,
Technical Publications Department, P.O. Box
180, Belmar, New Jersey 07719-0180. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(f) This amendment becomes effective on
January 4, 2000.

Issued in Renton, Washington, on
November 18, 1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-30628 Filed 11-29-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-122—-AD; Amendment
39-11436; AD 99-24-12]

RIN 2120-AA64

Airworthiness Directives; Lockheed
Model L-1011-385 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Lockheed Model
L—-1011-385 series airplanes, that
currently requires revision of the
Airplane Flight Manual (AFM) to
prohibit operation of the fuel boost
pumps when fuel quantities are below
certain levels, and to add maintenance
procedures for operating the airplane
under certain conditions. That AD also
requires the installation of a placard on
the engineer’s fuel panel to advise the
maintenance crew that operation of the
fuel boost pumps is prohibited under
certain conditions. This amendment
adds a terminating modification for the
requirements of the existing AD. This
amendment is prompted by reports of
internal electrical failures in the fuel
boost pump of the wing fuel tanks that
could result in either electrical arcing or
localized overheating. The actions
specified by this AD are intended to
prevent such electrical arcing or
overheating, which could breech the
protective housing of the fuel boost
pump and expose it to fuel vapors and
fumes, and consequent potential fire or
explosion in the wing fuel tank.

DATES: Effective January 4, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 4,
2000.

ADDRESSES: The service information
referenced in this AD may be obtained
from Lockheed Martin Aircraft &
Logistics Center, 120 Orion Street,
Greenville, South Carolina 29605. This
information may be examined at the
Federal Aviation Administration (FAA),

Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or the FAA, Small
Airplane Directorate, Atlanta Aircraft
Certification Office, One Crown Center,
1895 Phoenix Boulevard, Suite 450,
Atlanta, Georgia; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Thomas Peters, Aerospace Engineer,
Systems and Flight Test Branch, ACE-
116A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia
30349; telephone (770) 703—6063; fax
(770) 703-6097.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 98—08-09,
amendment 39-10492 (63 FR 20062,
April 23, 1998), which is applicable to
certain Lockheed Model L-1011-385
series airplanes, was published in the
Federal Register on July 14, 1999 (64 FR
37920). The action proposed to
supersede AD 98-08-09 to continue to
require revision of the Airplane Flight
Manual (AFM) to prohibit operation of
the fuel boost pumps when fuel
quantities are below certain levels, and
to add maintenance procedures for
operating the airplane with an
inoperative fuel boost pump assembly
or with an inoperative flight station fuel
quantity indicating system. The action
also proposed to continue to require the
installation of a placard on the
engineer’s fuel panel to advise the
maintenance crew that operation of the
fuel boost pumps when less than 1,200
pounds of fuel are in the corresponding
wing fuel tank is prohibited. It also
proposed to require installation of a
modified fuel boost pump assembly,
which would terminate the
requirements of the existing AD.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

One commenter supports the
proposed rule.

Request to Revise Note 2

One commenter requests that the FAA
revise Note 2 [following paragraph (c) of
the proposed AD] to read “Note 2:
Modification of the fuel boost pump
assemblies, prior to the effective date of
this AD, in accordance with Lockheed
Service Bulletin 093—-28-093, dated
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January 15, 1999, or Revision 1, dated
February 8, 1999, is considered
acceptable for compliance with
paragraph (c) of this AD.” The
commenter contends that
accomplishment of the modification
required by Lockheed Service Bulletin
093-28-093, Revision 1, would be an
acceptable means of compliance with
paragraph (c) of the proposed AD,
irrespective of whether the modification
was accomplished prior to, or within 18
months after the effective date of the
proposed AD.

The FAA does not concur with the
commenter’s request. Operators are
given credit for work previously
performed by means of the phrase in the
“Compliance” section of the AD that
states, “Required as indicated, unless
accomplished previously.” The FAA’s
intent is that operators accomplish the
requirements of this AD after the
effective date of this AD in accordance
with the latest FAA-approved revision
of Lockheed Service Bulletin 093-28-
093 (i.e., Revision 1, dated February 8,
1999). Note 2 gives credit to operators
that accomplished the modification
prior to the effective date of this AD in
accordance with the original version of
the service bulletin. Therefore, no
change to the final rule is necessary.

Explanation of Change Made to
Proposal

Since issuance of the proposed rule,
the FAA has become aware that
Lockheed Service Bulletin 093-28-093,
dated January 15, 1999, which was
referenced in Note 2 of the proposed
AD, was never released by the
manufacturer. Therefore, the FAA has
deleted Note 2 from the final rule and
renumbered the subsequent notes
accordingly.

The FAA also has added paragraph
(d)(2) to the final rule to inform
operators that alternative methods of
compliance, approved previously in
accordance with AD 98-08-09,
amendment 39-10492, are approved as
alternative methods of compliance for
this final rule.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 235 Model
L—1011-385 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 117 airplanes of
U.S. registry will be affected by this AD.

The actions that are currently
required by AD 98-08-09 take
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $60 per work hour. Based on these
figures, the cost impact of the currently
required actions on U.S. operators is
estimated to be $7,020, or $60 per
airplane.

The modification that is required in
this AD action will take approximately
8 work hours (1 hour per fuel pump
assembly) per airplane to accomplish, at
an average labor rate of $60 per work
hour. Required parts will cost
approximately $18,880 per airplane.
Based on these figures, the cost impact
of the modification required by this AD
on U.S. operators is estimated to be
$2,265,120, or $19,360 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10492 (63 FR
20062, April 23, 1998), and by adding
a new airworthiness directive (AD),
amendment 39—11436, to read as
follows:

99-24-12 Lockheed Aeronautical Systems
Company: Amendment 39-11436.
Docket 99-NM-122-AD. Supersedes AD
98—08-09, Amendment 39-10492.

Applicability: Model L-1011-385-1, -385—
1-14, -385-1-15, and -385-3 series airplanes,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a potential fire or explosion in
the wing fuel tank, accomplish the following:

Restatement of Requirements of AD 98-08-
09, Amendment 39-10492 AFM Revision

(a) Within 50 flight hours or 10 days after
April 28, 1998 (the effective date of AD 98—
08—09, amendment 39-10492), whichever
occurs first, revise the Limitations and
Procedures Sections of the FAA-approved
Airplane Flight Manual (AFM) to include the
following information. This may be
accomplished by inserting a copy of this AD
into the AFM.

Add to Limitations Section:

“FUEL SYSTEM
Fuel Pumps
Do not operate the fuel boost pumps of the
affected wing tank in the air or on the ground
when fuel quantities are less than the
following:
Wing tanks 1 and 3: Less than 1,200 lbs (545
kg) in each tank.
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Wing tanks 2L and 2R: Less than 1,200 lbs
(545 kg) total in the two compartments
(inboard and outboard) of each tank.

These quantities should be considered
unusable fuel for the purposes of fuel
management.

When operating with a fuel boost pump
assembly inoperative per Master Minimum
Equipment List (MMEL) item number 28-24—
01, add the following maintenance
procedure:

Pull and collar the affected circuit breaker.

When operating with an inoperative flight
station fuel quantity indicating system per
MMEL item 28—-41-00, do not operate the
fuel boost pumps of the affected wing tank
in the air or on the ground when fuel
quantities are less than the following:

Wing tanks 1 and 3: Less than 7,000 lbs
(3,175 kg) in the affected tank.

Wing tanks 2L and 2R: Less than 1,200 lbs
(545 kg) total in the two compartments
(inboard and outboard) of the affected
tank.”

Add to Procedures Section:

“FUEL SYSTEM
Fuel Pumps

If the circuit breaker for any wing tank fuel
boost pump (circuit breakers U3, U4, U7, U8,
U9, U10, U13, U14) trips, do not reset. If the
pump trips while in flight, continue flight in
accordance with the procedures in the “Tank
Pumps LOW Lights On” portion of the
Procedures section of the AFM. If the breaker
trips while on the ground, do not reset

without first identifying the source of the
electrical fault.

ELECTRICAL SYSTEM
Fuel Pumps

If the circuit breaker for any wing tank fuel
boost pump (circuit breakers U3, U4, U7, U8,
U9, U10, U13, U14) trips, do not reset. If the
pump trips while in flight, continue flight in
accordance with the procedures in the “Tank
Pumps LOW Lights On” portion of the
Procedures section of the AFM. If the breaker
trips while on the ground, do not reset
without first identifying the source of the
electrical fault.”

Placard Installation

(b) Within 50 flight hours or 10 days after
April 28, 1998, whichever occurs first, install
a placard on the engineer’s fuel panel that
states:

“If FQIS is operative, do not operate the
fuel boost pumps when less than 1,200
pounds of fuel are in the corresponding wing
tanks.”

New Requirements of this AD
Modification

(c) Within 18 months after the effective
date of this AD: Modify each fuel boost pump
assembly in accordance with Parts 2.A.
through 2.I. inclusive of the Accomplishment
Instructions of Lockheed Service Bulletin
093-28-093, Revision 1, dated February 8,
1999. Accomplishment of this modification
terminates the requirements of this AD.
Following accomplishment of the
modification, the AFM revision may be

removed from the AFM, and the placard may
be removed.

Alternative Methods of Compliance

(d)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

(d)(2) Alternative methods of compliance,
approved previously in accordance with AD
98-08-09, amendment 39-10492, are
approved as alternative methods of
compliance with this AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) The modification shall be done in
accordance with Lockheed Service Bulletin
093-28-093, Revision 1, dated February 8,
1999, which contains the following list of
effective pages:

Page No.

Revision level shown on page

Date shown on
page

January 15, 1999.
February 8, 1999.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Lockheed Martin Aircraft & Logistics
Center, 120 Orion Street, Greenville, South
Carolina 29605. Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small Airplane
Directorate, Atlanta Aircraft Certification
Office, One Crown Center, 1895 Phoenix
Boulevard, Suite 450, Atlanta, Georgia; or at
the Office of the Federal Register, 800North
Capitol Street, NW., suite 700, Washington,
DC.

(g) This amendment becomes effective on
January 4, 2000.

Issued in Renton, Washington, on
November 18, 1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 99-30627 Filed 11-29-99; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-197-AD; Amendment
39-11442; AD 99-24-17]

RIN 2120-AA64
Airworthiness Directives; Saab Model
SAAB 2000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Saab Model SAAB
2000 series airplanes, that requires
modification of the airplane by
coldworking fastener holes at the front
and rear wing spars and by installing
modified support angles for the lower
trailing edge panel of the wing. This
amendment is prompted by issuance of
mandatory continuing airworthiness

information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
prevent fatigue cracking in the lower
spar cap of the wing rear spar and in the
lower skin at the wing front spar, just
outside the nacelle, on the left-hand and
right-hand side of the airplane, which
could result in fuel leakage and
consequent fire in or around the wing.
DATES: Effective January 4, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 4,
2000.

ADDRESSES: The service information
referenced in this AD may be obtained
from Saab Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Linkoping,
Sweden. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
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Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Saab Model
SAAB 2000 series airplanes was
published in the Federal Register on
September 23, 1999 (64 FR 51486). That
action proposed to require modification
of the airplane by coldworking fastener
holes at the front and rear wing spars
and by installing modified support
angles for the lower trailing edge panel
of the wing.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 3 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 180 work
hours per airplane to accomplish the
actions, at an average labor rate of $60
per work hour. The manufacturer states
that necessary parts will be provided at
no cost to operators. Based on these
figures, the cost impact of the this AD
on U.S. operators is estimated to be
$32,400, or $10,800 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism

implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-24-17 SAAB Aircraft AB: Amendment
39-11442. Docket 99—-NM-197—-AD.

Applicability: Model SAAB 2000 series
airplanes, as listed in Saab Service Bulletin
2000-57-029, dated June 4, 1999; certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously. To prevent fatigue
cracking in the lower spar cap of the wing
rear spar and in the lower skin at the wing

front spar, just outside the nacelle, on the
left-hand and right-hand side of the airplane,
which could result in fuel leakage and
consequent fire in or around the wing,
accomplish the following:

(a) Prior to the accumulation of 13,000 total
flight cycles, or within 500 flight cycles after
the effective date of this AD, whichever
occurs later, modify the airplane by
coldworking the fastener holes at the front
and rear wing spar (including all applicable
nondestructive test and detailed visual
inspections and repairs of holes) and
installing modified support angles for the
lower trailing edge panel of the wing, in
accordance with the instructions of Saab
Service Bulletin 2000-57-029, dated June 4,
1999.

(b) Where Saab Service Bulletin 2000-57—
029, dated June 4, 1999, specifies that Saab
be contacted for repair instructions for
certain damage conditions, this AD requires
that such damage conditions must be
repaired in accordance with a method
approved by either the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate; or the
Luftfartsverket (LFV) (or its delegated agent).
For a repair method to be approved by the
Manager, International Branch, ANM-116, as
required by this paragraph, the Manager’s
approval letter must specifically reference
this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) Except as provided by in paragraph (b)
of this AD, the actions shall be done in
accordance with Saab Service Bulletin 2000—
57-029, dated June 4, 1999. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Saab
Aircraft AB, SAAB Aircraft Product Support,
S-581.88, Linkoping, Sweden. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.
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Note 3: The subject of this AD is addressed
in Swedish airworthiness directive SAD 1—
142, dated June 4, 1999.

(f) This amendment becomes effective on
January 4, 2000.

Issued in Renton, Washington, on
November 18, 1999.

D. L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-30626 Filed 11-29-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—-NM-340-AD; Amendment
39-11437; AD 99-24-13]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135 and
EMB-145 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to all EMBRAER Model
EMB-135 and EMB-145 series
airplanes. This action requires a
revision to the Airplane Flight Manual
(AFM) to prohibit in-flight operations of
the autopilot coupled to flight director
#2 during certain conditions; and
installation of an associated warning
placard. This amendment is prompted
by issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified in this AD are
intended to prevent failure of the
autopilot to automatically disconnect
from flight director #2, as intended, at
a low altitude during windshear
conditions. Such failure could result in
reduced controllability of the airplane.

DATES: Effective December 15, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
15, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
December 30, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99-NM-—

340-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—-4056.

The service information referenced in
this AD may be obtained from Empresa
Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,
Sao Jose dos Campos—SP, Brazil. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small
Airplane Directorate, Atlanta Aircraft
Certification Office, One Crown Center,
1895 Phoenix Boulevard, suite 450,
Atlanta, Georgia; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Angela Compton, Aerospace Engineer,
Systems and Flight Test Branch, ACE-
116A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia
30349; telephone (770) 703-6070; fax
(770) 703-6097.

SUPPLEMENTARY INFORMATION: The
Departmento de Aviacao Civil (DAC),
which is the airworthiness authority for
Brazil, recently notified the FAA that an
unsafe condition may exist on all
EMBRAER Model EMB-135 and EMB—
145 series airplanes. The DAC advised
that tests indicated that, when the
autopilot system is coupled to the co-
pilot’s flight director (flight director #2),
the autopilot system does not
automatically disengage when a
windshear is detected by the ground
proximity warning system at a height
below 1,500 feet above ground level
(AGL). The cause of this malfunction
has been attributed to a software
discrepancy in the autoflight IC-600
integrated avionics computer, which
causes the autopilot to remain engaged
in windshear mode. This condition, if
not corrected, could result in failure of
the autopilot to automatically
disconnect from flight director #2, as
designed, at a low altitude during
windshear conditions, and consequent
reduced controllability of the airplane.

Explanation of Relevant Service
Information

Embraer has issued Service Bulletin
No. 145-31-0017, Change No. 01, dated
October 22, 1999, which describes
procedures for installation of a warning
placard on the glareshield panel of the
cockpit that states, “DO NOT OPERATE
FLIGHT DIRECTOR #2 COUPLED TO
AUTOPILOT BELOW 1,500 FT. AGL.”
The DAC classified this service bulletin
as mandatory and issued Brazilian
airworthiness directive 1999—-10-01,
dated October 20, 1999, in order to

assure the continued airworthiness of
these airplanes in Brazil.

FAA’s Conclusions

These airplane models are
manufactured in Brazil and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent failure of the autopilot to
automatically disconnect from flight
director #2, as intended, at a low
altitude during windshear conditions.
Such failure could result in reduced
controllability of the airplane. This AD
requires a revision to the Limitations
section of the FAA-approved Airplane
Flight Manual (AFM) to provide the
flightcrew with revised procedures to
prohibit in-flight operations of the
autopilot coupled to flight director #2
below 1,500 feet AGL; and installation
of an associated warning placard.

Difference Between This AD, the
Service Bulletin, and the Brazilian
Airworthiness Directive

Operators should note that, although
the service bulletin and the Brazilian
airworthiness directive specify
effectivity based on manufacturer serial
numbers, the applicability of this AD is
expanded to include all Model EMB—
135 and EMB-145 series airplanes. The
FAA has determined that the autoflight
IC-600 integrated avionics computer,
which is the probable cause of the
unsafe condition, is installed on all
Model EMB-135 and EMB-145 series
airplanes.

Interim Action

This is considered to be interim
action. The manufacturer has advised
that it currently is developing a
modification that will positively address
the unsafe condition addressed by this
AD. Once this modification is
developed, approved, and available, the
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FAA may consider additional
rulemaking.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 99-NM-340—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does

not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-24-13 Empresa Brasileira De
Aeronautica S.A. (Embraer):
Amendment 39-11437. Docket 99—-NM—
340—-AD.

Applicability: All Model EMB-135 and
EMB-145 series airplanes, certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the autopilot to
automatically disconnect from flight director
#2, as intended, at a low altitude during
windshear conditions, which could result in
reduced controllability of the airplane,
accomplish the following:

AFM Revision/Placard Installation

(a) Within 20 flight hours after the effective
date of this AD, accomplish the actions
required by paragraphs (a)(1) and (a)(2) of
this AD.

(1) Revise the Limitations Section of the
FAA-approved Airplane Flight Manual

(AFM) to include the following statement.
This may be accomplished by inserting a
copy of this AD into the AFM.

“Operations are prohibited with flight
director #2 coupled to autopilot below 1,500
feet above ground level (AGL).”

(2) Install a warning placard on the
glareshield panel of the cockpit in
accordance with Embraer Service Bulletin
No. 145-31-0017, Change No. 01, dated
October 22, 1999, which states:

“DO NOT OPERATE FLIGHT DIRECTOR
#2 COUPLED TO AUTOPILOT BELOW 1,500
FT. AGL.”

Note 1: Installation of the warning placard,
prior to the effective date of this AD, in
accordance with Embraer Service Bulletin
No. 145-31-0017, dated October 15, 1999, is
considered acceptable for compliance with
the requirements of paragraph (a)(2) of this
AD.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Operations Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Atlanta ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) The placard installation shall be done
in accordance with Empresa Brasileira De
Aeronautica Service Bulletin 145-31-0017,
Change No. 01, dated October 22, 1999 which
contains the following list of effective pages:

Page Revision level Date shown on
No. shown on page page
1,2 ... 01 e, October 22,
1999.
3-5 ... Original ............. October 15,
1999.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225, Sao
Jose dos Campos—SP, Brazil. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small Airplane
Directorate, Atlanta Aircraft Certification
Office, One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.
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Note 3: The subject of this AD is addressed
in Brazilian airworthiness directive 1999-10—
01, dated October 20, 1999.

(e) This amendment becomes effective on
December 15, 1999.

Issued in Renton, Washington, on
November 18, 1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-30625 Filed 11-29-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-SW-41-AD; Amendment
39-11443; AD 99-24-18]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model AS-350B, B1, B2, B3,
BA, and D, and AS-355E, F, F1, F2, and
N Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Eurocopter France Model
AS-350B, B1, B2, B3, BA, and D, and
AS-355E, F, F1, F2, and N helicopters,
that requires inspecting certain versions
of the tail rotor spider plate bearing
(bearing) for the proper rotational
torque, axial play, and any brinelling of
the bearing. This amendment has the
same inspection requirements as the
current AD. Also, this AD expands the
applicability to include additional part
numbers (P/N’s) and reduces the initial
and recurring inspection compliance
times. This amendment is prompted by
additional reports of deterioration of the
bearing. The actions specified by this
AD are intended to prevent seizure of
the bearing, loss of tail rotor control,
and subsequent loss of control of the
helicopter.

DATES: Effective December 15, 1999. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of December 15, 1999.
Comments for inclusion in the Rules
Docket must be received on or before
January 31, 2000.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 99-SW—41—

AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

The service information referenced in
this AD may be obtained from American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, Texas 75053—4005,
telephone (972) 641-3460, fax (972)
641-3527. This information may be
examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Shep Blackman, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5296, fax (817) 222—-5961.

SUPPLEMENTARY INFORMATION: On April
14, 1999, the FAA issued AD 99-09-06,
Amendment 39-11139 (64 FR 19881,
April 23, 1999), to require inspecting
the bearing for the proper rotational
torque, axial play, and any brinelling of
the bearing. That action was prompted
by service difficulty reports citing the
need to prematurely replace bearings
due to wear and by two in-flight
incidents of increased tail rotor
vibration levels due to bearing wear.
That condition, if not corrected, could
result in seizure of the bearing, loss of
tail rotor control, and subsequent loss of
control of the helicopter.

Since the issuance of that AD, the
FAA has received additional reports of
deterioration of the bearing affected by
AD 99-09-06 and other bearings not
covered by AD 99-09-06. Therefore,
this AD expands the applicability to
include additional bearing P/N’s and to
reduce the initial and recurring
inspection compliance times.

Eurocopter France has issued Service
Bulletin (SB) 05.00.29, Revision 2,
applicable to Model AS-350 series
helicopters, and SB 05.00.30, Revision
2, applicable to Model AS-355 series
helicopters, both dated September 29,
1999. These SB’s specify a check of the
bearing for rotational torque. The
Direction Generale De L’Aviation Civile
(DGAC), the airworthiness authority for
France, classified these SB’s as
mandatory and issued AD’s 1999-085—
076(A)R2 and 1999-084—057(A)R2, both
dated October 20, 1999, to ensure the
continued airworthiness of these
helicopters in France.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Eurocopter France
Model AS-350B, B1, B2, B3, BA, and D,
and AS-355E, F, F1, F2, and N
helicopters of the same type design, this
AD supersedes AD 99-09-06 (64 FR

19881, April 23, 1999). This AD has the
same requirements as the current AD.
This AD also expands the applicability
to include additional P/N’s 350A33—
2004—00, —01 and —02, and 350A33—
2009-00 and —01, installed, and
excludes a bearing which has MOD
076551 incorporated. This AD also
revises the initial and recurring
inspection compliance times. The
actions are required to be accomplished
in accordance with the SB’s described
previously. The short compliance time
involved is required because the
previously described critical unsafe
condition can adversely affect the
controllability of the helicopter.
Therefore, including additional P/N’s in
the applicability, requiring an initial
inspection within 10 hours time-in-
service (TIS) to measure the bearing
rotational torque, and inspecting the
bearing for axial play or brinelling at
intervals not to exceed 50 hours TIS or
6 months, whichever occurs first, are
required and this AD must be issued
immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

The FAA estimates that 507
helicopters will be affected by this AD,
that it will take approximately 1 work
hour to accomplish the inspection, and
4 work hours to replace a bearing, if
required, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $60 per
helicopter. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $182,520 to
inspect all affected helicopters and to
replace one bearing in each helicopter
in the fleet.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
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suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 99-SW-41-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not impose substantial direct
compliance costs on states or local
governments or have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
13132, the FAA has not consulted with
States or local authorities prior to the
publication of this rule.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-11139 (64 FR
19881, April 23, 1999), and by adding
a new airworthiness directive (AD),
Amendment 39-11443, to read as
follows:

AD 99-24-18 Eurocopter France:
Amendment 39-11443. Docket No. 99—
SW-41-AD. Supersedes AD 99-09-06,
Amendment 39-11139, Docket No. 98—
SW—44-AD.

Applicability: AS-350B, B1, B2, B3, BA,
and D, and AS-355E, F, F1, F2, and N
helicopters, with tail rotor spider assembly,
part number (P/N) 350A33-2004—-00, —01,
—-02, -03, —05, or 350A33-2009-00 or —01,
installed, and which do not incorporate MOD
076551, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent seizure of the tail rotor spider
plate bearing (bearing), loss of tail rotor
control, and subsequent loss of control of the
helicopter, accomplish the following in
accordance with the specified paragraphs of
Eurocopter Service Bulletin (SB) 05.00.29,
Revision 2, applicable to Model AS-350
helicopters, or SB 05.00.30, Revision 2,
applicable to Model AS 355 helicopters, both
dated September 29, 1999, as applicable.

(a) Within 10 hours time-in-service (TIS),
measure the rotational torque of the bearing
using the operational procedure in paragraph
2.B.1) of the Accomplishment Instructions in
the applicable SB. If the rotational load is
equal to or greater than 300 grams, replace
the pitch change spider plate assembly with

an airworthy pitch change spider plate
assembly before further flight.

(b) At intervals not to exceed 50 hours TIS
or at intervals not to exceed 6 months,
whichever occurs first, measure the axial
play and inspect for rotational binding or
brinelling of the bearing using the
operational procedure in paragraph 2.B.2) of
the Accomplishment Instructions in the
applicable SB.

(c) If the bearing fails to meet the
airworthiness criteria stated in paragraph
2.B.3)b) of the Accomplishment Instructions
in the applicable SB, replace the pitch
change spider plate assembly with an
airworthy pitch change spider plate assembly
before further flight.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group,
Rotorcraft Directorate.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(f) The inspections and replacements, if
necessary, shall be done in accordance with
paragraph 2.B of Eurocopter SB 05.00.29,
Revision 2, applicable to Model AS-350
helicopters, or Eurocopter SB 05.00.30,
Revision 2, applicable to Model AS 355
helicopters, both dated September 29, 1999,
as applicable. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from American Eurocopter
Corporation, 2701 Forum Drive, Grand
Prairie, Texas 75053—4005, telephone (972)
641-3460, fax (972) 641-3527. Copies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, Rules Docket No.
99-SW—-41-AD, 2601 Meacham Blvd., Room
663, Fort Worth, Texas; or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

(g) This amendment becomes effective on
December 15, 1999.

Note 3: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD 1999-084—057(A)R2 and AD
1999-085-076(A)R2, both dated October 20,
1999.

Issued in Fort Worth, Texas, on November
19, 1999.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 99-30797 Filed 11-29-99; 8:45 am]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-176—AD; Amendment
39-11444; AD 99-25-01]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Model BAe.125 Series 1000A and
1000B, and Model Hawker 1000 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Raytheon Model
BAe.125 series 1000A and 1000B, and
Model Hawker 1000 series airplanes,
that requires inspection of P1 pitot
pipes for chafing or damage, and various
follow-on actions. This amendment is
prompted by reports of P1 pitot pipes
chafing against adjacent flight control
cables. The actions specified by this AD
are intended to prevent a hole in the P1
pitot pipes, which would lead to
erroneous input to the instrumentation
and warning systems associated with
the pilot’s instruments.

DATES: Effective January 4, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 4,
2000.

ADDRESSES: The service information
referenced in this AD may be obtained
from Raytheon Aircraft Company, 9709
East Central, Wichita, Kansas 67206.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Small Airplane Directorate, Wichita
Aircraft Certification Office, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Paul
C. DeVore, Aerospace Engineer, Systems
and Propulsion Branch, ACE-116W,
FAA, Small Airplane Directorate,
Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas
67209; telephone (316) 946—4142; fax
(316) 946-4407.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to

include an airworthiness directive (AD)
that is applicable to all Raytheon Model
BAe.125 series 1000A and 1000B, and
Model Hawker 1000 series airplanes,
was published in the Federal Register
on September 15, 1999 (64 FR 50018).
That action proposed to require
inspection of P1 pitot pipes for chafing
or damage, and various follow-on
actions.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 52 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 39
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 1 work hour per airplane
to accomplish the required inspection,
and that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of this AD on U.S. operators
is estimated to be $2,340, or $60 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action’”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory

Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-25-01 Raytheon Aircraft Company:
Amendment 39-11444. Docket 99-NM—
176—AD.

Applicability: All Model BAe.125 series
1000A and 1000B, and Model Hawker 1000
series airplanes; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a hole in the P1 pitot pipes,
which would lead to erroneous input to the
instrumentation and warning systems
associated with the pilot’s instruments,
accomplish the following:

Inspections and Corrective Actions

(a) Within 150 flight hours after the
effective date of this AD, perform a one-time
general visual inspection to detect chafing or
damage of the P1 pitot pipes, in accordance
with Raytheon Service Bulletin SB.34-3028,
dated January 1998.

Note 2: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
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area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or drop-
light, and may require removal or opening of
access panels or doors. Stands, ladders, or
platforms may be required to gain proximity
to the area being checked.”

(1) If no chafing or damage is found, prior
to further flight, ensure a clearance of 0.25
inch or more exists between the P1 pitot
pipes and flight control cables. If clearance
is less than 0.25 inch, prior to further flight,
reposition the P1 pitot pipes to achieve 0.25-
inch clearance, in accordance with the
service bulletin.

(2) If a pitot pipe is found to be chafed or
damaged, prior to further flight, accomplish
the requirements of paragraphs (a)(2)(i),
(a)(2)(ii), and (a)(2)(iii) of this AD.

(i) Replace the discrepant pitot pipe with
a new pipe, and ensure that a clearance of
0.25 inch or more exists between the flight
control cables and the new pitot pipe, in
accordance with the service bulletin. If
clearance is less than 0.25 inch, reposition
the P1 pitot pipes to achieve 0.25-inch
clearance, in accordance with the service
bulletin.

(ii) Perform a general visual inspection for
damage of the flight control cables adjacent
to the area of chafing or damage of the P1
pitot pipes, in accordance with the service
bulletin. If damage is found, replace the
damaged flight control cables with new
cables in accordance with Chapter 20-10-31
of the Aircraft Maintenance Manual.

(iii) Perform a test of the P1 pitot system
to ensure proper function, in accordance
with the service bulletin. If the P1 pitot
system fails the test, perform the corrective
actions specified in Chapter 34—11-00 of the
Aircraft Maintenance Manual.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Wichita
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Wichita ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) Except as provided by paragraphs
(a)(2)(ii) and (a)(2)(iii) of this AD, the action
shall be done in accordance with Raytheon
Service Bulletin SB.34-3028, dated January
1998. This incorporation by reference was
approved by the Director of the Federal

Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Raytheon Aircraft Company, 9709 East
Central, Wichita, Kansas 67206. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small Airplane
Directorate, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
January 4, 2000.

Issued in Renton, Washington, on
November 22, 1999.
D.L. Riggin,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 99-30947 Filed 11-29-99; 8:45 am)]

BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-332-AD; Amendment
39-11445; AD 99-25-02]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-100, —200, —300, —400, and
—500 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to all Boeing Model 737-100,
—200, —300, —400, and —500 series
airplanes. This action requires a one-
time inspection to verify correct
installation of the fastener that connects
the input rod of the spoiler mixer
mechanism to the torque tube crank,
and corrective actions, if necessary. For
certain airplanes, this action requires
replacement of the nut, bolt, and cotter
pin that connects the input rod of the
spoiler mixer mechanism to the torque
tube crank with a new or serviceable
nut, bolt, and cotter pin. This
amendment is prompted by reports
indicating numerous discrepancies in
the installation of the fastener that
connects the input rod of the spoiler
mixer mechanism to the torque tube
crank. The actions specified in this AD
are intended to prevent the linkage
between the ratio changer input rod and
the aft aileron control quadrant from
becoming disconnected, which could
result in reduced controllability of the
airplane.

DATES: Effective December 15, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
15, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
January 31, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99-NM-—
332—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Robert C. Jones, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Transport Airplane
Directorate, Seattle Aircraft Certification
Office, 1601 Lind Avenue SW., Renton,
Washington 98055—4056; telephone
(425) 227-1118; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: The FAA
has received reports indicating
numerous discrepancies in the
installation of the fastener that connects
the input rod of the spoiler mixer
mechanism to the torque tube crank on
Boeing Model 737-100, —200, —300,
—400, and —500 series airplanes. These
discrepancies include the use of
incorrect hardware, the lack of
secondary means of retention, and the
incorrect (inverted) installation of the
bolt. Additionally, the airplane
manufacturer has indicated that the
torque values specified, in a previously
issued service bulletin, for the nut and
bolt of the fastener in the spoiler mixer
mechanism were too high. The
previously specified torque values could
cause the nut and bolt to fail, which
could result in a disconnection of the
linkage between the ratio changer input
rod and the aft aileron control quadrant.
This condition, if not corrected, could
result in reduced controllability of the
airplane.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 737—
27A1213, Revision 1, dated May 21,
1998, which describes procedures for a
one-time visual inspection to verify
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correct installation of the fastener that
connects the input rod of the spoiler
mixer mechanism to the torque tube
crank, and corrective actions, if
necessary. The corrective actions
involve either re-installation of the
existing fastener, or replacement of the
fastener with a new or serviceable
fastener.

For certain airplanes on which the
initial issue of the alert service bulletin
has been accomplished, the alert service
bulletin describes procedures for
replacement of the nut, bolt, and cotter
pin that connects the input rod of the
spoiler mixer mechanism to the torque
tube crank with a new or serviceable
nut, bolt, and cotter pin.

Accomplishment of the actions
specified in the alert service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
prevent the linkage between the ratio
changer input rod and the aft aileron
control quadrant from becoming
disconnected, which could result in
reduced controllability of the airplane.
The actions are required to be
accomplished in accordance with the
alert service bulletin described
previously, except as discussed below.
This AD also requires that operators
report certain results of the one-time
inspections to the FAA.

Differences Between AD and Alert
Service Bulletin

Operators should note that the Boeing
alert service bulletin recommends that
the inspection to verify correct
installation of the fastener that connects
the input rod of the spoiler mixer
mechanism to the torque tube crank be
performed at the operator’s earliest
maintenance opportunity. However, the
FAA has determined that such an
interpretive compliance time may not
address the identified unsafe condition
in a timely manner. In developing
appropriate compliance times for this
AD, the FAA considered not only the
manufacturer’s recommendation, but
the degree of urgency associated with
addressing the subject unsafe condition,
the average utilization of the affected
fleet, the accessibility of the area to be
inspected, the time necessary to
accomplish the inspection
(approximately 1 hour), and the time
necessary to accomplish the
replacement (approximately 1 hour). In

light of all these factors, the FAA finds
that inspecting to verify correct
installation of the fastener in the spoiler
mixer mechanism within a 90-day
compliance time is warranted, in that it
represents an appropriate interval of
time allowable for affected airplanes to
continue to operate without
compromising safety.

Operators also should note that the
Boeing alert service bulletin specifies
the effectivity to be Boeing Model 737—
100, —200, =300, —400, and —500 series
airplanes having line numbers 1 through
2681. However, the FAA has
determined that this effectivity would
not address all the affected airplanes on
which the identified unsafe condition is
likely to exist or develop. Therefore, the
applicability of this AD includes all
Boeing Model 737-100, —200, —300,
—400, and —500 series airplanes.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact

concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 99-NM-332—AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-25-02 Boeing: Amendment 39-11445.
Docket 99-NM-332-AD.

Applicability: All Model 737-100, —200,
—300, —400, and —500 series airplanes,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the linkage between the ratio
changer input rod and the aft aileron control
quadrant from becoming disconnected,
which could result in reduced controllability
of the airplane; accomplish the following:

Detailed Visual Inspection

(a) Within 90 days after the effective date
of this AD, accomplish the actions required
by paragraph (a)(1) or (a)(2) of this AD, as
applicable, in accordance with Boeing Alert
Service Bulletin 737-27A1213, Revision 1,
dated May 21, 1998.

(1) For airplanes on which Boeing Alert
Service Bulletin 737-27A1213, dated April
23, 1998, has not been accomplished:
Perform a one-time detailed visual inspection
to verify correct installation of the fastener
that connects the input rod of the spoiler
mixer mechanism to the torque tube crank,
in accordance with Revision 1 of the alert
service bulletin.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc. may be used. Surface
cleaning and elaborate access procedures
may be required.”

(i) If the fastener that connects the input
rod of the spoiler mixer mechanism to the
torque tube crank is installed correctly, no
further action is required by this AD.

(ii) If the fastener that connects the input
rod of the spoiler mixer mechanism to the
torque tube crank is not installed correctly,
prior to further flight, either re-install the
existing fastener, or install a new or
serviceable fastener, in accordance with
Revision 1 of the alert service bulletin.

(2) For airplanes on which Boeing Alert
Service Bulletin 737-27A1213, dated April

23, 1998, has been accomplished: Replace the
nut, bolt, and cotter pin that connects the
input rod of the spoiler mixer mechanism to
the torque tube crank with a new or
serviceable nut, bolt, and cotter pin in
accordance with Revision 1 of the alert
service bulletin.

Reporting Requirement

(b) Within 10 days after accomplishing the
actions required by paragraph (a)(1) of this
AD, submit a report of any findings of
fasteners that connect the input rod of the
spoiler mixer mechanism to the torque tube
crank that require corrective action to the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton, Washington
98055—4056; fax (425) 227—-1181. Information
collection requirements contained in this
regulation have been approved by the Office
of Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, ACO.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The actions shall be done in accordance
with Boeing Alert Service Bulletin 737—
27A1213, Revision, 1, dated May 21, 1998.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(f) This amendment becomes effective on
December 15, 1999.

Issued in Renton, Washington, on
November 22, 1999.

D.L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-30946 Filed 11-29-99; 8:45 am)]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-AWP-19]
Revocation of Class E and Class D
Airspace, El Toro MCAS, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule

SUMMARY: This action revokes the Class
E surface area (E2) and Class D
extension (D2) at El Toro MCAS, CA.
The U.S. Marine Corps ceased
operations at E1 Toro MCAS on July 2,
1999, thereby eliminating the necessity
and criteria for controlled airspace.
EFFECTIVE DATE: 0901 UTC December 30,
1999.

FOR FURTHER INFORMATION CONTACT:
Debra Trindle, Air Traffic Division,
Airspace Specialist, A WP-520.10,
Western Pacific Region, Federal
Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261, telephone (310) 725—
6613.

SUPPLEMENTARY INFORMATION:

History

In order to meet federal mandates
with regard to Base Realignment and
Closure, the U.S. Marine Corps ceased
operations at E1 Toro MCAS on July 2,
1999. The airport was closed, air traffic
control services were suspended, and all
associated instrument procedures were
cancelled. The cessation of all air
operations and the closure of the airport
have necessitated the revocation of the
associated controlled airspace. The
intended effect of this action is to
revoke the class E surface area (E2) and
Class D extension (D2) at El Toro MCAS,
CA, as published in Paragraphs 6002
and 5000 of FAA Order 7400.9G dated
September 1, 1999, and effective
September 16, 1999, which is
incorporated by reference in 14 CFR
71.1. The Class E2 and Class D2 airspace
designations listed in this document
would be subsequently removed from
this Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
part 71) revokes previously designated
controlled airspace associated with El
Toro MCAS.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
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current. Therefore, this regulation—(1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) Is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
Does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 1, 1999, and effective
September 16, 1999, is amended as
follows:

Paragraph 6002 Class E airspace areas
designated as a surface area for an airport.
* * * * *

AWP CAE2 El Toro MCAS, CA [Removed]

* * * * *

Paragraph 5000 Class D airspace area
designated as an extension to a Class C
surface area.

* * * * *

AWP CA D2 El Toro MCAS, CA [Removed]

* * * * *

Issued in Los Angeles, California, on
November 4, 1999.

Dawna J. Vicars,

Assistant Manager, Air Traffic Division,
Western-Pacific Region.

[FR Doc. 99-31042 Filed 11-29-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 91

[Docket No. 29833; Amendment No. 91-258]
RIN 2120-AA66

General Operating and Flight Rules;

Airports/Locations Special Operating
Restrictions; Amendment

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; technical
amendment.

SUMMARY: This action amends the
Appendix listing airports/locations with
special operating restrictions in FAA’s
general operating and flight rules.
Specifically, this action adds a new
entry for Covington, KY, in alphabetical
order and revises the entries for
Houston, TX, and Washington, DC, in
section 1 of the Appendix, which lists
the airports where aircraft operating
within 30 nautical miles of the listed
airports, from the surface upward to
10,000 feet mean sea level (MSL) must
be equipped with an altitude encoding
transponder. Additionally, this action
“Reserves” section 2 which is no longer
required, and revises the entries for
Covington, KY, Houston, TX, and
Washington, DC, in section 3 which lists
locations at which fixed-wing special
VFR operations are prohibited. The FAA
is taking this action to correctly identify
applicable airports under the
appropriate sections in the Appendix.

EFFECTIVE DATE: November 30, 1999.

FOR FURTHER INFORMATION CONTACT:
Terry Brown, Airspace and Rules
Division, ATA-400, Office of Air Traffic
Airspace Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Background
Part 91, Appendix D, Section 1

This section of 14 CFR part 91,
Appendix D, lists airports where special
operating restrictions apply.
Specifically, section 1 lists locations at
which aircraft operating within 30
nautical miles of the listed airports,
from the surface upward to 10,000 MSL
are required to be equipped with an
altitude encoding transponder.

On November 30, 1998, the FAA
issued the Establishment of Cincinnati/
Northern Kentucky International
Airport Class B Airspace Area, and
Revocation of the Cincinnati/Northern

Kentucky International Airport Class C
Airspace Area, KY, Final Rule (63 FR
65972). This rule established a Class B
airspace area for the Cincinnati/
Northern Kentucky International
Airport (CVG). However, in the final
rule the FAA inadvertently did not
include CVG in part 91, Appendix D,
section 1. This action corrects that
omission.

Additionally, on December 17, 1991,
the FAA issued the Airspace
Reclassification Final Rule (56 FR
65638). This rule established the
Washington Tri-Area, DC, Class B
airspace area. This airspace area is
comprised of four primary airports
(Baltimore-Washington International,
Ronald Reagan Washington National,
Washington Dulles International, and
Andrews Air Force Base). At the time
this rule was published, the Andrews
Air Force Base was omitted from part
91, Appendix D, section 1. This action
corrects that inadvertent error.

Lastly, this amendment makes
editorial corrections to part 91,
Appendix D, section 1 by replacing the
words “Washington National Airport”
with “Ronald Reagan Washington
National Airport” and ‘“Houston
Intercontinental Airport” with “George
Bush Intercontinental Airport/
Houston.”

Part 91, Appendix D, Section 2

Section 2 lists those locations at
which the requirements of
§91.215(b)(5)(ii) apply. This section
requires any aircraft, except any aircraft
which was not originally certificated
with an engine-driven electrical system
or which has not subsequently been
certified with such a system installed,
balloon, or glider, from the surface to
10,000 feet MSL within a 10-nautical-
mile radius of any airport listed in
Appendix D, section 2 of this part,
excluding the airspace below 1,200 feet
outside of the lateral boundaries of the
surface area of the airspace designated
for that airport must be equipped with
an altitude encoding transponder. The
two airport airspace areas that met the
criteria of § 91.215(b)(5)(ii) were
reclassified as Class C and Class D
airspace areas in accordance with the
Airspace Reclassification Final Rule (56
FR 65655). Consequently, this particular
section of the appendix is no longer
required. Therefore, the FAA reserves
section 2 of Appendix D.

Part 91, Appendix D, Section 3

This section lists airports where fixed-
wing special visual flight rule
operations are prohibited. Currently,
this section lists the name of the
Covington, KY, international airport as
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“Greater Cincinnati International
Airport,” the Washington, DC, airport as
“Washington National Airport,” and the
Houston, TX, airport as “Houston
Intercontinental Airport.”

This amendment makes editorial
corrections to reflect the name changes
for the above airports by replacing the
words “Greater Cincinnati International
Airport” with “Cincinnati Northern
Kentucky International Airport,”
“Washington National Airport” with
“Ronald Reagan Washington National
Airport” and “Houston Intercontinental
Airport” with “George Bush
Intercontinental Airport/Houston” in
section 3 of Appendix D.

List of Subjects in 14 CFR Part 91

Air traffic control, Aircraft, Airmen,
Airports, Aviation safety.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 91 as follows:

PART 91—GENERAL OPERATING AND
FLIGHT RULES

1. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(g), 1155, 40103,
40113, 40120, 44101, 44111, 44701, 44709,
44711, 44712, 44715, 44716, 44717, 44722,
46306, 46315, 46316, 46504, 46506—46507,
47122, 47508, 47528—47531, articles 12 and
29 of the Convention on International Civil
Aviation (61 Stat. 1180).

2. Amend Appendix D to part 91 as
follows:

a. In Section 1, by adding a new entry
in alphabetical order and by revising the
entries for Houston, TX, and
Washington, DC.

b. In Section 2, by adding
“[Reserved]” at the end of the existing
text.

c. In Section 3, by revising the entries
for Covington, KY, Houston, TX, and
Washington, DC.

The additions and revisions read as
follows:

Appendix D to Part 91—Airports/
Locations: Special Operating
Restrictions

Section 1. * * *

* * * * *

Covington, KY (Cincinnati Northern
Kentucky International Airport)

* * * * *

Houston, TX (George Bush Intercontinental
Airport/Houston)

* * * * *

Washington, DC (Ronald Reagan Washington
National Airport and Andrews Air Force
Base, MD)

Section 2. * * * [Reserved]

Section 3. * * *
* * * * *

Covington, KY (Cincinnati Northern
Kentucky International Airport)
* * * * *

Houston, TX (George Bush Intercontinental
Airport/Houston)

* * * * *

Washington, DC (Ronald Reagan Washington
National Airport and Andrews Air Force
Base, MD)

* * * * *

Issued in Washington, DC, on November 5,
1999.

Reginald C. Matthews,

Manager, Airspace and Rules Division.

[FR Doc. 99-29683 Filed 11-29-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF STATE
22 CFR Part 22
[Public Notice 3163]

Bureau of Consular Affairs; Schedule
of Fees for Consular Services,
Department of State and Overseas
Embassies and Consulates

AGENCY: Bureau of Consular Affairs,
State Department.

ACTION: Final rule.

SUMMARY: This final rule amends the
Department’s Schedule of Fees for
Consular Services by adding to
regulations containing the list of
certifications and fees and to regulations
on the requests for services the
certification of documents relating to
births, marriages, and deaths of citizens
of the United States and foreign
nationals from records maintained by
the former Canal Zone Government
prior to September 30, 1979, and
transferred as of December 1, 1999, from
the Panama Canal Commission to the
Department of State.

DATES: This rule becomes effective
December 1, 1999.

FOR FURTHER INFORMATION CONTACT:
William Crawford, Passport Services
Correspondence Branch, Bureau of
Consular Affairs, Department of State,
Washington, DC 20524, telephone (202)
955-0307; telefax (202) 955-0300.

SUPPLEMENTARY INFORMATION:
Background

From 1904 until 1979, when the vital
records function was transferred to the
Republic of Panama, the U.S.-
administered Canal Zone Government
recorded all civil acts of birth, marriage
and death of United States citizens and
foreign nationals within the Canal Zone.
The Panama Canal Commission was
created in 1979 as an agency of the U.S.
Government for the operation,
management and improvement of the
Canal Area. Since October 1, 1979, it
has processed requests from the public
for certified copies of certificates of
birth, marriage or death recorded prior
to September 30, 1979, concerning both
United States citizens and foreign
nationals born, married or deceased in
the former Canal Zone while it was
under United States administration.

The Panama Canal Commission will
cease to exist on December 31, 1999,
when the Canal Area is transferred to
the Panama Canal Authority, a
Panamanian agency. By December 1,
1999, the records will be transferred to
the Department of State as the custodian
for such documents issued abroad. This
rule provides that, as successor
custodian, the Department upon request
will provide certified copies of those
records, for both U.S. citizens and
foreign nationals, under procedures
similar to the certification of documents
relating to births, marriages and deaths
abroad of U.S. citizens issued by a U.S.
Embassy or Consulate, and as currently
provided for in the regulations. This
rule also identifies the Department’s
office to which requests are to be made.

Section 9701 of Title 31, United States
Code requires charging a fee for services
provided to individuals that are not
generally for the benefit of all the
public, and Executive Order 10718 of
June 27, 1957, authorizes the Secretary
of State to establish fees to be charged
for official services by embassies and
consulates. All consular fees and
exemptions therefrom must be reflected
in the Schedule of Fees for Consular
Services. Therefore, the Department is
revising paragraph (c) under item 36
(certifications) of 22 CFR Subchapter
C—Fees and Funds, Part 22—Schedule
of Fees for Consular Services—
Department of State and Foreign
Service, § 22.1. The Department has
established the fee for processing and
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certifying Panama Canal Zone vital
records at $20.00 for the initial certified
copy under official seal, with a fee of
$10.00 for each additional copy thereof,
for each request. This fee is the same as
the fee charged for the certification of
consular records issued abroad for
United States citizens, and reflects the
actual costs incurred to provide this
service.

Since the rule provides a benefit to
the class of affected persons for a fee
that recovers the cost of the service, the
Department has determined that
prepublication notice and comment are
unnecessary and is exempted by 5
U.S.C. 553(b)(B), the “good cause”
exemption.

The Department does not consider
this rule to be a major rule for purposes
of E.O. 12291. These changes to the

§22.1 Schedule of Fees

regulations are hereby certified as not
expected to have a significant impact on
a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act, 5 U.S.C. 605(b). This
rule does not impose information
collection requirements under the
provisions of the Paperwork Reduction
Act, 44 U.S.C., Chapter 35. Nor does the
rule have federalism implications
warranting the application of Executive
Order No. 12372 and No.13132. This
rule is exempt from E.O. 12866, but the
Department has reviewed the rule to
ensure consistency with the objectives
of the Executive Order, as well as with
E.O. 12988, and the Office of
Management and Budget has
determined this rule would not
constitute a significant regulatory action
under E.O. 12866.

Final rule
List of Subjects in 22 CFR Part 22

Foreign Service, Fees, Passports and
visas.

Accordingly, this rule amends 22 CFR
Part 22 as follows:

PART 22—[AMENDED]

1. The authority citation for Part 22
continues to read as follows:

Authority: 8 U.S.C. 1153 note. 1351, 1351
note; 22 U.S.C. 214, 4201, 4206, 4215, 4219;
31 U.S.C. 9701; E.O. 10718, 22 FR 4632, 3
CFR, 1954-1958 Comp., p. 382; E.O. 11295,
31 FR 10603, 3 CFR, 1966—1970 Comp., p.
570.

2. Section 22.1 is amended by revising
paragraph (c) at item (36) to read as
follows:

Item No. Fee
* * * * * * *
Documentary Services
* * * * * * *

36. Certifications:

(c) Certifying the fact of issuance of a Report of Birth Abroad of a Citizen of the United States and certi-
fying copies of documents relating to births, marriages, and deaths of citizens abroad issued by a U.S.

Embassy or Consulate (obtainable from the Department of State, Washington, D.C.); and, certifying
copies of documents relating to births, marriages, and deaths of citizens of the United States or for-
eign nationals within the former Canal Zone of Panama from records maintained by the Canal Zone
Government from 1904 to September 30, 1979 (obtainable from the Department of State, Washington,

D.C.).

* *

Fee: $20.00; each additional
copy $10.00.

3. Section 22.2(a) is revised to read as
follows:

§22.2 Requests for services in the United
States.

(a) Requests for records. Requests by
the file subject or the individual’s
authorized agent for services involving
U.S. passport applications and related
records, including consular birth,
marriage and death records and
authentication of other passport file
documents, as well as records of births,
marriages and deaths within the former
Canal Zone of Panama recorded and
maintained by the Canal Zone
Government from 1904 to September 30,
1979, shall be addressed to Passport
Services, Correspondence Branch,
Department of State, Washington, D.C.
20524. Requests for consular birth
records should specify whether a
Consular Report of Birth (Form FS 240,
or long form) or Certification of Birth
(Form DS 1350, or short form) is

desired. Advance remittance of the
exact fee is required for each service.
* * * * *
Dated: November 15, 1999.
Bonnie R. Cohen,
Under Secretary for Management.
[FR Doc. 99-30905 Filed 11-29-99; 8:45 am)|]
BILLING CODE 4710-06-P

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

25 CFR Part 63

RIN 1076-AC97

Indian Child Protection and Family
Violence Prevention; Correction

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to the final regulations
which were published on June 21, 1996
(61 FR 32272). The regulations
implemented the provisions of the
Indian Child Protection and Family
Violence Prevention Act of 1990.

EFFECTIVE DATE: November 30, 1999.

FOR FURTHER INFORMATION CONTACT:
Bettie Rushing, Bureau of Indian Affairs,
P.O. Box 1887, Albuquerque, New
Mexico 871031887, (505) 248—6082.

SUPPLEMENTARY INFORMATION:
Background

The Indian Child Protection and
Family Violence Prevention Act of 1990,
Pub. L. 101-630, 26 U.S.C. 3201 et seq.,
authorizes such actions as are necessary
to ensure effective child protection in
Indian country, including character
investigations to ensure no individual
appointed to a position with duties and
responsibilities involving regular
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contact with, or control over, Indian
children has been found guilty of, or
entered a plea of nolo contendere or
guilty to, any offense under Federal,
State or tribal law involving crimes of
violence; sexual assault, molestation,
exploitation, contact or prostitution; or
crimes against persons. See 25 U.S.C.
3201(b) and 3207. This was the first
Federal statute to authorize background
investigations by tribes and tribal
organizations and mandate screening
standards for the Bureau of Indian
Affairs, as well as tribes and tribal
organizations that receive funds under
the Indian Self-Determination and
Education Assistance Act or the Tribally
Controlled Schools Act of 1988.

The following day, the Crime Control
Act of 1990, Pub. L. 101-647, 42 U.S.C.
§13041, was enacted. It authorized
Federal agencies and facilities operated
by the Federal Government or operated
under contract with the Federal
Government to conduct criminal history
background checks for individuals
providing child care services. It
provides that an individual who has
been convicted of a sex crime, an
offense involving a child victim, or a
drug felony may be denied employment
for or dismissed from a child care
services position. This is in contrast to
the absolute prohibition in Pub. L. 101-
630, that is cited above. Pub. L. 101-647
further provides that conviction for a
crime other than a sex crime may be
considered if it bears on an individual’s
fitness to have responsibility for the
safety and well-being of children. See 42
U.S.C. 13041(c).

The Bureau conducted extensive
consultation with tribes and Indian
organizations prior to and following the
publication of the proposed rule. The
regulations were intended to describe
the process for determining suitability
for positions with duties and
responsibilities involving regular
contact with, or control over, Indian
children, including the standards set
forth in 5 CFR part 731, the Indian Child
Protection and Family Violence
Prevention Act and the Crime Control
Act. Section 63.19 currently reads:

(a) An employer may deny
employment or dismiss an employee
when an individual has been found
guilty of or entered a plea of guilty or
nolo contendere to any Federal, state or
tribal offense involving a crime of
violence, sexual assault, sexual
molestation, child exploitation, sexual
contact, prostitution, or crimes against
persons.

(b) An employer may deny
employment or dismiss an employee
when an individual has been convicted
of an offense involving a child victim,

a sex crime, or a drug felony. Paragraph
(a) refers to the requirements of the
Indian Child Protection and Family
Violence Prevention Act, while
subsection (b) refers to the Crime
Control Act. While the screening
requirements in Section 408 of the
Indian Child Protection and Family
Violence Prevention Act [25 U.S.C.
3207(a)l, are clearly not permissive, the
Bureau’s regulations imply that its
practice and application are. In fact,
when the Bureau determines the
suitability of volunteers for, selectees to,
and employees in positions with duties
and responsibilities involving regular
contact with or control over Indian
children, the standard in Section 408
(25 U.S.C. 3207) serves as a permanent
statutory bar to employment as
contemplated by the Indian Child
Protection and Family Violence
Prevention Act, Office of Personnel
Management Suitability requirements
found at 5 CFR 731.202, and the Office
of Indian Education Programs
Suitability Disqualifications found at 62
BIAM 11.36(A)(7). Based upon a finding
of guilt or a plea of nolo contendere or
guilty to any offense under Federal,
State or tribal law involving crimes of
violence; sexual assault, molestation,
exploitation, contact or prostitution; or
crimes against persons, volunteers,
selectees and employees have been
determined unsuitable for Public Trust
positions with duties and
responsibilities involving regular
contact with or control over Indian
children.

Although these individuals may be
determined suitable for Federal
employment under 5 CFR part 731, a
suitability determination under the
Indian Child Protection and Family
Violence Prevention Act, 25 U.S.C.
3207, serves as a statutory bar to
employment with the Office of Indian
Education Programs, Social Services,
and with few exceptions, the Office of
Law Enforcement Services. Such
positions include not only teachers,
social workers, and law enforcement
officers and investigators, but cooks,
custodians, bus drivers, correctional
personnel, and volunteers as well. In
addition, the same standard is applied
to Bureau facilities management
personnel if their duties and
responsibilities include the provision of
services to schools or housing and other
programs where children may be
present.

The Bureau now proposes to correct
this obvious error and to clarify that
other convictions may be considered
when determining suitability for
employment if they bear on the question
of whether an individual is fit to have

responsibility for the safety and well-
being of children.

Need for Correction

As published, the final rules contain
errors which may prove misleading and
are in need of correction.

List of Subjects in 25 CFR Part 63
American Indians, Alaska Natives,

Children, Child Care, Employment.
Accordingly, 25 CFR part 63 is

corrected by making the following
correcting amendment.

PART 63—INDIAN CHILD
PROTECTION AND FAMILY VIOLENCE
PREVENTION

1. The authority citation for 25 CFR
part 63 continues to read as follows:

Authority: 5 U.S.C. 301; 25 U.S.C. 2, 9, 13,
200, 3201 et seq.; 42 U.S.C. 13041.

§63.19 [Amended]

2.In §63.19, paragraph (a), in the first
sentence, the word “may’’ is changed to
“must.”

Dated: November 22, 1999.
Kevin Gover,
Assistant Secretary—Indian Affairs.
[FR Doc. 99-30959 Filed 11-29-99; 8:45 am]
BILLING CODE 4310-02-P

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Parts 202 and 206
RIN 1010-AB57

Amendments to Gas Valuation
Regulations for Indian Leases—
Additional Information Related to
Valuing Indian Gas Produced From
Leases Located in Index Zones

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Notice of Eligible Index Zones.

SUMMARY: On August 10, 1999, MMS
published a final rule titled
“Amendments to Gas Valuation
Regulations for Indian Leases,” (64 FR
43506) with an effective date of January
1, 2000. The gas regulations apply to all
gas production from Indian (tribal or
allotted) oil and gas leases (except leases
on the Osage Indian Reservation). The
new regulations resulted from a
negotiated rulemaking between Indian
tribes and allottees, oil and gas industry,
and Government. The rule requires that
MMS publish additional information
related to valuing Indian gas produced
from leases located in index zones. This
document lists: the Index Zones Eligible
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for the Index-Based Valuation Method;
the Acceptable Publications and Indices
to Use for the Index-Based Method; the
lease prefixes associated with each
MMS-Designated Area; and the new
MMS-Designated Areas.

EFFECTIVE DATE: January 1, 2000.

ADDRESSES: Address all comments
concerning this document to David S.
Guzy, Chief, Rules and Publications
Staff, P.O. Box 25165, MS 3021, Denver,
Colorado, 80225-0165.

FOR FURTHER INFORMATION CONTACT:
David S. Guzy, Chief, Rules and
Publications Staff; telephone (303) 231—
3432; FAX, (303) 231-3385; E-mail
David.Guzy@mms.gov; mailing address,
Minerals Management Service, Royalty
Management Program, Rules and
Publications Staff, P.O. Box 25165, MS
3021, Denver, Colorado, 80225-0165.
SUPPLEMENTARY INFORMATION: The intent
of the amendments to the valuation
regulations is to ensure that Indian
mineral lessors receive the maximum

revenues from mineral resources on
their land consistent with the Secretary
of the Interior’s (Secretary) trust
responsibility and lease terms. It is also
our desire to improve the regulatory
framework so that information is
available which would permit lessees to
comply with the regulatory
requirements at the time that royalties
are due.

Under the rule, the lessee will
determine the value of gas production
based upon whether the gas is produced
from an index zone or not produced
from an index zone. MMS defines an
index zone as a field or area with an
active spot market and published
indices applicable to that field or area
that are acceptable to MMS.

The rule requires that MMS publish
the following: the index zones that are
eligible for the index-based valuation
method; leases that MMS excluded from
index-based valuation; and any index
zones that MMS disqualified. If market
conditions change so that an index-

based method for determining value is
no longer appropriate for an index zone,
MMS will hold a technical conference
to consider disqualification of an index
zone. Under the rule, if an index is
disqualified, then production from
leases under that index zone cannot be
valued under the index-based valuation
method. At this time, MMS has not
disqualified any index zones.

The rule also requires that MMS
periodically publish a list of MMS-
approved publications and indices to
use in computing the index-based
formula price and the lease prefixes
associated with each MMS-designated
area (including any new MMS-
designated areas.) MMS will publish
future notices in the Federal Register
announcing any changes to the index
zones, changes to the acceptable
publications and indices, and any new
MMS-designated areas.

Table No. 1 below provides a list of
the index zones that are eligible for the
index-based valuation method.

TABLE NO. 1.—MMS-DESIGNATED AREAS AND INDEX ZONES

MMS-Designated areas

Index zones

Unitah and Ouray Reservation
Alabama-Coushatta
Wind River Reservation

Jicarilla Apache Reservation, Navajo Reservation, Southern Ute Reservation, Ute Mountain Ute Reserva-

tion.

Counties: Alfalfa, Beaver, Cimarron, Cleveland, Creek, Garfield, Grant, Harper, Kay, Lincoln, Noble,
Nowata, Oklahoma, Pawnee, Payne, Pottawatomie, Rogers, Texas, Tulsa, Washington, Woods.

Counties: Beckham, Blaine, Caddo, Canadian, Comanche, Cotton, Custer, Dewey, Ellis, Garvin, Grady,
Greer, Harmon, Jackson, Jefferson, Kingfisher, Kiowa, Logan, Major, McClain, Roger Mills, Stephens,

Tillman, Washita, Woodward

Counties: Adair, Atoka, Bryan, Carter, Cherokee, Choctaw, Coal, Craig, Delaware, Haskell, Hughes, John-
ston, Latimer, Le Flore, Love, Marshall,Mayes, McCurtain, Mcintosh, Murray, Muskogee, Okfuskee,

Okmulgee, Ottawa, Pittsburg, Pontotoc, Pushmataha, Seminole, Sequoyah, Wagoner.

Central Rocky Mountains
East Texas

Northern Rocky Mountains
San Juan Basin
Oklahoma-Zone 1.

Oklahoma-Zone 2.

Oklahoma-Zone 3

Table No. 2 below contains the MMS-approved publications that establish index prices that accurately reflect the
value of production in the field or area where the production occurs.

TABLE NO. 2.—MMS-APPROVED PUBLICATIONS

MMS-approved publications

Which issue?

Which table?

Which spot gas prices?

Inside F.E.R.C.'s Gas Market Re-
port.

month.

Natural Gas Intelligence Weekly | Use the

Gas Price Index.

Use the issue containing the spot
gas prices for the first of the

Bidweek Range for the month.

lines”.
issue containing the

Prices.”.

Use the table labeled “Prices of
Spot Gas Delivered to Pipe-

Use the table labeled “Spot Gas

Use the high end of the range of
the applicable spot gas price.

Use the high end of the range of
the applicable Bidweek price.

Under the rule, any publication may
petition MMS to be added to the list of
acceptable publications by writing to:
Minerals Management Service, Royalty
Valuation Division, P.O. Box 25165,
Mail Stop 3150, Denver, Colorado
80225-0165.

As stated in 30 CFR 206.172 (64 FR
43517), an Indian tribe may ask MMS to
exclude some or all of its leases from
valuation under the index-based

valuation method. After consulting with
the Bureau of Indian Affairs (BIA), MMS
may also exclude any Indian allotted
leases from valuation under the index-
based valuation method. If MMS
approves any requests for exclusion
from an index zone, the lessee must
value the production under the non-
index-based valuation method.

Revenue analysis indicated that some
Indian leases would receive less

revenue under the index methodology
than under gross proceeds methodology.
As a result of this analysis and after
consulting with BIA, MMS excluded the
Ute allotted leases in the Uintah and
Ouray Reservation and the Navajo
allotted leases in the Navajo Reservation
from valuation under the index-based
method. MMS also approved the Ute
Indian Tribe’s request to exclude the
Ute Tribal leases in the Uintah and
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Ouray Reservation from valuation under
the index-based method.

Because of these exclusions, MMS
also terminated the previously defined
designated areas for Uintah and Ouray
Reservation and the Navajo Reservation.
MMS designated these two areas for
royalty computation purposes in the
August 10, 1999, final rule (64 FR
43506). Accordingly, we created the

areas:

Ouray Reservation;

and Ouray Reservation;
Reservation; and

Navajo Reservation.

1. Ute Tribal Leases in the Uintah and
2. Ute Allotted Leases in the Uintah
3. Navajo Tribal Leases in the Navajo

4. Navajo Allotted Leases in the

following four new MMS-designated

Table No. 3 below contains the index

zones with the associated MMS-

designated areas and also includes the

list of acceptable publications and the

indices to use for the index-based

valuation method. Lessees should use

this table when calculating the value of

gas produced from leases from an index
zone.

TABLE NO. 3.—INDEX ZONES, MMS-DESIGNATED AREAS, AND INDICES

Index zone

MMS-approved publications for index zones

Inside
FERC's

Natural
gas intel.
report

Spot gas prices

EAST TEXAS oiiiiiiiiiiii i
Includes: Alabama-Coushatta ...........cccccvveeiiiiiiiiiee e

Northern Rocky Mountains

Includes: Wind River RESEIVAtioN .........ccccocceeeiiieeeiiiee e seeeesee e

San Juan Basin

Includes: Jicarilla Apache Reservation ...........cccoccviieeiiiieinieee e

Navajo Tribal Leases in the Navajo Reservation

Southern Ute Reservation

Ute Mountain Ute Reservation

Oklahoma—Zone 1

Includes the following counties: Alfalfa, Beaver, Cimarron, Cleveland,
Creek, Garfield, Grant, Harper, Kay, Lincoln, Noble, Nowata, Okla-
homa, Pawnee, Payne, Pottawatomie, Rogers, Texas, Tulsa, Wash-
ington, Woods.

X

X

xX X X X

Natural Gas Pipeline Co. of America
Louisiana Zone
Texas Eastern Transmission Corp.
East Texas Zone
South Texas Zone
Tennessee Gas Pipeline Co.
Texas (zone 0)
Transcontinental Gas Pipe Line Corp.
Zone 2 (pooling point)
Trunkline Gas Co.
Texas
East Texas
NGPL Texok
Tennessee
Texas Eastern E. TX
Trunkline
Houston Pipeline
MidCon Texas
South Texas
Florida Gas Zone 1
Texas Eastern S. TX
Tennessee
Colorado Interstate Gas Co.
Rocky Mountains
Rocky Mountains
CIG
El Paso Natural Gas Co.
San Juan Basin
Rocky Mountains
El Paso non-Bondad
Transwestern San Juan

ANR Pipeline Co.
Oklahoma Natural Gas Pipeline Co.
of America
Mid-Continent Zone
Northern Natural Gas Co.
Texas, Oklahoma, Kansas
Panhandle Eastern Pipe Line Co.
Texas, Oklahoma (mainline)
Reliant Energy Gas Transmission Co.
West
Williams Gas Pipelines Central Inc.
Texas, Oklahoma, Kansas
Mid-Continent
ANR SW
NGPL Mid-Continent
Northern Natural Mid 10-13
Panhandle Eastern
Enogex
Reliant West (NorAm)
Williams
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TABLE NO. 3.—INDEX ZONES, MMS-DESIGNATED AREAS, AND INDICES—Continued

Index zone

MMS-approved publications for index zones

Inside
FERC's

Natural
gas intel.
report

Spot gas prices

Oklahoma—Zone 2
Includes the following counties: Beckham, Blaine, Caddo, Canadian,
Comanche, Cotton, Custer, Dewey, Ellis, Garvin, Grady, Greer, Har-
mon, Jackson, Jefferson, Kingfisher, Kiowa, Logan, Major, McClain,
Roger Mills, Stephens, Tillman, Washita, Woodward.

Oklahoma—Zone 3
Includes the following counties: Adair, Atoka, Bryan, Carter, Cherokee,
Choctaw, Coal, Craig, Delaware, Haskell, Hughes, Johnston, Latimer,
Le Flore, Love, Marshall, Mayes, McCurtain, Mcintosh, Murray,

X X X X X X

ANR Pipeline Co.
Oklahoma
Natural Gas Pipeline Co. of America
Mid-Continent Zone
Reliant Energy Gas Transmission Co.
West
Northern Natural Gas Co.
Texas, Oklahoma, Kansas
Panhandle Eastern Pipe Line Co.
Texas, Oklahoma (mainline)
Williams Gas Pipelines Central Inc.
Texas, Oklahoma, Kansas
Mid-Continent
ANR SW
NGPL Mid-Continent
Reliant West (NorAm)
Northern Natural Mid 10-13
Panhandle Eastern
Enogex
Williams

Natural Gas Pipeline Co. of America
Texok Zone
Reliant Energy Gas Transmission Co.

East

Williams Gas Pipelines Central Inc.
Texas, Oklahoma, Kansas

X East Texas

NGPL Texok

X Mid-Continent

Reliant East (NorAm)

Williams

Muskogee, Okfuskee, Okmulgee, Ottawa, Pittsburg, Pontotoc,
Pushmataha, Seminole, Sequoyah, Wagoner. X

Most Indian lease terms require
accounting for comparison (dual
accounting) when gas produced from
the lease is processed. Under the rule,
the lessee may elect to perform actual
dual accounting or alternative dual

accounting. The rule requires that MMS
publish a list of the lease prefixes
associated with each MMS-designated
area for the purpose of the dual
accounting election. The dual
accounting election for a designated

area must apply to all of the lessee’s
Indian leases in that area.

Table No. 4 contains the lease prefixes
and associated MMS-designated areas:

TABLE NO. 4—LEASE PREFIXES AND MMS-DESIGNATED AREAS

MMS-designated areas Lease prefixes

P Lo =T g b= R O o T L] g =i - LR SN 615.

Blackfeet Reservation .. 507, 512, 513, 514, 515, 517, 526.
Crow Reservation ..... 520, 619.

Fort Belknap .......... ... | 538.

FOIt BEINOIA ...t e e e e e e e et e e e e e e et e e e e e e s eesannees 528, 529, 540.

FOrt PECK RESEIVALION ......eeiiiiiiieitiie ettt ettt e i e e et e e e snbb e e e nntnee e nnneeas
Oklahoma Counties:

Alfalfa, Beaver, Cimarron, Cleveland, Creek, Garfield, Grant, Harper, Kay, Lincoln,
Noble, Nowata, Oklahoma, Pawnee, Payne, Pottawatomie, Rogers, Texas, Tulsa,
Washington, Woods.

Oklahoma Counties:

Beckham, Blaine, Caddo, Canadian, Comanche, Cotton, Custer, Dewey, Ellis, Garvin,
Grady, Greer, Harmon, Jackson, Jefferson, Kingfisher, Kiowa, Logan, Major, McClain,
Roger Mills, Stephens, Tillman, Washita, Woodward.

Oklahoma Counties:

Adair, Atoka, Bryan, Carter, Cherokee, Choctaw, Coal, Craig, Delaware, Haskell,
Hughes, Johnston, Latimer, Le Flore, Love, Marshall, Mayes, McCurtain, Mclintosh,
Murray, Muskogee, Okfushee, Okmulgee, Ottawa, Pittsburg, Pontotoc, Pushmataha,
Seminole, Sequoyah, Wagoner.

Navajo Allotted Leases in the Navajo Reservation ....
Navajo Tribal Leases in the Navajo RESEIVALION .........ccccviiiiieiiiiiee st eee e e

506, 523, 533, 536, 622.
503, 505, 510, 511, 518, 521, 601, 602, 607, 615,
714.

503, 505, 518, 601, 602, 607.

503, 505, 511, 601, 602, 607, 615.

516, 525, 527, 621, 623.
415, 516, 525, 527, 620, 621, 623.
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TABLE NO. 4.—LEASE PREFIXES AND MMS-DESIGNATED AREAS—Continued

MMS-designated areas

Lease prefixes

Northern Cheyenne Reservation
Rocky Boys Reservation

Southern Ute Reservation
Turtle Mountain Reservation
Ute Mountain Ute Reservation

Ute Allotted Leases in the Uintah and Ouray Reservation ...
Ute Tribal Leases in the Uintah and Ouray Reservation
Wind River Reservation .........cccccocevrinvcnnninennens

None.

053, 154, 537, 889.
519, 522, 524, 614, 750.
610.

519, 522, 524, 614, 750.
509, 531, 532.

509, 531, 532.

502, 535, 634.

Dated: November 23, 1999.
Lucy Querques Denett,
Associate Director for Royalty Management.
[FR Doc. 99-30991 Filed 11-29-99; 8:45 am]
BILLING CODE 4310-MR-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MAQ73-7207A;A-1-FRL—-6481-2]

Approval and Promulgation of Air
Quality Implementation Plans; State of
Massachusetts; Interim Final
Determination That Massachusetts Has
Corrected the Deficiencies of Its I/M
SIP Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Interim final rule.

SUMMARY: On September 27, 1999, EPA
published in the Federal Register (64
FR 51937) a rulemaking action
proposing approval of the
Commonwealth of Massachusetts’ motor
vehicle inspection and maintenance (I/
M) program, and in a separate action (64
FR 51943) proposing approval of rate-of-
progress (ROP) plans as part of the State
Implementation Plan (SIP), under
Section 110 of the Clean Air Act (CAA).
Elsewhere in today’s Federal Register
EPA is publishing a supplemental
proposed rulemaking notice for
comment clarifying the test method
used in Massachusetts’ I/M program,
providing additional information on the
emission reduction credit projected for
the program, and explaining the impact
on the ROP plans. Based on the
proposed action, today’s supplemental
document, the commencement of I/'M
program roll-out on October 1, 1999,
and the commitments made by the
Commonwealth, including a
commitment to fully enforce
compliance with the I/M program as of
December 15, 1999, EPA is making an
interim final determination that the
State will have more likely than not
implemented an approvable enhanced

I/M program when it becomes effective
on December 15, 1999. Today’s action
will, beginning on December 15, 1999,
defer the application of the offset
sanction that has been in effect since
May 15, 1999, and the federal highway
fund sanctions that take effect on
November 15, 1999.

DATES: Effective Date: This rule is
effective December 15, 1999. Comments:
Written comments must be received on
or before December 30, 1999. Public
comments on this document are
requested and, although this action will
be effective on December 15, 1999,
comments will be considered for
appropriate subsequent action.

ADDRESSES: Comments may be mailed to
Susan Studlien, Deputy Director, Office
of Ecosystem Protection (mail code
CAA), U.S. Environmental Protection
Agency, Region I, One Congress St.,
Suite 1100, Boston, MA 02114-2023.
Copies of the Commonwealth’s
submittal are available for public
inspection during normal business
hours, by appointment, at the above
EPA address and Division of Air Quality
Control, Department of Environmental
Protection, One Winter Street, 8th Floor,
Boston, MA 02108.

FOR FURTHER INFORMATION CONTACT:
Peter X. Hagerty, (617) 918-1049.

SUPPLEMENTARY INFORMATION: On March
27, 1997 Massachusetts submitted an
inspection and maintenance plan under
the provisions of the National Highway
Systems Designation Act. On July 14,
1997, EPA published in the Federal
Register (62 FR 37506) an Interim Final
Rule conditionally approving the I/M
SIP submitted by the Commonwealth.
The notice conditioned approval on
start-up of the program by November 15,
1997 which was based on a commitment
made by Massachusetts as part of the
SIP submittal. That Federal Register
notice also listed other elements of the
I/M program for which Massachusetts
was required to submit additional
information. By means of a November
14, 1997, letter, EPA notified
Massachusetts that EPA was converting
the conditional approval of the

Massachusetts enhanced I/M SIP
revision to a disapproval on November
15, 1997 due to the fact that the program
was not starting on November 15, 1997.
The letter triggered the 18-month time
clock for the mandatory application of
sanctions under section 179(a) of the
CAA. Therefore, the Act’s offset
sanction applied beginning May 15,
1999 because Massachusetts still had no
enhanced I/M program started or
approved as part of its SIP.

In order to remedy that failure, on
May 14, 1999, Massachusetts submitted
a revision to its SIP for an enhanced
I/M program to begin on October 1,
1999. Massachusetts in fact commenced
operation of the program on October 1,
1999. Although the SIP revision
provided for start-up of an enhanced
I/M program, there were other elements
of the I/M SIP identified in the
September 27, 1999 Federal Register
proposed approval which needed to be
addressed prior to final action by EPA.
These elements will be addressed by the
contractor Massachusetts has retained to
implement the program and are listed as
work elements of the contractor’s scope
of services. Since the focus of
Massachusetts and the contractor has
been program start-up, these elements
have not been addressed by the
contractor to date. In response to EPA’s
September 27, 1999 proposed approval
which describes the program elements
Massachusetts must supplement,
Massachusetts submitted a letter dated
November 3, 1999 with a schedule for
submitting these elements from January
to March 2000. An additional letter
dated November 15, 1999 informed EPA
that Massachusetts has taken steps that
ensure the I/M program will be fully
enforced starting December 15, 1999.
Additional information submitted in
support of the Massachusetts I/M
program is included in the contract with
Keating Technologies signed January 28,
1999, Department of Environmental
Protection (DEP) Regulations, chapter
310 CMR 60.02, Registry of Motor
Vehicles Regulations, chapter 540 CMR
4.00—4.09, and administrative items,



66776 Federal Register/Vol. 64,

No. 229/ Tuesday, November 30, 1999/Rules and Regulations

including a description of the program
being implemented and DEP’s response
to comments document dated May 14,
1999.

II. EPA’s Current Rulemaking Actions

On September 27, 1999 EPA proposed
approval of the Massachusetts I/M SIP
revision to meet the requirements of the
federal I/M rule. In addition, on the
same day EPA proposed approval of the
Massachusetts rate-of-progress emission
reduction plans which includes the
15% plan. In order for Massachusetts to
meet the low enhanced performance
standard for I/M the 15% plan must be
approvable. In today’s Federal Register
EPA is publishing a supplemental
notice of proposed rulemaking
providing additional information
concerning testing in the I/M program,
estimates of emission reductions
achieved by the program, and the
schedule for submittal of additional
elements for the Massachusetts I/M
program. The same notice addresses the
impact of the changes in estimated
emission reduction credits from I/M on
the 15% plan.

CriticaFto EPA’s finding to stay
sanctions is the Agency’s determination
that Massachusetts has taken the steps
necessary to ensure program start-up by
December 15, 1999. Although
Massachusetts commenced operation of
the I/M program on October 1, 1999,
there were routine start-up difficulties
which required that DEP temper full
enforcement of the program for two and
one half months. During October,
November and early December 1999, the
Commonwealth is allowing drivers to
obtain pre-printed stickers approving
cars to operate for a year if a station in
the program did not have fully
operational test equipment ready when
a driver came in for a test. In its
November 15, 1999 letter to EPA,
Massachusetts has indicated that such
pre-printed stickers will not be available
starting December 15, 1999, and any car
that must get tested will be required to
find a station with operable testing
equipment. This step ensures that the I/
M program will meet EPA’s definition of
start-up and that Massachusetts will be
fully enforcing an approvable I/M as of
December 15, 1999.

EPA believes, as a result of the
proposed rulemaking actions and the
fact that Massachusetts commenced
operation of the I/M program on October
1, 1999, has committed to submitting
additional information necessary to
fully approve that program and has
prohibited the use of pre-printed
stickers to meet EPA’s definition of
start-up by December 15, 1999, that it is
more likely than not that Massachusetts

will have a fully approvable I/M SIP
that has started up as of December 15,
1999. Given the fact that the contract
was not signed until late January 1999
and the magnitude of the Massachusetts
program, it is commendable that
Massachusetts met the start-up criteria
by December 15, 1999. The state’s
failure to start-up an approvable
enhanced I/M program by November 15,
1997 was what triggered the sanctions
clock in Massachusetts. The state has
now taken the steps necessary to fully
enforce a transient testing program by
December 15, 1999 to cure the problem
which triggered the sanctions clock.

This interim determination will not
halt or reset the sanctions deadlines, but
will defer the implementation of
sanctions until EPA takes final action on
the SIP. In the proposed rule for the
Massachusetts I/M program, EPA
proposed in the alternative to issue a
limited approval/limited disapproval of
the program if Massachusetts failed to
start the program in a timely manner or
failed to submit any of the program
elements that the Contractor will
provide under its scope of work. The
limited disapproval would effectively
withdraw the proposed approval.
Withdrawal of the proposed approval
would result in growth and highway
sanctions being imposed again
immediately.

This action will take effect on
December 15, 1999, when vehicles can
no longer postpone the emissions
inspection in Massachusetts through the
use of pre-printed stickers. Should
Massachusetts continue to issue pre-
printed stickers after December 15,
1999, EPA will withdraw this
determination and sanctions will go
back in effect until pre-printed stickers
are no longer issued and EPA reinstates
this determination. EPA will take
comment on this interim final
determination. EPA will publish a final
notice taking into consideration any
comments received on EPA’s proposed
actions and this interim final action. If,
based on any comments received by
EPA upon this interim final
determination action and any comments
on EPA’s proposed approval or
supplemental proposed approval with
respect to Massachusetts’ I/M SIP or
rate-of-progress revisions, EPA
determines that those actions are
inappropriate and the SIP revisions are
not approvable and, therefore, this final
action was also inappropriate, EPA will
take further action to withdraw this
action and the proposed approval of the
Massachusetts I/M SIP revision, thereby
returning the SIP to disapproved status.
If this action is withdrawn or EPA’s
proposed approval of the Massachusetts

I/M SIP revision is disapproved, then
sanctions would be applied as required
under Section 179(a) of the CAA and 40
CFR 52.31.

III. EPA Action

Based on the proposed approval of the
Massachusetts I/M SIP in the September
27,1999 Federal Register and the start-
up of the program on December 15,
1999, EPA believes that it is more likely
than not that the Commonwealth has
taken the steps necessary to start an
approvable enhanced I/M program.
Disapproval of the Massachusetts I/M
SIP and initiation of sanctions clocks on
November 15, 1997 was based on the
fact that Massachusetts did not start-up
an approved enhanced I/M program.
Therefore, EPA concludes that since
Massachusetts is operating an I/M
program that will be fully enforceable
on December 15, 1999, the
Commonwealth will have met the start-
up definition and sanctions should be
stayed on December 15, 1999. In the
event the Commonwealth fails to submit
the other elements of the program, EPA
will issue a limited disapproval which
will lift this stay of sanctions and
reimpose them at that time.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

IV. Administrative Requirements

Because Massachusetts has met the
start-up requirements as defined by
EPA, relief from sanctions should be
provided as quickly as possible.
Therefore, EPA is invoking the good
cause exception under the
Administrative Procedure Act (APA) in
not providing an opportunity for
comment before this action takes effect.?
5 U.S.C. section 553(b)(B). The EPA
believes that notice-and-comment
rulemaking before the effective date of
this action is impracticable and contrary
to the public interest. The EPA has
reviewed and proposed approval of the
State’s May 14, 1999 I/M SIP revision.
Through this interim final
determination action, the Agency
believes that it is more likely than not
that the Commonwealth will have
submitted all the necessary information
to meet the requirements for start-up of

1 As previously noted, however, by this action
EPA is providing the public with a chance to
comment on EPA’s determination after the effective
date and EPA will consider any comments received
in determining whether to reverse such action.
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an approvable I/M program, therefore
eliminating the basis for imposition of
sanctions. Therefore, it is not in the
public interest to apply sanctions when
the Commonwealth has submitted an
enforceable program which will start-up
on December 15, 1999. Moreover, it
would be impracticable to go through
notice-and-comment rulemaking on a
finding that the State is no longer
subject to that requirement prior to the
date sanctions would take effect.
Therefore, EPA believes that it is
necessary to use the interim final
rulemaking process to defer sanctions
while EPA completes its rulemaking
process. In addition, EPA is invoking
the good cause exception to the 30-day
advance notice requirement of the APA
because the purpose of this notice is to
relieve a restriction. See 5 U.S.C.

553(d)(1).
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ‘“Regulatory Planning
and Review.”

B. Executive Order 13132

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘“meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it is not economically
significant under E.O. 12866 and does
not involve decisions intended to
mitigate environmental health or safety
risks.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that

significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
section 3(b) of E.O. 13084 do not apply
to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
rule will not have a significant impact
on a substantial number of small entities
because it does not create any new
requirements. Therefore, because this
rule does not create any new
requirements, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities.

F. Unfunded Mandates

Under Sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule. EPA
has determined that this action does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.
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G. Submission to Congress and the
General Accounting Office

The Congressional Review Act (CRA),
5 U.S.C. 801 et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. This determination must be
supported by a brief statement. 5 U.S.C.
808(2). As stated previously, EPA has
made a good cause finding, including
reasons thereof, and established an
effective date of December 15, 1999.
EPA will submit a report containing this
rule and other required information to
the United States Senate, the House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by U.S.C. 804(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: November 15, 1999.

John P. DeVillars,

Regional Administrator, Region I.

[FR Doc. 99-30780 Filed 11-29-99; 8:45 am]
BILLING CODE 6560-50-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 102-34

[FPMR Amendment G-114]

RIN 3090-AG12

Motor Vehicle Management; Correction

AGENCY: Office of Governmentwide
Policy, GSA.

ACTION: Final rule; correction.

SUMMARY: The General Services
Administration (GSA) published a final
rule on November 2, 1999, revising
Federal Property Management
Regulation (FPMR) coverage on motor
vehicle management, and moving it into

the Federal Management Regulation
(FMR). This correction fixes an
inadvertent error in one of the
amendatory instructions of that final
rule.

EFFECTIVE DATE: November 2, 1999.

FOR FURTHER INFORMATION CONTACT:
Shari Kiser, Federal Acquisition Policy
Division, (202) 501-2164.
SUPPLEMENTARY INFORMATION: The final
rule published on November 2, 1999 (64
FR 59592), which revised the FPMR
coverage on motor vehicle management
and moved it into the FMR,
inadvertently stated in one of the
amendatory instructions that the new
part 102—34 was added to subchapter D
of 41 CFR chapter 102 when in fact it
should have been added to subchapter
B. This document corrects that error.
Another correction to the same final
rule is being published elsewhere in this
issue of the Federal Register.

In rule document 99-27747 beginning
on page 59592 in the issue of Tuesday,
November 2, 1999, make the following
correction:

CHAPTER 102—[CORRECTED]

On page 59592, in the second column,
in amendatory instruction 3., correct
“subchapter D”’ to read ‘““subchapter B”.

Dated: November 23, 1999.

Sharon A. Kiser,

Federal Acquisition Policy Division.

[FR Doc. 99-30933 Filed 11-29-99; 8:45 am|]
BILLING CODE 6820-24-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Part 69
[USCG-1999-5118]

RIN 2115-AF76

Standard Measurement System
Exemption from Gross Tonnage

AGENCY: Coast Guard.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: On August 31, 1999, the Coast
Guard published a direct final rule (64
FR 47402; USCG-1999-5118). This
direct final rule notified the public of
the Coast Guard’s intent to amend its
vessel tonnage regulations to reinstate a
previously allowed method of holding
tonnage opening cover plates in place.
This amendment will increase
flexibility and can decrease costs in
vessel design and construction, while in
no way diminishing vessel safety. The
reinstated method was omitted in error

during a comprehensive revision of the
tonnage regulations in 1989. We have
not received an adverse comment, or
notice of intent to submit an adverse
comment, objecting to this rule.
Therefore, this rule will go into effect as
scheduled.

DATES: The effective date of the direct
final rule is confirmed as November 29,
1999.

FOR FURTHER INFORMATION CONTACT: For
questions on this rule, call Mr. Peter
Eareckson, Project Manager, Marine
Safety Center, Coast Guard, telephone
202—-366—-6441.

SUPPLEMENTARY INFORMATION:

Discussion of Comment

We received one comment, which
took issue with the prohibition against
the use of battens, caulking, or gaskets
in the installations of tonnage opening
cover plates, citing maintenance
concerns. While we sympathize with
the concerns cited, we do not consider
the comment to be an adverse comment
to this rulemaking, as “adverse
comment” is defined in 33 CFR 1.05—
55(f). The underlying premise of this
rulemaking is to reinstate a method of
securing tonnage opening cover plates
in place that was deleted in error in the
1989 revision. The prohibition against
sealing tonnage openings is one of long-
standing and predates the 1989 revision.
Regardless of the merits of the request
to eliminate this prohibition, it is
outside the scope of this rulemaking.

Dated: November 19, 1999.

Jeffrey P. High,

Acting Assistant Commandant for Marine
Safety & Environmental Protection.

[FR Doc. 99-30894 Filed 11-29-99; 8:45 am]
BILLING CODE 4910-15-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[CC Docket Nos. 97-21 and 96-45; FCC 99—
269]

Changes to the Board of Directors of
the National Exchange Carrier
Association, Inc. and Federal-State
Joint Board on Universal Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document concerning
the Changes to the Board of Directors of
the National Exchange Association, Inc.
and Federal-State Joint Board simplifies
the process for rural health care
providers to receive support from the
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universal service support mechanism,
among other things, and adopts rules to
permit the Universal Service
Administrative Company to provide
support for any commercially available
telecommunications service, regardless
of the bandwidth. It also requires USAC
to calculate support based upon all
actual distance-based charges, unless
the rural health care provider or carrier
requests a more comprehensive support
calculation and substantiates that
request.

DATES: Effective July 1, 2000.

FOR FURTHER INFORMATION CONTACT:
Linda Armstrong, Assistant Division
Chief, Common Carrier Bureau,
Accounting Policy Division, (202) 418—
7400.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Sixth
Order on Reconsideration in CC Docket
No. 97-21, Fifteenth Order on
Reconsideration in CC Docket No. 96—45
released on November 1, 1999. The full
text of this document is available for
public inspection during regular
business hours in the FCC Reference
Center, Room CY-A257, 445 Twelfth
Street, S.W., Washington, D.C., 20554.

1. Introduction

1. In this Fifteenth Order on
Reconsideration, we reconsider, on our
own motion, some of the Commission’s
conclusions in the Universal Service
Order, 62 FR 32862 (June 17, 1997), in
order to simplify the process for rural
health care providers to receive support
from the universal service support
mechanism. Specifically, we amend our
rules to permit the Universal Service
Administrative Company (USAC) to
provide support for any commercially
available telecommunications service,
regardless of the bandwidth. We further
modify our rules to require USAC to
calculate support based upon all actual
distance-based charges, unless the rural
health care provider or carrier requests
a more comprehensive support
calculation and substantiates that
request. We affirm the conclusion
reached in the Universal Service Order
that, despite the difficulties of allocating
costs and preventing abuses, the
benefits of permitting rural health care
providers to join consortia with other
subscribers of telecommunications
service outweigh the danger that such
arrangements will lead to significant
abuse of the prohibition on resale.
Accordingly, we clarify that new
members may be added to a consortium
at any time after the rural health care
provider applies for universal service
support, and we clarify our use of the
term “tariffed or market rate” to permit

a rural health care provider
participating in a consortium with
ineligible private sector members to
receive support. Finally, in order to
achieve a more equitable distribution of
USAC’s joint and common billing and
collection costs, we clarify that USAC
should include these costs in the
projected administrative expenses of the
high-cost, low-income, schools and
libraries, and rural health care
programs, based upon the volume of
disbursements by each program.

II. Scope of Services Eligible for
Support

A. Per-Location Funding Limit

2. We eliminate the per-location
funding limit because it has made it
more difficult for rural health care
providers to receive the benefits of the
rural health care support mechanism,
and it is no longer necessary to ensure
that demand for support remains below
the $400 million per year cap that the
Commission established in the
Universal Service Order. We believe that
eliminating the per-location funding
limit will make it easier for rural health
care providers to select and receive
support for the telecommunications
services that they need for telemedicine.
We find that, even if USAC substantially
underestimated the demand for support
by rural health care providers, demand
would still be well within the $400
million cap. Moreover, we find that the
Commission’s initial decision to limit
support to a T-1 or some combination
of lesser services was driven by two
express concerns that are no longer
relevant. We further find that, because
the per-location funding limit imposes
some cost and generates no apparent
benefit, it would be contrary to the
public interest to maintain it.
Accordingly, we conclude that the
universal service support mechanism
for rural health care providers shall
support any commercially available
telecommunications services, necessary
for the provision of health care services
in a state, regardless of the bandwidth,
and we revise §54.613 of the
Commission’s rules to reflect this
change.

3. Based upon the information in the
record, we find that the Commission’s
initial demand estimate was much too
high. Section 254(g) directs that
universal service support mechanisms
should be specific, predictable, and
sufficient. The only qualification, in
section 254(h)(1)(A), of the type of
telecommunications service that may be
supported is the requirement that the
telecommunications service be
“necessary for the provision of health

care services in a [s]tate.” In order to
establish a “specific, predictable, and
sufficient”” mechanism for a program
with no track record, the Commission
concluded that it must limit the
telecommunications services that a rural
health care provider may receive for the
provision of health care services in a
state.

4. The Commission’s original estimate
for the cost of the program predicted
that maximum demand for support
would be $366 million per year. The
Commission arrived at this conclusion
without the benefit of expert assessment
of the cost of leaving rural health care
providers free to purchase whatever
telecommunications services they
deemed necessary for the provision of
health care. According to the USAC
Report, “[t]he best current estimates
show that this Program is not likely to
exceed $10 million in annual support
level in the near term.” Specifically, the
USAC Report estimates that the total
demand for support for rural health care
providers will not exceed $3.1 million
for the 18 month period from January 1,
1998 through June 30, 1999. USAC
projects that the total demand for rural
health care provider support for the
second funding year (July 1, 1999
through June 30, 2000) will be no more
than $9.3 million. Although armed with
a significantly more comprehensive set
of data than used in the Universal
Service Order, USAC estimates that,
even if we remove the per-location
funding limit, demand would not
exceed $10 million per year.
Apparently, as the Advisory Committee
believed, the urban rates for
telecommunications services are costly
enough to deter rural health care
providers from demanding excessive
levels of telecommunications service.
USAC also reports that there are a
number of other factors that have served
to reduce demand, which we discuss.
Accordingly, we conclude that,
beginning with the third funding cycle,
the universal service support
mechanism for health care providers
will support all commercially available
telecommunications services necessary
for the provision of health care services,
and that this expansion of eligible
telecommunications services will not
increase demand beyond the funding
cap.

g. The Commission’s initial decision
to limit support to a T-1 or some
combination of lesser services was
based upon two factors that are now
irrelevant, given that there is little risk
of demand exceeding the cap. First, the
Commission’s initial decision to limit
support to a T—1 or some combination
of lesser services was based in part upon
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a finding that the record did not
demonstrate that rural health care
providers would require higher
bandwidths than T-1. Specifically, the
Commission found that the Advisory
Committee and the majority of
commenters who recommended a
specific level of telecommunications
bandwidth recommended a capacity of
up to and including 1.544 Mbps or its
equivalent. The Advisory Committee
and the majority of commenters
contended that rural health care
providers did not need higher
bandwidths for the provision of health
care services, and that the cost of higher
bandwidth connections would outweigh
the benefits. It is still unclear to us
whether rural health care providers
need services with greater or lesser
bandwidth than 1.544 Mbps for the
provision of health care. On the one
hand, the Rural Utilities Service (RUS)
argues that the current supported
bandwidth of 1.544 Mbps may be
inadequate because, with the rapid
evolution of high-speed broadband
networks approaching the 1.544 Mbps
capability, the medical community’s
needs are expected to significantly
exceed this level in the near future. On
the other hand, the National Rural
Health Association (NRHA) asserts that
it appears that many telehealth
applications are moving away from
dedicated point-to-point T-1 type
services to switched, lower bandwidth
applications such as ISDN and POTs.
Further, a letter jointly filed by the
American Telemedicine Association,
the American College of Nurse
Practitioners, the Association of
Telemedicine Service Providers, and the
NRHA states that:

The program should include discounts for
all forms of communications services when
used in the delivery of health care to rural
health care providers. As currently designed,
services eligible for the rural health care
program are effectively limited to a T1 line,
largely because of the use of distance costs
associated with this service. However,
advancements over the past few years in
technology and communications have
enabled health care providers to transmit and
receive information at speeds lower than that
required of T1 lines. Although lower in cost,
this still remains an impediment to many
health providers due to the few resources
available in support of rural health care.

6. We, therefore, affirm our finding in
the Universal Service Order that rural
health care providers are best able to
determine what telecommunications
services best meet their needs;
moreover, we find that allowing rural
health care providers to choose the
transmission speeds necessary for
health care services in rural areas,

outweigh our need to determine with
certainty the required bandwidth.
Accordingly, we conclude that, given
that the per-location funding limit is not
necessary for keeping demand on the
fund within the $400 million cap, as
long as the telecommunications services
are necessary for health care services in
rural areas, there is little reason to
ascertain definitively whether rural
health care providers need
telecommunications services with
greater or lesser bandwidth than T-1.

7. The second reason that the
Commission decided to support only
bandwidths up to 1.544 Mbps was
because it agreed with the parties who
weighed the cost of higher services
against the benefits and found that the
limited data suggested that the cost of
higher bandwidths could unnecessarily
increase the cost of the program by a
significant amount. While very few
respondents to the USAC Report Public
Notice discussed the cost of supporting
higher services, the USAC Report
suggests that the cost of higher
bandwidths would not unnecessarily
increase the cost of the program by a
significant amount.

8. More importantly, it appears from
the record, particularly the USAC
Report, that maintaining the current
limits on services does not adequately
serve the public interest. That is,
regardless of whether rural health care
providers need services with greater or
lower bandwidth, the public interest
would be better served by allowing rural
health care providers to have affordable
access to all modern
telecommunications services necessary
to provide medical services. The
majority of interested parties in this
proceeding assert that the per-location
funding limit imposed by the
Commission’s rules increases the cost of
participating in the program, while
reducing the value of the potential
benefit that a rural health care provider
may receive. For example, USAC reports
that one of the costs of the restriction is
that it discourages some rural health
care providers from seeking services.
This is in part because of the complexity
of securing some combination of
services of less than 1.544 bandwidth.
Specifically, in May 1999, USAC
reported that “calculation of the PLFL
for each applicant to this program has
taken a significant amount of effort by
carriers and RHCD staff.” Consistent
with the findings reported by USAC,
RUS asserts that the Commission’s rules
significantly limit the value of the
support provided by the program.

9. Finally, we reject the argument by
USTA that any change to the
Commission’s rules that would expand

the class of eligible services would be
inconsistent with the Act. Although
USTA admits that the per-location
funding limit could be made simpler to
administer, USTA argues that the
Commission should not expand the
scope of eligible services for the sole
purpose of increasing demand to the
level that we previously anticipated
would be reached. We agree with USTA
that the Commission should not expand
the scope of eligible services solely for
the sake of increasing demand. Instead,
we expand the scope of eligible services
because the current restrictions are in
large part the result of the per-location
funding limit, and for the reasons
discussed, we now reject the per-
location funding limit. The per-location
funding limit is not necessary to ensure
that demand for support remains below
the $400 million per year cap. We find
that demand will be sufficiently limited
by the statutory requirement that
supported telecommunications services
must be necessary for the provision of
health care. Moreover, as previously
discussed, we find that a rural health
care provider is ill served by our current
rule, which further limits the rural
health care provider’s choices to
telecommunications services within
bandwidths up to and including 1.544
Mbps, and limits the total amount of
support that a rural health care provider
can receive to the cost of one T—1
connection. We believe that a rural
health care provider may under some
circumstances need, for the provision of
health care services,
telecommunications services with a
higher bandwidth than 1.544 Mbps; a
single service with a lesser bandwidth
that requires more support than a T—1;
or a number of services with lesser
bandwidth that together require more
support than one T-1. Accordingly,
while we recognize that removing the
per-location funding limit will
potentially increase the amount of
support for services that are already
eligible for support, and expand the list
of eligible services, we conclude that
this result is consistent with the Act.

B. Long Distance Charges

10. Based upon the information in
this record, we remain unconvinced that
the rural health care program should
provide additional support for long
distance and toll charges, with the
exception of support for toll charges
incurred by accessing an Internet
service provider (for those unable to
secure toll-free Internet access). We find
that section 254(h)(1)(A) does not
obligate telecommunications carriers to
deliver service to rural health care
providers at rates that are less than those



Federal Register/Vol. 64,

No. 229/ Tuesday, November 30, 1999/Rules and Regulations

66781

charged to urban health care providers.
We note that section 254(h)(1)(A) directs
telecommunications carriers to deliver
service to rural health care providers at
rates that are reasonably comparable to
those charged to health care providers
in urban areas of the state. Further, we
note that, although many of the
commenters argue that using long
distance service makes it more
expensive for rural health care providers
to engage in the practice of
telemedicine, none have argued that
telecommunications carriers charge
more for long distance service provided
to rural health care providers than for
similar service provided to urban
residents. Based on the record before us,
therefore, we find no basis for providing
additional support for long distance and
toll charges.

C. Urban/Rural Rate Calculation

11. In light of the entire record now
before us, we determine that most of the
base rates for telecommunications
service elements charged to rural health
care providers are already reasonably
comparable to those charged in urban
areas. This position is consistent with
USTA’s recommendation. Accordingly,
we conclude that the Administrator
need not compare the tariffed or
publicly available base rates for
telecommunications service elements to
determine the amount of support that it
can provide for the benefit of a rural
health care provider. We, therefore,
direct that, beginning with the third
funding cycle, the Administrator must
calculate support based upon all actual
distance-based charges.

12. At the time that the rural health
care program was established, the
Commission did not realize the extent to
which directing the parties to identify
the highest tariffed or publicly available
rate actually being charged to urban
customers, in order to set rates for
telecommunications services “that are
reasonably comparable to rates charged
for similar services in urban areas in
that State,” would consume an
unwarranted amount of resources for
very little benefit. In the Universal
Service Order, the Commission
specifically acknowledged that most
base rates for telecommunications
services are averaged across a state or
study area, and concluded, therefore,
that it is often the distance-based
charges that account for the difference
between the urban and rural rates
charged to rural health care providers.
As a result, the Commission directed
that, in addition to providing rural
health care providers with support for
the difference between the highest
tariffed or publicly available rate

actually being charged to urban
customers and the rate charged to the
rural health care providers (i.e. the base
rates for telecommunications service
elements), the Administrator must also
provide support for distance-based
charges. We have since learned that,
because of the need to refer to the
various tariffs, calculating the difference
between the urban and rural base rates
for telecommunications service
elements is extremely labor intensive.
For many carriers and rural health care
providers, the cost of calculating the
difference between the urban and rural
base rates for telecommunications
service elements outweighs the benefits
of participating in the rural health care
program, because it is the distance
charges that account for the rate
differences of any significance. For
example, Alaska argues that FCC Forms
466 and 468 should be simplified
because,

[r]lequirements for detailed diagramming of
circuits have proven confusing and time-
consuming to some LECs in Alaska. Rural
health care providers throughout the State
have often encountered complaints or
resistance from telecommunications carriers
with respect to this task. Moreover, the
information is also of questionable value,
particularly when the rate for the service
provided is not distance-sensitive.

Because the failure to properly calculate
the difference between the urban and
rural base rates for telecommunications
service elements must be corrected by
the Administrator, this activity has
proven to be a burden for the
Administrator as well.

13. We, therefore, simplify the
method for calculating support found in
§54.609 of the Commission’s rules.
Consistent with the approach proposed
by USTA in response to the USAC
Report Public Notice, we direct the
Administrator to consider the base rates
for telecommunications services
elements in rural areas to be reasonably
comparable to the base rates charged for
similar telecommunications service
elements in urban areas in that state.
The Administrator, therefore, shall not
include these charges in calculating
support. In addition, we direct the
Administrator to treat a rural health care
provider as if it is located in the nearest
large city in the state, in the same
manner as it does under the current
rules. That is, if the requested service
distance is less than or equal to the SUD
for the state, the distance-based charge
for that service can be no higher than
the distance-based charged for a similar
service over the same distance in the
large city nearest to the rural health care
provider. If the requested service
distance is greater than the SUD for the

state, but less than the maximum
allowable distance, the distance-based
charge for that service can be no higher
than the distance-based charged for a
similar service, transmitted the length of
the SUD, in the large city nearest to the
rural health care.

14. Consistent with the approach
proposed by USTA, we also conclude
that, in the event a rural health care
provider or carrier can establish that
there is a difference between the urban
and rural base rates charged for a
telecommunications service, the rural
health care provider or the
telecommunications carrier may request
a more comprehensive rate
comparability calculation consistent
with the Commission’s current rules.
We note that it would not be feasible for
the Administrator to document the
tariffed or publicly available urban rates
for all commercially available
telecommunications services to
establish a benchmark for comparison of
the base rates of telecommunications
service elements. Consequently, in the
rare instance where there is a difference
between the urban and rural base rates
for services, we require the rural health
care provider or carrier to provide the
evidence thereof.

15. We do not modify our rules to
require the Administrator to deduct a
standardized SUD from the total
distance-based charge. We believe that
such an approach would generally
result in establishing a national SUD to
calculate the support amount. We reject
this approach because the Administrator
has already established the average of
the longest diameters of all cities with
a population of 50,000 or more within
each state, and adding the state averages
together to ultimately arrive at a
national SUD would not be as accurate
as using each state’s SUD. We also reject
this suggestion because we believe that
it would not result in rural health care
providers paying distance-based charges
that are reasonably comparable to those
required of urban subscribers as
required by section 254(h)(1)(A), since it
would require a rural health care
provider to pay the balance of the
distance-based charge. We find that this
balance would generally be more than
urban subscribers are required to pay.

16. We reject USAC’s proposal to
establish statewide average discount
percentages to apply to the rural base
rates and/or distance sensitive charges
for eligible services. Section
254(h)(1)(A) requires the Commission to
adopt mechanisms designed to make
telecommunications services available
to rural health care providers at rates
reasonably comparable to “rates
charged for similar services in urban
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areas.” As the Joint Board previously
stated, however, use of an average rate
“would entitle some rural customers to
rates below those paid by some urban
customers, creating fairness problems
for those urban customers and arguably
going farther with this mechanism than
Congress intended.”

D. Equipment

17. Section 254(h)(1)(A) does not
authorize the provision of universal
service support for equipment needed
by rural health care providers to
establish telemedicine programs. We
note that section 254(h)(1)(A) directs
telecommunications carriers to provide
telecommunications services to rural
health care providers at a discounted
rate, and permits the
telecommunications carriers to have the
amount of the discount treated as part
of their obligation to participate in the
mechanisms to preserve and advance
universal service. There is nothing in
section 254(h)(1)(A) that authorizes the
provision of universal service support
for the purchase of equipment by rural
health care providers. Indeed, the Joint
Explanatory Statement indicates that
Congress’ intent was that “the rural
health care provider receive an
affordable rate for the services necessary
for the purposes of telemedicine and
instruction relating to such services.”
Consistent with the Joint Explanatory
Statement, USTA argues that it would
be inappropriate and unlawful to
provide support for equipment, or any
other non-telecommunications service
component of telemedicine. RUS
similarly opposes providing support to
reduce the cost of any non-
telecommunications service expenses of
telemedicine. RUS notes that other
federal programs, such as the RUS
Distance Learning and Telemedicine
Loan and Grant Program are available to
assist with the financing of end-user
hardware and facilities used in
telemedicine projects. Under these
circumstances, we conclude that the
rural health care support mechanism
cannot assist in reducing the cost of the
equipment necessary for rural health
care providers to provide telemedicine
services.

E. Insular Areas

18. Because we still lack sufficient
information to ensure that health care
providers located in the insular areas
have access to the telecommunications
services available in urban areas in the
country at affordable rates, on August 5,
1999, the Commission adopted the
Unserved, Tribal, and Insular Areas
FNPRM, 64 FR 52738 (September 30,
1999), seeking public input on these and

many related issues. We note that the
record here contains insufficient
information about the status and
availability of health care services and
telemedicine in most of the insular
areas.

19. We are concerned that, to the
extent that section 254(h)(1)(A) was
intended solely to help equalize the
rates paid by residents of urban and
rural areas within a state, the
Commission would be constrained in its
ability to provide relief to rural health
care providers in the insular areas. We
note that Congress could have provided
discounts on the telecommunications
service that rural health care providers
use to connect to the nearest major
urban hospital within or outside the
state when rural health care providers
rely on such hospitals for consultations.
This approach would have directed
assistance to rural health care providers
hindered by the high costs of linking to
major hospitals they need to reach
outside of their states. Moreover, the Act
could have sought to equalize rates paid
by rural health care providers in
different states, ensuring that no rural
health care provider paid significantly
more than hospitals in the largest urban
areas, regardless of state boundaries.
The language of section 254(h)(1)(A),
however, merely directs the
Commission to provide universal
service support to rural health care
providers to enable them to pay rates
similar to those paid in urban areas of
their states.

20. On the other hand, we have
always recognized that our method for
determining the amount of support that
a rural health care provider may receive
is ill suited to insular areas. In the
Universal Service Order, for example,
we noted that ninety-five percent of
American Samoa’s population of 56,000
lives on the island of Tutuila, where the
territory’s single hospital is located.
Since we designated Tutuila as an urban
area for purposes of setting the urban
rate, rural health care providers in
American Samoa will be constrained in
their ability to take full advantage of the
benefits of the rural health care support
mechanism.

21. The Commission concluded in the
Universal Service Order that section
254(h)(2)(A) authorizes the Commission
to adopt special mechanisms to
calculate support for the insular areas.
Section 254(h)(2)(A) directs the
Commission, in part, to establish
competitively neutral rules “to enhance,
to the extent technically feasible and
economically reasonable, access to
advanced telecommunications . . .
services for all public and nonprofit
. . . health care providers.” In order to

implement the statute’s directives,
among other things, we need to identify
the necessary services and determine
what is “technically feasible and
economically reasonable.” That is, we
need additional data about the specific
needs of insular areas in this context, as
well as the estimated cost of providing
such support for those needs. We also
note that, were we to grant support for
links between rural health care
providers in insular areas and the
nearest advanced health care facilities
in some other jurisdiction, we would
need to set standards for identifying
such facilities. We would also need to
ensure that such rules would not be
inconsistent with state physician
licensing requirements that might
preclude a rural health care provider
from establishing a telemedicine
connection with an advanced facility in
the nearest large city in another state.
Consequently, we encourage interested
parties to submit their comments in the
Unserved, Tribal, and Insular Areas
FNPRM proceeding that we initiated on
August 5, 1999, as we will be addressing
these issues in the near future.

III. Eligibility of Health Care Providers

A. Definition of Health Care Provider

22. We affirm our initial conclusion
that section 254(h)(5)(B) adequately
describes those entities Congress
intended to be eligible for universal
service support. We find that, given the
specific categories of health care
providers listed in section 254(h)(5)(B),
if Congress had intended to include
nursing homes, hospices, or other long-
term care facilities, and emergency
medical service facilities, it would have
done so explicitly. Thus, we find that
the definition of “health care provider”
does not include nursing homes,
hospices, or other long-term care
facilities, and emergency medical
service facilities.

23. Moreover, we clarify that a rural
nursing home is ineligible to receive
universal service support from the rural
health care support mechanism,
whether or not it is part of a not-for-
profit hospital or rural health clinic. We
are not persuaded that an entity omitted
from the list in the statute should be
allowed to apply for and receive the
benefits of the program directly from the
universal service support mechanism
simply because of the relationship
between the ineligible and eligible
entity. Moreover, we find no rational
basis for distinguishing between a rural
nursing home that is part of a not-for-
profit hospital or rural health clinic and
a rural nursing home that is associated
with any of the other categories of
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eligible entities listed in the statute.
Finally, we believe that allowing
nursing homes to receive support
directly from the rural health care
support mechanism based upon their
association with eligible entities would
very likely result in a flood of other
types of ineligible entities requesting
similar treatment, and thus would
render meaningless the limitations
imposed by Congress in section
254(h)(5)(B). We find, therefore, that, to
the extent that the instructions for the
current version of the FCC Form 465
state that nursing homes that are “part
of a not-for-profit hospital or rural
health care clinic” are health care
providers eligible to receive support,
those instructions are incorrect.

B. Restrictions on Resale and
Aggregated Purchases

24. We affirm the conclusion that we
reached in the Universal Service Order
that, despite the difficulties of allocating
costs and preventing abuses, the
benefits of permitting rural health care
providers to join consortia with other
subscribers of telecommunications
service outweigh the danger that such
arrangements will lead to abuse of the
prohibition on resale. Accordingly, we
clarify that new members may be added
to a consortium at any time after the
rural health care provider applies for
universal service support. We note that
the Commission’s rules do not restrict a
rural health care provider’s ability to
join a consortium with other eligible
health care providers, or public sector
governmental entities (such as schools
and libraries). The Commission’s rules
also do not restrict a rural health care
provider’s ability to continue to
participate in a consortium to which
any of the above are added after the
rural health care provider applies for
universal service support. The
Commission’s rules limit a rural health
care provider’s ability to receive
universal service support only if the
consortium includes a private sector
entity. Section 54.601(b) of the
Commission’s rules state that, in the
event that a consortium includes a
private sector entity, a rural health care
provider may receive support only if the
consortium is paying tariffed or market
rates for the subject services. We believe
that our interpretation is consistent with
both the section 254(h)(1)(A)
requirement to ensure that health care
providers located in rural areas have
access to telecommunications services
at rates available to urban residents, and
the section 254(h)(3) prohibition against
the sale, resale, or other transfer of
supported services for money.

25. We also clarify that a tariffed or
market rate received by a consortium of
eligible and ineligible entities may
include a volume discount, or otherwise
reflect consideration of the unique
characteristics of the subscribers, to the
extent that characteristic is not a rural
health care provider’s eligibility to
receive support from the rural health
care program. This is because the
Commission’s restriction on consortium
membership was intended to prohibit
ineligible private entities from receiving
the benefits of the rural health care
support mechanism. The Universal
Service Order clearly states that the
Commission and the Joint Board
supported broad-based participation in
consortia and intended to encourage
their growth. The Commission
explained, in the Universal Service
Order, that this restriction is necessary
to “deter ineligible, private entities from
entering into aggregated purchase
arrangements with rural health care
providers to receive below-tariff or
below-market rates that they otherwise
would not be entitled to receive.” We
find that an ineligible private entity that
enters into an aggregated purchase
arrangement with a rural health care
provider, and receives a tariff or market
rate that includes a volume discount,
would not be receiving a below-tariff or
below-market rate because of the
eligibility status of a rural health care
provider participating in the
consortium. We, therefore, find that
such an arrangement would not violate
our rules, as long as entities and
individuals not eligible for universal
service support pay the full contract
rates for their portion of the services.

26. The section of the Universal
Service Order that addresses the
universal service support mechanism
for schools and libraries offers an
additional reason for the Commission’s
restriction on consortium membership,
which would not be contradicted by the
finding. In the section of the Universal
Service Order that discusses the
universal service support mechanism
for schools and libraries, the
Commission noted that it was
concerned that ““permitting large private
sector firms to join with eligible schools
and libraries to seek prices below
tariffed rates could compromise both the
federal and state policies of non-
discriminatory pricing.” The
Commission found congressional
support for permitting eligible schools
and libraries to secure prices below
tariffed rates, and no basis for extending
that exception to enable all private
sector firms to secure such prices. The
Commission concluded that eligible

schools and libraries would generally
qualify for universal service discounts
and prices below tariffed rates for
interstate services, only if any consortia
they join include only other eligible
schools, libraries, rural health care
providers, and public sector customers.
Although the Universal Service Order
does not define the term “tariffed rates,”
the definition of the term “pre-discount
price,” and the explanation of the
Commission’s intent in the schools and
libraries section of the Universal Service
Order is instructive in determining
whether permitting a consortium of
eligible and ineligible entities to obtain
tariff rates that include a volume
discount could compromise the policies
of non-discriminatory pricing. The
Universal Service Order defines pre-
discount price as the price of services to
schools and libraries prior to the
application of a discount from the
universal service support mechanism. It
is “the total amount that carriers will
receive for the services they sell to
schools and libraries: the sum of the
discounted price paid by a school or
library and the discount amount that the
carrier can recover from universal
service support mechanisms for
providing such services.” The Universal
Service Order explains:

Although consortia-negotiated prices might
commonly be characterized as “discounted
prices,” because they are lower than the
prices that individual members of the
consortia would be able to secure on their
own, we still characterize them as “pre-
discount prices” for the purposes of section
254(h) because they are the prices eligible
schools and libraries could obtain even
without application of the relevant universal
service support discounts. All members of
such consortia, including those ineligible for
universal service support, would benefit from
these lower “pre-discount” prices produced
by such statewide, regional, or large group
contracts. . . . While those consortium
participants ineligible for support would pay
the lower pre-discount prices negotiated by
the consortium, only eligible schools and
libraries would receive the added benefit of
universal service discount mechanisms.

It is clear from this statement that the
Commission’s intent as expressed in
both the rural health care and schools
and libraries sections of the Universal
Service Order is the same; to wit, to
ensure that only eligible entities receive
the benefit of the universal service
support mechanism, not to prohibit a
consortium from taking advantage of the
tariff or other publicly available rates
that reflect the economies of scale.
Accordingly, we conclude that it would
not violate section 254, or compromise
Federal and state policies of non-
discriminatory pricing to permit a rural
health care provider to benefit from the
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rural universal service support
mechanism, where the rural health care
provider is a member of a consortium of
eligible and ineligible entities receiving
service at tariffed or other publicly
available rates that include a volume
discount.

27. The fact that the Commission’s
rules prohibit a rural health care
provider from receiving support if it is
in a consortium that includes private
sector members, unless the consortium
is receiving tariffed rates or market
rates, has apparently largely been
erroneously interpreted as requiring the
consortium members to be paying rates
that do not include volume discounts.
As aresult, commenters such as the
Rural Telecommunications Policy
Working Group (RTP) and the Health
Care Systemic Change Initiative (HCSCI)
believe that the Commission’s treatment
of consortia discourages community-
based telecommunications facilities.
Consequently, they request that the
Commission generally encourage the
community use of telecommunications
service facilities that the rural health
care providers use for telemedicine.
Similarly, RUS argues that community
use should be allowed because it is not
resale.

28. We find that, to the extent that the
Commission’s exception is being
narrowly interpreted as requiring a rural
health care provider in a consortium
with ineligible private entities to receive
rates that do not include a volume
discount, the interpretation largely
defeats the purpose of participating in a
consortium, and, therefore, is
inconsistent with our intention to
encourage participation in consortia.
OAT and NTIA provide ample
justification for rejecting the narrow
interpretation of the terms “‘tariffed
rates” and “market rates.” OAT and
NTIA indicate that together they
support over 400 rural telemedicine
sites in the United States, and about
ninety percent of those sites organize
their networks into formal and informal
consortia to achieve greater economic
efficiency. They further indicate that the
consortium typically includes an urban
“hub” site such as a medical college,
urban hospital, medical center, or state
governmental unit associated with
several small rural “spoke” sites.
According to OAT and NTIA, many
rural health care providers use
telecommunication infrastructures
established and maintained by the
“hub” site. We are not convinced that
requiring a consortium to receive
tariffed or market rates should mean
that the rate cannot take volume into
consideration, and reflect the economies
of scale. We believe that a better

interpretation is one that recognizes that
there are tariffed and market rates that
include volume discounts, just as there
are tariffed and market rates that
recognize the unique characteristics of
other subscribers of telecommunications
service. Consequently, we conclude that
entities not explicitly eligible for
support cannot gain eligibility for
support by participating in consortia
with those that are eligible, but every
member of the consortium may receive
the benefits otherwise available to them
in tariffed or other publicly available
rates without jeopardizing a rural health
care provider’s eligibility to receive the
benefits of the rural health care support
mechanism.

29. Because of the difficulties of
allocating costs and preventing abuses,
we also find that, in addition to
telecommunications carriers, health care
providers and consortia of health care
providers must share in the
responsibility for calculating and
justifying the request for support by
maintaining documentation of the
amount of support for which each
member of a consortium is eligible.
Health care providers and consortia of
health care providers must also
carefully maintain complete records of
how they allocate the costs of shared
facilities among consortium participants
in order to charge eligible health care
providers the correct amounts.
Accordingly, we revise § 54.601 of the
Commission’s rules to extend the
record-keeping requirement to health
care providers and consortia of health
care providers. Finally, to the extent
that a telecommunications carrier will
not be applying the discount directly to
a billing telephone number in the name
of the rural health care provider, the
rural health care provider and the lead
member of the consortium must certify
to the proper disposition of the benefits
of the rural health care support
mechanism.

30. Based upon the information in the
record, we also clarify that it is not
necessary to set a time limit for rural
health care providers to report the
identities of all of the consortia
participants in order to enforce the
statutory prohibition against the resale
of telecommunications services by rural
health care providers, or to otherwise
ensure that the support provided by the
rural health care universal service
support mechanism is used for the
purposes intended by Congress. We find
that USAC should permit a rural health
care provider to add new consortium
members by submitting a new form 465
that the Administrator will use to re-
evaluate the eligibility of the rural
health care provider. The rural health

care provider must satisfy anew the
competitive bidding requirements only
if the addition of a new consortium
member would be more than a minor
change in the contract or other
arrangement for service from the carrier.
Consistent with the Fourth
Reconsideration Order, a rural health
care provider must look to state or local
procurement laws and regulations to
determine whether a proposed contract
modification would be considered
minor, and, therefore, exempt from state
or local competitive bid processes. If a
proposed modification would be exempt
from state or local competitive bid
requirements, the applicant would not
be required to undertake an additional
competitive bid process in connection
with the applicant’s request to add a
new member to the consortium.
Similarly, if a proposed modification
would have to be re-bid under state or
local competitive bid requirements, then
the applicant would also be required to
comply anew with the Commission’s
universal service competitive bid
requirements in order to be eligible to
receive the benefits of the rural health
care program. Consistent with the
Fourth Reconsideration Order, 63 FR
2093 (January 13, 1998), where state and
local procurement laws and regulations
are silent, or otherwise inapplicable
with respect to whether a proposed
contract modification must be re-bid
under state or local competitive bid
processes, the Commission will look to
the “cardinal change doctrine” to
determine whether the contract
modification requires re-bidding. The
“cardinal change doctrine” generally
examines the extent to which a
modification exceeds the scope of the
original contract. We understand that
USAC might prefer that rural health care
providers list all possible participants in
their initial applications, thus,
permitting USAC to evaluate all
participants at once. We, however, are
not persuaded that the administrative
difficulties are so great as to warrant
restricting joint purchasing and
network-sharing arrangements.

IV. Administration

A. Billing and Collection

31. Consistent with the USAC Report,
we direct USAC to include its joint and
common billing and collection costs in
the projected administrative expenses of
the high cost, low-income, schools and
libraries, and rural health care
programs, based upon the volume of
disbursements by each program,
beginning January 1, 2000. We agree
with USAC that, in order to ensure a fair
and accurate allocation of billing and
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collection costs among the four support
mechanisms, it is better to use an
allocator that takes into account the
actual size of the programs. The
Commission did not know, in 1997, the
actual size of the individual programs,
or the extent of the difference in their
sizes. Based upon the information in the
record, we find that there is no longer
any rational basis for requiring the rural
health care program to be responsible
for twenty-five percent of the joint and
common billing and collection costs in
question. We further find that
continuing to include one-fourth of
USAC’s joint and common billing and
collection costs in the projected
administrative expenses of the rural
health care program would place a
disproportionate burden on the rural
health care support mechanism.

B. Consolidation of Support
Mechanisms

32. Consistent with the USAC
Reorganization Order, we conclude that,
where efficiencies can be achieved,
USAC should consolidate the functions
and operations that are common to the
administration of all three universal
service support mechanisms. We
decline, however, to further direct the
consolidation of any additional specific
functions and operations at this time.
There is very little information in the
record upon which to base any decision
to further consolidate additional
functions of the various universal
service support mechanisms. Although
both the schools and libraries, and rural
health care programs have completed
their first funding cycle, there will be
enough changes to the rural health care
program as a result of this Order, that
the rural health care program will, in
essence, be repeating its first program
year. We believe that, under these
circumstances, not only would it be
difficult to identify with any certainty
the division with which we should
merge RHCD, we find that there would
be little benefit to merging RHCD with
any of the other divisions of USAC
while RHCD is undergoing significant
change. Moreover, as we indicated in
the USAC Reorganization Order, we
will review USAC’s performance after
one year from the merger to assess
whether USAC has succeeded in
eliminating duplicative functions, and
whether it has succeeded in preserving
the distinct missions of the schools and
libraries, and rural health care support
mechanisms. Given that it has been less
than one year since the merger, we
conclude that it would be premature to
further direct the consolidation of
additional functions and operations that

are common to the administration of the
support mechanisms.

V. Supplemental Final Regulatory
Flexibility Analysis

33. In compliance with the Regulatory
Flexibility Act (RFA), this Supplemental
Final Regulatory Flexibility Analysis
(SFRFA) supplements the Final
Regulatory Flexibility Analysis (FRFA)
included in the Universal Service Order
only to the extent that changes to that
Order adopted herein on
reconsideration require changes in the
conclusions reached in the FRFA. As
required by 603 RFA, 5 U.S.C. 603, the
FRFA was preceded by an Initial
Regulatory Flexibility Analysis (IRFA)
incorporated in the Notice of Proposed
Rulemaking and Order Establishing the
Joint Board (NPRM), and an IRFA,
prepared in connection with the
Recommended Decision, which sought
written public comment on the
proposals in the NPRM and the
Recommended Decision.

34. Need for and Objective of this
Order. The Commission is required by
section 254 of the Act to promulgate
rules to implement promptly the
universal service provisions of section
254. On May 8, 1997, the Commission
adopted rules whose principle goal is to
reform our system of universal service
support mechanisms so that universal
service is preserved and advanced as
markets move toward competition. In
this Order, we reconsider two aspects of
those rules and clarify one aspect of
those rules. First, we direct USAC to
provide support for any commercially
available telecommunications service
necessary for health care in rural areas,
regardless of the bandwidth. Second, we
find that the Administrator need not
compare the tariffed or publicly-
available base rates for
telecommunications service elements to
ensure that rural health care providers
are receiving rates that are reasonably
comparable to those in urban areas, and
we direct the Administrator to calculate
support based upon all actual distance-
based charges. Finally, we clarify that
new members may be added to a
consortia at any time after the rural
health care provider applies for
universal service support. We also
conclude that, a rural health care
provider participating in a consortium
with eligible private sector members
may receive support, even if the
consortium is receiving a tariffed or
market rate that includes a volume
discount. Because of the difficulties of
allocating costs and preventing abuses,
we find that, in addition to
telecommunications carriers, health care
providers, and consortia of health care

providers must share in the
responsibility for calculating and
justifying the request for support by
maintaining documentation of the
amount of support for which each
member of a consortium is eligible.

35. Summary and Analysis of the
Significant Issues Raised by Public
Comments in Response to the IRFA. In
this Order, the Commission simplifies
the process for rural health care
providers to receive support from the
universal service support mechanism.
The Commission reconsiders, on its
own motion, the rules that define the
services that are eligible for support,
and clarifies the definition of the
entities eligible to receive the benefits of
that support. In addition, the
Commission clarifies the rules
associated with the administration of
the universal service support
mechanisms. Specifically, the Order
modifies the rules to allow the universal
service mechanism for rural health care
providers to support any commercially
available telecommunications service
regardless of the bandwidth, and allow
the Administrator to calculate support
based solely upon all actual distance-
based charges. The Order clarifies the
rules to allow a rural health care
provider participating in a consortium
with ineligible private sector members
to be able to receive support even if the
consortium is receiving a tariffed or
market rate that includes a volume
discount. It also clarifies the rules to
enable USAC to include its joint and
common billing and collection costs in
the projected administrative expenses of
the high cost, low-income, schools and
libraries, and rural health care
programs, based upon the volume of
disbursements by each program.

36. Description and Estimates of the
Number of Small Entities to Which the
Rules Adopted in This Order Will
Apply. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term “small
entity” as having the same meaning as
the terms ‘“small business,” ‘“small
organization,” and ‘“‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under the Small Business Act. A small
business concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA). A small
organization is generally “any not-for-
profit enterprise which is independently
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owned and operated and is not
dominant in its field.”

37. In the FRFA of the Universal
Service Order, we estimated and
described in detail the number of small
entities that might be affected by the
new universal service rules. The rules
adopted in this Order, however, would
affect primarily rural health care
providers. Specifically, the Commission
modifies the rules that define the
services that are eligible for support.
Health care providers will now receive
universal service support for any
commercially available
telecommunications services, necessary
for the provision of health care services
in a state, regardless of the bandwidth.
The Commission also revises the rules
that calculate support based on the
urban/rural rate. Rural health care
providers’ universal service support will
now be calculated using actual distance-
based charges. Finally, the Commission
clarifies the rules that define limitations
on supported services for rural health
care providers. Rural health care
providers are allowed to participate in
a consortium with ineligible private
sector members and will be able to
receive support even if the consortium
is receiving a tariffed or market rate that
includes a volume discount. The
adopted rules will allow rural health
care providers to benefit more fully from
the rural health care universal service
support mechanism, constituting a
positive economic impact on these
small entities.

38. As noted, small entities includes
“small businesses,” “small
organizations,” and ‘‘small
governmental jurisdictions.” All three
types of small entities may also
constitute rural health care providers for
the purpose of this analysis. “Small
governmental jurisdiction” generally
means ‘“‘governments of cities, counties,
towns, townships, villages, school
districts, or special districts, with a
population of less than 50,000.” As of
1992, there were approximately 85,006
such jurisdictions in the United States.
This number includes 38,978 counties,
cities, and towns; of these, 37,566, or 96
percent, have populations of fewer than
50,000. The Census Bureau estimates
that this ratio is approximately accurate
for all governmental entities. Thus, of
the 85,006 governmental entities, we
estimate that 81,600 (91 percent) are
small entities. As for “small
organizations,” as of 1992, there were
approximately 275,801.

39. In addition, the Commission noted
in the Universal Service Order that
neither the Commission nor the SBA
has developed a definition of small,
rural health care providers. Section

254(h)(5)(B) defines the term ‘“health
care provider” and sets forth the seven
categories of health care providers
eligible to receive universal service
support. We estimated that there is less
than 12,296 health care providers
potentially affected by the rules in the
Universal Service Order. We note that
these small entities may potentially be
affected by the rules adopted in this
Order.

40. Summary Analysis of the
Projected Reporting, Record keeping,
and Other Compliance Requirements
and Significant Alternatives. In the
FRFA to the Universal Service Order,
we described the projected reporting,
record keeping, and other compliance
requirements and significant
alternatives associated with the Schools
and Libraries section, the Rural Health
Care Provider section, and the
Administration section of the Universal
Service Order. Because the rules
adopted herein may only affect those
requirements in a marginal way, we
incorporate by reference paragraphs 956
through 960, 968 through 971, and 980
of the Universal Service Order, which
describe those requirements and
provide the following analysis of the
new requirements adopted herein.

41. Under the rules adopted herein,
we revise the rules governing the
eligibility of services that the universal
service support mechanism will
support. We find that regardless of
whether rural health care providers
need services with greater or lower
bandwidths, the public interest would
be better served by allowing rural health
care providers to have affordable access
to all modern telecommunications
service to provide medical services
without regard for the bandwidth
thereof. We also revise the rules to allow
the Administrator to calculate the
support based upon all distance-based
charges. We’ve learned that because of
the need to refer to the various tariffs,
calculating the difference between the
urban and rural base rates for
telecommunications is extremely labor
intensive. We have determined that
most of the base rates for
telecommunications service elements
charged to rural health care providers
are already comparable to those charged
in urban areas so there is no need to
continue to require the comparison of
tariffs to other publicly available rates.
Finally, we revise the rules to show that
a rural health care provider
participating in a consortium with
ineligible private sector members may
receive support even if the consortium
is receiving a tariffed or market rate that
includes a volume discount. We find
that, an ineligible private entity that

enters into an aggregated purchase
agreement with a rural health care
provider, and receives a tariff or market
rate that includes a volume discount,
would not be receiving a below-tariff or
below-market rate because of the
eligibility status of a rural health care
provider participating in the
consortium. We also find that new
members may be added to a consortium
even after the rural health care provider
submits it application for support.
Finally, because of the difficulties of
allocating costs and preventing abuses
in consortium arrangements, we find
that, in addition to telecommunications
carriers, health care providers and
consortia of health care providers must
maintain documentation of the amount
of support for which each member of a
consortium is eligible. These changes
will not have a significant impact on the
reporting, record keeping, and other
compliance requirements for
participation in the rural health care
support program.

42. Steps Taken To Minimize the
Significant Economic Impact on a
Substantial Number of Small Entities
Consistent With Stated Objectives. In
the FRFA to the Universal Service
Order, we described the steps taken to
minimize the significant economic
impact on a substantial number of small
entities consistent with stated objectives
associated with the Schools and
Libraries section, the Rural Health Care
Provider section, and the
Administration section of the Universal
Service Order. Because the rules
adopted herein may only affect those
requirements in a marginal way, we
incorporate by reference paragraphs 961
through 967, 972 through 976, and 981
through 982 of the Universal Service
Order, which describe those
requirements and provide the following
analysis of the new requirements
adopted herein.

43. Our decision to simplify the
process for rural health care providers to
receive support from the universal
service support mechanism, will benefit
rural health care providers, as well as
their chosen service providers, who may
be small entities. We also find that this
approach should permit all parties to
use fewer resources (i.e. less time and
labor) to access the benefits of the
universal service support program.

VI. Ordering Clauses

44. The authority contained in 1-4,
201-205, 218-220, 254, 303(r), 403, and
405 of the Communications Act of 1934,
as amended, 47 U.S.C. 151-154, 201—
205, 218-220, 254, 303(r), 403, and 405,
§1.108 of the Commission’s rules, 47
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CFR 1.108, the Fifteenth Order on
Reconsideration is adopted.

45. The authority contained in 14,
201-205, 218-220, 254, 303(r), 403, and
405 of the Communications Act of 1934,
as amended, 47 U.S.C. 151-154, 201—
205, 218-220, 254, 303(r), 403, and 405,
§1.108 of the Commission’s rules, 47
CFR 1.108, Part 54 of the Commission’s
rules, 47 CFR Part 54, are amended.

46. This Fifteenth Order on
Reconsideration, the rule changes set
forth are effective beginning with the
third funding cycle of the rural health
care universal service support program.

47. The Commission’s Office of Public
Affairs, Reference Operations Division,
shall send a copy of this Fifteenth Order
on Reconsideration, including the
Supplemental Final Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 54

Universal service.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

Part 54 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 54—UNIVERSAL SERVICE

1. The authority for part 54 continues
to read as follows:

Authority: 47 U.S.C. 1, 4(i), 201, 205, 214,
and 254 unless otherwise noted.

2. Amend § 54.601 by revising
paragraphs (b)(3), (b)(4), and (c)(1) to
read as follows:

§54.601 Eligibility.
* * * * *

(b) * * *

(3) Telecommunications carriers,
health care providers, and consortia of
health care providers shall carefully
maintain complete records of how they
allocate the costs of shared facilities
among consortium participants in order
to charge eligible health care providers
the correct amounts. Such records shall
be available for public inspection.

(4) Telecommunications carriers,
health care providers, and consortia of
health care providers shall calculate and
justify with supporting documentation
the amount of support for which each
member of a consortium is eligible.

(C) * % %

(1) Any telecommunications service
that is the subject of a properly
completed bona fide request by a rural

health care provider shall be eligible for
universal service support, subject to the
limitations described in this paragraph.
The length of a supported
telecommunications service may not
exceed the distance between the health
care provider and the point farthest
from that provider on the jurisdictional
boundary of the nearest large city as
defined in § 54.605(c).

* * * * *

3. Amend § 54.609 by adding
paragraphs (a)(1), (a)(2), and by revising

paragraphs (b) and (c) to read as follows:

§54.609 Calculating support.

(a] * % %

(1) With one exception, the
Administrator shall consider the base
rates for telecommunications services
elements in rural areas to be reasonably
comparable to the base rates charged for
similar telecommunications service
elements in urban areas in that state,
and, therefore, the Administrator shall
not include these charges in calculating
the support. The Administrator shall
include, in the support calculation, all
other charges specified, and all actual
distance-based charges as follows:

(i) If the requested service distance is
less than or equal to the SUD for the
state, the distance-based charge for that
service can be no higher than the
distance-based charged for a similar
service over the same distance in the
large city nearest to the rural health care
provider;

(ii) If the requested service distance is
greater than the SUD for the state, but
less than the maximum allowable
distance, the distance-based charge for
that service can be no higher than the
distance-based charged for a similar
service in the large city nearest to the
rural health care provider over the SUD.

(iii) “Distance-based charges” are
charges based on a unit of distance,
such as mileage-based charges.

(iv) Except with regard to services
provided under § 54.621, a
telecommunications carrier that
provides telecommunications service to
a rural health care provider
participating in an eligible health care
consortium, and the consortium must
establish the actual distance-based
charges for the health care provider’s
portion of the shared
telecommunications services.

(2) If a telecommunications carrier,
health care provider, and/or consortium
of health care providers reasonably
determines that the base rates for
telecommunications services elements
in rural areas are not reasonably
comparable to the base rates charged for

similar telecommunications service
elements in urban areas in that state, the
telecommunications carrier, health care
provider, and/or consortium of health
care providers may request that the
Administrator perform a more
comprehensive support calculation. The
requester shall provide to the
Administrator the information to
establish both the urban and rural rates
consistent with § 54.605 and § 54.607,
and submit to the Administrator all of
the documentation necessary to
substantiate the request.

(i) Except with regard to services
provided under § 54.621, a
telecommunications carrier that
provides telecommunications service to
a rural health care provider
participating in an eligible health care
consortium, and the consortium must
establish the applicable rural base rates
for telecommunications service
elements for the health care provider’s
portion of the shared
telecommunications services, as well as
the applicable urban base rates for the
telecommunications service elements.

(b) Absent documentation justifying
the amount of universal service support
requested for health care providers
participating in a consortium, the
Administrator shall not allow
telecommunications carriers to offset, or
receive reimbursement for, the amount
eligible for universal service support.

(c) The universal service support
mechanisms shall provide support for
intrastate telecommunications services,
as set forth in §54.101 paragraph (a),
provided to rural health care providers
as well as interstate telecommunications
services.

4. Revise §54.613 to read as follows:

§54.613 Limitations on supported
services for rural health care providers.

(a) Upon submitting a bona fide
request to a telecommunications carrier,
each eligible rural health care provider
is entitled to receive the most cost-
effective, commercially-available
telecommunications service at a rate no
higher than the highest urban rate, as
defined in this paragraph, at a distance
not to exceed the distance between the
eligible health care provider’s site and
the farthest point from that site that is
on the jurisdictional boundary of the
nearest large city, as defined in
§54.605(c).

(b) This section shall not affect a rural
health care provider’s ability to obtain
supported services under § 54.621.

[FR Doc. 99-30989 Filed 11-29-99; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 199
[Docket RSPA-97-2995; Notice 7]

Control of Drug Use and Alcohol
Misuse in Natural Gas, Liquefied
Natural Gas, and Hazardous Liquid
Pipeline Operations; Alcohol Misuse
Prevention Program

AGENCY: Research and Special Programs

Administration (RSPA), DOT.

ACTION: Notice of revision of random
drug testing.

SUMMARY: RSPA has received and
evaluated the 1999 Management
Information System (MIS) Data
Collection forms for the drug testing
pipeline industry personnel. RSPA
determined that the random positive
drug testing rate for pipeline industry
for the period of January 1, 1998,
through December 31, 1998, was 0.7
percent. Therefore, the minimum
random drug testing rate for the pipeline
industry will be maintained at 25
percent of the covered employees for the
period of January 1, 2000, through
December 31, 2000.

DATES: Effective January 1, 2000 through
December 31, 2000.

FOR FURTHER INFORMATION CONTACT:
Catrina M. Pavlik, Office of Pipeline
Safety, Compliance and State Programs,
(DPS—23), Research and Special
Programs Administration, 400 7th Street
SW., Room 7128, Washington, DC
20590, telephone (202) 366—6199.

SUPPLEMENTARY INFORMATION: In a final
rule published on December 23, 1993
(58 FR 68257), RSPA announced that it
would require operators of gas,
hazardous liquid and carbon dioxide
pipelines and liquefied natural gas
facilities, who are subject to 49 CFR
parts 192, 193 and 195 to implement,
maintain, and submit an annual report
of their drug testing program data. Any
operator with 51 or more covered
employees had to submit this
information on an annual basis.
Operators with 50 or fewer covered
employees had to maintain this
information, and RSPA randomly
selected 100 operators in this category
to submit their data. The drug testing
statistical data was essential for RSPA to
use the data to analyze its current
approach to deterring and detecting
illegal drug abuse in the pipeline
industry, and, as appropriate, plan a
more efficient and effective approach. In
1997, RSPA lowered the random drug

testing rate to 25 percent. Since the
positive random testing rate continues
to be less than 1 percent industry-wide,
RSPA announces that in accordance
with Section 199.11(c)(3) the minimum
random drug testing rate is 25 percent
of covered pipeline employees for the
period of January 1, 2000, through
December 31, 2000.

Submission of MIS reports are due to
the Office of Pipeline Safety, Research
and Special Programs Administration,
DPS-23, Room 7128, 400 7th Street
SW., Washington, DC 20590, not later
than March 15 each calendar year.
Notice of statistical data will be
published in the future to report results
of each calendar year’s MIS Data
Collection results. RSPA will also
publish at that time whether or not the
random rate will be reduced or
increased for the pipeline industry
pursuant to Section 199.11.

Issued in Washington, DC, on November
23, 1999.

Richard B. Felder,

Associate Administrator for Pipeline Safety.
[FR Doc. 99-30985 Filed 11-29-99; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 981014259-8312-02; 1.D.
122299B]

Fisheries of the Northeastern United
States; Scup Fishery; Commercial
Quota Harvested for Winter Il Period

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota harvest for
Winter II period.

SUMMARY: NMFS announces that the
scup commercial quota available in the
Winter II period to the coastal states
from Maine to North Carolina has been
harvested. Commercial vessels may not
land scup in the northeast region for the
remainder of the 1999 Winter II quota
period (through December 31, 1999).
Regulations governing the scup fishery
require publication of this notification
to advise the coastal states from Maine
through North Carolina that the quota
has been harvested and to advise vessel
permit holders and dealer permit
holders that no commercial quota is
available for landing scup in these
states.

DATES: DATES: Effective 0001 hours
November 26, 1999, through 2400 hours
December 31, 1999.

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fishery Policy Analyst, (978)
281-9273.

SUPPLEMENTARY INFORMATION:
Regulations governing the scup fishery
are found at 50 CFR part 648. The
regulations require annual specification
of a commercial quota that is allocated
into three quota periods, based upon
percentages of the annual quota. The
Winter II commercial quota (November
through December) is distributed to the
coastal states from Maine through North
Carolina. The process to set the annual
commercial quota and the percent
allocated to each state is described in
§648.120.

The initial total commercial quota for
scup for the 1999 calendar year was set
equal to 2,534,000 1b (1,149,403 kg)(63
FR 72203, December 31, 1998). The
Winter II period quota, which is equal
to 15.94 percent of the annual
commercial quota (minus a discard
estimate), was set at 403,920 1b (183,215
kg).

Section 648.121 requires the
Administrator, Northeast Region, NMFS
(Regional Administrator) to monitor the
commercial scup quota for each quota
period, and based upon dealer reports,
state data, and other available
information, to determine when the
commercial quota has been harvested.
NMFS is further required to publish
notification in the Federal Register
notifying commercial vessels and dealer
permit holders that, effective upon a
specific date, the scup commercial
quota has been harvested and no
commercial quota is available for
landing scup for the remainder of the
Winter II period.

The regulations at § 648.4(b) provide
that Federal scup moratorium permit
holders agree as a condition of the
permit not to land scup in any state after
NMFS has published a notification in
the Federal Register stating that the
commercial quota for the period has
been harvested and that no commercial
quota for the scup is available. The
Regional Administrator has determined,
based upon dealer reports and other
available information, that the scup
commercial quota for the 1999 Winter II
period has been harvested and that the
Winter II period for scup no longer has
commercial quota available. Therefore,
effective 0001 hours November 26,
1999, further landings of scup in coastal
states from Maine through North
Carolina by vessels holding Federal
scup moratorium permits are prohibited
through 2400 hours December 31, 1999.
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The Winter I period for commercial
scup harvest will open on January 1,
2000. Effective 0001 hours November
26, 1999, Federally permitted dealers
are also advised that they may not
purchase scup from Federally permitted
vessels that land in coastal states from

Maine through North Carolina for the
remainder of the Winter II period
(through December 31, 1999).

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 23, 1999.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 99-31065 Filed 11-24-99; 2:17 pm]
BILLING CODE 3510-22—F
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Proposed Rules

Federal Register
Vol. 64, No. 229

Tuesday, November 30, 1999

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Farm Service Agency

7 CFR Part 729
RIN 0560-AF83

2000 Crop Peanut National Poundage
Quota for Quota Peanuts

AGENCY: Farm Service Agency, USDA.
ACTION: Proposed rule.

SUMMARY: The Agricultural Adjustment
Act of 1938, as amended, (the 1938 Act)
requires that the national peanut
poundage quota for the 2000 crop be
announced by December 15, 1999. This
proposed rule suggests a national
poundage quota figure in the range
between 1,170,000 short tons (st) and
1,190,000 st.

DATES: Comments must be received by
December 10, 1999, in order to be
assured of consideration.

ADDRESSES: Comments must be
submitted to the Director, Tobacco and
Peanuts Division, Farm Service Agency
(FSA), United States Department of
Agriculture, STOP 0514, 1400
Independence Avenue, S.W.,
Washington, DC 20250-0514. All
written submissions will be made
available for public inspection from 8:15
a.m. to 4:45 p.m., Monday through
Friday, except holidays, in Room 5750—
South Building, 1400 Independence
Avenue, S.W., Washington, DC 20250—
0514.

FOR FURTHER INFORMATION CONTACT:
Kenneth M. Robison, Tobacco and
Peanuts Division, FSA, USDA, STOP
0514, 1400 Independence Avenue, S.W.,

Washington, DC 20250-0514, telephone
202-720-9255. Gopies of the cost-
benefit assessment prepared for the rule
can be obtained from Mr. Robison.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be significant for
purposes of Executive Order 12866 and,
therefore, has been reviewed by OMB.

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies are:
Commodity Loans and Purchases—
10.051.

Executive Order 12998

This proposed rule has been reviewed
in accordance with Executive Order
12998. The provisions of this proposed
rule do not preempt State laws, are not
retroactive, and do not involve
administrative appeals.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this proposed rule since
neither the Farm Service Agency (FSA)
nor Commodity Credit Corporation
(CCCQ) are required by 5 U.S.C. 553 or
any other provision of law to publish a
notice of proposed rulemaking with
respect to the subject of these
determinations.

Paperwork Reduction Act

This proposed amendment does not
contain information collections that
require clearance by the Office of
Management and Budget under the
provisions of 44 U.S.C. chapter 35.

Unfunded Federal Mandates

This proposed rule contains no
Federal mandates under the regulatory
provisions of Title II of the Unfunded

Mandate Reform Act (UMRA), for State,
local, and tribal governments or the
private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

Discussion

This proposed rule would amend 7
CFR part 729 to set forth the 2000-crop
peanut national poundage quota.

A. Determination of the Quota

Peanut producers voting in a mail
referendum December 1 through 4,
1997, approved poundage quotas for the
1998 through 2002 marketing years
(MY) by an affirmative vote of 94.8
percent. Therefore, as provided for in
the 1938 Act, the Secretary is required
to administer a peanut program in
which marketings are governed through
the use of federally-granted quota and in
which price support is offered.

Section 358—1(a)(1) of the 1938 Act, as
amended by the Agricultural Market
Transition Act (the 1996 Act), requires
that the national poundage quota for
peanuts for each of the 1996 through
2002 MYs be established by the
Secretary at a level that is equal to the
quantity of peanuts (in tons) that the
Secretary estimates will be devoted in
each MY to domestic edible use
(excluding seed use) and related uses.
Under the 1996 amendments to the 1938
Act, seed use remains a quota use but,
unlike in the past, the seed aspect of the
quota is accounted for through the grant
of a temporary seed quota to all
producers. As a result, seed is no longer
part of the basic quota calculation
which will be codified through this
determination. The MY for 2000-crop
peanuts runs from August 1, 2000,
through July 31, 2001.

The national poundage quota for MY
1999 was set at 1,180,000 st. This rule
proposes that the national poundage
quota for MY 2000 be set between
1,170,000 st and 1,190,000 st based on
the following data:

ESTIMATED DOMESTIC EDIBLE, EXCLUDING SEED, AND RELATED USES FOR 2000—CROP PEANUTS WITH MARKETING
LEVELS OF 97.6 PERCENT AND 99.3 PERCENT

Item

Farmer Stock Equivalent
(Short tons)

99.3% 97.6%
of quota of quota
marketed marketed
Regular dOMESHIC FOOU USE .......eiiiiiiiiiiee ittt ettt ettt et bt e e ket e e e abe e e e sttt e e s bt e e e e nbe e e enbeeesabbeeesabneeesaneeeanes 989,000 989,000
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ESTIMATED DOMESTIC EDIBLE, EXCLUDING SEED, AND RELATED USES FOR 2000—CROP PEANUTS WITH MARKETING
LEVELS OF 97.6 PERCENT AND 99.3 PERCENT—Continued

Farmer Stock Equivalent
(Short tons)
Item 99.3% 97.6%
of quota of quota
marketed marketed
LR TE] Fo1=To I U L= PSP P TSRO PPTOPRTP PSPPI
CrUSNING FESIAURA ...ttt etttk e e e e bt h et e bt eebb e e b e e s b e e e be e sar e et e e s eb e e nbeeseneeneee 128,500 128,500
Shrinkage @and OtNEI IOSSES .........iiiuiiiiiiiie ettt a ettt e b b e bt e seb e e bt e et e et e e s nb e e nbeennneeneee 44,000 44,000
UNUSEA QUOLA ...ttt ettt ettt e b e e et e he e e et e bt e bt e s b et e et e e e hb e et e e sbb e e bt e sea e e beesabeenbeesine s 8,500 28,500
e = T PP PRT PR 1,170,000 1,190,000

The estimate of 2000 domestic food
use was developed in two steps. First,
normal commercial use was estimated
based upon figures from the USDA
Interagency Commodity Estimates
Committee (ICEC) adjusted to take out
peanut imports, peanut butter imports,
and peanut butter exports (which are
normally comprised of additional
peanuts only). Then, farm sales and
other direct marketings to consumers
were added based upon differences
between production data and Federal-

State Inspection Service inspection data.

Insofar as related uses are concerned, an
added allowance is made for the normal
crushing residual that cannot effectively
be used for food use, and that amount
has traditionally been about 12 percent,
on a farmer stock basis, of the total of
MY domestic production. An allowance
for shrinkage and other losses is made
to account for reduced kernel and other
kernel losses during storage, using the
customary factor of 4 percent of
domestic food use. In addition, disaster
transfers of poor quality peanuts are
included as part of other losses. Finally,
the unused quota allowance goes to
those instances where the farmer cannot
fulfill a quota either because of under-
planting or because the farmer is unable
to produce enough Segregation 1
peanuts to fill the full quota. Because of
the program changes in the 1996 Act,
which have been outlined in previous
notices, there is now a greater incentive
than in the past to fully market the
quota and it is expected that, after
discounting for quality problems,
somewhere between 97.6 percent and
99.3 percent of the quota will be
marketed.

In MY 1996 about 97.3 percent was
marketed; in MY 1997 about 99.7
percent of quota was marketed; in MY
1998 about 98.0 percent of quota was
marketed; and for MY 1999 between
94.0 percent and 98 percent of the quota
is anticipated to be marketed. Also, it is
anticipated that between 97.6 and 99.3
percent of the MY 2000 quota will be
marketed.

The proposed 2000 quota range, as set
forth above, reflects the uncertainty in
domestic consumption of peanut
products. Although a small increase in
demand has resulted from new uses and
from lower peanut support prices in
recent years, Government Domestic
Feeding and Child Nutrition Program
purchases in MY 1998 decreased 32
percent from 38,053, 476 pounds in MY
1997 to 28,831,842 pounds in MY 1998.
Also, peanut butter consumption, the
major food use of peanuts, declined
almost 2 percent during 1998. Overall
demand may change little from the
current level.

List of Subjects in 7 CFR Part 729

Peanuts, Penalties, Poundage quotas,
Reporting and recordkeeping
requirements.

Accordingly, it is proposed that 7 CFR
part 729 be amended as follows:

PART 729—PEANUTS

1. The authority citation for 7 CFR
part 729 continues to read as follows:

Authority: 7 U.S.C. 1301, 1357 et seq.,
1372,1373, 1375, and 7271.

2. Section 729.216 paragraph (c) is
revised to read as follows:

§729.216 National poundage quota.
* * * * *

(c) Quota determination for individual
marketing years:

(1) The national poundage quota
(excluding seed) for quota peanuts for
marketing year 1996 is 1,100,000 short
tons.

(2) The national poundage quota
(excluding seed) for quota peanuts for
marketing year 1997 is 1,133,000 short
tons.

(3) The national poundage quota
(excluding seed) for quota peanuts for
marketing year 1998 is 1,167,000 short
tons.

(4) The national poundage quota
(excluding seed) for quota peanuts for
marketing year 1999 is 1,180,000 short
tons.

(5) The national poundage quota
(excluding seed) for quota peanuts for
marketing year 2000 will be set between
1,170,000 and 1,190,000 short tons.

* * * * *

Signed at Washington, DC, on November

24, 1999.

Keith Kelly,

Administrator, Farm Service Agency.

[FR Doc. 99-31111 Filed 11-24-99; 3:33 pm]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 54 and 79

[Docket No. 97-093-2]

RIN 0579-AA90

Scrapie in Sheep and Goats; Interstate

Movement Restrictions and Indemnity
Program

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to restrict
the interstate movement of sheep and
goats from States that do not follow
effective flock management practices for
scrapie. We also propose to require
animal identification for sheep and
goats moving interstate and to reinstate
a scrapie indemnity program to
compensate owners of certain animals
destroyed due to scrapie. These changes
would help prevent the interstate spread
of scrapie, an infectious disease of sheep
and goats.

DATES: Consideration will be given only
to comments received on or before
December 30, 1999.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 97—-093-2, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
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Please state that your comments refer to
Docket No. 97-093-2. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue, SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Dr.
Diane Sutton, Senior Staff Veterinarian,
National Animal Health Programs Staff,
4700 River Road Unit 43, Riverdale, MD
20737-1235, (301) 734-7709.
SUPPLEMENTARY INFORMATION: Scrapie is
a degenerative and eventually fatal
disease affecting the central nervous
systems of sheep and goats, a member
of a class of diseases called
transmissible spongiform
encephalopathies (TSEs). Its control is
complicated because the disease has an
extremely long incubation period
without clinical signs of disease, and
because there is no live-animal test for
the disease that has been validated
(demonstrated to be accurate by
impartial research).

Scrapie is not a highly contagious
disease; however, transmission to
uninfected and susceptible animals can
sometimes occur following exposure to
small amounts of tissues from an
infected animal. The exact conditions
favorable to animal-to-animal
transmission are not fully understood,
though some factors that increase the
risk are known (e.g., contact of a young
animal with the afterbirth of an infected
female animal). The scrapie agent moves
from infected to susceptible animals by
direct animal-to-animal contact, or
indirect contact through contaminated
premises and may enter through the
gastrointestinal tract, open wounds, or
other routes. Consequently, its spread
appears to be both maternal (mother to
offspring) and horizontal (direct contact
between unrelated sheep).

There is no evidence that any human
has ever contracted scrapie or any
similar disease by eating lamb or
mutton. However, it has been theorized
that scrapie may have been spread to
other animals when whole scrapie-
positive animals have been rendered
and used as animal feed. This is a
prominent theory for the origin of
bovine spongiform encephalopathy
(BSE) in cattle in the United Kingdom.
As a precautionary measure to prevent
the possible spread of TSEs via
ruminant feed in the United States, the
U.S. Food and Drug Administration
published a final rule on June 5, 1997
(62 FR 30935—-30978) that prohibited the

use of animal protein derived from most
mammalian tissues in ruminant feed.

While diseases caused by TSEs do not
frequently or easily cross species lines,
there is reason to be concerned that
TSEs infecting one species could at
some point lead to diseases in other
animal species or humans, as has been
demonstrated with BSE in cattle in the
United Kingdom. New variant
Creutzfeldt Jakob Disease (vCJD) is a
human neurological disease recently
identified in the United Kingdom that is
believed to have its origins in the BSE
outbreak in cattle in the United
Kingdom. The agent that causes vCJD is
indistinguishable from the causative
agent of BSE. As of September 21, 1999,
46 cases of vC]JD had been identified in
the United Kingdom and one in France.
The exact means by which the victims
were exposed to the agent is uncertain;
it may have been through eating beef
products that contained high risk
materials (brain and spinal cord) from
BSE-positive cattle or through some
other exposure.

Based on the above facts, it is
reasonable to conclude that control of
scrapie in the United States, in addition
to addressing a disease problem in
sheep, would also reduce concerns
about the apparently low but undefined
risks that the scrapie agent could lead to
diseases in other species.

There are nearly 8 million sheep and
lambs in the United States. It is
impossible to estimate with any
accuracy how many of them are infected
with scrapie. This is because the disease
may go undiagnosed. Scrapie has a
lengthy incubation period, which
complicates epidemiological studies,
and there has been no live-animal test
to diagnose it. These factors have
impeded surveillance programs for
scrapie, requiring it to be identified by
symptoms and postmortem
examination. However, the following
information can be used to develop a
rough estimate of the number of sheep
in the United States that may be
infected with scrapie: (1) In a 1996
NAHMS report, 1.2 percent of
participating producers reported that
they had seen scrapie in their flock in
the last 5 years; (2) The average flock
size in the United States is 105 animals;
(3) The number of flocks in the United
States is 68,800; (4) In a flock that has
had one case, the percent of animals
that will come down with scrapie is
highly variable. Based on this data, it is
likely that at least 826 flocks are affected
and that at least 86,730 sheep have been
exposed to and may be infected with
scrapie. It is likely that the number of
exposed and potentially infected
animals is significantly higher since

owners are likely to under report
disease because it is confused with
another disease.

To control the spread of scrapie
within the United States, the Animal
and Plant Health Inspection Service
(APHIS), U.S. Department of Agriculture
(USDA), administers regulations at 9
CFR part 79, which restrict the interstate
movement of certain sheep and goats.
APHIS also administers the Voluntary
Scrapie Flock Certification Program (the
VSFCP), described in regulations at 9
CFR part 54, and produces a program
standards document entitled ‘“Program
Standards—Voluntary Scrapie Flock
Certification Program,” which is
available at http://www.aphis.usda.gov/
vs/scrapie/umr. A hard-copy of the
Program Standards may be obtained by
contacting the individual listed under
FOR FURTHER INFORMATION CONTACT. The
regulations at 9 CFR parts 54 and 79 are
referred to below as the scrapie
regulations.

For over 40 years USDA has had
programs to eradicate or reduce the
incidence of scrapie in the United
States. While comprehensive data on
the incidence of scrapie has always been
hard to assemble due to the nature of
the disease and its diagnosis, these
programs apparently have not resulted
in a major reduction in the incidence of
scrapie. A major reason for this result is
that State programs for scrapie have
varied tremendously in their resources
and effectiveness, from State to State
and over time. States where sheep are
not a major agricultural commodity may
not invest sufficient resources to
identify infected flocks or reduce the
incidence of scrapie within that State,
and sheep with undiagnosed cases of
scrapie could then easily move to other
States, infecting new flocks. Therefore,
we believe that to build an effective
national scrapie program, the current
regulations must be adjusted to
recognize that sheep from States with
minimal or nonexistent scrapie
programs represent a higher risk than
sheep from other States.

In an advance notice of proposed
rulemaking (ANPR) published in the
Federal Register on January 26, 1998
(63 FR 3671-3673, Docket No. 97-093—
1), we solicited public comments to
help us develop options for potential
changes to the scrapie regulations. The
primary issues on which we sought
comment were:

» Should APHIS further restrict
interstate movement of animals from
States that do not consider scrapie a
reportable disease or do not quarantine
infected flocks or source flocks? Should
APHIS define how a State must conduct
a quarantine in order to avoid further
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restrictions on interstate movement of
animals from that State?

* Should APHIS restrict interstate
movement of high-risk animals from
flocks that are not infected flocks or are
not source flocks, and if so, how?

» Should any of the definitions in the
scrapie regulations be revised (e.g., the
definitions of source flock, trace flock,
and high-risk animal)?

» Should there be additional permit
or official identification requirements
for the interstate movement of any
classes of sheep and goats to allow for
a more effective national program for
surveillance for scrapie and traceback of
scrapie-positive animals?

e Should APHIS continue to provide
the following information on the World
Wide Web: The identity of scrapie
infected flocks and source flocks
designated under part 79, and the
identity and certification status of flocks
participating in the VSFCP?

We solicited comments concerning
our ANPR for 60 days ending March 27,
1998. We received 27 comments by that
date. The commenters were sheep
producers, industry associations, State
agencies, and individuals. The
comments and data submitted were
carefully reviewed, and helped us
develop this proposed rule.

Briefly, the three major changes we
are proposing to the scrapie regulations
are:

 Further restrictions on the interstate
movement of sheep and goats from
States that do not consider scrapie a
reportable disease or do not quarantine
infected flocks or source flocks. We are
also proposing standards describing
how a State must conduct a quarantine
in order to avoid further restrictions on
interstate movement of animals.

» Additional official identification
requirements for the interstate
movement of sheep and goats to allow
for a more effective national program for
surveillance for scrapie and traceback of
scrapie-positive animals. The proposed
identification requirements are similar
to current requirements for cattle and
swine.

* Reinstatement of a scrapie
indemnification program for sheep and
goats that owners agree to destroy. The
owners of destroyed high-risk animals
and animals diagnosed as scrapie
positive by an approved live-animal test
would be eligible for indemnity
payments.

State Quarantine Activities and
Interstate Movement Restrictions

Many commenters supported the idea
that States should have intrastate
quarantines and controls on the
movement of sheep and goats sufficient

to prevent intrastate spread of scrapie
from known sources, and that States
lacking such quarantines and controls
should have the interstate movement of
their sheep and goats further restricted.
These commenters expressed the
opinion that the current regulations do
not do enough to prevent the spread of
scrapie from States with weak scrapie
programs into States with more effective
scrapie programs. Most of these
commenters supported the idea that an
adequate State program is one that
considers scrapie to be a reportable
disease, that quarantines scrapie
infected and source flocks and
maintains them under a flock plan, and
that imposes intrastate movement
restrictions equivalent to Federal
interstate movement restrictions
imposed under current part 79.

Commenters generally stated that if a
State has or develops such an intrastate
program, and APHIS determines the
State program to be comparable in
effectiveness to its interstate regulations
in part 79, that State should not be
subject to further interstate movement
restrictions. However, a few
commenters suggested that if a State
implements a program of intrastate
restrictions, that should be sufficient to
avoid further interstate movement
restrictions on sheep from that State,
without an APHIS determination that
the State program is comparable in
effectiveness to the Federal program
under part 79.

Commenters also generally stated that
flocks participating in the VSFCP
should not be subject to further
interstate movement restrictions, even if
they are in a State that does not have an
adequate intrastate program as
described above.

We believe that programs developed
and implemented by States are essential
to the control and eradication of scrapie,
and we encourage varying approaches to
these programs to meet individual State
needs and to try and evaluate different
control methods. However, we also
believe APHIS should have a role in
determining that each State program
achieves a minimum level of
effectiveness to serve national needs.
Valid complaints in the past have noted
that some State programs exist as little
more than a name, and are ineffective.
This introduces unacceptable hazards
when sheep and goats from such States
move in interstate commerce.
Additionally, the creation of a uniform
minimal standard on the national level
would be consistent with the
recommendations of international
animal health organizations and the
World Trade Organization, both of
which recommend that a national

authority establish minimum standards
for programs affecting trade.

Therefore, we are proposing that if a
State is to avoid the requirements
described below under “Additional
Interstate Movement Restrictions for
Sheep and Goats,” the State program
must be reviewed by APHIS and
determined to be comparable to the
Federal program contained in part 79.
APHIS would conduct this review by
evaluating the State statutes,
regulations, and directives pertaining to
animal health activities to determine
whether the State has established
authority to conduct a scrapie control
program comparable to the Federal one,
and would also examine reports and
publications of the State animal health
agency to determine whether the
existing authorities are being exercised
in the form of an effective program. The
States would be required to submit a
written statement containing this
information and certifying that they are
in compliance with this section.

Additional Interstate Movement
Restrictions for Sheep and Goats

Most commenters supported the idea
that APHIS should further restrict
interstate movement of sheep and goats
from States that do not consider scrapie
a reportable disease, or that do not
quarantine infected and source flocks.
Most commenters also stated APHIS
should set minimum criteria for how a
State must conduct a quarantine. Four
commenters opposed APHIS setting
minimum criteria in this area because
they were concerned that APHIS would
dictate detailed command-and-control
requirements to State programs, rather
than minimum effectiveness criteria.
This is not the intention of APHIS.

In this proposal, we describe two sets
of interstate movement restrictions: One
set for “Consistent States” and another
set for “Inconsistent States.” Consistent
States would be States that conduct an
active State scrapie program which
effectively enforces certain requirements
to identify scrapie in flocks and control
its spread. We propose to establish in
the new § 79.6 the requirements a State
would have to meet to be a Consistent
State. These requirements include
reporting and investigating any scrapie
suspect animal, affected animal, or
scrapie-positive animal; identifying and
quarantining infected and source flocks;
and individually identifying certain
exposed animals and individually
identifying and monitoring certain high-
risk animals in all flocks, not just source
or infected flocks. All States that are not
Consistent States would be Inconsistent
States. APHIS believes almost all States
currently have the State legislative
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authority and animal health
infrastructure to qualify as Consistent
States. However, this must be confirmed
on a State-by-State basis through
discussions between APHIS and State
animal health authorities. Before this
proposal is finalized, APHIS will
develop and publish for comment a list
of States that qualify as Consistent
States. After finalizing the rule, APHIS
will insert the list of “Consistent States”
in §79.1. From time to time, APHIS will
amend the list when it is determined
that States meet or do not meet the
definition of Consistent State in § 79.1.

While this proposal does not require
it, it may also be desirable to require all
Consistent States to sign a compliance
agreement with APHIS describing the
State scrapie program operations; we
would appreciate public comment on
whether our regulations should require
such an APHIS-State compliance
agreement.

Such an agreement would provide
evidence of the intent of a State to
impose the requirements and provide
the services necessary for it to be
considered a Consistent State. The
agreement could also describe
cooperative activities between the State
and APHIS to support the State scrapie
regulatory activities. This agreement
would be similar to, or could be made
a part of, the cooperative agreement or
memorandum of understanding that
some States have signed with APHIS to
cooperate in a number of animal disease
control programs, including the VSFCP
(see §54.13). Under part 54, some States
may have already signed a cooperative
agreement with APHIS that describes
the respective roles of APHIS and State
personnel in implementing the VSFCP.
Such agreements also specify the

financial, material, and personnel
resources to be committed by the State
and APHIS and assign specific activities
to APHIS or State personnel.

APHIS considered adding one other
requirement to the standard for a State
to qualify as a Consistent State. The
proposed requirement states that
Consistent States must report and
investigate any scrapie suspect animal,
affected animal, or scrapie-positive
animal, but it does not specify any
particular level of effectiveness in these
investigations, nor does it require that
States be able, in their investigation, to
trace back a scrapie-positive animal to
its flock of birth, if it was born in that
State, and otherwise to its State of
origin. When an animal that has moved
through several flocks is identified as
scrapie-positive, e.g., at slaughter, it
greatly aids the scrapie control program
when the animal can be traced back to
its flock of birth. This is not always
possible to do with the records and
identification required by current State
programs. However, it might
significantly increase the burden on
States to upgrade their programs to the
point where any animal sold for
slaughter, breeding, or other purposes
can be traced back to its flock of birth.
Therefore, we would appreciate
receiving comments on whether the
standard for declaring a State to be a
Consistent State should include a
requirement that the State’s scrapie
control program must be able to trace
any animal from a flock in that State
back to its flock of birth, if it was born
in that State, and otherwise to its State
of origin, and whether provisions for
monitoring and when available live-
animal testing of such flocks should be
required.

The interstate movement restrictions
proposed for Consistent States are
similar to the regulations in current part
79, except that they include additional
identification requirements and would
restrict the interstate movement of high-
risk animals and prohibit the interstate
movement of scrapie positive, affected,
and suspect animals (except when they
are moved for destruction or research
under conditions approved by the
Administrator). The restrictions
proposed for Inconsistent States are
stricter, and are designed to minimize
several areas of risk associated with the
indeterminate scrapie status of sheep
and goats from these States. Sheep and
goats from Inconsistent States would be
subject to stricter movement conditions
to minimize their contact with other
animals, and stricter identification
requirements to aid traceback from any
scrapie outbreak that may be associated
with the animals. Also, sheep and goats
from Inconsistent States could not move
interstate for breeding purposes unless
they are enrolled in the VSFCP or an
equivalent APHIS-recognized State flock
certification program. An equivalent
APHIS-recognized State flock
certification program does not equate to
a Consistent State. It is possible, though
unlikely, that a State might not institute
the Statewide controls that would
qualify it as a Consistent State—
investigation and identification of all
suspect and high-risk animals,
quarantine of all source and infected
flocks, etc.—but would have a program
providing VSFCP-like standards for
particular individual flocks within the
State whose owners request it.

The following chart describes the
proposed interstate movement
conditions.

INTERSTATE MOVEMENT GENERAL RESTRICTIONS FOR SHEEP AND GOATS

Type of interstate movement

Moved from INCONSISTENT State

Moved from CONSISTENT State

Sale or other movement of breeding animals,
show animals or any other animal not specifi-
cally addressed below:

High-risk animal, scrapie positive, suspect,
or affected animal.

Non-high risk animal from an infected or
source flock.

Other animal

Sale or other movement directly to slaughter or
through slaughter channels to slaughter of
animals under 6 months of age:

Scrapie positive, suspect, or affected ani-
mal.

Prohibited*

Prohibited® ..........oooiiiii e

Flock must be enrolled in the Complete Mon-
itored category of the Scrapie Flock Certifi-
cation Program or equivalent APHIS-recog-
nized program and have certificate.

Prohibited*

Prohibited*.

Prohibited*.

Individual animal ID and certificate.

Prohibited*.
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INTERSTATE MOVEMENT GENERAL RESTRICTIONS FOR SHEEP AND GOATS—Continued

Type of interstate movement

Moved from INCONSISTENT State

Moved from CONSISTENT State

High-risk animals and animals from in-
fected or source flock.

Other animal
Sale or other movement directly to slaughter or
through slaughter channels to slaughter of
animals over 6 months of age, or animals of
any age to feedlots for later movement to
slaughter:
Scrapie positive, suspect, or affected ani-
mal.
High-risk animals and animals from in-
fected or source flock.
Other exposed animals
Other animals over 1 year of age
Other animals between 6 months and 1
year of age, or animals under 6 months
of age moving to feedlots for later move-
ment to slaughter.

Movement of animals for grazing or other man-
agement purposes without change of owner-
ship

Scrapie positive, suspect, or affected ani-
mal.

High-risk animal or animal from infected or
source flock.
Exposed animals
Other animal

Individual animal ID and permit, or sealed
conveyance and permit (no individual ID)
when moving directly to slaughter, or a per-
mit (no individual ID) and an indelible “S”
mark on the left jaw.

Premises ID** and certificate

Prohibited*

Individual animal ID and permit ...........ccccceeenee.
Individual animal ID and permit
Individual animal ID and certificate ....
Individual animal ID and certificate

Prohibited*

Prohibited*

Individual animal ID and certificate
Premises ID and certificate

Individual animal ID and permit, or sealed
conveyance and permit (no individual ID)
when moving directly to slaughter, or a per-
mit (no individual ID) and an indelible “S”
mark on the left jaw.

None.

Prohibited*.
Individual animal ID and permit.
Individual animal ID.

Individual animal ID.
Premises ID**.

Prohibited*.
Prohibited*.

Premises ID.
None.

* Animals prohibited movement may be moved interstate only if they are moving interstate for destruction or research approved by the Admin-

istrator.

**Premises ID is not required for slaughter animals if the animals are kept as a group on the same premises on which they were born and are
not commingled with animals from another premises at any time, including throughout the slaughter process, or, if they are commingled during
the slaughter process, they are officially identified on arrival at the slaughter facility such that any animal can be traced back to its flock of origin.

Note: A CONSISTENT STATE is one whose intrastate identification, quarantine and movement restrictions for infected and source flocks and
high-risk animals are consistent with the APHIS standards for State scrapie programs.

As summarized in the above chart,
there are different interstate movement
conditions depending on the State’s
scrapie program status, age of the
animal moved, and on whether the
animal is moved for slaughter or for
other purposes. The movement
conditions vary with the risk of
spreading scrapie by the movement, and
range from no requirements for animals
of no known risk moved to slaughter
from a State with a strong scrapie
program, through severe requirements
for animals of known risk moving from
Inconsistent States, to outright
prohibition of movement for the highest
risk categories. The requirements
employed to control risk in the middle
range include premises identification
(ID), individual animal ID, certificates,
permits, and sealed conveyances. The
meanings of these terms are discussed
below under “Changes to Definitions in
Parts 54 and 79.”

The interstate movement of all
scrapie-positive animals, suspect
animals, and affected animals is
prohibited unless the Administrator
approves their movement for

destruction or research. Uncontrolled
movement of these animals always
poses a risk that they may come in
contact with other sheep and goats and
spread scrapie to these other animals.
Therefore, when the Administrator
approves movement for destruction or
research, the animals must be moved
and maintained under conditions to
prevent the spread of scrapie.

The interstate movement of high-risk
animals and animals from infected or
source flocks is subject to various
restrictions that depend on the age and
source of the animal and the purpose of
the movement. High-risk animals and
animals from infected or source flocks
are prohibited movement unless they
are moving to slaughter or moving in
slaughter channels. Such animals of any
age may be moved to a feedlot for later
slaughter if they have individual animal
ID and a permit. High-risk animals and
animals from infected or source flocks
may move directly to slaughter if they
are over 6 months old and have
individual animal ID and a permit. The
purpose of the permit is to trace the
movement of each lot of animals, and

the purpose of the individual ID is to
make it easy to ensure that individual
animals are not diverted out of slaughter
channels, e.g., by becoming mixed with
other animals at feedlots prior to
slaughter.

High-risk animals and animals from
infected or source flocks animals under
6 months of age may be moved directly
to slaughter if they meet one of three
conditions: (1) Individual animal ID and
a permit; (2) A sealed conveyance (no
animal ID) and a permit; or (3) A permit
and an indelible “S”” mark on the jaw,
in lieu of animal ID. These additional
options are provided for animals under
6 months of age due to the large volume
of lambs shipped to slaughter, and
because it is often impractical or
uneconomical to individually identify
younger lambs.

Animals that are not in the categories
described above (i.e., they are not
scrapie-positive animals, suspect
animals, affected animals, or high-risk
animals) may move interstate to
slaughter under conditions that vary
depending on their age, and whether
they are moving from a Consistent or
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Inconsistent State. Generally, the older
the animal moving to slaughter, the
more requirements apply, because older
animals may have had more
opportunities to move from one flock to
another and thereby increase their
exposure to scrapie. The program is
more likely to need records that allow
the older animals to be traced back to
earlier premises. While it would usually
be possible to trace the movement of an
animal from flock to flock in a
Consistent State based on flock records,
individual animal ID makes this task
easier for animals over 1 year of age,
which have a longer history than lambs
and may have had several owners. Also,
it is currently impossible to diagnose
scrapie in animals under 6 months of
age, by either a live-animal test or
necropsy, so there is no opportunity to
identify a scrapie-positive animal under
6 months of age and trace it back to its
origin. Therefore, individual animal ID
is seldom required for animals under 6
months of age; it is only required when
the point of the identification is not
traceback, but to ensure individual
animals are not commingled with
animals from other lots (e.g., when they
are sent to a feedlot en route to
slaughter).

When animals that are not scrapie-
positive animals, suspect animals,
affected animals, or high-risk animals
move from a Consistent State, the
animals may move with no
requirements if they are under 6 months
of age and are moving to slaughter.
However, if such animals under 6
months of age are moving from an
Inconsistent State to slaughter, they
require a premises ID and a certificate.
When they are over 6 months of age but
less than 1 year of age, such animals
may move from a Consistent State to
slaughter, or to a feedlot, with only a
premises ID; but if they are moving from
an Inconsistent State, they require
individual animal ID and a certificate.
In this case the individual animal ID is
required for animals from Inconsistent
States because it is sometimes possible
to diagnose scrapie in an animal
between 6 months to 1 year of age, and
tracing these animals back to origin in
an Inconsistent State is not possible
with only a premises ID because
Inconsistent States would not require
records that would allow the animal to
be traced back farther than the premises
from which the animal was shipped to
slaughter. When they are over 1 year of
age, such animals may move from a
Consistent State to slaughter, or to a
feedlot, only if they have individual
animal ID; but if they are moving from
an Inconsistent State, they require both

individual animal ID and a certificate.
The higher requirements for animals
from Inconsistent States are largely due
to the fact that Consistent States impose
significant restrictions on movements
between flocks within the State but
Inconsistent States do not, so our
regulations must use certificates and
individual animal ID more extensively
for Inconsistent States to increase the
probability of successful tracebacks.

The proposed requirements also
address interstate movement for
purposes other than slaughter. Animals
that are not scrapie-positive animals,
suspect animals, affected animals, high-
risk animals, or animals from infected or
source flocks may move interstate from
a Consistent State for grazing or other
management purposes, without change
of ownership, with no requirements
(unless the animal is an exposed animal
as defined in the regulations, in which
case a premises ID is required). Such
animals moving interstate from an
Inconsistent State must have a premises
ID and certificate, unless they are
exposed animals, in which case
individual animal ID and a certificate is
required.

Indemnification Program

We are also proposing to reinstate an
indemnification program to compensate
the owners for destruction of high-risk
animals, animals diagnosed scrapie-
positive by an approved live-animal
test, affected animals, suspect animals
(if the postmortem indicates them to be
scrapie-positive), and other groups of
animals when the Administrator
determines that their destruction will
contribute to the eradication of scrapie.
We believe indemnification is necessary
to contribute to scrapie control, mainly
by providing the economic incentive to
remove scrapie-positive and high-risk
animals from flocks and reduce the
number of flocks under quarantine. This
economic incentive, combined with
advances in diagnostic techniques that
allow faster and more accurate
identification of scrapie-positive
animals, should contribute substantially
to reducing the incidence of scrapie in
the United States.

The types of animals proposed as
eligible for indemnity are animals
diagnosed with scrapie, or known to be
closely associated with animals
diagnosed with scrapie under
conditions where they could contract
the disease. These animals could
potentially cause many new cases of
scrapie, and, therefore, we believe
paying indemnity to destroy them is in
the interest of effective scrapie control.

The indemnity payments would be
$150 for registered animals and $50 for

other animals. As of January 1, 1999, the
national average sale price of a sheep
was $88; as of January 1, 1998, it was
$102. These average sale prices reflect
the sale of millions of slaughter sheep
and a few thousand valuable registered
breeding sheep. The average price for
registered breeding sheep is in the range
of $300, with some selling for thousands
of dollars. Therefore, if sale prices
persist in the range experienced in the
past 2 years, the average owners of both
slaughter and registered sheep who
accept indemnity for their animals
rather than selling them would recover
about half the market value of the
animals.

The indemnity amounts of $150 and
$50 represent an effort to provide an
indemnity that will be attractive, while
also stretching available indemnity
funds to ultimately remove as large a
number of diseased animals as possible.
The indemnity amounts are not so high,
compared to fair market value, as to
provide a perverse incentive, i.e., to
encourage flock owners to expose
animals to scrapie to obtain a higher
price. The indemnity amounts were
decided based on our past experience
with industry participation in scrapie
indemnity programs, and the $150 and
$50 amounts are the same indemnities
used in our previous scrapie indemnity
program which expired in 1996, at
which time the national average sale
price of a sheep was $87.

We considered whether it would be
appropriate to pay a lower indemnity,
either for all eligible animals or for
those that test positive for scrapie on a
future live-animal test, in view of the
economic fact that sheep infected with
scrapie really have little or no economic
value. However, we believe that
reducing the indemnities below the
proposed values would encourage
owners to hide the presence of scrapie
and thus hurt the effectiveness of the
scrapie control program. This view is
supported by the experience of the
British Government in controlling BSE.
When the British Government increased
the indemnity for BSE-infected cattle
from 50 percent of market value to 100
percent, the number of reported BSE
cases increased by 73 percent.!

It should be noted that if this proposal
is adopted, the total number of animals
that can be indemnified each year and
the total amount of indemnity funds
expended will be limited by the amount
of program funding appropriated for
that purpose. We invite comments on
the total amount of indemnity that
should be needed, and on whether the
payment amounts are appropriate.

1Food Microbiology (1990) 7:253-279.
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In deciding to propose this indemnity
program, we examined alternatives to
determine whether the same funds
could be expended on other activities to
control scrapie and achieve a greater
reduction in the disease. Two activities
that could produce substantial
reductions in scrapie are development
of a live-animal test and education of
sheep producers and veterinarians to
recognize and control scrapie. However
current and planned funds for both of
these initiatives appear to be at a level
that will produce optimal results, and
we do not believe diverting indemnity
funds to them would accelerate their
progress. Instead, an indemnity program
would complement use of a live-animal
test and education programs. The three
approaches together will be needed to
successfully control scrapie.

Another alternative we considered,
under the assumption that a live-animal
test for scrapie will soon be available,
was to impose a large-scale, mandatory
live-animal testing requirement of all
animals moved interstate for other than
slaughter purposes. For this approach to
be effective, we would need to condemn
and destroy any animals that tested
positive, to ensure they do not come in
contact with and infect other animals in
the future. This alternative was rejected
because an approved live-animal test is
not currently available. Once a live-
animal test has been approved and fully
evaluated, this option will be
reconsidered.

We also considered prohibiting the
movement in interstate commerce for
any purpose of any animal that was
considered to be at high risk of being
scrapie infected. This was rejected
because: (1) There is no evidence that
scrapie is a threat to public health; (2)
Scrapie-infected animals moving to
slaughter pose little risk of spreading
the disease; and (3) Given the past
history of scrapie indemnity funding, it
is likely that we would be unable to
indemnify all of these animals causing
a significant economic hardship on
owners of high-risk sheep. To mitigate
the remote risk that these animals pose
when moving in slaughter channels, we
have proposed to indemnify and destroy
them whenever possible. Finally, we
considered restricting these animals
without compensation. This option was
rejected for the reasons discussed under
indemnification.

Live-Animal Testing

While no live-animal test for scrapie
has yet been approved, several varieties
of live-animal tests show promise, and
we anticipate the availability of a live-
animal test in the near future. Therefore,
this proposed rule includes reference to

live-animal tests as a means to identify
scrapie-positive animals and affected
animals, without specifying the exact
protocols of the live-animal tests. As
discussed below, the definitions for live-
animal screening test (used to identify
affected animals) and scrapie-positive
animal state that the tests must use
protocols approved by the
Administrator and must be performed
by laboratories approved by the
Administrator. Once developed, the
Administrator will initiate rulemaking
in the Federal Register to publish these
protocols or incorporate them by
reference.

The availability of a validated live-
animal test will significantly affect the
nature of the scrapie control program.
Such a test would make it possible to
identify confirmed infected live animals
for destruction, reducing the need to
destroy large groups or entire flocks of
suspect animals in order to control the
spread of scrapie.

Changes to Definitions in Parts 54 and
79

Three definitions would be removed
because they are no longer needed for
the proposed regulations (bloodline
animal, because this category has not
been used since termination of an
earlier indemnity program; department,
because we refer instead in this
proposal to APHIS; and trace flock,
because its definition has been absorbed
by the new definition of source flock
discussed below). Nine other definitions
would be amended (affected animal,
destroyed, exposed animal, flock, flock
plan, high-risk animal, infected flock,
scrapie-positive animal, and source
flock). Some of these changes would be
made to adapt the regulations to the
probability that a validated live-animal
test for scrapie may be available in the
near future. The definition of destroyed
would be changed to remove movement
to slaughter as a means of destruction.
Animals to be destroyed would have to
be euthanized, and the carcasses
disposed of by means authorized by the
Administrator. Animals for which an
indemnity is paid under the regulations
must be destroyed, rather than sent to
slaughter, for two reasons. First, any
movement of animals eligible for
indemnity represents a potential risk of
spreading scrapie, and we do not want
to encourage movement of these animals
to slaughter when we have the
alternative of destroying them on their
home premises and disposing of the
carcasses safely. Second, if animals
eligible for indemnity are slaughtered,
this may result in the scrapie agent
entering the animal food chain, and we
want to avoid this. The Food and Drug

Administration has published
regulations (62 FR 30935-30978, June 5,
1997) requiring that ruminant feed must
not contain animal protein derived from
mammalian tissues, in order to prevent
the possible spread of transmissible
spongiform encephalopathies, such as
scrapie, to ruminants. However, sheep
protein is still used for other
nonruminant animal feed, such as zoo
animal foods. Research has shown that
a variety of species can conceivably
contract some form of spongiform
encephalopathy by oral inoculation
with protein from a scrapie-positive
animal. The wide distribution of meat
byproducts from slaughter plants makes
it likely that if indemnity animals were
allowed to go to slaughter, some of their
protein would be used in nonruminant
animal feed. The risk that nonruminants
could contract a transmissible
spongiform encephalopathy from
consuming animal feed containing
protein from a scrapie-positive animal is
extremely small. However, we propose
to control this small risk by taking the
opportunity presented by the indemnity
program to order indemnity animals to
be destroyed, rather than sent for
slaughter. The Administrator will
authorize disposal methods (often
incineration or burial) that are
consistent with local laws and
conditions and that minimize the
dispersal of possibly infectious material.
The proposed definition of destroyed
ties into the proposed Procedures for
destruction of animals in § 54.7. These
procedures include a requirement that
carcasses may not be processed for
animal food unless subjected to a
treatment process approved by the
Administrator and known to eliminate
the agents of transmissible spongiform
encephalopathies. This requirement
would address the established risk that
some species of animals conceivably
could contract scrapie by consuming
animal feed generated from scrapie-
positive animals.

Exposed animal would be redefined
as any animal that has been in the same
flock at the same time within the
previous 60 months as a scrapie-positive
animal, excluding limited contacts, and
any animal born in a flock after a
scrapie-positive animal was born into
that flock, if born before that flock
completes the requirements of a flock
plan. The earlier definition of this term
also defined limited contacts, which
would now be defined in a separate
definition. The earlier definition also
did not include animals that were born
into a flock after the removal of a
scrapie-positive animal born into that
flock. We believe such animals should



66798

Federal Register/Vol.

64, No. 229/ Tuesday, November 30,

1999 /Proposed Rules

be considered exposed because there is
some risk that they may contract scrapie
from objects or animals the earlier
scrapie-positive animal came in contact
with, unless this risk has been mitigated
by the completion of a flock plan.

Because the definition of flock plan
currently contains a large volume of
procedures not appropriate for a
definition, this definition would be
shortened by expanding and moving
some of its text to new §54.14,
“Requirements for flock plans and post-
exposure management monitoring
plans.” The definition of Uniform
methods and rules—voluntary scrapie
flock certification would be updated
and renamed Scrapie Flock Certification
Program standards, consistent with the
program name change discussed
elsewhere in this document. For the
same reason, a definition would be
added for the Scrapie Flock Certification
Program.

The following new definitions for
terms used in the proposed rule would
also be added to part 54, part 79, or
both:

Area veterinarian in charge would be
defined as “The veterinary official of
APHIS who is assigned by the
Administrator to supervise and perform
the official animal health work of
APHIS in the State concerned.” This
definition is needed to identify those
veterinarians who perform certain
duties under the regulations including
processing of indemnification
applications.

Certificate would be defined as “An
official document issued in accordance
with § 79.5 of this part by an APHIS
representative, State representative, or
accredited veterinarian at the point of
origin of an interstate movement of
animals, which includes a statement
that the animals were not exhibiting
clinical signs associated with scrapie at
the time of examination.” A certificate
is required by the regulations for
interstate movement of certain animals.

Consistent State would be defined as
“A State which the Administrator has
determined conducts an active State
scrapie control program which either:
(1) meets the requirements of § 79.6 of
this part, or (2) effectively enforces a
State designed plan that the
Administrator determines is at least as
effective in controlling scrapie as the
requirements of § 79.6 of this part.” This
definition would be the basis for
determining whether animals from a
particular State qualify for the less
restrictive, or more restrictive, interstate
movement requirements proposed in
§79.3. When the list of Consistent States
is developed, it will be added to this

definition. Any State not listed would
be an Inconsistent State.

Designated scrapie epidemiologist
would be defined as “An epidemiologist
selected by the State animal health
official and the area veterinarian in
charge to reclassify animals already
designated as high-risk, exposed, or
affected with scrapie, based on
epidemiologic investigation or the
results of a live-animal test. The
regional epidemiologist and the APHIS
National Scrapie Program Coordinator
must concur in the selection and
appointment of the designated scrapie
epidemiologist.” Designated scrapie
epidemiologists would operate under
proposed § 79.4 to reclassify animals as
necessary.

Electronic implant, one form of
allowed animal identification, would be
defined as “Any radio frequency
identification device approved for use
in the scrapie program by the
Administrator. The Administrator will
approve an electronic implant after
determining that it is tamper resistant,
not harmful to the animal, and readable
by equipment available to APHIS and
State representatives.”

The definition of flock would be
amended to clarify when more than one
flock may be maintained on a single
premises without being considered a
single flock. This definition considers
that flocks on a premises are separate if
they never commingle, never share
facilities and equipment, and have
separate flock records and
identification. To address questions
raised by flock owners, this revised
definition also states that changes in
ownership of a flock do not change the
identity of the flock or the regulatory
requirements applicable to the flock.

Individual animal identification
would be defined as ““An electronic
implant, flank tattoo, ear tattoo, or
tamper-resistant ear tag approved by
APHIS. In the case of goats, the form of
identification may alternatively be a tail
fold tattoo. The official identification
must provide a unique identification
number that is applied by the owner of
the flock or his or her agent in
accordance with instructions by an
APHIS representative or State
representative.”

Inconsistent State would be defined
as “‘Any State other than a Consistent
State.”

Interstate commerce would be defined
as “Trade, traffic, transportation, or
other commerce between a place in a
State and any place outside of that State,
or between points within a State but
through any place outside that State.”

Limited contacts would be defined as
“Incidental contacts between animals

off the flock’s premises such as at fairs,
shows, exhibitions and sales; between
ewes being inseminated, flushed, or
implanted; or between rams at ram test
or collection stations. Embryo transfer
and artificial insemination equipment
and surgical tools must be sterilized
between animals for these contacts to be
considered limited contacts. Limited
contacts do not include any contact
with an animal during, or up to 60 days
after, lambing or kidding. Limited
contacts do not include any activity
where uninhibited contact occurs, such
as sharing an enclosure, sharing a
section of a transport vehicle, or
transportation to other flocks for
breeding, except as allowed by the
Scrapie Flock Certification Program
standards.” This definition is needed to
help distinguish between contacts that
do not present a pronounced risk of
spreading scrapie (e.g., casual contacts
between animals at fairs or shows) and
contacts that present a pronounced risk
(e.g., contacts with animal